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Art  1,8  6.    Unreasonable  searches 124 

tSession  Acts. 

1888-89,  p.  764.    Redemption  from  mortgage. . .    800 

Code,  1886. 

11682,683.    License  money 669 

IS86Q.   Atiachment  of  money  In   hands  of 

nheriff 122 

818808,8805.    License  money 658 

4727-4729.    Search  warrants 126 

117451   Searching  prisoner 124 

Arkansas. 

Constitution. 
Art  19, 8 16.    Bridge  contracts 855 

Statutes. 

]J88,Feb.  la    Removal  of  disability  of  minors  488 
18»,  March  18.    Contract  without  appropria- 

, tlon 358 

1681,  Feb.  19l  Contract  for  bridge 865 

Mansfield's  Digest. 

*  JgJ.   Advertisement  for  plans  for  bridge  . .  857 

UK.    Advertisement  for  plans  for  bridge  . .  357 

aR.   Removal  of  disability  of  minors 498 

14SL   Contract  without  appropriation 358 

18  L.  a  A.  2 


Caklifornla.  ^  ^ 

Civil  Code. 

M  5ft.  75.  78.    Marriage 28tf 

8  128.    Residence  for  divorce  purposes 279 

129.    BomicU  of  wife ...\?!T...     .  2179 

215.    Legitimation  of  children 280 

465.    Proceedure  for  obtaining  compensa- 
tion for  lands  taken 765 

489.    Street  railways 755 

080,    Fixtures 681 

20eB0.    Definition  of  mortgage 188 

2827.    Mortgage,  right  to  possession  of  prop- 
er^    138 

H8046,3047.    Vendor'slien 189 

8  8*89.    Fraudulent  transfer  of  properfy 576 

8440.    Presumption  of  fraud 576 

8442.    Fraud  a  question  of  fact 570 

Code  of  Civil  Procedure. 

8  807.    Formof action 139 

346.    Action  to  redeem  mortgage 189 

638.    Affidavit  for  writ  of  atmobmen t 189 

568.    Receiver  of  railroad,  power  of 756 

1248.    AflssesBment  of  compensation  and  dam- 
ages    786 

88  1961-68.    Disputable  presumpUons 579 

Political  Code. 

8  1204.    Names  erased  from  baUot 764 

1206.    Marked  ballots 763 

Colorado. 

Constitution. 

Art  7,  8  6.    Qualifications  for  office 640 

MiWf  Annotated  Statutes. 

8  4186.    Scope  of  words  In  masculine  gender  . .  540 

Conneetlent. 

Constitution. 

Artl,B9.    Due  process  of  law 09 

821.    Trial  byjury |J9 


Public  Acts. 


1854. 


09 
709 


Compelling  one  convicted  of  drunken- 
ness to  dJHclose  the  seller  of  the  liquor 
1864.  chap.  49,  p.  67.    Finding  of  facts  as  part  of 

record 

1879,  p.  489,  i  80.    Finding  of  facts  as  part  of 

record 769 

18R2,  chap.  100.    Game  Law 805 

1889,  chap.  167.  Compelling  one  convicted  of 
drunkennesB  to  disclose  the 
seller  of  the  liquor 68 

General  Statutes,  1875. 

P.  444,  8  9.    Finding  of  facta  as  part  of  record .    769 

General  Statutes,  1888. 

8    18,    Public  schools lag 

91.    Power  of  grand  Jurors  to  punish  for 

contempt 39 

111.    Finding  of  facts  as  pa rt  of  record  ..*.*"    709 

784.  Admission  of  a ttomeys 768 

785.  Government  of  attomesnB 768 

812.    Join ing  different  claims  to  obtain  Jurist 

dictional  amount ai 

1366.    Action  upon  promise  by  executor..  043 

1800.    Blank  indorsement  of  note  808 

2102.  Compulsory  to  attend  public  schools   '.  168 

2103.  Pine  for  failure  to  send  children  to 
school  iftg 

2580.    Game  Law 305 

»46.    Exportation  of  game  from  State. '.'.V.W    805 
3752.    Damages  for  Injuries  to  sheep  by  dogs.    211 

Delaware. 

Latos. 

VoL  14,  p.  96.    Married  womens^  earnings 348 

p.  688.  Married  womens'  separate  es- 
tate      348 


Citations. 


Statutes. 
1866,  March  17.     Married    womens'  separate 

estate 848 

1878,  April  9,  p.  888,  fi  1.    Married  womens'  sep- 

•    "»«  arate  estate 848 

1876,  March  17.     Married    womens'   separate 

estate 848 

Florida. 

Statutes. 

187fl.    Boardof health gO 

1881.    Appdntment  of  board  of  health 661 

1883.    Boardof  health 651 

1885.  Appointment  of  board  of  health 651 

Laws. 

Chap.  8182.  Board  of  health.    ................    660 

3312.  Appointment  of  board  of  health .    651 

3443.  Boardof  health -r  -^-,:  "Ui?**  S 

3603.  Appointment  ofboard  of  health..    651 

Geor^a. 

Statutes. 

1778,  Sept.  29.    Interference  with  natural  flow 

of  water 400 

1784.  Feb.  26.    Interference  with  natural  flow 

ofwater 400 

1854-56,  p.  12.    Interference  with  natural  flow 

ofwater 400 

1865-66,  p.  27.    Interference  with  natural  flow 

ofwater :    400 

Code. 

6  1607.    Interference  with  natural    flow    of 

water 400 

2282.    nights  of  riparian  owners  to  protect 

their  land .--    399 

§§  2466-8162.    Bstoppel  of  one  claiming  benefit 

under  will 668 

8  3678.   Judgment  against  executor 669 

4616.    Affray 840 

Illinois. 

Bevised  Statutes,  1883. 

Chap.22.    NoUce  by  publication m 

83.   Notice  by  publication MT 

110.    Revival  of  judgment 667 

Indiana. 

Constitution, 

Art.  3, 1 1.   Bxecutive  and  administrative  de- 

paitment ,» 

81.    Incompatible  offices 181 

4,819.    Title  of  Acts... g 

6, 6  8.    Impeachment  of  town  omoers... . .     80 
16, 8 1.    Choosing   officers  not  otherwise 
pro^'idedfor 

Statutes. 

1816.  June  10.    Accepting  Ordinance  of  1787. ..  514 

Dec.  17.    County  commissioners 176 

1858,  March  4.   License  to  teach... 149 

186£Biarch5.     Establishment      of      graded 

^  schools - Jo* 

1865,  March  6.    School  trustees,  powers  pf . . . . .  164 
lOTO,  Bun^        Schools  to  be  taught  in  the 

English  languw----  ----•------;-  I*" 

1869,  May  5.    Branches  to  be  taught  in  public 

schools  -- 164 

1871,  March  8.    Controlof  public  schools.....  150 

*'  '  Grading  and  discipline  of  schools  164 

1877  P.  68.    Appropriation  for  state  house....  172 

1W9  torch  29.    StStebureaustatlstlos 178 

1886.  D.  74.    Highway  bridges 858 

1887.  March  a  Soldiers' and  Sailors' Monument 

1889,  March  11.    Approprtotion  forbur^ 

statistics 180 

BaMs  Bevised  Statutes. 

Vol.  1,  p.  778.    Power  of  school  trustees 164 

Gavin  <fe  Hordes  Statutes. 

Vol.1,  p.  642.    Graded  schools 164 

Bevised  Statutes,  1881. 

%   240.    ConstnicUon  of  Statutes 149 

1280.    Computation  of  time 43 

ldUB.A. 


2178.    Signals  at  railroad  crossings 187 

3106,cLfe.    Powers  of  cities 484 

8156.    General  welfare  clause 484 

Power  of  city  to  make  by-laws 689 

88  8161,  8387.    Control  over  highways 863  . 

8  4460.    G  rading  and  discipline  of  school 150 

4463.    Indianapolis  school  law 160 

4497.    Branches  to  be    taught    in    public 

schools  -- .._._.............._.-....  147 

4760.  Blection  contests 40 

4761.  Procedure  in  election  contests 41 

4765.    Costs 43 

5152.    Power  of  governor  to  fill  offices 82 

5611.    State  warrants 178 

6806,  6308.    Taxation  of  corporations 617 

6867-^.    Boardof  equalization;  authority  to 

act  on  lists 617 

EUiotfs  Supplement. 

8    794.    Electriclights 647 

1521.    Highway  bridges 853 

1862.    State  bureau  statistics 179 

68  1864-1862.    State  bureau  statistics 179 

S  2048.    Soldiers*  and  Sailors*  Monument  Act. .  171 

2280.    Warrant  to  pay  salaries 181 

Iowa. 

Code. 

8  1544.  Search  warrants 409 

2278.  Appointment  of  guardian 768 

8072.  Execution  exemptions 720 

4212.  Searching  prisoner 123 

Kansas. 

Constitution. 

Art.  1 , 6 17.    Distinction  between  residents  and 
aliens  in  relation  to  descent  of 

property 284 

2,816.    Entitling  Acts...  606 

8  24.    Drawing  money  from  treasury . .    226 

Lau)S. 
1879,  chap.  80.    Illegal  registration  of  voters. .    608 

Session  Laws. 

1891,  chap.  26,  6  8.    Appropriation  Act 226 

Oeneral  Statutes,  1889. 

8  711.    Illegal  registration  of  voters 608 

2669.    Presumption  of  marriage 284 

H  6682, 6597, 6676.    Duty  of  auditor 224 

Kentucky* 

Statutes. 

1864,  March  9.    Determination  of  adverse  daim 

to  real  estate 283 

1869-70,  vol.  1,  p.  181.    Tax  exemption 669 

Civil  Code. 
8  119.   Pleading  private  statute 669 

Maine. 

PuUie  Laws. 

1866,  chap.  161,  8  1.    Establishing    municipal 

court  of  Biddeford 280 

Special  Laws. 

1887,  chap.  247.    Salary  of  Judge 281 

Bevised  Statutes. 

Chap.  24,  8  50.  Bringing  paupers  into  State ...  688 
80, 8 12.  Penalty  for  destroying  game..  86 
74,810.    Statute  of  Descents 38 


Maryland* 

Constitution. 

Art  3,  8  40.    Compensation 129 

Statutes. 

1886,  chap.  100.    Katonsville  Water  Company 

charter us 

1800,  chap.  139.   Ballroad  tunnel 128 


Citations. 
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Code,  Public   General  Latos, 

Art  28. 1 124.    Foreifni  insuranoe  companies. .  688 

9138.    Forelcrninsuninoe  companies..  686 
S168L    Compensation      for    property 

taken 131 

Kassaehasetts. 

Ordinance. 
1617.   Greatponds 257 

Statutes. 

V»,  chap,  i.    Roads  through  public  nounds. .  158 

17«2,Oct.3.    Schooilands 167 

178l.March23.    Schooilands 167 

mi,Marchll.    Schooilands 167 

17aK,Nov.l7.    Schooilands 167 

1801,Maich3w    Schooilands IW 

]8»,f90.    Corporation  certificate 786 

1S(0,  chap.  81.    A uthoritv  to  repeal  charters..  320 

188L,  March  11.    Authority  to  repeal  charters . .  820 

cfaap.  66.  6 12.    Boston  &  Providenoe  Rail- 
road charter 820 

ISM,  cfaap.  187.    Railroad  through  graveyard . .  1 67 

1856.   Homestead 744 

1988^  cfaap.  60.    Incorporation  Act 263 

1S70.  cfaap.  224,  6  38.    Corporation  certificate...  786 

IffiB,  cfaap.  18.    Prescription  against  the  public  268 
1882;  p.  1066.    Trustee  procees  to  reach  money 

in  hands  of  sherilE 122 

1884,  chap.  271.    Framingham  Water  Company  I 

diap.  330, 1 8.    Corporation  cer tiHoate 786 

Special  Laws. 

Vol.  t  pp.  33. 84.  72,  806,  aOO.    Schooilands J 

2,p.426.    Schooilands 167 

Revised  Statutes. 
Chap.  38,  S  28.    Corporation  cerUflcate 786 

General  Statutes. 
Chap.  60,  S  80.    Corporation  certificate 786 

Public  Statvtes. 

Cbap.  82,  K  20,  m.    Railroad  through  grave- 
yard   157 

106,100.   Corporation  oertlflcate 788 

112,1116.    Rcdlroad  fences 280 

146,16.    Jurisdiction  in  divorce  cases...  844 
I  4L    Impeachment  of  foreign  de- 
cree   281 

107,18a    Damages  in  libel  oases 101 

Statutes, 

IBSQ.  Acknowledgment  of  plats 146 

1887,  p.  182.   Bill  in  aid  of  execution 606 

PuUic  Acts. 
168S,  pp.  166,  157.    Testimony  in  suits  against 

decedents*  estate 85 

I8S7,Ko.4.   Arrest  for  intoxication 165 

No.  117.    Appointment  of  notaries 568 

Ko.  228.    Attachment 667 

]MlLNa74.   Eligibility  of  notary 568 

Compiled  Laws,  1871. 

I  anSi  Testimony  in  suits  against  decedents* 

estates 86 

HovoeU's  Statutes. 

•  638.   Certificate  to  lien  of  evidence 558 

•87.   Authentication  of  lien 668 

1643.   Abatement  of  nuisances 825 

28BB.    Arrest  for  intoxication 166 

nWrrt-W%.   Judgment  on  penal  bond 816 

•  •WBl   Validity  of  mortgage 801 

7615.   Testimony  in  suits  against  decedents* 

^^       estates 85 

TWL   ISJectment,  when  proper 667 

Minnesota. 

Special  Laws. 
18:9,  chap.  819.   Incorporation  Law 416 

Mississippi. 

Code,  1880. 

1 16QS.   Testimony  against  decedent*s  estate. . .    682 
1«B.    Depositions 688 

13L.R  A. 


Missouri. 

Constitution, 

Art.  2, 1 14.    Freedom  of  speech 426 

6,  6  6.    Transfer  of  cases  to  supreme  court     76 
i»,  H  20. 28, 26.    City  charters  to  be  in  har- 
monv  with  Constitution 

and  laws 76 

10.M  11.12.    Rate  of  taxation 245 

12,8  20.    Street  railroads  in  city 77 

Statvtes. 

1877.   Tax  proceedings 44s 

Revised  Statutes,  1879. 

Chap.  146,  art.  6.    Tax  Htle 444 

9  6Bi8w    Books  and  stationery  for  clerk*8  offloe  246 

1601.    Definition  of  libel.. 426 

1504.    Truth  as  a  defense  to  libel .'*'  427 

2197.    Married  woman*s  estate 443 

4115.    Statute  of  Jeofails 425 

8000.    Indebtedness  for  caring  for  prisoners.  247 

..*S2i  -5S**%^"^ 'o*^  assessment 446 

M  6818,  6619.    Division  of  revenue    ...  245 

8  6884.    Backtaxbook 446 

6g7.    T^  suit  against  owner  of  property...  446 

6888.    Judgment  against  land 448 

,«2f®-«  ^*  chargeable  with  its  own  taxes. ...  446 

1821.    Statute  of  Jeofails 425 

Revised  Statutes,  1889. 

Chap.'127.    Dedication  of  streets 449 

6  2047.    Question  whether  or  not  complaint 
states  a  cause  of  action  may  be  raised 

on  appeal 61 

8889.    Definition  of  libel .'..'    426 

4628.    Married  woman's  estate 443 

7818.   Sufficiency  of  dedication 449 

North  Carolina. 

Code. 

8  272.   Answer  after  demurrer  overruled 748 

North  Dakota. 

Compiled  Laws. 

88  8426,  3674.   Joint  and  several  llabUity  of 

surety ogi 

8  4901.    Joint  judgment ^ 

4915,    Counter-claim ".".'."".*."!;  ^ 

New  Hampshire. 

Constitution. 

Part  2,  arts.  94.  96.    Acceptance  of  incompat- 
ible office 671 

Statutes. 

1807.    Corporate  charter 833 

1886,  June 27.  8  15.    Corporate  charter...  ..":  883 

1844,  chap.  190,  8 2.    Corporate  charter..    .  833 

^«.«  chap.  191,  8  2.    Corporate  charter \  888 

1848,  chap.  674.    Manufacturing  corporation, 

^^  powers  of 882 

1807,  chap.  42.    Sale  of  state  lands  ..  881s 
1881,  chap.  188.    Manufacturing  corporation' 

powers  of 882 

General  Laws. 

Chap.  40, 8  5.    Collector  of  taxes  as  selectman  671 

42,81.    Effect  of  resignation 671 

84.    Collectors  bond 671 

8  9.    Removal  of  collector 671 

-?^.'.^-    Service  of  process  by  collector. .  671 

66,  8  5.    Enforcement  of  collector's  liabil- 

ity   671 

67,  8 10.    Highways  across  streams   . .  883 

71.    Discontinuance  of  highways 886 

186, 8  a    Mortgage  to  secure  future  debts  286 

New  Jersey. 

Revision. 
P.  800.    Party  walls 571 

New  York. 

Constitution. 
Art  1,  8  6.    Taking  property  for  public  use        792 
8  7.    Assessment  of  compensation 793 
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ClTATIONB. 


Semon  Aets, 

1774,  ohap.  IS.    Docket  of  Judfirments 

1801,  chap.  104.    Judgment  bv  conf eeslon 

1818,  oha  p.  48.    Oonf  eeslon  of  Judff ment 

chap.  60.    Confession  of  Judirment 

1818,  chap.  8S9, 1 8.    Confession  of  Juderment. . . 

1848,  No.  286.    General  incorporation  Act 

18B8.  chap.  471.    Teleflrraph  companies 

1878.  chap.  588.    Foreigrn  insurance  companies 

1881,  chap.  981.    Bxecutfon  sales  of  real  estate 

and  redemption  therefrom. 

1884,  chap.  584.    Telegraph  wfres,  underffround 

1885,  chap.  842.    Mechanics*  Lien  Law 

chap.  489.    Commissioners   of    electrical 

subwaTS 
1887,  chap.  716.    Electrical  conductorsl ..'...'.. 

Revised  Statutes,  Edmonds'  Edition, 

y ol.  1,  p.  009, 6  2.    Construction  of  deed 

Reeised  Statutes. 

Tit.  8,  •  4.    Reference  to  assess  damaflres 

Art.  t  tlt«  4,  chap.  6,  S 10.    Confession  of  Judg- 
ment   

681.    ForeLirii  executors 

42.    Administrators*  bonds 

Vol.  1,  p.  727, 1 44.    Tenancy  in  common 


803 
803 
803 
465 
456 
586 

806 
456 
704 

456 
467 
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808 

808 

108 
106 


Code  Cfitil  Proeedvre, 

1888.  Limitation  law 

1294.  Appeal 

1440.  Execution  sales  of  real  estate  and  re- 
demption therefrom 

1448.  Redemption  from  execution  sale 

1463.  Satisfaction  of  Judgment 

1471.  Deed  to  purchaser  at  execution  sale. 

1479.  Recovery)  of  purchase  money  with  in- 

terest  

1480.  TrreflTularlty  in  sale 

2628.    Contest  of  probate 

2067.    Qualification  of  administrator 

2696.    Citation  to  creditors 

2699.    Ancillary  administration 

Ohio. 

Statutes, 

1881,  June  1.   Acknowledgment  of  deeds 240 

1888,  March  16.    Acknowledgment  of  deeds 240 

Berised  Statutes. 


791 

748 

806 
807 
807 
807 

808 

806 
746. 
106 
106 
106 


14184.    Reoordlnflr  Act 

Record  of  {assign  ment . 


240 

240 

Swan  d  Orii^fleUrs  Revised  Statutes. 
Pp.  810, 81L   Acknowledgment  of  deeds 240 

Oregon. 

Chnstitution. 

Art.  1,182.    Uniform  taxation 587 

11,9  2.    Creation  of  corporations 686 


1691,  p.  791. 


Laws, 

Port  of  Portland 
Act 


Incorporation 


684 


PennsyWania. 

Statutes. 

1806,  Feb.  24.    Judgment  by  confession 800 

1814,  March  28.    Depositions,  admissibility  of 

In  evidence 809 

1838,Apriia    Devises  of  land 860 

1861,  May  16.    Merger  of  corporation 784 

1869,  April  6.    JurlsdicticAi  by  service  of  pro- 
cess   786 

1874.   Assessment  of  damages  for  injuries  done 

by  lmpro\-ing  stream 428 

1876,  May  8.    Taking  bridge  for  public  use ....  432 
1879.    Assessment  of  damages  for  injuries  done 

by  Improving  stream 480 

1881,  May  11.    Insurance  policies 663 

1883,  9  5.    Bond  of  improvement  company 429 

6  4.    Asseesment  of  damages  for  injuries 

done  by  improving  stream 429 

1887,  May  28.    Depositions,  adniissibllity  of  In 

evidence 889 

18  L.  R.  A. 


Rhode  Islajid. 

Public   Laws, 

1862.    Towns  as  trustees 2M^ 

1861,  March  8,  chap.  867.    Authorizing  gifts  to 

North  Burial  Grounds   21S 
1889.  April  26,  chap.  781.    Transfer  of   burial- 
ground  fund 218 

Public  Statutes, 

86.    Married  woman's  separate  estate 60S 

6.    Married  woman's  contracts «*■ 

Chap.  166,  H 18, 22.    Conveyance    of   married 

woman's  separate  estate  60i>> 

Teonesaee. 

Constitution. 

Art.4,91.    Righttovote 1® 

4.    Republican  form  of    govern- 

ment  .  -  -  xom 

11,117.    Pilling  offloe8'.".".*.*Il''/.l.i'-V.'---  W* 


1879,  chap.  84. 
1890,  March  11, 


StatutPM 

Railroad  tra 
Election  Lf 


11296. 
1298. 


1299. 
1800. 


Milliken  d  Ve 

Precautions  In  mo^ 
For  the  prevention 

roads 

Liability  for  aocide 
Burden  of  proof... 


Tezi 

Revised  Stat 
8 1666.    Legitimation  of  cb 

Revised  Stat 
8  2466w   Purchase  from  ins 

SapM  Citi 
Art.  1198,  88  21, 21^.    Venu 

Uts 

Compiled  Li 
Vol.  2,  B  8256.    Amendmen 

Verm 

Retised 

6  267.   Aase8sment/)f  real 

270.    Asse88ment*of?con> 

283.    Asscs8meut*of  banl 

4816.  88 undar  travel 

4816.    Sunday  amuseme 

Vipgi 

Cod 

8 1240.  Alteration  of  corp« 

8799.    8 unday  labor 

8801.  Running^trnins  on 

88G2.  Definition  of  8un< 

8803.  Penalty  for  Sundti 

Washii 

Statu*  o. 
1864.    Water  rights 

Wyoming. 

Constitution. 
Art  1,9  85.    £j*  )>08t  facto  law 

Session  Laws. 
1890-91,  chap.  59,  p.  2ia    Grand  Jury . 


145 

740 

74» 
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1. 


Selsare  of  propertjr  in  the  course  of 
transportartloii  by  an  offloer  without  any 


spertjr 

by  an 
varrent  or  other  lega]  process  does  not  excuae 
the  carrier  for  non-delivery. 

8.  ComoMMi  carriers  are  not  included 

In  the  proTiaion  of  Bev.  Stat.,  chap.  80, 8 12,  Impos- 
ing a  penalty  on  **  whoev^  .  .  .  has  in  posses- 
sion **  hetween  October  1  and  January  1,  more 
than  the  number  therein  specified  of  the  caroas- 
aes  of  certain  wild  animal*. 
S.  A  shipper^  knowledj^  of  directions 
to  the  carrier's  affent  not  to  receive  cer- 
tain articles  for  transportation  will  not  relieve 
the  carrier  from  liabUlty  for  their  loss  If  their 
transportation  is  actually  undertaken. 


The  ipune  laws  of  a  Btate  can  ^ve 
authority  to  take  i 


no  authority  to  take  carcasses  of  ani- 
malSf  or  parts  thereof,  while  In  the  coune  of 
interstate  transportatioa,  away  from  a  oommon 
carrier  on  the  ground  that  the  animals  have 
been  killed  in  violation  of  such  laws. 

(March  24, 1801.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Penobscot  County  for  the  opin- 
ion of  the  full  court  of  an  action  brought  to 
recover  the  value  of  the  saddles  of  three  deer 
alleged  to  have  been  lost  while  in  defendant's 
possession  for  transportation.  Judgment  for 
plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  J.  Whitiny  for  plainUff. 

Mewrs,  Barker,  Vose  Jk  Barker,  for  de- 
fendant: 


VOTK,—LiabaUy  of  the  earrter  for  ooode  in  transU. 
If  the  iroo<te  are  delivered  at  the  usual  place  of 
receiving  goods  for  shipment,  and  the  fact  of  their 
delivery  is  brought  home  to  the  carrier  or  his  duly 
aotboriied  agents,  there  can  be  no  question  as 
to  the  responsibility  accruing  to  the  carrier  as  tar 
as  the  end  of  his  route,  for  he  is  bound  to  keep 
the  goods  safely  after  delivery  to  him  for  trans- 
portation, as  well  as  to  carry  them  safely.  Dale  v. 
Hall,  1  Wils.  ;e81:  Clarke  v.  Needles,  26  Pa.  388; 
Southern  Exp.  Co.  v.  Newby,  38  Qa.  636. 

Bat  if  the  property  is  received  upon  the  premises 
of  the  carrier,  to  wait  further  instructions  before 
transportation,  his  liability  is  that  of  a  houseman 
only,  until  the  instructions  are  received.  O'Neill 
V.  New  York  Cent,  ft  H.  R.  R.  Co.  00  N.  Y.  138;  Bar- 
ron V.  Eldredge.  100  Mass.  456;  Rogers  v.  Wlieeler,  B2 
K.  Y.  aSL  And  see  OUbert  v.  New  York  Cent.  &  H. 
B.  R.  Co.  4  Hun,  378,  6  Thomp.  &  C.  808. 

If  the  deposit  of  the  goods  on  the  premises  of  the 
earrferisamere  accessory  to  the  carriage,  that  is, 
if  they  are  deposited  solely  for  the  purpose  of  be- 
ing forwarded  to  their  destination  without  further 
ortera,  the  responsibility  of  the  carrier  begins 
from  the  time  they  were  so  received;  but  when  the 
property  is  deposited  subject  to  the  further  orders 
of  the  consignor,  the  rule  is  otherwise,  as  Just 
^Bted.  Wade  v.  Wheeler,  8  Lans.  201,  affirmed,  47 
X.  Y.  068;  Ladue  v.  Griffith,  25  N.  Y.  364;  Chase  v. 
Waahbum.  1  Ohio  St.  9ii;  Having  v.  Todd,  1  Stark. 
:%  Michigan.  S.  &  NT.  J.  R.  Co.  v.  Shurtz,  7  Mich.  515; 
BloaBom  r.  OrilBn,  13  N.  Y.  588;  Hlckox  v.  Nauga- 
tuck  H.  Co.  31  Conn.  281;  Watts  v.  Boston  &  L.  R. 
Oirp.  106  Moss.  486.  See  Illfnois  Cent.  R.  Co.  v. 
HcOellan,  54  111.  68. 

Inquiry  at  to  value. 
It  ill  the  duty  of  the  carrier  to  make  inquiry  as 
to  the  Tsiue  of  the  ifoods  delivered  to  him,  and 
13L.R.A. 


the  consignor  must  answer  at  his  peril;  and  if  such 
inquhr  is  not  made,  and  the  goods  are  received 
at  such  valuation  for  transportation  as  is  asked 
with  reference  to  its  bulk,  weight  or  external  ap- 
pearance, the  carrier  is  liable  for  the  loss,  irre- 
spective of  its  value.  Gorham  Mfg.  Co.  v.  Fargo, 
45  How.  Pr.  00, 3  Jones  &  S.  434. 

Fraud,  imposition  or  unfair  concealment  as  to 
the  contents  or  value  of  the  goods  will  relieve 
the  carrier  of  responsibility.  Phillips  v.  Earie,  8 
Pick.  182;  Orange  County  Bank  v.  Brown,  9  Wend. 
118;  Warner  v.  Western  Transp.  Co.  6  Robt.  480; 
Reif  V.  Rapp,  8  Watts  &  8.  21. 

Burden  of  proof. 

If  property  has  been  delivered  to  the  carrier  or 
his  duly  authorized  agents,  and  it  has  not  been 
delivered  by  him  to  the  consignee,  this  is  prima 
facie  evidence  of  negligence  and  liability.  White- 
Bides  V.  RuKCll,  8  Watts  &  S.  44;  Van  Winkle  v. 
South  Carolina  R.  Co.  88  Ga.  32;  Daridson  v.  Gra- 
ham, 2  Ohio  St.  141;  Peck  v.  Weeks,  34  Coun.  162; 
;  Stokes  V.  SaltODStall,  38  U.  8.  13  Pet.  181.  10  L.  ed. 
116;  Hastings  v.  Pepper,  11  Pick.  41. 

It  is  frequently  difficult  to  show  the  loss  or  dam- 
age done  In  order  to  fix  the  liability  of  the 
carrier  (see  Ringgold  v.  Haven,  1  Cal.  lOS;  Mid- 
land R.  Co.  V.  Bromley,  17  C.  B.  376;  Woodbury 
V.  Frink,  14  III.  279),  and  the  burden  of  proof  is  cast 
upon  him  to  show  that  the  loss  resulted  from  such 
causes  as  will  exempt  him  from  respouslbility. 
Chapman  v.  New  Orleans,  J.  &  G.  N.  t -o.  21  La.  Ann. 
234;  Levering  v.  Union  Transp.  &  Ins.  Co.  42  Mo.  88 
Tumey  v.  Wilson,  7  YtTg.  340;  lialUmore  &  O.  R. 
Co.  V.  Morehead.  5  W.  Va.  293:  Ewart  v.  Street.  3 
Bail.  L.  161;  King  v.  Shepherd,  3  Story,  C.  C.  a%; 
Winne  v.  Illinois  Cent.  K.  Co.  31  Iowa,  583;  Hall 
V.  Cheney,  38  N.  H.  27;  Agnew  v.  Steamer 
Contra  Costa,  27  CaL  425;  Tarbox  v.  Eastern  Steam. 
s  88 
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Maine  Sxtfrsme  Judicial  Court. 


Mak., 


Animals /<fr<F  naturm  when  legally  killed  by 
a  person,  are  absolutely  bis  own. 

2  Bl.  Com.  p.  403. 

The  saddles  of  deer  were  sufficiently  de- 
livered to  the  American  Express  Company  at 
Newport,  for  immediate  transportation. 

Angell,  Carr.  S§  129-147;  Boath  v.  Bris- 
coll,  20  Conn.  534;  Spade  v.  Hudson  River  R. 
Co.  16  Barb.  883;  Redf .  Carr.  §  96,  p.  80.  See 
also  §  100,  p.  82,  as  to  the  delivery  at  an  un- 
usual place. 

A  deliver}'  is  always  sufficient  if  the  proper 
servant  of  the  company  accept  the  goods  to 
carry,  whether  any  bill  or  entry  In  the  books  of 
the  company  is  made  or  not. 

Redjr.  Carr.  §  101,  p.  82.  and  cases  cited. 

Common  carriers  are  insurers  of  all  property 
intrusted  to  them,  except  against  an  act  of 
God  or  an  enemy  of  the  government. 

Plaisted  v.  Boston  dh  K.  Steam  Nav,  Go.  27 
Me.  132;  MUebrown  v.  Grand  Trunk  R,  Co,  55 
Me.  462. 

The  American  Express  Company  did  not  re- 
strict its  liability,  as  no  notice  was  brought 
home  to  the  plaintiff,  or  was  assented  to  by  him. 

Fill^rown  v.  Grand  Trunk  R,  Co.  supra; 
Bvckland  v.  Adams  Exp.  Co.  97  Mass.  125. 

Carriers  are  compelled  to  solve  claimant's 
right  at  their  peril. 

Redf.  Carr.  §  244,  p.  197. 

Allen  had  no  right  or  authority  to  seize  the 
deer  saddles  as  he  bad  no  warrant  or  other  legal 
process. 

Me.  Const,  art.  1.  §  5;  U.  8.  Const,  art.  14, 
g  1;  Alien  v.  Jay,  60  Me.  138;  State  y.  Doherty, 
Id.  509. 

The  saddles  were  not  in  the  possession  of  the 
American  Express  Comx)any  within  the  mean- 
ing of  section  12,  chap.  30,  Rev.  Stat. 


Redf.  Carr.  g  308.  p.  226,  and  cases  cited. 

Also  such  could  not  be  the  fact  because  it 
would  be  in  violation  of  the  Interstate  Com- 
merce Law. 

U.  S.  Const.  §  8,  spec.  3. 

Common  carriers  caunot  select  what  they 
may  carry  or  what  they  may  refuse,  but  are 
bound  to  take  all  which  offer. 

Redf.  Carr.  §  100,  p.  82;  DtoigJity.  Brewster, 
1  Pick.  50;  Pomeray  v.  Donaldson,  5  Mo.  36; 
Hale  V.  New  Jersey  S.  N.  Co.  15  Conn.  539; 
Avinger  v.  South  Carolina  R.  Co.  29  8.  C.  265. 

When  the  box  of  deer  saddles  was  taken  by 
the  defendant  Company  for  transportation  out 
of  the  8tate.  and  transportation  began,  they 
became  subjects  of  commerce,  and  were  gov- 
erned by  the  laws  of  the  United  States. 

Coe  V.  £}rrol,  116  U.  8.  617,  29  L.  ed.  715; 
T7ie  ''Daniel  Ball/'  77  U.  S.'IO  Wall  557-565. 
19  L.  ed.  999-1002;  Paeific  Coast  S.  Co.  v. 
Board  of  Railroad  Comrs.  18  Fed.  Rep.  10; 
MobiU  County  v.  KimbaU,  102  U.  S.  691,  26  L. 
ed.  238;  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347. 

Foster*  J.,  delivered  the  opinion  of  the 
court: 

It  is  undisputed  that  the  plaintiff  was 
lawfully  possessed  and  the  owner  of  the 
saddles  of  three  deer,  which  were  legally 
killed  under  the  laws  of  this  State ;  that  the 
same  were  closely  boxed  in  good  condition 
for  shipment,  and  delivered  by  the  plaintiff 
onto  the  platform  of  the  Maine  Central  Rail- 
road Company  at  Newport  Station,  plainly 
marked  to  the  consignees  in  Boston.  The 
defendant's  agent  was  notified  that  the  box 
was  left  for  transportation,  and  thereupon  he 
delivered  it  into  the  defendant's  car,  on  the 


boat  Co.  60  Me.  330;  Cameron  v.  Rich,  4  Strobh.  L. 
168;  BazlD  v.  Steamship  Co.  8  Wall.  Jr.  229. 

If  it  Is  satisfactorily  shown  that  the  loss  arose 
from  one  of  the  excepted  causes,  such  as  flood  or 
flre,  the  carrier  Is  relieved  of  liability  without  prov- 
infiT  affirmatively  that  he  was  guilty  of  no  negli- 
gence. Memphis  &  C.  B.  Co.  v.  Reeves,  77  U.  8.  10 
WaU.176,19L.ed.909. 

The  proof  of  such  negligence,  if  the  negligence 
is  alleged  to  exist,  rests  on  the  party  asserting  it. 
Farnham  v.  Camden  &  A.  R.  Co.  56  Pa.  69;  Western 
Transp.  Co.  v.  Downer,  78  U.  S.  U  Wall.  129,  20  L. 
ed.  160;  Colton  v.  Cleveland  &  P.  R.  Co.  67  Pa.  211,  6 
Am.  Bep.  421;  Patterson  v.  Clyde,  67  Pa.  500;  Kansas 
Pac.  R.  Co.  V.  Reynolds,  8  Kan.  623;  Childs  v.  Little 
Miami  R.  Co.  1  Cln.  S.  C.  (Ohio)  480:  Clark  v.  Bam- 
well,  53  U.  H.  12  How.  272,  13  L.  ed.  986:  Lamb  v 
Camden  &  A.  R.  &  T.  Co.  46  N.  Y.  271,  reversing  2  Da- 
ly, 454.  See  Westoott  v.  f^argo,  68  Barb.  849,  6  Laos. 
dl9,afflrmed,  61  N.T.642;  Lewis  v.  Smith,107Ma88.834. 

The  prlnd/pU  established. 

It  is  conclusively  established  as  a  principle  of 
law  in  this  country  that  a  carrier,  in  the  absence  of 
a  special  contract,  express  or  Implied,  for  the  safe 
carriage  of  goods  to  their  destination,  is  only 
bound  to  carry  safely  to  the  end  of  his  line,  and 
there  duly  deliver  to  the  next  carrier  in  his  route. 
Michigan  Cent.  R.  Co. v.  Myrlck,107  U.  8. 102, 27  L.  ed. 
825;  Knight  v.  Providence  &  W.  R.  Co.  18  R.  L  672; 
Piedmont  Mfg.  Co.  v.  Columbia  &  G.  R.  Co.  19  8.  C. 
358;  Detroit  &  B.  C.  R.  Co.  v.  McKenzie,  43  Mich.  600; 
8t.  Louis  Ins.  Co.  v.  St.  Louis,  V.  T.  H.  &  I.  R.  Co. 
104  U.  S,  146, 28  L.  ed.  679;  Harris  v.  C^rand  Trunk 
R,  Co.  16  R.:i.  SH;  Clyde  v.  Hubbard,  88  Pa.  868; 
18  L.R.  A. 


Goldsmith  v.  Chicago  &  A.  R.  Co.  12  Mo.  App.  47V; 
Crawford  v.  Southern  R.  Asso.  61  Miss.  222. 

The  question  of  the  first  cairier^s  liability  be- 
yond his  own  line  depends  upon  the  inquiry 
whether  he  in  any  form  assumed  or  held  himself 
out  to  the  public  as  assumJng  any  responsibility 
beyond  tne  terminus  of  his  own  route.  St.  Louis 
Ins.  Co.  V.  St.  Louis,  V.  T.  H.  &  I.  R.  Co.  104  U.  S. 
146,  26  L.  ed.  679. 

They  are  only  answerable  for  the  ordinary  and 
proximate  consequences  of  neglect,  and  not  for 
those  that  are  remote  and  extraordinary.  Mor- 
rison V.  Davis,  20  Pa.  171. 

This  is  also  decided  by  the  Supreme  Judicial 
Court  of  Massachusetts.  Owing  to  defective  ma- 
chinery, goods  did  not  arrive  for  six  days  after 
j  they  were  due,  and  then  were  destroyed  by  a 
!  flood.  The  court  said:  "The  negUgCDce  of  the 
carrier  was  remote;  it  had  ceased  to  operate  as  an 
active,  efficient  and  prevailing  cause  as  soon  as  the 
wool  had  been  carried  beyond  Syracuse,  and  there- 
fore cannot  subject  the  carrier  to  a  responsibility 
for  an  injury  to  the  property  resulting  from  a  sub- 
sequent inevitable  accident,  which  was  the  proxi- 
mate  cause  by  which  it  was  produced."  Denny  v> 
New  York  Cent.  R.  Co.  18  Gray,  487. 

In  a  case  decided  by  the  supreme  court  of  New 
York,  where  the  liability  of  the  carrier  was  main- 
tained and  the  damage  was  occasioned  by  a  flood, 
the  decision  was  placed  expressly  upon  the  gross 
neglect  of  the  company.  Michaels  v.  New  York 
Cent.  R.  Co.  30  N.  Y.  676. 

Though  the  proximate  cause  may  be  occasioned 
by  inevitable  aocidenr,  the  carrier  is  still  bound  to 
usecareland  diligence.    Yet  no  greater  foresight 


1891. 


Bbnnett  v.  Ambricak  Expbbss  Co. 


arrival  of  the  train,  but  do  receipt  or  bill 
of  lading  was  ever  given  to  the  plaintiff. 
Upon  the  arrival  of  the  train  at. Augusta, 
the  saddles  were  seized  by  a  game- warden, 
and  by  him  removed  from  the  defendant's  car, 
without  any  search-warrant  or  other  legal 

Srocess,  and  without  objections  from  the 
efendant  Company  or  its  agents,  and  have 
never  since  been  delivered  either  to  the  con- 
signees or  the  Express  Company. 

Upon  the  facts  thus  stated,  the  defend- 
ant's liability  is  fully  established.  The 
plaintiff's  ownership  of  the  property,  its  de- 
livery to  the  defendant  for  transportation,  and 
its  acceptance  for  that  purpose,  and  its  non- 
delivery to  the  consignees,  are  prima  facie 
evidence  of  negligence.  The  burden  is  there- 
fore upon  the  defendant  to  show  facts  exempt- 
ing it  from  liability.  Little  v.  Boston  <fc  M. 
R.  Co,  66  Me.  241. 

The  property  of  the  plaintiff,  while  in  the 
hands  of  the  defendant  as  common  carrier, 
in  trawiitu,  was  seized  by  an  officer  without 
any  warrant  or  other  legal  process.  Nor 
does  it  appear  that  any  was  ever  obtained. 
The  officer  was  therefore  a  mere  trespasser, 
and  the  defendant  was  liable,  under  the  rule 
of  the  common  law,  in  the  same  manner  as 
if  it  had  allowed  any  other  trespasser  to 
lake  the  property  out  of  its  custody.  Ed- 
icards  v.  Whit^  'Lirte  Transit  Co.  104  Mass. 
163.  As  against  the  plaintiff,  the  seizure 
was  of  no  more  validity  than  a  trespass  by 
an  unofficial  person.  There  has  never  been 
any  adjudication  from  any  tribunal  that  the 
property  seized  was  contraband,  or  other  than 
the  lawful  property  of  the  plaintiff.  The 
common  carrier  is  not  relieved  from  the  ful- 
fillment of  his  contract,  or  his  liability  as 


such  carrier,  any  more  than  if  the  loss  had 
occurred  from  fire,  theft,  robbery  or  accident. 
He  stands  in  the  relation  of  insurer,  where, 
as  in  this  case,  no  special  contract  is  shown, 
and  upon  grounds  of  public  policy  is  liable 
for  all  losses  resulting  from  accident,  tres- 
pass, theft  or  any  kind  of  unlawful  disposi- 
tion of  the  property  intrusted  to  him  to  carry,, 
excepting  only  such  as  arise  by  the  act  of 
God  or  public  enemies.  Adarns  v.  Scott,  104 
Mass.  166 ;  Kiff  v.  Old  Colony  &  N.  W.  i?. 
Co.  117  Mass.  593;  Fillelyi^oicii  y .  Grand  Trunk 
K  Go.  55  Me.  462. 

In  the  case  of  Edwards  v.  White  Lint  Tran- 
sit Co.,  supra,  it  was  held  that,  while  the 
carrier  was  not  liable  in  trover  for  conversion 
of  the  property,  he  was  nevertheless  liable 
on  his  contract  or  obligations  as  common 
carrier,  where  the  officer  seizing  the  property 
was  a  trespasser.  "The  owner  may,  it  is 
true,"  says  the  court,  "maintain  trover 
against  the  officer  who  took  the  property  from 
the  carrier ;  but  he  is  not  obliged  to  resort 
to  him  for  his  remedy.  He  may  proceed  di- 
rectlv  against  the  carrier  upon  his  contract, 
and  leave  the  carrier  to  pursue  the  property 
in  the  hands  of  those  who  have  wrongfully 
taken  it  from  him." 

But  the  defendant  claims  exemption  from 
liability  in  this  action  on  the  ground  that 
the  property  was  put  into  its  possession 
fraudulently ;  that  having  had  in  its  posses- 
sion,  and  transported  during  the  year,  after 
the  first  day  of  October,  and  before  the  time 
when  this  property  was  delivered  to  it,  three 
deer  from  Newport  Station,  to  places  beyond 
the  limits  of  the  State,  it  directed  its  agents 
not  to  receive  for  transportation  any  deer  or 
parts  thereof,  and  that  this  fact  was  known 


of  extraordinary  perils  is  expected  of  him  than  of 
other  men,  and  no  irreater  penalty  visited  for  his 
failure.  When  be  discovers  himself  in  peril  the  law 
requires  of  him  ordinary  care,  skill  and  foresight. 
This  is  defined  to  be  the  common  prudence  which 
men  of  prudence  and  heads  of  families  usually  ex- 
hibit in  matters  that  are  interesting  to  them.  It 
means,  as  diflQculties  increase  in  great  danger,  great 
care  Is  the  ordinary  care  of  a  prudent  man.  Mor- 
rison V.  Davis,  20  Pa.  171. 

If  one  uses  the  precautions  which  a  reasonable 
man  would  use  under  the  circumstances,  he  is  not 
responsible  for  omitting  other  precautions  which 
are  conceivable,  even  though  if  he  had  used  them 
the  injury  would  certainly  have  been  avoided. 
Shearm.  &  Redf.  Neg.  7. 

A  conynun  carrier  is  bound  safely  to  carry  the 
goods  to  their  destination,  unless  prevented  by 
some  cause  arising  from  irresistible  force,  over 
which  he  has  no  control  and  which  cannot  be 
guarded  against  by  the  watchful  exertion  of  hu- 
man skill  and  prudence.  The  Niagara  v.  Cordes, 
63  U.  8.  21  How.  24,  16  L.  ed.  46;  Gordon  v.  Bu- 
chanan, 6  Yerg.  71;  Oakley  v.  Port  of  Portsmouth 
A  B.  0.  S.  Packet  Go.  84  Eng.  L.  &Eq.  ^80. 

No  matter  what  degree  of  prudence  may  be  exer- 
cised by  the  carrier  and  his  servants,  although  the 
delusion  by  which  it  is  baffled,  or  the  force  by 
which  it  is  overcome  Is  inevitable,  yet,  if  it  be  the 
result  of  human  means,  the  carrier  is  responsible. 
McArthur  v.  Sears,  21  Wend.  193;  Proprietors  of 
Trent  Nav.  Ck>.  v.  Wood,  8  Bsp.  127;  Campbell  v. 
Morse,  1  Harp.  468;  Charleston  &  C.  S.  B.  Go.  v. 
fiason.  Id.  262;  The  Niagara  v.  Cordes,  62  U.  8.  21 
How.  26, 16  L.  ed.  46.    See  Bead  v.  Spaulding,  80  N. 

Y.6ao. 

13  L.  R.  A. 


Denny  v.  New  York  Cent.  B.  Co.,  13  Gray,  481,  is 
not  against  these  cases,  because  the  court  there ' 
held  that  when  the  damages  by  flood  occurred,  the 
defendants  no  longer  held  the  goods  as  common 
carriers. 

It  is  for  the  carrier  to  show  any  modification  of 
the  responsibility.  See  also  Chamberlain  v.  West- 
ern Transp.  Co.  46  Barb.  218;  The  Niagara  v.  Cordes, 
62  U.  8.  21  How.  26,  16  L.  ed.  47;  Elliott  v.  Bos- 
sell,  10  Johns.  7;  Bichards  v.  London  &  8.  C.  B.  Co. 
7C.B.  880. 

The  moment  a  faulty  negligence  beerins,  the  car- 
rier becomes  an  insurer  against  the  consequences 
therefrom,  both  ordinary  and  extraordinary.  Da- 
vis V.  Garrett,  6  Bing.  716;  Bell  v.  Beed.  4  Binn.  127: 
Hart  V.  Allen,  2  Watts,  114;  Williams  v.  Grant,  1 
Conn.  482;  Crosby  v.  Fitch,  12  Conn.  410. 

Of  seissure  by  judickit  process.  ' 
In  a  case  decided  in  England  at  nini  prius^  by  Lord 
EUenborough,  in  1806  (Gosling  v.  Higgins,  1  Campb. 
451),  a  vessel  had  been  detained  and  condemned 
in  Jamaica  for  a  breach  of  Bevenue  Laws;  but  on 
appeal  the  condemnation  was  reversed.  It  was 
held  that  the  master  was  liable  for  a  loss  caused  by 
the  delay,  the  court  saying:  '*You  have  an  action 
against  the  officers.  The  shipper  can  only  look  to 
the  owner  or  master  of  a  ship."  This  last  propo- 
sition is  clearly  wrong.  We  do  not  find  the  case 
cited  in  any  late  English  work  on  Carriers,  and  it  is 
no  doubt  regarded  as  bad  law.  But  in  a  late  case  in 
Massachusetts  it  was  held  that,  in  a  suit  against  a 
common  carrier  for  non-delivery  of  goods,  it  is  no 
defense  to  say  that  they  were  taken  from  the  car- 
rier by  an  officer  under  an  attachment  against  any- 
one who  was  not  their  owner.    Edwards  v.  White 
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by  report  to  the  plaintiff  before  he  delivered 
the  box  to  the  defendaDt's  agent. 

Notwithstanding  these  nicts  may  all  be 
true,  they  constitute  no  defense  to  this  ac- 
tion. The  Statute  invoked  by  the  defend- 
ant (Rev.  Stat.  chap.  80,  §  12)  is  as  follows : 
"  Whoever  kills,  destroys,  or  has  in  posses- 
sion between  the  first  days  of  October  and 
January  more  than  one  moose,  two  caribou, 
or  three  deer,  forfeits  one  hundred  dollars  for 
every  moose,  and  fortv  dollars  for  every  cari- 
bou or  deer,  killed,  aestroyed,  or  in  posses- 
sion in  excess  of  said  number ;  and  all  such 
moose,  caribou  or  deer,  or  the  carcasses  or 
parts  thereof,  are  forfeited  to  the  prosecutor. 
Whoever  has  in  possession,  except  alive, 
more  than  the  aforesaid  number  of  moose, 
deer  or  caribou,  or  parts  thereof,  shall  be 
deemed  to  have  killed  or  destroyed  them  in 
violation  of  law." 

The  defendant  claims  that  under  this  Stat- 
ute it  could  not  lawfully  take  any  more  deer, 
or  parts  thereof,  into  its  possession  for  trans- 
portation before  the  following  January. 

But  we  cannot  adopt  such  a  construction 
of  this  Statute  as  would  make  it  apply 
to  common  carriers.  Such  construction  as 
claimed  by  the  defendant  would  make  it  un- 
lawful for  the  carrier  to  transport,  between 
the  first  days  of  October  and  January,  the 
carcasses  of  moose,  caribou  or  deer  lawfully 
killed  before  the  first  day  of  October.  Lay- 
ing aside  all  constitutional  questions,  for  the 
present,  in  relation  to  the  doctrine  of  int-er- 
state  commerce,  it  is  sufficient  to  sav  that  it 
was  not  the  intention  of  the  Legislature  so 
to  apply  it.  The  Statute,  like  naany  others, 
may  in  general  terms  be  broad  enough  to  em- 
brace corporations  as  well  as  natural  persons 
vithin  its  prohibition.     But  its  construction 


must  be  such  as  was  evidently  intended  by 
the  Legislature.  That  intention,  to  some  ex- 
tent, may  be  ascertained  by  taking  into  con- 
sideration the  evil  sought  to  be  remedied. 
Such  was  the  decision  of  this  court  in  its 
construction  of  the  section  following  the  one 
now  under  consideration.  Allen  v.  louTig,  76 
Me.  80.  In  that  case  it  was  held  that  the 
transportation  of  the  hide  or  the  carcass  of  a 
deer  from  place  to  place  in  this  State  is  not 
unlawful  if  the  deer  was  killed  at  a  time 
when  it  was  lawful  to  do  so,  notwithstand- 
ing the  Statute  in  express  terms  provides 
that  whoever  carries  or  transports  from  place 
to  place  the  carcass  or  hide  of  any  such  ani- 
mal, or  any  part  thereof,  during  the  period  in 
which  the  killing  of  such  animal  is  prohib- 
ited, shall  forftjit  the  sum  of  $40.  Certainly 
that  language  is  as  broad,  comprehensive, 
and  imperative  as  that  of  the  Statute  invoked 
in  this  case.  Yet  the  court  aptly  remarked 
that  it  could  see  no  possible  motive  for  mak- 
ing such  transportation  a  crime.  To  the  same 
effect  was  the  decision  in  StuU  v.  Beal,  75  Me. 
289.  **Tho  meaning  of  the  Legislature  may 
be  extended  beyond  the  precise  words  used 
in  the  law,  from  the  reason  or  motive  upon 
which  the  Legislature  proceeded,  from  the  end 
in  view,  or  the  purpose  which  was  design- 
ed." United  States  v.  Freeman,  44  U.  8.  8 
How.  557,  565,  11  L.  ed.  724,  728 ;  Holmes  v. 
Paris^  75  Me.  559,  and  authorities  there  cited. 
The  box  was  delivered  to  and  received  by 
the  Company.  No  information  was  asked 
concerning  its  contents,  and  none  given.  If 
the  plaintiff  knew  by  report,  when  he  de- 
livered the  property  to  the  defendant,  that  its 
agents  had  been  directed  not  to  receive  any 
deer  or  parts  thereof,  yet  there  was  no  limi- 
tation of  the  Company*s  responsibility  by 


Line  Transit  Ck).  104  Biass.  150.  See  Lawaon,  Carr. 
«18. 

Uetzure  by  Judicial  proceaa,  of  property  in  trans- 
portation,  not  brought  about  by  any  laches  or  con- 
nivance of  the  carrier,  and  of  wblcli  prompt  notice 
is  firiveo,  iB  one  of  the  implied  ejcoeptions  in  the 
carrier's  contract  ns  to  liability  for  non-dellvery. 
The  M.  M.  (niase«  87  Fed.  Elep.  708. 

It  is  settled  that  the  bailee  may  defend  against  the 
claim  of  the  bailor,  by  showing  that  the  goods 
have  been  taken  from  htm  by  legal  process.  And 
in  a  note  be  adds:  **If  this  defense  were  not  valid, 
it  might  compel  the  party  to  resist  the  acts  of  a 
public  officer  in  the  discharge  of  his  duty,  which 
the  law  will  never  do.''    2  Kedf.  lUiUroads,  158. 

In  New  York,  where  the  property  was  forcibly 
seized  by  a  constable,  on  a  complaint  that  the  prop- 
erty had  been  stolen,  the  court  said:  "But  my  as- 
sociates not  passing  upon  the  question  whether  the 
property  was  delivered  to  the  true  owners,  desire 
to  put  this  case  upon  the  doctrine  that  the  com- 
mon carrier  Is  exonerated  from  his  obligation  to 
his  bailor,  where  the  property  of  the  latter  is  taken 
from  him  by  due  legal  process,  provided  the  bailor 
fs  promptly  notified  of  such  taking.  .  .  .  The  Judg- 
ment of  the  supreme  court  should  therefore  be  af- 
firmed. All  affirm  on  the  ground  that  whtn  the 
property  is  taken  from  the  carrier  by  legal  process, 
nnd  he  erives  notice  thereof,  he  is  discharge<i." 
Hliven  v.  HudFon  River  R.  Co.  36  N.  Y.  403. 

In  this  same  caj«e,  the  supreme  court,  it  was  held 
that  "the  bailee  must  assure  himself,  and  show  the 
court  that  the  proceedinjjs  are  regular  and  valid, 
but  hciis  not  bound  to  litigate  for  his  bailor,  or  to 
18L.RA. 


show  that  the  Judgment  or  decision  of  the  tribunal 
Issuing  the  process,  or  seizing  the  goods,  was  cor- 
rect in  law  or  in  fact  This  is  the  rule  as  to  bailees 
in  general,  and  it  includes  the  case  of  common  car- 
riers."   Bliven  V.  Hudson  River  R.  Co.  85  Barb.  191. 

In  a  case  where  goods  were  seized  on  attach- 
ment, the  court  held:  "If  goods  are  taken  from  a 
bailee  or  carrier  by  authority  of  law,  in  any  case 
coming  within  these  exceptions,  there  is  no  doubt 
that  it  is  a  good  defense  to  an  action  by  the  bailor 
or  shipper,  for  a  non-dellvery."  Van  Winkle  v. 
United  States  Mail  8.  S.  Co.  37  Barb.  122. 

In  Vermont,where  goods  in  the  hands  of  a  wharf- 
inger were  seized  under  legal  process,  the  court 
held  that  if  thcj'  were  taken  from  the  wharfinger 
or  warehouseman,  by  lawful  process,  the  wharf- 
inger or  warehouseman  can  protect  himself  in  a 
suit  brought  against  him  by  the  owner.  Burton  v. 
Wilkinson.  18  Vt.  186. 

In  order,  however,  that  such  seizure  may  be  a  legal 
excuse  for  the  non-delivery  of  the  goods,  it  must 
be  shown  that  the  proceedings  or  process  under 
which  it  was  made  by  the  officer  was  legal  and 
valid,  and  that  it  empowered  him  to  make  it:  for  if 
it  was  void  because  issuing  from  a  court  having 
no  Jurisdiction,  or  for  any  other  reason,  and  con- 
ferred no  such  authority,  he  would  be  a  mere  tres- 
passer, and  the  carrier  would  be  no  more  obliged  to 
submit  to  his  acts  under  it  than  to  those  of  any 
other  wrong-doer.  Savannah,  G.  &  N.  A.  R.  Co.  v. 
Wilcox,  48  Ga.  4:12;  Bliven  v.  Hudson  River  B.  Co, 
86  N.  Y.  403:  Edwards  v.  White  Line  Transit  Co.  104 
Mass.  159.    See  Hutchinson,  Carr.  6  400. 
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Special  contract,  or  such  knowledge  brought 
home  to  this  plaintiff  and  assented  to  by  him, 
as  would  be  necessary  to  limit  such  responsi- 
bility. FiUebrown^  v.  Grand  Trunk  B.  Co., 
55  lie.  482.  '*A  carrier  may  limit  his  re- 
sponsibility for  property  intrusted  to  him/ 
says  Bigelow,  C?i. ./..  in  Buckland  v.  Adajns 
Exp.  Co:  97  Mass.  125,  "  by  a  notice  contain- 
ing reasonable  and  suitable  restrictions,  if 
brought  home  to  the  owner  of  fi^oods  deliyered 
for  transportation,  and  assented  to  clearly 
and  unequivocally  by  him.  It  is  also  settled 
that  assent  is  not  necessarily  to  be  inferred 
from  the  mere  fact  tliat  knowledge  of  such 
notice  on  the  part  of  the  owner  or  consignee 
of  goods  is  shown.  The  evidence  must  go 
further,  and  be  sufficient  to  show  that  the 
terms  on  which  the  carrier  proposed  to  carry 
the  goods  were  adopted  as  the  contract  be- 
tween the  parties,  according  to  which  the 
service  of  the  carrier  was  to  be  rendered." 

It  is  undoubtedly  the  right  of  the  carrier 
to  require  good  faith  on  the  part  of  those 
who  deliver  goods  to  be  carried,  or  enter  into 
contracts  with  him.  The  degree  of  care  to 
be  exercised,  as  well  as  the  amount  of  com- 
pensation for  the  carriage  of  property,  de- 
pends largely  on  its  nature  and  value ;  and 
no  fraud  or  deception  should  be  used  which 
would  mislead  the  carrier  as  to  the  extent  of 
his  duties  or  the  risks  which  he  assumes.  But 
we  fail  to  see  any  such  evidence  of  fraud  or 
deception  in  this  case  as  would  exonerate 
these  defendants. 

This  property  was  lawfully  the  property 
of  the  plaintiff.  It  was  delivered  to  and 
accepted  by  the  defendant  Company  for  trans- 
portation to  a  point  beyond  the  limits  of  this 
State.  Their  liability  as  common  carriers 
held  them  to  a  strict  fulfillment  of  their  ob- 
ligation in  relation  to  the  property  in  their 
charge.  That  obligation  was  not  merely  to 
transport  the  property  in  this  State,  but  to  a 
point  outside  of  its  limits  in  another  State. 
it  had  lawfully  commenced  to  move  as  an 
article  of  commerce  from  one  State  to  an- 
other. From  that  moment  it  became  the 
subject  of  interstate  commerce,  and,  as  such, 
was  subject  only  to  national  regulation, 
and  not  to  the  police  power  of  the  State. 
The  same  is  unquestionably  true  in  relation 
to  whatever  agency  or  instrumentality  may 
be  used  as  the  means  of  transporting  such 
commodities  as  may  lawfully  become  the 
subject  of  purchase,  sale  or  exchange,  under 
the  commerce  clause  of  the  Constitution  of 
the  United  States.  The  transportation  of  the 
subject  of  interstate  commerce,  where  it  is 
such  as  may  lawfully  be  purchased,  sold,  or 
exchanged,  is  without  doubt  a  constituent  of 
commerce  itself,  and  is  protected  by  and  sub- 
ject only  to  the  regulation  of  Congress.  TJie 
^Daniel  Ball,''  77  U.  S.  10  Wall.  557,  565,  19 
L.  ed.  999.  1002 ;  Bowman  v.  Chicago  &  N.  W. 
B.  Co.  126  U.  8.  465,  485.  31  L.  ed.  700,  707 ; 
Mobile  County  v.  Kimball,  102  U.  S.  691,  26  L. 
ed.  288 ;  Welton  v.  MifumiH,  91  U.  S.  275,  28 
L.  ed.  347 ;  Coe  v.  Errol.  116  U.  S.  517,  29  L. 
ed.  715;  Leiiy  v.  Hwrdin,  135  U.  S.  100,  84 
L.  ed.  128. 

Defendant  to  he  defaiUted,  damages  to  be  as- 
segued  at  nisi  priys. 

Peters*  Ch.  J.,  and  Llbbejr*  Emery, 
Haskell  and  Whitehouse*  </c7.,  concur. 
laL.  R.A. 


John  8.   ELLIOT.   Exr.   etc.,  of  Sarah  H. 

Jenks,  Deceased, 

V. 

Mary  T.  FESSENDEN  et  al, 

(....Me ) 

A  **reUttive**  is  one  conneeted  with  the 
testator  by  blood  and  not  by  marriege^  only 
within  the  meaDlne  of  Rev.  Stat.,  cbap.  74,  §  10 
fiTlvinff  Uoeal  descendants  the  share  of  arek- 
ti  ve  of  the  testator,  who  Is  a  devisee  if  he  dies  be- 
fore the  testator. 

(March  12, 1891.) 

REPORT  by  the  Supreme  Judicial  Coiirt  for 
Cumberland  County  for  the  opinion  of  the 
Law  Court  of  a  suit  brought  by  the  executor 
of  the  last  will  of  Sarah  H.  Jenks,  deceased, 
to  obtain  a  construction  of  such  will  aiid  in- 
structions as  to  the  disposition  of  funds  in  his 
hands.  The  will  gave,  inter  alia,  a  legacy  of 
$1,000  to  Marcia  G.  Lord,  and  the  residue  of 
the  estate  to  *'  John  Patten,  of  Bath,  his  heirs 
and  assigns,  to  his  and  their  own  use  forever." 
The  will  was  dated  November  28,  1885,  and 
testatrix  died  July  20,  1887. 

Marcia  0.  Lord  was  a  sister  of  Caleb  S. 
Jenks,  husband  of  the  testatrix.  She  died  be- 
fore testatrix,  leaving  as  her  only  heir  a 
daughter,  Annie  Louise  Lord,  one  of  the  de- 
fendants to  this  suit. 

John  Patten,  the  residuary  legatee,  after  the 
death  of  his  first  wife,  married  a  sister  of  tes- 
tatrix, who  also  died  March  80,  1862,  leaving 
no  issue.  Patten  diedjFebniary  24, 1887,  leav- 
ingjashis  only  heirs  John  O.  Patten  and  Clara 
Patten  Qoodwin,  children  of  a  son  by  his  first 
wife. 

Neither  Patten  nor  his  grandchildren  were 
blood  relatives  of  testatrix.  The  graodchildren 
were  made  parties  defendant. 

The  answer  stated  that  testatrix  was  for  over 
fifty  years  a  member  of  John  Patten's  family 

Nora.— T?J«  term  ^WeUAUm'*''  dellned. 

It  has  long  been  settled  that,  in  the  construction 
of  wiilfl,  the  word  "relation"  or  *'relative8"  includes 
those  who  are  entitled  as  next  of  kin  under  the 
Statute  of  Distributions.  Bouvler,  Law  Diet.  16th 
ed.  title  Relations,  and  the  case  there  cited. 

"A  ^f t  to  one^s  relations  does  not,  prima  facie, 
refer  to  husband,  wife,  or  marriage  ccDnectloDS, 
but  to  those  only  of  one's  blood."  Schouler,  Wills, 
6  597,  and  cases. 

A  grandson's  widow  is  not  entitled  under  a  de- 
vise to  grandchildren,  nor  does  a  gift  to  children 
extend  to  children  by  afSnity.  2  Jarman,  Wills,  6th 
ed.  IZl,  151,  and  Bigelow's  notes. 

These  rules  may  be  varied  by  the  context  of  a 
will  showing  different  intention.  It  has  been  held 
in  the  State  of  Maine  that  a  husband  could  be  re- 
garded as  an  heir  to  his  wife,  but  that  doctrine  was 
overruled  in  Lord  v.  Bourne,  83  Me.  888. 

The  more  common  use  of  thfi  term  expresses  kin- 
dred of  blood  or  aflSnity,  though  properly  only  the 
former  is  embraced.  Hence,  in  strict  technical, 
sense,  it  does  not  include  husband  and  wife,  but 
may  include  any  and  every  relation  that  exists  in 
social  life,  if  literally  taken;  but  it  has  long  been  set- 
tled that  a  bequest  to  "relations"  applies  to  those 
who,  by  virtue  of  the  Statute  of  Distributions, 
would  take  the  property  as  next  of  kin.  Esty  v 
Clark,  101  Mass.  38;  Handley  v.  Wrightson,  60  Md. 
208;  Anderson's  Law  Diet.  Utle  Relation. 
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and  never  made  any  compensation  for  the  serv- 
ices so  obtained;  that  testatrix  always  insisted 
on  the  mutual  use  between  herself  and  the 
members  of  John  Patteu's  family  of  the  ap- 
propriate address  of  blood  relationship;  that 
the  property  left  by  testatrix  was  received  by 
her  by  /fit t  from  John  Patten  or  his  son,  Gil- 
bert E.  R.  Patten,  father  of  John  O.  and  Clara 
Patten,  and  that  testatrix  fully  intended  that 
said  John  O.  and  Clara  should  succeed  their 
grandfather  John  in  the  title  to  her  residuary 
estate.  . 

Messrs.  Baker,  Baker  Jk  Cornish  for  de- 
fendants John  O.  Patten  and  .  Clara  Patten 
Goodwin. 

Messrs,  Nathan  CleaveSt  Henry  B. 
Cleaves  and  Stephen  C.  Perry,  for  the 
defendants,  next  of  Kin  and  heirs  at-law: 

It  is  the  general  rule  of  law  that  a  devise  or 
legacy  to  one  who  dies  before  the  testator  be- 
comes void. 

Ballard  v.  Ballard,  18  Pick.  48;  American 
Law  of  Administration,  p.  984,  ^485,  and  cases 
cited. 

The  only  exception  to  this  general  rule  of 
law  is  created  by  statute. 

Rev.  Stat.  chap.  74,  g  10. 

The  word  "relative"  in  that  Statute  applies 
to  persons  in  the  line  of  consanguinity,  and 
not  to  those  connected  by  marriage. 

2  Wms.  Exrs.  1004;  2  Jarman,  Wills,  666; 
American  Law  of  Administration,  936;  Ennis 
V.  Ptntz,  8  Bradf.  885.  See  also  Maitland  v. 
Adair,  b  Ves.  Jr.  281;  '^orseUy  v.  Johnson.,  8 
Atk.  761;  Moses  v.  Allen,  81  Me.  268;  EstaU  of 
Pfuelb,  48  Cal.  643;  Esty  v.  Clark,  101  Mass. 
86;  Prathery.  Frather,  58  Ind.  141;  GUater  v. 
Cleater,  39  Wis.  96;  Keniston  v.  Adams,  6  New 
En^.  Rep.  547.  80  Me.  294. 

The  insertion  in  the  bequest  to  John  Patten 
of  the  words  "his  heirs  and  assigns,  to  his  and 
their  use  forever,"  does  not  enlarge  the  riehts 
of  the  descendants  of  John  Patten.  These 
words  do  not  indicate  that  it  was  the  intention 
of  testatrix  that  they  should  take  by  substitu- 
tion, and  in  case  of  the  legatee's  death  before 
the  testatrix,  those  taking  by  representation 
are  not  entitled  to  what  the  person  they  repre- 
sent never  had. 

Kimball  v.  Story,  108  Mass.  884;  Dickinson  v. 
Purms,  8  Serg.  &  R.  71;  Bamefs  App.  104  Pa. 


842;  Maxwell  v.  FeathersUm,  88  Ind.  889; 
American  Law  of  Administration,  §  484,  p. 
936,  and  cases  there  cited. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity,  instituted  by  the  ex- 
ecutor of  the  last  will  and  testament  of  Sarah 
H.  Jenks,  asking  the  court  to  determine  the  con 
structiou  of  the  will,  and  whether  certain  legacies 
therein  mentioned  lapse,  or  go  to  the  lineal  de- 
scendants of  the  legatee8,the  le^tees  themselves 
having  died  before  the  testatrix.  Generally,  if 
a  legatee  dies  before  the  testator,  the  legacy 
lapses.  But  to  this  rule  there  is  an  exception 
in  favor  of  relatives.  "When  a  relative  of  the 
testator,  having  a  devise  of  real  or  personal  es- 
tate, dies  before  the  testator,  leaving  lineal  de- 
scendants, they  take  such  estate  as  would  have 
been  taken  by  such  deceased  relative  if  he  sur- 
vived."   Rev.  Stat.  chap.  74,  §  10. 

The  word  "relative,"  in  this  section  of  the 
Statute,  has  already  been  defined  by  the  court. 
It  means  one  connected  with  the  testator  by 
blood, — aNood  relation.  It  does  not  include 
within  its  meaning  one  connected  with  the  tes- 
tator by  marriage  only.  So  held  in  Keniston 
V.  Adams,  80  Me.  290,  6  New  Eng.  Rep.  647. 
And  such  is  generally  held  to  be  its  meaning, 
when  used  in  similar  statutes,  althoucrh  it  may 
sometimes  be  used  in  a  more  extenaed  sense. 
Esty  V.  Clark,  101  Mass.  86. 

Such  being  the  law,  the  conclusion  is  inevi- 
table that  the  bequests  to  John  Patten  and 
Marcia  G.  Lord,  mentioned  in  the  will  of  Sarah 
H.  Jenks,  are  void.  They  both  died  before 
the  testatrix.  And,  being  connections  of  hers 
by  marriage  only,  they  were  not  relatives 
within  the  meaning  of  the  law,  and  their  lega- 
cies lapsed;  and  the  residuum  of  the  estate, 
after  paying  all  other  legacies  and  the  expenses 
of  administration,  must  be  paid  to  the  heirs-at- 
law  of  the  testatrix.  Costs,  including  reasona- 
ble counsel  fees,  are  allowed  to  all  the  parties 
to  this  suit,  to  be  paid  by  the  executor  out  of 
the  assets  of  the  estate,  and  charged  in  his  ad- 
ministration account. 

Decree  accordingly. 

Peters,  Ch.  «/.,  and  Virgin.  Iiibbey* 
Haskell  and  Whitehoaset  JJ.,  concur. 


MISSISSIPPI  SUPREME  COURT. 


KANSAS  CITY,  MEMPHIS  &  BIRMING- 
HAM R.  CO.,  Appt., 

V. 

Sabie  RILEY. 


(....Miss.. 
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For  reftisin^  to  accept  the  remaining 
part  of  return  ticket  on  the  return  trip 
where  the  return  coupon  was  talcen  through 
mistake  by  the  conductor  on  the  first  trip,  and 
ejecting  the  passenger  for  refusal  to  furnish  any 

Note.— See  notes  to  McOowen  v.  Morgan's  L.  T. 
R.  &  8.  Co.  (La.)  5  L.  R.  A.  617;  McKay  v.  Ohio 
Itiver  R.  0>.  (W.  Va.)  9L.  R.  A.  188;  Peabody  v. 
Oretron  U.  &  Kav.  Co.  (Or.)  12  L.  R.  A.  828. 
18  L.  R.  A. 


other  ticket  or  fare,  the  carrier  may  be  compelled 
to  pay  damages. 

(June  1, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lee  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  ejection  of 
plaintiff  from  defendant's  train.    A  firmed. 

The  facts  are  stated  in  opinion. 

Messrs,  Wallace  Pratt  and  J.  W.  Bn* 
ckanan,  for  appellant: 

If  it  was  the  rule  of  the  Railroad  Company 
for  its  conductors  not  to  recognize  tickets  of 
this  character,  then,  unless  this  court  holds 
that  such  a  rule  was  unreasonable,  the  Rail- 
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road  Company  is  not  guilty  of  any  wrong  by 
the  action  of  the  second  conductor. 
McKay  v.  Ohio  River  It,  Co.  (W.  Va.)  9  L.  R. 

A.  132.  citing  Bose  v.  Wilmington  d:  W.  B,  Co. 
106  N.  C.  168;  Frederick  v.  Marquette,  H.  & 
O.  JR.  Co.  37  Mich.  342;  Towmend  v.  New 
York  Gent.  &  H  R  R.  Co.  56  N.  Y.  295;  Hufford 
V.  Grand  Rapids  cfc  /.  R.  Co.  53  Mich.  118; 
Chicago,  B.  dh  Q.  B.  Co.  v.  Oriffln,  68  111.  499; 
McClure  v.  Philadelphia,  W.  S  B.  B.  Co.  34 
Md.  532;  Shelton  v.  Ixike  Shore  &M.  8.  B.  Co. 
29  Ohio  St.  214;  D<nDns  v.  New  York  &  N.  H. 

B.  Co.  36  Conn.  287;  Petrie  v.  Pennsylvania 
B.  Co.^  N.  J.  L.  449;  Yorton  v.  Milwaukee, 
L.  8.  db  W.  B.  Co.  54  Wis.  234;  Bradshaw  v. 
8outh  Boston  B.  Co.  135  Mass.  407;  Hall  v. 
Memphis  4b  C,  B.  Co.  9  Fed.  Rep.  585. 

Messrs.  Blair  Jk  Striblin^  for  appellee. 

Cooper*  J.,  delivered  the  opinion  of  the 
court: 

On  or  about  the  3d  of  September,  1889,  the 
plaintiff  with  her  husband  purchased  from  the 
agent  of  appellant  at  Myitle  two  tickets  for 
transportation  over  appellant's  road  to  Blue 
Springs  and  return,  Myrtle  and  Blue  Springs 
being  stations  on  appellant's  road.  These 
tickets  were  handed  to  the  conductor  on  the 
train  running  from  Myrtle  to  Blue  Springs, 
and  by  accident  and  mistake  he  returned  to 
the  passenger  the  wrong  part  of  the  tickets, 
giving  to  them  that  portion  which  called  for 
transportation  from  Myrtle  to  Blue  Springs, 
which  he  should  have  kept,  and  retaining  that 
portion  calling  for  passage  from  Blue  Springs 
to  Myrtle,  which  he  should  have  returned  to 
the  passenger.  The  plaintiff  went  from  Blue 
Springs  to  Sherman,  another  station  on  appel- 
lant's road,  and  on  the  6th  of  September,  being 
desirous  of  returning  to  Myrtle,  she  purchased 
a  ticket  from  Sherman  to  Blue  Spring,  and 
for  the  journey  from  that  place  to  Myrtle 
tendered  that  portion  of  the  round-trip  ticket 
from  Myrtle  to  Blue  Springs  that  had  been  re- 
turned to  her  by  the  conductor  on  the  8d,  but 
this  ticket  the  conductor  refused  to  accept,  be- 
cause it  entitled  the  bearer  to  transportation 
from  Myrtle  to  Blue  Springs,  but  not  from 
Blue  Springs  to  Myrtle.  The  plaintiff  had  not 
before  noticed  the  mistake  that  had  been  made 
by  the  other  conductor,  but  then  explained  to 
the  conductor  of  the  train  upon  which  she  was 
traveling  how  it  had  occurred,  and  insisted  upon 
her  right  to  be. carried  on  the  ticket.  But  this 
he  declined,  and  informed  the  plaintiff  that 
she  must  either  pay  train  fare,  buy  a  ticket  at 
Blue  Springs  when  the  train  should  reach  that 
point,  or  leave  the  train  at  that  point.  The 
plaintiff  and  conductor  testified  to  about  the 
same  facts  as  to  what  transpired  until  the  train 
reached  Blue  Springs,  at  which  point  the  con- 
ductor stated  that  plaintiff  and  her  husband 
left  the  train  upon  his  refusal  to  carry  them  on 
the  tickets  they  then  had.  while  the  plaintiff 
testified  that  the  conductor  spoke  to  her  in  an 
angry  manner,  and  took  her  by  the  arm  to 
put  her  off  the  train.  At  all  events,  the  plain- 
tiff left  the  train  at  Blue  Springs  with  her  hus- 
band, and  there  remained  until  the  following 
day.  and  brings  this  suit  for  damages  against 
the  appellant.  The  jury  awarded  her  dam- 
ages in  the  sum  of  $300,  and  from  a  judgment 
for  that  sum  the  defendant  appeals. 
18L.R.A. 


The  decisions  are  in  direct  and  palpable  con- 
flict upon  the  liability  of  a  common  carrier  for 
failure  to  transport  a  passenger  under  the  cir- 
cumstances named.  In  New  York,  Michigan, 
Illinois,  Maryland,  Ohio,  Wisconsin,  Connec- 
ticut, New  Jersey,  Massachusetts  and  North 
Carolina,  it  seems  to  have  been  decided  that 
the  ticket  presented  by  the  passenger  is  the 
only  evidence  of  his  right  to  travel  upon  the 
train  which  can  be  recognized  by  the  con- 
ductor; and  that  if,  by  reason  of  the  negligeuce 
of  other  servants  of  the  carrier,  a  wrong  ticket 
has  been  given  to  the  passenger,  or  the  right 
ticket  has  oeen  given  to  him,  but  erroneously 
taken  from  him,  the  passenger's  right  of  ac- 
tion is  for  the  wrong  thus  committed;  and 
that  he  may  not  insist  upon  his  right  to  travel 
on  the  wrong  ticket,  or  without  it,  where  it 
has  been  taken  up,  and  recover  damages  for 
the  refusal  of  the  carrier  to  permit  him  to  do 
so;  and  that  the  carrier  may  lawfully  eject 
him  from  its  train,  using  no  more  force  than 
is  necessary  for  that  purpose.  The  authorities 
in  support  of  this  rule  are  found  in  the  brief 
of  counsel  for  appellant.  On  the  other  hand, 
it  is  held  in  Georgia  and  Indiana  that  tbe  pas- 
senger is  entitled  to  travel  according  to  his  real 
contract  with  the  carrier,  where  the  mistake  in 
giving  the  proper  ticket,  or  in  taking  up  a 
proper  one  held  by  the  passenger,  is  caused  by 
the  negligence  of  the  servants  of  the  carrier. 

In  a  more  recent  case  in  Michigan  than  those 
cited  by  appellant's  conx\ae\,—Hufford  v. 
Grand  Bapids  &  I.  B.  Co.  64  Mich.  681,— the 
plaintiff  had  applied  and  paid  for  a  ticket  from 
Manton  to  Traverse  City.  The  agent  gave 
him  a  ticket  previously  issued  for  a  ride  from 
Sturgis  to  Traverse  City.  There  was  evidence 
tendmg  to  show  that  the  ticket  had  been  can- 
celed by  conductor's  marks  for  a  ride  between 
Sturgis  and  Walton,  and  the  trial  court  in- 
structed the  jury  that  *'  if  they  believed  the 
ticket  was  punched,  indicating  to  the  conduct- 
or by  the  punch-mark  that  it  had  bc^en  used 
before  between  Grand  Rapids  and  Walton, 
that  would  be  evidence  of  an  infirmity  in  the 
ticket,  and  the  plaintiff  would  not  be  entitled 
to  insist  upon  that  ticket  being  received." 
This  instruction  was  held  to  be  erroneous,  the 
court  saying:  "When  the  plaintiff  told  the 
conductor  on  the  train  that  he  had  paid  his 
fare,  and  stated  the  amount  he  had  paid  to  the 
agent  who  gave  him  the  ticket  he  presented, 
and  told  him  it  was  good,  it  was  the  duty  of 
the  conductor  to  accept  the  statement  of  the 
plaintiff  until  he  found  out  it  was  not  true,  no 
matter  what  the  ticket  contained  in  words, 
figures  or  other  marks."  The  most  reniark- 
able  thing  about  this  decision  is  that  it  was 
made  in  tbe  same  case,  upon  the  same  facts, 
and  between  the  same  parties  as  that  reported 
in  53  Mich.  1 18,  in  which  in  an  opinion  de- 
livered by  Judge  Cooley,  it  was  held  that,  as 
between  the  conductor  and  the  passenger,  *'the 
ticket  must  be  conclusive  evidence  of  the  ex- 
tent of  the  passenger's  right  to  travel."  There 
is  a  class  of  cases  somewhat  analogous  to  the 
present  one,  in  which,  by  a  uniform  course  of 
decisions,  so  far  as  we  are  informed,  it  is  held 
that  the  conductor  must  accept  the  statements 
of  the  passenger.  We  refer  to  those  cases  in 
which  different  rates  are  charged  for  one  who 
has  procured  a  ticket  and  ope  who  pays  upon 
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tbe  train.  It  is  held  that  as  a  condition  pre- 
cedent to  the  exercise  of  this  right  to  charge 
higher  train  rates,  and  to  expel  one  refus- 
ing to  pay  them,  a  reasonable  opportunity 
should  be  given  by  the  carrier  to  the  passenger 
to  procure  the  ticket  required,  and  that  one  to 
whom  no  such  opportunity  has  been  afforded, 
and  who  for  refusing  to  pay  the  higher  rate  is 
expelled  from  the  train,  may  recover  damages 
therefor.  Hutchinson «  Cafr.  §  571,  and  au- 
thorities in  noteS;  Forsee  v.  Alabama  G.  8, 
B.  Co.  63  Miss.  66. 

Without  determining  more  upon  this  dis- 
puted question  than  is  necessary  for  the  de- 
cision of  tbe  case  before  us,  it  is  sufficient  to 
say  that  where,  as  here,  the  ticl&et  in  the  hands 
of  the  passeneer  supports  and  confirms  tbe 
truth  of  his  statement,  and  no  possible  injury 
can  result  to  tbe  carrier  by  the  conductor's  ac- 
cepting and  acting  thereon,  he  must  so  act,  or 
refuse  at  the  peril  of  inviting  an  action  for 
damages  against  his  principal  if  the  statement 


be  true.  We  do  not  decide  that  a  person  hold- 
ing a  ticket  from  Myrtle  to  Blue  Springs  has  a 
right  to  ride  from  Blue  Springs  to  Myrtle;  but 
no  real  injury  could  result  to  the  carrier  in 
recognizing  such  right,  for  the  distance  is  the 
same,  and  in  the  usual  course  of  business  as 
many  trains  pass  in  one  direction  as  the  other. 
What  we  do  decide  is  that  a  passenger  hold- 
ing and  attempting  to  use  such  ticket,  under 
tbe  circumstances  aisclosed  in  this  record,  and 
explaining  to  tbe  conductor  how  the  mistake 
occurred  by  which  the  ticket,  read  in  the  wrong 
direction,  makes  such  a  reasonable  and  prob- 
able showing  as  entitles  bim  to  be  dealt  with 
as  a  passenger,  and  therefore  that  any  regula- 
tion of  the  carrier  authorizing  the  conductor 
of  its  trains  to  disregard  such  statement  is  un- 
reasonable, and  need  not  be  submitted  to  by 
the  passenger. 

We  find  no  error  in  the  record  for  which  the 
judgment  should  be  reversed,  and  it  is  affirmed. 


INDIANA  SUPREME  COURT. 


Joseph  W.  ENGLISH,  AppL, 

V. 

George  S.  DICKEY. 

(....Ind ) 

1  •  The  twenty  dayv*  limit&tioii  of  the  time 
^'to  adjourn  or  oontinue  the  trial"  of  an  electiou 
oontest  under  Rev.  Stat.  1881,  S  4761,  hegltiB  when 
the  board  has  first  oonveaed  and  organized  to 
enter  upon  the  investigratlon,  although  the  trial 
does  not  befrin  at  that  time. 

8.  Intervening  Sundays  cannot  be  ex. 
eluded  from  the  twenty  days  limited  for  au 
election  contest  where  the  rule  for  computation 
of  time  is  fixed  by  a  statute  requiring  tbe  first  day 
to  be  excluded  and  the  last  included,  unless  it  is 
Sunday. 

8.  The  adjournment  of  an  election  con- 
test at  the  request  of  the  oontestor  to  a  day 
beyond  the  time  limited  by  statute  for  the  inves- 
ti^tion  absolutely  discontinues  the  proceedinff, 
and  even  the  consent  of  the  parties  cannot  keep 
it  alive  longer. 

4.  Discontinuance  and  dismissal  are  sy- 
nonymous terms. 

(April  28, 1891.) 


APPEA  L  b}r  contestant  from  a  judgment  of 
the  Circuit  Court  for  Decatur  County  in 
favor  of  contestee  in  a  proceeding  instituted  to 
contest  the  validity  of  contestee's  alleged  elec- 
tion to  the  office  of  sheriff  of  Decatur  County. 
Afflnmed. 
The  facts  are  stated  in  tbe  opinion. 
Mr.  J.  8.  Scobey  for  appellant. 
Mr.  S.  A.  Bonner  for  appellee. 

McBride,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  and  the  appellee  were  oppos- 
ing candiaates  for  the  ofi9ce  of  sheriff  of  Deca- 
tur County  at  the  general  election  in  Novem- 
ber, 1890.  The  board  of  canvassers  declared 
the  appellee  elected,  and  thereupon  tbe  appel- 
lant instituted  this  proceeding  to  contest  the 
election.  The  necessary  preliminary  steps 
having  been  taken,  the  auditor  of  the  county 
issued  and  caused  to  be  served  on  the  board  of 
county  commissioners  a  notice  convening  tbem 
in  special  session  on  the  4th  day  of  December, 
1890,  to  try  such  proceeding;  and  also  issued 
and  caused  the  service  on  the  contestee  of 
notice,  as  required  by  section  4760,  Rev.  Stat. 
1881. 

At  the  time  fixed  the  board  of  commissioners 


NOTS.— flection  contesUt^  trlai^  practice  in  Indiana, 
Tbe  law  vests  the  county  board  with  Jurisdiction 
over  election  contests,  and  their  decision  that  an  in- 
sulSdent  affidavit  is  good  wlU  be  bindlag  unless 
appealed  from.    Curry  v.  Miller,  42  Ind.  890. 

The  ballots  cast,  when  legally  preserved  and  prop- 
erly identifled,  are  the  primary  and  original  evi- 
dence by  which  the  result  is  to  be  determined. 
Reynolds  v.  State,  61  Ind.  90St. 

Where  a  witness  is  called  to  prove  that  he  cast  a 
ballot  for  contestor,  the  ticket  if  found  is  the  beet 
evidence  of  the  fact;  if  not  found,  then  he  may 
state  for  whom  he  did  vote.  Wheat  v.  Bagsdale,  27 
Ind.  192. 

OomputaUon  of  time^  Sunday  excluded. 
In  computing  thejtime  for  which  a  notice  is  to  be 
18  L.  R.  A. 


given,  the  last  day,  if  Sunday,  is  excluded.  Gktge  v. 
Davis  (lU.)  U  West.  Rep.  812. 

In  tbe  computation  of  time  upon  service  of  notice 
of  trial,  the  day  of  service  is  excluded,  and  the  first 
day  of  the  term  included.  State  v.  Weld,  ao  Minn. 
426;  Thrower  v.  Brandon,  80  Ala.  406. 

Sunday  is  to  be  excluded  in  computing  the  time 
for  a  motion  for  a  new  trial.  Gattell  v.  Dispatch 
Pub.  Ck>.  8  West.  Rep.  848, 88  Mo.  866. 

In  computing  the  time  fortheoommenoement  of 
a  proceeding  in  error,  the  first  day  is  to  be  excluded 
and  the  last  day  included.  Smith  County  Comrs.  v. 
Labore,  37  Kan.  480;  authorities  cited  in  Wright  v. 
Manns,  9  West.  Rep,  287,  111  Ind.  422. 

Oomputation  of  time.  See  Seward  v.  Hayden,  5  L. 
R.  A.  844,  160  Mass.  168;  Merritt  v.  Mora,  Ona  A 
Co.  (Pa.)  11  L.  R.  A.  724,  44  Fed.  Rep.  880. 
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convened,  the  parties,  contestor  and  contestee 
appeared  in  person  and  by  counsel  and  sucb 
steps  were  taken  from  time  to  time  as  carried 
the  cause  to  the  22d  day  of  December,  1890. 
which  time  was  set  for  the  commeDcement  of 
the  trial  proper.  On  the  32d  day  of  December, 
1890,  the  parties  appeared  and  the  contestor 
moved  for  a  postponement  of  the  cause  to 
Friday,  December  26,  1890,  which  motion  was 
sustained. 

The  record  entry  of  this  motion  and  of  the 
order  postponing  the  cause,  is  as  follows: 
**  Comes  now  Ihe  contestor  by  bis  attorney  and 
in  person,  and  asks  that  the  hearing  of  the  cause 
at  issue  be  postponed  until  Friday,  December 
26,  1890,  to  which  the  contestee  interposes  no 
objections,  and  which  was  accordingly  done.'' 

On  the  26th  day  of  December,  1890,  the  board 
again  convened,  the  parties  appeared,  and  the 
contestee  moved  the  court  to  discontinue  the 
cause,  for  the  reason  that  more  than  twenty 
days  had  elapsed  since  the  board  of  commis- 
sioners were  called  to  try  and  determine  the 
same.  The  board  sustained  the  motion.  The 
contestor  thereupon  appealed  to  the  circuit 
court.  In  the  circuit  court  the  motion  to  dis- 
continue was  renewed  and  sustained  by  the 
court.  The  cpurt  thereupon  rendered  Judg- 
ment confirming  the  contestee  in  his  office,  and 
against  the  contestor  for  costs. 

The  contestor  in  his  appeal  to  this  court  as- 
sails the  action  of  the  court  below  upon  two 
grounds:  (1)  that  the  court  erred  in  sustaining 
the  motion  to  discontinue;  (2)  that  the  court 
errred  in  rendering  judgment  against  the  ap- 
pellant for  costs. 

Whether  the  motion  to  discontinue  the  cause 
was  rightly  sustained  or  not  depends  upon  the 
construction  to  be  given  to  sections  4760  and 
4761,  Rev.  Stat.  1^1.  The  two  sections  in 
question  are  as  follows: 

''  4760.  When  such  statement  is  filed  with 
the  auditor,  he  shall  issue  a  notice  to  the  board 
of  county  commissioners  to  meet  at  the  court- 
house at  a  designated  time,  not  less  than  ten, 
nor  more  than  twenty,  days  thereafter,  to  try 
such  contested  election,  and  shall  issue  a  notice 
to  the  contestee  to  appear  at  the  time  and  place 
specified  in  the  notice  to  the  commissioners; 
which,  with  a  copy  of  such  statement,  shall  be 
delivered  to  the  sheriff  of  the  county,  who 
shall,  within  five  days  thereafter,  serve  the 
same  on  the  contestee,  by  delivering  to  him  a 
copy  of  such  notice  and  statement,  or  leaving 
a  copy  thereof  at  his  last  usual  place  of  res- 
idence. 

"  4761.  The  auditor,  at  the  request  of  either 
party,  shall  issue  subpoenas,  which  shall  be 
served  by  the  sheriff.  Such  board  of  commis- 
sioners shall  try  and  determine  such  contest, 
and  shall,  have  power  to  compel  the  attendance 
of  witnesses,  to  swear  and  examine  the  same, 
to  punish  contemptsas  other  courts,  to  adjourn 
or  continue  the  trial  from  time  to  time,  not  ex- 
ceeding twenty  days  altogether;  to  make  the 
necessary  orders  for  the  payment  of  costs,  and 
to  coerce  the  payment  of  the  same,  and  shall  be 
governed  in  such  trial  by  the  rules  of  law  ob- 
taining in  circuit  courts.  And  if  it  be  proven 
that  any  other  person  than  tJie  contestee  has  the 
highest  number  of  legal  votes,  such  lx>ard  shall 
declare  such  person  elected,  and  certify  the 
same  to  the  proper  officer." 
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The  controversy  between  the  parties  is  over 
the  twenty  days'  limitation  contained  in  section 
4761.  Appellant's  position  is  that  it  is  not  an 
absolute  limitation,  but  is  merely  directory,  and 
applies  solely  to  the  trial  proper,  after  the  cause 
has  been  submitted  and  the  parties  have  com- 
menced the  introduction  of  testimony;  while 
the  appellee  contends  that  it  is  mandatory,  is 
an  absolute  limitation  and  embraces  the  entire 
proceeding,  beginning  with  the  day  when  the 
board  is  convened  anu  organized  to  enter  upon 
the  investigation,  and  that  when  twenty  days 
have  elapsed  the  board  has  no  longer  jurisdic- 
tion to  proceed.  But  little  authority  has  been 
cited  bearing  upon  this  question,  and  we  are 
inclined  to  think  the  authorities  are  somewhat 
meager.  Indeed,  we  not  only  know  of  no  case 
wherein  the  precise  question  has  been  decided, 
but  no  authority  has  come  to  our  attention 
wherein  the  questions  decided  have  sufficient 
analogy  to  make  them  of  much  value  as  au- 
thority, except  as  they  serve  to  indicate  the  rule 
by  which  to  construe  tbe  statute.  The  policy 
of  the  law  seems  to  be  to  compel  prompt  action 
in  hearing  and  disposing  of  contested  elections. 

The  learned  author  of  McCrary  on  Elections 
places  much  emphasis  on  this.  He  says:  "  A 
statutory  provision,  requiring  notice  of  contest 
to  be  given  within  a  given  time  from  the  date 
of  the  official  count,  or  from  the  declaration  of 
the  result,  or  the  issuing  of  the  certificate  of 
election  or  the  like  is  peremptory;  and  tbe  time 
cannot  be  enlarged.  .  .  .  And  it  may  be  added 
that  there  is  the  stron^t  reason  for  enforcing 
this  rule  most  rigidly  m  cases  of  contested  elec- 
tions, because  promptness  in  commencing  and 
prosecuting  the  proceeding  is  of  the  utmost  im- 
portance; to  the  end  that  a  decision  may  be 
reached  before  tbe  term  has  wholly  or  in  great 
part  expired."    §  892. 

Again :  ' '  The  cou rts  should  require  the  par- 
ties to  speed  the  cause,  so  that  the  official  term 
which  is  in  dispute  may  not  expire,  either  in 
whole  or  in  large  part,  before  the  final  decision 
is  reached."    §390. 

Again :  '*  'There  is,  however,  a  very  strong 
reason  for  requiring  any  such  amendment  to 
be  made  instanter,  and  for  bringing  an  elec- 
tion case  to  a  prompt  and  speedy  trial  and 
determination,  and  it  is  this:  The  subject  mat- 
ter of  tbe  controversy  is  daily  growing  less  and 
of  less  importance  and  value.  The  office  is 
usually  for  a  short  term  of  one  or  perhaps 
several  years  only,  and  if  the  Maw's  delays 
are  to  be  allowed  in  those  as  in  other  cases,  the 
term  would  often  expire  before  a  decision 
could  be  reached."    S  407. 

Again:  "  As  we  have  already  seen,  there 
are  strong  reasons  for  requiring  the  parties  to 
an  election  contest  to  use  great  diligence  in 
preparing  for  an  early  trial.*     §  408. 

Of  similar  tenor  is  §  421. 

The  case  of  Bull  v.  Soutkioiek,  2  N.  M.  321, 
was  an  election  contest.  Tbe  Statute  limited 
the  time  within  which  answers  should  be  filed. 
Answers  were  filed  within  the  time  limited; 
but  afterward,  and  after  tbe  expiration  of  tbe 
time  limited,  the  contestee  asked  leave  to  file 
additional  answers.  The  court  said:  ''It  is 
also  my  opinion  that  the  very  object  of  the 
Statute  in  regard  to  the  pleading  and  practice 
in  contested  election  cases  is  to  afford,  and  at 
the  same  time  compel,  the  observance  of  a 
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speedy  mode  for  cooductiDg  and  lermiDating 
such  cases.  .  .  .  These  statutory  pt-ovisions  as 
to  the  time  of  filing  and  serving  the  notice  of 
contest,  answer  and  reply,  are  in  effect  Statutes 
of  Limitation,  taking  from  the  judge  all  dis- 
cretion as  to  extending  the  time.  In  my  opin- 
ion this  is  one  of  the  most  salutary  of  our 
statutory  laws.  Experience  has  demonstrated 
that  without  some  such  compulsory  mode  as 
to  the  time  of  making  up  issues  and  their  trial 
in  contested  election  cases,  subterfuges  and 
delays  might  and  would  be  successfully  resorted 
to,  so  that  a  final  determination  could  not  be 
reached  before  the  term  of  office  would  ex- 
pire." 

This  case  is  followed  and  its  interpretation 
of  the  statute  is  approved  in  Vigil  v.  Pradt 
(N.  M.)  20  Pac.  Rep.  795. 

These  authorities  may  aid  us  in  determining 
the  legislative  intent,  as  it  will  be  presumed 
the  law-making  power,  in  the  enactment  of  a 
given  statute,  had  in  view  settled  rules  of 
construction  and  intended*  that  it  should  be 
construed  in  the  light  and  line  of  the  settled 
and  uniform  policy  of  the  law,  as  relating  to 
the  subject  matter  of  the  Statute  in  question. 
Sutherland,  Stat.  Const.  §§  287-289,  838  et  seq. 

We  conclude,  therefore,  that  the  Legislature 
intended  by  the  limitation  to  compel  a  speedy 
determination  of  cases  of  this  character. 

It  is  a  part  of  the  common  experience  of 
those  connected  with  courts,  of  which  we  must 
take  notice,  that  the  delays  of  litigation  as  a 
rule  precede  the  trial  proper  of  causes,  and 
that  after  a  cause  is  submitted  and  the  hearing  of 
testimony  commenced  it  usually  proceeds  with- 
out interruption.  It  is  before  that  time  that 
the  party  desirous  of  delay  employs  his  arts. 
If,  therefore,  the  Legislature  intended  by  this 
provision  of  the  Statute  to  prevent  delay,  it  is 
improbable  that  they  would  enact  a  tinae  lim- 
itation applying  only  to  that  part  of  the  pro- 
cedure least  liable  to  abuse  by  delay.  If  it 
was  intended  that  the  limitation  should  appl^ 
to  only  a  portion  of  the  procedure,  we  think  it 
would  probably  have  been  applied  to  the  steps 
preceding  that  time.  In  our  opinion,  it  was 
the  intention  of  the  Legislature  that  the  entire 
time  given  to  the  consideration  of  a  contested 
election  case  by  the  board  of  county  com- 
missioners should  be  twenty  days  altogether. 
They  are  notified  by  the  auditor  to  meet  in 
special  session  for  that  purpose,  and  the  limita- 
tion is  intended  to  indicate  the  entire  length  of 
the  special  session  which  they  may  thus  hold. 
The  notice  issued  to  them  is  that  they  meet  at 
a  designated  time  **  to  try  such  contested  elec- 
tion." 

Convened  and  organized  in  obedience  to  such 
notice,  they  constitute  a  special  tribunal,  hav- 
ing no  authority  except  to  try  and  decide  that 
Particular  case;  and,  within  the  meaning  of  the 
tatute,  the  trial  commences  as  soon  as  they 
are  convened  and  organized  and  the  parties 
appear  before  them.  If  the  limitation  applies 
only  to  the  actual  hearing  of  testimony,  almost 
the  last  act  in  the  drama,  their  session  may  be 
protracted  indefinitely.  This  mav  be  done, 
not  necessarily  by  reason  of  any  in(fifference  or 
■desire  for  delay  on  the  part  of^  the  board;  but 
the  skill  and  ingenuity  of  counsel,  by  the  use 
of  dilatory  practices,  may  find  it  possible  to 
secure  such  delays  as  would  indefinitely  pro- 
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long  the  proceeding.  If  the  limitation  does 
not  apply  to  the  entire  proceeding,  there  is  no 
limit  fixed  by  the  Statute  for  the  length  of 
the  session  of  such  tribunal.  This  woula  be  of 
itself  so  unusual  and  exceptional  that,  unless 
forced  to  it,  we  could  not  adopt  such  a  con- 
struction of  the  Statute.  The  board  of  county 
commissioners,  convened  for  any  other  pur- 
pose, have  the  limit  of  their  sessions  clearly 
fixed.  Even  the  courts  of  record  of  the  State, 
courts  having  general  jurisdiction,  all  have  fixed 
terms;  and  the  circumstances  under  which  they 
may  continue  in  session  beyond  the  time  fixed 
are  clearly  specified. 

Section  284,  Elliott's  Supplement,  provides 
as  follows:  "That  if,  at  the  expiration  of 
the  time  fixed  by  law  for  the  continuance  of 
the  term  of  any  court,  the  trial  of  any  cause 
shall  be  progressing,  said  court  may  continue 
its  sitting  beyond  such  time  and  require  the 
attendance  of  the  jury  and  witnesses,  and 
transact  and  enforce  all  other  matters  which 
shall  be  necessary  for  the  determination  of 
such  cause;  and  in  such  case  the  term  of  said 
court  shall  not  be  deemed  to  have  ended  until 
the  cause  shall  have  been  fully  disposed  of  by 
the  court." 

While  not  deciding  the  question,  because  not 
necessary  to  a  decision  of  this  case,  it  is  possible 
that  if  the  trial  of  a  contested  election  case  was 
progressing  at  the  expiration  of  the  twenty 
days,  this  Statute  might  apply  and  operate  to 
extend  the  term  until  it  could  be  finally  dis- 
posed of.  Such  a  continuance,  however,  which 
may  be  called  a  continuance  or  extension  of 
the  term  by  necessity,  would  be  a  very  differ- 
ent thing  from  that  which  was  attempted  in 
this  case.  Here  a  special  tribunal,  created  and 
convened  for  a  special  purpose,  with  the  period 
of  its  duration  limited  to  twenty  days,  was 
convened  and  entered  upon  the  discharge  of 
its  duties  on  the  4th  day  of  December.  On  the 
22d  day  of  December,  two  days  before  its 
existence  must  terminate  by  operation  of  law, 
the  party  at  whose  instance  it  was  convened, 
who  invoked  its  creation  that  it  might  adju- 
dicate upon  his  rights,  asks  that  tne  cause 
may  be  continued  two  days  beyond  the  legal 
limit  of  the  existence  of  the  tribunal.  His 
request  is  granted  and  an  order  of  that  charac- 
ter is  made,  continuing  the  cause  to  the  26th 
day  of  December.  When  that  time  arrives, 
the  court  no  longer  exists.  It  had  ceased  to 
exist  two  days  before,  and  the  law  had  made 
no  provision  for  its  resuscitation.  It  was  no 
longer  in  the  power  of  the  parties,  even  bjr 
agreement,  to  give  it  life  and  again  clothe  it 
with  jurisdiction.  When  the  board  again  as- 
sumed to  meet  on^  the  26th  day  of  December, 
it  had  no  legal  existence  as  a  court  for  the 
hearing  of  that  cause;  and  no  motion  to  dis- 
continue the  cause  was  necessary.  There  was 
nothing  to  discontinue,  as  the  cause  died  with 
the  court.  What  the  effect  of  an  order  con- 
tinuing the  cause  to  a  day  beyond  the  term 
would  be  if  made  by  the  court,  over  the 
objection  of  the  contestor,  we  need  not  con- 
sider, as  no  such  question  is  before  us.  What 
we  do  decide,  however,  is  that  when  the  con- 
testor himself,  before  the  expiration  of  the 
term,  without  assigning  any  reason  therefor, 
voluntarily  asks  and  obtains  a  postponement 
which  carries  the  cause  two  days  beyond  the 
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Ume  when  the  term  would  end  by  operation  of 
law,  be  thereby  discontinues  his  contest. 

Appellant  insists,  however,  that  if  the  lim- 
itation of  twenty  days  is  to  apply  to  the  entire 
term,  in  the  computation  of  the  time  Sundays 
are  to  be  excluded.  He  cites  no  authority  in 
support  of  this  proposition,  and  we  know  of 
none.  The  rule  for  the  computation  of  time 
in  such  cases  is  fixed  by  section  1280,  Rev. 
Stat.  1881,  and  is  that  the  time  shall  be  com- 
puted by  excluding  the  first  day  aiid  including 
the  last,  and  if  the  last  day  be  Sunday  it  shall 
be  excluded.  This  of  course  inclucies  inter- 
vening Sundays. 


Appellant  also  ar^^ues  that  the  court  had  no 
power  to  order  a  discontinuance  of  the  cause, 
as  there  is  ao  such  thing  as  a  discontinuance 
known  to  our  practice.  Discontinuance  and 
dismissal  are  synonymous  terms.  Thurman 
V.  James,  48  Mo.  236. 

It  is,  however,  not  at  all  material  what  term 
was  used.     The  case  was  at  an  end. 

The  judgment  of  the  Circuit  Court  for  costs 
was  in  accordance  with  §  4765,  Rev.  Stat.  1881, 
and  was  right. 

Judgment  affirmed,  wWt>  costs. 
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Clayton  E.  SWEET,  Appt, 
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1.  A  check  taken  for  an  aiitecedent 
debt  te  conditional  payment  only  in  the  abeenoe 
of  an  agreement  to  the  contxary. 

2.  The  holder  of  a  check  is  under  obli- 
gation to  an  Indorser  thereon  to  present  it  for 
payment  not  later  than  the  next  day  after  its 
date. 

8.  Delay  in  presenting:  a  check  at  the 
dra^rer's  request*  whereby  i\&  collection  be- 
comes impossible  because  of  his  iDBolvency,  ope- 


rates as  payment  up  to  the  amount  of  the  check 
in  favor  of  an  indonser  who  has  transferred  it  to 
the  holder  on  account  of  an  antecedent  debt. 
4.  I«ack  of  money  of  the  drawer  in  a 
bank  to  meet  a  check*  where  he  would 
have  provided  for  it  or  paid  it  if  payment  had 
been  insisted  upon,  does  not  relieve  the  holder, 
who  has  taken  it  from  an  indorser  on  an  antece- 
dent debt,  from  his  obligation  to  present  it,  or 
prevent  his  failure  to  do  so  until  collection  be- 
comes impossible  from  operating  as  payment  to 
the  amount  of  the  check. 

(June  le.  1881.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Cteneral  Term  of  the  Superior  Court 


NOTS.— VFitTiin  what  time  check  sTiotUd  ht  presented. 

It  is  well  settled  that  presentment  of  a  check  or 
draft  on  a  bank  the  day  after  it  is  drawn  is  in  sea- 
son (Merchants  Bank  v.  Splcer,  6  Wend.  448),  and 
the  same  case  holds  checks  and  drafts  to  be  subject 
to  the  same  rule  (Mohawk  Bank  v.  Broderick,  13 
Wend.  133);  and  where  the  facts  are  not  disputed, 
the  use  of  due  diUgrence  is  a  question  of  law  for  the 
court.  Bryden  v.  Bryden,  11  John?.  187;  Kelty  v. 
Second  Nat.  Bank  of  Erie,  62  Barb.  328. 

Wnere  a  draft  sent  to  a  bank  for  collection  is 
presented  by  it  and  the  drawee^s  check  taken  in 
payment  thereof,  and  the  draft  surrendered,  it  is 
the  duty  of  the  bank  to  present  such  check  for 
payment  on  the  same  day,  if  it  can  be  so  presented 
by  the  exercise  of  reasonable  diligence;  and  if  the 
check  would  have  been  paid  if  presented  on  that 
day,  but  is  not  good  on  the  next,  through  the  fail- 
ure of  the  maker,  the  drawers  of  the  draft  are 
discharged,  and  the  bank  is  liable  to  its  depositors 
for  its  failure  to  collect  it.  Mead\ille  First  Nat. 
Bank  y.  Fourth  Nat.  Bank,  Itt  Hun,  332;  1  Wait, 
Law  and  Pr.  773;  and  see  Smith  v.  Miller,  43  N.  Y. 
171, 8  Am.  Rep.  090,  62  N.  Y.  646;  Burkhaiter  v.  Sec- 
ond Nat  Bank  of  Erie,  42  N.  Y.  638,  40  How.  Pr.  324. 

In  the  absence  of  agreement  or  special  control- 
ling circumstances,  it  is  the  right  of  the  drawer  of 
a  check  to  expect  its  presentment  for  payment  at 
latest  within  banking  hours  on  the  day  following 
the  day  of  its  delivery  to  the  payee,  provided  the 
bank  on  which  it  is  drawn  be  in  the  same  place 
where  the  payee  resides  or  does  business;  if  the 
bank  be  not  in  such  place,  then  the  check  must  be 
put  in  due  course  for  presentment,  either  by  being 
duly  maOed  to  the  drawee  or  by  being  deposited 
for  collection  with  a  bank,  according  to  the  ordi- 
nary custom  for  such  business  in  that  place.  Bod- 
dington  v.  Schlencker,  1  Nov.  &  M.  640,  4  Bam. 
A  Ad.  762:  O'Brien  v.  Smith,  66  U.  S.  1  Black,  99, 17 
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L.  ed.  64;  Taylor  v.  Sip,  30  N.  J.  L.  264;  Ritchie  v. 
Bradshaw,  5  Cal.  228;  Wear  v.  Lee,  2  West.  Rep.  460, 
87  Mo.  358;  Schoolfleld  v.  Moon,  9  Helsk.  171;  Syrsr 
cuse,  B.  &  N.  Y.  R.  Co.  v.  Collins,  W  N.  Y.  641;  Kelty 
V.  Second  Nat.  Bank  of  Erie,  52  Barb.  328:  Himmel- 
mann  v.  Hotaling,  40  Cal.  Ill;  Cawein  v.  Browinski, 
6  Bush,  457;  Strong  v.  Kink,  35  111.  9;  Bickford  v. 
First  Nat.  Bank  of  Chicago,  42  HI.  238;  Smith  v. 
Miller,  48  N.  Y.  171;  Smith  v.  Janes,  20  Wend.  192; 
Moule  V.  Brown,  4  Bing.  N.  C.  286;  Veazie  Bank  v. 
Winn,  40  Me.  62;  Cromwell  v.  Lovett,  1  Hall,  66; 
Simpson  v.  Pacific  Mut.  L.  Ins.  Co.  44  CaL  189. 

But  the  holder  does  not  obtain  extra  time  for 
presentment  by  depositing  the  check  in  his  bank 
for  collection.  If  the  payee  of  the  check  receive  it 
on  Monday  and  deposit  it  in  his  bank,  presentment 
must  still  be  made  in  the  same  place,  or  the  check 
forwarded  to  any  other  place  where  the  drawee's 
bank  is,  by  the  payee's  bank,  during  banking  hours 
on  Tuesday.  Alexander  v.  Burchfleld.  1  Car.  &  M. 
75,  7  Man.  &  G.  1061. 

What  is  an  ordinary  mode  of  presentment. 

When  the  defendant,  instead  of  sending  the  note 
to  an  agent  or  correspondent  at  the  drawee's  bank 
for  presentment,  sent  it  by  mail  directly  to  the 
bank  where  it  was  payable,  it  will  be  considered  an 
ordinary  method  of  transacting  such  business,  and 
the  defendant  is  bound  only  to  adopt  the  ordinary 
mode.  This  method  is  sanctioned  in  England,  in 
the  cases  of  Heywood  v.  Pickering,  L.  R.  9  Q.  B. 
428;  Prideaux  v.  Criddle,  L.  R.  4  Q.  a  461;  Bailey  v. 
Bodenham,  16  C.  B.  N.  S.  295;  Hare  v.  Hently,  10  C. 
B.  N.  S.  65;  and  in  this  country  in  Shipsey  v. 
Bowery  Nat.  Bank,  60  N.  Y.  485.  See  Indig  v.  Brook- 
lyn Nat.  City  Bank,  80  N.  Y.  100. 

A  check  or  draft  must  be  presented  within  a 
reasonable  time.    Werk  v.  Mad  River  Valley  Bank, 
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for  the  City  of  New  York  afBnniDff  a  judR- 
ment  of  the  Trial  Term  in  favor  of  plaiDtiff  in 
an  action  to  recover  the  amount  alleged  to  be 
due  on  account,  in  defense  of  which  defend- 
ant pleaded  the  delivery  of  (he  indorsed  check 
of  a  third  person.    Beierged. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  E.  Losey,  with  Mr.  John  W. 
Bartram,  for  appellant: 

The  plaintiff  was  guilty  of  laches  in  dealing 
with  the  Woodruff  dbeck.  When  he  accepted 
the  check  he  assumed  the  duty  of  causing 
proper  demand  of  payment  to  be  made,  and 
notice  of  non-payment  to  be  duly  given  to  the 
defendant  as  indorser. 

Even  as  against  the  maker  of  the  check,  it 
was  the  duty^of  the  payee  or  holder  to  cause 
demand  to  be  made  at  the  bank  on  the  day  of 
its  date  or  the  following  day. 

Cromwell  v.  Loveti,  1  Hall,  56;  Murray  y. 
JuOaK  0  Cow.  484;  Bmiih  v.  MiUefr.  48  N.  Y. 
171;  Burk/utlter  v.  Second  Nat.  Bank,  42  N. 
Y.  538. 

As  against  the  defendant  as  indorser,  the 
plaintiff  owed  a  still  stronger  duty  to  cause 
immediate  presentment  to  be  made  and  notice 
of  dishonor  given,  even  though  the  maker  of 
the  check  never  had  funds  m  the  bank  to 
meet  it. 

Mohawk  Bank  v.  Broderiek,  13  Wend.  184, 
10  Wend.  804;  LitUe  v.  Phenix  Bank,  2  Hill, 
426;  Murray  v.  Judah,  supra;  Darnall  v.  More- 
house, 45  N.  Y.  64;  Hatieck  v.  Cretft,  4  Duer, 
122;  Dan.  Neg.  Inst.  §  1590;  Morse,  Banks  & 


Banking,  p.  280;  Alexander  v.  Burchfield,  7 
Man.  &  Q.  1061. 

By  reason  of  the  plaintiff's  neglect  to  make 
due  demand  and  give  due  notice  of  the  dis- 
honor of  the  check  in  question,  he  discharged 
the  defendant  from  all  liability,  either  upon 
the  check  or  upon  the  indebtedness  for  which 
it  was  transferred  to  the  plaintiff. 

See  Smith  v.  MUler,  48  N.  Y.  171,  52  N.  Y, 
545;  Dan.  Neg.  Inst.  §  1687;  Commereial  Bank 
of  Albany  v.  Hughes,  17  Wend.  98. 

The  mere  insolvency  of  the  drawee  or  acceptor 
of  a  draft  is  no  excuse  for  neglecting  to  pre- 
sent it  for  payment. 

Jaekaon  v.  Richards,  2  Cai.  848;  MeadtiUe 
First  Nat,  Bank  v.  Fourth  Nat.  Bank,  24  Hun. 
241;  Clift  V.  Rodger,  25  Hun,  39;  P&mU  v. 
GromweU,  102  N.  Y.  477, 484;  Coppery,  Pottell, 
Anth.  N.  P.  68.  71,  74.  and  notes. 

Mr.  Charles  E.  Hashes  for  respondent. 

Andrews*  J.,  delivt;red  the  opinion  of  the 
court: 

The  indorsement  and  transfer  by  the  defend- 
ant to  the  plaintiff  of  the  check  of  Woodruff^ 
operated  as  provisional  payment  only  of  so 
much  of  the  antecedent  debt  owing  by  the  de- 
fendant to  the  plaintiff.  There  was  no  agree- 
ment that  it  should  be  taken  in  absolute  satis- 
faction of  the  debt,  and  in  the  absence  of  such 
an  agreement  the  int^^ndment  of  law  is  that  it 
was  conditional  payment  only.  Hill  v.  Beebe, 
18  N.  Y.  566;  Bradfm-d  v.  Fox,  88  N.  Y.  289. 

The  debt  remained  until  discharged  by  pay- 


8  Ohio  St.  aoi;  Veazle  Bank  v.  Winn,  40  He.  eO; 
Woodin  V.  Fnizee,  6  Jones  &  S.  190. 

What  is  a  reasonable  time  depends  upon  the  cir- 
cumstances of  each  particular  case.  Knott  v.  Yen- 
able,  42  Ala.  186;  Walsh  v.  Dart,  28  Wis.  884;  1  Wait, 
Law  &  Pr.  778. 

When  a  check  is  considered  stale  or  overdue, 

A  check  is  considered  stale  or  overdue,  so  as  to 
allow  of  equitable  defenses,  whenever  the  delay  in 
presentment  has  been  so  lon^r  that,  in  the  llcrbt  of 
the  surroundinff  circumstances,  it  is  suflBcient  to 
arouse  the  suspicions  of  a  reasonably  prudent  man 
and  put  him  upon  inquiry.  This  may  be  taken  as 
a  reliable  statement  of  the  present  law,  notwith- 
standimr  it  is  claimed  by  one  authority  (Thompson, 
Bills,  118)  that  a  check  is  **  never  overdue.^* 

It  is  impossible  to  state  the  precise  period  of  time 
at  which  a  check  is  said  to  be  *' overdue."  The 
conclusion  in  each  case  is  determined  by  due  con- 
sideration of  the  special  circumstances  surrounding 
the  parties.  Thus,  in  the  light  of  some  ciroum- 
Btanoes,  a  check  is  overdue  when  there  was  a  delay 
In  presentment  of  two  and  a  half  years  <Skil]man 
y.  Titus,  82  N,  J.  L.  96);  one  year  (Lancaster  Bank 
y.  Woodward,  18  Pa.  8W);  fourteen  months  (Cowing 
V.  Altman,  71  N.  Y.  486):  five  months  rFitct  Nat. 
Bank  of  Newton  v.  Needham,  29  Iowa,  24S);  five 
days.  Down  v.  Hailing,  4  Bam.  &  C.  880, 6  Dow.  & 
B.  445, 2  Car.  &  P.  11. 

On  the  contrary,  it  has  been  held  that  a  check  is 
not  overdue,  and  may  still  be  negotiated  free  from 
equitable  defenses,  where  there  has  been  a  delay  of 
one  month  (Lester  v.  Given,  8  Bush,  867);  ten  days 
(Ames  V.  Meriam,  96  Mass.  294);  eight  days  (London 
ft  County  Bkg.  Co.  v.  Groome,  L.  R.  8  Q.  B.  Div.  288;; 
Biz  days  (Rothschild  v.  Comey,  9  Bam.  ft  C.  388); 
four  days  (First  Nat.  Bank  of  Rochester  v.  Harris^ 
106  Mass.  514);  one  day.  Himmeimann  v.  Hotallng 
40  CaL  111.  See  Tiedemon,  Com.  Paper,  §  446.  ' 
18  L.  R.  A. 


Reasonable  time  on  cheeks. 

The  rule  of  what  is  a  reasonable  time  in  pre- 
senting checks  for  payment  is  regulated  largely  by 
the  rules  that  obtain  in  cases  of  bills  and  notes. 
Thus,  it  has  been  held  that  presentment  is  timely 
if  made  on  the  second  day  after  its  date  (Prideaux 
V.  Criddle,  L.  R.  4  Q.  B.  465);  or  on  the  fourth  day, 
when  It  was  received  at  a  distance  in  the  country, 
too  late  to  reacb  the  bank  on  that  day,  and  subse- 
quent delay  was  occasioned  by  the  holder^s  inabil- 
ity to  leave  his  business  in'order  to  make  a  deposit 
in  the  local  bank  (Freiberg  v.  Cody,  55  Mich.  108); 
so  a  delay  of  four  days  in  remitting  and  retuminir 
a  check,  according  to  the  original  understanding 
of  the  parties,  was  excusable  (Woodruff  v.  Plant, 
41  Conn.  844);  or  a  delay  of  five  days  (Werk  v.  Mad 
River  Valley  Bank,  8  Ohio  St.  801);  or.  in  case  of  a 
check  payable  at  the  drawee*8  bank,  situate  in  an- 
other State,  a  delay  of  six  days  (Bridgeport  Bank 
V.  Dyer,  19  Conn.  136;  Taylor  v.  Wilson,  11  Met.  44); 
or  even  a  delay  of  forty  days,  under  peculiar  cir- 
cumstances of  distance,  bad  weather,  roads,  etc. 
Brown  v.  Olmsted,  50  Cal.  162. 

In  general,  the  time  required  to  send  a  check  to 
a  distant  place  for  payment  must  be  reasonable 
(Stephens  v.  McNeill,  26  Barb.  651);  and  it  is  some- 
times held  that,  as  against  the  drawer  of  a  check, 
any  time  for  presentment  is  reasonable  if  the 
drawer  is  not  injured  by  the  delay.  Eltlng  v. 
Brinkerfaoff,  2  Hall,  460;  Purcell  v.  Allemong,  28 
Gratt.  789;  Planter's  Bank  v.  Merritt,  7  Heisk.  177; 
Smith  v.  Jones,  2  Bush,  106;  Howes  v.  Austin,  85 
ni.896. 

So  if  the  bank  on  which  a  check  is  drawn  sus- 
pends payment  the  next  day  before  the  close  of 
banking  houre,  it  would  be  a  suiflcient  excuse  for 
not  presenting  the  check,  although  the  holder  re- 
sides in  the  vicinity.  Syracuse,  B.  &  N.  Y.  R.  Co.  v. 
Collins,  8  Lans.  29.  See  Randolph,  (^m.  Paper, 
1 1104. 
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ment  of  the  check  or  by  such  dealing  with  the 
check  by  the  plaintiff  as  would,  in  judgment  of 
law,  convert  what  was  originally  a  provisional 
payment  into  an  absolute  one.  The  check  was 
dated  August  22, 1887,  and  was  drawn  on  the 
Ausbury  Park  National  Bank,  and  was,  on  the 
same  day,  indorsed  and  delivered  by  the  de- 
fendant to  the  plaintiff  at  the  place  where  the 
bank  was  located.  The  plaintiff,  on  accepting 
the  check,  assumed  as  between  himself  and  the 
defendant  an  obligation  to  present  the  same  to 
the  bank  for  payment  within  the  time  pre- 
scribed by  the  law-merchant,  that  is  to  say,  not 
later  than  the  next  day  after  its  date,  and  if  re- 
fused to  protest  the  same  and  eive  notice  of 
non-payment.  Smith  v.  Janes,  20  Wend.  192. 
It  was  not  presented  until  the  Slst  of  August, 
nine  days  after  it  was  received  by  the  plaintiff. 
The  defendant  was,  by  such  delay,  discharged 
from  liability  as  indorser  of  the  check,  irrespec- 
tive of  any  question  of  loss  or  injury.  Pre- 
sentment m  due  time,  as  fixed  by  the  law- 
merchant,  was  a  condition,  upon  performance 
of  which  the  liability  of  the  defendant  as  in- 
dorser depended,  and  this  delay  was  not  excused 
although  the  drawer  of  the  check  had  no  funds, 
or  was  insolvent,  or  because  presentment  would 
have  been  unavailing  as  a  means  of  procuring 
payment.  Mohawk  Bank  v.  Broderiek,  10 
"Wend.  304;  Qongh  v.  Stoats,  18  Wend.  549. 

A  different  rule  obtains  as  between  the  hold- 
er and  drawer  of  a  check.  As  between  them, 
presentment  may  be  made  at  any  time,  and  de- 
lay in  presentment  does  not  discharge  the  lia- 
bility of  the  drawer,  unless  loss  to  him  has  re- 
sulted.    LitiU  V.  Phenix  Bank,  2  Hill,  425. 

The  action  here  is  not  upon  the  indorsement 
of  the  defendant,  but  upon  the  original  indebt- 
edness. If  the  discharge  of  the  defendant's 
liability  as  indorser  discharges  also  his  liability 
as  debtor  for  the  original  debt,  the  judgment 
must  on  tbat  ground  be  reversed.  In  Samil- 
tan  V.  Cunningham,  2  Brock.  850,  Chief  Jria- 
tice  Marshall  considered  the  effect  of  the  neg- 
lect of  the  holder  of  a  bill  to  give  due  notice 
of  dishonor,  whereby  prior  parties  thereto  were 
discharged,  upon  the  liability  of  a  debtor  for 
the  debt  for  which  the  bill  was  drawn.  After 
showing  that  the  authorities  in  which  the  debt- 
or had  been  held  discharged  proceeded  upon 
the  theory  that  be  had  sustained  an  actual  loss, 
he  reached  the  conclusion  that  the  true  princi- 
ple is  "that  if  a  bill  be  received  as  provisional 
payment,  the  omission  to  give  due  notice  of  its 
dishonor  deprives  the  creditQr  of  his  action  on 
that  bill,  but  does  not  compel  him  to  take  it  in 
absolute  payment,  or  deprive  him  of  his  action 
on  the  origmal  debt  further  than  damage  has 
been  sustained  actually  or  in  legal  supposition 
bv  the  debtor."  See  also  Gallagher  v.  Ihberts,  2 
Wash.  C.  C.  191;  Flieg  v.  Sleet,  48  Ohio  St.  53. 

I  am  not  sure  that  this  doctrine  is  reconcila- 
ble with  expressions  in  the  opinion  of  this  court 
in  Smith  v.  Miller,  43  N.  Y.  171,  52  N.  Y.  545. 
That  was  an  action  to  recover  a  debt  for  which 
the  defendant  bad  drawn  his  draft  on  J.  K. 
Place  &  Co.,  and  forwarded  it  to  the  plaintiff, 
the  creditor.  It  was  presented  on  the  same 
day  it  was  received  to  the  drawees,  and  the 
plaintiffs  received  therefor  the  drawees'  check 
on  a  bank  and  surrendeied  the  draft.  The 
check  was  not  presented  lo  the  bank  until  the 
next  day,  when  payment  was  refused,  the 
13  L.  R.  A. 


drawer,  meanwhile,  having  failed .  TUe  check 
would  have  been  paid  if  it  had  been  presented 
on  the  day  it  was  given,  which  might  have 
been  done.  The  plaintiffs  did  not  demand  a 
return  of  the  draft,  and  it  was  not  protested, 
nor  was  any  notice  of  non-payment  given  to  the 
drawees.  The  court  rendered  judgment  for 
the  defendant  on  two  grounds:  firsts  that  in  the 
absence  of  proof  of  demand  and  refusal  and 
notice  to  the  drawees,  according  to  the  usual 
course,  there  could  be  no  recovery  upon  the 
draft  or  upon  the  indebtedness  upon  which  it 
was  given;  and,  second,  on  the  ground  of  neg- 
ligence in  failing  to  present  the  check  on  the 
day  on  which  it  was  given  The  last  ground 
stated  was,  upon  the  facts,  a  satisfactory  basis 
for  the  judgment,  and  the  same  principle  was 
applied  upon  similar  facts  in  Meadville  First 
Nat.  Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  320. 

In  the  view  we  take  of  the  present  case,  it  is 
unnecessary  to  inquire  whether  the  cases  cited 
from  this  and  other  courts  are  in  conflict,  or, 
if  so,  which  class  of  cases  stands  upon  the  bet- 
ter reason.  The  court,  in  this  case,  directed  a 
verdict  for  the  plaintiff,  and  in  this,  we  think, 
there  was  error.  It  cannot  be  doubted  that  if 
there  was  evidence  tending  to  show  that  the 
delay  in  presenting  the  check  to  the  Asbury 
Park  Bank  prevented  its  collection,  or  from 
which  the  jury  might  find  that  the  whole  or 
any  part  of  the  debt  owing  by  the  drawer  of 
the  check  to  the  defendant,  for  which  the  check 
was  given,  was  lost  by  reason  of  the  delay  in 
the  presentment  or  by  dealings  between  the 
plaintiff  and  the  drawer,  in  respect  to  the 
check,  without  the  assent  of  the  defendant,  the 
case  should  have  been  submitted  to  the  jury. 
To  the  extent  of  the  injury  the  law  would  treat 
the  omission  to  make  due  presentment  as  tanta- 
mount to  payment. 

The  facts  most  favorable  to  the  defendant 
need  to  be  stated.  Woodruff,  the  maker  of  the 
check,  was,  when  the  check  was  given,  con- 
ducting a  hotel  at  Asbury  Park,  and  the  par- 
ties to  the  action  were  guests  at  his  house.  The 
defendant  was  indebted  to  the  plaintiff  for 
dentistry  work,  and  the  former,  who  resided 
in  New  York,  had  loaned  money  to  Woodruff 
for  which  the  check  was  given,  and  on  the 
same  day  the  defendant  received  the  check  he 
delivered  it  to  the  plaintiff  on  his  debt.  Wood- 
ruff had  an  account  with  the  Asbury  Park 
National  Bank.  On  the  day  of  the  date  of  the 
check  the  bank  charged  to  his  account  a  de- 
mand note  held  by  the  bank  against  him  for 
$500,  but,  so  far  as  appears,  without  any  no- 
tice to  Woodruff,  and  this  rendered  his  bank 
account  overdrawn.  Woodruff  was  in  em- 
barrassed circumstances,  but  was  in  the  daily 
receipt  of  about  $600  from  his  business.  He 
used  part  of  the  receipts  for  current  expenses, 
without  depositing  them,  and  between  the  22d 
and  31st  of  August  he  deposited  about  $900  in 
the  bank  to  the  credit  of  his  account,  and  the 
inference  is  that  it  was  applied  in  part  to  pay 
the  $500  note  and  in  part  to  pay  current  checks 
drawn  by  Woodruff. 

On  the  22d  of  August,  the  dny  on  which 
Woodruff's  check  to  the  defendant  is  dated, 
and  after  it  had  been  indorsed  to  the  plaintiff 
by  the  defendant.  Woodruff,  who  had  been  in- 
formed of  the  transfer,  requested  the  plaintiff 
to  accommodate  him  by  holding  the  check  a 
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few  days,  stating  as  a  reason  that  he  was 
pressed  in  the  payment  of  his  accounts,  to 
which  request  the  plaintiff  assented.  He  asked 
the  plaintiff  to  let  him  know  when  he  wished 
to  use  the  check,  as  he  would  then  proffer  it. 
Woodruff  testified  that  he  had  money  in  his 
office  sufficient  to  pay  the  check,  and  would 
have  paid  it  at  any  moment  had  payment  been 
insisted  upon;  that  he  was  in  the  receipt  of 
about  $600  a  day,  and  that  he  redeemed  a  num- 
ber of  other  checks  which  went  to  protest  at 
this  time;  that  two  or  three  days  after  the  con- 
versation of  the  22d  of  August,  he  spoke  to 
the  plaintiff  again,  and  the  plaintiff  informed 
him  that  he  had  sent  the  check  west.  Wood- 
ruff said  to  him  that  he  regretted  it  very  much, 
as  he  wished  to  make  provision  for  the  check. 

The  cashier  of  the  bank  testified  that  there 
were  no  funds  to  meet  the  check,  and  that  it 
would  not  have  been  paid  if  it  had  been  pre- 
sented any  time  after  the  22d  of  August. 

On  August  81,  Woodruff,  who  was  behind 
in  his  rent,  was  dispossessed  from  the  hotel 
premises  and  his  business  was  closed,  and  he 
then  was  and  now  is  insolvent.  It  may  be  con- 
ceded that  the  only  obligation  upon  the  plaintiff 
as  between  him  and  the  defendant^  was  to  pre- 
sent the  check  at  the  bank  for  payment  within 
the  time  prescribed  by  law,  and  if  payment  was 
refused  to  have  the  same  protested  and  notice 
of  non-pavment  to  the  defendant.  If  he  had  per- 
formed this  duty  the  defendant  would  have 
been  apprised  of  the  default,  and  he  would 
have  had  an  opportunity  to  take  such  measures 
as  he  could  to  secure  payment  from  Woodruff. 


One  of  the  objects  of  requiring  prompt  notice 
to  be  ^iven  to  indorsers  and  other  parties  sec- 
ondarily liable  on  commercial  paper  in  case  of 
default,  is  that  they  may  have  an  opportunity 
to  secure  themselves.  Checks  are  supposed  to- 
be  drawn  against  funds  of  the  drawer,  and 
prima  facie  where  it  is  shown  that  the  drawer's 
account  was  not  good  the  inference  of  injury 
from  non-presentment  would  be  rebutted. 

But  where,  as  in  this  case,  it  is  shown  that 
the  maker  of  the  check  was  solicitous  that  it 
should  be  paid,  that  he  had  the  means  of  pay- 
ment at  command,  and  would  have  provided 
for  or  paid  the  check  if  payment  had  been  in- 
sisted upon,  that  the  holder  was  apprised  of 
the  facts,  and  for  the  accommodation  of  the 
maker  refrained  from  presenting  the  check, 
and  presentation  was  delayed  until  open  insol- 
vency of  the  maker  occurred,  and  he  became, 
by  the  change  of  circumstances,  unable  to  pro- 
vide for  the  check,  it  cannot  be  said,  we  think, 
that  there  was  no  legal  evidence  of  injury  to 
be  submitted  to  the  jury. 

The  plaintiff,  instead  of  taking  the  usual 
course,  undertook  to  deal  with  the  maker  of 
the  check,  in  disregard  of  his  primary  obliga- 
tion to  the  defendant.  It  was  for  the  jury"  to 
pass  apon  the  circumstances,  and  to  find  wheth- 
er the  conduct  of  the  plaintiff  imposed  a  pecu- 
niary injury  upon  the  defendant.  To  the  ex- 
tent of  such  injury  the  law  adjudges  that  the 
debt  of  the  plaintiff  has  been  paid. 

The  judgment  belmo  should  ht  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 
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Anson  HEATH,  Respt., 

Jefferson  8.  HEWITT,  Appt. 

(....N.Y ) 

A  eonveyaAoe  to  the  ''heirs**  of  the  gran- 
tor's soii»  who  has  children  then  living,  reserv- 
ing to  him  a  life  estate  after  life  estates  in  the 
grantor  and  another,  is  a  present  grant  of  the 
fee  to  the  children. 

(June  2. 1801.) 


APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
Department,  reversing  a  judgment  in  favor  of 
defendant  entered  in  the  Cayuga  County  clerk's 
ofiice  upon  the  report  of  a  referee  in  an  action 
brought  to  recover  real  estate.    Afflnned. 

Statement  by  Parker,  </.; 

Appeal  from  an  order  of  the  General  Term, 
of  the  Supreme  Court,  Fifth  Department,  re- 
versing a  judgment  entered  upon  the  report  of 
a  referee  dismissing  plaintiffs'  complaint.  This 
action  was  brought  to  recover  one  equal  undi- 


NOTB.— TF/io  art  "/MJirs." 

The  primary  meaning  In  the  law  of  the  word 
"heirs"  is  the  persons  related  to  one  by  blood,  who 
would  take  his  real  estate  if  he  died  intestate,  and 
the  word  embraces  no  one  not  thus  related.  It  is 
not  strictly  proper  to  designate  persons  who  suc- 
ceed to  the  personal  estate  of  an  intestate.  The 
proper  primary  signification  of  the  words  '*nezt  of 
kin"  is  those  related  by  blood,  who  take  persooal 
estate  of  one  who  dies  intestate,  and  they  bear  the 
same  relation  to  personal  estate  as  the  word  ''heirs" 
do«  to  real  estate.  The  word  "heirs"  and  "next  of 
kin"  would  not  ordinarily  be  used  by  any  testator 
to  designate  persons  who  were  not  related  to  him 
by  blood.    Tillman  v.  Davis,  95  N.  Y.  17. 

The  word  "heirs"  at  common  law  is  required  to 
be  used  in  limiting  a  fee  simple,  where  the  estate  is 
acquired  by  conveyance  Inter  viuos.  And  no  equiv- 
alent words,  which  indicate  the  intention  of  the 
grantor  to  convey  an  absolute  right  to  the  proper- 
ty, will  BuflGloe.  If  the  conveyance  be  not  made  to 
one  and  his  heirs,  the  grantee  will  take  only  an  es- 
tate for  his  life,  notwithstanding  the  estate  is  lim- 
18  L.  R.  A. 


I  Ited  by  such  phrases  as,  "to  A  forever,"  or,  "to  A 
'  and  his  successors,"  or  to  his  children  or  issue  or 
assierns,  and  the  like.  An  express  direction  that  the 
grantee  is  to  have  a  fee-simple  estate  will  not  sup- 
ply the  place  of  the  word  "heirs."— Co.  Lit.  8  b;  Z 
Prest.  Est.  8,  8;  4  Kent,  Ck>m.  6,  vwAjti  1  Spenoe,  Bq. 
Jur.  139;  Sedgwick  v.  Laflin,  10  AUen,  480;  King  v. 
Bams,  18  Pick.  24;  Adams  v.  Ross.  80  N.  J.  L.  511; 
Clearwater  v.  Rose,  1  Blackf .  187;  Foster  v.  Joioe,  8 
Wash.  C.  C.  498;  1  Washb.  Real  Prop.  88. 

But  if  the  estate  be  acquired  by  devise  or  by 
legislative  grant  the  technical  word  "heirs"  is  not 
necessary.  The  intention  to  create  a  fee-simple  es- 
tate may  in  such  cases  be  manifested  by  any  other 
words  or  forms  of  expression.  Rutherford  v. 
Greene,  15  U.  S.  2  Wheat  199,  4  L.  ed.  218:  Bridgewa- 
ter  V,  Bolton,  6  Mod.  109;  Newkerk  v.  Newkerk,  2 
Cai.  846;  Jackson  v.  Housel,  17  Johns.  881;  Godfrey 
V.  Humphrey,  18  Pick.  587;  Baker  v.  Bridge,  12  Pick. 
27;  2  Bl.  Com.  108;  1  Washb.  Real  Prop.  86. 

On  the  other  hand,  if  the  word  "heirs"  appears 
from  the  context  of  the  will  to  have  been  used  by 
the  testator  as  a  word  of  purchase,  it  will  be  give 
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vided  eleventh  part  of  certain  lands  described 
in  the  complaint.  The  plaintiff  asserted  title 
by  virtue  of  the  following  instrument: 

'*This  indenture,  made  this  twenty-eighth 
day  of  April,  one  thousand  eight  hundred  and 
forty- six,  between  Benjamin  Heath,  of  Locke, 
Cayuga  County,  N.  Y.,  of  the  first  part,  and 
the  heirs  of  Warren  Heath,  of  the  same  place, 
to  be  equally  divided  among  them,  of  the  sec- 
ond part,  witnesseth,  that  the  said  party  of  the 
first  part,  for  aud  in  consideration  of  two  hun- 
dred and  fifty  dollars,  does. grant,  bargain,  sell, 
confirm,  unto  the  said  party  of  the  second 
part,  and  to  their  heirs  and  assigns  forever,  all 
that  certain  piece  or  parcel  of  land  situate  on 
lot  No.  thirty-three,  in  the  Township  of  Locke, 
bounded  as  follows.  On  the  north  and  west 
by  lands  owned  by  the  heirs  of  Salmon  Heath, 
deceased,  on  the  south  and  southwest  by  the 
center  of  the  highway,  and  on  the  east  by 
lands  owned  by  the  said  Benjamin  Heath,  con- 
taining about  thirteen  acres  of  land,  being  the 
same  premises  deeded  to  the  said  party  of  the 
first  part  by  Harvey  Heath  and  wife,  as  by 
reference  to  said  deed  (book  77,  p.  619)  will 
more  fully  appear,  excepting  and  reserving  to 
myself  the  whole  use  and  aosolute  control  of 
the  said  premises  during  my  natural  life;  and 
in  case,m^  wife,  Naamah,  should  outlive  me, 
to  her  during  her  natural  life,  and  after  her  de- 
cease to  my  son,  Warren,  during  his  natural 
life.  And  further,  this  conveyance  is  made 
subject  to  a  certain  judgment  rendered  in  favor 
of  Jonas  Rude,  of  two  hundred  and  fifty  dol- 
lars, the  amount  of  which  judgment  the  said 
Warren  hereby  agrees  to  pay.  together  with  all 
and  singular  the  hereditaments  and  appurte- 
nances thereunto  belonging  or  in  any  wise  ap- 
pertaining, excepting  the  reserves  above  men- 


tioned, to  have  and  to  hold  the  said  premises 
above  described  to  the  said  party  of  the  second 
part,  their  heirs  and  assigns  forever;  and  the 
said  party  of  the  first  part  for  his  heirs  does 
covenant,  ^raut,  promise,  and  agree  to  and 
with  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  the*^  above-bargained  premises 
against  all  and  every  person  or  persons  what- 
soever lawfully  and  equitably  claiming  or  to 
claim  the  whole  or  any  part  thereof  forever  to 
warrant  and  defend.  In  witness  whereof,  the 
said  party  of  the  first  part  has  hereunto  set  his 
hand  and  seal,  the  day  and  year  first  above 
written.  Nota  Bene,  id  space  from  top,  the 
words  '  the  heirs,'  interlined  before  signing; 
also,  5th  space  from  bottom  the  words,  '  ex- 
cepting the  reserves  above  mentioned.' 
his 
'•Benjamin  x  Heath,  [l.  s.]" 
mark. 
Warren  Heath  was  a  son  of  Benjamin 
Heath,  the  grantor,  and  at  the  date  of  the  in- 
strument had  eight  children,  among  whom  waa 
the  plaintiff.  Thereafter  three  children  were 
born  to  him,  and  at  the  time  of  the  commence- 
ment of  this  action  all  of  his  children  were 
living.  After  the  death  of  Benjamin  Heath 
and  his  widow.  Warren  Heath  entered  into 
possession  of  the  land  described  in  the  deed, 
and  so  continued  until  January  22, 186B,  under 
claim  of  title  as  life  tenant  under  the  instru- 
ment granted.  On  the  day  last  named  Warren 
Heath  and  his  wife,  for  a  valuable  considera- 
tion, quitclaimed  all  their  right,  title  and  in- 
terest in  and  to  such  premises  to  Harvey 
Heath.  March  1, 1871.  Harvey  Heath  and  wife, 
by  a  warranty  deed,  conveyed  said  lands  to 
Jefferson  S.  Hewitt,  the  defendant  in  this  ac- 
tion, who  subsequently  went  into  possession 


that  oonetruction.  and  the  devisee  will  take  only  a 
life  estate,  while  his  heirs  will  take  a  oontinflrent  re- 
mainder, notwithstanding  that  ordlDarlly  the  rule 
in  SheUey^s  Case  would  make  it  a  fee-simple  estate 
in  the  first  devisee.  Urich^s  App.  86  Pi^.  886. 27  Am. 
Rep.  707;  Ttedeman.  Real  Prop.  §  37. 

Where  a  oonveyarce  was  made  to  one.  as  trustee 
for  his  wife  and  her  ''present  heirs,"  the  words 
'present  heirs"  were  words  of  description  as  to  who 
were  to  take  under  the  conveyance,  and  were 
equivalent  to  saying  the  children  she  had  then;  and 
the  wife  and  such  children  took  as  tenants  in  com- 
mon.   Ohess-Carley  Co.  v.  Purtell,  74  Ga.  467. 

In  the  civil  law  the  word  *'heir"  denotes  a  uni- 
versal successor  in  the  event  of  death,  he  who  ac- 
tively or  passively  succeeds  to  the  entire  property 
or  estate,  rights  and  obligations  of  a  decedent  and 
occupies  his  place.    Black,  Law  Diet,  title  Htir^  666. 

The  term  *'heir"  has  several  signifloacions.  Some- 
times it  refers  to  one  who  has  formally  accepted  a 
succession  and  taken  possession  thereof;  sometimes 
to  one  who  is  called  to  succeed  but  still  retains  the 
faculty  of  accepting  or  renouncing,  and  it  is  fre- 
quently used  as  applied  to  one  who  has  formally 
renounced.  Mumford  v.  Bowman,  26  La.  Ann. 
417. 

In  Brown  v.  Lyon,  6  N.  Y.  419,  lands  were  devised 
to  Olive  Hall,  "to  have  and  to  hold  to  the  said 
Olive  during  her  life,  and  then  to  •descend  to  the 
heirs  of  her  body,  and  to  their  hehrs  and  assigns, 
forever;"  and  it  was  held  that  these  words  would 
have,  but  for  the  statute,  created  an  estate  tail, 
and  by  force  of  the  statute  the  same  abolishing  all 
estate  taiL  Olive  Hall,  the  grantee  named,  took  a 
fee. 

So  In  the  case  of  Schoonmaker  v.  Sheely,  8  Denio, 
13  L.  R.  A. 


490,  the  words  used  in  the  habendum  clause  defin- 
ing the  estate  of  the  devisee  were  '^  have  and  to 
hold,"  describing  the  lands,  "unto  my  said  son  B. 
during  his  natural  life,  and  after  his  decease  to  his 
heirs  and  to  their  heirs  and  assigns,  forever."  and 
the  same  conclusions  were  reached.  That  it  was 
tbe  intention  of  the  grantor  to  create  an  estate  tail 
In  his  sister  Louisa  F.  is  supported  by  the  following 
cases:  Grout  v.  Townsend,  2  Denio,  838;  Vander- 
heyden  v.  Crandall,  2  Denio,  19:  Van  Rensselaer  v. 
Poucber,  5  Denio.  86;  Lott  v.  Wykoff.  2  N.  Y.  866; 
Barlow  v.  Barlow.  2  N.  Y.  386;  Seaman  v.  Harvey, 
16  Hun.  76;  Coe  v.  Dewltt,  22  Hun,  428. 

When  a  testator  uses  the  word  "heirs,"  as  ap- 
plied to  the  descendants  of  a  living  person,  the 
general  rule  of  tbe  construction  is  that  he  intends 
the  children  of  such  person.  Game  v.  Roch,  4 
Hoore  &  P.  862;  Darbison  v.  Beaumont,  1  P.  Wms. 
229, 3  Bro.  P.  C.  60;  Goodright  v.  White,  2  W.  Bl. 
1010;  Slmms  v.  Garrot,  1  Dev.  &  B.  Bq.  888;  Bowers 
V.  Porter,  4  Pick.  197;  Campbell  v.  Rawdon,  18  N. 
Y.  418;  Heard  v.  Horton,  1  Denio,  168. 

It  is  well  established  that  when  the  grrantees  in  a 
conveyance  are  mentioned  and  described  as  the 
children  of  "A.."  it  is  sufBciently  certain  to  make 
the  grant  valid,  for  by  the  use  of  that  term  refer- 
erenco  is  made  to  a  class  of  persons  in  esse,  and  they 
can  be  Identified  by  proper  proof.  The  case  of  Um- 
f reville  v.  Keeler,  1  Thomp.  &  C.  486,  is  not  hostile 
to  the  views  which  we  entertain  on  this  proposition 
and  is  an  authority  in  support  of  them.  Rlvard  v. 
GIsenhof .  86  Hun,  247. 

All  the  works  on  the  law  of  tenure  unite  In  this 
proposition,  that  prima  facie  the  word  "belr"  is  to 
be  taken  in  strict  legal  sense;  but  if  tiiere  be  a  plain 
demonstration  in  the  deed  that  the  grantor  used  it 
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thereof  under  said  deed,  and  so  continued  up 
to  the  time  of  the  trial  of  this  action.  The 
referee  found,  as  a  conclusion  of  law,  that  the 
deai  from  Benjamin  Heath  to  "the  heirs-at- 
law  of  Warren  Heath,"  who  was  living,  was 
void  for  uncertainty  as  to  who  were  the  grant- 
ees, and  directed  iudgment  to  be  euterea  dis- 
missing the  complaint  with  costs. 

Mr.  S.  Edwin  D»y»  with  Mr,  JL  Oreen- 
fleld,  for  appellant: 

The  allegea  deed  waa  void.  Warren  Heath 
was  living. 

In  consequence  of  the  maxim  nemo  est  hares 
uventis,  an  immediate  grant  to  the  heirs  of  A 
is  void. 

4  Cruise,  Dig.  title  xzxii.  chap.  8,  §  17  (vol, 
8,  ed.  1808,  W);  1  Devlin.  Deeds,  p.  162. 
§  185;  Rimrd  v.  Qisenltof,  35  Hun,  247;  Morris 
V.  Stephens,  46  Pa.  200;  HaU  v.  Leonard,  1  Pick. 
27. 

The  grant  was  by  its  terms  "immediate," 
though  the  grantor  undertook  to  reserve  a  life 
estate  in  the  premises  to  himself,  for  his  own 
life,  and  to  others  for  their  lives. 

Ires  V.  Van  Avken,  84  Barb.  666;  Hombeek 
V.  Westlyrook,  9  Johns.  78. 

A  deed  takes  effect  upon  delivery  only.  De- 
livery implies  acceptance,  some  act  on  the  part 
of  the  recipient. 

Jackson  v.  Phipps,  12  Johns.  418. 

There  was  no  proof  of  its  actual  delivery, 
nor  was  there  a  presumption'  of  delivery. 

Oiffard  v.  Corrigan,  7  Cent.  Rep.  277,  106 
N.  Y.  228;  Fisher  v.  BaU,  41  N.  Y.  416. 

Mr.  W.  E.  Hug^hitt,  with  Mr.  W.  W. 
Hare»  for  respondent: 

A  most  liberal  construction  will  be  given  a 
deed  in  order  to  carry  out  the  intention  of  the 
grantor. 


Jackson  v.  Blodgett,  16  Johns.  172;  Kilmer 
V.  Wilson,  49  Barb.  86;  Tucker  v.  Meeks,  52  N. 
Y.  688. 

The  surrounding  circumstances  will  be 
looked  into  to  aid  in  getting  at  the  grantor's 
intention. 

French  v.  Carhart,  1  N.  Y.  96;  Bennett  v.  Cul- 
ver, 97  N.Y.  26^;Coleman  v.  B«w/i,97N. Y.554. 

The  deed  recognizes  Warren  Heath  as  then 
living,  and  therefore  does  not  use  the  term 
"heirs"  in  its  usual  sense,  but  as  meaning  his 
heirs  apparent  (his  children). 

Beaad  v.  Barton,  1  Denio,  165;  Vannorsdall 
V.  Van  Deoenter,  51  Barb.  187. 

This  is  a  future  estate,  within  the  meaning 
of  the  Statute,  and  it  is  not  now  necessary  that 
it  follow  a  preceding  estate. 

Rev.  Stat.  chap.  1,  title  2,  pt.  2,  gg  18,  80; 
Moore  v.  Liiiel,  41 N.  Y.  75;  Sheridan  v.  Bouse, 
4  Eeyes,  569. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

Appellant's  contention  is  that,  iDasmuch  as 
Warren  Heath  was  living,  a  grant  to  his  heirs 
was  void  for  uncertainty,  as  there  were  no 

Sersons  in  being  who  could  take  under  that 
escription.  It  is  essential  to  the  validity  of  a 
grant  that  the  parties  be  named  in  the  deed,  or 
so  plainly  designated  as  to  distinguish  them 
with  certainty;  and  it  is  asserted  that,  as  there 
were  no  heirs  of  Warren  Heath  at  the  date  of 
the  deed,  "because  no  one  can  be  heir  during 
ihe  life  of  his  ancestor"  (Broom,  Legal  Max- 
ims, *522),  the  grantees  were  neither  named 
nor  designated.  Our  attention  is  called  to  the 
rule  laid  down  in  Cruise's  Digest  (title  29.  chap. 
8),  where  it  is  said  to  be  "a  rule  of  the  common 
law  that  no  inheritance  can  vest,  nor  any  per- 
son be  the  actual,  complete  heir  of  another,  till 


in  a  different  sense,  suoh  different  sense  may  be  as- 
signed to  it.    ibfd. 

The  word  '^children"  in  its  primary  and  natural 
sense  is  a  word  of  purchase,  but  the  words  '^heiis," 
and  ''heirs  of  tue  body"  are,  in  their  primary  and 
natural  sense,  words  of  limitation  and  not  of  pur- 
chase. Schooumaker  v.  Sheely,  8  Denio,  490;  Rt 
BandeiB,  4  Paige,  298,  3  L.  ed.  442. 

Kent  says  the  term  ''heirs"  must  be  used  as  a 
mere  description  of  one  or  more  indiylduals,  or  a 
new  import  given  to  it  by  superadded  or  engrraf  ted 
words  of  limitation  varying  its  sense  and  operation, 
in  order  to  make  it  a  word  of  purchase.  4  Kent, 
Com.  222. 

A  gift,  by  will,  of  personal  property  to  the  "heirs" 
of  any  person  in  the  event  of  his  death  is  a  gift  to 
those  who,  if  such  person  died  Intestate,  would 
succeed  to  bis  personal  property  according  to  law 
unless  the  "helrs-at-law"  is  the  person  "designated" 
in  the  will  to  take  the  personal  property.  HoUo- 
way  V.  HoUoway,  6  Ves.  Jr.  899;  Vaux  v.  Hender- 
son. 1  Jao.  &  W.  388,  note;  GIttings  v.  McDermott,  2 
Hyl.  &  K.  69:  Jacobs  v.  Jacobs.  16  Beav.  557;  Low  v. 
Smith,  2  Jur.  (N.  S.)  pt.  1,  p.  844;  Doody  v.  Hlggins, 
2  Kay  &  J.  729;  Be  Porter's  Trust,  4  Kay  &  J.  188;  Be 
PhUp's  Will,  L.  R.  7  Eq.  Cas.  161;  Finlayson  v.  Tat^ 
lock,  L.  R.  9  Eq.  Cas.  258:  Be  Steven's  Trusts,  L.  R, 
15  Eq.  Cas.  110;  Wingfleld  v.  Wlngfleld,  L.  R.  9  Ch. 
Dlv.  058;  Croom  v.  Herring,  4  Hawks,  393;  Freeman 
V.  Knight,  2  Ired.  Eq.  72;  Eddings  v.  Long,  10  Ala. 
803;  Corhltt  v.  Corbitt,  1  Jones,  Eq.  114;  Scudder  v. 
Van  Arsdalc,  13  N.  J.  Eq.  109;  Houghton  v.  Kendall, 
7  Allen,  72;  Sweet  v.  Dutton,  109  Mass.  589;  De  Beau- 
voir  v.  De  Beauvoir,  8  H.  L.  Cas.  524;  Be  Rootes,  1 
Drew  &  S.  228;  Clark  v.  Cordis,  4  Allen,  466.  See 
13  L.  R.  A. 


note  to  Johnson  v.  Supreme  Lodge  K.  of  H.  8  Ii.  R. 
A.  782,  58  Ark.  255. 

A  recent  authority  on  the  subject  thus  states  the 
law:  The  fact  that  a  grantee  is  not  described  by 
name  will  not  affect  the  validity  of  a  deed,lf  the  des- 
ignation or  description  be  sufBcient  to  distinguish 
the  person  intended  from  the  rest  of  the  world* 
Thus,  where  a  conveyance  was  made  to  Margaret 
W.  Pitcher  and  her  children,  and  to  their  heirs  and 
assigns  forever,  it  was  declared  that  the  numt)er  of 
children  in  esse  could  be  ascertained,  and  the  max- 
i  im  would  apply,  id  certum  est  qiwd  certum  reddi 
I  potest.  The  court  held  that  she  and  her  children  in 
esse  took  as  tenants  in  common.  Hamilton  v. 
Pitcher.  53  Mo.  834. 

A  deed  to  "P  or  her  heirs"  was  held  good.  Ho- 
gati  v.  Page,  69  U.  S.  2  Wall.  607, 17  L.  ed.  854;  Beady 
v.Kearsley,  14Mich.225. 

A  deed  is  valid  which  is  made  to  the  heirs-at-law 
of  a  person  deceased.  Boone  v.  Moore,  14  Mo.  420; 
Shaw  V.  Loud,  12  Mass.  447.  And  see  Thomas  v. 
Marshfield,  10  Pick.  3^. 

But  a  deed  made  to  the  living  heirs  of  a  person, 
without  specifying  the  names  of  the  heirs  so  called, 
is  void,  because  it  is  left  In  uncertainty  who  are  to 
have  the  benefit  of  the  conveyance.  Morris  v. 
Stephens,  46  Pa,  200;iWin8low  v.  Wlnslow,  52  Ind.  8; 
Hall  V.  Leonard,  1  Pick.  27. 

A  deed  conveying  property  is  not  void  for  un- 
certainty if  it  can  be  shown  who  were  intended, 
!  and  that  they  were  in  life,  and  capable  of  taking 
I  at  the  time  the  deed  was  executed.    Hogg  v.  Odom, 
Dudley  (Ga.)  185. 

I     In  that  case  the  conveyance  was  to  the  children 
I  of  Nancy  Jones.    Devlin,  Deeds,  1 184. 
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tbe  ancestor  is  previously  dead, — nemo  est  hcsres 
viventis"  In  HaU  v.  Leonard^  1  Pick.  27,  a 
grant  of  land  to  the  heirs  of  A.  B.  was  held  to 
be  void,  and  in  a  discussion  of  tbe  question  tbe 
court  said:  "  No  case  has  been  found  to  sup- 
port a  grant  to  a  man's  heirs,  he  being  living 
at  tbe  time  of  the  grant."  So  in  Morris  v. 
Stephens,  46  Pa.  300,  a  conveyance  by  a  grant- 
or to  "  the  heirs  of  his  son  Andrew,"  who  was 
then  living,  was  held  to  be  void  for  uncertain- 
ty. In  Su4S  V.  Stephens,  51  Pa.  282,  the 
grantor  of  the  deed  under  consideration  was 
also  tbe  grantor  in  the  instrument  before  the 
court  in  Morris  v.  Stephens,  svpra.  In  the 
Morris  Cctse  the  deed  described  the  grantees  as 
heirs  of  Andrew  Lautz,  Jr.,  and  the  considera- 
tion expressed  was  one  dollar  in  money  and 
'Mhe  natural  love  and  affection  which  the 
grantor  hath  for  said  heirs;"  while  in  the  Huss 
Case  the  grantees  were  described  in  the  same 
manner,  but  the  consideration  expressed  was 
one  dollar  and  "  the  natural  love  and  affection 
he  hath  for  his  grandchildren;"  the  difference 
in  the  two  cases  being  that  in  the  latter  the 
word  "grand -children"  in  the  consideration 
clause  appears  in  the  place  of  the  word  "heirs" 
in  the  former.  In  the  first  case  the  deed  was 
held  to  be  void  for  uncertainty.  But  the  sec- 
ond was  declared  to  constitute  a  valid  grant, 
because  the  word  "grandchildren"  defined 
what  he  meant  by  the  use  of  the  word  "heirs" 
in  describing  the  grantees.  It  enabled  the 
court  to  ascertain  that  the  word  "  heirs"  was 
not  used  in  its  technical  sense,  but  that  bv  it 
the  grantor  intended  to  describe  the  children 
of  Andrew  Lautz,  Jr.  In  Rivard  v.  Gisenhof, 
35  Hun,  247,  the  court  asserted  the  general 
rule  that  a  grant "  to  the  heirs  "  of  a  living  per- 
son is  void  for  uncertainty.  And  in  Umfre- 
ville  V.  Keeler,  1  Thomp.  &  C.  486,  the  court 
recognizes  the  doctrine  of  the  cases  cited,  but 
held  that  a  deed  to  "  E.  U.,  wife  of  A.  U.,  and 
her  heirs,  the  children  of  said  A.  U.,"  was 
valid,  and  operated  to  pass  title  to  the  children, 
because  it  was  manifestly  the  intention  of  the 
grantor  to  confine  tbe  interest  conveyed  to  the 
children  of  the  parties  named,  notwithstanding 
the  use  of  the  word  "heirs."  The  legal  and 
well- understood  meaning  of  tbe  word  **  heir" 
is,  tbe  one  upon  whom  is  cast  an  estate  of  in- 
lieritance,  upon  the  death  of  the  owner;  and  it 
follows  that  this  person  is  uncertain  until 
death  occurs,  for  until  that  event  it  can  never 
be  known  to  whom  the  estate  will  fall.  Hence 
the  doctrine  of  the  cases  referred  to,  and  which, 
so  far  as  we  have  observed,  stand  unques- 
tioned. If,  then,  the  word  "heirs"  in  this 
instrument  be  held  to  have  been  employed  in 
its  technical  sense,  it  would  follow  that  the 
deed  should  be  declared  void  for  uncertainty. 
Tbe  courts  of  this  State  do  not  appear  to  have 
been  called  upon  in  tbe  case  %f  a  deed  to  de- 
termine whether,  in  the  light  of  other  facts 
appearing  in  (he  deed,  and  the  circumstances 
surrounding  its  execution,  the  word  "heirs" 
may  not  be  construed  as  meaning  children  of 
such  living  person,  if  it  appears  that  such  was 
manifestly  the  intention  of  the  grantor.  But 
in  the  construction  of  wills  the  question  has 
been  considered.  In  Heard  v.  Jlorton,  1 
Denio,  165,  the  testator,  after  making  sundry 
bequests  and  devises,  and.  Among  others,  to  his 
son  J.  B.  H.,  devised  the  residue  of  his  real 
13  L.  R.  A. 


estate  without  words  of  perpetuity  to  his  son 
J.  H.,  on  condition  that  he  should  pay  his 
debts;  and  added  that,  if  J.  H.  should  die 
without  issue,  at  his  decease  the  real  estate 
should  be  equally  divided  among  the  heirs  of 
his  son  J.  B.  H.  It  was  held  that  the  words 
"heirs  of  J.  B.  H.,"he  having  children  liv- 
ing at  the  time  of  making  the  will,  sufficiently 
designated  these  children  as  the  executory  dev- 
isees, though  J.  B.  H.  was  himself  then  liv- 
ing, he  being  referred  to  in  the  will  as  a  living 
person.  Judge  Beardsley,  in  delivering  the 
opinion  of  the  court,  said:  "Where  the  will 
recognizes  the  ancestor  as  living,  and  makes  a 
devise  to  his  heir,  eo  nomine,  this  shows  that 
the  term  was  not  used  in  the  strictest  sense,  but 
as  meaning  the  heir  apparent  of  the  ancestor 
named."  I^ow,  in  this  ca^e,  Warren  Heath 
was  living  at  the  time  of  the  making  of  the 
deed,  which  fact  sufficiently  appears  in  the 
deed,  because  the  grantor  reserved  to  him  a 
life-estate  in  the  lands  sought  to  be  conveyed; 
and  he  had  children  living,  among  whom 
was  the  plaintiff  in  this  action.  In  Van- 
norsdall  v.  Van  Deventer,  51  Barb.  187,  the 
devise  was  to  the  le^al  heirs  of  his  (testator's) 
brother  A.,  deceasea.  and  to  the  legal  heirs  of 
his  sister  M. ,  deceased,  and  to  the  heirs  of  his 
brother-in-law  W.  V.  At  testator's  death,  W. 
y.  was  still  living.  It  was  held  that  the  word 
"heirs,"  in  so  far  as  it  related  to  the  heirs  of 
his  brother-in-law  W.V.,  was  used  as  synony- 
mous with  the  word  "children,"  for  the  will 
assumes  that  he  was  then  living;  that  the  chil- 
dren of  W.  V.  were  entitled  to  taKe,  and  that 
the  estate  became  vested  in  them  immediately 
upon  the  death  of  the  testator.  These  cases 
were  cited  with  approval  in  Gushman  v.  Hot- 
ton,  59  N.  Y.  149,  in  which  the  rule  is  laid 
down  that  to  the  word  "heirs"  must  be  given 
the  ordinary  legal  meaning,  unless  it  appears 
that  the  testator  used  the  word  in  other  than 
the  primary  legal  sense,  in  which  event  courts 
should  give  effect  to  the  intention  of  the 
testator.  If  it  be  said  that  boih  in  England 
and  in  this  country  the  courts  have  more  gen- 
erally supported  indefinite  forms  of  transmis- 
sions by  will  than  by  grant,  because  in  the 
case  of  wills  they  are  intended  to  go  into  ef- 
fect at  a  future  time,  and  to  provide  for  future 
and  uncertain  events,  not  only  for  individuals 
named,  but  also  for  described  classes  of  donees, 
to  be  ascertained  by  evidence  at  the  death  of 
the  testator  or  afterwards,  while  in  the  case  of 
the  present  conveyance  the  very  nature  of  the 
act  excludes  the  necessity  of  indefiniteness,  it 
may  be  answered  that  this  difference  is  not  of 
moment  in  determining  whether  the  particular 
rule  of  construction  adopted  in  the  cases  cited 
is  applicable  here.  The  determination  made 
was  that,  if  from  the  whole  will  it  was  mani- 
fest that  in  UMinsr  the  word  "heirs"  the  testator 
meant  "children"  the  court  should  so  construe 
it,  and  thus  give  effect  to  the  intention  of  the 
testator.  But  the  Statute  also  requires  the 
court  to  give  effect  to  the  intent  of  the  grantor 
in  making  the  conveyancre  before  us,  if  it  mav 
be  done  consistently  with  the  rules  of  law.  It 
provides  that,  "in  the  construction  of  every 
instrument  creating  or  conveying  or  a uthoriz' 
ing  the  creation  or  conveyance  of  any  estate 
or  interest  in  lands,  it  shall  be  the  duty  of 
courts  of  justice  to  carry  into  effect  the  in- 
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tent  of  the  parties,  so  far  as  such  intent  can  be 
collected  from  the  whole  instrument,  and  is 
consistent  with  the  rules  of  law."  1  Rev.  Stat. 
Edmond's  ed.  p.  699,  §  2.  As  the  intent  of 
the  parties  is  to  govern  in  grants  as  well  as 
wills,  there  seems  to  be  no  basis  on  which  to 
found  a  distinction  between  them  as  to  the  in- 
terpretation to  be  given  to  the  word  "heirs,"  if 
in  the  one  case  as  in  the  other  it  appears  that 
it  was  not  the  intention  of  the  grantor  or  testa- 
tor to  use  it  in  its  ordinary  legal  sense.  We 
are  then  to  ascertain  whether  the  grantor  in- 
tended by  the  words  *'the  heirs  of  Warren 
Heath"  to  designate  and  describe  the  children 
of  Warren  Heath  as  his  grantees.  It  has  been 
determined  in  many  cases  that  the  word '  'heirs," 
notwithstanding  its  primary  and  well- under- 
stood meaning,  is  susceptible  of  more  than  one 
interpretation.  Heard  v.  Horton^  Vannorsdall 
V.  Van  Deoenter.  Gushman  v.  Horton,  supra. 
And  in  determining  which  must  be  here  given 
we  may  look  at  the  surrounding  circumstances 
existiog  when  the  contract  was  entered  into, 
the  situation  of  the  parties,  and  the  subject 
matter  of  the  instrument.  French  v.  Garhart, 
1  N.  Y.  96;  Goleman  v.  Beach,  97  N.  Y.  645- 
563.  At  the  date  of  the  instrument  Warren 
Heath  had  eight  children,  who  were  also  the 
grand-children  of  Benjamin  Heath,  the  gran- 
tor. Warren  Heath  was  not  only  living,  but 
the  deed  distinctly  recognizes  that  fact,  in  that: 
first,  it  recites  that  the  ''conveyance  is  made 
subject  to  a  certain  judgment  rendered  in  fa- 
vor of  Jonas  Rude  of  |250,  the  amount  of  which 


judgment  the  said  Warren  hereby  agrees  to 
pay;"  and,  second,  the  instrument  undertakes  to 
reserve  "the  whole  use  and  absolute  control  of 
the  said  premises  ...  to  my  son  Warren 
during  his  life." 

These  facts  bring  the  question  before  us 
within  the  rule  laid  down  m  Heard  v.  Horton 
and  other  cases  cited  supra,  that  when  a  will 
recognizes  the  ancestor  as  living,  and  makes  a 
devise  to  his  heir  in  that  name,  it  shows  that 
the  term  was  used  as  meaning  the  heir  appar- 
ent of  the  ancestor  named;  or,  as  stated  in  the 
VannorsdaU  Gase,  that  the  word  "heirs"  was 
used  as  synonymous  with  the  word  "children." 
That  he  intended  to  describe  the  children  of 
his  son  Warren  as  his  grantees  is  further  sup- 
ported by  the  fact  that  the  mnt  is  by  its  terms 
immediate,  the  grantor  undertaking  to  reserve 
a  life  estate  in  the  premises  to  himself  and  to 
others  for  their  lives.  The  conveyance  was 
not  to  Warren  Heath  for  life,  and,  after  his 
death,  to  his  heirs,  but  it  constituted  a  present 
grant  to  persons  whom  the  grantor  designated 
as  the  heirs  of  Warren  Heath,  with  an  at- 
tempted reservation  for  the  benefit  of  Warren, 
and  the  only  persons  answering  that  description 
in  any  sense  in  which  the  word  is  employed, 
whether  technically  or  popularly,  would  be  the 
children  of  Warren. 

Tlie  order  should  be  affirmed,  and  judgment 
absolute  rendered  against  the  appellant,  with 
costs. 

All  concur,  except  Bradley  and  EULlfl^ht^ 
JJ.,  not  sitting. 
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Joseph  NALLE,  Appt., 

V, 

M.   PAGGI. 

(.—Tex ) 

The  sale  of  a  lot  on  which  half  of  a  party- 
wall  is  standings  is  a  use  of  the  wall  by  the 
owner  within  the  meanlngr  of  bis  contract  to  pay 
half  ItH  value  when  he  used  the  wall. 

(May  26, 1801.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  District  Court  of  Travis  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover defendant's  proportion  of  the  cost  of  a 
party- wall.    Affirmed. 

The  facts  sufficiently  appear  in  the  commis- 
sioner's opinion. 

Messrs.  Walton,  Hill  ft  Walton,  for  ap- 
pellant: 

The  petition  does  not  allege  a  breach  of  the 
contract,  which  it  sets  out  as  the  foundation  of 
the  suit;  there  being  no  allegation  of  an  ex- 
press or  implied  contract  on  the  part  of  Nalle 
to  use  the  wall,  his  act  in  parting  with  it  was 
not  a  breach  of  the  contract  set  up,  and  the 
court  erred  in  not  sustaining  his  exceptions  to 
thei^etition. 

NoTE.~-See  noU  to  Harbor  v.  Evans  (Mo.)  10  L. 
R.  A.  41.    Also  Fowler  v.  Saks  (D.  C.)  7  L.  R.  A.  648, 
and  Nalle  v.  Vtiggi  (Tex.)  1 L.  B.  A.  38. 
18  L.  R.  A. 


As  to  construction  of  the  contract,  see  opin> 
ion  on  former  appeal. 

Hamilton  v.  Glasscock  (Tex.)  1888. 

As  to  conditional  contracts  or  promises  upon 
contingency,  see— 

RowleU  V.  Lane,  48  Tex.  274;  Garlisle  v. 
Hooks,  58  Tex.  421;  Oliphant  v.  Woodlmm 
Goal  dk  Min.  Go.  88  Iowa,  382;  Hall  v.  Los 
Angeles  Gounty  (Cal.)  May  18,  1887;  LoHUard 
V.  Silver,  86  N.  Y.  578,  85  Barb.  133;  Bay  v. 
Hodge,  15  Or.  20;  1  Pothier,  Obi.  pp.  127 
(marg.  p.  48)201,  Evans,  noted. 

As  to  party-wall  contract,  see — 

GoU  V.  Hughes,  54  N.  Y.  444,  18  Am.  Rep. 
613. 

Whether  any  implied  contract  arises  in  case 
of  party-wall  built  without  agreement,  see — 

Tiedeman,  Real  Prop.  §  620,  noU  3:  8  Wait. 
Act.  «&Def.710. 

The  court  not  having  found  that  defendant 
Nalle  agreed  either  expressly  or  impliedly  to 
build  or  otherwise  use  the  wall,  and  not  hav- 
ing found  that  said  Nalle  was  bound  under 
the  agreement  not  to  sell  his  lot,  the  fact 
of  sale  and  consequent  inability  on  the  part 
of  Nalle  to  use  the  wall  constitutes  no  breach  of 
the  contract  found  by  the  court  as  the  basis  of 
its  judgment. 

Messrs.  Sheoks  ft  Shoeks  for  appellee. 

Marr,  J.,  filed  the  following  opinion: 
The  statement  of  the  case  is  taken  from  the 
brief  of  appellant:    "Appellee  brought  this 
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action  originally  agadnst  appellant  and  George 
Schuworth  for  the  recovery  of  half  the  val- 
ue of  a  party-wall.  He  recovered  judgment 
against  both,  which  Judgment,  on  appeal,  was 
reversed  by  this  court.  The  case  having  been 
referred  to  and  decided  by  commissioners  of 
appeals  on  agreement  of  parties  (Nalle  v.  Paggi 
(Tex.)  1  L.  K.  A.  83),  appellee  dismissed  as  to 
Schuworth,  and  amended  his  petition  so  as  to 
charge  Nalle  alone  on  alleged  contract  to  pay 
for  half  the  party-wall.  Trial  by  the  court 
resulted  in  judgment,  March  15,  1889,  against 
appellant  for  |627.80,  half  the  value  of  the 
wall  and  interest.  The  court  filed  findings  of 
fact  and  conclusions  of  law.  Appellant  had 
exceptions  noted,  and  gave  notice  of,  and  per- 
fectcjd  appeal." 

That  portion  of  plaintiff's  petition  challenged 
by  the  exceptions  interposed  by  appellant,  and 
overruled  in  the  court  below,  is  as  follows: 

'*  That  on  or  about  the  said  4th  day  of  Au- 
gust, 1875,  the  defendant  and  the  petitioner 
made  and  entered  into  a  parol  contract  by 
which  it  was  agreed  that  petitioner  might  build 
a  wall,  to  be  a  partition  wall,  on  the  line  be- 
tween their  two  tracts  of  land  so  owned  by 
them  as  aforesaid;  that  in  so  doiog  he  might 
extend  the  foundation  thereof  one  foot  upon 
the  land  of  defendant,  and  should  extend  ooe 
foot  upon  the  land  of  petitioner,  so  as  to  have 
one  half  of  the  foundation  and  wall  upon  the 
land  of  defendant,  and  one  half  thereof  on 
the  land  of  petitioner,  and  that  as  soon  as  de- 
fendant desired  to  use  said  wall  he  would  pay 
one  half  of  the  value  thereof  to  the  petitioner. 

The  objection  to  the  petition,  as  made  by  the 
defendant,  is  that  Nalle  was  only  to  become 
liable  in  the  event  that  '*  be  desired  to  use  said 
wall;"  and  the  petition  fails  to  show  the  hap- 
pening of  this  contlngeucy.  The  petition, 
however,  further  alleges  elsewhere  "that  after- 
wards, to  wit,  in  October,  1883.  the  defendant 
sold  and  conveyed  his  part  of  the  lot  to  one 
George  tichu worth,  who  has  improved  the 
same,  and  who  began  to  use  said  partition  wall 
at  that  time,  has  ^en  ever  since,  and  still  is, 
using  the  same  as  the  vendee  of  defendant,  and 
thereby  rendered  it  out  of  his  (defendant's) 
power  to  use  said  wall  himself,  though  he  and 
his  said  vendee  derived  the  full  benefit  thereof." 

There  is  no  need  of  considering  the  several 
assignments  of  error  separately,  or  the  action 
of  the  court  upon  the  demurrers  apart  from 
the  conclusions  of  law.  There  is  but  one 
question  presented,  and  to  be  determined,  in 
our  estimate  of  the  record.  Do  the  facts  as  al- 
leged and  proven  show  the  liability  of  the  ap- 
pellant to  pay  for  one  half  of  the  cost  or  value 
of  the  partition  wall  erected  by  the  appellee  ? 
The  findings  of  the  court  are  as  follows:  ''(1) 
In  1875,  plaintiff  and  defendant,  Nalle,  owned 
adjoining  lots  on  Pecan  Street,  in  the  City  of 
Austin,  and  in  that  year  plaintiff  built  a  parti- 
tion wall  upon  the  division  line  between  said 
lots,  as  alleged  in  his  petition,  one  half  on  his, 
and  the  other  half  on  Nalle's  lot,  which  wall 
was  and  is  worth  $1,000.  (2)  The  wall  was 
placed  over  on  Nalle's  lot  by  plaintiff  on  an 
understanding  or  agreement  had  between  them 
that  when  Nalle  used  the  wall  he  would  do 
what  was  right  about  it  in  the  way  of  com- 
pensating plaintiff;  he  (Nalle)  then  expecting 
to  build  a  house  on  his  lot.  This  understand- 
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ing  was  had  before  the  foundation  was  finished. 
(3)  In  October.  1884,  Nalle  sold  his  lot  to  one 
Schuworth,  who  knew  the  wall  was  over  on 
his  lot,  and,  while  he  was  still  owing  Nalle 
$1,500  on  the  lot,  Paggi  made  known  to  hiia 
his  claim  for  building  half  of  the  wall,  and  he- 
refused  to  pay  for  it,  and  Nalle  has  also  refused 
to  pay  for  it.  In  1884,  after  his  purchase,. 
Schuworth  built  a  house  upon  the  lot,  using: 
about  thirty  feet  of  the  partition  wall  as  one 
side  of  his  house.  Conclusions  of  law:  On 
appeal  from  a  former  judgment  in  this  case, 
it  was  held,  on  the  same  state  of  facts  as  above 
found,  that  Schuworth  was  not  liable,  and 
plaintiff  had  dismissed  as  to  him.  As  to  the 
liability  of  defendant,  Nalle,  this  court  holds, 
upon  the  facts,  that  as  the  plaintiff  erects  the 
partition  wall  upon  the  understanding  that 
Nalle  would  do  what  was  right  about  it  when 
he  used  it,  and  as  Nalle,  after  the  completion 
of  the  wall,  sold  the  lot,  and  put  it  out  of  his 
power  to  use  it,  and  in  the  power  of  an- 
other to  get  the  benefit  of  said  wall  without 
paying  plaintiff  for  it,  therefore  Nalle  is  bound 
to  pay  plaintiff  one  half  of  its  value,  or  the 
sum  of  $500,  and,  as  bis  liability  rose  when  he 
sold  the  lot  in  1884,  this  sum  should  draw  in- 
terest at  eight  per  cent  from  January  1,  1885." 
Appellant  contends  that,  upon  the  facts 
found  by  the  court  below,  it  should  have  ren- 
dered judgment  in  his  favor,  because,  he  says, 
as  it  was  optional  with  him  to  use  the  wall, 
and  as  he  never  builded  on  the  lot,  nor  used 
the  wall  as  contemplated  by  the  agreement, 
the  contingency  in  which  he  would  become 
liable  to  make  compeosation  for  one  half  of 
the  wall  has  not  yet  arisen.  To  this  we  cannot 
accede,  but,  on  the  contrary,  concur  in  the 
conclusions  of  the  district  court.  When  the 
wall  was  erected,  or  rather  being  erected, 
Nalle  agreed  with  Paggi  to  *'do  what  was 
right  about  it  in  the  way  of  compensating  him" 
whenever  the  former  should  use  the  wall;  and 
we  think  a  use  of  the  wall  by  appellant  at  some 
time  was  undoubtedly  contemplated.  Here, 
then,  is  an  express  agreement  or  promise  to 
pay,  conditional  only  upon  the  use  of  the  wall 
by  Nalle  in  any  way.  The  wall  was  erected 
with  his  consent,  ana  for  at  least  his  prospec- 
tive benefit,  and  was  placed  as  much  on  his 
land  as  on  that  of  the  appellee.  His  liability 
did  not  necessarily,  as  we  think,  depend  upon 
the  erection  of  a  building  by  him  on  his  own 
lot,  connected  with  the  wall,  although  that 
undoubtedly  would  have  been  a  use  thereof. 
His  vendee,  however,  has  made  such  use  of  a 
part  of  the  wall.  By  selling  his  lot  to  another, 
carrying  with  it  the  right  to  use  the  wall,  or  at 
least  depriving  himself  of  such  right,  the  ap- 
pellant effectually  put  it  out  of  his  power  to 
build  to  the  wall,  or  use  it  in  any  other  mode. 
By  his  own  voluntary  act  he  thus  put  it  out  of 
his  power  to  make  any  direct  use  of  the  wall  as 
origiDally  contemplated,  and  therefore  pre- 
vented the  happening  of  the  contingency  in 
which  he  was  to  make  compensation  even  if 
we  suppose  that  the  sale  of  the  lot  was  not  a 
use  of  the  wall.  Where  a  party  thus  renders 
impossible  the  performance  of  the  contract 
upon  his  own  part,  to  the  detriment  of  the 
other  contracting  party,  there  can  be  no  doubt 
of  his  liability  under  the  contract,  and  that  a 
right  of  action  against  him  immediately  ac- 
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crues.  Phillipe  v.  Herndon,  78  Tex.  378; 
Dugan  v.  Anderson,  86  Md.  567,  11  Am.  Rep, 
609.  It  would  be  uncoDscionable  to  allow  one 
of  the  parties  to  a  contract  to  receive  the  bene- 
:fits  thereof,  and  then  repudiate  it  with  im- 
punity. But  we  are  further  of  the  opinion  that 
the  sale  of  the  lot  by  the  appellant  to  Schu- 
"worth,  carrying  with  it  one  half  of  the  wall 
erected  by  the  appellee  at  his  own  expense  for 
the  joint  benefit  of  both  lots,  was  a  use  of  the 
wall  by  Nalle,  within  the  meaning  of  the  con- 
tract, and  thereby  fixed  his  liability.  It  must 
be  supposed  that  he  was  paid  for  his  interest 
in  the  wall,  or  took  that  into  consideration, 
when  he  conveyed  to  Schuworth.  He  had 
agreed  to  do  **  what  was  right"  when  he  should 
use  the  wall.  The  right  thing  to  do  was  to 
pay  one  half  of  the  value  thereof  to  Pagi^i. 
This  he  did  not  do,  though  he  has  used  the 
wall,  and  reaped  some  of  the  benefits,  as  we 
must  presume,  of  its  erection.  The  wall  hav- 
ing been  built  partly  on  Nalle's  land  with  his 
consent,  and  thus  made  a  part  thereof,  to  his 
benefit,  with  an  expectation  upon  the  part  of 
Paggi  that  he  would  be  compensated  propor- 
tionally, a  promise  to  do  so  upon  the  part  of 
Nalle  might  be  implied  under  the  circumstances, 
were  there  no  express  agreement  to  that  effect. 


particularly  as  he  not  only  got  the  benefit  of 
the  wall  himself,  as  we  have  seen,  but,  by  the 
sale  of  the  lot,  authorized  Schuworth  to  use 
the  wall,  and  the  latter  has  made  the  very  use 
thereof  which  appellant  contends  was  origin- 
ally contemplated.  Quifaeitper  aliumfcieit 
per  se,  quoted  by  the  appellee,  might  well  be 
applied.  We  have  carefully  examined  the 
facts,  and  read  with  interest  the  brief  and  ur- 

fument  for  appellant,  but  have  been  unable  to 
iscover  any  principle  of  law  applicable  to  the 
case  that  would  justify  the  conclusion  that  bis 
liability  to  make  compensation  has  never 
arisen.  We  are  of  the  opinion  that  upon  the 
plainest  principles  of  justice,  and  according  to 
the  authorities,  appellant .  would  be  liable  to 
the  appellee  to  the  extent  determined  by  the 
district  court,  either  upon  his  express  agree- 
ment or  promise,  or,  if  necessarry  to  support 
the  judgment  below,  upon  such  promise  to 
pay  as  might  be  legally  implied  from  the  acts 
and  understanding  of  the  parties  \mder  the  cir- 
cumstances of  the  case.  Vide  Richardson  v. 
Tobey,  121  Mass.  457;  Huck  v.  Flentye,  80  111. 
258:  Dayy.  Caion,  119  Mass.  514. 
We  conclude  that  the  judgment  ought  to  be 
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The  rififht  to  show  that  the  oblig^tioii 
g^rowinir  out  of  an  indorsement  of  a 

promi%ory   note  is  not  absolute,  but  depends 

Note.— Parol  evidence  ae  affecting  indorsement. 

While  it  is  elementary  law  that  parol  evidence  is 
incompetent  to  vary  the  terms  of  a  written  instru- 
ment, still  It  is  equally  well  settled  that,  as  between 
the  original  parties  to  commercial  paper,  such  proof 
is  admissible  as  will  have  a  tendency  to  establish 
the  character  in  which  an  mdorser  intended  that 
htj  should  be  bound;  and  proof  of  this  intention  will 
countervail  the  prima  facie  presumptions  which 
the  law  indulges  with  reference  to  the  paper.  Klley 
V.  Gerrish,  9  Cush.  104;  Sylvester  v.  Downer,  20  Vt. 
855;  Owlngs  v.  Baker,  64  Md.  82;  Nurre  v.  Chitten- 
den, 56  Ind,  405;  Pierse  v.  Irvine,  1  Minn.  369;  Strong 
V.  Rlker,  16  Vt.  555;  Quin  v.  Sterne,  a6  Ga.  224;  Good 
V.  Martin,  96  U.  S.  96,  24  L.  ed.  34B. 

NoU  takes  effect  from  delivery. 

Like  a  deed  or  other  written  contract,  a  promis- 
sory note  takes  effect  from  delivery,  and,  as  the 
delivery  Is  something  that  occurs  subsequently  to 
the  execution  of  the  instrument,  it  must  neces- 
sarily l)c  a  question  of  fact  when  the  delivery  was 
made.  Parol  evidence  is  therefore  admissible  to 
show  when  that  took  place,  as  it  cannot  appear  in 
the  terras  of  the  note.  2  Taylor.  Ev.  6th  ed.  1001; 
HiUl  v.  Cazonove,  4  East,  477;  Cooper  v.  Robinson, 
10  Mces.  &  W.  694. 

Presumptions  are  seldom,  if  ever,  conclusive,  at 
least  when  applied  to  commercial  paper,  except  in 
favor  of  subsequent  bona  flde  holders  for  value, 
before  maturity  and  without  notice.  As  between 
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upon  a  collateral  oral  agreement,  relates  to  the 
nature  and  validity  of  the  contract  and  not  to 
the  remedy,  and  is  governed  by  the  lex  loci  eon- 
traclus. 

(June  27,  ISQL) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 

the  original  parties  to  the  paper,  parol  evidence  is 
competent  to  explain  the  contractual  relation  and 
the  equities  it  involves.  Smith  v.  Morrill,  54  Me.  48; 
Mendenhall  v.  Daxis,  72  N.  C.  150:  Ross  v.  Espy,  66 
Pa.  481:  Maxwell  v.  Van  Siint,  46  111.  58. 

The  principle  above  cited  obtains  in  caacs  of  blank 
Indorsement  of  a  non-negrotiable  note.  Jacques  v. 
McKnight,  M  N.  J.  L.  93,  note. 

By  statutory  provision,  in  Georgia,  all  blank  in- 
dorsements are  subject  to  explanation  by  oral  evi- 
dence as  between  the  immediate  parties  to  the 
paper.    Code,  S  3808. 

But  there  is  a  formidable  array  of  authority  to  the 
effect  that  blank  indorsements  of  commercial  paper 
are  perfected  contracts  in  writing,  and  cannot  be 
varied  or  altered  by  the  interposition  of  parol 
proof.  Stack  v.  Beach,  74  Ind.  5n;  Day  v.  Thomp- 
son, 05  Ala.  260;  Charles  v.  Denis,  42  Wis.  66;  SchneU 
V.  North  Side  P.  Mill  Co.  8D  IlL  681;  Barnard  v. 
Gaslin,  28  Minu.  102;  Barry  v.  Morse,  8  N.  H.  18S: 
Bank  of  Albion  v.  Smith,  27  Barb.  4^. 

The  principle  is  that  all  previous  and  contempo- 
raneous negotiations  and  undertakings  are  merged 
In  the  writing  and  its  legal  import.  The  under- 
taking  of  an  indorstjr  may  be  either  limited  or 
enlarged  at  the  time  it  is  entered  into,  by  express 
terms,  at  the  pleasure  of  the  indorsers.  But  If  no 
such  terms  are  expressed  in  the  indorsement*  the 
law  fixes  the  character  of  the  undertaking,  and  it 
cannot  be  varied  by  parol.  Bank  of  Albion  v. 
Smith,  supra. 
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made  during  the  trial  of  an  action  brous^ht  to 
enforce  defendant's  alleged  liabilitv  as  indorser 
of  certain  promissory  notes,  which  resulted  in 
a  verdict  in  favor  of  ^plaintiff.    Sustained. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs,  Gaston  ft  Whitney,  for  respond- 
ent: 

There  was  no  objection  to  the  evidence  by 
which  the  oral  agreement  was  sought  to  be 
proved  except  so  far  as  the  oral  agreement  it- 
self was  claimed  to  be  inadmissible.  The  rul- 
ing was  as  to  the  materiality  of  the  thing 
sought  to  be  proved,  and  not  as  to  the  manner 
in  which  the  respondent  sought  to  prove  it. 

See  The  Oatano  and  Mana,\L.  R.  7  Prob. 
Div.  137,  144,  149. 

The  indorsement  of  the  respondent  was 
made  and  took  effect  and  was  to  be  per- 
formed in  the  State  of  Vermont.  The  obliga- 
tion, interpretation  and  effect  of  said  contract 
and  the  liability  of  the  respondent  under  it. 
were  therefore  to  be  determined  by  the  law  of 
Vermont. 

Williams  v.  Wade,  1  Met.  82;  Bank  of  Illi- 
nois v,  Brady,  8  McLean,  268;  Powers  v.  Lynch, 
3  Mass.  77;  Trimbey  v.  Vianier,  1  Bing.  N.  C. 
161;  Burrows  v.  Jemino,  2  Strange,  733;  Shoe 
db  Leather  Nat,  Bank  v.  Wood,  3  New  Eng. 
Rep.  118,  142  Mass.  568. 


It  is  inconceivable  that  the  respondent  is  to 
be  subjected  to  loss  and  to  be  held  liable  ou  a 
different  contract  from  that  which  he  actually 
made,  because  the  plaintiff  bank  has  brought 
suit  in  a  jurisdiction  where  the  law  governing 
blank  indorsements  is  different  JTom  that 
where  the  present  contract  was  made. 

See  Williams  v.  Wade,  1  Met.  82.  See  also 
Vermont  State  Bank  v.  Porter,  5  Day,  316; 
Rosier  y,  Merritt,  32  Conn.  246;  Denny  v.  Wil- 
liams, 5  Allen,  1\  Van  Gleef  v.  Therassqn,  3 
Pick.  12;  Dunn  v.  WeUh,  62  Ga.  241. 

Mr.  Melvin  O.  Adam8«  for  plaintiff: 

The  ruling  of  the  court,  that  the  Ux  fori 
must  govern  the  case;  that  as  all  tbe  evidence 
of  the  alleged  agreement  between  plaintiff  and 
defendant  tended  to  prove  that  the  same  was 
oral,  evidence  of  such  oral  agreement  was  in- 
admissible and  immaterial  upon  any  of  the  is- 
sues, was  correct. 

As  to  the  lex  fori,  see — 

Hoadley  v.  NorOierT^  Transp,  Co.  115  Mass. 
304-307;  Downer  y,  Chesebrough,  36  Conn.  89; 
Bain  v.  WhiUha'oen  <fe  F.  J.  R.  Go.  3  H.  L. 
Cas.  1;  Leroux  v.  Brown,  12  C.  B.  801. 

As  to  the  evidence  of  such  oral  agreement. 


Adams  v.  Wilson,  12  Met.  138;  Hanehet  v. 
Birge,Id.  545;  Underwood  v.  Simonds,  Id.  275, 
277;  Wright  Y.  Morse,  9  Gray,  387. 


What  may  and  may  not  he  shoton. 

The  entire  contract  is  the  writing  as  understood, 
delivered  and  received,  and  it  is  to  be  grathered 
from  the  language,  usages,  course  of  business  and 
relation  of  the  parties.    Byles,  Bills,  165. 

So,  one  who  indorses  commercial  paper  in  blank 
is  precluded  from  showing,  even  in  a  suit  by  his 
indorsee,  that  the  indorsement  was  sans  recourse. 
Mason  v.  Burton,  5i  111.  849;  Skinner  v.  Church,  36 
Iowa,  91;  Campbell  v.  Kobbios,  29  Ind.  271;  Charles 
V.  Dennis,  42  Wis.  56. 

On  the  other  hand.  It  Is  competent  to  show  a  con- 
temporaneous written  agreement  as  evidence  to  the 
fact  that  the  indorsement  was  Intended  to  be  with- 
out recourse.  Davis  v.  Brown,  94  U.  S.  428,  24  L. 
ed.  204. 

So  an  indorser  cannot  show,  in  an  action  against 
his  immediate  indorsee,  that  his  indorsement  was 
made  merely  for  the  purpose  of  transfer.  Dunn  v. 
Ghost,  6  Colo.  134. 

Generally  speaking,  an  indorser  may  prove,  as 
against  his  immediate  Indorsee,  that  a  blank  iri- 
dorsement  was  made  for  the  purpose  of  collection. 
Downer  v.  Chesebrough,  86  Conn.  39;  McWhirt  v. 
McKee,  6  Kan.  412. 

Some  of  the  authorities  maintain  that  parol  evi- 
dence is  inadmissible  to  control  the  construction  of 
an  irregular  indorsement  as  against  bona  fide  pur- 
chasers for  value;  that  such  evidence  Is  only  admis- 
sible as  between  immediate  parties  to  the  trans- 
actiOD.  Houston  v.  Bruner,  39  Ind.  883;  Browning 
V.  Merritt,  01  Ind.  426;  Schneider  v.  Schlffman,  20 
Mo.  971. 

In  Missouri,  it  Is  also  held  to  be  admissible  against 
an  indorsee  after  maturity.  Seymour  v.  Farrell,  51 
Mo.  95. 

But  the  better  opinion  Is  that,  in  every  case  where 
the  signature  on  the  back  is  in  an  anibiiruous  posi- 
tion, and  the  meaning  can  only  be  definitely  ascer- 
tained by  parol  evidence,  then  parol  evidence  is 
admissible  to  prove  its  true  character,  even  against 
a  purchaser  for  value,  for  he  can  reasonably  be 
charged  with  notice  of  this  ambiguity.  Greenough 
V.  Smead,  3  Ohio  St.  415;  Thacher  v.  Stevens,  46 
Conn.  6<a.  See  Key  v.  Simpson,  68  (J.  S.  22  How.  841, 
13  L.  R  A. 


16  L.  ed.  260;  Good  v.  Martin,  95  U.  S.  96.  24  L.  ed. 
348:  Cavazos  v.  Trevino,  73  U.  8.  6  WaU.  773, 18  L.  ed. 
818;  Frank  v.  Lllienfeld,  33  Gratt.  377;  Denton  v. 
Peters,  L.  R.  5  Q.  B.  475. 

Exceptions  to  the  general  niU. 

There  are  a  few  exceptions  to  the  general  rule. 
The  exceptions  are  principally  of  three  classes: 

First,  it  is  always  competent  to  show  by  parol 
evidence  that  the  indorsement  was  made  without 
consideration,  as,  for  example,  that  it  was  made 
for  the  accommodation  of  the  Indorsee.  Brene- 
man  v.  Fumlss,  90  Pa.  186;  Hamburger  v.  Miller,  48 
Md.  826:  Morris  v.  Faurot^  21  Ohio  St.  156;  Cole  v. 
Smith,  29  La.  Ann.  551;  Davis  v.  Morgan,  64  N.  C. 
670;  Lovejoy  v.  atlzens  Bank,  28  Kan.  331;  Kirk- 
ham  V.  Boston,  67  Dl.  599;  McCoon  v.  Biggs,  2  Hill, 
121;  Dennlston  v.  Bacon,  10  Johns.  198;  Foster  v. 
Jolly,  1  Cromp.  M.  ft  R.  708. 

Subsequent  failure  of  consideration  may  be  shown 
by  parol  evidence,  as  well  as  by  an  original  want  of 
consideration.  Smith  v.  Carter,  25  Wis.  288. 

So  can  partial  failure  or  want  of  consideration  be 
proved  by  parol  evidence.  Cook  v.  Cockrill,  1  Stew. 
(Ala.)  475. 

It  can  also  be  shown  that  the  consideration  was 
certain  payments  to  be  made  by  the  indorsee,  the 
liability  upon  the  indorsement  being  conditional 
upon  making  these  payments.  Scammon  v.  Ad- 
ams, 11  Dl.  575;  Wood  v.  Matthews,  73  Mo.  477. 

Secondly,  it  may  be  shown  that  the  indorsement 
was  made  in  trust  to  the  indorsee  for  the  purpose 
of  carrying  out  some  purpose  of  the  indorser,  as 
his  agent,  or  as  a  trustee.  Thus,  for  example,  it 
can  be  shown  that  the  indorsement  was  made  **f  or 
colUecUon  ^*  only.  Lawrence  v.  Stonlngton  Bank, 
6  Conn.  621;  Dale  v.  Gear.  88  Conn.  16, 39  Conn.  89; 
Lewis  V.  Dunlap,  72  Mo.  178;  Smith  v.  Childress,  27 
Ark.  328;  Rlcketts  v.  Pendleton,  14  Md.  820;  Ham- 
burger V.  Miller,  48  Md.  325;  Hill  v.  Ely,  6  Serg.  & 
R.  368:  Manley  v.  Boycot,  2  El.  ft  Bl.  46;  Martin  v. 
Cole,»3  Colo.  114;  Downer  v.  Chesebrough,  86  Conn. 
39.  But  see  Chaddock  v.  Vanness,  36  N.  J.  L.  521; 
Johnson  v.  Ramsey,  43  N.  J.  L.  279. 

But  it  Is  not  possible,  on  the  other  hand,  to  show 
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Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  to  recover  in  this  suit 
from  the  defendant  as  indorser  on  five  prom- 
issory notes  and  to  reach  and  apply  in  pay- 
ment of  them  the  interest  of  the  defendant 
in  a  partnership  of  which  he  is  a  member. 
The  notes  were  made  by  the  Esperanza  Mar- 
ble Company,  and  were  indorsed  in  blank 
by  it  and  the  defendant  and  two  other  par- 
ties, and  were  all  made  pavable  at  what  we 
assume  to  be  the  plaintiff  Bank  in  Rutland, 
Yt.  This  suit  is  against  the  defendant  alone. 
The  respondent  in  his  answer  claims  that  his 
indorsement  was  made-  and  took  effect  as  a 
contract  in  the  State  of  Vermont  and  that 
by  tlie  law  of  that  State  his  obligation  de- 
pended, as  between  the  plaintiff  and  himself 
or  any  other  party  takiDg  the  notes  with  no- 
tice, upon  the.  understanding  or  agreement  be- 
tween the  bank  and  himself  in  regard  to  said 
indorsement,  and  that  his  indorsement  was 
in  fact  made  subject  to  an  oral  agreement 
with  the  plaintiff  set  out  in  his  answer, 
which  he  has  fully  performed.  At  the  time 
the  respondent  offered  testimony  tending  to 
prove  the  alleged  oral  agreement.  The  court 
received  it  de  bene,  and  at  the  conclusion  of 
all  the  testimony  ruled  that  the  lexjori,  and 
not  the  lex  loci  contractus,  must  govern  the 
case ;  that  the  oral  agreement  and  the  evi- 
dence tending  to  prove  it  were  inadmissible 
and  immaterial  and  could  not  be  considered 


by  the  jury.  The  respondent  excepted  to 
this  ruling  and  the  question  before  us  is  as 
to  its  correctness. 

The  testimony  introduced  by  the  plaintiff 
tended  to  show  the  following,  among  other 
facts  in  regard  to  his  indorsement  of  the 
notes  in  suit.  In  January,  1887,  the  plain- 
tiff Bank  had  over-due  notes  which  it  had 
discounted  for  the  Esperanza  Marble  Com- 
pany of  New  York,  but  which  had  its  usual 
place  of  business  in  Rutland.  Part  of  these 
notes  -^ere  indorsed  by  respondent.  The 
plaintiff  also  held  a  mortgage  on  certain 
property  in  New  York  as  collateral  to  these 
not^s,  but  found  it  inconvenient  to  attend  to 
its  collection  and  requested* the  respondent  to 
attend,  to  it  in  its  behalf,  and  it  was  orally 
agreed  between  the  respondent  and  the  plain- 
tiff that  the  mortgage  should  be  assigned  to 
the  respondent  and  that  he  should  collect  the 
same  and  pay  over  the  proceeds  to  the  Bank. 
It  was  also  orally  agreed  that  the  notes  held 
by  the  Bank  against  the  marble  company 
should  be  surrendered  to  it  and  new  notes 
given  by  it  therefor,  which  should  be  indorsed 
by  the  respondent  and  the  other  two  parties 
whose  names  are  on  the  notes  in  suit,  and 
that  the  notes  should  be  renewed  from  time 
to  time  as  they  fell  due,  the  renewals  bein^ 
indorsed  by  the  same  parties,  until  the  total 
amount  collectible  on  the  mortgage  had  been 
received  and  paid  over  by  the  respondent  to 
the  plaintiff  Bank.     It  was  further  orally 


by  parol  evidenoe  that  an  indorsement,  ezpreased 
to  be  ''  for  oolleotlon,"  wbk  intended  to  pass  title 
(White  v.  Miners  Nat.  Bank  of  Georgetown,  108  U* 
8. 668, 26  L.  ed.  860:  Leary  v.  Blanohard,  46  Me.  868; 
Canton  First  Nat.  Bank  v.  MoCann,  4  111.  App.  290; 
Armour  Bros.  Bkg.  Co.  v.  Riley  County  Bank,  90 
Kan.  168:  Rock  County  Nat.  Bank  v.  HolUster,  21 
Minn.  386;  Third  NaL  Bank  v.  Oark,  23  Minn.  268>: 
as  an  escrow  upon  an  express  condition  not  yet 
performed  (Chaddock  v.  Vanness,  supra:  Bell  v. 
Ingestre,  12  Q.  a  317;  Gk>g8rerley  v.  Cuthbert,  2  Bos. 
ft  P^  17U;  Wallis  V.  Littell,  11  G.  B.  N.  8.  869;  Ricketts 
V.  Pendleton,  14  Md.  880),  or  to  enable  a  transfer 
for  any  other  special  purpose.  Pollock  v.  Brad- 
bury, 8  Moore,  P.  C.  227;  Bell  v.  Ingestre,  12  Q.  B. 
817;  Adams  v.  Jones,  12  Ad.  &  EL  466;  Dale  v.  Gear, 
8H  Conn.  16;  Hamburger  v.  Miller,  48  Md.  886;  Scam- 
mon  V.  Adams,  11  III.  678;  Chaddock  v.  Vnnneas,  86 
N.  J.  L.  680;  Mendenhall  v.  Davis,  72  N.  C.  150; 
Iredell  County  Comrs.  v.  Wasson,  88  N.  C.  806; 
Girard  Bank  v.  Comley,  2  Miles,  406;  Patterson  v. 
Todd,  18  Pa.  428;  Patten  v.  Pearson,  57  Me.  428; 
Lynch  v.  Goldsmith,  64  Ga.  43;  Hardy  v.  White,  60 
Ga.  465.  But  see,  contra^  Lee  v.  Pile,  87  Ind.  107; 
Dunn  V.  Ghost,  6  Colo.  184. 

Parol  evidence  is  not  admissible  to  show  this  fact 
in  a  suit  by  a  bona  fide  holder.  Lewis  v.  Dunlap, 
78  Mo.  174;  Stapler  v.  Burns,  48  Ga.  882;  Meador  v. 
Dollar  Sav.  Bank,  66  Ga.  606. 

Thirdly,  it  may  always  be  shown  by  parol  evi- 
dence that  the  indorsement  was  procured  by  fraud, 
accident  or  mistake.  Klrkham  v.  Boston,  07  111.  500; 
Lewis  v.  Dunlap,  72  Mo.  178;  Hamburger  v.  Miller, 
48  Md.  826;  HIU  v.  Sly,  6  Serg.  ft  R.  868;  Breneman  v. 
Fumiss,  90  Pa.  186;  Tiedeman,  Com.  Paper,  §  274. 
See  note  to  Kulenkamp  v.  Groff  (Mich.)  1  L.  R.  A. 
604. 

Lex  loci  contractw* 
A  promissory  note  made  and  signed  in  another 
State,  and  payable  there,  although  sent  by  mail  to 
the  payee  in  Massachusetts,  is  executed  in  and  to 
be  governed  by  the  law  of  the  other  State.  Shoe 
18  L.  R.  A, 


&  Leather  Nat.  Bank  v.  Wood,  8  New  Bng.  Rep.  US, 
142  Mass.  667. 

The  principle  is  also  well -settled  that  a  voluntary 
conveyance  of  personal  property,  good  by  the  law 
of  the  place  where  it  was  made,  passes  title  where- 
soever the  property  may  be  situated.  Hoyt  v. 
Thompson,  19  N.  Y.  284. 

The  rule  is  laid  down  in  Edgerly  v.  Bush,  81 N.  Y. 
808,  by  Folger,  Ch.  J.,  as  follows:  "  The  law  of  the 
domicil  of  the  owner  of  personal  property,  as  a 
general  rule,  determines  the  validity  of  every 
transfer  made  of  it  by  him." 

It  may  be  affirmed,  as  a  general  proposition,  that 
the  validity  of  a  contract  relative  to  negotiable 
paper  is,  in  all  instances,  determined  by  the  law 
where  it  is  made.  Armour  v.  McMichaeU  86  N.  J. 
L.  92,  04:  Cotheal  v.  Blydenburgh,  6  N.  J.  Eq.  17; 
Woodruff  V.  Hill,  116  Mass.  810;  McDougald  t. 
Rutherford,  80  Ala.  268.  ' 

Commercial  paper  is  governed  by  the  same  rules 
applicable  to  other  contracts,  in  so  far  as  it  is 
placed  within  the  law  prevailing  within  the  Juris- 
diction where  it  is  uttered.  The  law  of  that  Juris- 
diction governs  the  contract,  provided  it  is  not 
against  the  public  morals  or  policy  of  the  particu- 
lar State  where  it  is  to  be  enforced.  See  Byles, 
Bills,  402;  Story,  Conf .  L.  S  242. 

Where  a  written  contract  is  complete,  the  plaoe 
of  its  delivery  is,  in  legal  contemplation,  the  plaoe 
where  it  was  made.  Freese  v.  Browncll,  36  N.  J. 
L.  286;  CampbeU  v.  Nichols,  88  N.  J.  L.  81;  Hyde  v. 
Goodnow,8  N.  Y.  866;  Second  Nat.  Bank  v.  Smoot, 
8  Mac  Art  h.  871. 

The  delivery  completes  the  contract,  and  controls 
the  date,  as  well  as  the  mere  plaoe  of  drawiner 
the  instrument.  Hyde  v.  Goodnow,  supra;  Connor 
V.  Donneli,  66  Tex.  167;  Findlay  v.  Hall,  12  Ohio  St. 
610. 

As  to  the  incompetency  of  parol  evidenoe  to  vary 
the  terms  of  a  written  contract,  see  votes  to  Diven 
V.  Johnson  (Ind.)  8  L.  R.  A.  808;  Buikley  v.  Devine 
ail.)  8  L.  R.  A.  380;  Ferguson  v.  Rafferty  (Pa.)  6  L. 
R.  A.  88. 
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agreed  that  the  respondent  should  not  be  lia- 
ble on  his  indorsements  beyond  the  amount 
which  he  might  receive  on  account  of  the 
mortgage  and  fail  to  pay  over  to  the  plain- 
tiff, and  that  he  should  be  held  liable  on  his 
indorsements  only  to  secure  the  performance 
of  his  agreement  to  collect  and  pay  over  on 
account  of  the  mortgage.  The  agreement 
thus  made  was  carried  out.  The  over-due 
notes  of  the  marble  company  were  surrendered 
to  it  and  new  notes  indorsed  b^  the  respond- 
ent and  the  other  parties  taken  in  their  stead. 
These  have  been  renewed  from  time  to  time, 
the  renewals  being  indorsed  by  the  same 
parties,  and  the  notes  in  suit  are  renewals  of 
said  original  notes.  The  notes  have  all  been 
made  payable  to  the  plaintiff  Bank  in  Rut- 
land and  the  respondent's  indorsement  upon 
all  of  them  was  made  and  took  effect  as  a 
contract  made  in  Vermont.  The  mortgage 
was  assigned  to  the  respondent  and  he  has 
paid  over  to  the  plaintiff  Bank  all  money 
which  he  has  collected  under  it. 

At  the  trial  the  jury  found  by  direction  of 
the  court  that  the  notes  in  suit  were  made 
payable  in  the  State  of  Vermont,  and  that 
respondent's  indorsement  was  made  and  took 
effect  as  a  contract  in  that  State. 

It  is  apparent  that  if  the  lex  fori  is  to  govern 
the  respondent  cannot  avail  himself  of  the 
oral  a^eement    entered    into    between    the 

Slaintiff  and  himself.  Adamn  v.  WiUon,  12 
[et.  1S8 ;  Wright  v.  Morse,  9  Gray,  337.  We 
do  not  think,  however,  that  it  should  govern. 
It  is  clear  that  in  all  that  relates  to  the  con- 
tract itself,  to  its  nature  and  validity  and 
interpretation,  the  law  of  the  place  where 
it  is  made  governs.  Shoe  <fe  Leather  Nat.  Bank 
V.  Wood,  142  Mass.  563,  3  New  Eng.  Rep. 
118;  MiUiken  v.  Pratt,  125  Mass.  374;  Carrie' 
gie  V.  Morrison,  2  Met.  381 ;  Mc/iols  v.  Mase, 
94  N.  Y.  160 ;  Biaszell  v.  Cummings,  61  Vt. 
213 ;  Fbrepaugh  v.  Delaioare,  L.  &  W.  R.  Go. 
128  Pa.  218,  5  L.  R.  A.  508;  Liverpool  4b 
Olobe  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129 
U.  8.  453,  32  L.  ed.  796 ;  Fonseea  v.  Cunard 
6.    S.    Co.  158  Mass.  ~,  12  L.    R.    A.    840. 

And  the  law  of  the  place  where  the  con- 
tract is  made  is  without  any  express  assent 
or  agreement  of  the  parties  incorporated  into 
and  forms  a  part  of  the  contract.  Their  con- 
tract is  presumed  to  be  made  with  reference 
to  the  law  of  the  place  where  it  is  entered 
into,  unless  it  appears  that  it  was  entered 
into  with  reference  to  the  law  of  some  other 
Stat€  or  country.  Wasfujigton  Cent.  Nat. 
Bank  v.  Hume,  128  U.  S.  207,  32  L.  ed. 
876 ;  Chapin  v.  Dobson,  78  N.  Y.  74. 

A  contract  valid  in  the  State  or  country 
where  it  is  made  will  be  enforced  even  in  a 
State  or  country  where  it  would  be  invalid, 
provided  it  be  not  there  contrary  to  public 
policy  or  morals.  Parsons  v.  Trask,  7  Gray, 
473 ;  MiUiken  v.  Prait  and  Forepaugh  v.  Dda- 
ioare,  L.  <fc  W.  R.   Co.  stipra. 

On  the  other  hand,  it  is  equally  clear  that 
in  all  that  relates  to  the  procedure  for  enforc- 
ing the  contract  the  law  of  the  forum  controls. 
Shoe  ik  Leather  Nat.  Bank  v.  Wood  and  Carne- 
gie v.  Morrison,  supra;  Hoadley  v.  Northern 
Tramp.  Co.  115  Mass.  304. 

Thus  the  form  in  which  and  the  parties 
by  or  against  whom  the  action  shall  be 
13  L.R  A. 


brought,  the  competency  of  the  evidence 
offered  to  establish  the  alleged  cause  of  ac- 
tion, whether  the  cause  of  action  is  barred 
by  the  Statutes  of  Limitation,  whether  a 
party  can  maintain  an  action  in  his  own 
name  or  is  obliged  to  use  that  of  another, 
whether  a  contract  is  negotiable,  and  whether 
it  is  to  be  sued  on  as  a  specialty  or  a  simple 
contract,  with  many  other  similar  things, 
have  been  held  to  be  matters  affecting  tne 
remedy  and  therefore  to  l)e  governed  by  the 
lex  fori.  PearsaU  v.  Dwight,  2  Mass.  84  ;  Orr 
V.  Amory,  11  Mass.  25 ;  Foss  v.  Nutting,  14 
Gray,  484;  JAOch  v.  Greene,  116  Mass.  534; 
Drake  v.  Rice,  130  Mass.  410;  Uoadley  v. 
Northern  Transp.  Co.  115  Mass.  304 ;  MeClees 
V.  Burt,  5  Met.  198 ;  Richardson  v.  New  York 
Cent.  R.  Co.  98  Mass.  85 ;  Downer  v.  Chese- 
brough,  36  Conn.  39 ;  Leroux  v.  Brown,  12  C. 
B.  801;  Stoneman  v.  Brie  R.  Co.  52  N.  Y. 
429. 

It  is  sometimes  difficult  to  decide  whether 
the  question  raised  in  a  given  case  relates  to 
the  nature  and  validity  of  the  contract  or  to 
the  remedy  upon  it.  We  think  in  the  pres- 
ent instance  it  relates  to  the  former  and  not 
to  the  latter.  The  respondent  claimed  that 
under  the  laws  of  Vermont  his  obligation 
growing  out  of  his  indorsements  was  not  an 
absolute  one,  but  depended  as  between  the 
parties  upon  the  oral  agreement  or  under- 
standinsr,  if  any,  between  them  at  the  time 
when  he  placed  his  name  upon  the  notes. 
The  respondent  further  claimed  that  when 
he  placed  his  name  upon  the  notes  he  did  so 
under  an  oral  agreement  with  the  plaintiff 
Bank  by  the  terms  of  which  his  indorsement 
was  only  to  be  regarded  as  security  for  the  . 
payment  by  him  to  the  Bank  of  the  money 
that  he  might  collect  on  the  mortgage  which 
was  assigned  to  him.  Assuming,  as  we  must 
for  the  purposes  of  this  case,  that  the  law  of 
Vermont  was  as  stated  by  the  respondent, 
the  testimony  offered  bj  him  bore  clearly 
upon  the  nature  and  validity  of  the  contract 
between  himself  and  the  Bank.  The  re- 
spondent could  not  show  what  the  agreement 
was  in  any  other  way  than  that  in  which  he 
offered  to  show  it.  It  was  not  an  attempt  on 
his  part  to  vary  a  written  contract,  because 
under  the  laws  of  Vermont  the  indorsement 
did  not  of  itself  constitute  an  absolute  con- 
tract; but  in  order  to  determine  what  the, 
contract  was  it  was  necessary  to  ascertain 
what  agreements  or  undertakings  were  en- 
tered into  at  the  time  of  and  in  connection 
with  and  as  part  of  the  indorsement.  If 
there  were  none,  then  the  contract  between 
the  plaintiff  and  respondent  was  the  usual 
contract  growing  out  of  a  blank  indorsement. 
If  there  were  such  undertakings  or  agree- 
ments, then  they  entered  into  and  formed  a 
part  of  the  contract  of  indorsement.  The 
evidence  was  rejected,  not  because  it  would 
have  been  incompetent  to  prove  the  facts 
which  it  was  offered  to  establish  had  the 
contract  been  valid  in  this  Stat<j,  but  on  the 
ground  that  it  related  to  a  matter  affecting 
the  remedy.  Back  of  all  questions  of  rem- 
edy, however,  lies  the  question  of  the  con- 
tract itself,  and  we  think  the  evidence  should 
have  been  allowed  as  bearing  upon  that  fact. 
See  Williams  v.    Tfacfc,  1  Met.  82 ;  Powers  v. 
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Lyneh,  8  Mass.  77 ;  Trimbey  v.  Vignier,  1 
BiDg.  N.  C.  151 ;  Burrows  v.  Jemino,  2 
Strange,  733 ;  Shoe  dk  Leather  Nat.  Bank  v. 
Wood,  supra;  Wattson  v.  Campbell,  88  N.  Y. 
153 ;  Dunn  v.  Welsli,  62  Ga.  241 ;  Farepaugh 
V.  Delaware,  L.  &  W,  R.  Co.  supra. 

The  plaintiff  objects  that  there  was  no  is- 
sue framed  upon  the  laws  of  Vermont.  But 
the  ruling  of  the  court  rendered  such  an 
issue  immaterial ;  besides  an  issue  could  at 
any  time  have  been  framed  in  the  discretion 
of  the  court  if  satisfied  that  justice  required 
that  it  should  be  done  or  the  court  could 
hear  and  pass  upon  the  question  itself.  At- 
lanta Mills  v.  Ma&(m,  120  Mass.  244. 

Exceptions  sustained. 


BANK  OF  NORTH    AMERICA,  Appt., 

V. 

Frederick  H.  RINDGE. 


(.... 


...) 


An  action  to  enforce  the  liability  of  a 
■to<skholder  under  the  laws  of  another 
StatOt  hi  which  the  oorporatioa  was  orsranized 


and  Judgment  has  been  rendered  a^iost  It  but 
DO  prooeediugs  taken  against  htaii,  cannot  be 
maintained  la  a  State  where  the  corporation  has 
no  place  of  business  when  the  parties,  although 
both  nonresidents,  do  not  reside  in  the  same  State, 
and  neither  of  them  resides  m  the  State  where 
the  corporation  was  organized. 

(June  27, 180L) 

APPEAL  by  plaintiflf  from  a  judgment  of  the 
Su|3erior  Court  for  Suffolk  County  in  fa- 
vor of  defendant  in  an  action  brought  to  en- 
force defendant's  alleged  liability  as  a  stock- 
holder of  the  Haddam  State  Bank,  for  unpaid 
and  uncollectible  debts  of  the  Bank.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

if r/ Henry  S.  Dewey*  for  plaintiff: 

By  the  almost  unanimous  decisions  of  the 
courts  of  the  several  States,  and  of  the  federal 
courts,  this  action  may  be  maintained. 

Cook.  Stock  &  Stockholders,  2d  ed.  §  228, 
and  cases  cited,  especially  Flash  v.  Conn,  109 
U.  S.  871,  27  L.  ed.  966;  CuykendaU  v.  MiU^, 
10  Fed.  Rep.  842;  Andrews  v.  Bacon,  38  Fed. 
Rep.  777;  Lo^ery  v.  Inman,  46  N.  Y.  119; 
Corning  v.  McCuUough,  1  N.  Y.  47;  Paine  v. 


Note.— SiTect  of  staJbulory  enactment. 

The  liability  of  stockholders  in  a  corporation  of 
a  foreign  State,  or  of  one  of  the  United  States, 
must  be  determined  by  the  laws  of  that  State. 
Hutohlns  v.  New  England  Goal  Mln.  Co.  4  AUen, 
680;  Jones  v.  Sission,  6  Gray,  288;  Penobscot  &  K.  R. 
Co.  V.  Bartlett,  12  Gray,  244;  Blaokstone  Mfg.  Co. 
V.  Blackstone,  18  Gray,  488. 

That  the  statutes  of  a  State  do  not  operate  with 
extraterritorial  force  will  be  conceded.  How  far 
they  sbouJd  be  enforced,  beyond  the  limits  of  the 
State  which  has  enacted  them  must  depend  on 
several  considerations,  as  whether  any  wrong  or 
Injury  wlU  be  done  to  the  citizens  of  the  State  in 
which  they  are  sought  to  be  enforced,  whether  Its 
own  Jaws  will  be  contravened  or  impaired,  and 
whether  Its  courts  are  capable  of  doing  complete 
Justice  to  those  liable  to  be  affected  by  their  de- 
crees. New  Haven  Horse  Shoe  Nail  Co.  v.  Linden 
Spring  Co.  2  New  Eng.  Rep.  680, 142  Mass.  849. 

Although  in  Aultman^s  Appeal,  98  Pa.  606,  the 
courts  of  Pennsylvania  apparently  took  full  Juris- 
diction over  an  Ohio  corporation  and  its  stockhold- 
ers, to  enforce  the  liability  of  the  stockholders 
under  the  Statutes  of  Ohio,  yet  the  Massachusetts 
courts  have  uniformly  declined  such  an  exercise  of 
Jurisdictional  power.  See  Erlckson  v.^e8mith,16 
Gray,  221;  Ualsey  v.  McLean,  M  Allen,  488;  Smith  v. 
Mutual  L.  Ids.  Co.  of  New  York,  14  Alien,  886;  New 
Haven  Horse  Shoe  Nail  Co.  v.  Linden  Spring  Co. 
8upra;  Post  v.  Toledo,  C.  &  St.  L.  R.  Co.  4  New  Eng. 
Rep.  221, 144  Mass.  da. 

A  general  statute  imposing  liability  for  corpo- 
rate debts  upon  stockholders  is  not  considered  as 
imposing  a  penalty,  but  as  recognizing  an  obliga- 
tion arising  upon  contract  Norrls  v.  Wrenschall, 
84  Md.  492;  Brickson  v.  Nesmith,  46  N.  H.  SH;  Com- 
ing V.  McCullougb,  1  N.  Y.  47;  Coleman  v.  White, 
14  Wis.  701. 

When  a  statute  confers  a  right  and  imposes  a  lia- 
bility, without  providing  a  distinct  remedy  the 
common  law  supplies  an  adequate  remedy  by  giv- 
ing to  a  party  an  appropriate  action.  But  it  Is 
equally  well  settled  that  when  a  statute  confers  a 
right  and  prescribes  a  remedy,  that  remedy  and 
that  only  can  be  pursued.  Knowlton  v.  Ackley,  8 
Cush.  97;  Pollard  v.  Bailey,  87  U.  S.  20  Wall.  627,  22 
L.  ed.  878;  Jessup  v.  Carnegie,  80  N.  Y.  441. 
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When  the  liability  contended  for  is  in  the  nature 
of  a  penalty  Imposed  by  the  statute  of  one  State,  it 
cannot  be  enforced  in  another.  Halsey  v.  McLean, 
12  Allen,  488;  Bird  v.  Hayden,  1  Robt.  383;  Derrick- 
son  V.  Smith,  27  N.  J.  L.  166;  Plymouth  First  Nat. 
Bank  v.  Price.  88  Md.  487;  Gale  v.  Eastman,  7  Met. 
14;  State  v.  John,  6  Ohio,  217;  Cable  v.  McCune,  » 
Mo.  871;  Lawler  v.  Burt,  7  Ohio  St.  841;  Dane  v. 
Dane  Mfg.  Co.  14  Gray,  488;  Merchants  Bank  v. 
Bliss,  1  Robt.  891. 

One  State  wiU  not  enforce  the  pencA  latos  of  an- 
other. 

Mr.  Cook,  In  his  late  work  on  Stock  and  Stock- 
holders, at  S  218,  says:  **It  is  settled  law  tbat  one  State 
will  not  enforce  the  penal  legislation  of  another 
State.  Story,  Conf .  L.  H  620-621;  Wharton,  Conf .  L. 
•  858  et  MQ.;  Rorer,  Interstate  Laws,  148, 149. 

''Penal  laws  are  strictly  local,  and  cannot  have 
any  operation  beyond  the  Jurisdiction  of  the  coun- 
try where  they  were  enacted.^*  ScoviUe  v.  Can- 
field,  14  Johns.  388. 

Consequently,  it  is  a  general  rule  that  the  courts 
of  one  State  will  enforce  a  statutory  liability 
of  stockholders  created  in  another  State,  only 
when  that  liability  is  held  to  have  arisen  from  con- 
tract. If  it  is  penal,  ft  can  never  be  enforced  out 
of  the  State  by  which  it  is  created.  Lowry  v.  In- 
man,  46  N.  Y.  119;  Patteson  v.  Baker.  84  How.  Pr. 
180;  Union  Iron  Co.  v.  Pierce,  4  Biss.  827;  Howell  v. 
Manglesdorf ,  88  Kan.  194. 

When  the  Statuteof  Limitations  is  relied  upon  as 
a  defense,  it  becomes  material  to  settle  whether  the 
liability  is  of  a  penal  natui-e  or  whether  it  arises 
ex  contractu.  In  the  former  case  the  statute  is 
generally  shorter.  A  statutory  liability  when  It  Is 
a  liability  in  contract  and  not  a  penalty  may,  un* 
der  the  proper  limitations,  be  enforced  in  an  ac- 
tion In  the  federal  courts.  Flash  v.  Conn,  109  U.  8. 
871, 27  L.  ed.  966. 

And,  in  general,  a  creditor  of  a  corporation  whoee 
shareholders  are  by  statute  made  personally  Uable 
for  its  debts,  may  maintain  a  suit  to  enforce  this 
liability  wherever  he  can  obtain  Jurisdiction  over 
the  necessary  parties.  The  right  to  bring  such  aa 
action,  provided  it  does  not  seek  to  enforce  a  pen* 
alty,  win  not,  it  is  believed,  be  denied  in  any  State 
to  the  inhabitants  of  any  other  State,  if  there  is  Ju« 
risdictlon  of  the  proper  parties  defendant.    Ault- 
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Stewart,  88  Conn.  516;  Grand  Bapids  Sav. 
BaTik  V.  Warren,  52  Mich.  557;  Hodgeon  v. 
Gheee&r,  8  Mo.  App.  821;  Woods  v.  Wicks,  7 
Lea,  40;  Aultman'e  App.  97  Pa,  505;  Tinker 
V.  Van  Dyke,  1  Flipp.  532. 

In  proper  cases,  the  courts  of  this  Common- 
weal&  are  open  to  parties  in  controversies 
arising  out  of  the  statutory  liability  of  stock- 
holders in  foreign  corporations. 

Post  V.  Toledo,  C.  ds  8t.  L,  B,  Co.  4  New 
Ene.  Rep.  221,  144  Mass.  341. 

Messrs.  Hutchins  &  Wheeler,  for  de- 
fendant: 

No  proceedinsr  at  law  or  in  equity  will  lie  to 
enforce  the  individual  liability  for  corporate 
debts  imposed  upon  officers  and  stockholders 
by  the  laws  of  another  State  in  which  the  cor- 
poration is  established. 

Smith  V.  Mat.  L.  Ivs.  Co.  of  New  York,  14 
Allen,  336,  342;  Erickson  v.  yesmith,  15  Gray. 
221,  4  Allen.  233;  Halsey  v.  McLean,  12  Allen, 
488;  2^ew  Haven  Horse  Nail  Co.  v.  Linden 
Spring  Co.  2  New  Eng.  Rep.  580,  142  Mass. 
349;  Post  V.  Toledo.  C.  dt  St.  L.  R.  Co.  4  New 
Eng.  Rep.  221,  144  Mass.  341. 

In  the  enforcenaent  of  the  Kansas  law  there 
will  arise  the  question  of  the  priorities  of  the 
claims  of  different  creditors  of  the  corporation. 


I  In  some  States  the  creditor  first  bringing  suit 
has  priority. 

Jngalls  v.  Cole,  47  Me.  530;  Thelms  v.  Smiley, 
110  111.  316. 

In  Missouri  the  creditors  rank  in  the  order  in 
which  they  have  respectively  obtained  judg- 
ment. 

State  Sav;  Asso.  v.  Kellogg,  68  Mo.  540. 

And  it  is  generally  held  that  a  bill  in  equity 
will  lie  on  behalf  of  all  the  creditors  against  the 
corporation  and  all  the  stockholders  to  secure  a 
ratable  division  of  the  amounts  due  from  the 
different  stockholders  among  the  creditors,  and 
that  in  such  a  suit  the  creditors  will  be  enjoined 
from  prosecuting  independent  suits,  and  no  pri- 
ority among  the  creditors  will  be  recognized. 

Chieago  v.  HaXL  103  III.  342;  Eanus  v.  Dor- 
ris,  102  111.  350;  Pfohl  v.  Simpson,  74  N.  Y. 
187;  Wright  v.  McCormack,  17  Ohio  St.  86.  See 
Thompson,  Liability  of  Stockholders,  g|  420- 
426;  2  Morawetz,  Priv.  Corp.  2d  ed.  §  897. 

If  such  a  suit  were  pending  in  Kansas,  and 
this  defendant  had  been  served  with  process 
therein,  how  could  he  protect  himself  from 
paying  more  than  the  statute  liability?  No 
injunction  by  the  court  in  Kansas  could  affect 
the  plaintiff,  a  resident  of  New  York. 

Chit  V.  Partridge,  7  Met.  570. 


man^s  App.  98  Pa.  506;  Sackett^s  Harbor  Bank  v. 
Blake,  3  Rich.  Eq.  286;  Woods  v.  Wicks,  7  Lea,  40; 
Plymouth  First  Nat.  Bank  v.  Price,  83  Md.  487;  Ex 
parte  Van  Riper,  20  Wend.  814;  McDonongh  v. 
Phelps,  15  How.  Pr,  872;  Lowry  v.  Inman,  supra; 
Bank  of  Virffinia  v.  Adams,  1  Pars.  8el.  Eq.  Cas. 
634.  See  also  Paine  v.  Stewart,  38  Conn.  618;  Bond 
V.  Appleton,  8  Blass.  472;  Healy  v.  Boot,  11  Pick. 
389;  Gale  v.  Eastman,  7  Met.  14;  Erickson  v.  Nesmitb, 
15  Gray,  221,  4  Allen,  233,  46  N.  H.  871;  Hutcbins  v. 
Kew  England  Coal  Min.  Co.  4  Allen,  580;  Halsey  v. 
McLean,  12  Allen,  438;  Smith  v.  Mutual  L.  Ins.  Co. 
of  New  York,  14  Allen,  386;  fiateman  v.  Service,  L. 
B.  6  App.  Cbs.  386. 

When  the  suit  is  maintainable,  the  construction 
placed  upon  the  statute  of  the  State  in  which  the 
corporation  exists,  by  the  courts  of  that  State,  is, 
as  a  general  rule,  controlling,  and  will  be  f oUowed 
by  the  ooiurts  of  the  State  wbere  the  suit  to  en- 
force is  brought.  Jessup  v.  Carnegie,  80  N.  T.  441; 
Chase  v.  Curtis,  113  IT.  8.  452,  28  L.  ed.  1038.  See  also 
Hunt  V.  Hunt,  72  N.  Y.  236;  Fairfield  v.  Gallatin 
County,  100  U.  S.  47, 25  L.  ed.  544;  Elmendorf  v.  Tay- 
lor,  23  n.  S.  10  Wheat.  152, 160, 0  L.  ed.  289, 292;  Shel- 
by V.  Guy,  24  U.  S.  11  Wheat.  867,  6  L.  ed.  496:  South 
Ottawa  V.  Perkins,  94  U.  S.  260, 267,  24  L.  ed.  154, 157; 
Pelk  V.  Chicago  &  N.  W.  R.  Co.  94  U.  S.  164, 24  L.  ed. 
97;  Leavenworth  County  Comrs.  v.  Barnes,  94  U.  S. 
70, 24  L.  ed.63;  Adams  v.  NasbvlUe,  95  U.  S.  19,  24  L. 
ed.  869;  Ehnwood  v.  Marcy,  92  U.  S.  289,  28  L.  ed.  710. 

The  extent  of  that  liability  and  the  mode  in 
which  it  shall  be  enforced,  and  the  position  in 
which  the  stockholders  are  placed,  must  be  deter- 
mined by  the  laws  of  the  State  creating  the  corpo- 
ration, and  by  a  tribunal  that  can  control  the  con- 
duct and  action  of  the  corporation.  New  Haven 
Horse  Shoe  Nail  Co.  v.  Linden  Spring  Co.  2  New 
Bng.  Rep.  580, 142  Mass.  849. 

When  statute  is  not  penai. 

A  statute  is  not  penal  which  provides  that  all 
stockholders  shall  be  liable  to  an  amount  equal  to 
that  of  their  stock  until  the  whole  of  the  capital 
stock  axed  and  limited  by  the  company  shall  have 
have  been  paid  in,  and  a  certificate  thereof  shall 
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have  been  filed.    Cuykendall  v.  Miles,  10  Fed.  Rep. 
842. 

When  Statute  of  Limitations  applies. 

Suits  at  law  or  in  equity  by  creditors  of  a  corpo- 
ration to  enforce  the  liability  of  stockbolders  under 
a  state  statute  are  governed  by  the  Statute  of  Lim- 
itations of  the  State,  and  a  liability,  to  be  enforce- 
able, must  be  in  compliance  with  the  condition 
applicable  to  it  under  the  legislative  Acts  and  Judi- 
cial decision?  of  the  State  which  creates  the  corpo- 
ration and  imposes  the  liability.  Andrews  V.Bacon, 
38  Fed.  Rep.  777;  Fourth  Nat.  Bank  of  New  York  v. 
Francklyn,  120  U.  S.  747,  30  L.  ed.  825. 

Wbere  the  supreme  court  of  the  State  has  con- 
strued the  statute  relating  to  corporate  liability, 
and  held  that  the  remedies  which  it  provides  are 
exclusive,  this  decision  is  controlled  in  the  federal 
courts,  as  it  is  not  in  conflict  with  the  Constitution, 
laws  or  treaties  of  the  United  States.  Fairfield  v. 
Gallatin  County,  100  U.  S.  47, 25  L.  ed.  644,  and  cases 
cited;  Post  v.  KendaU  County  Suprs.  105  U.  S.  667, 
28  L.  ed.  1204;  Norton  v.  Sbelby  County,  118  U.  S. 
425, 80  L.  ed.  178;  Jessup  v.  Carnegie,  80  N.  T.  441. 

If  the  rigbt  to  an  independent  personal  action 
against  the  stockholder  cannot  be  maintained  in 
the  State  of  the  domicll  of  the  corporation,  it  can- 
not be  maintained  in  another  State.  Lowry  v. 
Inman,  46  N.  T.  128;  Merrick  v.  Van  Santvoord,  84 
N.  Y.  208;  Patteson  v.  Baker.  84  How.  Pr.  180; 
Thompson,  Liability  of  Stockholders,  •  80,  and  cases 
cited. 

Comity  as  applied  to  the  enforcement  of  a  foreign  law. 
The  laws  of  foreign  States  do  not  operate  or  have 
force  in  another  State  ex  propria  vigore^  but  only 
ex  comitate.  The  courts  of  a  State  where  the  laws 
of  a  foreign  State  are  sought  to  be  enforced  will 
use  a  sound  discretion  as  to  the  extent  and  mode  of 
exercising  this  comity.  They  will  not  suffer  for- 
eign laws  or  statutes  to  work  Injury  or  injustice 
upon  their  own  citizens,  nor  permit  tbelr  tribunals 
to  be  used  for  the  purpose  of  affording  remedies 
which  are  denied  to  parties  in  tbe  jurisdiction  of 
the  State  that  enacted  the  law,  and  which  tend  to 
operate  with  hardship  on  their  own  citizens  and 
subjects.    Erickson  v.Nesmith,  15  Gray,  221. 
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C.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  corporation  of  the  State  of 
New  York.  The  defendant  is  a  resident  of 
California,  who  owned  fifty  shares  of  stock  in 
the  Haddam  State  Bank'  a  corporation  of 
Kansas.  The  plaintiff  recovered  judgment  in 
Kansas  for  $6,848  and  costs  against  the  Had- 
dam State  Bank,  and  took  out  execution 
thereon,  but  could  find  no  property  of  the  Bank 
whereon  to  levy,  and  so  ihe  execution  was  re- 
turned unsatisfied.  No  steps  were  taken  in 
Kansas  to  charge  the  defendant  as  a  stock- 
bolder  in  the  Bank,  but  he  being  found  in 
Massachusetts,  the  plaintiff  brings  this  action 
against  him  here  seeking  to  charge  him  per- 
sonally for  the  judgment  against  tne  Bank  to 
the  amount  of  the  par  value  of  his  shares 
therein,  namely  $5,000.  This  is  sought  to  be 
done  hy  virtueof  the  laws  of  Kansas,  respect- 
ing which  the  averment  in  the  declaration  is 
as  follows:  *'And  the  plaintiff  further  says, 
that  hy  the  laws  of  the  State  of  Kansas  if  any 
execution  shall  have  been  issued  against  the 
property  or  effects  of  a  coxporation,  except  a 
railway  or  religious  or  chantable  corporation, 
and  there  cannot  be  found  any  property  where- 
on to  levy  such  execution,  then  execution  may 
be  issued  against  any  of  the  stockholders  to  an 
extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  or  the  plaintiff  in  the 
execution  may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judgment, 
and  such  plaintiff  may  maintain  an  action  at 
law  against  any  one  or  more  of  the  stockhold- 
ers of  such  corporation  to  recover  a  debt  due 
by  the  corporation."  The  declaration  was  de- 
murred to,  and  we  have  to  determine  whether 
the  plaintiff  states  a  case  upon  his  declaration. 

The  declaration  does  not  in  terms  set  forth 
any  statute  of  Kansas,  nor  show  to  what  extent 
the  laws  of  Kansas  above  set  forth  are  statu- 
tory, or  rest  merely  In  judicial  decisions.  It 
is  to  be  regretted  that  we  are  not  at  liberty  to 
determine  the  case  upon  an  examination  of  the 
Statute  of  Kansas,  with  the  assistance  of  any 
construction  which  may  have  been  put  upon, 
it  by  the  courts  of  that  State.  But  we  must 
take  the  case  as  the  parties  present  it  to  us. 

The  question  can  hardly  be  considered  as 
an  open  one  in  this  Commonwealth.  This 
court  has  often  declined  to  exercise  jurisdic- 
tion to  enforce  a  liability  imposed  upon  stock- 
holders in  corporations  established  in  other 
States  under  statutes  of  those  States.  In  Post 
V.  Toledo,  a  &  SL  L.  R.  Co.,  144  Mass.  841, 
845, 4  New  Eng.  Rep.  231,  it  is  said:  *'  This 
court  does  not  take  jurisdiction  of  a  suit  to 
enforce  this  liability  of  stockholders  in  a  for- 
ei^  corporation,  not  because  it  would  be  a 
suit  to  enforce  a  penalty,  or  a  suit  opposed  to 
the  policy  of  our  laws,  but  because  it  is  a  suit 
against  a  foreign  corporation  which  involves 
the  relation  between  it  and  its  stockholders, 
and  in  which  complete  justice  only  can  be 
done  by  the  courts  of  the  jurisdiction  where 
the  corporation  was  created."  See  also  New 
Eaven  IlorseShoe  Nail  Co.y,  Linden  Spring  Co. 
142  Mass.  849,  858,  2  New  Eng.  Rep.  580,  and 
cases  cited. 

The  case  at  bar  furnishes  a  strong  illustration 
of  the  propriety  of  this  course.  If  the  plain- 
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tiff,  as  a  creditor  of  the  Kansas  corporation, 
without  obtaining  any  previous  judgment  in 
Kansas  establishing  the  defendant's  liability 
as  a  stockholder,  can  maintain  an  action  di- 
rectly and  in  the  first  instance  against  him  in 
Massachusetts,  for  the  purpose  of  charging 
him  as  a  stockholder  under  the  qualified  lia- 
bility set  forth  in  the  declaration,  then  it  would 
follow  that  the  plaintiff  might  also  institute  a 
similar  action  against  him  in  California  or  in 
any  number  of  other  States  where  service 
upon  him  could  be  obtained.  The  plaintiff 
might  also  institute  similar  actions  for  the 
same  debt  in  different  States  against  other 
stockholders.  In  such  case  it  is  probable  that 
a  judgment  against  one  stockholder  without 
satisfaction  would  be  no  bar  to  actions  against 
others;  but  it  is  obvious  that  the  defendants 
in  such  actions  might  be  put  to  great  incon- 
venience in  ascertainiqg,  and  indeed  might  find 
it  practically  impossible  to  ascertain,  what 
steps  the  plaintiff  might  have  taken  against 
other  stockholders  in  other  States.  A  dis- 
honest creditor  might  possibly  recover  several 
times  over  against  different  stockholders  in 
different  States,  before  they  respectively  could 
ascertain  the  facts.  Likewise,  the  defendant, 
if  compelled  to  pay  under  a  judgment  recov- 
ered in  one  State,  would  find  it  difficult  if  not 
impossible  to  enforce  contribution  from  other 
stockholders  residing  elsewhere.  Moreover,  if 
the  plaintiff  might  maintain  such  actions 
against  the  defendant  and  against  other  stock- 
holders in  different  States,  until  he  should  final- 
ly recover  satisfaction,  other  creditors  of  the 
Kansas  corporation  might  also  do  the  same.  If 
every  creditor  of  a  Kansas  corporation  which 
has  no  propertv  with  which  to  respond  to  a 
judgment  obtained  by  such  creditor  against 
it  in  Kansas,  may  therefore,  without  any  fur- 
ther proceedings  in  that  State  to  charge  the 
stockholders,  maintain  an  action  against  every 
stockholder  in  every  State  of  the  Union  where 
service  can  be  obtained,  and  pursue  such  ac- 
tion until  satisfaction  is  obtained  from  some 
stockholder  in  some  State,  it  is  obvious  that  a 
large  amount  of  litigation  might  ensue,  under 
which  substantantial  justice  as  among  the 
stockholders  could  not  be  worked  out.  The 
liability  of  the  stockholder,  as  set  forth  in  the 
declaration,  is  not  a  general  liability  for  all  the 
debts  of  the  corporation.  The  execution 
against  the  stockholder  which  can  be  issued  in 
Kansas  in  the  action  against  the  corporation, 
as  set  forth  in  the  declaration,  is  only  "  to  an 
extent  equal  in  amount  to  the  amount  of  stock 
bv  him  or  her  owned,  together  with  any 
amount  unpaid  thereon."  Probably  by  the 
true  construction  of  the  Statute  the  action  at 
law  to  charge  stockholders,  which  is  given 
as  an  alternative  remedy,  would  be  limited 
to  a  like  amount  as  the  execution;  though 
according  to  the  averment  of  the  declaration 
the  plaintiff  in  the  execution  may  proceed  by 
action  to  charge  the  stockholders  with  the 
amount  of  his  judgment,  without  any  other 
limitation  being  expressed.  The  present  plain- 
tiff does  not  contend  that  it  can  recover  against 
the  defendant  Uie  full  amount  of  its  judg- 
ment, but  only  tne  par  value  of  the  defeudant's 
stock  in  the  Bank.  The  liability  sought  to  be 
enforced  is  a  strictly  limited  one.  It  seems  to 
us  that  a  bona  fide,  or  at  any  rate  a  compul- 
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isory,  paymeDt  to  one  creditor  would  discbarge 
a  stocKbolder  to  that  extent  from  liability  to 
others;  and  a  payment  of  the  full  par  value  of 
his  stock  would,  according  to  the  view  which 
has  ^been  expressed  by  this  court,  be  a  full 
discharge  {Halaey  v.  Me  Lean ,  12  Allen,  442), 
though  as  to  this  other  courts  mieht  hold 
otherwise.  Fowler  ▼.  Robinson,  31  Me.  189; 
Grose  V.  Hilt,  S6  Me.  22. 

There  is  no  averment  in  tlie  declaration  that 
the  defendant  has  not  thus  been  discharged 
from  liability,  and  perhaps  this  is  not  necessary, 
as  it  would  be  more  properly  a  matter  of  de- 
fense. But  in  case  of  several  actions  in  differ- 
ent States,  questions  of  priority  of  the  claims 
of  creditors  might  arise,  upon  which  the  de- 
cisions of  the  courts  of  the  different  States 
might  not  be  uniform,  and  thus  the  defendant 
might  be  held  liable  more  than  once,  and 
even  a  compulsor^r  payment  might  not  avail 
to  protect  him,  as  is  shown  by  the  cases  cited 
by  the  defendant  Moreover,  the  defendant 
miffht  by  way  of  set-off  present  claims  which 
he  holds  either  against  the  corporation  in  Kan- 
sas, or  against  the  creditor  who  sues  him,  and 
different  decisions  in  respect  to  his  right  of  set- 
off might  be  made  in  different  States. 

These  considerations  are  suggested  to  illus- 
trate the  practical  difficulty  of  enforcing  a  lia- 
bility such  as  that  set  forth  in  the  declaration, 
in  other  States  than  that  where  the  corporation 
is  established,  in  such  a  way  as  to  secure  sub- 
stantial justice.  This  ditficulty  is  far  greater 
in  cases  where  no  steps  have  been  taken  in  the 
State  where  the  corporation  is  established, 
to  ascertain  and  determine  the   amount   of 


each  stockholder's  liability.  There  the  whole 
amount  of  debts  can  be  ascertained,  and  the 
proper  proportion  assessed  upon  each  stock- 
holder; or  his  liability  can  be  otherwise  deter- 
mined, in  a  manner  which  will  avoid  man^  of 
the  objections  which  exist  against  the  mainte- 
nance of  actions  like  the  present.  We  remain 
satisfied  with  the  conclusions  heretofore  reached 
by  this  court,  that  such  an  action  under  the 
circumstances  which  appear  here,  ou^ht  not  to 
be  entertained  in  this  State.  Limiting  our 
decision  to  the  facts  now  before  us,  it  is  this: 
that  a  resident  of  the  State  of  New  York  can- 
not maintain  in  the  courts  of  this  State  an  ac- 
tion against  a  resident  of  the  State  of  Califor- 
nia, to  establish  his  personal  liability  as  a 
stockholder  of  a  corporation  organized  in  the 
State  of  Kansas,  and  having  no  place  of  busi- 
ness in  this  State,  for  a  debt  of  that  corpora- 
tion to  the  plaintiff  under  laws  of  Kansas,  such 
as  are  set  forth  in  the  declaration,  providing 
for  a  certain  special  and  limited  liability  on 
the  part  of  stockholders,  when  no  judicial  pro- 
ceedings have  been  taken  in  Kansas  to  ascer- 
tain and  establish  the  liability  of  the  defendant 
as  such  stockholder. 

Whether  the  same  result  might  not  be  reached 
on  the  ground  that  the  subsidiary  liability  of 
stockholders  such  as  is  set  forth,  is  matter  of 
remedy  only,  and  does  not  follow  the  stock- 
holder outside  the  State,  there  being  no  aver- 
ment of  a  different  construction  of  the  statute 
by  the  Kansas  courts,  we  need  not  consider. 
Broicn  v.  Eastern  Slate  Co.  134  Mass.  590. 

Judgment  for  the  d^endant  afflrmed. 


MISSOURI  SUPREME   COURT. 


WiUiam  H.  F.  SMITH,  Appt., 

V. 

Charles  K.  BURRUS,  Respt 

(....Mo ) 

1.   The  maJicioiis  proseeatlon  of  a  dvll 
suit  without  probable  cause  is  actionable,  al- 


though defendant  is  not  arrested  or  his  property 
attached. 

2.  The  Tolimtary "dismissal  of  a  civil 
suit  is  not  as  matter  of  law  prima  facie  evidence 
of  malice  in  its  institution. 

8.   The  doctrine  of  reasonable  doubt 

as  to  grullt  of  the  alleged  crime  lias  no  application 
in  an  action  for  malicious  prosecution  of  a  suit 


NOTB.— General  rules  relatino  to  mcUicUms  prosecu- 
tion. 

Probable  cause  which  will  Justify  a  criminal  ac- 
cusation, is  defined  to  be  a  reasonable  ground  of 
suspicion,  supported  by  circumstances  sufficientiy 
strong  in  themselves  to  warrant  a  cautious  man  in 
his  belief  that  the  person  accused  is  guilty  of  the 
offense  with  which  he  is  charged.  Munns  v.  Du- 
pont,  8  Wash.  C.  C.  OT;  Foshay  v.  Ferguson,  2  Denio, 
017;  Bacon  v.  Towne,  4  Cush.  218. 

Adjudged  cases  are  found,  decided  by  the  Ameri- 
can courts,  which  seem  to  follow  the  Bnglish  rule, 
and  deny  the  right  of  action  based  upon  a  civil  ac- 
tion, which  has  been  maliciously  prosecuted  with- 
out the  instance  of  either  arrest  or  attachment; 
but  recent  authorities  announce  the  more  reason- 
able rule  and  decide  that  such  an  action  Is  main- 
tainable. McCardle  v.  McGinley,  86  Ind.  538,  44  Am . 
Bep.  348;  Whipple  v.  Fuller,  11  Cionn.  682;  dosson 
T.  Staples,  42  Vt.  809:  Eastin  v.  Bank  of  Stocl^ton, 
06  Cal.  123,  56  Am.  Bep.  77;  Vanduzor  v.  Linderman, 
10  Johns.  100;  Pangbum  v.  Bull,  1  Wend.  845;  Cox 
V.  Taylor,  10  B.  Mon.  17;  Woods  v.  Finnell,  13  Bush, 
028;  Marbourg  v.  Smith,  11  Kan.  664;  Payne  t.  Bon- 
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egan,  9  TIL  App.  566;  Johnson  v.  Meyer,  36  La.  Ann. 
338;  Hoyt  v.  Macon,  2  Colo.  113;  Hall  v.  Leaming,  31 
N.  J.  L.  821,  86  Am.  Dec.  213. 

Where  an  action  has  been  commenced  malicious- 
ly without  probable  cause,  and  the  defendant  has 
been  arrested  at  the  instance  of  the  plaintiff,  or  his 
property  attached,  or  he  has  been  injured  in  any 
special  manner,  such  proceedings,  although  in  the 
nature  of  a  civil  suit,  are  sufflcieut  to  base  an  ac- 
tion for  malicious  prosecution.  Mayer  v.  Walter, 
64  Pa,  288;  Sledge  v.  McLaren,  29  Ga.  64;  Bump  v, 
Betts,  19  Wend.  421:  Watkins  v.  Baird,  0  Maas.  500; 
Lawrence  v.  Hagerman,  50  lU.  68;  Stewart  t.  Cole, 
40  Ala.  040;  Henderson  v.  Jackson,  9  Abb.  Pr.  N.  S. 
208;  Cox  V.  Taylor,  10  B.  Mon.  17;  Savage  v.  Brewer 
10  Pick.  468;  Farley  v.  Danks,  4  El.  &  Bl.  498;  Austin 
y.  Debnam,  8  Bam.  &  C.  139;  Hayden  v.  Shed,  11 
Mass.  500;  Speugler  v.  Davy,  15  Gratt  381;  aosson 
V.  Staples,  42  Vt.  209. 

The  onus  is  upon  the  plaintiff  to  prove  both  the 
want  of  probable  cause  for  the  prosecution  insti- 
tuted against  him,  and  malice  on  the  part  of  the 
defendant.  If  he  failed  to  prove  either  of  these 
facts,    the  action  necessarily   abates.     Besson  v. 


MlSSOUBI  SUPBEME  COUBT. 


-Juke,, 


for  slanderous  words  charging  a  crime.  A  pre- 
ponderanoe  of  evidenoe  is  suffleieDt  to  make  out 
a  case  for  either  party. 
4.  False  statements  concendng  a  can- 
didate for  ofBee  are  not  included  within  the 
privilege  of  discussing  his  character  and  fitness. 

(June  2Q,  1801.) 

APPEAL  by  plaintiff  from  a  ludgment  of  the 
Circuit  Court  for  Marion  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  malicious  prosecution 
of  a  civil  action  brought  by  defendant  against 
plaintiff.    Bef)ersed. 

Statement  by  Sherwood,  Ch.  J.: 

Action  for  mal  icious  prosecution.  Burrus 
brought  suit  against  Smith  for  slander,  al- 
leging that  the  latter  had  charged  him  with 
stealing  horses;  but,  after  Smith  had  been 
thus  put  to  the  trouble  and  expense  of  em- 
ploying counsel  to  defend  the  suit,  Burrus, 
as  he  admitted  in  his  answer,  voluntarily 
dismissed  the  suit  he  had  brought,  and  when 
on  the  witness  stand  testified  :  **I  dismissed 
the  suit  voluntarilv,  because  I  wanted  to." 
It  appeared  in  evidence  on  the  trial  that,  at 
the  time  the  charges  were  made  by  Smith, 
Burrus  was  running  for  justice  of  the  county 
court  in  the  Eastern  District  of  Scotland 
Countjr ;  and  the  charges  were  made  by  Smith, 
who  himself  lived  in  that  district,  to  other 
voters:  and  that  affidavits  were  read  by 
others  implicating  Burrus  as  an  accomplice 
with  one  Mayfield  in  larcenous  operations 
in  i*egard  to  horses.     Mayfield,  shortly   be- 


fore the  election  came  off,  was  convicted  and 
sentenced  for  Ave  years  to  the  penitentiary. 
There  was  testimonv  adduced  at  the  trial 
which  certainly  had  a  strong  tendency  to 
show  that  the  charges  made  by  Smith  were 
not  unfounded,  and  there  was  some  testimony 
of  a  contrary  effect.  The  instructions,  no 
far  as  necessary,  will  be  quoted  and  noticed 
in  the  opinion.  The  jury  found  for  the  de- 
fendant, hence  this  appeal. 

Messrs.  S.  W.  Birch  and  Harrison  & 
Mahan,  for  appellant: 

The  voluntary  discontinuance  of  his  suit 
affainst  plaintiff  Smith  is  prima  facie  evidence 
of  the  malice  of  defendant  Burrus. 

Bnrhans  v.  tkinford,  19  Wend.  417.  and  case» 
cited;  Garnson  v.  Pearce,  8  E.  D.  Smith,  256. 

Plaintiff  Smith  had  the  right  to  discuss  the 
honesty  and  integrity  of  Burrus  with  the  voters 
of  the  Eastern  District  of  Scotland  County, 
and  to  give  them  such  information  as  he  pos- 
sessed as  to  his  qualities  and  his  fitness  for  the 
office  of  county  judge.  By  offering  himself  as 
a  candidate  a  man  offers  his  character  for  dis- 
cussion and  investigation;  be  should  be  held 
and  considered  as  putting  his  character  in  issue 
so  far  as  respects  his  qualifications  for  the  office. 

Cooley,  Torts,  p.  217;  Townshend,  Slander 
&  Libel,  dd  ed.  g  247,  p.  478,  and  ^  241;  Com, 
V.  Clap,  4  Mass.  169;  Com.  v.  Odell,  3  Pittsb. 
449;  Odgers,  Libel  &  Slander,  §  286;  State 
V.  Batch,  81  Kan.  465;  Kimball  v.  Fernandez, 
41  Wis.  829;  Marks  v.  Baker.  28  Minn.  162; 
Barr  v.  Moore,  87  Pa.  886;  Hxcnt  v.  Bennett, 
19  N.  Y.  178. 


Southard,  10  K.  T.  296:  Fosbay  v.  Ferguson,  2  Denio, 
617. 

Proof  of  malice  wQl  not  excuse  or  supply  the 
want  of  proof  of  want  of  probable  cause,  neither 
can  the  want  of  probable  cause  be  Inferred  from 
proof  of  malice,  although  malice  may  be  inferred 
from  tbe  want  of  probable  cause.  Sutton  v.  John- 
stone, 1 T.  B.  498,  5U:  Wheeler  v.  Nesbitt,  66  U.  S.  24 
How.  644, 16  L.  ed.  765;  Heyne  v.  Blair,  62  N.  Y.  19; 
Ck>ok  V.  Walker,  30  Gki.  619:  Dickinson  v.  Maynard, 
iSO  La.  Ann.  66;  Ganea  v.  Southern  Pac.  B.  Co.  61 
Gal.  140;  Glaze  v.  Whitley,  5  Or.  164;  Willis  v.  Knox, 
5  S.  C.  474;  Harkrader  v.  Moore,  44  Gal.  144;  Dietz  v. 
Langfltt,  68  Pa.  234. 

Action  lies  in  cases  of  arrest. 

Thus  an  action  will  lie  where  a  civil  suit  is  ma- 
liciously and  without  probable  cause  begun  by  the 
arrest  of  the  party  defendant  (Collins  v.  Hayte,-  60 
lU.  887,  99  Am.  Dec.  621;  Burhans  v.  Sanf  ord,  19 
Wend.  417;  Watklns  v.  Baird,  6  Mass.  606,  4  Am. 
Deo.  170;  Plummer  v.  Dennett.  6  Me.  421,  20  Am. 
Dec.  816;  Turner  v.  Walker,  8  Gill  &  J.  877, 22  Am. 
Dec.  829);  for  mallciouslv  and  without  cause  insti- 
tuting proceedings  in  bankruptcy  agralnst  another 
(Chapman  v.  Pickersgill,  2  Wils.  145;  Johnson  v. 
Emerson,  25  L.  T.  N.  S.  887;  Whttworth  v.  Hall,  2 
Bam.  &  Ad.  695;  Farley  v.  Danks,  4  El.  &  Bl.  496; 
Brown  v.  Chapman,  8  Burr.  1418);  for  maliciously 
attaching  the  party^s  property.  Preston  v.  Cooper, 
1  DIU.  689;  Williams  v.  Hunter.  8  Hawks,  645, 14  Am. 
Dec.  597;  Wood  v.  Weir,  6  B.  Mon.  644;  McCuUough 
V.  Grishobber,  4  Watts  ft  S.  201:  Walser  v.  Thies,  56 
Mo.  89:  FuUcnwider  v.  McWilUams,  7  Bush,  889; 
Spengler  v.  Davy,  15  Gratt.  881;  Hayden  v.  Shed,  11 
Mass.  600:  Lindsay  v.  Lamed.  17  Mass.  190;  Pierce  v. 
Thompson,  6  Pick.  198;  Nelson  v.  Danlelson,  82  m. 
545;  Shaver  v.  White,  6  Munf .  110,  8  Am.  Dec.  780, 

Where  an  attachment  is  wrongfully  sued  'out  on 
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grounds  untrue  in  fact,  actual  damages  may  be  re- 
covered, though  there  was  probable  cause.  Caroth- 
ers  v.  McDhenny  Ck>.  68  Tex.  V3fi;  Bear  v,  Marx,  68 
Tex.  298. 

And  giving  a  bond  of  indemnity  as  required  by 
statute  does  not  defeat  the  action.  Lawrence  v. 
Hagerman,  56  111.  68,  8  Am.  Rep.  674. 

The  defendant  cannot  Justify  or  mitigate  the 
wrongful  attachment  of  goods  by  showing  that  he 
offered  to  return  the  property  on  the  next  day  in 
the  same  condition.  Carpenter  v.  Dresser,  72  Me. 
377, 89  Am.  Rep.  887. 

And  It  is  no  defense  that  defendant,  before  taking 
out  the  attachment,  heard  that  some  other  creditor 
was  going  to  attach  (Carothers  v.  McDhenny  Co. 
suprau  even  though  there  was  an  indebtedness  and 
ground  for  a  suit.  Tomlinson  v.  Warner, »  Ohio, 
103;  Spaids  v.  Barrett,  SJ  lU.  280,  U  Am.  Rep.  10; 
Savage  v.  Brewer,  16  Pick.  463,  28  Am.  Deo.  265; 
Fortman  v.  Bottler,  8  Ohio  St.  548,  72  Am.  Dec.  606; 
Herman  v.  Brookerhoff,  8  Watte,  240. 

The  question  of  probable  cause,  when  there  is  no 
conflict  in  tbe  evidence,  no  disputed  facts  nor  any 
doubt  upon  the  evidence,  or  the  inferences  drawn 
from  it,  is  one  of  law  for  tbe  court  and  not  of  feet 
for  the  Jury.  It  is  said  in  Besson  v.  Southard,  10  N. 
Y.  236,  that  if  tbe  facts  which  are  adduced  as  proof 
of  want  of  probable  cause  are  controverted,  if  con- 
flicting testimony  is  to  be  weighed,  or  if  the  credi- 
bility of  witnesses  is  to  be  passed  upon,  the  ques- 
tion of  probable  cause  should  go  to  the  Jury  with 
proper  instructions  as  to  the  law.  In  such  cases  it 
is  a  mixed  question  of  law  and  fact.  The  rule  laid 
down  in  Masten  v.  Deyo,  2  Wend.  424,  is  expressly 
approved  by  Jewett,  J.,  in  that  case.  Heyne  v. 
Blair,  62  N.  Y.  19. 

For  further  discussion  of  this  subject,  see  notex  to 
Antcliff  V.  June  (Mich.)  10  L.  B.  A.  621,  and  Pope  v. 
PoUook  (Ohio)  4  L.  R.  A.  266. 
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Tbe  language  or  communication  used  by 
plain^ff  Smith" is  privileged.  "It  was  upon  a 
proper  occasion,  from  a  proper  motive,  and 
made  in  good  faith  upon  reasonable  and  prob- 
able cause." 

Brisgt  v.  Garrett,  2  Cent.  Rep.  864,  111  Pa. 
404.  25  Am.  L.  Reg.  N.  8.  498,  and  note;  Ex- 
prm  Printing  Go.  v.  Copeland,  64  Tex.  854,  24 
Am.  L.  Reg.  N.  8.  640.  and  note;  Mott  v.  Daw- 
«m.  46  Iowa,  533;  Crane  v.  Waters,  10  Fed. 
Rep.  619;  Newell,  Defamation,  Slander  and 
Libel,  §  188,  p.  535. 

Smith's  communication  was  only  to  the  vot- 
ers, and  only  for  the  purpose  of  giving  in  good 
faitb  what  plaintiff  believed  to  be  truthful  in- 
formation, and  only  for  tbe  purpose  of  enal)- 
hng  such  voters  to  cast  ballots  more  intelli- 
geoily.  It  clearly  is  a  privQeged  communica- 
tion. 

States.  Balch,  supra:  Stoeenep  v.  Baker,  13 
W.  Va.  160;  White  v.  Nicholls,  44  U.  8.  8  How. 
266,  11  L.  ed.  591;  Brow  v.  Hathaway,  95 
Mass.  239;  Klinek  v.  Colby,  46  N.  Y.  427;  note 
to  Munster  v.  Lamb,  23  Am.  L.  Reg.  N.  8. 22; 
L.  R.  11  Q.  B.  Div.  588;  Palmer  v.  Concord, 
46  N.  H.  211;  Mott  v.  Dawson,  supra;  Bays 
V.  Hunt,  60  Iowa,  251. 

The  court  erred  in  giving  the  instructions 
which  require  the  jury  to  find  "beyond  a  rea- 
sonable doubt,"  and  that  the  "same  evidence 
mast  be  adduced  by  plaintiff  as  would  be 
necessary  to  convict  the  defendant  upon  an  in- 
dictment for  horse  stealing."  This  issue 
should  be  decided  as  in  other  civil  cases,  ac- 
cording to  a  preponderance  of  the  evidence, 
and  the  reasonable  probability  of  its  truth. 

Marshall  v.  TJiames  Fire  Ins.  Co,  48  Mo.  586; 
Botkschild  V.  American  Gent.  Ins.  Go,  62  Mo. 
356;  Edwards  v.  Knapp,  97  Mo.  432. 

Messrs,  R.  D,  Cramer,  John  C.  Moore 
and  McKee  &  Jayne  for  respondent. 

Sherw€M>d,  Ch.  J, ,  delivered  the  opinion 
of  the  court : 

1.  At  the  outset  of  the  examination  of  the 
4^ase  at  bar  we  are  met  by  the  preliminary 
question  whether  the  facts  stated  in  the  peti- 
tion constitute  a  cause  of  action.  This  point 
under  our  Code  of  Civil  Procedure  is  always 
open  to  examination  even  in  an  appellate 
court,  and,  like  the  jurisdiction  of  the  court 
over  the  subject  matter  of  the  action,  is  never 
waived,  and  may  be 'taken  advantage  of  for 
the  first  time  on  appeal.  Rev.  Stat,  g  2047  ; 
Sveet  V.  Matipin,  65  Mo.  loc.  cit.  72 ;  Meln- 
tirf  V.  Melntire,  80  Mo.  loc.  cit.  478 ;  WaU:er 
V.  Bradbury,  57  Mo.  66. 

The  authorities  are  in  conflict  as  to  whether 

a  petition   states  a  cause  of  action,  which 

merely  alleges  that  a  civil  action,  brought 

and   prosecuted    maliciously    and    without 

probable  cause,  has  been  terminated  in  favor 

of  the  defendant ;    many  of  the  authorities 

maintaining  that  no  cause  of  action  exists 

nnless  such  civil  process  be  accompanied  by 

arrest  of   the  persun  or  seizure  of  the  prop- 

ertr.  and  that  tbe  plaintiff   in  such  original 

tcXmn,    in   contemplation  of    law,  is  suffl- 

cientlv  punished  by  the  payment  of  costs. 

Th\%  view  has  recei  ved  the  sanction  of  Judge 

Cooky,  Torts,  2d   ed.,  217  et  seq.,  and  Ciises 

But  there  are  numerous  and  able  decisions 
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in  opposition  to  this  view,  and  it  is  difficult 
to  combat  the  force  of'  the  reasoning  they 
employ.  It  is  difficult  to  see  why  the  right 
of  a  plaintiff,  who,  as  defendant,  has  been 
sued  in  a  civil  action  maliciously  and  with- 
out probable  cause,  and  who  has  been  put  to 
great  expense  in  consequence  thereof,  should 
be  altered  or  at  all  affected  merely  by  the 
incident  of  his  propertv  having  been  attached 
or  his  person  seized ;  for,  in  either  case,  the 
damage,  the  expense,  and  costs  of  defending 
a  suit,  whether  instituted  by  ca.  sa.  or  at- 
tachment, or  by  civil  summons,  would  be 
the  same,  and  it  is  clear  that  the  recovery  of 
costs  would  not,  under  our  practice,  reim- 
burse him  for  his  attorney*s  fees,  something 
which  and  other  incidental  expenses  he  does 
recover  under  the  English  practice.  The 
cases  on  both  sides  of  this  subject  have  been 
extensively  collated  and  exhaustively  re- 
viewed by  John  D.  Lawson,  in  21  Am.  L. 
Reg.  N.  S.  281,  353,  and  the  conclusion 
reached  that  the  better  doctrine  is  that  which 
allows  an  action  to  be  maintained  as  well 
where  property  etc.,  has  not  been  seized  as 
where  it  has.  The  authorities  also  are  well 
reviewed  in  14  Am.  &  Eng.  Encyclop.  Law, 
title  Malicious  Prosecutions,  p.  82  et  seq. .  and 
note*.  Besides,  this  court  in  Brady  v.  Brrin, 
48  Mo.  538,  adopted  the  view  that  an  action 
for  malicious  prosecution  may  be  maintained 
where  the  original  action  was  begun  by  civil 
summons  alone. 

2.  Of  its  own  motion  the  court  gave  in- 
struction  No.  1 :  "The  court,  on  plaintiff's 
behalf,  of  its  own  motion,  instructs  the  jury 
that  if  they  find  from  the  evidence  that  in 
the  defendant's  suit  against  the  plaintiff  this 
defendant's  charge  of  slander  was  false,  and 
that  said  suit  was  instituted  with  malice, 
and  that  said  suit  was  also  instituted  without 
probable  cause,  and  that  this  plaintiff  was 
damaged  thereby,  the  jury  will  find  for  the 
plaintiff  in  an  amount  not  exceeding  the 
amount  claimed  in  this  plaintiff's  petition. 
If  the  jury  find  that  this  defendant '3  charge 
of  slander  was  false,  then  the  proof  of  want 
of  probable  cause,  being  the  proof  of  a  neg- 
ative, may  be  made  out  by  slight  evidence, 
but  malice  is  not  to  be  necessarily  inferred 
from  the  want  of  probable  cause.  Malice  is 
the  intentional  doing  of  a  wrongful  act  with- 
out just  cause  or  excuse  [and  the  jury  are 
instructed  that,  under  the  pleadings  in  this 
case,  it  is  admitted  that  defendant,  Burrus, 
voluntarily  instituted  and  volunttirilt  dis- 
missed said  slander  suit  of  Burrus  v.  Jimith, 
and  the  court  further  instructs  the  jury  that 
such  voluntary  dismissal  of  said  slander  suit 
is  in  this  cause  prima  facie  evidence  of  mal- 
ice on  the  part  of  defendant,  Burrus.]"  At- 
tention will  now  be  directed  to  that  portion 
of  that  instruction  which  is  inclosed  in  brack- 
ets. Instruction  No.  1,  asked  by  the  plain- 
tiff, but  refused  him,  is  to  the  same  effect, 
and  as  to  that  portion  of  the  instruction,  of 
course,  the  plaintiff  would  have  no  right  to 
complain.  We  do  not  regard  either  instruc- 
tion as  asserting  the  law  on  this  point.  In 
the  Law  of  Torts  (2d  ed.  pp.  214,  215).  it 
is  said  by  Judge  Cooley :  **Tlie  burden  of 
proving  that  ttle  prosecution  was  malicious 
is  also  upon  the  plaintiff.     If  a  want  of  prob- 
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able  cause  is  shown,  malice  may  be  inferred ; 
but  the  deduction  is  not  a  necessary  one,  and 
the  mere  discontinuance  of  a  criminal  prose- 
cution, or  the  acquittal  of  the  accused,  will 
establish  for  the  purposes  of  this  suit  neither 
malice  nor  want  of  probable  cause.  But,  if 
an  arrest  is  made  in  a  civil  suit  which  is 
afterwards  voluntarily  discontinued,  the  dis- 
continuance has  been  held  to  furnish  prima 
facie  evidence  of  a  want  of  probable  cause." 

If  the  discontinuance  of  a  criminal  prose- 
cution, instituted  by  the  defendant,  and 
discontinued  at  his  instance,  be  evidence 
which  establishes  neither  malice  nor  want  of 
probable  cause,  it  is  difficult  to  see  how  the 
voluntary  discontinuance  of  a  civil  action 
instituted  by  the  defendant  can  cut  a  wider 
swath.  •* Prima  facie  evidence  of  a  fact," 
says  Mr,  Justice  Story,  "is  such  evidence  as, 
in  judgment  of  law,  is  sufficient  to  establish 
the  fact,  and,  if  not  rebutted,  remains  suffi- 
cient for  the  purpose."  LilientluiVs  Tobacco 
V.  United  States,  97  U.  S.  loc.  cit,  268.  24  L. 
ed.  905,  and  cases  cited.  The  portion  of  the 
instruction  heretofore  referred  to,  therefore, 
in  effect  told  the  jury  that  the  voluntary  dis- 
missal of  the  civil  action  begun  by  defend- 
ant made  out  a  case  for  the  plaintiff,  without 
more;  but  this  was  not  the  law.  The  in- 
structions, therefore,  referred  to,  were  tan- 
tamount to  saying  that  the  mere  discontinu- 
ance of  the  action  for  slander  was  sufficient, 
in  and  of  itself,  to  make  out  a  case  of  malice 
on  his  part ;  but,  as  already  seen,  this  is  not 
the  law.  As  Judge  Cooley  says,  the  deduc- 
tion of  malice  from  a  want  of  probable  cause 
is  not  a  necessarv  one.  Of  course,  malice 
may  be  inferred  from  the  want  of  probable 
cause,  and  from  the  voluntary  dismissal  of 
the  original  civil  action ;  but  such  inference 
is  one  of  fact,  and  one  for  the  jury,  under 
appropriate  instructions,  to  draw. 

8.  In  regard  to  the  words  used  by  plaintiff 
which  gave  origin  to  the  suit  for  slander,  the 
court  instructed  the  jury  :  "And,  to  warrant 
the  jury  in  finding  that  the  said  alleged  lan- 
guage was  true,  the  sanie  evidence  must  be 
adduced  by  plaintiff  as  would  be  necessary 
to  convict  the  defendant  upon  an  indictment 
for  horse  stealing,  and  if  the  jury  believe 
from  the  evidence  that  plaintiff  uttered  the 
said  words  of  and  concerning  defendant,  and 
entertain  a  reasonable  doubt  of  defendant's 
guilt  of  the  crime  imputed  to  him  in  said 
words,  the  jury  should  find  a  verdict  for  de- 
fendant. By  a  'reasonable  doubt'  it  meant 
a  substantial  doubt,  based  on  and  arising 
from  the  evidence,  and  not  a  mere  possibility 
of  defendant's  innocence."  This  view  of  the 
law,  though  sustained  by  the  case  of  Polston 
V.  See,  54  Mq.  291,  by  a  divided  court,  was 
unanimously  overthrown  in  the  case  of  Ed- 
wards V.  Kimpp,  97  Mo.  432;  and  the  now 
generally  prevalent  modem  doctrine  estab- 
lished that,  in  all  civil  actions,  a  preponder- 
ance of  the  evidence  is  sufficient  to  make  out 
a  case  for  either  litigant.  Besides,  in  actions 
of  this  sort,  such  an  instruction  is  wholly 
out  of  place.  Whether  a  party  is  suing  or 
sued  for  malicious  prosecution,  the  absolute 
guilt  of  the  particular  individual  is  not  at 
all  a  controlling  issue.  Absence  of  malice 
and  probable  cause  are  the  governing  factors, 
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and  constituent  elements  of  the  forensic  con- 
test. 

4.  The  remaining  point  to  be  discussed  is. 
whether  the  court  should  have  given  instruc- 
tion No.  4,  asked  by  plaintiff,  but  refused 
by  the  court,  which  was  the  following :  "  If 
the  jury  believe  from  the  evidence  that  de- 
fendant Burrus  was  a  candidate  for  the  pub- 
lic office  of  county  judge  in  and  for  the 
Eastern  District  of  Scotland  County,  Mo., 
at  the  general  election  of  the  year  1884 ; 
and  if  the  jury  further  believe  from  the  evi- 
dence that  the  character,  honesty  and  fitnesa 
of  said  Burrus  to  fill  such  public  office  was 
relevant  to  the  candidacy  of  said  Burrus, 
and  necessary  to  be  known  by  the  voters  and 
constituents  of  said  Burrus  at  said  general 
election,  for  their  own  interest  and  protec- 
tion ;  and  if  the  jury  further  find  from  the 
evidence  that  the  language  shown  by  the 
testimony  in  this  case  to  have  been  used  by 
Smith  about  Burrus  was  so  used  by  said  Smith 
to  some  of  the  voters  and  constituents  of  said 
Burrus  at  said  general  election,  and  to  none 
other,  in  a  private  oral  discussion  of  the 
character  ana  honesty  and  fitness  of  said 
Burrus  to  fill  such  public  office ;  and  that 
said  language  was  so  used  in  good  faith,  for 
the  purpose  of  giving  such  voters  and  con- 
stituents relevant  and  proper  information  for 
their  own  interest  and  protection ;  and  that 
said  language  was  so  used  by  said  Smith  in 
said  Eastern  District  of  Scotland  County, 
after  said  Burrus  had  been  nominated  for 
said  public  office,  and  before  said  general 
election  in  said  eastern  district;  and  that 
said  Smith  w^  a  voter  at  said  general  e]ec> 
tion  in  said  eastern  district, — then  the  court 
instructs  the  jury  that  such  language  so  used 
by  said  Smith  is  privileged  ;  that  said  Smith 
had  the  right  to  so  use  the  same ;  and  that 
defendant,  Burrus,  did  not  have  reasonable 
and  probable  cause  for  bringing  said  suit 
for  slander  against  plaintiff.  Smith. " 

There  is  a  conflict  of  authority  on  the  ques- 
tion whether  such  an  instruction  should  be 
given  in  instances  like  the  present ;  but,  as 
this  case  is  one  of  first  impression  in  this 
State,  we  are  free  to  adopt  that  rule  which 
we  regard  as  best  comporting  with  the  proper 
preservation  of  the  rights  of  individuals, 
good  government,  social  oxder,  justice  and 
sound  reason.  The  correct  rule,  we  take  it, 
is  that  expressed  by  the  Supreme  Court-  of 
Massachusetts  in  Com.  v.  Clap,  4  Mass.  163, 
where  Chief  Justice  Parsons,  speaking  for  the 
court,  said  :  "  When  any  man  shall  consent 
to  be  a  candidate  for  a  public  office  conferred 
by  the  election  of  the  people,  he  must  be 
considered  as  putting  his  character  in  issue, 
so  far  as  it  may  respect  his  fitness  and  quali- 
fications for  the  office  -.  and  publications  of 
the  truth  on  this  subject,  with  the  honest 
intention  of  informing  the  people,  are  not  a 
libel ;  for  it  would  be  unreasonable  to  con- 
clude that  the  publication  of  truths  which  it 
is  the  interest  of  the  people  to  know  should 
be  an  offense  against  the  law.  For  the  same 
reason  the  publication  of  falsehood  and  cal- 
umny against  public  officers  or  candidates 
for  public  offices  is  an  offense  most  danger- 
ous to  the  people,  and  deserves  punishment, 
because  the  people  may  be  deceived,  and  re- 
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ject  the  best  citizens,  to  their  great  injury, 
and  it  may  be  to  the  loss  of  their  liberties.'' 
This  expression  of  the  law  was  cited  approv- 
ingly in  WheaUni  v.  Beecher,  66  Mich.  307, 
9  West.  Rep.  890,  an  action  for  libel,  with 
plea  of  privileged  communication  regarding 
a  candidate  for  a  public  office ;  and  Sher- 
wood, J.,  in  delivering  the  opinion  of  the 
court,  said:  "The  libel  in  this  case  was 
not  privileged.  It  is  true  the  plaintiff  was 
a  candidate  for  appointment  to  the  office  of 
comptroller  of  the  City  of  Detroit,  but  this 
did  not  license  the  defendant,  or  any  other 
person,  to  villify,  falsify  and  calumniate 
the  character  of  the  plaintiff  for  honesty.* 
integrity  and  morality.  There  is  no  doubt 
that  when  a  man  in  this  country  becomes  a 
candidate  for  an  office,  elective  or  appoint- 
ive, his  character  for  honesty  and  integrity, 
and  his  qualifications  and  fitness  for  the  po- 
sition, are  put  before  the  people,  and  are 
thereby  made  proper  subjects  for  comment, 
and  that  publications  of  the  truth  in  regard 
to  the  candidate  are  not  libelous ;  and  it  is 
equally  true  that  the  publication  of  false- 
hood against  such  candidate  is  wrong,  and 
deserves  to  be  punished. "  BroTimn  v.  Briice, 
v59  Mich.  467,  was  also  an  action  for  libel  on 
a  candidate  for  a  public  office,  and  the  claim 
of  privilege  was  also  interposed  ;  but  Champ- 
lin,  J.,  as  the  organ  of  the  court,  said  :  " The 
electors  of  a  congressional  district  are  inter- 
ested in  knowing  the  truth,  not  falsehoods, 
concerning  the  qualifications  and  character 
of  one  who  offers  to  represent  them  in  Con- 
gress ;  and  it  is  the  right  and  privilege  of 
any  elector,  or  person  also  having  an  interest 
to  be  represented,  to  freely  criticise  the  act 
and  conduct  of  such  candidate,  and  show,  if 
he  can,  why  such  person  is  unfit  to  be  in- 
trusted with  the  office,  or  why  the  suffrages 
of  the  electors  should  not  be  cast  by  him. 
But  defamation  is  not  a  necessary  and  indis- 
pensable concomitant  of  an  election  contest.  ^ 
"  To  hold  that  false  charges  of  a  defamatory 
character,  made  against  a  candidate,  are 
privileged  as  matters  of  law,  if  made  in  good 
faith,  and  that  the  party  making  them  is  ab- 
solutely shielded  against  liability,  it  seems 
to  me  is  a  most  pernicious  doctrine.  It 
would  deter  all  sensitive  and  honorable  men 
from  accepting  the  candidacy  to  office,  and 
leave  the  fiela  to  the  profligate,  the  unprin- 
cipled and  unworthy ;  to  men  who  have  no 
character  to  lose,  no  reputation  to  blemish. 
It  could  scarcely  be  expected  that  any  man, 
worthy  of  the  position,  would  consent  to 
stand  for  an  office,  and  have  his  reputation 
tarnished,  his  good  name  scandalized,  in  the 
face  of  the  whole  community,  if  such  doc- 
trine as  this  is  to  prevail.  Besides,  under  the 
guise  of  assisting  the  people  to  select  a  fit 
man,  the  voters  are  deceived  by  falsehood, 
and  induced  to  withhold  their  support  from 
the  maligned  candidate,  and  so  two  wrongs 
are  perpetrated, —one  upon  the  candidate,  the 
other  in  misleading  the  voter. "  At  an  early 
day  in  Tennessee  the  same  question  arose, 
and  a  similar  ruling  was  made  ;  Overton,  J., 
remarking:  "Slander  is  no  more  justifiable 
when  spoken  of  a  man  with  a  view  to  his  f^Iec- 
tion  than  on  any  other  occasion.  Unhap- 
py, indeed,  would  be  any  people  when,  in 
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the  exercise  of  one  ri^ht,  you  destroy  as  im- 
portant a  one.  Let  his  talents,  his  virtues, 
and  such  vices  as  are  likely  to  affect  his 
public  character  be  freely  discussed  but  no 
falsehoods  be  propagated."  Breioer  y.  Weak- 
ley, 2  Overt.  (Tenn.)  99.  The  same  view  of 
the  law  prevails  in  West  Virginia,  where 
Green,  P.,  delivering  the  opinion  of  the 
court,  said,  in  speaking  of  the  degree  of 
freedom  with  which  the  character  of  a  can- 
didate for  public  office  may  be  treated,  said  : 
"  As  this  right  of  criticism  is  confined  to  the 
acts  or  conduct  of  such  candidate,  whenever 
the  facts  which  constitute  the  act  or  conduct 
criticised  are  not  admitted,  they  must,  of 
course,  be  proven.  .  .  .  His  talents  and 
qualifications,  mentally  and  physically,  for 
the  office  he  asks  at  the  hands  oi  the  people, 
may  freely  be  commented  on  in  publications 
in  a  newspaper,  and,  though  such  comments 
be  harsh  ana  unjust,  no  malice  will  be  im- 
plied, for  these  are  matters  of  opinion,  of 
which  the  voters  are  the  only  judges;  but 
no  one  has  a  right  by  a  publication  to  impute 
to  such  candidate,  falsely,  crimes,  or  publish 
allegations  affecting  his  character  falsely." 
Streeney  v.  Baker,  13  W.  Va.  183.  The  same 
rule  prevails  as  to  the  conduct  of  a  public 
officer  as  that  relating  to  a  candidate  for 
office,  as  the  authorities  show  ;  and  in  regard 
to  what  are  privileged  communications  re- 
specting the  former  class,  Folger,  C?i.  J., 
said :  "  We  are  of  tha  opinion  that  the  official 
act  of  a  public  functionary  may  be  freely 
criticised,  and  entire  freedom  of  expression 
used  in  argument,  sarcasm,  and  ridicule  upon 
the  act  itself;  and  that  then  the  occasion 
will  excuse  everything  but  actual  malice  and 
evil  purpose  in  the  critic.  We  are  of  the 
opinion  that  the  occasion  will  not  of  itself 
excuse  an  aspersive  attack  upon  the  character 
and  motives  of  the  officer,  and  that,  to  be 
excused,  the  critic  must  show  the  truth  of 
what  he  has  uttered  of  that  kind. "  Hamil- 
Urn  V.  JSno,  81  N.  Y.  126.  The  doctrine  here 
asserted  is  also  prevalent  in  Illinois.  In 
Eeai-ick  v.  Ftfc^jr.  81  111.  77,  Craig,  7.,  said  : 
"While  the  qualifications  and  fitness  of  a 
candidate  for  office  might  properly  be  dis- 
cussed with  freedom  by  the  press  of  the 
country,  we  are  aware  of  no  case  that  goes 
so  far  as  to  hold  that  the  private  character 
of  a  person  who  is  a  candidate  for  office  can 
be  destroyed  by  the  publication  of  a  libelous 
article  in  a  newspaper  notwithstanding  the 
election  may  be  attended  with  that  excitement 
and  feeling  that  not  unfrequently  enters  into 
our  elections.  .  .  .  The  law  required 
appellee,  as  the  publisher  of  a  journal,  to 
publish  facts,  and  not  libelous  articles.  The 
character  and  reputation  of  appellant  was  as 
sacred,  and  as  much  entitled  to  protection, 
when  a  candidate  for  office,  as  at  any  other 
time."  The  same  doctrine  is  announced  in 
other  States,  and  we  regard  it  as  the  better 
one,  especially  in  this  day  and  age,  when  in 
heated  political  campaigns  the  "rattlin? 
tongue  of  noisy  and  audacious"  slander,  and 
what  Lord  Mansfield,  in  Bex  v.  Wilkes,  4 
Burr.  2562,  calls  "that  mendax  infamia  from 
the  press, "  sorely  need  to  have  placed  upon 
them  some  fetter,  some  check,  some  curb 
«vhich  shall  be  able,  in  some  degree  at  least. 
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to  i-estrain  them  within  something  like  legiti- 
mate boundaries,  and  something  like  a  decent 
regard  for  private  character.  Within  these 
bounds  of  legitimate  discussion  all  that  is 
necessary  to  say  and  proper  to  say  respecting 
the  actions  and  qualifications  of  candidates 


or  public  officers  mav  legitimately  be  said, 
without  descending  into  the  sinks  and  oess- 
pools  of  vituperation. 

Fur  the  errors  aforesaid  the  judgment  should 
he  reversed,  and  t/te  cause  remanded. 

All  concur,  except  Barclay*  J.,  absent. 


CONNECTICUT  SUPRE^IE  COURT  OF  ERRORS. 


Nora  J.  PORTER  et  al,  Appts., 
Edward  G.  W'OODHOUSE. 


Julia  H.  ROBERTSON  et  al,,  Appts., 

V. 

SAME. 
r58Ck>Dn.668.) 

1 .  No  delivery  of  a  deed,elther  absolute 
or  conditional*  <san  be  made  without  part- 
ing at  the  time  with  the  posseasioD  of  it,  and  with 
all  power  and  oontrol  over  it  by  the  grantor  for 
the  benefit  of  the  grantee. 

8.  Warranty  deedamade by  way  of  flrilty 
which  are  in  a  box  with  money  and  bank  books, 
are  not  delivered  by  the  grantor,  when  expecting 
to  die,  by  giving  the  box  to  another  person  say- 
ing that  *^he  names  of  the  persons  who  are  going 
to  have  the  houses  are  on  the  deeds,  and  if  I  live 
I  will  talk  further  about  the  contents  of  the  box: 
but  donH  you  open  It  until  after  my  funeral.'^ 

(December  15, 1890.) 

APPEAL  by  complainants  from  a  judgment 
of  tbe  Superior  Court  for  Hartford  County 
in  favor  of  defendants  in  actions  brought  to 
compel  defendant  to  deliver  to  complainants 
two  deeds  to  real  estate,  left  for  delivery  after 
her  death  by  tbe  grantor,  Julia  A.  Hmman, 
deceased.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  Charles  £•  Perkins*  Horace 
Cornwall  and  Saarael  F.  Jones*  for  ap- 
pellants: 

There  is  no  specific  form  of  words  required 
in  such  cases  to  vest  the  title.  The  rule  of  law 
is,  that  it  must  appear  from  the  acts  and  words 
of  the  grantor  that  she  intended  that  the 
grantees  should  have  the  deeds  after  the  death 
of  the  grantor.  It  is  not  even  necessary  that 
the  deeds  should  be  actually  delivered  to  the 
grantees  or  to  anyone  for  them;  it  is  enough  if 
they  are  so  placed  that  they,  or  some  other 
person  for  them,  can  get  the  deeds  after  the 
death  of  the  grantor. 

Less  evidence  is  required  in  cases  of  gift,  and 
where  no  rights  of  creditors  or  others  are  af- 
fected. 


See  Robinson  v.  Taylor,  42  Fed.  Rep.  810; 
Woodward  v.  Camp,  22  Conn.  457;  Ward's  App. 
35  Conn.  168;  Merrills  v.  Swift,  18  Conn.  257; 
Fisher  v.  Hall,  41  N.  Y.  416;  Burkholder  v. 
Casad,  47  Ind.  422;  1  Devlin,  Deeds.  §  262; 
Stevens  v.  Hatch,  6  Minn.  76;  Uinson  v.  Bailey, 
78  Iowa,  544;  HiU  v.  UiU,  119  111.  242;  Jon^ 
V.  Loveless,  99  Ind.  317;  Owen  v.  Williams,  13 
West.  Rep.  85,  114  Ind.  179;  Staniford  v. 
Stanifard,  3  L.  R  A.  299,  97  Mo.  281;  2>wj  v. 
Knight,  5  Bam.  &  C.  671. 

lu  some  cases  it  has  been  held  that  the  de- 
livery of  the  deed  must  be  such  as  to  place  it 
beyond  the  control  or  power  of  the  grantor  to 
retake  it  if  he  so  desired,  but  such  is  not  the 
rule  in  this  State. 

Belden  v.  Carter,  4  Day,  66;  Stewart  v. 
Stewart,  5  Conn.  817. 

Messrs.  Buck  &  Eraleston,  for  appellee: 

Delivery  is  as  essentuu  to  make  a  deed  valid 
and  effectual  as  the  signing. 

Co.  Lht.  85  b,  86  a,  171  b. 

Even  a  court  of  equity  will  not  interfere  to 
give  effect  to  a  deed  not  delivered,  but  consid- 
ers it  as  being  inchoate  or  imperfect. 

Alsop  V.  Sicathel,  7  Conn.  508. 

To  constitute  a  delivery  the  grantors  must 
part  with  the  possession  and  legal  control  of 
the  instrument,  with  the  intent  to  ^ive  effect 
to  the  instrument  and  transfer  the  title  to  the 
est  Ate 

8  Washb.  Real  Prop.  5th  ed.  299,  and  cases 
cited. 

The  act  and  intent  must  concur. 

Merrills  v.  Swift,  18  Conn.  261;  Shurtleff  v. 
Francis,  118  Mass.  155. 

There  is  no  doubt  that  a  deed  may  be  deliv- 
ered to  the  grantee,  to  take  effect  presently,  or 
to  a  third  person  as  trustee  for  the  use  of  tbe 
grantee,  to  be  delivered  to  the  grantee  upon 
the  happening  of  a  future  event,  such  as  the 
death  of  the  grantor. 

Belden  v.  Carter,  4  Day,  79;  Alsop  v.  Swathel 
and  Merrills  v.  Swift,  supra. 

It  must  be  delivered  for  the  use  of  the 
grantee. 

Elsey  V.  Metcalf,  1  Denio,  328;  Young  v. 
Young,  80  N.  Y.  424;  Woodward  v.  Camp,  22 
Conn.  459. 


Note.— Gt/t«  causa  mortis  and  Inter  vivos. 

A  grift  of  a  savings  bank  book  from  husband  to 
wife  catua  motiis  is  not  valid  without  delivery;  al- 
tbouKh  in  her  possession,  that  is  not  sufficient  to 
pass  the  property.  See  Drew  v.  Hagrerty  (Me.j  3 
L.  R.  A.  230. 

The  validity  of  gifts  caum  rnortift.  See  votes  to 
Walsh's  App.(Pa.)  1 L.  It.  A.  635;  Crawford's  Case  (N. 
Y.)  5  L.  U.  A.71;  Beaver  v.  Beaver  (N. Y.)  6  L.R.  A.  408. 

A  gift  by  an  aunt,  to  her  nephew,  of  certain 
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money  which  was  shortly  before  and  perhaps  at 
the  time  in  possession  of  the  donee,  as  her  agent,  is 
a  valid  and  complete  gift  inter  viwts.  See  Miller  v. 
McMcchen  (W.  Va.)  6L.  R.  A.  516,  and  note. 

Where  odc  confined  to  his  bed  by  a  fatal  sickness 
Instructs  another  to  whom  he  has  intrusted  keys  of 
a  private  box  in  a  bank  vault  to  extract  certain 
money  therofrora  and  label  it  separately  as  the 
property  of  a  third  person  and  deliver  it  to  htm. 
it  is  a  valid  gift  catusa  mortis,  tice  Devoi  v.  Dye 
(Ind.)  7  L.  B.  A.  489,  and  noU. 


1890. 
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Andrews,  Ch.  </.,  delivered  the  opinion  of 
the  coiut: 

These  are  two  cases  tried  together  and  de- 
pending on  the  same  facts.  The  defendant  is 
the  executor  of  the  will  of  Mrs.  Julia  Hinman, 
late  of  Hartford,  deceased.  The  complaint 
prays  that  two  deeds  now  in  the  possession  of 
the  defendant  he  delivered,  one  to  the  said 
Nora  J.  Porter,  and  the  other  to  the  said  Julia 
Robertson.  The  only  question  in  the  case  is, 
whether  on  the  facts  found  these  deeds  were  so 
delivered  as  to  pass  the  title.  The  facts  are  as 
follows: 

Mrs.  Julia  Hinman,  in  her  lifetime,  and  un- 
til her  death,  owned  two  houses  in  Hartford, 
in  one  of  which  she  lived.  She  died  on  the 
10th  day  of  June,  18?^8.  aged  eighty-two  years. 
Several  years  before  her  ^th  she  made  a  deed 
of  one  of  these  houses  to  Mrs.  Porter,  and  at 
another  time  a  deed  of  the  other  house  to  Mrs. 
Robertson.  They  were  warranty  deeds  in  form 
and  were  expressed  to  be  for  a  valuable  con- 
sideration. They  were  signed,  sealed,  wit- 
nessed and  acknowledged.  All  the  requisites 
of  a  formal  execution  were  complete  and  each 
was  filed  on  the  hack  with  the  name  of  the 
grantee.  Nothing  was  paid  for  them;  they 
were  in  fact  deeds  of  gift.  The  erantees  never 
knew  until  after  the  death  of  Mrs.  Hinman 
that  they  had  been  made.  These  deeds  were 
placed  by  Mrs.  Hinman  in  a  box  in  which  she 
kept  her  will,  her  bank  books,  her  policies  of 
insurance,  and  other  papers  of  like  kind,  and 
in  which  she  had  also  a  bag  containing  $1,000 
in  gold.  The  box  was  concealed  in  a  closet  in 
her  bedroom.  During  the  last  year  of  her  life 
a  Mrs.  Harriet  Elliot  lived  with  her  and  was 
her  only  companion  and  attendant.  Previous  to 
the  10th  day  of  April,  1888,  Mrs.  Hinman  had 
told  Mrs.  Elliot  that  she  bad  deeded  away  the 
two  houses,  but  had  refused  to  tell  her  to 
whom.  On  that  day  Mrs.  Hinman  fell,  and 
was  so  severely  injured  that  she  feared  she  was 
going  to  die.  On  the  morning  of  the  11th  she 
told  Mrs.  Elliot  where  the  box  was,  and  re- 
quested her  to  bring  it  out.  Mrs.  Elliot  did  so 
and  placed  it  on  the  bed.  Mrs.  Hinman  then 
said  to  Mrs.  Elliot,  "Take  that  hox  into  your 
lap.  I  put  it  into  your  possession.  My  private 
papers  are  in  that  box  and  a  bag  of  gold  con- 
taining $1,000.  My  will  is  in  there  and  the 
deeds  of  these  two  bouses.  I  told  you  before 
that  I  have  deeded  away  these  houses:  on  the 
deeds  are  the  names  of  the  persons  who  are  go- 
ing to  have  the  houses."  She  then  told  Mrs. 
Elliot  to  take  charge  of  the  box  and  put  ii 
back  into  the  closet,  and  told  her  where  the 
key  to  the  box  was;  and  that  if  she  did  not 
live  she  wished  her  (Mrs.  Elliot)  to  speak  to  E. 
G.  Woodhouse,  the  defendant,  and  request  him 
to  read  her  will  after  the  funeral.  Then,  after 
some  further  directions  about  the  box,  she 
closed  the  conversation  by  saying:  **I  have 
said  enough,  so  that  you  will  know  what  to  do 
with  the  box  in  case  I  should  die.  If  I  live  I 
will  talk  further  about  the  contents  of  the  box. 
But  don't  you  open  it  until  after  my  funeral." 
After  this  conversation,  Mrs.  Elliot  took  charge 
of  the  box,  but  so  far  as  appears  never  opened 
it  until  the  day  of  Mrs.  Hinman's  funeral.  In 
conversations  subsequent  to  this  one,  Mrs. 
Hinman  spoke  about  the  bag  of  cold  in  the 
box,  and  of  the  provisions  of  her  wiU,  but  never 
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spoke  about  the  deeds.  Mrs.  Hinman  died 
about  midnight  of  June  10,  1888.  From  the 
morning  of  the  preceding  day  to  the  time  of 
her  death  she  was  in  a  dying  state  and  in  a 
deep  stupor,  during  which  she  observed  noth- 
ing and  said  nothing,  except  that  at  about  nine 
o'clock  in  the  forenoon  she  suddenly  exclaimed, 
''Call  Robinson!  Call  Robinson  1  there  are 
those  two  deeds,  one  is  for  Julia  Robertson, 
and  one  is  for  Nora  Porter."  No  Robinson 
was  there  at  the  time  and  no  one  of  that  name 
had  been  in  attendance  upon  her.  Mrs.  Elliot 
and  a  nurse,  Mrs.  Wright,  were  there,  but  Mrs. 
Hinman  was  not  conscious  of  their  presence  or 
of  what  she  was  saying. 

The  delivery  of  a  deed  implies  a  parting  with 
the  possession  and  a  surrender  of  authority 
over  it  by  the  grantor  at  the  time,  either  abso- 
lutely or  conditionally;  absolutely,  if  the  effect 
of  the  deed  is  to  be  immediate  and  the  title  to 
pass  or  the  estate  of  the  grantee  to  commence 
at  once;  but  conditionally,  if  the  operation  of 
the  deed  is  to  be  postponed  or  made  dependent 
on  the  happening  of  some  subsequent  event. 
A  conditional  delivery  is  and  can  only  be  made 
by  placing  the  deed  in  the  hands  of  a  third 
person  to  be  kept  by  him  until  the  happening 
of  the  event  of  which  the  deed  is  to  be  deliv- 
ered over  by  the  third  person  to  the  grantee.  , 
But  it  is  an  essential  characteristic  and  an  in- 
dispensable feature  of  every  delivery,  whether 
absolute  or  conditional,  that  there  must  be  a 
parting  with  the  possession  of  the  deed  and 
with  all  power  and  control  over  it  by  the 
grantor  for  the  benefit  of  the  grantee  at  the 
time  of  the  delivery.  PruUman  v.  Baker,  30 
Wis.  644.  The  delivery  of  a  deed  is  as  essen- 
tial to  the  passing  of  the  title  to  the  land  de- 
scribed in  It  as  is  the  signing  of  it  or  the  ac- 
knowledgment. It  is  the  final  act  without 
which  all  other  formalities  are  ineffectual.  To 
constitute  a  delivery,  the  grantor  must  part 
with  the  legal  possession  of  the  deed  and  of  all 
ri^ht  to  retain  it.  The  present  and  future  do- 
minion over  the  deed  must  pass  from  the 
grantor.  And  ail  this  must  happen  in  the 
grantor's  lifetime.  Younge  v.  Ouilbeau^  70  U. 
§.  3  Wall.  636,  18  L.  ed.  268;  Cook  v.  Brown, 
34  N.  H.  476;  Fi$7ier  v.  Hall,  41  N.  Y.  421; 
Jackson  v.  Leek,  12  Wend.  105;  Fay  v.  Bich- 
ardson,  7  Pick.  91;  AUop  v.  SwatJiel,  7  Conn. 
503;  Hoboken  City  Bank  v.  Phelps,  34  Conn. 
103;  2  Kent,  Com.  489:  Bouvier.  Law  Diet. 
Delivery. 

Upon  the  facts  above  recited,  the  superior 
court  rendered  judgment  for  the  defendant 
and  dismissed  the  complaint.  We  think  that 
judgment  was  clearly  right,  for  the  reason  that 
Mrs.  Hinman  never  intended  to  and  never  did 
part  with  the  legal  control  over  the  deeds. 
The  box  in  which  the  deeds  were  was  in  the 
charge  of  Mrs.  Elliot,  as  the  servant  and  agent 
of  Mrs.  Hinman,  and  so  remained  until  after 
Mrs.  Hinman's  death.  The  deeds  were  never 
taken  out  of  the  box  till  after  her  funeral. 
Mrs.  Elliot  never  knew  till  that  time  the  names 
of  the  grantees.  She  had  never  received  any 
directions  as  to  the  deeds  of  such,  apart  from 
the  other  contents  of  the  box.  It  is  not  and 
cannot  be  claimed  that  Mrs.  Hinman  parted 
with  the  possession  of  the  box  itself,  or  the 
control  over  the  ba^  of  gold,  or  of  her  bank 
1  books,  or  of  her  will,  or  of  her  insurance  poll- 


CoNNBcncnT  Buprkme  Court  of  Ebbobs. 


Dbc.» 


cies.  Yet  these  were  in  the  box  with  the  deeds, 
and  she  parted  with  the  possession  and  control 
of  these  just  as  much  as  she  did  with  the  deeds. 
The  deeds  were  never  separated  from  the  other 
contents  of  the  box.  The  conversation,  on  the 
morning  of  April  11,  clearly  shows  that  Mrs. 
Hinman  did  not  intend  at  that  time  to  part 
with  the  control  of  the  contents  of  the  box. 
She  intended  to  give  further  directions  in  re- 
gard to  them.  Her  closing  words  were,  "If 
I  live  I  will  talk  further  with  you  about  the 
contents  of  the  box."  That  further  talk  she 
never  had,  and  so  her  intent  as  to  the  deeds  re- 
mained undisclosed.  Mrs.  Elliot  was  never 
made  the  custodian  of  the  deeds  for  the  benefit 
of  the  grantees.  She  at  all  times  held  them  in 
the  same  wav  that  she  held  the  other  things  in 
the  box,  as  the  agent  of  Mrs.  Hinman. 

In  reference  to  the  conversation  just  men- 
tioned, the  superior  court  has  found  that  Mrs. 
Hin  man's  sole  purpose  in  the  transaction  was 
to  give  Mrs.  Elliot  information  of  the  existence 
ana  contents  of  the  box.  It  is  claimed  by  the 
defendant  that  by  such  finding  the  superior 
court  has  left  nothing  for  the  examination  of 
this  court,  for  the  reason  that  it  excludes  all  in- 
tent on  the  part  of  Mrs.  Hinman  to  transfer  the 
title  to  the  grantees  named  in  the  deeds.  This 
may  be  true,  but  we  do  not  place  our  decision 
upon  it.  The  delivery  of  a  deed  includes  not 
only  an  act  by  which  the  grantor  parts  with 
the  possession  of  it,  but  also  a  concurring  intent 
on  the  part  of  the  grantor  that  it  shall  vest  the 
title  in  the  grantee.  As  we  are  satisfied  that 
Mrs.  Hinman  never  did  any  act  by  which  she 
parted  with  the  possession  of  the  deeds  for  the 
benefit  of  the  grantees,  the  question  of  her  in- 
tent becomes  immaterial. 

There  is  no  error  in  the  judgment  of  the  Su- 
perior Court. 

In  this  opinion  the  other  Judges  concurred. 


Be  John  M.  CLAYTON. 

(69  Oono.  no.) 

1 .   Requiring  a  person  convicted  of  in- 
tozieation  to  make  a  diaelosore  under 


oath,  when,  where,  how  and  from  whom  he  pro- 
cured the  intozioatinfir  liquor,  does  not  violate 
the  constitutional  provislODS  as  to  due  process 
of  law,  equal  protection,  or  ri^ht  of  trial  by  juzy; 
nor  is  it  against  publio  policy. 

£•  Commitment  for  contempt  in  ref  ushi^r  to 
make  a  disclosure  as  required  by  law  is  not  a  dep- 
rivation of  liberty  without  due  process  of  law. 

8.  The  utility  of  a  disdosore  required  by 
statute  from  one  convicted  of  intoxication,  as  to 
when,  where,  how  and  from  whom  he  obtained 
the  intoxicating  liquor,  which  disclosure  is  to  be 
turned  over  to  the  Staters  attorney,  cannot  be 
questioned  by  the  convict  or  the  court  as  an  ex- 
cuse for  a  refusal  to  make  the  disclosure. 

(December  IS,  188a) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Superior  Court  for  Hartfora  County 
refusing  to  release  him  from  imprisonment  in 
the  Hartford  jail,  to  which  he  had  been  com- 
mitted for  contempt  of  court.    AMmied, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Georf^e  P.  Mc  Lean  and  Austin 
Brainard»  for  appellant: 

If  the  law  is  unconstitutional,  all  proceed- 
ings under  it  are  void,  and  Clayton  was  unlaw- 
fully committed. 

Ex  parte  Siebold,  100  U.  S.  871,  25  L.  ed. 
717;  Herrick  v.  Smith,  1  Gray,  49;  Eiley'B 
Case,  2  Pick.  172;  Be  Payson,  28  Kan.  757. 

If  the  law  is,  in  its  operation,  unreasonable 
and  unjust,  it  is  the  duty  of  the  court  to  declare 
it  void. 

Qoshan  v.  Stoningtan,  4  Conn.  225;  Welch  y. 
Wadsu>orth,  30  Conn.  166;  StaU  v.  Wordin,  6 
New  Eng.  Rep.  752.  56  Conn.  226. 

This  Statute  is  void:  (1)  in  that  it  deprives 
the  person  committed  of  the  right  to  trial  by 
jury,  as  guaranteed  by  section  21  of  article  1 
of  the  Constitution  of  Connecticut;  (2)  it  de- 
prives the  person  committed  of  his  liberty 
without  due  course  of  law. 

The  liberty  of  the  person  in  custody  is  at 
once  placed  at  the  discretion  or  caprice  of  the 
presiding  judge.  The  judge  determines  the 
truth  or  falsity  of  the  disclosure  offered,  the 
validity  and  good  faith  of  the  reasons  assigned 
for  making  no  disclosure,  pure  questions  of 
fact,  involving  in  their  determination  the  lib- 


NOTB.— Ke/tisol  to  testify^  or  to  cmswer  vartictdar 
guBstions. 

It  may  safely  be  laid  down,  as  a  general  rule,  that 
the  refusal  of  a  witness  to  testify  at  all,  or  to  an- 
swer particular  questions,  pertinent  to  the  issue, 
put  to  him  either  in  a  proceeding  before  the  court 
Itself  or  before  a  subordinate  officer  duly  empow- 
ered by  the  court  to  take  his  deposition  or  conduct 
his  examination,  is  a  contempt  of  such  court,  pro- 
vided always  the  court  have  Jurisdiction  of  the  con- 
troversy or  proceeding  in  which  the  witness  is  re- 
quired to  give  his  evidence.  Re  Allen,  18  Blatohf . 
271;  Wbitcomb's  Case,  120  Mass.  118,  121;  La  Fon- 
taine v.  Southern  Underwriters  Asso.  88  N.  C.  182: 
Stuart  V.  Allen.  46  Wis.  IfiS,  161;  Kex  v.  Almon, 
WiUn.  218,  209;  Ex  parte  Doll,  7  Phila.  606.  See 
Bapalje,  Contempts,  •  06. 

The  right  of  a  witness  to  answer  is  a  personal 
privilege;  his  right  to  exercise  it  rests  in  his  own 
discretion;  he  uses  it  at  his  peril.  Heerdt  v.  Wet- 
more,  2  Robt.  087;  Southard  v.  Bexford,  6  Cow.  266; 
People  V.  Bodine,  1  Denio,  281;  People  v.  Lohman, 
2  Barb.  216. 

The  supreme  court  of  New  York  has  held  that  a 
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witness  was  not  compelled  to  answer  any  question, 
the  truthful  answer  to  which  would  have  a  ten- 
dency to  implicate  the  witness  in  a  criminal  charge, 
or  expose  him  to  a  penalty.  Bums  v.  Kempshall, 
24  Wend.  800. 

The  court  is  to  determine  whether  the  answers  he 
may  give  could  directly  or  indirectly  criminate 
him,  by  furnishing  eyideoce  of  his  guilt,  by  bis 
own  admission;  even  if  it  only  established  one  fact 
out  of  many,  which,  taken  together,  would  be  Buf- 
flcient  to  warrant  his  conviction,  his  privUefpe 
should  be  allowed.  If  the  court  holds  that  the 
answer  might  in  any  way  criminate  the  witness,  the 
witness  is  not  to  be  compelled  to  explain  how  be 
would  be  criminated  by  such  answer.  JReTappIn, 
9  How.  Pr.  804;  Curtis  v.  Knox,  2  Denio,  SU. 

And  also  where  answers  to  a  question  would  have 
disgraced  the  witness,  the  privilege  maybe  pleaded 
and  must  be  allowed  by  the  court.  People  v.  Ma- 
ther, 4  Wend.  250;  Cowen  &  Hill's  notes  to  Phil.  Bv. 
621;  1  Burr.  £v.  244;  1  GreenL  Bv.  464;  Lohman  v. 
People,  1  N.  7. 87B;  affirming  2  Barb.  216. 

Refusal  to  answer  a  proper  question  in  the  exam- 
ination before  a  referee  is  punishable  as  for  a  oon- 
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erty  of  the  citizeD,  and  he  can  have  neither ! 
formulated  charge,  nor  counsel,  nor  witnesses, 
nor  appeal,  nor  adjournment,  that  he  may  es- 
tablish his  right  to  credence  and  liberty. 

If  this  law  is  left  tp  operate  in  a  single  case, 
or  in  any  view  of  its  application,  no  relief  can 
be  possible  in  any  case.  How  can  a  person  se- 
cure release  on  habeas  corpus  where  the  record 
discloses  no  error  and  his  only  hope  is  to 
reverse  a  finding  of  fact  clearly  within  the 
discretion  of  the  court  below. 

Douglcus  V.  Wtchioire,  14  Conn.  491;  Fox  v. 
Boyt,  12  Conn.  491;  SUxte  v.  Bloom,  17  Wis. 
521;  Stewart's  Case,  1  Abb.  Pr.  210;  Church, 
Habeas  Corpus,  373,  481. 

A  legislative  enactment  is  not  necessarily 
•*the  law  of  the  land,"  nor  is  a  court  in  pro- 
ceeding under  such  enactment  necessarily  pro- 
ceeding according  to  **due  course  of  law'*  as 
those  words  are  used  in  our  Constitution. 

See  Cooley,  Const.  L.  pp.  488-485,  and  notes; 
Camp  V.  Bogers,  44  Conn.  291. 

Acts  interfering  with  constitutional  rights  in 
a  way  similar  to  the  law  in  question  have  been 
adopted  in  only  one  State  in  the  Union,  and 
that  Act  has  been  already  declared  unconstitu- 
tional by  the  Supreme  Court  of  the  State. 

&  parte  Grace.  12  Iowa,  208. 

The  Statute  is  in  violation  of  the  14th 
Amendment  of  the  United  States  Constitution 
in  that  it  deprives  the  prisoner  of  the  equal 
protection  of  the  law  in  subjecting  him  to  in- 
quiries under  summary  proceedings  and  pen- 
alties to  which  other  citizens  who  procure  liq- 
uor are  not  liable. 

San  Mateo  County  v.  South  Pae.  B.  Co,  7 
Sawy.  617;  Cooley,  Const.  Lim.  p.  18. 

This  Statute  makes  that  a  contempt  which  is 
not  a  proper  subject  of  contempt. 

Rapalje,  Contempt,  p.  82,  and  cases  there 
cited. 


A  police  regulation,  summary  in  its  nature 
and  directly  interfering  with  the  right  of  per- 
sonal libertv,  must  have  a  definite  object  clear- 
ly attainable,  and  that  object  must  be  unde- 
niably in  the  interest  of  public  order  and 
safety.  If  its  purpose  is  in  the  line  of  inves- 
tigation, it  must  obviously  be  confined  to 
crimes  actually  committed,  and  dangers  immi- 
nent and  well  defined. 

Tiedeman,  Pol.  Power,  pp.  1-16:  Lakevie\6 
v.  Bose  Hill  Cemetery  Co,  70  111.  192;  State  v. 
Myes,  47  Me.  189. 

Messrs.  William  Hamersley  and  Fran- 
cis H.  Parker,  for  appellee: 

The  Statute  in  question  is  a  police  regulation 
designed  in  the  words  of  Judge  Cooley,  "to 
preserve  the  public  order,  and  prevent  offenses 
against  the  State." 

Cooley,  Const.  Lim.  p.  706. 

Its  particular  purpose  is  to  prevent  violations 
of  the  Liquor  Laws.  It  is  in  aid  of  and  sup- 
plementary to  the  general  laws  regulating  the 
sale  of  intoxicating  liquors,  and  Is  part  and 
parcel  of  the  Liquor  Laws  of  the  State. 

State  V.  Brennan's  Liquors,  25  Conn.  278; 
State  V.  Wilcox,  42  Conn.  864;  State  v.  Thomas, 
47  Conn.  546. 

Our  statutes  authorize  the  bank  commission- 
ers, railroad  commissioners  and  insurance 
commissioner  to  make  investigations,  summon 
witnesses  and  examine  them,  and  provide  for 
punishments  by  commitments  for  contempt  or 
otherwise,  when  witnesses  refuse  to  testify. 

Gen.  Stat.  §§  1827.  2859,  2896,  8480:  Noyes 
V.  Byxbee,  45  Conn.  882. 

The  Act  in  question  requires  the  person  who 
has  been  convicted  of  drunkenness  to  disclose 
certain  facts  that  are  peculiarly  within  his 
knowledge,  which  facts  the  Legislature  has 
determined  should  be  disclosed  for  the  public 
good.    He  stands  simply  in  the  place  of  a  wit- 


tempt.  Lathrop  v.  Clapp,  40  N.  T.  8S8,  afflrmlD«r  28 
How.  Pr.  428. 

A  witness  may  be  punished  for  refusal  to  answer 
a  material  or  oompetent  question,  although  he  at- 
tended the  examination  and  was  sworn  without  a 
subpcena.    People  v.  Harston,  18  Abb.  Pr.  267. 

A  witness  duly  subpoenaed,  ref  usln^r  to  testify  be- 
fore a  notary  public  for  no  other  reason  than  be- 
cause he  is  instructed  by  his  attorney  not  to  answer 
may  be  committed  by  the  notary  for  contempt. 
Re  Merkle,  40  Kan.  27. 

Under  the  Georgia  Ck>de  the  proprietor  or  pub- 
Usher  of  a  newspaper  is  a  competent  witness  in  a 
criminal  prosecution  for  libel  therein:  and  he  may 
also  be  punished  for  contempt  of  court  as  any 
other  witness  refusing  to  testify.  Pledirer  v.  State, 
77  0a.242. 

Refusal  of  a  witness  to  answer  proper  questions 
before  the  grand  Jury,  and  again  when  brought 
into  court,  assigning  no  reason,  is  a  contempt  for 
which  he  may  be  ordered  to  pay  a  fine  and  to  stand 
committed  until  be  shall  appear  and  answer  said 
questions,  or  until  the  further  order  of  the  court. 
Be  Harris,  4  Utah,  5. 

But  where  a  Judgment  debtor  was  asked  as  to 
the  amount  and  value  of  an  incumbrance  on  his 
property  six  months  before  the  examination,  it  was 
held  that  such  question  was  not  necessarily  within 
his  power  to  answer,  and  an  answer  in  substance 
that  he  was  unable  to  give  the  information  asked 
for  was  not  necessarily  evasive,  or  a  refusal  to  com- 
ply with  the  order  requiring  him  to  answer  the 
question;  for  it  did  not  look  to  a  discovery  of 
»  L.  R.  A. 


property,  but  to  a  discovery  of  incumbrances. 
Wicker  v.  Dresser,  14  How.  Pr.  466. 

The  refusal  of  a  witness  to  answer  a  question  not 
pertioent  to  the  issue  is  not  a  contempt.  Ex  parte 
Zeehandelaar,  71  Cal.  288. 

Courts  should  exercise  great  care  in  compelUng 
witnesses  to  answer  questions  where  the  witness 
claims  the  privilege,  and  has  brought  himself  with- 
in the  rule,  as  it  is  a  matter  exclusively  between  the 
court  and  the  witness.  The  opposite  party  cannot 
object.  He  has  no  right  to  insist  upon  the  privi- 
lege, and  require  the  court  to  exclude  it  on  that 
ground;  as  the  witness  has  the  right  to  waive  his 
privilege,  and  if  ordered  to  testify,  he  may  refuse 
and  be  committed.  Cloyea  v.  Thayer,  8  Hill,  664; 
Thomas  v.  Newton,  1  Mood.  &  M.  48,  note  a;  Treat 
V.  Browning,  4  Conn.  406;  Southard  v.  Bexford, 
6  Ck)w.  280;  Ck>wen  &  Hlll*s  notes  to  Phil.  £v.  784  h; 
Forbes  v.  Wlllard,  64  Barb.  620. 

When  a  witness  Is  directed  by  a  referee  before 
whom*ho  iB  examined  to  answer  a  question,  and  he 
refuses  to  answer,  he  Is  guilty  of  contempt,  pro* 
vided  the  question  is  a  proper  one.  Lathrop  v. 
Clapp,  40  N.  Y.  828,  afilrmmg  28  How.  Pr.  423. 

No  appeal  lies  from  a  Judgment  imposing  a  pen- 
alty for  contempt  of  court.  Teller  v.  People,  7 
Colo.  461. 

Power  of  court  to  punfeAi. 

The  power  which  the  court  possesses  of  punish- 
ing disobedience  of  its  mandates  is  one  of  the  safe- 
guards for  the  due  administration  of  Justice.  It  is 
a  necessary  attribute  of  the  court.  .The  Statute 
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uess  before  an  Investigatinf;  officer,  and  is 
treated  as  witnesses  in  like  proceedings  are 
lawfully  treated.  He  may  be  compelled  to 
testify,  but  not  against  himself. 

Const,  art.  1,  §  9.    U.  S.  Const.  5th  Amend. 

Witnesses  who  refuse  to  testify  are  com- 
mitted for  contempt  by  the  courts. 

Com.  V.  WiOard,  22  Pick.  476;  People  v.  Kel- 
ly, 24  N.  Y.  74. 

Witnesses  who  refuse  to  testify  in  prelimi- 
nary investigations  authorized  by  statute  have 
always  been  punishable  by  commitment  for 
contempt,  and  were  so  punishable  when  our 
Constitution  was  adopted. 

Ooddard  v.  State,  12  Conn.  448;  Merriman 
V.  Bryant,  14  Conn.  205;  Seeley  v.  Bridgeport, 
8  New  Eng.  Rep.  690.  53  Conn.  1. 

Punishment  by  commitment  to  jail  of  per- 
sons guilty  of  contempt,  including  witnesses 
refusing  to  testify,  was  part  of  the  *'law  of  the 
land,"  or  the  **due  course  of  law,"  at  the  time 
of  the  adoption  of  our  Constitution. 

Gen.  Stat.  1808,  pp.  231,  372;  EiUnbeeker  v. 
Piymovth  County  DiH.  Ct,  134  U.  S.  31,  38  L. 
ed.  801;  Cartwrighfs  Case,  114  Mass.  238; 
Middlebrook  v.  State,  48  Conn.  267;  Davidson 
V.  New  Orleans,  96  U.  8.  97,  24  L.  ed.  616. 

As  there  can  be  no  trial  of  the  person  inter- 
rogated, he  is  not  denied  a  trial  by  jury  by  the 
Statute. 

Waldo  V.  Spencer,  4  Conn.  71,  78. 

But  if  the  commitment  of  the  person  re- 
quired to  disclose  by  this  Statute  can  in  any 
sense  be  said  to  be  a  punishment  for  drunken- 
ness, then  the  Statute  is  still  constitutional; 
because  the  crime  of  drunkenness  is  one  of 
those  petty  offenses  always  tried  by  single  mag- 
istrates in  our  State  before  the  adoption  of  the 
Constitution,  and  therefore  not  affected  by  that 
instrument. 
■    Gen.  Stat.  1808,  p.   241;  CoU  v.  Eves,   12 


Conn.  252;  Ooddard  v.  StaU,  12  Conn.  448, 
454;  CuHis  v.  OiU,  34  Conn.  54;  Beers  v. 
Beers,  4  Conn.  585;  Weed^s  App.  85  Conn.  455; 
StaU  V.  Warden,  46  Conn.  369;  Clinton  v. 
Bacon,  56  Conn.  508;  1  Stevens,  History  Crim. 
Law,  122;  8  Stevens,  History  Crim.  Law,  268. 

The  14th  Amendment  to  the  Constitution  of 
the  United  States  does  not  restrict  or  conflict 
with  the  police  power  of  the  States. 

Barbier  v.  Connolly,  118  U.  8.  31,  28  L.  ed. 
923,  and  note;  Mugler  v.  Kansas,  128  U.  8. 
623,  31  L.  ed.  205;  Pou>eU  v.  Pennsylvania,  127 
U.  8.  678,  82  L.  ed.  258. 

All  liquor  legislation  not  in  regulation  of  in- 
terstate commerce  is  within  the  police  power 
of  the  States. 

License  Cases,  46  U.  8.  5  How.  504,  12  L. 
ed.  256;  BarUmeyer  v.  Iowa,  85  U.  8. 18  Wall. 
129-141,  21  L.  ^.  929-933;  Fot^  v.  Kansas, 
112  U.  8.  205,  28  L.  ed.  630;  Mugler  v.  Kan- 
sas, 128  U.  8.  628,  81  L.  ed.  205;  LaOroix  v. 
Fairfield  County  Comrs,  49  Conn.  591. 

Carpenter*  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  was  convicted  of  intoxica- 
tion, and  was  required  to  disclose,  under  the 
Act  of  1889,  chap.  167,*  "under  oath,  when, 
where,  how,  and  from  whom  he  procured  the 
liquor  by  which  his  intoxication  was  pro- 
duced:" He  refused  "to  make  such  dis- 
closure. "  Thereupon  the  magistrate  (the  judge 
of  the  Police  Court  of  Hartford)  before  whom 
the  trial  was  had  proceeded  "  to  commit  the  ac- 


*That  statute  provides  that  if  a  person  be  found 
ffullty  of  iotoxication,  and  refuses  on  request  of  the 
prosecutiDg^  officer  to  disclose  under  oath  when, 
where,  how  aod  from  whom  he  procured  the  liquor 
by  which  his  intoxication  was  produced,  the  maijris- 
trate  before  whom  the  trial  was  had  shall  commit 
him  to  the  county  JaU  for  contempt  of  court. 
[Rep.] 


declares  it,  and,  in  so  doing,  gives  no  new  power, 
but  merely  defines  and  limits  an  ancient  rule  of  the 
common  law.  To  allow  such  offenders  immunity 
for  their  misconduct  would  be  a  practical  surrender 
of  a  trust  which  has  been  confided  to  the  judiciary 
by  the  people  for  their  own  protection  and  benefit. 
Negus  v,  Brooldyn,  1 N.  Y.  Civ.  Proc.  471. 

The  power  of  a  court  to  punish  for  an  alleged 
contempt  of  its  authority,  though  undoubted,  is  in 
its  nature  arbitrary,  and  its  exercise  is  not  to  be 
upheld,  except  under  the  clrcumsrances  and  in  the 
manner  prescribed  by  law.  It  is  essential  to  the 
validity  of  proceedings  in  contempt,  subjecting  a 
a  party  to  fine  and  imprisonment,  that  they  show  a 
case  in  point  of  Jurisdiction  within  the  provisions 
of  the  law  by  which  such  proceedings  are  author- 
ized, for  mere  presumptions  and  intendments  are 
not  to  be  induliied  in  their  support.  Batchelder  v. 
Moore,  ^  Cal.  412. 

Power  to  punish  for  contempt  is  a  Judicial  and 
not  a  legislative  one.  Kilbourn  v.  Thompson,  103 
U.  8.  168,  20  L.  ed.  377;  Happy  v.  Mosher,  48  X.  Y. 
818;  2  Bancroft.  Hist  tJ.  8.  414;  3  Bancroft.  Hist.  U. 
8.  56. 101;  1  Bl.  Com.  160-163;  1  Hallam,  Const  Hist 
224,225. 

**  The  summary  power  to  conmiit  and  punish  for 
contempts  tending  to  obstruct  or  degrade  tho  ad- 
ministration of  Justice,"  the  Supreme  Judicial 
Court  of  Massachusetts  well  said,  in  Cartwrighfs 
Case,  114  Mass.  2^,  288,  '*  is  inherent  in  courts  of 
chancery  and  other  superior  courts  as  essential  to 
the  execution  of  their  powers  and  to  the  mainte- 
nance of  their  authority,  and  is  part  of  the  law  of 
13  L.  R.  A. 


the  land,  within  the  meaning  of  Magna  Charta  and 
of  the  12th  article  of  our  Declaration  of  Rights." 
The  Declaration  of  Rights  here  referred  to  was  that 
which  formed  part  of  the  Constitution  of  Massa- 
chusetts, and  contained  the  prohibition,  inserted  in 
most  of  the  American  Constitutlona,  against  de- 
priving any  person  of  life,  liberty  or  estate,  except 
by  the  Judgment  of  his  peers  or  the  law  of  the  land. 
So  in  Cooper^s  Case,  32  Vt  253, 257:  'The  power  to 
punish  for  contempt  is  inherent  in  the  nature  and 
constitution  of  a  court.  It  is  a  power  not  derived 
from  any  statute,  but  arising  from  necessity;  im- 
plied, because  it  is  necessary  to  the  exercise  of  all 
other  powers,"  Without  such  power,  it  waa  ob- 
served in  Easton  v.  State,  80  Ala.  522,  the  adminis- 
tration of  the  law  would  be  in  continual  danger  of 
being  thwarted  by  the  lawless.  To  the  same  eifect 
are  Watson  v.  Wllllanis,  96  Miss.  344;  Johnston  v. 
Com.  1  Bibb,  5»8;  Clark  v.  People,  1  Hi.  286;  Com.  v. 
Dandridge,  2  Va.  Cas.  406;  Ex  parte  Hamiltoo,  61 
Ala.  68:  Hodman  v.  State,  28  Ind.  212;  People  v. 
Turner,  1  Cal.  153;  State  v.  Morrill,  16  Ark,  888;  and 
numerous  cases  cited  in  note  to  Clark  v.  People,  1 
ill.  266,  in  12  Am.  Dec.  178.  See  also  Queen  v. 
Lef roy,  L.  R.  8  Q.  B.  134. 

Due  proce88  of  law. 

The  principles  involved  in  this  caption  have  re- 
ceived extended  treatment  in  the  following  cases: 
People  v.  O'Brien,  2  L.  R.  A.  265,  Ul  N.  Y.  1; 
Chauvin  v.  Valiton,  8  L.  R  A.  IW,  8  Mont  461: 
Jensen  v.  Union  Pac.  R.  Co.  (Utah)  4  L.  R.  A.  724; 
Re  Gannon  (R.  I.)  5  L.  R.  A.  860. 
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cused  for  contempt  of  court  to  the  common  jail" 
for  ten  days.  On  a  writ  of  habeas  corpus  he 
was  brought  before  a  judge  of  the  superior 
court.  The  sheriff's  return  set  out  the  pro- 
ceedings in  the  police  court,  and  the  mittimus 
issued  thereon.  The  complainant  demurred  to 
the  return,  because,  he  says,  the  Statute  under 
which  the  proceedings  were  had  is  obnoxious 
to  constitutional  provisions.  The  judge  over- 
ruled the  demurrer,  and  the  complainant  ap- 
pealed. 

Provisions  for  disclosures  by  persons  found 
intoxicated  or  arrested  for  intoxication  first  ap- 
peared in  the  Statute  of  1854.  and  have  since 
remained  there,  with  some  changes  from  time 
to  time.  Until  1889  disclosures  were  at  the  op- 
tion of  the  prisoner,  and  could  onl^  be  made 
before  conviction;  and,  upon  being  fairly  made, 
they  contemplated  the  discharge  of  the  intox- 
icated person.  The  Statute  of  1889  made  a 
radical  change.  It  provides  for  disclosures 
only  after  conviction,  does  not  discharge  the 
prisoner,  and  the  disclosure  is  made  compul- 
sory. Whether  this  Act  is  a  substitute  for  the 
Statute  previously  existing,  or  is  in  addition 
thereto,  is  not  now  a  material  question. 

The  first  ground  of  demurrer  is  that  the 
Statute  "is  a  deprivation  of  the  right  to  a  trial 
by  jury,  as  provided  by  section  21  of  article  1 
of  the  Constitution  of  Connecticut."    TI  * 


tiis  ob- 
jection misconceives  the  nature  and  character 
of  the  proceeding  before  the  police  court.  The 
appellant  was  not  then  before  the  court  as  a 
defendant  in  a  criminal  prosecution.  That  had 
been  his  position;  but  upon  his  conviction  that 
was  changed,  and  he  became,  so  far  as  this  case 
is  concerned,  merely  a  witness.  He  was  in  no 
sense  on  trial,— no  one  was,— and  therefore 
was  not  in  jeopardy.  The  proceeding  was  not 
judicial,  but  ministerial.  For  more  than  a 
century  and  a  half  we  have  had  upon  the  stat- 
ute-book a  law  authorizing  the  grand  jurors  in 
the  several  towns  to  meet  and  advise  and  in- 
quire into  the  offenses  that  had  been  commit- 
ted, with  power  to  summon  and  examine  wit- 
nesses, and,  if  need  be,  to  punish  for  contempt. 
Gen.  Stat.  §  91.  This  proceeding  is  but  an  ex- 
tension of  the  same  power  to  ottier  ofi^cers  for 
the  same  general  purpose,  namely,  the  protec- 
tion of  society,  by  preventing  crime  through  the 
detection  and  punishment  of  offenders.  The 
magistrate  acting  in  an  administrative,  and  not 
in  a  judicial,  capacity,  the  witness  being  in  no 
jeopardy,  and  exposed  to  no  detriment,  pro- 
vided he  testifies  fairly,  this  section  of  the  Con- 
stitution is  not  applicable. 

The  second  ground  of  demurrer  is  that  "such 
a  commitment  on  said  Statute  is  a  deprivation 
of  liberty  without  due  process  of  law,  as  for- 
bidden by  section  9  of  article  1  of  the  Consti- 
tution of  Connecticut."  Punishment  for  con- 
tempt b}'  a  court  or  other  tribunal  duly  au- 
13L.R.A. 


thorized  is  "due  process  of  law"  within  the 
meaning  of  the  Constitution.  The  right  and 
duty  of  the  State  to  protect  its  jurisdiction  and 
dignity  by  punishing  for  contempt,  in  proper 
cases,  through  its  officers,  is  the  sacred  right  of 
self-defense. 

The  third  ground  of  demurrer  is  that  "  the 
matter  made  a  contempt  of  court  by  the  Statute 
is  not  a  proper  contempt,  and  it  is  incompetent 
for  the  Legislature  to  suspend  or  abrogate  the 
prisoner's  constitutional  prerogatives  by 
making  such  refusal  a  contempt,  and  providing 
a  summary  commitment  therefor,  since  the 
refusal  is  entirely  disconnected  with  any  pro- 
ceeding pending  before  the  court,  and  has  no 
relation  whatever  to  the  dimity  or  duty  of  the 
court,  or  to  the  administration  of  justice  in  any 
present  or  future  case."  This  objection  rests 
entirely  on  the  assumption  that  the  testimony 
of  the  prisoner,  when  obtained,  will  be  of  no 
use;  in  effect,  that  the  Statute  is  a  mere  wanton 
exercise  of  power.  But  this  assumption  is  not 
well  founded.  The  Statute  provides  that  the 
testimony  shall  be  certified  and  forwarded  to 
the  State's  attorney,  its  utility  is  a  matter  for 
the  Legislature  to  determine,  and  it  has  done 
so.  It  is  not  for  the  appellant  or  the  court  to 
say  that  the  information  is  of  no  value,  and  has 
no  relation  "  to  the  administration  of  justice  in 
any  present  or  future  case." 

The  fourth  ground  of  demurrer  is  that  "the 
Statute  is  in  violation  of  the  14th  Amendment 
to  the  United  States  Constitution,  in  that  it  de- 
prives the  prisoner  of  the  equal  protection  of 
the  law  in  subjecting  him  to  incjuiries  under 
summary  proceedings  and  penalties  to  which 
other  citizens  who  procure  liquor  are  not  li- 
able." All  offenders  against  law  or  good 
morals  are  liable  to  be  subjected  to  some  incon- 
veniences from  which  others  are  exempt.  Of 
those  so  offending  some  will  be  detected  and 
made  to  suffer  such  inconveniences,  while 
others  may  escape.  It  was  not  the  purpose  of 
this  amenament  to  place  all  such  offenders  upon 
an  equal  footing. 

There  is  one  error  assigned  that  does  not  seem 
to  be  raised  by  the  demurrer,  namely,  that  "the 
court  erred  in  ruling  and  holding  that  the  Stat- 
ute is  a  valid  statute,  not  contrary  to  public 
policy  and  natural  justice."  Perhaps  we  have 
sufficiently  answered  this;  but  we  will  add  that 
it  is  the  duty  of  all  good  citizens,  when  legally 
required  so  to  do,  to  testify  to  any  facts  within 
their  knowledge  affecting  public  interests;  and 
no  one  has  a  natural  right  to  be  protected  in  his 
refusal  to  discharge  this  duty.  Public  policy 
does  not  forbid,  but,  on  the  contrary,  often  re- 
quires, legislation  to  facilitate  the  administra- 
tion of  justice. 

We  find  no  error  in  the  judgment  appealed 


In  this  opinion  the  other  Judges  concurred. 
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VERMONT  SUPREME  COURT. 


George  H.  FITZGERALD  et  al. 

V. 

GRAND  TRUNK  R.  CO.  of  Canada. 
(....Vt....) 

1.   An  agfCM^ment  hy  a  common  carrier 

to  give  one  shipper  a  favor  and  advantai^e  over 
others  by  a  rebate  Is  illegal  at  common  law. 
8.  Contracts  concerning  interstate 
transportation  must  be  regarded  aa  made 
upon  the  basis  and  with  the  understanding  that 
changes  in  the  law  applicable  to  them  may  be 
made  by  Congress,  and  there  is  no  vested  right  in 
the  law  as  it  exists  at  the  time  they  are  made. 

(May  5, 1891.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of  the 
Essex  County  Court  in  favor  of  defendant 
directing  a  pro  forma  judgment  in  its  favor 
npon  an  agreed  statement  of  facts  in  an  action 
brought  to'  recover  rebates  alleged  to  be  due  to 
plaintiff  under  a  shipping  contract.    Judgment 


The  statement  of  facts  set  out,  in  1886  plain- 
tiffs agreed  to  furnish  defendant  170  car-loads 
of  lumber  to  be  freighted,  in  consideration  of 
which  agreement  defendant  promised  to  pay 
plaintiffs  |6  per  car-load;  that  defendant  was 
to  receive  for  transporting  such  lumber  $38  on 
each  car-load,  whidi  was  the  regular  tariff  rate 
between  the  points  to  which  the  contract  re- 
lated: that  before  the  commencement  of  this 
suit  plaintiffs  had  furnished  to  defendant  170 
car-loads  of  lumber  and  had  fully  performed 
their  agreement;  that  relying  upon  said  agree- 
ment, and  to  carry  out  and  fulfill  the  same, 
plaintiffs  had  purchased  said  170  car-loads  of 
lumber  and  hauled  the  same  tp  Island  Pond, 
the  designated  place  of  shipment,  prior  to 
January  1,  1887;  that  97  car-loads  of  said 
lumber  were  delivered  to  and  carried  by  de- 
fendajit  subsequently  to  April  5, 1887,  on  which 
the  agreed  |6  per  car-load  had  not  been  paid. 

Further  facts  appear  in  the  opinion. 

Afr.  Laforrest  H.  Thompson,  with  2dr. 
Z.  M.  Mansur,  for  plaintiffs: 

The  Interstate  Commerce  Act  is  not  retroactr 
ive  and  does  not  either  prohibit  or  release  the 
defendant  from  performing  its  contract. 

Dubuque  A  S.  C,  R,  Co.  v.  Ridimond,  86  U. 
S.  19  Wall.  584,  22  L.  ed.  178. 

Courts  uniformly  refuse  to  give  to  statutes  a 
retrospective  operation,  whereby  rights  pre- 
viously vested  are  injuriously  affected,  unless 
compelled  to  do  so  by  language  so  clear  and 
positive  as  to  leave  no  room  to  doubt  that  such 
was  the  intention  of  the  Legislature. 

Chew  Heong  v.  United  States,  112  U.  B.  586, 
28  L.  ed.  770;  United  States  v.  Heth,  7  U.  8.  8 
Cranch,  899,  2  L.  ed.  479;  Sedgw.  SUt.  and 
Const.  L.  2d  ed.  160-173;  Cooley,  Const.  Lim. 
4th  ed,  76;  Sturgis  v.HuU,  48  Vt.  307;  Chicago  d 
A.  R.  Co.  V.  Chicago,  V.  d  W.  Coal  Co.  79  111.  121 ; 


Dubuque  df  S,  C,  R,  Co.  v.  Richmond,  86  U.  S. 
19  Wall.  584,  22  L.  ed.  173. 

So  long  as  Congress  does  not  pass  any  law  to 
regulate  commerce  among  the  several  btates,  it 
thereby  indicates  its  will  that  commerce  shall 
be  free  and  untrammeled. 

Ih'own  V.  Houston,  114  U.  S.  622,  29  L.  ed. 
257. 

Hence  parties  were  free  to  make  such  con- 
tracts as  they  chose  in  matters  relating  to  in- 
terstate commerce  prior  to  the  Interstate  Com- 
merce Act,  and  if  Congress  had  intended  it  to 
cover  existing  contracts,  it  would  have  said  so 
in  express  terms. 

WaUing  v.  Michigan,  116  U.  8.  446,  29  L. 
ed.  691. 

There  is  nothing  in  said  Act  which  prohibits 
a  shipper  from  obtaining  the  most  favorable 
terms  he  can  make  with  the  carrier;  and  if  the 
rate  for  transportation  obtained  by  him  is  less 
than  that  charged  by  the  carrier  for  the  same 
services  to  the  public  generally,  the  special  and 
favorable  contract  thus  obtained  is  not  void  as 
to  the  shipper  securing  the  reduced  rate,  but 
under  said  Act  every  other  shipper  has  a  right 
to  have  his  goods  carried  upon  like  favorable 
terms. 

8ee  London  ds  K  W.  R,  Co.  v.  Bu&rshed,  L. 
R.  8  App.  Cas.  1029,  24  Moak,  Eng.  Rep.  630. 

The  contract  is  valid  at  common  law. 

Menacho  v.  Ward,  27  Fed.  Rep.  529;  Baxen- 
dale  V.  Eastern  Counties  R.  Co.  4  C.  B.  N.  S. 
61;  Branley  v.  South  Eastern  R.  Co.  12  C.  B. 
N.  8.  68;  Fitchburg  R.  Co.  v.  Cage,  12  Gray, 
898,  899;  Spoff<yrd  v.  Boston  A  M.  R.  Co,  128 
Mass.  828. 

Congress  has  no  power  except  such  aa  has 
been  expressly  granted  to  it,  or  such  as  is  nec- 
essary or  proper  for  carrying  into  execution 
the  powers  specified,  and  those  vested  by  the 
Constitution  in  the  government,  or  some  de- 
partment or  oflScer  thereof. 

M'CuUoch  V.  Maryland,  17  U.  8.  4  Wheat. 
405.  4  l;  ed.  601. 

The  principle  that  Congress  cannot  abrogate 
or  impair  existing  contracts  seems  to.be  recog- 
nized. 

Union  Pac.  R.  Co.  v.  United  States,  99  U.  S. 
700,  25  L.  ed.  501;  Dubuque  db  S.  C.  R.  Co.  v. 
Richmond^  supra. 

Mr.  Oeorffe  N.  Dale,  with  Mr.  Osalan 
Ray,  for  defendant: 

No  common-law  case  approves  of  different 
terms  or  rates  of  carriage  to  different  shippers 
under  circumstances  precisely  alike  as  exist. in 
this  case. 

Root  V.  Fjong  Island  R.  Co.  4  L.  R.  A.  881, 
114  N.  Y.  800;  Chicago  db  A.  R.  Co.  v.  PeopU, 
67111.  11,  16  Am.  Rep.  599;  Vincent  v.  Vhi- 
cago  d  A.  R.  Co.  49  111.  83;  Messenger  y.  Penn- 
sylvania  R.  Co.  36  N.  J.  L.  407,  18  Am.  Rep. 
457;  State  v.  Delaicare,  L.  &  W.  R.  Co,  48  ]N, 
J.  L.  55,  57  Am.  Rep.  543;  New  England  Brp, 
Co.  V.  Maine  Cent.  R.  Co.  57  Me.  188;  Hhipper 
V.  Pennsylvania  R.  Co.  47  Pa.  888. 


NOTB.— As  to  the  law  reflrulatlner  uDjust  and  1d- 
equltable  dlscrimiDation  on  the  pAtt  of  oommon 
carriers,  as  against  individual  shippers,  see  Pensa- 
oola  &  A.  R.  Co.  V.  State,  8  L.  R.  A.  661,  S»  Fla.  810: 
Boot  V.  LoQff  Island  R.  Co.  4  L.  R.  A.  881, 114  M.  Y. 
18  L.  R.  A. 


aoo,  and  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Cloaser  (Ind.) 
9  L.  R.  A.  754. 

As  to  the  Judioial  interpretation  of  the  Intemata 
Commerce  Act,  see  note  to  United  States  v.  Toater 
(Mo.)  2  L.  R.  A.  444. 
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A  carrier  has  no  right  to  charge  a  lower  rate 
to  one  than  to  another,  although  his  charges  to 
others  are  reasonable. 

Chicago  d  A.  R,  Co.  v.  People,  67  111.  11, 16 
Am.  Rep.  599;  People  v.  Chicago  d  A.  R.  Co, 
55  ni.  Ill;  Chicago  AN,  W.  R.  Co.  v.  PeopU, 
66  LI.  865;  Hayt^  Ca^e,  13  Fed.  Rep.  309;  Sco- 
Jieldv,  Lake  Shore  d  M,  S,  B.  Co,  1  West.  Rep. 
812,  48  Ohio  St.  571;  Messenger  v.  Pennsylvania 
R.  C^.87N.  J.L.  bZ\;8andford  v.  Caiawissa  W. 
R.  Co,  24  Pa.  878;  Emlen  v.  Lehigh  Coal  d  Nav. 
Co,  47  Pa.  78;  Shipper  v.  Pennsylvania  R.  Co, 
supra;  United  States  Exp.  Co,  v.  Backman,  28 
Ohio  St.  144. 

The  prohibition  of  ex  post  facto  laws  was 
«imed  at  criminal  cases. 

Cummingsv.  Missouri,  71  U.  S.  4WaU.  277, 
18  L.  ed.  356. 

This  law  in  this  case  does  not  affect  the  pay- 
ing or  acceptance  of  rebate  on  cars  shippea  be- 
fore its  passage.  It  relates  to  facts  occurring 
since,  and  having  no  relation  whatever  to  acts 
done  before. 

See  Kringy.  Missouri.  107  U.  S.  227, 27  L. 
ed.  509;  2  Bancroft,  History  of  the  Constitu- 
tion, 218. 

Nor  can  it  be  truly  asserted  that  Congress 
raajr  not,  by  its  action,  indirectly  impair  the 
obligation  of  contracts,  if  by  the  expression  be 
^ 'meant  rendering  contracts  fruitless,  or  par- 
tially fruitless." 

Legal  Tender  Cases,  79  U.  S.  12  Wall.  547, 
20  L.  ed.  311.  See  Heplmm  v.  Curts,  7  Watts, 
800;  Sc/unUy  y.  Com,  86  Pa.  57. 

PowerSt  J. ,  delivered  the  opinion  of  the 
•court: 

The  agreed  facts,  in  substance,  are  that 
prior  to  the  passage  cf  the  Interstate  Com- 
merce Act  the  defendant  promised  to  pay  the 
plaintiffs  a  rebate  of  $6  upon  each  of  the 
170  car-loads  of  lumber  which  the  plaintiffs 
were  to  deliver  to  the  defendant  for  transpor- 
tation fron\  Island  Pond  to  points  in  Massa- 
chusetts; and  that  the  usual  charges  made 
to  all  shippers  for  such  freight  to  such  desig- 
nation was  $38  per  car-load ;  that  prior  to 
April  5,  1887  (the  day  on  which  the  Inter- 
state Commerce  Act  took  effect),  the  plain- 
tiffs had  delivered  78  car-loads  for  transpor- 
tation as  aforesaid,  and  after  that  date,  had 
delivered  the  remaining  97  car-loads,  all  of 
which  the  defendant  had  carried  to  its  des- 
tination ;  that  the  defendant  has  paid  the  $6 
rebate  to  the  plaintiffs  on  the  78  car  loads, 
and  this  suit  is  brought  to  recover  such  re- 
bate on  the  97  car-loads.  The  plaintiffs  have 
in  all  respects  fully  performed  their  contract, 
and  the  sole  question  is.  Can  they  recover  the 
rebate  on  the  lumber  delivered  for  transpor- 
tation according  to  the  contract,  after  said 
April  5?  It  was  suggested  in  argument  that 
it  did  not  affirmatively  appear  but  that  the 
$6  rebate  was  allowed  to  all  other  patrons  of 
the  defendant  shipping  lumber  to  the  same 
points,  and  so  no  discrimination  was  made 
m  the  contract  in  the  plaintiffs'  favor.  But 
this  is  not  the  fair  construction  of  the  agreed 
facts,  and  the  counsel  on  both  sides  have 
argued  the  case  upon  the  theory  that  this 
rebate  was  a  favor  and  advantage  given 
the  plaintiffs,  and  not  enjoyed  by  other 
patrons. 
18  L.  R  A. 


Many  sound  reasons  might  be  urged  in 
support  of  the  proposition  that  Consrress, 
upon  those  principles  of  justice  and  equity 
which  underlie  all  law,  cannot  pass  a  law 
which  will  destroy  or  impair  the  obligation 
of  existing  contracts,  except  in  bankruptcy 
and  other  instances  specially  enumerated  in 
the  Constitution.  The  Federal  Constitution 
expressly  prohibits  the  passage  of  such  laws 
by  the  States,  but  is  silent  respecting  the 
power  of  Congress  so  to  do.  But,  whatever 
may  bo  said  upon  that  question,  it  is  not 
involved  in  this  case.  The  agreed  case  is 
that,  "unless  the  plaintiffs'  right  to  recover 
is  barred"  by  the  Interstate  Commerce  Act, 
the  plaintiffs  are  to  recover.  That  right  of 
recovery  is  not  barred  if  Congress,  in  the 
passage  of  the  Interstate  Act,  exceeded  its 
power.  It  exceeded  its  power  if  it  impaired 
the  obligation  of  an  existing  contract.  This 
is  the  syllogism  that  the  argument  upon  this 
branch  of  the  case  is  reduced  to.  The  obli- 
gation of  a  contract  in  law  is  that  element 
of  duty  or  promise  which  a  party  can  be 
compelled  to  perform.  If  performance  cannot 
be  compel  lea,  there  is  no  legal  obligation 
in  the  contract.  The  contract  in  question, 
as  it  stood  when  made  and  down  to  April  5, 
1887,  is  to  be  tested  by  the  principles  of  the 
common  law.  At  common  law,  common 
carriers  were  held  to  be  persons  who  exercised 
their  calling  for  the  public  good,  upon  equal 
terms,  and  with  the  same  facilities  to  all 
their  customers.  They  could  not  lawfully 
exercise  their  calling  bv  granting  advantages 
to  one  customer  which  they  denied  to  another, 
but  were  held  to  the  duty  of  serving  all  alike. 
Their  calling  is  one  public  in  its  nature,  and 
the  common  law  exacted  of  them  a  strict 
impartiality  in  their  dealings  with  the  pub- 
lic. If  the  plaintiffs  could  transport  their 
lumber  to  market  for  $6  per  car-load  less 
than  their  neighbors,  they  would  very  soon 
have  a  monopoly  of  the  business.  Many 
cases  might  be  cited  to  show  that,  at  common 
law,  all  such  special  terms  and  favoritism 
are  illegal.  Messenger  v.  Pennsylvania  R. 
Co.  86  N.  J.  L.  407,  is  a  representative 
case  in  which  Beasley,  Ch.  J.,  states  the 
doctrine  of  the  common  law  with  great  clear- 
ness and  force.  See  also  Andenried  v.  Phila- 
delphia d  R.  R.  Co.  68  Pa.  870 ;  McDuffee  v. 
Portland  d  R.  R,  Co.  52  N.  H.  430;  New 
England  Exp.  Co.  v.  Maine  Cent,  R.  Co.  57 
Me.  188 ;  Pierce,  Railroads,  498. 

This  contract,  then,  at  the  common  law, 
had  no  legal  binding  force,  so  long  as  it  was 
executory, — ^no  obligation  which  could  be 
enforced,  and  therefore  no  obligation  which 
the  Interstate  Commerce  Act  could  either 
impair  or  destroy.  The  Interstate  Act,  there- 
fore, did  not,  in  its  operation  upon  this  con- 
tract, disturb  any  vested  rights,  because  no 
legal  rights  were  vested  when  the  contract 
was  made.  So  long  as  the  parties  to  the 
contract  executed  it,  each  was  safe  from  any 
liability  to  the  other  by  reason  of  such  per- 
formance. In  such  cases  the  law  leaves  the 
parties  iust  where  they  leave  themselves. 

In  this  case  it  is  to  be  noted  that  the  con- 
tract called  for  a  transportation  of  the  lumber 
through  three  States.  Such  carriage,  there- 
fore, 18  commerce  between  the  States,  within 
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the  meaning  of  article  1.  §  8,  of  the  Federal 
Constitution.  Such  commerce  is  solely  reg- 
ulated by  Congress,  and,  when  parties  make 
contracts  to  engage  in  interstate  commerce, 
they  are  held  to  do  so  upon  the  basis  and 
with  the  understanding  that  changes  in  the 
law  applicable  to  their  contracts  may  be 
made.  There  can,  in  the  nature  of  thm^, 
be  no  vested  right  in  an  existing  law  which 
precludes  its  change  or  repeal,  nor  vested 
right  in  the  omission  to  legislate  upon  a  par- 
ticular subject  which  exempts  a  contract  from 
the  effect  of  subsequent  legislation  upon  its 
subject  matter  by  competent  legislative  au- 
thority. •  Cooley,  Const.  Lim.  284,  574: 
Thorpe  v.  Rutland  db  B.  R.  Go,  27  Vt.  140 ; 
Ogden  v.  Saunders,  25  U.  8.  12  Wheat.  214, 
6  L.  ed.  606 ;  State  v.  Holmes,  88  N.  H.  225. 
The  power  to  regulate  commerce  between  the 
States  is  one  given  expi^essly  in  the  Consti- 
tution to  Congress.     The  Interstate  Act  was 


called  into  being  by  reason  of  the  making  of 
contracts  like  the  one  at  bar.  Unjust  dis- 
crimination was  one  of  the  chief  evils  in 
transportation  which  Congress  attempted  to 
end  Dy  this  Act,  and  we  see  no  reason  why 
the  Act  could  not  as  properly  put  an  end  to 
a  contract  already  working  the  mischief  as 
to  prohibit  the  making  of  one  in  the  future. 
The  case,  then,  comes  to  this.  The  plaintiffs 
seek  to  enforce  a  contract  which  is  prohibited 
by  law.  The  doctrine  is  elementary  that, 
whenever  the  plaintiff  is  compelled,  in  order 
to  make  out  his  case,  to  show  the  illegal 
contract,  he  cannot  recover.  Here  the  rebate 
of  |6  is  the  illegal  feature  of  this  contract. 
This  rebate  is  the  precise  thing  sued  for. 
The  plaintiffs  are  compelled  to  prove  that 
the  defendant  made  an  illegal  promise  to  pa 


as  the  gist  of  their  right  to  recover, 
promise  is  not  enforceable. 
Judgment  for  defendant  affirmed. 


Sud 
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MINNESOTA  SUPREME  COURT. 


Frank  G.  PETERSON,  Reept, 
Joseph  H.  MATER,  Appt, 


(....Minn. 


-) 


*Aii  employe  who  was  hired  ftrom  month 
to  month*  at  a  stipulated  salary  f>ayable  at  the 
end  of  each  month,  wboee  duty  was  to  ooUeotaod 
reoeive  the  moneyB  of  his  employer,  habitually, 
and  during  aU  of  the  several  months  that  he  re- 
mained in  the  servioe,  embedded  the  moneys  of 

'Head  note  by  MrrcHSiiL,  J, 


his  employer  which  oame  into  bis  hands  in  the 
course  of  his  employment.  Hekf ,  that  he  was  not 
entitled  to  recover  anything  for  his  aervioes,  the 
contract  for  each  month  being  an  entire  one,  to 
wit,  to  serve  an  entire  month  for  an  entire  sum, 
and  he  having  failed  to  perform  his  contract  for 
any  one  month  because  of  his  breach  of  the  im- 
plied condition  that  he  would  serve  his  employer 
honestly. 

(July  1,1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Municipal  Court  of  St.  Paul  in  favor 


Note.— Entire  contract  must  he  performed  before 
waaes  can  he  demanded. 

It  has  been  held,  in  Bngland,  that  if  a  party  hired 
for  a  certain  time  so  conduct  himself  ss  to  Justify 
his  discbarge,  he  shall  forfeit  the  current  salary 
even  for  the  time  for  which  he  has  served.  Turner 
V.  Robinson,  6  Bam.  ft  Ad.  788.  See  also  Lilley  v. 
El  win,  11  Q.  B.  742;  BalUie  v.  KeU,  4  Bing.  N.  C.  688: 
Amor  v.  Foaron,  9  Ad.  &  El.  551;  Beach  v.  Mullin, 
84  N.  J.  L.  843. 

To  Justify  a  discharge,  there  must  be,  on  the  part 
of  the  servant,  either  moral  misconduct,  pecuniary 
or  otherwise,  willful  disobedience,  or  habitual 
neglect.    Callo  v.  firouncker,  4  Oar.  A  P.  618. 

But  this  doctrine  has  been  denied  in  more  recent 
cases,  and  it  is  now  held  that  misconduct  may  be 
sufficient  to  Justify  a  discharge,  although  it  does 
not  Include  moral  turpitude.  Smith  v.  Thompson, 
8  C.  R  44;  8  Wait,  Act.  and  Def .  000. 

A  servant  who  leaves  his  master^s  service  before 
the  expiration  of  the  month,  without  excuse  and 
by  his  own  wiUful  fault,  can  recover  nothing  for 
the  portion  of  the  month  for  which  he  has  worked. 
Nellchka  v.  Bsterly,  »  Minn.  146. 

Where  a  servant,  whose  wages  are  due  and  pay- 
able periodically,  as  quarterly,  monthly  or  weekly, 
refuses  to  serve  in  the  manner  contracted  for,  oris 
rightfully  discharged  Ht  any  intervening  period 
between  the  days  when  his  wages  are  due,  he  can 
recover  nothing  for  that  portion  of  time  during 
which  he  has  served  since  the  last  periodical  pay- 
ment of  wages.    Beach  v.  Mullin,  84  N.  J.  L.  848. 

When  a  servant  is  discharged  for  legal  cause,  he 
cannot  recover  for  services  rendered  under  the 
contract.   Spain  v.  Arnott,  2  Stark.  256. 
13  L.  R  A. 


When  a  serviftit,  where  wages  are  due  periodi- 
cally, refuses  to  perform  his  part  of  the  contract, 
and  so  conducts  himself  that  the  mas^r  is  justified 
in  discharging  him,  he  is  not  entitled  to  be  paid  any 
wages  for  that  portion  of  time  during  which  he  has 
served  since  the  last  periodical  payment  of  wages; 
that  is  to  say.  if  a  servant,  whose  wages  are  only  due 
yearly,  is  rightfully  discharged  before  the  expira- 
tion of  the  year,  he  could  recover  nothing  for  serv- 
ices rendered  previous  to  such  discharge;  and  the 
same  principle  would  apply  to  the  case  of  a  quar- 
terly, monthly  or  weekly  hiring.  In  any  of  such 
cases,  if  the  servant  fall  to  perform  his  part  of  the 
contract,  or  be  rightfully  discharged  at  any  inter- 
vening period  between  the  days  when  his  wages  are 
due,  he  can  recover  nothing.  This  is  upon  the 
principle  that  the  contract  was  an  entire  contract , 
and  the  performance  of  the  services  for  the  whole 
time  agreed  upon  was  in  the  nature  of  a  condition 
precedent  to  his  right  to  recover  any  wages.  Smith, 
Mast,  and  Serv.  11& 

The  propositions  of  law  thus  stated  are  supported 
by  the  following  cases:  Turner  v.  Bobtnson,  6  Car. 
&  P.  15;  Ridgway  v.  Hungerford  Market  Ck).  8  Ad. 
A  El.  171;  Lilley  v.  Blwin,  11  Q.  B.  742, 756,  757;  Turn- 
er  V.  Mason,  14  Mees.  &  W.  112;  Libhart  v.  Wood,  1 
Watts  &  S.  265;  Singer  v.  McOormiok,  4  Watts  &  S. 
266. 

The  principle  is  stated  in  similar  language  in  S 
Parsons,  Cent.  40,  and  2  Smith,  Lead.  Gas.  143. 

DUifumesty  of  servant  defeats  right  to  toaoes. 

In  most  cases  full  and  faithful  performance  by 
plaintiflr  of  his  entire  contract  is  a  condition  pre- 
cedent to  any  recovery.   Wood,  Mast.  &  Serv.  167* 


1891. 


Peterson  v.  Mateb. 


n 


of  plaintiff  in  an  action  brou&rht  to  recover 
salary  alleged  to  be  due  plaintiff  for  services 
rendered  to  defendant.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  £.  Bowe  for  appellant. 

Messrs.  Henry  Johns  and  R.  L*  Johns, 
for  resx)ondent: 

A  servant  whose  wages  are  due  periodically, 
even  though  employed  for  a  definite  time,  and 
who  is  rightfully  discharged,  may  nevertheless 
recover  for  the  periods  of  service  already  com- 
pleted. 

Taylor  v.  Laird,  1  Hurlst.  &  N.  267;  Button 
V.  Thompson,  88  L.  J.  C.  P.  225;  Smith.  Mast, 
and  Serv.  p.  195;  White  y,  Atkins,  8Cush.  867; 
Newman  v.  Beagan,  63  Ga.  756. 

A  contract  for  hiring  at  so  much  per  month 
is  a  hiring  by  the  month — if  nothing  is  said  as 
to  the  term  of  service. 

Beach  v.  MuUin,  34  N.  J.  L.  848. 

Servants  contracts,  though  for  a  specified 
time,  are  deemed  apportionable,  and  a  servant 
who  has  been  discharged  for  cause  is  still  enti- 
tled to  recover  for  the  work  actually  done. 

14  Am.  &  Eng.  Encyclop.  Law,  p.  793;  Law- 
rence V.  Qullifer,  88  Me.  582;  Jones  v.  Jones, 
2  Swan,  605;  Massey  v.  Taylor,  5  Coldw.  447. 

Respondent  may  recover  for  services  per- 
formed during  the  fractional  part  of  a  month  in 
which  he  was  discharged,  less  such  damages  as 
appellant  sustained  by  reason  of  his  tortious  act. 

laylory.  Paterson,  9  La.  Ann.  251;  Oreen  v. 
Hulstt,  22  Vt.  188;  Murdoch  v.  PhiUips  Acade- 
my, 12  Pick.  244;  Carroll  v.  Welch,  26  Tex.  147; 
Jenkins  v.  Long,  8  Md.  182;  Robinson  v.  San- 
ders, 24  Miss.  391;  ihoift  y,Harriman,m  Vt. 
607. 

Mitchell,  J.J  delivered  the  opinion  of  the 
court: 
The  allegations  of  the  complaint  are  that 


the  plaintiff  performed  labor  and  work  for 
defendant  for  seven  and  a  fraction  months  at 
an  agreed  sum  per  month,  payable  at  the  end 
of  each  month.  The  answer  admits  the  em- 
ployment at  the  sum  alleged  for  each  and 
every  month  that  plaintiff  should  work  for 
defendant,  and  that  the  plaintiff  worked  the 
len^h  of  time  stated,  but  alles:es.  by  way 
of  defense,  that  durine  all  the  time  of  his- 
service  the  plaintiff  stole  and  appropriated  to 
his  own  use  large  sums  of  defendant's  money 
which  came  into  his  hands  in  the  course  of 
his  employment,  and  that,  as  soon  as  defend- 
ant discovered  the  fact  he  discharged  the 
plaintiff  from  his  service.  Upon  the  plead- 
ings, therefore,  the  contract  must  be  taken 
to  nave  been  a  hiring  by  the  month  or  from 
month  to  month,  the  wages  being  due  and 
payable  at  the  end  of  the  month.  Judgment 
having  been  ordered  for  plaintiff  on  the 
pleadings,  it  must  be  taken  as  true,  as  al- 
leged in  the  answer,  that  during  all  of  the 
time  of  plaintiff's  service,  viz.,  during  each 
and  every  one  of  the  months  that  he  was  in 
defendant's  employment,  he  was  constantly 
engaged  in  embezzling  his  employer's 
money.  While  the  whole  services  were  not 
performed  under  one  entire  contract,  yet,  a* 
to  each  and  every  month  by  itself,  the  con- 
tract was  an  entire  one,  viz.,  to  work  an  en- 
tire month  for  an  entire  price.  A  contract 
to  pay  a  certain  sum  for  a  month's  service  i& 
as  entire  in  its  consideration  as  is  a  contract 
to  pay  a  certain  sum  for  a  single  chattel. 
Beach  v.  MuUin,  34  N.  J.  L.  343.  Therefore, 
to  entitle  plaintiff  to  recover  the  specified 
wages  for  any  one  month,  he  must  have  sub- 
stantially performed  the  contract  of  service 
for  that  month.  According  to  the  settled 
doctrine  of  this  court,  had  plaintiff,  before 
the  expiration  of  the  month,  abandoned  the 


§  84,  IM,  •  81, 201,  S  108;  Bixby  v.  Panoos,  48  Conn. 
483.  t 

Fidelity  is  a  condition  preoedent,  whenever  an 
VLgent  seeks  oompenaatioD  from  his  principaL  See 
Henderson  v.  Hydraulic  Works,  9  Phila.  100. 

There  can  he  no  part  recovery  for  part  perform- 
ance.   M^Aiillan  v.  Yanderllp,  12  Johns.  167. 

Where  the  performance  of  work  and  labor  is  a 
condition  precedent,  to  entitle  the  party  to  recover 
a  fulflliment  must  be  shown.  Wolfe  v.  Howes,  20 
N.  Y.  2G8.1 

Conditions  precedent  have  always  been,  and  still 
are,  strictly  enforced  by  the  courts  of  New  York« 
and  complete  performance  in  precise  accord  with 
tlie  contract  insisted  upon.  See  Smith  v.  Brady,  17 
N.Y.  186-188. 

The  burden  is  on  the  plaintiff  to  aver  and  prove  a 
fulfillment  of  a  condition  precedent.  Oakley  v. 
Morton,  11  N.  Y.  80. 

Flaerrant  acts  of  dishonesty  or  crime  which  seri- 
ously affect  the  master^s  interest,  continued  during 
he  service,  mi^ht  well  be  regarded  as  a  bar  to  the 
recovery  of  wasres,  although  the  amount  received 
and  fraudulently  appropriated  might  be  far  less 
than  the  amount  fixed  by  the  contract.  Turner  v. 
Kouwenhoven,  1  Cent.  Rep.  257, 100  N.  Y.  115. 

In  Spotswood  V.  Barrow,  6  Bzcb.  110,  it  was  held 
that  where  a  servant  employed  to  collect  moneys 
for  his  m&ster  retains  a  part  of  the  money  when  it 
has  come  into  bis  hands,  and  does  not  pay  the  same 
over,  he  has  broken  his  contract,  may  be  discharged 
by  hfs  master,  and  can  recover  no  wages  even  for 
previous  services  rendered.  And  the  same  was 
held  in  Blencam  v.  Hodges  Distillery  Co.  16  L.  T> 
18L.R.A* 


N.  S.  008,  although  the  servant,  after  using  the 
moneys  for  himself,  made  them  up  afterwards,  and 
although  his  failure  to  pay  over  other  monesrs  was 
caused  by  mere  carelessness  or  f  orgetf  ulness.  And 
see  Turner  v.  Robinson,  6  Car.  St  P.  15. 

It  is  not  the  discharge  that  bars  plalntifl^s  recov- 
ery, but  plaintiff *s  misconduct.  This  is  readily  and 
conclusively  shown  by  the  familiar  principle  that, 
although  then)  be  a  discharge  before  the  time  of 
service  has  expired,  yet,  where  the  discharge  was 
wrongful,  i.  «.,  where  there  was  no  misconduct  by 
the  servant  to  Justify  the  discharge,  the  servant 
can  recover.    Perry  v.  Dlckerson,  85  N.  Y.  850. 

The  following  cases  sustain  the  principle  that 
where  the  contract  is  an  entirety  the  recovery  of 
damaged  for  its  breach  is  not  allowed,  unless  it  ap- 
pears that  the  conditions  precedent  Imve  been  duly 
performed.  Ketchum  v.  Evertson,  18  Johns.  359; 
Stephens  v.  Beard,  4  Wend.  601;  Thorpe  v.  White, 
18  Johns.  58;  Jennings  v.  Camp,  13  Johns.  94;  Lantry 
V.  Parks,  8  Cow.  68;  Marsh  v.  Rulesson,  1  Wend.  614: 
Paige  v.  Ott,  6  Denio,  406;  ChampUn  v.  Elowley.  18 
Wend.  187;  McKnight  v.  Dunlop,  4  Barb.  86;  Pratt 
V.  Gullck,  18  Barb.  297;  White  v.  Hewitt,  1  E.  D. 
Smith,  395;  Sickels  v.  Pattison,  14  Wend.  267;  Baker 
V.  Higgins,21  N.  Y.  807:  Cunningham  v.  Jones,  20 
N.  Y.  486;  Boneeteel  v.  New  York,  22  N.  Y.  162; 
Smith  V.  Brady,  17  N.  Y.  178;  Reab  v.  Moor,  19 
Johns.  887;  Tompkins  v.  Dudley,  25  N.  Y.  272;  Ket- 
tle V.  Harvey,  21  Vt.  801;  Whitiey  v.  Murray,  84 
Ala.  155:  Angle  v.  Hanna,  22  III.  429;  Olmstead  v. 
Beale,  19  Pick.  528;  Aaron  v.  Moore,  84  Mo.  79; 
Miner  v.  Bradley,  22  Pick.  467.  See  also  note  to 
Keedy  v.  Long  (Md.)  6  L.  R.  A.  750. 
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service  without  excuse,  and  by  his  own  will- 
ful fault,  he  could  have  recovered  nothin/^ 
for  the  portion  of  the  month  he  worked,  be- 
cause he  would  not  in  such  case  have  per- 
formed his  contract.  Nelichka  v.  Eaterly,  29 
Minn.  146 ;  Kohn  v.  Fandel,  29  Minn.  470. 
The  same  result  would  have  followed,  and 
on  the  same  ground,  had  the  defendant  dur- 
ing the  month,  for  ^ood  and  sufficient  cause, 
discharged  the  plaintiff  from  his  service. 
But  it  was  an  implied  condition  of  the  con- 
tract that  plaintiff  should  serve  the  defend- 
ant faithfully  and  honestly.  Although  only 
implied,  this  was  as  much  a  part  of  the  con- 
tract as  was  the  express  condition  as  to  the 
time  of  service,  and  the  breach  of  the  one 
was  just  as  much  a  failure  to  perform  the 
contract  as  would  have  been  a  breach  of  the 
other,  and  Uie  consequences  in  both  cases 
would  be  the  same.  Indeed,  if  there  is  any 
case  of  non- performance  of  an  entire  contract 
which  should  prevent  a  recovery,  it  is  where 
a  servant  has  been  habitually  embezzling 
his  master's  money  which  came  into  his  hands 
in  the  course  of  his  employment;  for,  in 
such  cases,  not  only  is  the  breach  the  result 
of  positive  dishonesty,  but  it  goes  to  the  very 
root  of  the  subject  matter  of  the  contract  of 
service.  To  allow  the  dishonest  servant  to 
recover  the  value  of  his  services,  less  what 
the  master  can  show  by  direct  and  positive 
proof  (often  impossible)  he  had  stolen,  would 
neither  subserve  the  ends  of  justice  nor  tend 
to  promote  common   honesty.     Libhart    v. 


Wood,  1  Watts  &  S.  265.  Of  course  sub- 
stantial, and  not  exact,  performance,  accom- 
panied with  good  faith,  is  all  the  law  re- 
quires in  the  case  of  any  contract  to  entitle 
a  party  to  recover  on  it.  Although  a  plain- 
tiff be  not  absolutely  free  from  fault  or  omis- 
sion in  every  particular,  the  court  will  not 
turn  him  away  if  he  has  in  good  faith  made 
substantial  performance,  but  will  enforce 
his  rights  on  the  one  hand,  and  preserve  the 
rights  of  the  defendant  on  the  other,  by  per- 
mitting a  recoupment.  Leeds  v.  Little,  42 
Minn.  414 ;  EZliott  v.  CaldtceU,  48  Minn.  357, 
9  L.  R.  A.  52. 

Neither  is  the  rule  which  we  have  applied 
to  the  present  case  to  be  extended  so  far  as  to 
forfeit  waffes  already  earned  on  a  contract 
already  fully  performed  and  at  an  end.  For 
example,  in  this  case,  had  the  plaintiff  faith- 
fully and  honestly  served  the  defendant  dur- 
ing all  of  the  first  seven  months,  his  wages 
for  which  were  fully  earned,  they  would  not 
be  forfeited  by  a  breach  of  the  contract  for 
the  seventh  month.  But  in  the  present  case, 
according  to  the  answer,  the  plaintiff,  whose 
duties  included  the  constant  and  daily  re- 
ceipt of  defendant's  moneys,  failed  to  per- 
form his  contract  for  any  month,  having 
willfully  and  dishonestly  violated  it  in  a 
most  substantial  and  essential  matter.  Hence 
he  never  earned  his  wages  for  any  of  the 
months  he  was  in  defendant's  service. 

Judgment  reversed. 


MISSOURI  SUPREME  COURT. 


Bernard  FATH,  by  Next  Friend,  Beipt., 

v. 

TOWER     GROVE   &    LAFAYETTE   R., 

Appt. 


(....Mo.. 


.) 


1.   An  ordinance  requiring^  the  conduc- 
tor and  driver  of  a  street-car  to  keep  a 


vigilant  fratch  for  all  vehicles,  and  persons 
CD  foot,  especially  children,  and  stop  the  car  In 
the  shortest  time  and  space  possible  on  the  first 
appearance  of  danger  to  them,  is  valid,  under  a 
charter  which  grives  power  to  make  ordinances 
not  inconsistent  with  the  general  law,  and  to  li- 
cense and  regulate  the  construction  and  opera- 
tion of  street  railroads. 
8.  Failure  to  observe  the  defi^ree  of  care 
in  running  a  street-car  which  is  re- 


NoTE.— Scope  and  effect  of  municipal  ordinanees. 

A  street  railway  company  by  accepting  a  fran- 
chise from  a  municipal  authority  obligates  Itself  to 
perform  all  the  conditions  "precedent  required  in 
the  grant  and  to  comply  striotly  with  such  con- 
tractual matters  as  were  stipulated  for  at  the  time 
it  received  Its  charter.  Pacific  R.  Co.  v.  Leaven- 
worth,  1  Dill.  303;  Northern  Gent.  R.  Co.  v.  Balti- 
more, 21  Md.  66;  Jersey  City  &  B.  R.  Co.  v.  Jersey 
City  &  H.  R.  Co.  20  N.  J.  Eg.  61, 800;  IndianapoJls  & 
C.  R.  Co.  V.  Lawrenceburg,  84  Ind.  804;  Richmond, 
P.  &  P.  R.Co.  V.  Rlcbmond,96  U.  8.  521, 24L.  ed.734; 
Detroit  v.  Detroit  City  R.  Co.  78  Mich.  fiSl,  See 
Fink  V.  St.  Louis,  71  Mo.  52. 

Although  the  proposition  that  the  Legislature  of 
a  State  is  alone  competent  to  make  laws  is  true,  yet 
It  is  also  settled  that  it  is  competent  for  the  Legis- 
lature to  delegate  to  municipal  corporations  the 
power  to  make  by-laws  and  ordinances,  with  ap- 
propriate sanctions,  which,  when  authorized,  have 
the  force,  in  favor  of  the  municipality  and  against 
persons  bound  thereby,  of  laws  passed  by  the  Leg- 
islature of  the  State  (Heland  v.  Lowell,  8  Allen,  407; 
Brick  Presby.  Church  v.  New  York,  5  Cow.  588;  St. 
Louis  V.  BolBnger,  19  Mo.  18, 15,  per  Gamble,  J.;  St. 
18  L.  R.  A. 


Louis  V.  Manufacturers  Bank,  49  Mo.  574;  Jonee  v. 
Firemen^s  Fund  Ins.  Co.  2  Daly,  307;  McDermott  v. 
Metropolitan  Board  of  Police  Dlst.  5  Abb.  Pr.  422; 
Mason  v.  Sbawneetown,  77  Dl.  533:  Des  Moines  Oas 
Co.  V.  Des  Moines,  44  Iowa,  508, 24  Am.  Rep.  756; 
State  V.  Tryon,  39  Conn.  183;  Indianapolis  v.  Indi- 
anapolis Gas  Light  &  Coke  Co.  86  Ind.  396,citing  text; 
Bearden  v.  Madison,  73  Ga.  184;  St.  Johnsbury  v. 
Thompson,  69  Vt.  300;  Starr  v.  Burlington,  45  Iowa* 
87;  1  Dillon,  Mun.  Corp.  9  308. 

The  terms  *'by-law,"  ''ordinances,"  and  *'munlGi- 
pal  reerulation"  have  substantially  the  eame  mean- 
ing, and  are  defined  to  be  ''the  laws  of  the  corpo- 
rate district,  made  by  the  'authorized  body,  in  diB- 
tinction  from  the  general  law  of  the  State."  They 
are  local  regulations  for  the  government  of  the  in- 
habitants of  the  particular  place.  State  v.  Lee,  SQ 
Minn.  451-468  (1882)  and  cases,  Yanderburg,  X;  An- 
derson.  Law  Diet.  738.  ^ 

The  words  "ordinances  "and  '*by-laws"  are  synon- 
ymous.   BUls  V.  Goshen,  8  L.  R.  A.  281, 117  Ind.  2afl. 

X^iahiKtv  of  street'car  company  for  injury  to  pedes- 
trians. 

For  injuries  occasioned  by  negligence,  street  raiU 
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quired  by  a  valid  ordinauoeimposingr  a  penalty 
deref  or  renders  a  street-car  company,  which  has 
undertaken  to  obey  ordinances  in  consideration 
of  the  rierht  to  use  the  public  streets  for  its  traclm, 
liable  to  a  person  who  is  injured  in  consequence, 
although  such  degree  of  care  may  be  hiqrber  than 
that  which  would  otherwise  be  required  by  law. 

(June  29, 1891.) 

TRANSFER  from  the  St.  Louis  Court  of 
Appeals  of  an  action  appealed  to  that  court 
from  the  St.  Louis  Circuit  Court,  which  was 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence,  and  in  which  a  judfrment  had 
been  entered  in  favor  of  plaintiff.    Reversed. 

statement  by  Sherwood,  J.: 

Action  by  infant,  seven  ^ears  of  age, 
through  next  friend,  for  injuries  received  by 
the  former  in  consequence  of  coming  in  con- 
tact with  one  of  the  defendant  Company's 
cars,  which  was  alleged  to  have  happened 
by  reason  of  the  negligence  of  that  Company, 
and  also  because  of  its  negligent  failure  to 
observe  the  requirements  of  subdivision  4, 
§  1246,  art.  6,  Rev.  Ord.  1887,  of  the  City 
of  St.  Louis.  This  was  the  substance  of 
the  petition. 

Said  subdivision  4  reads  as  fo)lows: 
"^  Fourth.  The  conductor  and  driver  of  each 
<5ar  shall  keep  a  vigilant  watch  for  all  vehi- 
cles and  persons  on  foot,  especially  children, 
either  on  the  track  or  movin?  towards  it, 
and  on  the  first  appearance  of  danger  to  such 
persons  or  vehicles  the  car  shall  be  stopped 
m  the  shortest  time  and  space  possible." 
Section  1251  of  the  same  article  provides  that 
**any  person,  corporation,  company,  or  co- 
partnership, or  the  president,  superintendent, 
or  manager  thereof,  violating  or  failing  to 
comply  with  any  of  the  foregoing  provisions 
of  this  article,  except  as  otherwise  provided 


for,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  be  fined  not 
less  than  $6  nor  more  than  $500." 

The  answer  of  the  defendant  was  substan- 
tially a  general  denial,  as  well  as  the  fol- 
lowing: •*  Defendant  .  .  .  charges  the 
fact  to  be  that  the  boy,  Bernard  Fath,  sus- 
tained certain  injuries  at  the  time  alleged, 
which  injuries  were  caused  by  his  own  acts 
and  conduct,  in  this :  that  while  one  of  de- 
fendant's cars  was  moving  along  Columbus 
Street,  in  the  City  of  St.  Louis,  in  a  usual 
and  lawful  manner,  said  child,  without  the 
knowledge  of  defendant's  driver,  suddenly 
and  unexpectedly,  carelessly,  and  negli- 
gently, ran  up  to  and  against  the  moving  car 
in  such  manner  as  to  cause  it  to  fall  across 
the  track  upon  which  said  car  was  moving ; 
that  the  driver  of  said  car  at  the  time  ob- 
served proper  care  and  diligence  in  the  dis- 
charge of  his  duties,  and  was  not  guilty  of 
any  negligence  in  the  premises.  The  defend- 
ant says  that  the  injuries,  if  any,  sustained 
by  said  child  .  .  .  were  caused  ly  the 
improper  acts  and  negligent  conduct  of  said 
child  as  aforesaid,  and  by  the  negligence  of 
said  child's  parents  in  permitting  said  child 
to  be  upon  the  public  streets  without  the 
care  or  control  of  an  older  person,  and  were 
not  caused  by  the  negligence  or  fault  of  this 
defendant,  or  anv  ol  its  agents  or  servants. " 
The  evidence  on  Tt)ehalf  of  plaintiff  tended  to 
show  that  the  plaintiff,  Bernard  Fath,  was  a 
boy  between  four  and  five  years  old  when  he 
was  injured ;  that  on  the  26th  day  of  July, 
1884,  between  6  and  7  o'clock,  and  when  it 
was  still  daylight,  said  Bernard  was  on  Co- 
lumbus Street,  near  Carroll,  in  the  City  of 
St.  Louis;  that  he  was  either  upon  defend- 
ant's tracks,  or  approaching  same,  as  one  of 
defendant's  cars  moved  northwardly  along 
Columbus  Street ;  that  the  driver  of  defend- 
'  ant's  car  either  did  or  by  the  exercise  of 


way  companies  are  liable,  as  others  are,  upon  com- 
mon-law principles,  and  no  mor6  so.  Louisville  & 
P.  K.  Ck).  V.  Smith,  2  Duvall,  566,  558;  2  Rorer,  Bail- 
roads,  1434. 

As  street-cars  are  no  more  dangerous  to  pedestri- 
ans in  the  street  than  carria^res,  omnibuses,  or  any 
other  vehicle  drawn  by  horses,  no  more  care'.canbe 
required  of  street-railway  companies  in  the  man- 
agement of  their  cars  and  horses  in  the  street  than  is 
required  of  the  driver  or  owner  of  any  other  vehi- 
cle, viz.,  ordinary  care.  Pendleton  St.  K.  Ck).  v 
Shires,  18  Ohio  St.  255;  Pendleton  St.  R.  Co.  v.  Stall- 
man,  28  Ohio  St.  1, 28;  BalUmore  aty  Pass.  R.  Co. 
V.  McDonnell,  48  Md.  584, 658;  Unger  v.  Forty-Second 
St.  R.  Co.  51 N.  Y.  4»7;  GilUgan  v.  New  York  &  H. 
B.  Co.  1  B.  D.  Smith,  458,  4W. 

Where  a  party  is  situated  on  a  street,  where  he 
has  a  legal  right  to  be,  in  passing  over  it,  it  is  the 
legal  duty  of  the  driver  of  a  car  approaching  him 
to  make  a  vigilant  use  of  his  senses  to  discover 
whether  the  party  is  in  a  position  of  peril,  and  to 
control  the  movement  of  his  car,  so  far  as  possible, 
to  avoid  injury  to  him.  Watson  v.  Broadway  & 
Seventh  Ave.  B.  Co.  6  N.  Y.  S.  R.  538. 

One  driving  horses  along  the  streets  of  a  city  is 
bound  to  anticipate  that  passengers  on  foot  may 
be  at  the  crossings,  and  to  take  reasonable  care  not 
to  injure  them;  if  he  fails  to  look  out  for  them,  or 
when  he  sees,  does  not,  so  far  as  in  his  power,  avoid 
them,  he  is  chargeable  with  negligence.  Murphy 
v.Orr.96N.Y.U. 
13L,R.A. 


The  driver  of  a  vehicle  in  the  streets  of  a  city  is 
bound  to  be  \igilantto  discover  anyone  exposed 
to  danger,  and  if  he  fails  to  look  in  the  direction  in 
which  he  is  going  and  an  accident  happens  in  con- 
sequence, he  is  chargeable  with  negligrence.  The 
driver  of  a  street-car  is  not  excused  from  the  per- 
formance of  this  duty  by  the  necessity  of  making 
change  for  a  passenger.  Hyland  v.  Yonkers  R.  Co. 
15  N.  Y.  S.  R.  8^. 

If  the  deceased  child  exercised  due  care,  and  the 
injury  was  caused  solely  by  the  negligence  of  de- 
fendant's driver,  the  defendant  was  liable  without 
regard  to  the  question  whether  it  was  negligence 
in  the  parents  to  let  the  child  go  with  so  young  an 
attendant.  Nor  would  negligence  upon  the  part 
of  so  young  a  child  as  the  deceased,  when  there 
was  no  negligence  upon  the  part  of  the  parents  or 
the  attendant,  absolve  the  defendant  from  liability. 
Thl  V.  Porty-Second  St  &  C.  St.  P.  R.  Co.  47  N.  Y.  817. 

An  infant,  when  suing  in  his  own  behalf  for  in- 
juries to  his  person  arising  from  the  negligence  of 
others,  must  be  f  r^  from  the  imputation  of  negli- 
gence on  his  part  tending  to  produce  the  damages 
sought  to  be  recovered.  The  rule  is  the  same, 
whether  the  action  be  by  an  infant  or  an  adult. 
Burke  v.  Broadway  &  Seventh  Ave.  B.  Co.  49  Barb. 
689.    See  notes  to  People  v.  Newton  (N.  Y.)  8  L.  B. 

A.  175;  Bupard  v.  ChesapefOce  &  O.  B.  Co.  (Ky.)  7  L. 

B.  A.  816. 
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proper  care  and  diligence  could  have  seen 
the  boy,  and  that  he  was  in  danger,  and 
could  have  stopped  the  car  in  time  to  pre- 
vent the  accident,  but  that  he  negligently 
and  carelessly  ran  against  him,  resulting  in 
personal  injury. 

Plaintiff's  testimonv  was  conflicting  as  to 
the  extent  of  the  accident,  —whether  a  wheel 
dragged  between  the  brake-rod  and  the  front 
wheel  until  the  car  was  stopped,  —but  the  evi- 
dence tended  to  show  that  he  was  knocked 
down,  bruised,  and  injured  ;  that  there  were 
no  bones  broken ;  but  that  he  sustained  sub- 
stantial injuries,  and  suffered  pains,  and  was 
laid  up  in  bed  for  a  period  of  time,  and  still 
showea  some  effects  of  the  injury,  in  the  way 
of  stiffness,  nervousness,  etc.  Plaintiff  also 
offered  in  evidence  the  fourth  clause  afore- 
said. 

The  defendant  objected  to  the  introduction 
of  the  ordinance  on  various  grounds ;  among 
them,  that  **said  fourth  clause  of  said  ordi- 
nance is  not  a  lawful  rule  governing  dili- 
gence or  negligence  in  this  State ;  that  the 
same  is  illegal  and  void,  and  against  the  law 
of  the  land  ;  and  because  the  city  had  no  right 
or  authority  to  enact  the  same."  But  the 
court  overruled  said  objection,  and  said  ordi- 
nance was  admitted. 

The  evidence  on  the  part  of  defendant 
tended  to  show  that,  owing  to  some  local  dis- 
turbance of  a  trifling  character,  a  crowd  of 
men,  women,  and  children  had  gathered  on 
the  sidewalk  in  front  of  a  house  on  the  east 
side  of  Columbus  Street ;  that  the  plaintiff, 
Bernard,  was  in  the  crowd ;  that,  as  the  car 
came  along,  a  policeman  suddenly  scared 
and  scattered  the  crowd ;  that  the  children 
ran  in  various  directions ;  that  plaintiff  ran 
obliquely  in  a  northwestern  direction  with- 
out looking  ahead ;  that  he  struck  the  car 
between  the  mule  and  the  dash-board ;  that 
he  fell,  and  was  caught  by  the  brake-rod 
and  dragged  along,  but  that  the  car  was 
stopped  in  time  to  prevent  the  front  wheel 
from  passing  over  him ;  that  the  driver  of 
defendant's  car  acted  with  great  promptness 
and  diligence  in  stopping  the  car,  and  that 
he  could  not  have  become  aware  of  the  dan- 
gerous approach  of  plaintiff  earlier  than  he 
did.  The  jury  found  a  verdict  for  the  plain- 
tiff in  the  sum  of  $600,  and  there  was  jud^:- 
ment  accordinglv,  and  on  appeal  to  the  St. 
Louis  Court  of  Appeals  that  judgment  was 
reversed  and  the  cause  remanded ;  but  one  of 
the  judges  of  that  court  deeming  that  decis- 
ion contrary  to  the  decision  of  this  court  in 
Liddy  v.  St.  Louis  E.  Co.,  40  Mo.  606,  the 
cause  has  been  transferred  here  in  conformity 
with  section  6,  art.  6,  of  the  Constitution. 

Sections  20,  28,  and  25,  an  9,  of  the  Con- 
stitution require  that  the  charter  of  the  city 
shall  be  in  harmony  with  and  subject  to  the 
Constitution  and  laws  of  Missouri. 

Section  26,  art.  8.  of  the  City  Charter  also 
declares:  ''The  mayor  and  assembly  shall 
have  power  within  the  city  by  ordinance  not 
inconsistent  with  the  Constitution  or  any 
law  of  this  State  or  of  this  charter,  .  .  . 
(2)  to  establish,  open,  vacate,  alter,  widen, 
extend,  pave,  or  otherwise  improve  and 
sprinkle  all  streets,  avenues,  sidewalks, 
.  .  .  and  to  regulate  the  use  thereof ;  .  .  . 
18L.  R.A. 


(5)     to    license,    tax,    and    regulate  . 
street -rail  road  cars,  livery  and  sale  stables, 
hackney    carriages,    private    carriages,    ba 
rouches,  buggies,  waeons,  omnibuses,  carts, 
drays,  and  other  vehicles,  and  all  other  busi 
ness,  trades,  avocatioris,  or  professions  what- 
ever;   (10)  to  impose,  collect,   and  enforce 
fines,  forfeitures,  and  penalties  for  the  breach 
of   any  city  ordinance.     (11)  To   grant  ta 
persons  or  corporations  the  right  to  con- 
struct railways  in  the  city,  subject  to  the 
right  to  amend,  alter,  or   repeal    any   such 
grant,  in  whole  or  in  part,  and  to  regulate 
and  control  the  same  as  to  their  fares,  hours, 
and  frequency  of  trips,  and  repair  of   their 
tracks,  and  tne  kind  of  rails  and  vehicles." 

And  sections  1  and  2  of  article  10  of  the 
charter  provide  that "  the  municipal  assembly 
shall  have  power,  by  ordinance,  to  determine 
all  questions  arising  with  reference  to  street 
railroads  in  the  corporate  limits  of  the  city, 
whether  such  questions  may  involve  the  con- 
struction of  such  street  railroads,  granting  the 
right  of  way,  or  regulating  and  controlling' 
them  after  their  completion  ;  and  also  shall 
have  power  to  sell  the  franchise  or  right  of 
way  for  such  street  railroads  to  the  highest 
bidder,  or,  as  a  consideration  therefor,  to  im- 
pose a  per  capita  tax  on  the  passengers  trans- 
ported, or  an  annual  tax  on  the  gross  receipts 
of  such  railroad,  or  on  each  car ;  and  na 
street  railroad  shall  hereafter  be  incorporated 
or  built  in  the  City  of  St.  Louis  except  ac- 
cording to  the  above  and  other  conditions  in 
this  charter,  and  in  such  manner  and  to  such 
extent  as  may  be  provided  by  ordinance." 
"The  assembly  shall  have  power  to  regulate 
the  time  and  manner  of  running  cars,  and 
the  rates  of  fare  on  street  railroads  now  or 
hereafter  to  be  built,  and  the  sale  of  tickets 
and  exchange  thereof  between  the  several 
companies,  and  to  tax  the  property  of  street- 
railroad  companies  in  such  manner  as  may 
be  provided  by  law. "  * 

That  charter  also  contains  this  provision : 
"All  ordinances  in  force  at  the  time  this, 
charter  and  scheme  go  into  operation,  not  in- 
consistent therewith,  shall  remain  in  full 
force  until  altered  or  repealed  by  the  assem- 
bly." Section  1,  art.  16.  The  ordinance  in 
question  was  enacted  December  27,  1859. 
Section  20,  art.  12,  of  the  Constitution  also 
makes  provision  that  "no  law  shall  be  passed 
by  the  General  Assembly  granting  the  right  to 
construct  and  operate  a  street  rail  road  within 
any  city,  town,  village,  or  on  any  public 
highway,  without  first  acquiring  the  consent 
of  the  local  authorities  having  control  of  the 
street  or  highway  proposed  to  be  occupied  by 
such  street  railroad ;  and  the  franchises  so 
granted  shall  not  be  transferred  without  sim- 
ilar assent  first  obtained." 

Mestra.  Hitchcock,  Madill  ft  Finkelii- 
bnrg^*  for  appellant: 

Clause  4  of  section  1246  of  article  6  of  the 
Revised  Ordinances  of  1887  of  the  City  of  St. 
Louis  is  void  in  so  far  as  it  undertakes  to  fix  a 
standard  of  diligence  or  liability  for  negligence 
in  civil  suits  at  common  law  against  street 
railway  corporations, 

FaJtn  v.  Tower  Orow  d  L.  R.  Co.  89  Mo.  App. 
447. 
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The  ordinance  in  question  requires  defend- 
Mt's  servants  in  every  case  of  dan^r  to  accom- 
plish the  utmost  physical  possibilitv  which  can 
be  attained  in  stopping  a  car  under  any  cir- 
cumstances; a  measure  of  diligence  not  re- 
quired of  a  carrier  even  towards  a  passenger, 
much  less  in  respect  of  a  stranger. 

Dougherty  v.  Missouri  R,  Oo.  97  Mo.  W7. 
(167;  Doss  v.  Missouri,  K.  &  T.  R.  Co.  59  Mo. 
27,84. 

The  caie  incumbent  on  railroad  companies 
after  discovering  the  perilous  condition  of  a 
person  on  the  track  is  ordinary  or  reasonable 
care- 

Dvnkman  v.  Wabash,  8t.  L.  A  P.  R.  Oo,  10 
West.  Rep.  396,  95  Mo.  282;  Queniher  v.  8t. 
Louis,  L  M.  dt  8.  R.  Co.  14  West.  Rep.  785, 
D5  Mo.  286;  Prick  ^Y..8t.  Louis,  K.  C  dbN.R. 
Co.  75  Mo.  595;  Whaien  v.  St.  Louis,  K.  C.  d 
Jf.  R.Co.m  Mo.  323;  Brown  v.  Hannibal  4b  St. 
J.  RL  Qk  50  Mo.  461. 

A  city  ordinance  cannot  chaDij^  the  common- 
law  liabilities  of  a  civil  nature  between  private 
parties,  nor  fix  a  new  standard  of  negligence  as 
a  basis  for  an  action  on  the  case. 

IfeerieyY.  Sprague,  11  R.  I.  456;  PJiiladelphia 
AR.R.  Co.  V.  Ervin,  89  Pa.  71;  Vandyke  v. 
Cincinnati.  1  Disney  (Ohio)  582;  Fiynn  v.  Bal- 
Hmore  Canton  Go.  «0  Md.  dl2;  Kirhy  v.  Boyls- 
ton  Market  Asso.  14  Gray,  249;  Jenks  v.  Wil- 
iiams,  115  Mass.  217. 

The  right  of  a  municipality  to  regulate  the 
use  of  its  streets  by  railways  does  not  authorize 
it  to  change  the  fundamental  rules  of  law  gov- 
erning the  liabilities  of  a  civil  nature — neither 
to  increase  nor  to  diminish  them.  Ordinances 
must  be  in  harmony  with  the  general  laws  of 
the  State. 

St,  Louis  R.  Oo.  V.  South  St.  Louis  R.  Oo.  72 
Mo.  70. 

Messrs.  A.  B.  Taylor  and  DaTid  Gold- 
smith, for  respondent: 

Uddy  V.  St.  Louis  R.  Co.,  40  Mo.  506,  ren- 
dered within  a  few  vears  after  the  adoption  of 
the  ordinance,  has  been  tacitly  recognized  as 
establisfaiog  its  validity. 

McCarthy  v.  Cass  Ai>€.  &  F.  O.  R.  Co.  10 
West.  Rep.  881, 02  Mo.  536;  Dunn  v.  Cass  Ave. 
<&  F.  Q.  R.  Co.  98  Mo.  652;  LambY.  St.  Louis, 
C.  ds  W.  R.  Co.  83  Mo.  App.  489. 

A  similar  question  has  recently  been  pre- 
sented in  Bays  v.  QadnesmUe  St.  R.  Co.,  70  Tex. 
602,  and  the  same  view  was  there  taken  in  re- 
gard to  it 

Our  Constitution  makes  a  license  to  street 
railway  companies  dependent  solelj^  upon  the 
will  of  the  town  or  city  in  which  it  is  to  be 
exercised. 

Mo.  Const,  art.  12,  §  20. 

The  granting  power  may  attach  to  the  grant 
soy  limitation,  qualification  or  obligation,  con- 
siaient  with  the  duties  whicti  it  owes  to  the 
people  at  large. 

FathY.  Tower  Qrove  A  L.  R.  Co.  89  Mo.  App. 
450;  Merz  v.  MissauH  d  P.  R.  Co.  4  West.  Rep. 
582,  88  Mo.  676;  Berffman  v.  St.  Louift,  L  M. 
dS.R  Co.  4  West.  Rep.  594,  88  Mo.  684. 

Siierwood*  «/•.  delivered  the  opinion  of 
the  court:  ,.    .  ,         *  .^ 

Though  the  subdivision  of  the  ordmance 
DBder  discussion  has  been  in  existence  for 
07er  thirty  years,  its  legal  validity  has  never 
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been  adjudicated  by  this  court,  though  inci- 
dentally touched  upon  in  several  instances. 
Liddy  v.  St.  Louis  R.  Co.  40  Mo.  506 ;  MeCar- 
thy  Y.Cass  Aw.  d  F.  Q.  R.  Co.  92  Mo.  586.  10 
West.  Rep.  881 ;  Dunn  v.  Cass  Ave.  d  F. 
O.  R.  Co.  98  Mo.  652. 

In  Liddy* s  Case  the  validity  of  the  ordinance 
was  not  raised  in  any  manner  in  the  trial 
court,  and  of  course  any  utterances  in  this 
court  on  the  subject  are  not  possessed  of 
authoritative  value.  The  same  may  be  said  of 
the  other  cases  cited,  which  went  off  princi- 
pally on  the  insufficiency  of  the  testimony 
on  which  to  base  verdicts  for  the  plaintiffs. 
The  point  in  hand,  the  legal  validity  of  the 
ordinance,  is  therefore  res  Integra,  so  far  as 
adjudications  of  this  court  are  concerned. 

Nor  does  the  case  of  Hays  v.  OainesHlle  St. 
R.  Co.,  70  Tex.  602,  cited  for  plaintiflfs,  dis- 
cuss or  pass  upon  the  status  of  such  an  ordi- 
nance; its  validity  is  simply  assumed.  Pro- 
ceeding, then,  to  inquire  into  the  validity 
of  the  ordinance,  it  mav  be  admitted,  ut  the 
outset,  that  it  is  beyond  the  power  of  a  mu- 
nicipal corporation  by  its  legislative  action 
directly  to  create  a  "civil  duty  enforceable 
at  common  law ;"  for  this  is  an  exercise  of 
power  of  sovereignty,  belonging  alone  to  the 
State.  This  position  is  fully  sustained  by  the 
authorities  cited  on  behalf  of  the  defendant. 
But  if  we  may  assume,  as  seems  to  be  the 
case  from  the  powers  conferred  on  the  city  by 
the  provisions  of  its  charter,  as  well  as  by 
section  20  of  article  12  of  the  Constitution, 
already  quoted,  that  the  defendant  Company 
was  allowed  to  lay  its  tracks  upon  the  streets 
of  the  city  upon  conditions  of  yielding  obe- 
dience to  the  municipal  ordinances  then  or 
thereafter  to  be  enacted,  thereby  entering 
into  contractual  relations  with  the  city ;  if 
this  has  been  done,  and  the  ordinance  quoted 
has  been  violated  by  the  defendant  Company, 
resulting  in  injury,  as  the  petition  alleges, — 
then  these  questions  arise :  What  is  the  re- 
sult of  such  violation,  and  what,  if  any,  the 
liability  of  the  defendant,  and  to  whom  lia- 
ble, and  the  nature  and  extent  of  its  liability 
in  consequence  of  such  violation?  Now,  if 
the  case  in  hand  arose  upon  a  statute,  and 
contractual  relations  had  been  entered  into 
between  the  defendant  Company  and  the  city, 
whereby  the  former  had  engaged  with  the 
latter  to  perform  a  public  duty  in  consider- 
ation of  the  benefits  to  be  derived  from  lav- 
ing its  tracks  and  operating  its  road  on  the 
streets  of  the  city,  the  authorities  seem  to 
be  unanimous  in  expression  that  a  breach  of 
the  public  duty  thus  created,  resulting  in  in- 
jury to  any  person,  would  render  the  defend- 
ant Company  liable  to  such  person  for  the 
injury  thus  received. 

The  principle  here  asserted  is  of  ancient 
date,  and  is  announced  in  the  early  case  of 
Mayor  of  Lyme  Regis  v.  Heiilet/,  1  Bing.  N. 
C.  222,  citing  earlier  cases,  where  it  is  said 
that  where  a  matter  of  public  and  general 
concern  is  involved,  "and  the  king,  for  the 
benefit  of  the  public,  has  made  a  certain  grant 
imposing  certain  public  duties,  and  that 
grant  has  been  accepted,  we  are  of  opinion 
that  the  public  may  enforce  the  performance 
of  those  duties  by  indictment,  and  the  indi- 
viduals peculiarly  injured,  by  action." 
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In  Goshen  <fc  S.  Tump.  Co.  v.  8ears,  7  Conn. 
86,  it  was  ruled  that  the  turnpike  company, 
by  accepting  the  charter  of  incorporation, 
making  the  road,  and  receiving  tolls  of  pas- 
sengers, became  bound  to  keep  the  road  in 
repair ;  and,  where  a  traveler  was  iujured  by 
reason  of  failure  of  the  company  to  repair 
its  road,  he  was  held  entitled  to  recover. 

To  the  same  effect,  see  Wil«on  v.  8usque- 
Juinnah  Turrip.  JR.  Co.,  21  Barb.  68,  and  cases 
cited.  In  Conrad  v.  Trustees  oj  Ithaca,  16  N. 
Y.  158,  and  Jlickok  v.  Trustees  of  PlattOmrgh, 
reported  in  the  same  volume,  161,  note,  the 

Erinciple  under  discussion  is  thus  formulated 
V  Selden,  J.  :  "That  whenever  an  individ- 
ual or  corporation,  for  a  consideration  re- 
ceived from  the  sovereign  power,  has  become 
bound  by  agreement,  either  express  or  im- 
plied, to  do  certain  things,  such  individual 
or  corporation  is  liable,  m  case  of  neglect  to 
perform  the  agreement,  not  only  to  a  public 
prosecution  by  indictment,  but  to  a  private 
action  at  tne  suit  of  any  person  injured  by 
such  neglect.  In  all  such  cases  the  contract 
made  with  the  sovereign  power  is  deemed  to 
inure  to  the  benefit  of  every  individual  inter- 
ested in  its  performance. '  This,  Judge  ^l- 
den  sa^s,  is  the  basis  of  Henley's  Caw,  and  of 
the  series  of  the  English  cases  upon  which 
that  case  was  decided.  Sustaining  the  like 
view,  see  AdMt  v.  Brady,  4  Hill,  630 ;  Eobin- 
san  V.  Chamberlain,  34  N.  Y.  389 ;  F^ilton  F. 
Ins.  Co.  V.  Baldwin,  87  N.  Y.  648 ;  Johnson  v. 
Belden,  47  N.  Y.  180. 

In  Willy  V.  Mulledy,  78  N.  Y.  310,  it  was 
ruled  that  where,  by  the  charter  of  the  city, 
an  absolute  duty  is  imposed  upon  the  owners 
of  tenement' houses  to  have  places  of  egress 
to  the  roofs,  and  also  to  have  fire-escapes 
upon  such  houses,  this  duty  is  for  the  benefit 
of  the  tenants ;  and  for  a  breach  thereof  caus- 
ing damage,  a  tenant  may  maintain  an  ac- 
tion against  his  landlord;  Earl,  J,  remark- 
ing: **In  Comyn's  Digest,  Action  upon 
Statute  (F),  is  laid  down  as  the  rule  that 
*in  every  case  where  a  statute  enacts  or  pro- 
hibits a  thing  for  the  benefit  of  a  person  he 
shall  have  a  remedy  iipon  the  same  statute  for 
the  thing  enacted  for  his  advantage,  or  for 
the  recompense  of  a  wrong  done  to  him  con- 
trarv  to  the  said  law.'" 

In  the  Law  of  Torts,  it  is  said  by  the  dis- 
tinguished author:  "If  the  duty  imposed 
is  obviously  meant  to  be  a  duty  to  the  pub- 
lic, and  also  to  individuals,  and  the  penalty 
is  made  payable  to  the  state  or  to  an  inform- 
er, the  right  of  an  individual  injured  to 
maintain  an  action  on  the  case  for  a  breach 
of  the  duty  owing  to  him  will  be  unques- 
tionable."   Cooley,  Torts,  784. 

Upon  these  authorities,  if  the  defendant 
Company  had  gained  the  franchise  of  the  use 
of  the  streets  of  the  city  through  a  contract 
made  with  the  State  on  certain  conditions, 
either  express  or  implied,  and  injury  had  re- 
sulted to  anyone  by  reason  of  the  contracting 
company  failing  to  comply  with  such  condi- 
tions, it  is  clear  that  a  recovery  could  be  had 
by  such  person,  notwithstanding  that  a  pecun- 
iary penalty  could  also  be  inflicted  by  fine  for 
the  same  breach  of  public  duty.  Parker  v. 
Barnard,  185  Mass.  116,  and  cases  cited. 

In  the  case  at  bar,  should  not  the  same 
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principle  dominate  as  to  the  contract  in  Ques- 
tion and  the  duty  assumed?  And  would  not 
the  consequences  of  the  breach  of  that  duty 
result  in  a  like  liability  to  a  pnerson  injured 
by  such  breach,  as  well  in  this  ins^nce  as 
in  those  already  cited?  It  seems  that  an 
affirmative  answer  must  be  returned  in  this 
case  as  well  as  in  any  other ;  for  here  all 
the  constituent  elements  of  such  liability  ex- 
ist, if  the  supposition  with  respect  to  the 
defendant  Company  accepting  the  existing 
and  future  ordinances  as  a  condition  of  lay- 
ing its  tracks  and  running  its  cars  on  the 
streets  of  the  city  be  true,  to  wit,  the  agree- 
ment, the  consideration  therefor,  aud  the  pub- 
lic duty  to  be  performed  as  a  consequence  of 
such  agreement ;  and  under  the  terms  of  the 
Constitution,  and  of  its  charter,  it  is  not  to- 
be  doubted  that  the  municipal  authorities 
jrro  /lae  vice  represent  the  sovereign  power  of 
the  State,  nor  that  the  duty  thus  enjoined  is 
none  the  less  a  public  duty  because  the  area 
of  its  performance  is  circumscribed  within 
the  boundaries  of  the  municipality  confer- 
ring the  franchises.  Sustaining  this  position 
are  these  authorities :  Hayes  v.  Michigan  Cent. 
B.  Co.  Ill  U.  S.  228.  28  L.  ed.  410 ;  Mastm 
V.  Shawneetown,  77  111.  588 :  Siemers  v.  Ei^en, 
54  Cal.  418 ;  Bott  v.  Pratt,  88  Minn.  823.  and 
cases  cited. 

And  it  would  seem  that  the  municipal 
authorities  had  plenary  power  to  enact  the 
ordinance  in  question,  at  least  so  far  as  to 
provide  a  penalty  for  its  breach.  This  being 
provided  for,  and  the  ordinance  accepted  by 
the  defendant  Company  as  a  condition  and  as 
a  consideration  for  the  granting  of  the  fran- 
chise, the  result  of  a  breach  of  such  ordi- 
nance, causing  injury  to  an  individual, 
should  be  that  already  indicated ;  for  it  must 
be  obvious  that  the  orai nance  in  issue  was  for 
the  benefit  of  all  those  who  have  occasion  to 
use  the  streets  of  the  city. 

But  it  is  said  that  "  a  city  ordinance  can- 
not change  the  common- law  liability  of   a. 
civil  nature  between  private  parties,  nor  ^il 
a  new  standard  of  negligence  for  an  action 
on  the  case. "    This  may  be  true  if  the  onli- 
nance  is  to  be  construed  as  having  the  direct 
effect  of  changing  a  rule  of  the  common  law. 
But  it  must  be  remembered  that  "consent  of 
parties  shall  alter  the  form  and  course  of  the 
law."    Dormer's  Case,  5  Coke,  40.     And  no- 
obstacle  is  seen  in  the  way  in  this  case  why 
the  city  should  not  be  able,  as  a  considera- 
tion of  granting  the  franchise,  to  require  an 
enhanced  degree  of  care  on  behalf  of  street- 
car companies.  — a  degree  of  care  certainly 
better  suited  to  the  crowded  streets  of  cities* 
than  the  rule  of  ordinary  care,  which  the 
defendant  Company  so  strenuously  invokes. 
Surely  there  is  nothing  in  such  an  ordinance, 
or  the  charter  which  supports  it,  lacking 
harmony  with   the  Constitution   and    laws 
of  this  State.     It  is  true  the  ordinance  niay 
not  have  a  ^ater  direct  effect  than  to  au- 
thorize the  imposition  of  the  prescribed  pen- 
alty on  a  defaulting  company;  but  the  other 
consequences  attena  as  inseparable  Incidents 
of  a  breach  of  duty,  resulting  in  injury  to 
an  individual  for  whose  protection  the  ordi- 
nance was  clearly  designed. 

The  case  at  bar  is  clearly  distinguishable- 
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from  that  of  Heeney  y.  Sprag^te,  11  R.  I.  456, 
and  other  similar  cas6s ;  for  there  the  prin- 
ciple of  a  liability  arising  from  the  breach 
of  contractual  relations,  whether  express 
or  implied,  is  distinctly  recognized,  as  well 
as  the  principle  that  where  the  duty  is  mere- 
ly one  for  the  benefit  of  the  municipality, 
or  of  the  public  at  large,  and  not  distribu- 
tively  to  the  public  as  composed  of  individ- 
uals, there  the  only  recovery  is  the  statutory 
penalty.  Under  this  view,  the  ordinance  in 
question  was  clearly  admissible  in  evidence. 
On  the  theory  already  approved,  evidence 
should  also  be  introduced  in  connection  there- 
with to  show  the  contractual  relations  entered 
into  between  the  defendant  Company  and  the 
city,  and   the    breach   of    duty   consequent 


thereon ;  but  at  any  rate  the  cause  was  im- 
properly tried,  inasmuch  as  the  instructions 
given  at  the  instance  of  the  plaintiff  and  of 
the  defendant  were  confusing  and  conflicting ; 
the  one  for  the  former  exacting  the  highest 
degree  of  diligence  of  the  defendant's  driver, 
while  the  instruction  for  the  defendant  onlj 
required  the  driver  of  the  car  to  exercise  dili- 
gence according  to  the  common- law  standard, 
— reasonable  or  ordinary  care.  For  the  rea- 
sons announced  t?ie  judgment  of  the  St.  Louis 
Court  of  Appeals,  reversing  tliat  of  tJie  Circuit 
Court,  should  be  affirmed,  and  the  cause  re- 
manded to  the  former  court,  to  be  proceeded 
with  in  conformity  hereto. 

All    concur,    except    Barclay »    J.,    ab- 
sent. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana,  ex  rel.  Simeon  T.  YAN- 
CEY, Appt, 

V. 

Nelson  J.  HYDE. 
r....Tnd.....) 

1*  The  title  of  an  Act  which  states  that  it  is 
to  aboU<«b  one  offioe  and  create  another  Is  not  de- 
fective on  the  grround  that  it  does  not  do  what  it 
purports  to  do,  by  reason  of  the  facts  that  the 
new  office  is  the  same  as  the  old  one,  except  in 
name,  and  that  the  Act  was  passed  for  the  pur- 
pose of  vacating  the  old  office,  of  which  there  was 
an  incumbent,  in  order  to  make  a  place  for  some 
other  person. 

8.  The  power  of  the  Iieg^islatiire  to  abol- 
ish an  office  and  create  another  with  similar 
duties  in  order  to  provide  a  place  for  a  certain 
person  is  not  limited  by  a  constitutional  provision 
that  officers  may  be  impeached  or  removed  in 
such  manner  as  may  be  prescribed  by  law. 

8.  Tlie  determlnatioii  of  the  Les^islatiire 
In  abollsliing  an  office  and  creating  a  new 
one  that  the  change  of  duties  or  burdens  is  suffi- 
cient to  make  the  latter  a  different  office  cannot 
be  reviewed  by  courts  provided  the  Act  is  other- 
wise  valid. 

4.  The  power  to  appoint  a  state  super- 
▼Isor  of  oil  inspection  may  be  conferred 
upon  the  stote  geologist  by  the  Legislature  under 
Const.,  art»  16,  6  1,  authorizing  appointments  to 
offices  not  otherwise  provided  for  in  that  Consti- 
tution to  be  made  as  ^^prescribed  by  law." 

(June  18, 1891.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Marion  County  in  favor 
of  defendant  in  an  action  brought  to  determine 
defendant's  right  to  the  office  of  state  super- 
visor of  oil  inspection.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  J.  Beveredge,  D.  H.  Chase, 
DeWitt  C.  Justice,  J.  W.  Vesey,  O.  BL 
Bogne,  A.  L.  Brick,  J.  O.  Engle,  Bear 
A  Bear  and  Faris  A  Hamill  for  appellant. 

Messrs,  J.  E.  McCnllough.  L.  P.  Har- 
lan and  A.  G.  Smith  for  appellee. 

Coflfey,  Ch,  J.,  delivered  the  opinion  of 
the  court : 

The  facts  in  this  case,  as  they  are  disclosed 
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bv  the  information,  are  that  on  the  8th  day 
of  November,  1889,  the  relator  was  appointed 
to  the  office  of  State  Inspector  of  Oils  for  the 
State  of  Indiana  by  the  governor,  and  was 
dulv  commissioned  to  hold  his  office  for  the 
period  of  two  years  from  that  date.  He  qual  - 
ifled  on  the  11th  da^  of  the  same  month,  and 
entered  upon  the  discharge  of  the  duties  of 
the  office,  and  has  ever  since  continued  to 
discharge  such  duties.  On  the  13th  day  of 
March,  1891,  the  governor  appointed  the  re- 
lator to  the  office  of  state  supervisor  of  oil 
inspection  for  this  State,  and  issued  to  him 
a  commission  to  serve  for  the  period  of  four 
years  from  that  date,  and  on  the  24th  day  of 
the  same  month,  he  qualified  as  such  officer. 
In  the  month  of  March,  1891,  whether  before 
or  after  the  appointment  of  the  relator  does 
not  appear,  Sylvester  S.  Gorby,  the  state 
geologist,  appointed  the  appellee  to  the  office 
of  state  supervisor  of  oil  inspection,  under 
the  terms  of  an  Act  of  the  General  Assembly 
passed  in  1891.  Under  this  appointment  the 
appellee  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office.  No  com- 
mission was  issued  by  the  governor  to  the 
appellee,  nor  does  it  appear  that  the  commis- 
sion last  above  mentioned  issued  to  the  rela- 
tor was  attested  by  the  secretary  of  state,  or 
that  the  seal  of  the  State  was  thereto  attached. 

This  action  was  commenced  by  the  appel- 
lant in  the  Marion  Circuit  Court  to  determine 
the  right  to  the  office ;  and  to  an  information 
setting  forth  the  above  facts  the  court  sus- 
tained a  demurrer.  The  propriety  of  this 
ruling  presents  the  question  for  our  consid- 
eration. 

The  last  session  of  the  General  Assembly 
passed  an  Act  containing  the  following  title  : 
"An  Act  Creating  the  Office  of  State  Super- 
visor of  Oil  Inspection,  Prescribing  the 
Duties  thereof.  Providing  for  the  Appoint- 
ment of  such  Supervisor,  Abolishing  the 
Office  of  Chief  of  the  Division  of  Mineral 
Oils  and  State  Inspector  of  Oils,  Repealing 
all  Laws  Inconsistent  therewith  and  Declar- 
ing an  Emergency.  *' 

The  Act  creates  the  office  of  state  supervisor 
of  oil  inspection,  and  provides  that  imme- 
diately upon  the  taking  effect  of  the  Act,  the 
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state  geologist  shall  appoint  a  skilled  and 
suitable  person,  a  resident  of  %he  State,  not 
interested  in  any  way  in  manufacturing, 
dealing  or  vending  any  illuminating  oils 
manufactured  from  petroleum,  as  state  super- 
visor of  oil  inspection,  whose  term  of  office 
shall  be  for  the  term  of  four  years  from  the 
date  of  his  appointment.  In  case  of  a  va- 
cancy at  any  time,  the  Act  requires  the  state 
geologist  to  fill  the  same.  The  State  super- 
visor of  oil  inspection  is  subiect  to  removal 
at  any  time  by  the  state  geologist  for  any 
neglect  or  violation  of  duty  enjoined  by  law. 
The  Act  requires  the  supervisor  to  appoint 
deputies,  and  provides  that  he  and  his  dep- 
uties shall  in  all  respects  perform  the  duties 
heretofore  required  by  law  of  the  chief  of 
division  of  mineral  oils  and  his  assistants, 
or  state  inspector  of  oils  and  his  deputies ; 
and  that  they  shall  receive  therefor  the  same 
fees  and  compensation  provided  by  law  for 
the  chief  of  the  division  of  mineral  oils  and 
his  assistants,  or  state  inspector  of  oils  and 
his  deputies.  The  state  supervisor  is  re- 
quired to  make  a  report  to  the  state  geologist 
on  the  second  Monday  of  January  in  each 
year  of  the  inspections  made  by  him  and  his 
deputies  during  the  preceding  year.  He  and 
his  deputies  are  retjuired  to  comply  with  the 
law  in  force  pertaining  to  the  inspection  of 
oils. 

The  second  section  of  the  Act  rcails  as  fol- 
lows: "The  office  of  state  inspector  of  oils 
as  created  by  section  2  of  'an  Act  providing 
for  the  inspection  of  all  kinds  oi  oil  that 
shall  be  used  for  illuminating  or  combustive 
purposes,  regulating  the  sale  of  such  oils, 
providing  for  certain  appointments  and  re- 
movals to  be  made  by  the  governor,  defining 
what  shall  constitute  certain  misdemeanors, 
prescribing  penalties,  repealing  certain  laws 
and  containing  other  matters  properly  con- 
nected therewith,*  approved  April  11,  1881, 
as  well  as  the  ofl^ce  of  chief  of  the  division 
of  mineral  oils,  created  by  section  6  of  'An 
Act  establishing  a  department  of  neology  and 
natural  resources  of  the  State  of  Indiana  and 
providing  for  a  director  of  the  department ; 
abolishing  the  department  of  geology  and 
natural  history  and  the  office  of  state  geolo- 
gist connected  therewith  ;  abolishing  the  of- 
fices of  mine  inspector  and  state  inspector  of 
oils :  repealing  all  laws  or  parts  of  laws 
conflicting  with  any  of  the  provisions  of 
this  Act,  and  declaring  an  emergency ;' 
passed  over  the  governor's  veto,  and  in  force 
February  26,  1889,  are  hereby  abolished  ;  and 
all  the  duties  and  requirements  now  and 
heretofore  devolved  by  law  upon  such  officers 
shall  be  performed  by  the  state  supervisor  of 
oil  inspection." 

The  Act  repeals  all  laws  and  parts  of  laws 
inconsistent  with  its  provisions  and  contains 
an  emergency  clause. 

It  is  contended  by  the  appellant  that  this 
Act  is  unconstitutional  for  the  reasons : 

First.  That  the  same  is  in  conflict  with  the 
provisions  of  ^  19,  art.  4,  of  the  ponstitu- 
tion.  which  reads  as  follows:  "Every  Act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith  ;  which  subject 
shall  be  expressed  in  the  title." 

Second.  That  the  General  Assembly  has  no 
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power,  under  the  Constitution,  to  confer  on 
the  state  geologist  the  right  to  appoint  to  the 
office  in  controversy. 

Third.  That  the  Act  is  in  conflict  with  the 
provisions  of  §  8,  art.  6,  of  the  Constitution, 
which  reads  as  follows :  "All  state,  county, 
township  and  town  officers  may  be  impeached, 
or  removed  from  office,  in  such  maimer  as 
may  be  prescribed  by  law." 

The  construction  to  be  placed  upon  §  19, 
art.  4,  supra,  we  regard  as  settled  by  the  ably 
written  opinion  in  the  carefully  considered 
case  of  Mingle  v.  State,  24  Ind.  2S.  Express- 
ing regrets  that  the  cases  upon  the  subject  of 
the  construction  of  this  constitutional  provis- 
ion were  in  conflict,  the  court,  after  a  care- 
ful review  of  the  cases,  reached  the  conclu- 
sion that  the  mischiefs  intended  to  be  pre- 
vented by  this  section  were  two,  namely ; 

"First.  The  passage  of  any  Act  under  a 
false  and  delusive  title  which  did  not  indi- 
cate the  subject  matter  contained  in  the  Act ; 
a  trick  by  which  members  of  the  IjCgislature 
had  been  deceived  into  the  support  of  meas- 
ures in  ignorance  of  their  true  character. 

"Second.  The  combining  together  in  one 
Act  of  two  or  more  subjects  having  no  rela- 
tion to  each  other ;  a  method  by  wliich  mem  - 
bers,  in  order  to  procure  such  legislation  as 
they  wished,  were  often  constrained  to  sup- 
port and  pass  other  measures  obnoxious  to 
them,  and  possessing  no  intrinsic  merit. " 

The  same  ruling  was  made  in  the  case  of 
Farbarh  v.  State,  24  Ind.  77. 

Had  the  General  Assembly  passed  a  separate 
Act  entitled  "An  Act  Abolishini;:  the  Office 
of  Chief  of  the  Division  of  Mineral  Oils  and 
State  Inspector  of  Oils,"  containing  the  pro- 
visions found  in  the  Act  before  us,  no  one 
would  doubt  that  the  office  previously  held 
by  the  appellant  was  abolished,  and  that  the 
title  was  sufficiently  broad  to  cover  the  Act. 
So,  if  it  bad  passed  a  separate  Act  entitled  : 
"An  Act  Creating  the  Office  of  State  Super- 
visor of  Oil  Inspection,  Prescribing  the 
Duties  thereof,  Providing  for  the  Appoint- 
ment of  such  Supervisor,"  followed  by  the 
provisions  upon  that  subject  found  in  the  Act 
before  us,  it  could  not  be  doubted  that  a  new 
office  had  l)een  created,  the  mode  of  his 
selection  prescribed  and  his  duties  fixed,  and 
that  the  title  of  such  Act  was  sufficient.  In- 
deed, we  do  not  understand  the  counsel  for 
appellant  as  contending  that  the  Act  in  ques- 
tion is  not  covered  by  the  title,  but  the  con- 
tention is  that  the  Act  does  not,  in  fact,  do 
what  it  purports  to  do.  The  argument  is 
that  an  office  consists  of  duties  to  be  per- 
formed, services  to  be  rendered,  directions  to 
be  followed  and  emoluments  to  be  received, 
and  not  in  a  name  ;  and  that,  for  this  reason, 
the  Act  does  not  abolish  one  office  and  create 
another. 

Many  definitions  of  an  office  are  set  out  in 
the  able  brief  filed  on  behalf  of  the  appel- 
lant ;  but  we  deem  it  unnecessary  to  set  them 
out  or  to  analyze  them  in  this  opinion  ;  for, 
assuming  that  the  essence  of  an  office  consists 
of  duties  to  be  performed,  services  to  be  ren- 
dered, directions  to  be  followed  and  emolu- 
ments to  be  received,  we  do  not  think  it 
follows  that  the  G^eneral  Assembly,  by  the 
Act  under  consideration,  did  not  aoolisn  one 
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office  and  create  another.  In  considering 
statutes  it  is  oar  duty  to  ascertain,  if  pos- 
sible, the  intention  of  the  legislative  b(xly ; 
and  when  that  intention  is  ascertained,  it  is 
our  duty  to  enforce  it,  unless  it  violates  some 
provision  of  the  Constitution.  The  case  of 
State  V.  Wiltz,  11  La.  Ann.  439,  is  not  in 
point  here,  for  in  that  case  it  was  expressly 
held  by  the  court  that  the  Legislature  did 
not  intend  to  abolish  one  office  and  create 
another  and  the  decision  turns  upon  the 
question  of  the  legislative  intent.  Here  there 
is  no  doubt  as  to  the  intention  of  the  Legis- 
lature. As  we  understand  the  brief  for  the 
appellant,  it  is  conceded  that  it  was  the  in- 
tention to  vacate  the  office  held  by  the  ap- 
pellant with  a  view  of  making  a  place  for 
some  other  person,  and  this  the  Legislature 
undertook  to  do  by  abolishing  the  oiBce  held 
by  the  appellant  and  creating  one  to  be  filled 
by  an  appointment  made  by  the  state  geolo- 
g:i8t.  This,  we  think,  was  the  plain  inten- 
tion ;  and  this,  we  think,  the  Legislature  has 
done,  unless  there  is  some  provision  in  our 
Constitution  which  prohibits  such  legisla- 
tion. It  is  perfectly  plain,  we  think,  that 
there  is  now  no  office  known  as  the  chief  of 
division  of  oil  inspection ;  nor  is  there  any 
office  known  by  the  name  of  the  state  in- 
spector of  oils ;  but  it  is  equally  as  plain 
that  there  is  an  office  known  as  the  office  of 
state  supervisor  of  oil  inspection. 

Offices  are  neither  grants  nor  contracts, 
nor  obligations  which  cannot  be  changed  or 
impaired.  They  are  subject  to  the  legislative 
will  at  all  times,  except  so  far  as  the  Con- 
stitution mav  protect  them  from  interference. 
Coffin  V.  State,  7  Ind.  157. 

**  Offices  created  by  the  Legislature  may  be 
abolished  by  the  Legislature.  The  power 
that  creates  can  destroy.  The  creator  is 
greater  than  the  creature.  The  term  of  an 
office  may  be  shortened ;  the  duties  of  the 
office  increased  and  the  compensation  lessened 
bv  the  legislative  will."  Qilbert  v.  Board  oj 
Comrs.  8  Blackf.  81 ;  Ellis  v.  SlaU,  4  Ind.  1 ; 
Walker  v.  Dunham,  17  Ind.  483 ;  Walker  v. 
Peelle,  18  Ind.  264 ;  Jeffries  v.  Rme,  63  Ind. 
592. 

In  the  case  of  Walker  v.  Peelle,  supra,  the 
term  of  Mr.  Walker  as  state  printer  had  been 
shortened  by  an  Act  of  the  Legislature.  His 
second  point  in  the  case  was  that  the  Legis- 
lature did  not  possess  the  power  to  shorten 
his  term  of  office,  and  upon  this  subject  the 
court  said :  "  Upon  the  second  point,  as  to 
the  power  of  the  Legislature  to  make  such 
enactments,  we  do  not  propose  to  spend  much 
time.  We  suppose,  as  the  office  was  created 
by  that  body,  that  it  is,  in  this  particular, 
under  its  control.** 

The  power  of  the  Legislature  to  shorten 
the  term  of  a  statutory  office,  so  as  to  affect 
an  incumbent,  once  conceded,  it  is  not  diffi- 
cult to  see  that  there  is  no  limit  to  such 
power.  If  it  may  shorten  the  term  of  a  three 
years*  office  to  two  years,  it  may  fix  the  tenn 
at  one  year  or  at  one  hour.  In  other  words, 
the  length  of  time  a  particular  person  shall 
hold  is  absolutely  within  the  discretion  of 
the  Legislature. 

It  is  not  claimed  that  there  is  any  consti- 
utional  provision  restraining  the  Legislature 
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in  this  matter,  except  ^  8,  art.  6,  above  set 
out.  In  our  opinion,  it  is  not  the  purpose 
of  this  section  to  control  legislative  action 
upon  the  subject  we  are  now  considering. 
It  was  no  doubt  foreseen  by  the  constitutional 
convention  that  some  officer  of  the  kind 
named  might  prove  unfaithful  to  his  trust, 
and  the  purpose  of  this  provision  was,  we 
think,  to  enable  the  Legislature  to  pass  such 
laws  as  would  authorize  his  removal,  by 
legal  process,  whether  such  office  was  created 
by  statute  or  by  the  Constitution  then  under 
consideration.  The  effect  of  the  Act  we  are 
now  considering  was  to  put  an  end  to  the 
appellant's  term  of  office  and  to  provide  a 
new  mode  of  selecting  someone  to  discharge, 
at  least  some,  if  not  all,  of  the  duties  there- 
tofore discharged  by  the  appellant ;  and  that, 
too,  whether  the  office  of  state  supervisor  of 
oil  inspection  is  to  be  regarded  as  a  new  office 
or  an  old  office  under  a  new  name.  The  in- 
tention to  produce  this  result  i?  plain,  both/ 
from  the  title  of  the  Act  and  from  its  pro- 
visions. In  order  to  end  the  appellant's  term 
of  office,  we  do  not  think  it  was  necessary  to 
abolish  the  office  held  by  him.  As  it  is  a 
statutory  office,  it  was  within  the  power  of 
the  Legislature  to  end  the  term  of  the  in- 
cumbent at  any  time,  and  make  provision  for 
the  selection  of  a  successor. 

But  we  think  the  appellant  is  in  error  in 
his  position  that  the  office  of  supervisor  of 
oil  inspection  is  an  old  office  under  a  new 
name.  We  think  it  is  in  fact  what  it  pur- 
ports to  be,  a  new  office.  It  is  true  that  the 
general  duties  to  be  performed  by  the  in- 
cumbent of  this  office  are  the  same  as  those 
performed  by  the  appellant,  but  it  cannot  be 
said  that  no  new  duty  is  imposed.  The  im- 
position of  public  duties,  to  be  compensated 
by  emoluments  received  by  the  person  per- 
forming such  duties,  generally  constitutes  a 
public  office ;  but  it  is  not  true  that  a  public 
office  may  not  exist  without  the  imposition 
of  duties  or  the  receipt  of  emoluments,  as 
plainly  appears  by  reading  the  Constitution, 
the  provisions  of  which  we  are  now  consider- 
ing. No  duties  are  prescribed  or  emoluments 
fixed  as  to  many  of  the  offices  made  in  the 
Constitution ;  but  it  cannot  be  said  that,  for 
this  reason,  the  constitutional  convention 
failed  to  create  the  office,  or  that  tlie  Legis- 
lature could,  by  a  repeal  of  the  Statutes  since 
passed,  fixing  the  duties  and  emoluments, 
abolish  the  offices  created  by  the  Constitution, 
to  which  no  duties  are  attached  or  emolu- 
ments fixed  by  that  instrument. 

The  term  of  office  in  this  case  is  chapged 
from  two  to  four  years ;  the  mode  of  selection 
is  changed  and  the  incumbent  is  subiect  to 
removal  at  the  will  of  the  state  geologist. 
As  to  the  number  of  new  duties  to  be  per- 
formed or  new  burdens  imposed  which  would 
be  necessary  to  make  a  new  office,  we  do  not 
deem  it  necessary  to  inquire,  as  the  Legisla- 
ture has  determined  that  those  Imposed  in 
this  case  are  sufficient  for  that  purpose.  With 
that  determination  we  have  no  right  or  power 
to  interfere,  provided  the  Act  is  otherwise 
valid. 

And  this  brings  us  to  a  consideration  of 
the  question  as  to  whether  the  General  As- 
sembly may  confer  upon  the  state  geologist 
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the  power  to  fill  the  office  in  question  by  ap- 
pointment: It  is  earnestly  contended  by  the 
appellant  that  the  General  Assembly  possesses 
no  such  power,  and  in  support  of  his  con- 
tention he  relies  principally  upon  the  case 
of  SiaU  V.  Hyde,  121  Ind.  20.  That  was  an 
action  commenced  by  the  State,  ex  rel.  Yancey, 
against  Hyde  to  determine,  the  rig^ht  to  the 
onice  of  chief  of  the  division  of  mineral 
oils.  Each  of  the  parties  claimed  the  office 
under  an  appointment  made  by  the  director 
of  the  department  of  geology  and  natural 
resources  of  the  State  of  Indiana.  Mr.  Col- 
lett,  from  whom  Yancey  received  his  -ap- 
pointment, had  been  appointed  and  commis- 
sioned by  the  /governor,  while  Mr.  Gorby, 
from  whom  Hyde  received  his  appointment, 
had  been  elected  by  the  General  Assembly. 
The  question  at  issue  was  as  to  which,  if 
either,  of  the  two  claimants  was  entitled  to 
the  office.  This  incidentally  involved  the 
question  of  the  power  of  the  General  As- 
sembly to  create  and  fill,  by  its  own  election, 
the  office  of  director  of  the  department  of 
geology  and  natural  resources ;  and  the  ques- 
tion of  the  power  of  that  officer  to  appoint 
the  chief  of  the  division  of  mineral  oils.  It 
was  held,  first,  that  the  General  Assembly 
did  not  possess  the  power,  under  our  Consti- 
tution, to  create  and  fill,  by  its  own  election, 
the  office  of  director  of  the  department  of 
geology  and  natural  resources,  and  second, 
that  such  officer  had  no  power  to  fill,  hy  ap- 
pointment, the  office  of  chief  of  the  division 
of  mineral  oils. 

Whatever  difference  of  opinion  existed 
among  the  members  of  the  court,  as  then 
constituted,  as  to  the  power  of  the  General 
Assembly  to  create  and  fill  an  office  in  nowise 
connected  with  its  legislative  duties,  there 
was  no  division  of  opinion  as  to  the  uncon- 
stitutionality of  so  much  of  the  law  then 
under  consideration  as  attempted  to  confer  on 
the  director  of  the  department  of  geology 
and  natural  resources  the  power  to  appoint 
the  chief  of  the  division  of  mineral  oils. 
The  reasons  for  holding  this  provision  un- 
constitutional were  fully  set  forth  in  the 
dissenting  opinion  filed  at  the  time  by  El- 
liott, Ch.  J. 

The  conclusion  reached  that  there  was  no 
valid  Act  of  the  Legislature  attempting  to 
confer  on  the  director  of  the  department  of 
/Bceology  and  natural  resources  the  power  to 
appoint  the  chief  of  division  of  mineral  oils, 
it  must  be  plain  to  everyone  that  the  question 
as  to  whether  the  Legislature  could  or  could 
not  confer  such  power  was  not  involved  in 
the  case.  The  conclusion  that  the  power  to 
fill  the  office  then  in  controversy  resided  in 
the  governor  was  correct,  whether  §  5152, 
Rev.  Stat.  1881,  was  to  be  regarded  as  in 
force,  or  whether  it  was  to  be  regarded  as 
having  been  repealed  by  subsequent  legisla- 
tion ;  lor,  if  in  force,  it  expressly  conferred 
such  power  on  the  governor ;  and  if  repealed, 
there  was  an  absence  of  statutory  provisions 
upon  the  subject,  and  it  became  the  duty  of 
the  governor  to  fill  tlie  office  under  his  con- 
stitutional duty  to  see  that  the  laws  were 
faithfully  executed.  The  laws  upon  the 
subject  of  inspecting  oils  could  not  be  exe- 
cuted without  an  officer  to  execute  them ;  and 
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if  the  office  was  vacant,  U  was  the  duty  of 
the  governor,  in  the  absence  of  some  other 
mode  prescribed  by  law,  to  fill  it  by  appoint- 
ment. As  to  whether  the  argument  of  the 
learned  judge  who  wrote  the  opinion  in  the 
case  of  SiaU  v.  Hyd/i  is  sound  or  otherwise, 
we  do  not  stop  to  inquire,  for  the  reason  that 
the  conclusion  reached,  holding  that  the 
power  to  appoint  to  the  office  then  in  contro- 
versy belonged  to  the  governor,  was  so  clearly 
right  that  the  process  of  reasoning  by  whidn 
the  conclusion  was  reached  is  wholly  imma- 
terial. The  argument  of  the  judge  who 
writes  an  opinion  is  never  to  be  confounded 
with  the  principle  of  law  decided  by  the 
court. 

In  the  later  case  of  State  v.  (jhrby,  132  Ind. 
17,  Mr.  Gorby  claimed  the  office  of  director 
of  the  department  of  geology  and  natural  re- 
sr>urces  by  virtue  of  an  election  by  the  Greneral 
Assembly,  while  Mr.  Collett  claimed  the 
same  office  under  an  appointment  made  by 
the  governor  of  the  State.  The  case  involved 
the  question  as  to  whether  the  General  As- 
sembly of  the  State  had  the  power,  under 
our  Constitution,  to  create  an  office  in  nowise 
connected  with  its  legislative  duties,  and  re- 
serve to  itself  the  right  to  fill  such  oflSce  by 
its  own  election.  It  was  sought  by  Mr.  Gorby 
to  sustain  the  action  of  the  General  Assembly 
under  the  provisions  of  §  1,  art.  15,  of  our 
State  Constitution,  which  reads  as  follows : 
*'A11  officers  whose  appointments  are  not 
otherwise  provided  for  in  this  Constitution 
shall  be  chosen  in  such  manner  as  now  is,  or 
hereafter  may  be,  prescribed  by  law.**  It 
was  held  that  this  provision  conferred  upon 
the  General  Assembly  the  power  to  provide 
the  manner  in  which  certain  state  officers 
might  be  chosen,  but  that  there  was  a  broad 
distinction  between  providing  the  manner  in 
which  an  officer  might  be  chosen  and  in  mak- 
ing the  choice.  In  reaching  this  conclusion, 
the  court  relied,  in  some  degree,  upon  the 
case  of  State  v.  Kennony  7  Ohio  St.  546,  in 
which  it  is  said  that  the  distinction  between 
the  power  to  direct  the  manner,  the  mode 
of  doing  an  act  and  doing  the  act  itself,  is 
almost  too  clear  to  admit  of  demonstration. 
Assuming  that  the  office  then  in  question  was 
an  administrative  state  office,  the  incumbent 
of  which  was  charged  with  the  duty  of  ad- 
ministering a  department  of  the  state  ^^ovem- 
ment,  it  was  further  held  that  such  incum- 
bent, under  our  Constitution,  should  be 
elected  by  the  people,  and  that  it  was  the  duty 
of  the  governor  of  the  State  to  fill  such  oflSce 
by  appointment  until  an  election  could  be 
held.  Having  reached  this  conclusion,  it 
was,  perhaps,  unnecessary  to  a  decision  of  the 
cause  that  anything  more  should  have  been 
said  ;  but  it  was  thought  necessary  to  a  proper 
understanding  of  the  opinion  delivered  that 
some  of  the  officers  contemplated  by  that  sec- 
tion of  the  Constitution  should  be  named.  In 
that  case  it  was  said  by  the  court,  in  relation 
to  offices  of  the  nature  of  the  one  now  under 
consideration  :  **  In  the  creation  of  these  and 
kindred  offices,  it  is  within  the  power  of  the 
General  Assembly  to  provide  by  law  that  such 
offices  may  be  filled  either  by  election  or  by 
appointment,  and  when  to  be  filled  by  ap- 
pointment it  need  not  provide  that  such  ap- 
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pointment  shall  be  made  by  the  govenior. 
Such  appointments,  if  the  law  so  provides, 
could  doubtless  be  made  by  the  governor  of 
the  State,  or  by  anyone  or  more  of  the  admin- 
istrative state  officers."  What  was  said  of 
officers  other  than  the  one  involved  in  the 
case,  being  beyond  the  actual  controversy 
between  the  parties  to  the  suit,  was,  of  course, 
of  no  binding  force ;  but  it  is  of  value,  as  it 
tends  to  index  the  mind  of  the  court,  in  a 
matter  illustrative  of  the  actual  adjudica- 
tion. In  this  case,  however,  we  are  met 
squarely  with  the  question  as  to  whether  the 
General  Assembly  possesses  the  power  to  con- 
fer on  the  state  geologist  the  legal  right  to 
appoint  to  the  office  involved  in  this  suit. 
If  it  possesses  such  power,  the  judgment  of 
the  circuit  court  must  be  affirmed ;  otherwise, 
it  must  be  reversed. 

The  solution  of  the  question  presented  for 
decision  depends  upon  the  nature  of  the 
office,  and  the  construction  to  be  placed  upon 
this  provision  of  our  State  Constitution. 

The  office  is  not  an  administrative  state  of- 
fice, whose  incumbent  is  charged  with  the 
administration  of  a  separate  department  of 
the  state  government.  The  duties  to  be  per- 
formed are  such  as  pertain  purely  to  the  po- 
lice. It  is  an  office,  therefore,  which  may 
be  filled  by  appointment,  and  as  the  appoint- 
ment of  the  incumbent  is  not  providea  for  in 
the  Constitution,  the  case  falls  clearly  within 
the  provisions  of  §  1,  art.  15.  That  section 
applies  to  such  officers  only  as  may  be  ap- 
pointed, and  for  whose  appointment  no  pro- 
vision is  made  in  the  Constitution.  As  the 
incumbent  to  the  office  in  question  may  be 
appointed,  and  as  no  provision  is  made  in  the 
Constitution  for  his  appointment,  the  General 
Assembly  has  the  power  to  provide,  by  law, 
for  the  manner  of  his  selection.  It  has  the 
power  to  provide  that  such  office  shall  be  filled 
by  popular  election,  or  that  it  shall  be  filled 
by  appointment.  While  the  appointment  to 
office  is  generally  the  exercise  of  an  executive 
or  administrative  function,  we  do  not  think 
it  must,  of  necessity,  be  made  by  the  chief 
executive ;  for,  by  the  terms  of  §  1,  art.  8, 
of  the  Constitution,  the  executive  department 
of  the  State  includes  the  administrative.  Of 
course,  it  was  not  the  intention  that  any  ad- 
ministrative state  officer  should  perform  any 
duty  properly  and  necessarily  belonging  to 
the  governor  of  the  State ;  but  it  was,  we 
think,  the  intention  that  such  officers  should 
have  the  power  to  perform  such  duties  as 
should  be  required  of  them  by  law,  in  the 
administration  of  the  state  government,  where 
such  requirement  in  nowise  conflicted  with 


the  powers  delegated  to  the  governor 
alone. 

The  appointment  to  office  being  generally 
the  exercise  of  an  executive  or  administrative 
function,  the  power  must  be  conferred  upon 
some  executive  or  administrative  officer ;  but 
the  state  geologist  is  an  administrative  state 
officer  elected  by  the  people.  The  appoint- 
ment to  the  office  in  controversy  here  by  the 
state  geologist  is  certainly  a  manner  or  mode 
of  selecting  an  officer  for  whose  appointment 
no  provision  is  made  by  our  Constitution. 
Nor  does  such  mode  of  selection  in  any  manner 
infringe  upon  the  prerogatives  of  the  gov- 
ernor of  the  State.  There  are  many  appoint- 
ments conferred  by  the  Constitution  upon  the 
governor  which  can  in  no  manner  be  affected 
by  legislation.  The  rule  upon  that  subject 
is  stated  by  Judge  Cooley  in  his  valuable 
work  on  Constitutional  Limitations  as  fol- 
lows: ''The  authority  that  makes  the  laws 
has  large  discretion  in  determining  the 
means  tbrousrh  which  they  shall  be  executed, 
and  the  performance  of  many  duties  which 
they  ma>  provide  for  by  law  they  may  refer 
either  to  the  chief  executive  of  the  State, 
or,  at  their  option,  to  any  other  executive  or 
ministerial  officer,  or  even  to  a  person  spe- 
cially designated  for  the  duty.  What  can 
be  definitely  said  on  this  subject  is  this: 
that  such  powers  as  are  specially  conferred 
by  the  Constitution  upon  the  governor,  or 
upon  any  other  specified  officer,  the  Legisla- 
ture cannot  require  or  authorize  to  be  per- 
formed by  any  other  officer  or  authority ;  and 
from  those  duties  which  the  Constitution  re- 
quires of  him  he  cannot  be  excused  by  law. 
But  other  powers  or  duties  the  executive 
cannot  exercise  or  assume  except  b^  legisla- 
tive authority ;  and  the  power  which  m  its 
discretion  it  confers,  it  may  also,  in  its  dis- 
cretion, withhold,  or  confide  to  other  hands. " 
Cooley,  Const.  Lim.  6th  ed.  138. 

The  office  involved  in  this  controversy  does 
not  belong  to  the  class  which  must  of  neces- 
sity be  filled  by  the  governor;  but  it  is  an 
office  created  by  statute,  largely  under  the 
control  of  the  Legislature  which  created  it, 
and  falls  within  the  constitutional  provision 
which  confers  upon  the  General  Assembly 
the  power  to  prescribe  the  mode  or  manner 
of  selecting  its  incumbent. 

In  our  opinion,  the  Statute  now  under  con- 
sideration IS  not  subject  to  the  constitutional 
objections  urged  against  it,  and  for  that 
reason,  the  circuit  court  did  not  err  in  sus- 
taining the  demurrer  to  the  information  in 
this  cause. 

JudgmeTU  affirmed. 
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Henry  C.  PENNY,  Admr.,  etc.,  of  PhUinda 

Hurlbut,  Deceased, 

tj. 

Jerome  CROUL,  Appt 

(....Mich ) 

1.    'The  opposite  partjr**  whose  testi- 
mony  is  ezelnded  by  Pub.  Acts  1885,  pp.  166, 

i8l:r.a. 


167,  as  to  matters  equally  within  the  knowledge 
of  a  deoeased  person,  in  a  suit  by  the  heirs,  as- 
BlfiTDF,  devisees,  legatees  or  personal  representa- 
tives of  the  latter,  means  the  opposite  party  in 
Interest,  and  does  not  Include  an  executor  who 
has  no  personal  interest  in  the  controversy, 
which  Is  simply  one  between  the  estates  of  two 
deceased  persons. 

8.   One  interested  in'the  result  of  a  suit 
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which  Is  in  effect  between  the  estates  of  two  de- 
ceased persoDs  although  broufirht  against  an 
executor  individually,  because  of  a  right  to  share 
in  the  estate  of  one  of  the  deceased  persons,  is 
excluded  by  Pub.  Acts  1886.  pp.  166, 157.  as  an 
"opposite  party,"  from  testlf yingr  to  facts  equally 
witbin  the  knowledgre  of  the  other  deceased  per- 
son, although  the  witness  is  not  a  party  on  the 
record. 
8.  A  person  sued  indlTiduallyfbr  bonds 
received  from  another  may  show  that  he  received 
them  from  the  latter  as  the  property  of  her  hus- 
band*s  estate,  of  which  he  was  executor,  as 
against  a  claim  by  her  administrator  that  they 
belonged  to  her  by  gift  from  the  testator. 

iChamplin,  Ch.  J.,  and  McGrath,  J, ^dissent  from 
j)ro}X)8itiom  1  and  t.) 

(July  28, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  certain  bonds  alleged  to  have 
been  delivered  by  plaintiff's  intestate  duriDff 
her  lifetime  to  defendant  for  safe  keeping  and 
by  him  retained.     Reversed. 

The  facts  are  fully  stated  in  the  opinions. 

Mr.  F.  A.  Bakeir.with  Messrs.  Cutcheon, 
l^tellwagen  &  Fleming^,  for  appellant : 

In  applying  statutes  like  the  one  under  con- 
sideration in  this  case,  courts  should  and  do 
regard  not  the  nominal  parties  but  the  real 
parties,    whose    interests  are  involved  in  ihe 

See  Iloioard  v.  Patrick,  88  Mich.  795;  Dur- 
yea  v.  Oravger's  Estate,  10  West.  Rep.  568,  66 
Mich.  593;  B^chelder  v.  Brown,  47  Mich.  366; 
Youngs  v.  Cunningham,  57  Mich.  154,  155; 
Mundy  v.  Foster,  81  Mich.  321;  Downey  v.  An- 
drus,  48  Mich.  72;  Wood  v.  Lenawee  Circuit 
Judge,  84  Mich.  521. 

An  executor  against  whom,  personally,  an 
action  is  brought  for  property  which  he  has 
accounted  for  as  executor,  can  raise  the  same 
questions  by  way  of  defense  that  could 
have  been  raised  by  or  for  the  estate  had  the 
suit  been  brought  against  him  as  executor. 

Patterson  v.  Dvshane,  6  Cent.  Rep.  927, 
115  Pa.  334;  Gray  v.  Whitney,  81*  Pa.  882; 
JSwank  V.  Phillips,  4  Cent.  Rep.  461,  118  Pa. 
482;  Sturkeyy.  Bellah,  41  Ala.  100. 

In  a  suit  against  an  administrator,  a  person, 
although  not  a  party  to  the  suit,  but  interested 
in  the  result  of  the  case,  is  not  competent  to 
prove  statements  made  by  the  administrator's 
intestate,  which  tend  to  diminish  the  rights  of 
the  decedent. 

Drew  V.  Simmons,  58  Ala.  463:  Key  v.  Jones, 
62  Ala.  288,  247;  Louis  v.  Eki^ton,  50  Ala.  470; 
McCraryy.  Rash,  60  Ala.  874;  Meier  y.  Thie- 
man,  7  West.  Rep.  141,  90  Mo.  434;  Soeding  v. 
Bonner  &  Z.  L  Co.  85  Mo.  App.  849. 

A  party  made  defendant  in  form  but  who  is 
plaintiff  in  interest,  will  be  considered  as  plain- 
tiff, and  held  incompetent  if  called  by  plaintiff. 

Redman  v.  Redman,  70  N.  C.  257;  Weinstein 
V.  Patrick,  75  N.  C.  344. 

The  cestui  que  trust  is  not  a  competent  wit- 
ness under  a  statute  somewhat  like  ours,  al- 
though not  a  party  to  the  suit. 

Qahbett  v.  Sparks,  60  Ga.  582.  See  also 
Wright  V.  Jackson,  59  Wis.  569,  577;  Hall  v. 
13  L.  R.  A. 


HamJbUtt,  51  Vt.  589;  Bemouil  Cases,  100  U. 
8.  457,  25  L.  ed.  593. 

While  this  suit  is  in  form  against  Jerome 
Croul,  it  is  in  effect  against  the  estate  of 
Chauncey  Hurlbut,  deceased.  Defendant  is 
the  mere  agent  of  the  estate  and  not  a  party  to 
the  suit,  unless  an  heir  or  legatee.  The  case 
might  well  be  entitled  The  BstaU  of  Philinda 
Hurlbut,  Deceased,  v.  The  Estate  of  Chauncey 
Hurlbut,  Deceased. 

Duryea  v.  Granger's  Estate,  10  West.  Rep. 
568,  66  Mich.  599. 

If  the  real  defendant  and  the  opposite  party 
within  the  meanine  of  the  Statute  is  the  estate 
of  Chauncey  Hurlbut,  deceased,  then  the  ex- 
ecutor, not  being  an  heir  or  legatee,  is  a  com- 
petent witness  as  to  such  matters. 

Ibid, 

Plaintiff  could  at  his  own  election  bring  the 
suit  against  the  executor  personally,  or  in  his 
representative  capacity. 

Simpson  v.  Snyder,  54  Iowa,  557;  Scott  v. 
Key,  9  La.  Ann.  213;  De  VaUngin  v.  Duffy,  89 
U.  8.  14  Pet.  282,  10  L.  ed.  457;  SieeU  v.  Mc- 
Dowell, 9  Smedes  &  M.  198;  Conger  v.  At- 
wood,  28  Ohio  St.  134;  Knox.  v.  Bigehw,  15 
Wis.  415;  Clappy.  Walters,  2  Tex.  130,1  Am. 
&  Eng.  Encyclop.  Law,  345,  note  S. 

Mr.  William  H.  Wells  for  appellee. 

Morse*  J.  ,delivered  the  opinion  of  the  court: 
I  am  satisfied  that  the  defendant,  Jerome 
Croul,  was  a  competent  witness  in  this  case. 
It  was  admitted  upon  the  argument  by  plain- 
tiff's counsel,  as  it  conclusively  appears  from  the 
record,  that  the  defendant  had  not  converted 
the  lx)ndsin  question  in  this  suit  to  his  own  indi- 
vidual use;  that  be  took  possession  of  them  for 
the  estate  of  Chauncey  Hurlbut,  deceased, 
and  has  always  held  them  for  said  estate.  It 
appears  that  on  his  first  step  as  executor  of 
Chauncey  Hurlbut 's  estate  he  inventoried  these 
bonds  as  the  propertv  of  such  estate,  and  has 
ever  since  accounted  to  the  Probate  Court  of 
Wa^ne  County  for  them  and  the  interest  ac- 
crumg  upon  them.  There  is  no  disguising  the 
issue  in  this  suit.  It  is  really  a  contest  be- 
tween the  estates  of  Philinda  and  Chauncey 
Hurlbut  for  the  ownership  of  these  bonds. 
With  such  contest  Jerome  Croul  has  no  con- 
cern, save  as  executor  of  the  latter  estate; 
and  be  has  and  claims  to  have  no  personal 
interest  in  the  subject  matter  of  the  suit. 
This  is  admitted  by  the  counsel  for  plaintiff, 
and  yet  it  is  gravely  asserted  as  a  matter  of 
law  that  the  plaintiff  has  a  right,  by  planting 
his  action  against  Croul  individually,  not  only 
to  apparently  change  the  whole  outward  face 
of  the  contest,  but  to  so  shape  the  conduct 
and  issue  upon  the  trial  as  to  shut  out  the  tes- 
timony of  Croul  as  an  "  opposite  party."  and, 
as  a  consequence  thereof,  to  recover  a  large 
sum  of  money  from  him  personallv  out  of  a 
transaction  in  which  it  is  admitted  he  acted 
as  executor,  and  not  for  himeelf,  and  which  he  is 
not  allowed  to  explain,  though  fraud  is 
charged  against  him  as  such  executor.  There 
is  no  excuse  for  this  course,  because  by  the  ac- 
tion of  Croul  the  bonds  or  their  proceeds  have 
not  been  lost  to  plaintiff's  intestate  or  her  heirs. 
The  estate  of  Chauncey  Hurlbut  Is  amply  suf- 
ficient to  pay  the  judgment  in  this  case  twice 
over. 
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When  we  come  to  examine  the  queslion 
whether  or  not  Mrs.  Williams  was  a  compe- 
tent witness  for  the  plaintiff,  it  will  he  plainly 
apparent  why  tbis  suit  was  planted  against 
Jerome  Croul  individualljr,  and  not  against 
him  as  executor.  By  making  him  individually 
the  party  defendant  the  plaintiff  has  succeeded, 
under  the  interpretation  of  the  Statute,  to 
whicli  I  shall  soon  refer,  by  the  court  below, 
in  proving  his  case  by  the  principal  heir  of 
Mrs.  Hurlbut,  and  closed  the  mouth  of  Croul 
against  denial  of  her  story.  If  this  is  a  correct 
construction  of  the  Statute,  then  it  is  capable 
of  being  made  the  instrument  of  the  most  out- 
rageous injustice,  when  its  enactment  was  in- 
tended to  prevent  fraud  and  injustice:  and  it 
opens  a  way  by  which  the  estates  of  deceased 
persons  may  be  more  easily  robbed  than  if  no 
such  statute  existed;  and  that,  too,  by  the  tes- 
timony of  those  whom  the  Statute  intended  to 
debar  from  giving  evidence  in  their  own  be- 
half of  facts  equally  within  the  knowledge  of 
the  deceased.  The  Statute,  as  it  now  exists, 
having  been  frequently  amended  since  its  first 
enactment,  reads  as  follows:  ''When  a  suit  or 
proceeding  is  prosecuted  or  defended  by  the 
heirs,  assigns,  devisees,  legatees  or  personal 
representatives  of  a  deceased  person,  the  oppo- 
site party,  if  examined  as  a  witness  on  his  own 
behalf,  shall  not  be  admitted  to  testify  at  all  to 
matters  which,  if  true,  must  have  been  equally 
within  the  knowledge  of  such  deceased  per- 
son: .  .  .  provided,  that  whenever  the  words 
*  the  opposite  part^ '  occur  in  this  section  it 
shall  be  deemed  to  include  the  assignors  or  as- 
signees of  the  claim,  or  any  part  thereof,  in 
controversy."  Pub.  Acts  1885,  pp.  156,  157. 
It  is  evident  that  this  Statute  is  mtended  to 
reach  the  real  party  in  interest,  and  not  a  mere 
nominal  party,  who  is  not  interested  in  the 
result  of  the  allowance  or  disallowance  of  the 
claim  against  the  estate  of  a  deceased  person, 
except  as  it  becomes  his  duty  as  executor  or 
administrator  to  prosecute  or  defend  a  suit  in 
which  the  estate  is  interested.  The  proviso 
-was  attached  in  1885,  no  doubt,  for  the  express 
purpose  of  preventing  the  practice  which  pre- 
vailed under  the  Statute  before  such  amend- 
ment of  assigning  the  claim  against  the  estate 
of  a  deceasedperson,  and  then  the  assignor  be- 
ing sworn  as  a  witness  to  prove  it.  The  pro- 
viso not  only  cuts  off  this  method  of  evading 
it,  but  also  goes  further,  and  tdso  prohibits  the 
assignee  from  testifying  who,  in  the  absence 
of  a  fraudulent  intent  to  evade  the  law  in  tak- 
ing the  assignment,  would  be  the  person  to  be 
benefited  by  the  allowance  of  the  claim.  It 
will  thus  be  seen  that  the  Legislature  intended 
not  only  that  the  party  owning  the  claims 
should  not  be  permitted  to  testify  to  the  mat- 
ters equally  within  the  knowledge  of  the  de- 
ceaseu  person,  but  also  to  prevent  any  evasion 
of  the  Statute.  It  was  in  this  view  of  the 
Statute  that  we  held  in  Duryea  v.  Granger's 
Estate,  66  Mich.  598,  10  West.  Rep.  568,  that 
an  administratrix,  if  not  interested  in  the  estate 
as  heir  or  otherwise,  was  not  the  * 'opposite 
party "  mentioned  in  the  statute,  and  against 
whom  its  prohibition  runs, — citing  the  fact  that 
in  Howard  v.  Patrick,  38  Mich.  795,  the  ad- 
ministratrix was  held  within  the  Statute,  for 
the  reason  that  she  was  ^so  an  heir  to  the  es- 
tate of  her  intestate.  It  was  said  in  Duryea  v. 
13  L.  R.  A. 


Grangers  Estate  that  the  suit  might  well  have 
been  entitled  "  The  Estate  of  Joseph  Granger, 
Deceased,  v.  TJie  Estate  of  Edward  Granger,  De- 
ceased." And  in  this  case  now  under  considera- 
tion it  might  well  be  entitled  "  llie  Estate  of 
Philinda  HurUmt,  Deceased,  v.  The  Estate  of 
Chauneetf  Hurlbut,  Deceased"  as  the  real  con- 
troversy is  without  doubt  between  these  two 
estates.  And  while  it  is  necessary  that  these 
two  estates  should  be  represented  by  the  re- 
spective executors  as  nominal  parties,  that  per- 
sons may  be  before  the  court,  the  real  contest 
is  none  the  less  between  the  estates  of  the  de- 
ceased persons,  in  which  the  executors  have 
no  pergonal  interest,  and  are  affected  only  as 
they  represent  the  estate.  Notice  also  the  lan- 
guage of  the  Statute,  '*  the  opposite  party,  if 
examined  as  a  witness  on  his  own  behalf,'' 
clearly  indicating  that  he  is  not  to  be  per- 
mitted to  testify  "  in  his  own  behalf " — 
in  other  words,  in  his  own  interest — as 
against  one  whose  lips  are  closed  by  death. 
In  the  suit  which  we  are  considering,  the 
claim  against  the  defendant  was  established 
by  the  testimony  of  Marv  Ann  Williams,  who 
was  a  niece  and  heir  of  Philinda  Hurlbut,  and 
Margaret  Williams,  a  daughter  of  Mar^r  Ann 
Williams.  It  appeared  clearly  from  their  evi- 
dence, before  the  plaintiff  closed  his  case,  that 
Croul  took  possession  of  the  bonds  and  held 
them  as  the  executor  of  Chauncey  Hurlbut's 
estate.  Margaret  Williams  testified  that  Mrs. 
Hurlbut  called  for  her  bonds,  and  wanted 
Croul  to  bring  them  back  to  her.  That  Croul 
put  her  off  for  a  while,  and  then  said:  "Those 
bonds  were  never  calculated  for  you.  They 
belong  to  Chauncey  Hurlbut's  estate;"  and 
that  she  could  not  prove  that  they  belonged  to 
her.  It  was  not  claimed  by  any  of  plaintiff's 
witnesses  that  Croul  was  trying  to  get  any 
personal  benefit  from  these  bonds;  and  it  was 
apparent  when  the  plaintiff  rested,  that  Croul 
was  not  the  real  defendant,  but  only  nomi- 
nally so,  because  be  had  been  sued  in  his  indi- 
vidual name;  that  the  real  defendant  was  the 
estate  of  Chauncey  Hurlbut.  The  defense 
then  showed  the  proceedings  in  the  probate 
court,— the  filing  of  the  inventory  by  Croul, 
in  which  these  bonds  were  placed  as  the 
property,  of  Chauncey  Hurlbut's  estate:  and 
Jerome  Croul's  accounts  as  executor,  in  which 
he  accounted  to  said  estate  for  the  interest  up- 
on the  bonds.  It  was  also  shown  that  there 
had  been  no  distribution  of  the  assets  of  the 
estate,  and  that  Philinda  Hurlbut,  in  her  life- 
time, and  October  1,  1885,  gave  him  the  fol- 
lowing receipt  for  the  interest  upon  the  bonds, 
by  such  receipt  recognizing  that  he  held  them  as 
executor  of  her  husband's  estate:  **  Received, 
Detroit,  October  1,  1885,  from  Jerome  Croul, 
40  coupons  of  $10  each,  $400,  cut  from  four 
per  cent  U.  S.  bonds  belonging  to  the  estate  of 
Chauncey  Hurlbut,  deceased.  Philinda  Hurl- 
but." But  when  Mr.  Croul  attempted  to  state 
the  conversation  with  Mrs.  Hurlbut  by  which 
he  became  possessed  of  the  bonds,  or  any 
material  circumstance  connected  with  his  pos- 
session or  holding  the  same,  equally  within  the 
knowledge  of  Mrs.  Hurlbut,  he  was  prevented 
from  testifying,  under  the  ruling  of  the  court 
that  he  was  the  *' opposite  party"  mentioned 
in  and  intended  by  the  Statute,  and  therefore  in- 
competent to  give  evidence  of  any  fact  equally 
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within  the  koowledge  of  plaintiff's  intestate. 
The  ruling  of  the  court  was  erroneous. 

Another  important  question  arises  in  the 
case:  Was  Mary  Ann  Williams  a  compe- 
tent witness  on  behalf  of  the  plaintiff  to 
any  facts  equally  within  the  knowledge  of 
Chauncey  Hurl  but,  deceased?  She  is  an  heir 
of  Philinda  Hurlbut,  and,  as  such,  interested 
in  the  result  of  the  suit.  The  nominal  plain- 
tiff is  the  administrator  of  Mrs.  Hurlbut's 
estate,  but  Mrs.  Williams  is  one  of  the  real 
parties  to  the  liti^tion.  I  think  she  comes 
clearly  within  the  mtent  of  the  Statute.  This 
suit,  as  heretofore  shown,  is  really  a  contro- 
versy between  two  estates.  Neither  Penny, 
the  administrator  of  Mrs.  Hurlbut,  nor  Jerome 
Croul.  who  is  defending  as  the  executor  of 
Chauncey  Hurlbut,  can  l)e  said  to  be  an  *  'oppo- 
site party."  The  real  parties  are  the  opposite 
parties,  and  Mrs.  Williams  is  one  of  them. 
The  case  of  Wright  v.  WUmu,  17  Mich.  192, 
referred  to  in  the  brief  of  plaintiff's  counsel, 
does  not  touch  this  case;  and  Pendill  v.  Neu- 
herger,  64  Mich.  220.  12  West.  Rep.  47,  also 
cited  to  sustain  the  competency  of  Mrs.  Wil- 
liams as  a  witness,  is  not  applicable.  In  the 
last  case,  a  son  and  heir-at-law  of  a  deceased 
party  was  held  not  disqualified  to  testify  to  a 
conversation  between  his  deceased  father  and 
the  defendant.  The  defendant  was  living. 
Had  he  been  dead,  and  the  suit  being  defended 
by  his  executor  or  administrator,  the  case 
would  be  in  point.  As  it  is,  it  has  no  rele- 
vancy to  the  issue  here.  I  do  not  deem  it 
necessary  to  cite  adjudications  from  other 
States.  This  is  a  question  depending  upon  our 
own  Statutes,  and  I  think  has  been  settled  by 
our  own  court.  In  Howard  v.  Patrick,  88 
Mich.  795,  and  Duryea  v.  Granger's  Estate,  66 
Mich.  598,  10  West.  Rep.  568,  the  reasoning  of 
the  opinions  would  preclude  Mrs.  Williams 
from  testifying  to  facts  equally  within  the 
knowledge  of  Chauncey  Hurlbut,  upon  the 
ground  that  she  is  an  "opposite  party"  as 
against  his  estate.  In  the  first  case  the  testi- 
mony of  Mrs.  Howard  was  rejected .  She  was 
an  heir  of  the  estate,  as  well  as  administratrix. 
The  question  was  mooted  whether  Mrs.  Evans, 
a  sister  of  Mre.  Howard,  and  equally  with  her 
an  heir-aMaw  of  her  father,  was  a  competent 
witness  under  the  Statute.  It  was  passed, 
however,  without  decision,  because  it  was 
shown  that  Mrs.  Evans  had  assigned  her  inter- 
est in  the  claim,  and  had  no  interest  in  the 
result  of  the  suit.  This  was  before  the  amend- 
ment precluding  an  assignor  from  giving  evi- 
dence. In  Bacndder  v.  Brown,  47  Mich.  366, 
the  real  party,  who  was  defending  the  suit, 
brought  by  an  executor  upon  a  promissory 
note,  was  held  to  be  the  real  party  in  interest, 
and  therefore  the  ** opposite  party"  of  the 
Statute,  within  its  meaning  and  intent,  although 
he  did  not  appear  upon  the  record  as  a  party 
to  the  suit. 

In  keeping  with  this  principle,  that  the  court 
should  look  at  the  real  and  not  the  nominal 
parties  in  a  cause,  is  the  case  of  Wood  v.  Lena- 
wee Circuit  Judge,  84  Mich.  521,  where  the 
questiion  to  be  considered  was  an  amendment 
changing  the  names  of  parties  to  a  suit.  It 
was  there  held  that  the  heirs  were  the  real 
parties  to  be  benefited  by  the  litigation,  and 
that  therefore  the  substitution  of  the  names  of 
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such  heirs  for  the  name  of  the  administrator 
was  admissible.  It  was  also  held  in  Youngs  v, 
Cunningham^  57  Mich.  153,  Mr.  Justice  Champ- 
lin  writing  the  opinion,  which  was  concurred 
in  by  all  the  members  of  the  court,  that  B.  F. 
Cunningham,  although  not  a  party  to  the  rec- 
ord, was  not  a  competent  witness  to  testify  to 
facts  equally  within  the  knowledge  of  George 
Cunningham,  deceased,  whose  wife  and  chil- 
dren were  defending  in  ejectment,  because 
B.  F.  Cunningham  had  executed  to  the  plain- 
tiff, Youngs,  a  warranty  deed  of  the  land  in 
question.  The  court  said:  **He  was  under 
covenant  to  sustain  the  title,  and  the  suit  was 
in  effect  his  suit  to  try  the  title  to  the  land. 
If  not  within  the  express  letter,  he  comes 
within  the  meaning  of  the  Statute,  and  is  pre- 
cluded thereby  from  testifying  to  facts  equally 
within  the  knowledge  of  the  deceased."  In 
Mundy  v.  Foster,  81  Mich.  821,  in  a  suit  in 
chancery  bv  a  husband  to  have  a  trust  deed  of 
his  deceased  wife  declared  void,  and  in  which 
the  trustees  named  in  such  deed  were  the  party 
defendants,  in  speaking  of  the  husband's  evi- 
dence the  court  said:  "When  he  assumed  to 
testify  to  the  verbal  agreement  [with  his  wife], 
his  possession,  if  not  literally  within  the  terms 
of  the  Statute  against  admitting  a  surviving 
party  to  a  transaction  to  testify  in  certain  cases 
(Comp.  Laws  1871,  §  5968),  was  clearly  within 
its  policy;  and  in  my  judgment  he  was  not  a 
proper  witness  to  prove  the  making  of  the  con- 
tract. "  It  will  be  noticed  that  the  Statute  since 
then  has  been  broadened  and  made  more  far- 
reaching  by  amendments,  all  of  which  amend- 
ments luive  been  on  the  road  to  reach  the  real 
parties  in  interest,  and  to  preclude  them  from 
testifying  to  facts  equally  within  the  knowl- 
edge of  the  dead  person,  whose  estate  is  sought 
to  be  depleted  by  such  testimony  in  the  inter- 
est of  the  party  offering  it.  The  court  erred  in 
permitting  Mary  Ann  Williams,  an  heir-at-law 
of  Mrs.  Hurlbut,  to  give  evidence  of  conversa- 
tions between  Chauncey  Hurlbut  and  his  wife, 
and  between  said  Hurlbut  and  the  witness. 

It  is  argued  that  the  plaintiff  had  a  ri^ht  to 
plant  this  suit  against  Jerome  Croul  individu- 
ally; that  the  action  is  one  of  bailment,  and 
that  it  is  doubtful  if  Croul  could  dispute  the 
title  of  his  bailor;  but  in  any  event  the  estate 
of  Chauncey  Hurlbut  could  not  be  bound  bv 
the  result  of  this  suit.  The  right  to  plant  this 
suit  against  Jerome  Croul  individually  may  be 
conceded,  but  the  right  to  maintain  it  depends 
upon  the  facts  and  circumstances  proven  in 
the  case.  In  our  opinion,  it  must  be  conceded 
that  Jerome  Croul  had  the  right  to  show  that 
he  received  these  bonds  of  Philinda  Hurlbut, 
of  her  own  free  will  and  consent,  and  on  the 
understanding  that  he  received  them  by  virtue 
of  his  being  appointed  one  of  the  executors 
under  the  wilt  of  Chauncey  Hurlbut,  and  as 
the  property  of  said  estate;  and  that  he  baa  the 
right  to  come  in  and  defend  as  such  executor, 
and  to  maintain  and  prove  by  competent  testi- 
mony that  the  bonds  never  belonged  to  Phi- 
linda Hurlbut  or  her  estate,  but  have  ever 
been,  and  now  are,  the  property  of  Chauncey 
Hurlbut  and  belong  to  his  estate,— and  the 
estate  will  be  bound  in  such  case  by  the  result 
of  the  litigation.  In  Hillman  v.  Sehtcenk,  68 
Mich.  297,  12  West.  Rep.  661,  and  HiUman  v. 
Schwenk,  68  Mich.   801,  a  similar  case,  the 
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executor  of  an  estate  was  pennitted  to  indem- 
nify the  defendant  and  assume  the  defense  of 
a  suit  brought  upon  a  promissory  note;  and  it 
was  held  by  so  doing  the  estate  would  be 
bound  by  the  result;  and,  farther,  that  in  such 
case  the  plaintiff  would  be  precluded  from 
testifying  to  facts  equally  within  the  knowl- 
edge of  the  deceased,  altbouffh  the  maker  of 
tbe  note  was  the  person  sued  and  the  defend- 
ant of  record.  The  issue  in  those  cases  was 
similar  to  the  issue  in  this.  The  plaintiff 
claimed  to  have  obtained  the  note  from  the 
testator  by  purchase  before  his  death.  The 
executor  defended  upon  the  ground  that  there 
was  no  such  purchase.  Here  the  claim  to  the 
bonds  is  that  they  were  a  gift.  The  executor's 
defense  is  that  there  was  no  gift.  In  the  Bill- 
man  Y,  SeAteenk  Cases  the  defendants  had  no 
Interest  in  tbe  result  except  to  pay  the  note  to 
whom  it  might  t>e  found  to  belong;  and  in 
this  case  Jerome  Croul  individually  has  and 
daims  no  interest  in  these  bonds.  His  only 
concern  is  to  account  to  the  owner  of  them. 
The  defense  that  he  is  making  is  the  defense 
of  Jerome  Croul  as  executor,  which  it  would 
have  been  his  duty  to  have  made  had  the  bonds 
been  in  the  hands  of  a  third  person  and  such 
third  person  had  been  made  a  defendant  in 
this  suit  instead  of  Croul.  He  could  have 
stepped  in,  had  the  third  person  been  sued, 
and  defended  as  the  executor  of  Cbauncey 
Hurlbat,  under  the  authority  of  Hillman  v. 
JSchweak,  and  under  every  principle  of  law  and 
justice;  and  we  know  of  no  reason  why  he 
cannot  equally  and  as  well  defend  as  executor 
hi  case  the  suit  is  planted  against  him  indi- 
vidually, instead  of  being  brought  against 
another,  when  the  issue  is  tbe  same,  to  wit: 
Bo  the  bonds  belong  to  the  estate  of  Philinda 
Hurlbat,  or  to  the  estate  of  Cbauncey  Hurl- 
but? 

T7ie  judgment  of  (he  court  below  must  be  re- 
xersedy  and  a  new  trial  granted,  with  costs  of 
this  court  to  defendant. 

Long  and  Grant,  JJ,,  concur  with 
Morse*  J. 

Chiuni^lui,  Ch,  <A,  dissenting: 
The  plaintiff  is  the  administrator  of  the  estate 
of  Philinda  Hurlbut,   deceased,  and  as  such 
brought  rhis  suit  in  assumpsit  against  the  de- 
fendant to  recover  the  value  of  forty  United 
States  government  bonds,  which  plaintiff  claims 
tbe  deceased  in  her  lifetime  placed  in  defendant's 
baods  for  safe  keeping,  to  t>e  redelivered  to  her 
on  demand;  and  that  she  demanded  them  and  he 
refused  to  deliver  them  to  her,  but  claimed  that 
they  were  the  property  of  the  estate  of  Cbauncey 
Hurlbut,  deceased,  of  which  he  was  executor. 
Channcey  Hurlbut,  at  and  prior  to  July  4, 
1^5,  was  tbe  owner  of  the  bonds  in  question. 
Be  bad  in  1879  made  a  will,  which  was,  after 
iktt  dece8.«e.  admitted  to  probate,  in  which  he 
nve  his  wife  his  horses,  carriages,  household 
itinitlure,  and  $10,000  absolutely,  and  the  in- 
come of  the   estate  for  her  life.    After  her 
deafh  a  few  small  bequests  were  to  be  paid, 
and  tbe  leddue  of  the  estate  went  to  trustees 
for  tbe  nerpetaal  benefit  of  the  Detroit  Water- 
works.   A««y  V.    OrotU,  76  Mich.  471,  5  L. 

Channcey  Hurlbut  died  September  9, 1885, 
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and  his  will  was  admitted  to  probate  October 
18,  1885.  He  left  Philinda  Hurlbut,  his  wife, 
surviving  him,  and  no  child.  Jerome  Croul 
and  Philinda  Hurlbut  were  appointed  execu- 
tors, and  they  qualified;  but  Pbiliuda  Hurlbut 
never  took  any  part  in  the  execution  of  the 
trusts  of  the  will,  or  in  the  administration  of 
the  estate.  She  died  October  4, 1886,  intestate, 
and  tbe  plaintiff  in  this  suit  was  appointed 
administrator  of  her  estate.  Mrs.  Hurlbut  had 
no  children.  Her  father  and  mother  died  be- 
fore she  did.  Mary  Ann  Williams  is  her  sister, 
and  Margaret  Williams  is  a  daughter  of  Mary 
Ann.  It  is  claimed  on  the  part  of  the  plaintin 
that  Cbauncey  Hurlbut,  on  the  4th  day  of 
July,  1885,  gave  to  his  wife,  Philinda,  forty 
United  States  government  bonds  of  the  de- 
nomination of  |1,000  each,  and  accompanied 
tbe  gift  by  immediate  personal  delivery,  in  the 
presence  of  Mary  A.  Williams  and  Margaret 
Williams;  and  upon  the  trial  of  this  cause  the 
plaintiff  introduced  testimony  to  establish  such 
gift  inter  viws.  One  of  the  witnesses  produced 
to  establish  the  facts  upon  which  the  plaintiff 
relies  for  a  recovery  is  Mrs.  Mary  Ann  Wil- 
liams; and  her  competency  to  testify  in  the 
cause  under  the  Statute  presently  mentioned  is 
challenged  by  defendant.  The  plaintiff  also 
claims  Ihat  after  Mr.  Hurlbat's  death  the  de- 
fendant, Croul,  was  at  the  house  of  the  widow, 
and  was  informed  by  her  of  the  gift  to  her  of 
the  aforesaid  bonds,  and  that  defendant.  Croul, 
represented  that  it  was  very  dangerous  to  keep 
such  bonds  in  tbe  house, — that  there  was 
danger  of  their  being  murdered, — and  offered 
to  take  care  of  the  bonds  by  placing  them  in 
a  safe,  and  promised,  if  Mrs.  Hurlbut  would 
do  so.  that  she  might  cut  off  the  coupons,  and 
that  he  would  deliver  them  to  her  whenever  she 
demanded  them;  and  thereupon  she  delivered 
them  to  him  for  safe-keeping.  The  exact  date 
at  which  this  occurred  is  not  given  by  the  plain- 
tiff's witnesses.  Margaret  Williams  testified 
that  it  was  after  the  probate  of  tbe  will. 
Mrs.  Williams  also  thinks  it  was  after  the 
will  was  proved,  but  is  not  certain  that  it  was 
not  before.  Mr.  Jerome  Croul  testified  that 
he  received  the  bonds  in  suit  on  the  14th  day 
of  September,  1885,  as  the  property  of  Cbaun- 
cey Hurlbut,  and  that  he  had  always  held  them 
as  the  propertv  of  Cbauncey  Hurlbut;  that 
they  were  received  by  him  from  Mrs.  Hurlbut, 
in  the  presence  of  John  Lund.  The  witness 
Alexander  McArthur  testified  in  behalf  of  the 
plaintiff  that  he  had  a  conversation  with  the 
defendant  about  four  months  after  the  funeral 
of  Cbauncey  Hurlbut,  in  which  Croul  said 
that  "he  had  got  forty  thousand  dollars  in 
bonds  of  tbe  old  lady;  and  I  asked  him  how  be 
done  that,  and  he  said,  'I  got  them  for  safe- 
keeping,' and  that  *sbe  never  would  smell  of 
them  again.'"  Mr.  Croul  was  sworn  in  his 
own  behalf,  and  testified  that  Mr.  Lund  was 
present  when  he  received  the  bonds  from  Mrs. 
Hurlbut;  but  Lund  was  not  called  to  dispute 
or  contradict  the  testimony  ^ven  by  plaintiff's 
witnesses  as  to  what  transpired  on  that  occa- 
sion. The  fact  that  October  1,  1885,  Mrs. 
Hurlbut  signed  a  receipt  for  $400  for  the  cou- 
pons in  which  Croul  had  inserted  the  state- 
ment, *  'Cut  from  four  per  cent  C.  S.  bonds 
belonging  to  the  estate  of  Cbauncey  Hurlbut. 
deceased,"  was  not  conclusive  that  those  bonds 
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belonged  to  the  estate  oU  Chauncey  Hurl  but. 
If  the  bonds  were  Mrs.  Hurlbut's  individual 
property,  she  was  entitled  to  the  interest;  and 
likewise  was  she  entitled  if  they  belonged  to 
the  estate,  as  the  will  gave  her  the  whole  in- 
come during  her  lifetime.  The  defendant  was 
permitted  to  introduce  any  evidence  which  he 
bad  to  show  that  tbe  bonds  belonged  to  the 

'  estate  of  Chaunce}^  Hurlbut  at  the  time  of  his 
death,  and  this  receipt  was  competent  testimony 
to  be  considered  as  tending  to  show  that  the 
bonds  belonged  in  fact  to  the  Hurlbut  estate. 
Defendant,  Oroul,  offered  to  testify  fully  to  the 
interview  with  Mrs.  Hurlbut  when  he  received 
the  bonds  from  her,  but  it  was  excluded  under 
the  Statute.  It  is  error  to  suppose  that,  if 
Penny,  as  the  administrator  of  the  estate  of 
Mrs.  Hurlbut,  had  brought  this  action  against 
Croul  as  executor  of  the  last  will  of  Chauncey 
Hurlbut,  deceased,  he  would  have  been  a  com- 
petent witness  to  testify  to  facts  which,  if  true, 
were  equally  within  the  knowledge  of  the  de- 
ceased, Mrs.  Hurlbut.  The  Statute  is  not 
based  upon  the  interest  or  disinterestedness  of 
a  party  who  seeks  to  testify  as  a  witness,  but 
upon  ibe  injustice  and  impropriety  of  permit 
ting  a  party  to  an  action  with  a  representative 
of  a  deceased  party  testifying  at  all  to  matters 
within  tbe  knowledge  of  the  deceased,  whose 
executor  or  administrator  has  brought  or  is  de- 
fending the  suit.  The  mere  fact  that  he  is 
sued  as  executor  would  not  permit  him  in  a 
court  of  law  to  open  his  mouth  to  testify  to 
facts  which  the  other  party  could  not  testify 
to,  because  his  mouth  is  sealed  by  death.  Tbe 
law  never  intended  such  an  absurdity.  If  it 
had  intended  to  make  an  exception  in  favor  of 
the  opposite  party,  who  should  chance  to  be 
appointed  executor  or  administrator,  it  would 
have  so  declared.  There  is  no  more  reason 
for  repealing  the  plain  provisions  of  the  Stat- 
ute by  judicial  flat  in  favor  of  executors  and 
administrators  than  there  is  in  favor  of  any 
other  disinterested  parties;  and  the  law  makes 
no  exception  in  favor  of  disinterested  parties. 
While  the  Statute  has  been  construed  as  em- 
bracing within  its  spirit  the  real  as  well  as 
nominal  parties  to  a  suit,  no  well-considered 
case  has  made  an  exception  of  tbe  parties  to 
the  record.  This  will  be  apparent  from  a  re- 
view of  our  decisions  upon  that  section  of  the 
Statute. 

In  tbe  case  of  Doioney  v.  Andrus,  48  Mich. 
65,  all  the  cases  to  that  time  were  reviewed. 
In  Eecard  v.  Brush,  ,48  Mich.  8,  a  suit  against 

^executors  and  trustees,  held,  that  complainant 
could  not  testify  to  matters  equally  within  the 
knowledge  of  the  deceased.  In  Rayhurn  v. 
Mason  Luniber  Co.,  57  Mich.  273,  held, that  the 
opposite  party  cannot  be  permitted  to  testify 
to  matters  equally  within  the  knowledge  of  a 
deceased  officer  of  the  company  sued,  nor  of  a 
deceased  partner  in  a  suit  against  a  partnership. 
In  Fost&r  v.  UiU,  65  Mich.  540,  the  bill  was 
filed  by  the  widow  and  some  of  the  heirs  of  a 
deceased  person  against  another  heir  to  set 
aside  a  deed  executed  by  the  deceased  in  his 
lifetime  on  the  ground 'that  it  had  been  ob- 
tained by  fraud  and  forgery.  Held,  that  the 
parties  were  excluded  from  testifying  as  to 
matters  equally  within  the  knowledge  of  the 
deceased.  In  SchraUv.  SchraU,  85  Mich.  485, 
it  was  held  that  the  Statute  applies  where  the 
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knowledge  which  the  deceased  had  was  proved 
through  letters  passing  between  the  parties;  and 
it  was  held,  further,  that  counsel  had  aright  to 
cross-examine,  to  ascertain  fully  with  reference 
to  such  matters  testified  to,  which  were  equal- 
ly within  the  knowledge  of  the  deceased  party, 
and  might  then  move  to  strike  out  the  whole 
of  such  testimony  because  incompetent  under 
the  Statute.  The  testimony  elicited  on  cross- 
examination  is  the  testimony  given  in  behalf 
of  the  party  calling  the  witness.  In  Brown  v. 
Bell,  58  Mich.  68,  it  was  held  that  this  JSUtute 
did  not  apply  to  proceedings  to  probate  a  will 
on  the  ground  that  until  the  will  was  probated 
there  was  no  representative  of  the  deceased, 
and  no  one  who  could  be  called  an  opposite 
party  to  such  representative.  The  same  was 
held  in  Scliofield  v.  Walker,  68  Mich.  96.  In 
MeClintoek*s  App.,  58  Mich.  155,  it  was  held 
that  proceedings  upon  distribution  of  the  es- 
tates of  deceased  persons  did  not  come  within 
the  section  of  the  Statute,  and  that  all  the  heirs 
might  be  compelled  to  testify;  that  it  was  in 
effect  a  suit  between  the  distributees,  who  each 
represented  his  own  interest.  In  McMillan  v. 
Bissell,  68  Mich.  66.  6  West.  Rep.  706.  the  biU 
was  filed  bv  the  executors  of  the  last  will  of 
Hugh  Mo£fat,  deceased,  against  the  daughter 
and  son  in-law  of  the  deceased.  The  daughter 
was  the  re6iduar3r  legatee  of  one  share  be  bad 
left,  and  the  sonin-law  was  also  a  legatee,  so 
far  as  tbe  share  should  be  applied  to  an  in- 
debtedness due  from  him  to  the  estate.  Held, 
that  they  could  not  testify  to  any  fact  equally 
within  the  knowledge  of  the  deceased  while 
living.  In  Staekabk  v.  StO'Ckable's  Estate,  65 
Mich.  515,  8  West.  Rep.  812.  it  was  held  that 
a  married  woman,  who  had  a  husband  living, 
who  had  boarded  the  deceased,  was  not  entitled 
to  the  money  due  for  board,  and  could  not  pre- 
sent it  as  a  claim  against  the  estate  without  an 
assignment  from  her  husband;  and  that  she 
was  an  assignee  within  this  Statute,  which  pre- 
cludes assignees  from  testifying  to  facts  with- 
in tbe  knowledge  of  tbe  deceased  party.  In 
Buffum  V.  Porter,  70  Mich.  623,  14  West  Rep. 
896,  the  bill  was  brought  against  a  purchaser 
from  the  heirs  of  a  deceased  person.  Held, 
that  he  was  not  a  competent  witness.  In  BiU' 
man  v.  Schwenk,  68  Mich.  298,  12  West.  Rep. 
661,  held,  that  the  testator's  personal  property 
vests  in  tbe  executor  for  the  purpose  of  admin- 
istering tbe  estate;  and,  where  suit  was  brought  , 
upon  a  note  which  the  defendant  claimed  be- 
longed to  the  deceased  party  at  bis  death,  and 
the  executor  indemnified  the  defendant,  and 
took  upon  himself  the  defense  of  the  suit,  the 
plaintiff  was  disqualified  from  testifying;  and 
held,  also,  that  legatees  and  devisees  did  not 
represent  the  estate  in  the  prosecution  or  de> 
fense  of  suits.  In  Taylor  v.  Bunker ^  68  Mich. 
258,  12  West.  Rep.  565.  plaintiff  brought 
suit  against  an  administrator.  Held,  that  tbe 
testimony  was  not  rendered  admissible  by  the 
fact  that  other  parties  were  present  and  had 
knowledge  of  the  matters  testified  to  equally 
with  the  deceased.  In  Hood  v.  Olin,  68  Mich. 
165,  12  West.  Rep.  508,  the  plaintiff  claimed 
title  to  certain  property  as  mortgagee  under  a 
mortgage  by  one  Nead,  and  brought  a  replevin 
against  the  firm  of  Ware  &  Olin.  During  the 
pendency  of  the  suit  Ware  died.  Held,  that 
the  statute  did  not  prevent  Nead  from  testify- 
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ing  to  matters  eoually  within  the  knowledge 
of  Ware  or  the  nrm.  Bassett  v.  Shepardson, 
52  Mich.  5.  announces  the  general  doctrine. 
In  Sinffer  Mfg,  Co.  v.  Benjamin,  55  Mich.  880, 
the  action  was  replevin,  brought  against  the 
defendant  individually.  Held,  that  defendant 
in  replevin,  under  a  plea  of  the  general  issue, 
could  show  that  plaintiff  had  no  right  to  pos- 
session when  suit  was  commenced,  and  for  this 
purpose  could  show  that  he  was  special  ad- 
ministrator of  a  deceased  person,  who  was  the 
owner  of  goods  at  the  time  of  his  death;  and, 
having  shown  that  he  defended  in  a  representa- 
tive capacity,  a  witness,  who  had  been  agent 
of  the  plaintiff  corporation,  was  excluded  from 
testifying  to  matters  which,  if  true,  were 
equally  within  the  knowledge  of  the  deceased, 
and  which  knowledge  the  witness  acquired 
while  he  was  agent.  In  HiUman  v.  Schwenk, 
68  Mich.  297,  12  West.  Rep.  661,  held  that,  in 
a  suit  brought  to  recover  upon  a  note  made 
payable  to  a  person  since  deceased,  indorsed 
by  said  deceased  in  his  lifetime,  and  which 
note  it  was  claimed  belonged  to  the  deceased 
at  the  time  of  his  death,  and  bad  been  improp- 
erly obtained  by  the  plaintiff,  and  where 
a  legatee  was  assuming  the  defense,  this  fact 
did  not  prohibit  the  plaintiff  from  testifying  as 
to  matters  equally  within  the  knowledge  of  the 
deceased,  la  McuutcheonY.  Loud,  71  Mich.438, 
plaintiff  made  a  contract  with  one  Gay,  who 
was  trustee  for  a  firm  of  which  he  was  a  mem- 
ber. Gay  died.  Held,  that  plaintiff  could  not 
testify  to  the  contract  made  with  Gray,  as  the 
suit  was  brought  against  and  defended  by  the 
surviving  partners.  iMutenshlager  v.  Lauten- 
Mager,  80  Mich.  290,  291,  was  a  proceeding 
to  probate  what  was  claimed  to  be  a  will,  and 
it  was  held  that  the  statute  did  not  apply  to 
such  proceedings.  In  WiUon  v.  Wilson's  Es- 
tate, 80  Mich.  472,  Eliza  Wilson  presented  a 
claim  before  the  commissioners  on  claims  in 
the  estate  of  Helen  Wilson,  deceased.  Held, 
that  a  daughter  of  the  claimant  was  a  compe- 
tent witness  to  testify  to  matters  equally  with- 
in the  knowledge  of  the  deceased.  In  Lake  v. 
Nolan,  81  Mich.  115,  it  was  held,  in  a  contro- 
versy between  an  alleged  grantee  and  a  widow 
claiming  her  dower  right,  that  the  Statute  did 
not  apply.  In  Barker  v.  Hebbard,  81  Mich. 
267,  after  the  trial  defendant  died,  and  upon 
the  second  trial  the  plaintiff  offered  to  intro- 
duce a  stenographer's  minutes  of  what  plaintiff 
swore  to  on  the  first  trial.  Held,  excluded  bv 
the  Statute.  Jackson  v.  CoU,  81  Mich.  44(5. 
This  was  not  a  suit  wherein  the  representative 
of  the  decedent  is  a  party  to  the  record.  Plain- 
tiff sued  defendant  upon  a  claim  against  him, 
assigned  to  her  by  her  husband  in  his  lifetime. 
Held,  that  she  was  a  competent  witness  to  tes- 
tify to  the  assignment.  LytUe  v.  Chicago  dt 
W.  M,  B.  Co,,  §4  Mich.  298,  held  that  testimo- 
ny of  a  party  is  admissible  as  to  matters  equal- 
ly within  the  knowledge  of  an  agent  of  a  cor- 
XX>ration,  since  deceased,  if  such  matters  testi- 
fied about  were  also  within  the  knowledge  of 
any  surviving  o£9cer  or  agent  of  the  corpora- 
tion. 

There  certainly  is  nothing  in  these  authori- 
ties to  support  the  contention  that  Croul  is  a 
competent  witness  to  testify  to  matters  which 
were  equally  within  the  knowledge  of  Pbilinda 
Hurlbut,  because  he  claims  these  bonds  as  an 
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executor  of  the  estate  of  Chauncey  Hurlbut^ 
deceased. 

If  this  reasoning  is  to  prevail,  which  is 
claimed  by  the  defendant's  counsel,  we  have  a 
case  prosecuted  and  defended  by  the  repre- 
sentatives of  deceased  persons,  where  the  Stat- 
ute says  the  opposite  party  shall  not  be  per- 
mitted to  testify,  and  yet  where  they  both  can 
testify.  The  estate  is  not  supposed  to  be  in 
possession  of  facts  about  which  it  can  speak, 
even  if  permitted  to  by  the  Statute.  I  always 
supposed  that  the  estate  of  a  deceased  person  is 
the  property  left  by  the  person  upon  his  death, 
and  that  the  legal  title  to  personal  property 
vested  in  tbc  executor  or  administrator,  and 
that  the  person  having  the  legal  title  to  tlie 
property  is  the  real  party  in  interest.  It  is 
said  that  executors  are  merely  agenta  of  the 
estate,  and  not  parties  to  the  suit.  If  mere 
agents,  and  not  parties,  then  death  would  have 
no  effect  to  abate  the  suit;  the  parly  would  be  still 
before  the  court.  But.  as  I  read  the  Statute,  an 
a^ent.  though  sued,  is  not  exempt  from  the  pro- 
hibition of  the  Statute.  An  agent  may  possess 
knowledge  of  facts  which  were  equally  within 
the  knowled^  of  the  deceased,  and,  if  sued  by 
a  representative  of  the  deceased  as  a  party,  he 
could  hardly  be  permitted  to  testify  to  such 
matters  by  showing  that  he  was  an  agent. 
Indeed,  the  deceased  may  have  been  his  prin- 
cipal, and  the  suit  may  have  arisen  out  of  tbat 
relation.  The  case  of  Duryea  v.  Granger*s  Es- 
tate, 66  Mich.  599,  10  West.  Rep.  568,  is  relied 
on  to  support  the  contention  that  Croul  is  a 
competent  witness.  The  case  was  not  reversed 
upon  that  ground.  Two  of  the  judges  merely 
concurred  in  reversing,  without  assenting  to  the 
reasons  given  for  the  reversal.  That  was  a  case 
of  a  claim  presented  against  the  estate  of  a  de- 
ceased party.  This  is  not.  Counsel  for  the 
defendant  says  in  his  brief  that  this  "  case  may 
well  be  entitled  '  The  Estate  of  PJnlinda' Hurt- 
but,  Deceased,  v.  Estate  of  Chauncey  Hurlbut, 
Deceased.* "  There  is  no  principle  of  pleading 
or  practice  which  will  authorize  a  cause  to  be 
so  entitled,  even  if  it  had  been  against  Jerome 
Croul,  executor  of  the  estate  of  Chauncey 
Hurlbut,  deceased.  Cases  should  be  entitled 
with  the  names  of  the  parties  to  the  suit.  In 
a  suit  brought  by  an  executor  or  administrator, 
the  administrator  or  executor  is  the  party,  and 
not  the  estate.  The  parties  to  the  suit  deter- 
mine how  the  papers  in  the  suit  should  be  en- 
titled, but  the  entitling  never  determines  who 
are  the  parties.  It  would  be  a  novel  way  to 
determine  who  is  "the  opposite  party  "  under 
the  Statute  by  entitling  papers  in  the  suit  in  any 
particular  name.  Would  a  declaration  which 
commenced  with  "The  Estate  of  Philinda 
Hurlbut,  plaintiff  in  this  suit,  files  this  declara- 
tion against  the  estate  of  Chauncey  Hurlbut  in 
a  plea  of,"  etc.,  bring  any  parties  before  the 
courl  ?  Is  there  any  rule  of  pleading  heretofore 
discovered  that  would  sanction  such  pleading? 
Yet,  in  order  to  evade  the  Statute,  and  build  up 
a  fictitious  construction,  the  estate  must  be  in- 
vested with  an  entity,  and  called  a  party  to  the 
suit,  to  let  in  the  representatives  of  the  deceased 
to  testify,  when  the  Statute  plainly  forbids  it. 
Where  the  suit  is  between  representatives  of 
deceased  parties  the  Statute  prohibite  both  of 
those  representatives  from  testifying;  yet. 
under  this  construction,  by  a  strange  metamor- 
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phosls,  both  can  testify  simply  by  calling  the 
suit  one  bet^veen  two  estates.  Croul,  as  exec- 
utor, is  not  a  mere  nominal  or  disinterested 
party.  If  the  property  belongs  to  him  as  exec- 
utor, he  is  really  the  party  possessed  of  the  legal 
title.  Does  the  Statute  permit  him,  even  if  he 
is  so  invested  with  the  legal  title,  and  is  seeking 
to  defend  it,  to  testify  to  facts  which  were  in 
the  knowledge  of  the  deceased  party,  who,  in 
her  lifetime,  claimed  to  own  the  property,  and 
whose  administrator  is  seeking  to  recover  it  for 
her,  and  whose  title  Croul  is  disputing? 

Before  proceeding  to  the  determination  of  the 
competency  of  the  witnesses,  it  is  necessary  to 
consider  the  character  in  which  the  parties  to 
this  suit  stand  before  the  court.  It  is  claimed 
that  the  question  of  the  competency  of  the  wit- 
nesses should  be  considered  as  if  the  suit  was 
instituted  against  Jerome  Croul  in  his  represen- 
tative capacity  as  executor  of  the  last  will  of 
Chauncey  Hurl  but.  But  I  do  not  accede  to 
this  proposition.  According  to  his  own  testi- 
mony, he  must  have  received  these  bonds  in  his 
individual  capacity,  before  he  was  appointed 
executor,  and  before  the  will  was  admitted  to 
probate.  If  the  bonds  were  the  property  of 
PhiUnda  Hurl  but,  it  can  make  no  difference 
how  he  regarded  them.  It  is  possible  that  she 
might,  after  he  had  collected  the  avails  from 
the  United  States,  and  turned  them  in  to  the 
estate,  maintain  an  action  for  money  had  and 
received  against  him  as  executor,  so  as  to  be 
reimbursed  out  of  the  assets  of  the  estate.  De 
Valengin  v.  JMiffi/,  89  U.  S.  14  Pet.  288,  10  L. 
ed.  457;  Baring  v.  Putnam,  1  Holmes,  261; 
Conger  v.  Aiwood,  28  Ohio  St.  134.  The  gen- 
eral rule  is  that,  where  the  execu  tor  does  some 
act  or  makes  some  promise  after  the  decease  of 
the  testator,  he  is  chargeable  in  his  individual 
capacity,  and  not  as  executor.  The  exception 
is  limited  to  cases  where  the  transaction  which 
constituted  the  cause  of  action  arose  in  the  life- 
time of  the  deceased.  Such  is  not  this  case. 
The  transaction  which  constitutes  the  cause  of 
action  here  arose  after  the  decease  of  Chauncey 
Hurlbut,  and  is  based  upon  a  contract  of  bail- 
ment between  Jerome  Croul  and  PhiUnda 
Hurlbut.  As  a  general  rule,  a  bailee  cannot 
dispute  the  title  of  the  bailor,  but  it  is  a  defense 
to  an  action  brought  against  him  by  the  bailor 
for  non-delivery  of  subject  bailed  that  it  was 
taken  by  or  delivered  to  a  person  having  par- 
amount title  and  right  of  possession.  In  such 
case  the  burden  of  proof  is  upon  the  bailee.  In 
this  case  Jerome  Croul,  the  individual,  and 
Jerome  Croul.  as  executor  of  the  last  will  of 
Chauncey  Hurlbut,  deceased,  are  two  distinct 
persons  m  the  law.  One  represents  Jerome 
Croul,  the  individual,  and  the  other  represents 
the  estate  of  Chauncey  Hurlbut,  deceased.  It 
was  Just  as  competent  for  him  to  show  in  de- 
fense for  not  delivering  these  bonds  that  they 
belonged  to  him  as  executor,  as  it  would  have 
been  to  show,  if  such  had  been  the  fact,  that 
they  belonged  to  the  Preston  National  Bank. 
Although  that  defense  was  open  to  him,  and 
he  was  not  shut  out  from  it  in  this  case,  yet  he, 
as  executor,  was  no  more  a  party  to  the  suit 
than  would  the  Preston  National  Bank  have 
been  had  he  sought  to  show  that  he  had  deliv- 
ered the  bonds  to  it  on  demand,  and  that  it  had 
the  paramount  title  and  right  to  the  possession 
thereof.  The  important  issue  in  the  suit  was, 
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In  whom  was  the  p>aramount  title?  and  this 
should  be  borne  in  mind  in  testing  the  compe- 
tency of  the  witnesses  to  testify  m  this  cause. 
The  plaintiff,  as  administrator  of  the  estate  of 
PhiUnda  Hurlbut,  claimed  the  paramount  title, 
which  was  deUvered  through  an  executed  gift 
of  the  bond  by  Chauncey  Hurlbut  to  PhiUnda 
Hurlbut.  The  defendant  claims  that  the  par- 
amount title  was  in  the  executor  of  the  last  will 
of  Chauncey  Hurlbut.  Individually  he  made 
no  claim  to  the  bond,  but  denied  his  liability 
as  bailee.  Neither  in  this  suit  did  the  estate  of 
Chauncey  Hurlbut  claim  the  bonds.  Jerome 
Croul  individually  made  the  claim  that  he  had 
deUvered  the  bonds  to  the  executor  of  Chaunccn^ 
Hurlbut's  estate.  The  Statute  referred  to  reads 
as  follows:  ''  That  when  a  suit  or  proceeding 
is  prosecuted  or  defended  by  the  heirs,  assigns, 
devisees,  legatees,  or  personal  representatives 
of  a  deceased  person,  the  opposite  party,  if  ex- 
amined as  a  witness  on  his  own  behalf,  shall  not 
be  admitted  to  testify  at  aU  to  matters  which, 
if  true,  must  have  been  equally  within  the 
knowledge  of  such  deceased  person."  2  How. 
Stat.  §  7545.  This  suit  is  prosecuted  by  plain- 
tiff as  the  representative  of  PhiUnda  Hurlbut, 
deceased,  against  Jerome  Croul  in  his  individ- 
ual capacity;  and,  as  be  is  the  opposite  party, 
he  is  excluded  by  the  plain  terms  ot  the  Statute. 
A  judgment  in  this  case  will  not  bind  the  assets 
of  the  estate  of  Chauncey  Hurlbut  in  the  bands 
of  the  executor,  and  cannot  be  collected  by  the 
plaintiff  out  of  such  assets.  He  was  therefore 
not  a  competent  witness  to  testify  to  matters 
equally  within  the  knowledge  of  Philinda 
Hurlbut.  Yerkes  v.  Blodgett,  48  Mich.  211; 
Downey  v.  Andrus,  43  Mich.  t>5;  Bcusett  v. 
Sh^Mrdson.  52  Mich.  8. 

Bachelder  v.  Brown,  47  Mich.  866,  is  cited  as 
supporting  the  contention  of  the  defendant 
That  case  holds  that  where  an  executor  brings 
suit  upon  negotiable  paper,  and  a  third  person 
claims  the  paper,  and  takes  upon  himself  the 
defense  of  the  suit  upon  that  ground,  such  third 
person  is  deemed  an  opposite  party  to  the  exec- 
utor, and  cannot  testify  to  facts  which,  if  true, 
must  have  been  within  the  knowledge  of  the 
deceased.  We  adhere  to  the  principle  there 
asserted.  It  shows  that,  if  it  were  true  that  the 
third  party  here,  viz.,  Jerome  CrouJ,  as  exec- 
utor, and  representing  the  estate  of  Chauncey 
Hurlbut,  claims  the  bonds,  and  has  taken  upon 
himself,  as  such  executor,  the  defense  of  the 
suit,  he  is  not  a  competent  witness  to  testify  to 
any  facts  which,  if  true,  were  equally  within 
the  knowledge  of  Mrs.  Hurlbut.  The  mistake 
which  it  seems  to  me  the  counsel  for  the  de- 
fendant make  is  the  assumption  that  Jerome 
Croul  is  not  the  real  party  defendant,  when  in 
point  of  fact  and  law  he  is.  As  before  stated, 
if  he  could  have  been  made  liable  as  executor 
(which  is  at  least  doubtful),  the  plaintiff  having 
elected  to  proceed  against  him  individually,  he 
is  bound  by  the  election,  and  defendant  must 
respond  in  damages,  unless  be,  as  an  individual, 
can  show  he  has  delivered  the  bonds  to  a  person 
who  has  a  title  paramount  to  that  of  the  ad- 
ministrator. Mrs.  Williams  was  a  competent 
witness  for  the  plaintiff.  The  suit  was  not  de- 
fended by  the  personal  representatives  of  a  de- 
ceased party.  This  disposes  of  the  errors  as- 
signed. The  def endan t  was  permitted  to  intro- 
duce any  competent  testimony  tending  to  show 
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that  the  bonds  in  question  belonged  to  tbe  estate 
of  Chauncey  Hurlbut,  and  also  that  he  had 
always  treated  them  as  belonging  to  the  estate; 
that  he  had  included  them  in  his  inventory,  and 
had  accounted  for  both  principal  and  interest 
to  the  estate.  The  estate  is  not  vet  closed,  and 
if  he  has  acted  under  a  mistase  of  fact  it  is 
presumed  it  may  be  rectified.  The  court  in- 
structed the  jury  that  the  plaintiff  must  estab- 
lish the  fact  claimed  by  him  that  the  bonds  in 
question  were  given  by  Mr.  Hurlbut  to  his 
wife,  Philinda  Hurlbut,  and  delivered  to  her. 
by  a  preponderance  of  evidence,  and  that  the 


burden  of  proof  was  upon  the  plaintiff  upon 
that  issue;  and  in  conclusion  he  said :  *'  If  you 
believe  from  all  the  evidence  that  these  bonds, 
at  the  itime  Mr.  Hurlbut  died,  were  found  in  the 
house,  and  given  to  Mr.  Croul  after  his  death, — 
were  not  the  propertv  of  Mrs.  Hurlbut, — then 
your  verdict  will  be  for  the  defendant.  If  you 
find  from  the  evidence  that  it  was  the  property 
of  Mrs.  Hurlbut  at  the  time  of  Mr.  Hurl  hut's 
death,  then  your  verdict  will  be  for  the  plain- 
tiff. "  I  think  the  judgment  should  be  affirmed. 
McGrathy  </.,  concurs  with  Champlin, 
Ch.  J. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


William  H.  CROSSMAN  et  al.,  Appts., 

UNIVERSAL  RUBBER  CO.  of  New  York, 
Bespt. 

(....N.Y ) 

1.   An  election  of  remedies  is  not  made 
by  attachment  and  bill  in  chancery  based  on 


fraud  Id  procuring  credit  on  a  purchase  by  an 
insolvent  corporation  so  as  to  deteat  an  action  on 
subsequently  maturing  purchase-money  notes,  as 
the  remedies  are  not  Inconsistent,  being  In  each 
instance  for  the  recovery  of  price. 
8.  To  prevent  abatement  of  an  action 
on  purchase-money  notes,  it  may  be  shown  that 
a  prior  attachment  and  bill  in  chancery  for  tbe 
recovery  of  the  debt  had  been  respectively  dis- 
continued and  unproductive. 


HoTB,—The  law  as  applied  to  the  election  of  remedies, 

Mr.  Bigelow,  in  the  fifth  edition  of  his  well- 
Imown  work  on  Estoppel  (1800),  concisely  states  the 
law  applicable  to  tbe  doctrine  of  election:  **A 
party  cannot,  either  in  the  course  of  litigation  or 
In  dealing  in  pais,  occupy  Inconsistent  positions. 
Strosser  v.  Ft.  Wayne,  100  Ind.  443,  452;  Daniels  v. 
fTearney,  102  U.  S.  415, 26  L.  ed.  187;  Moshier  v.  Frost, 
110  IlL  206;  Lehman  v.  Clark,  85  Ala.  109;|Babitte  v. 
Orr,  88  Ala.  185;  Espy  v.  Ck>mer,  80  Ala.  833;  Jones 
V.  Clouser,  14  West.  Rep.  286,  114  Ind.  887.  Upon 
that  rule  election  is  founded;  '  a  man  shall  not  be 
allowed.^  in  the  language  of  the  Scotch  law,  *to 
approbate  and  reprobate.*  Citing  Re  Chesham.  L. 
B.  31  Ch.  Div.  466, 473.  Chitty,  J,  And  where  a  man 
has  an  election  between  several  inconsistent  courses 
of  action,  he  will  be  confined  to  that  which  he  first 
adopts.  Steinbach  v.  Relief  F.  Ins.  Co.  77  N.  Y.  488; 
Pields  V.  Bland,  81  N.  Y.  239;  Scholey  v.  Rew,  90  0. 
8.  Zi  Wall.  331,  23  li.  ed.  99;  Rodermund  v.  Clark,  46 
N.  Y.  864;  Morris  v.  Rexford,  18  N.  Y.  552.  See 
Meyer  v.  Clark,  45  N.  Y.  286;  Succession  of  Monette, 
26  La.  Ann.  26;  Weedon  v.  Landieaux,  Id.  729;  Con- 
nlhan  v.  Thompson,  111  Mass.  270;  Watson  v.  Wat- 
son, 128  Mass.  152;  Lilley  v.  Adams,  106  Mass.  50; 
Sloan  V.  Holcomb,  29  Mich.  153;  Kunzie  v.  Wizom,  39 
Mich.  384;  Walsh  v.  Varney.  38  Mich.  73;  Thompson 
V.  Howard,  31  Mich.  809;  Stoddard  v.  Cutcompt,  41 
Iowa,  329;  Lee  v.  Templeton,  73  Ind.  315.  The  elec- 
tion, if  made  with  knowledge  of  the  facts,  is  in 
Itself  binding,— it  cannot  be  withdrawn  without 
due  consent;  it  cannot  be  withdrawn  though  it  has 
not  been  acted  upon  by  another  by  any  change  of 
position."  Kinney  v.  Kieman,  49  N.  Y.  164;  Syme 
V.  Badger,  92  N.  C.  70S:  Mendenhall  v.  Mendenhall, 
8  Jones,  L.  287;  Jones  v.  Gerock,  6  Jones,  Eg.  lOO; 
Yorkly  v.  Stinson,  97  N.  C.  286,  240;  1  Bigelow, 
Fraud,  436. 

What  is  conclusive  evidence  of  election. 
Tbe  case  of  Conrow  v.  Llltle,  5  L.  R.  A.  603, 115  N. 
T.  387, 883,  is  to  the  effect  that  the  commencement 
of  the  action,  where  all  the  facts  are  known,  is  con- 
clusive evidence  of  an  election.  There  must  be  a 
time  when  the  election  of  the  parties  should  be 
considered  final,  and  that  time  is  determined  by  the 
<K)minencement  of  an  action  to  enforce  a  particu- 
18  L.  R.  A. 


I  lar  remedy.  It  was  also  held  that  the  discontinu- 
anoe  of  such  an  action  was  immaterial.  It  was  the 
fact  that  the  plaintiffs  once  elected  their  remedy, 
and  acted  afllrmatively  upon  such  election,  that 
determined  the  issue.  After  that  the  option  no 
longer  existed,  and  it  was  of  no  consequence,  there- 
fore, whether  the  plaintiffs  did  or  did  not  make 
their  choice  effective.  2  Herman,  Estoppel,  1172, 
§  1045. 

Any  decisive  act  of  the  party,  with  knowledge  of 
his  rights  and  of  the  fact,  determines  his  election 
in  the  case  of  conflicting  and  inconsistent  remedies. 
Sanger  v.  Wood,  3  Johns.  Ch.  416, 1  L.  ed.  668. 

In  Mattlage  v.  Poole,  15  Hun,  566,  it  was  held,  in 
substance,  that  where  a  vendor  sells  goods  to  the 
agent  of  an  undisclosed  principal,  he  may  elect 
whether  he  will  sue  the  agent  for  the  price  of  the 
goods  or  the  principal,  but  that  he  cannot  have  a 
recovery  against  both,  and  that  where  he  has  pros- 
ecuted the  one  to  Judgment  he  can  have  no  recov- 
ery against  the  other. 

In  Bank  of  Beloit  v.  Beale,  84  N.  Y.  473,  the  plain- 
tiff had  prosecuted  his  action,  in  which  he  affirmed 
the  act  of  his  agent,  and  stress  was  laid  upon  that 
fact.  Davies,  Ch,  J.,  cited  Lloyd  v.  Brewster,  4 
Paige,  637, 3  L.  ed.  551,  in  which  the  like  fact  existed 
and  was  made  the  basis  of  the  decision,  and  Leon- 
ard, J.,  cited  the  case  of  Morris  v.  Uexford,  18  N. 
Y.  552,  where  the  plaintiff  had  replevied  his  goods. 

In  Wright  v.  Ritterman,  4  Robt.  704, 1  Abb.  Pr. 
N.  8.  428,  it  was  held  by  the  Superior  Court  of  the 
City  of  New  York  that  the  pendenct  of  an  action 
on  a  contract  for  goods  sold  and  delivered  will  not 
prevent  the  bringing  of  an  action  tor  the  conver- 
sion of  the  same  goods;  that  the  plaintiff  may  have 
two  remedies  in  such  a  case,  and  an  adjudication 
brought  to  obtain  either,  whether  for  or  against 
him,  may  be  a  bar  to  the  other;  but  at  any  time 
previous  to  such  an  adjudication,  he  may  discon- 
tinue the  first  action  and  proceed  with  tbe  second. 

Something  more  than  the  mere  bringing  of  a  suit 
is  necessary  to  make  the  election  final  and  con- 
clusive, and  to  constitute  it  the  act  must  be  a  clear 
and  affirmative  one,  changing  the  relations  of  the 
parties  to  the  subject  matter,  and  which  the  party 
making  the  election  cannot  retrace  without  the 
other^s  consent.  Deens  v.  Dunklin,  33  Ala.  47;  Ben- 
nett V.  Goldthwait,  100  Mass.  404. 
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APPEAL  by  plaiDtiffs  from  a  judgment 
which  bad  been  entered,  in  accordance  with 
an  order  of  the  General  Term  of  the  Superior 
Court  for  the  City  of  New  York,  after  it  had 
considered  exceptions  ordered  to  be  heard  be- 
fore it  in  the  first  instance,  upon  a  verdict 
which  the  judge  holding  the  Trial  Term  had 
directed  to  be  returned  in  favor  of  defendant 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.  Be- 
versed. 

Statement  by  Bradley,  J.: 

Appealv  from  judgment  entered  pursuant  to 
order  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  denying  new 


trial,  and  directing  judgment  on  verdict  in 
favor  of  the  defendant.  The  plaintiflfs,  part- 
ners doing  business  in  the  firm  name  of  W.  H. 
Crossman  &  Bro.,  in  the  City  of  New  York, 
about  the  Ist  of  May,  1888,  sold  and  delivered 
to  the  defendant,  a  corporation  of  the  State  of 
New  York,  a  quautily  of  goods,  at  the  price  of 
$9,309,  for  which  the  defendant  gave  them  its 
three  promissory  notes  of  date  May  T),  1888, 
payable  to  the  order  of  the  plaintifi's.  This  ac- 
tion was  brought  upon  the  one  of  them  made 
for  $8,166.61,  payable  at  four  months.  The 
defense  alleged  is  that  before  any  of  the  notes 
matured  the  plaintiffs,  by  bill  in  chancery  in 
the  State  of  New  Jersey,  and  by  attachment  in 
the  supreme  court  of  that  State,'  had  taken  pro 
ceedings  founded  upon  alleged  fraud  in  the 
purchase  by  the  defendant,  and  that  by  so  doing 


Where  a  party  takes  legal  steps  to  enforce  a  con- 
tract, this  is  a  oonclusive  election  not  to  rescind  on 
account  of  anythiDgr  then  known  to  him.  Oonrow 
v.  Little,  5  L.  R,  A.  698, 116  N.  Y.  887. 

There  are  many  oases  where  the  fact  of  brinirlngr 
suit  to  enforce  one  of  two  inoonsistent  remedies 
has  been  held  an  election,  although  the  suit  has 
not  proceeded  to  Judgment.  One  olaes  of  those 
cases  is  where  the  plaintiff  has  realfssed  some  bene- 
fit from  the  suit  by  means  of  a  provisional  remedy 
therein,  or  otherwise,  as  In  Morris  v.  Rexf ord,  18 
N.  y.  6S8,  where,  in  replevin,  the  plaintiff  obtained 
a  redelivery  of  hissroods;  or  in  Butler  v.  Hlldreth,  5 
Met.  49,  where  the  plaintiff  secured  his  demand  by 
an  attachment  of  property. 

It  Is  said  in  an  instructive  note  to  the  case  of 
Smith  V.  Hodson,  4  T.  R.  211,  in  2  Smith.  Lead. 
Gas.  7th  Am.  ed.  p.  198,  that  **  whatever  may  be  the 
rule  In  other  cases,  there  can  be  no  doubt  that 
when  the  flrround  taken  in  a  suit  is  prejudicial  to 
the  other  side  by  cuttiner  off  from  a  Rood  defense, 
or  precluding  a  recovery  on  a  valid  cause  of  action, 
it  will  preclude  the  person  who  adopts  it  from 
shifting  his  ground  subsequently  to  the  injury  of 
his  opponent.  .  .  .  The  principle  applies  wherever 
an  attempt  is  made  to  gain  an  inequitable  or  un- 
fair advantage  by  presenting  the  same  matter  in 
different  and  InconHiPtent  aspects,  .  .  .  and  fur- 
nishes the  true  explanation  of  most  of  the  cases 
examined  in  this  note." 

The  right  to  rescind  a  contract  for  fraud  must 
be  exercised  immediately  upon  its  discovery,  and 
any  delay  in  doing  so  or  the  continued  employ- 
ment, use  and  occupation  of  the  property  received 
under  the  contract  will  be  deemed  an  election  to 
affirm  It.  Strong  v.  Strong,  3  Cent.  Rep.  48, 102  N. 
¥.89. 

One  cannot  experiment  upon  a  contract  void  for 
fraud  by  trying  to  enforce  it  with  knowledge  of 
the  fraud,  and  that  result  being  unsatisfactory 
seek  at  last  to  rescind  It.  Acer  v.  Hotchkiss,  07  N. 
Y.395. 

When  a  party  has  elected  to  sue  upon  a  written 
contract  as  it  is,  and  has  been  defeated,  he  is 
bound  by  that  election,  and  cannot  thereafter 
bring  an  action  to  reform  the  contract.  Stein- 
bach  V.  Relief  F.  Ins.  Co.  77  N.  Y.  488. 

Adopting  one  ot  several  remedica  is  a  waiver  of 
others. 

A  vendor  of  goods  on  a  sale  and  delivery  upon 
cash  terms,  if  he  fails  to  get  payment,  may  con- 
sider the  deUvery  absolute  and  rely  on  the  respon- 
sibility of  the  vendee,  or  he  may  disaffirm  or  re- 
claim his  property.  But  he  cannot  do  both  of 
these  things.  The  remedies  are  not  concurrent, 
and  the  choice  between  them  once  being  made,  the 
right  to  follow  the  other  is  forever  gone.  The  law 
18  L.  R.  A. 


tolerates  no  such  absurdity  as  a  seizure  of  goods 
by  a  person  claiming  that  he  has  never  sold  them* 
and  an  action  by  the  same  person,  founded  on  the 
sale  and  delivery  of  the  same  goods,  for  the  recov- 
ery of  the  price.  In  peculiar  circumstances  a 
party  may  take  either  one  of  these  courses,  but 
tiaving  rightfully  made  his  choice,  the  right  to  fol- 
low the  other  is  extinct  and  gone.  Littlefleld  v. 
Brown,  1  Wend.  404,  7  Wend.  454, 11  Wend.  467;  Mc- 
Elroy  V.  Mancius,  13  Johns.  121;  Sanger  v.  Wood,  3 
Johns.  Ch.  418,  422, 1  L.  ed.  668-070;  Junkins  v.  Shnp- 
son,  14  Me.  864;  Butler  v.  Miller,  1  N.  Y.  496. 

A  common  carrier  contracts  with  his  passenger 
to  carry  him  safely  and  to  treat  him  respectfully, 
and  if  this  contract  is  broken,  and  the  passenger 
has  sustained  personal  Injury  through  Uie  negli- 
gence or  wrongful  act  of  the  carrier,  or  his  agents 
or  servants,  the  injured  party  may,  at  his  election, 
prooeed  as  for  a  tort,  and  recover  according  to  the 
principles  pertaining  to  that  class  of  actions  as  dis- 
tinguished from  actions  on  contract.  Baltimore  C. 
P.  R.  Co.  V.  Kemp,  61  Md.  619,  48  Am.  Rep.  134. 

Where  common-Jaw  remedy  is  available. 

It  may  be  laid  down  as  a  general  rule  that  when 
a  statute  prescribes  a  new  remedy  the  plaintiff  has 
his  election  either  to  adopt  such  remedy  or  pro- 
ceed at  common  law.  Such  statutory  remedy  Is 
cumulative,  unless  the  statute  expressly,  or  by 
necessary  Implication,  takes  away  the  oommon- 
law  remedy.  Miles  v.  O'Hara,  1  Serg.  &  R.  3S; 
Boaz  V.  Heister,  6  Serg.  &  R.  20;  Almy  v.  Harris,  5 
Johns.  176;  Parmer*s  Turnp.  R.  Co.  v.  Coventry,  10 
Johns.  389;  Colden  v.  Eldred,  16  Johns.  220:  Booker 
M^Robert,  1  Call,  243;  Bearcamp  Hiver  Co.  v.  Wood- 
man, 2  Me.  404;  Fryeburgh  Canal  v.  Frye,  6  Me. 
88;  Baltimore  v.  Howard,  6  Harr.  &  J.  383;  Coxe 
V.  Bobbins,  9  N.  J.  L.  884;  8  Chitty,  Pr.  130. 

If  a  party  resist  a  recovery  against  him  In  a 
court  of  law  upon  a  portion  of  his  defense,  where 
he  had  full  knowledge  of  the  whole  defense,  and 
where,  by  due  inquiry  and  ordinary  effoxt«s  he 
could  have  obtained  the  proof,  he  is,  like  other 
litigants  in  similar  cases,  bound  by  the  election, 
and  is  deemed  to  have  waived  the  grounds  of  de- 
fense so  omitted  to  be  made.  Hempstead  v.  Wat- 
kins,  6  Ark.  317. 

But  an  unsuccessful  effort  to  plead  equitable  de- 
fenses at  law  wUI  not  bar  the  defendants  of  relief 
in  equity.    Nelson  v.  Dunn,  16  Ala.  601. 

And  although  the  defendant  in  an  action  at  law 
be  able  to  prove  that  his  signature  to  a  writing  ob- 
ligatory was  obtained  by  fraud,  and  thus  to  defeat 
the  action,  yet  it  is  competent  for  him,  at  his  elec- 
tion, to  suffer  Judgment  to  go  against  him,  and  to 
apply  to  a  court  of  equity  for  relief.  Brittln  v. 
Crabtree,  20  Ark.  800.  See  tiote  to  Terry  v.  Hunger 
(N.  Y.)  8  L.  R.  A.  216. 
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the  plaintiffs  had  made  an  election  of  remedy 
iDcoDsistent  with  that  of  this  action.  The  trial 
court  held  that  such  defense  was  estahlished, 
and  directed  a  verdict  for  the  defendant.  Upon 
that  subject  it  appears  that  the  defendant  was 
engaged  in  business  in  New  Jersey;  and  that 
on  the  Ist  of  August,  1888,  the  plaintiffs  insti- 
tuted a  proceeding  by  attachment  in  tbe  su- 
preme court  of  that  State  against  tbe  property 
of  the  defendant,  and  that  a  few  days  after  tbe 
plaint^s  filed  a  bill  in  chancery  in  that  State 
a^inst  the  defendant,  as  an  insolvent  corpora- 
tion, alleging  its  insolvency,  and  its  indebted- 
Dess  to  the  plaintiffs  for  goods  obtained  from 
them;  and  that  the  delivery  of  the  goods  to  it 
-was  brought  about  by  fraud,  in  that  the  pres- 
ident of  the  defendant  represented  to  the  plain- 
tiffs that  the  Company  was  perfectly  solvent, 
by  which  the  plaintiffs  were  induced  to  deliver 
the  goods,  and  take  the  promissory  notes,  which 
they  *' bring  into  court  and  tender  themselves 
Trilling  to  surrender,  under  the  direction  of  the 
court;  that  such  representations  were  untrue, 
as  the  corporation  was  then  insolvent,  and 
known  by  such  president  to  be  so;  and  added 
that  they  "repudiate  the  contract,  and  would 
take  back  the  materials  delivered,  if  it  were 
possible  to  do  so:"  and  the  prayer  for  relief  was 
that  a  receiver  be  appointed  and  injunction 
issue.  A  receiver  was  appointed,  whose  duty 
it  was  to  take  possession  of  all  the  property  of 
the  defendant  in  the  State  of  New  Jersey,  with 
a  view  to  the  ultimate  distribution  of  the  pro- 
cee'is  among  its  creditors,  as  provided  by  the 
Statute  of  that  State  relating  to  Iproceeaings 
against  insol  vent  corporations.  As  the  defend- 
ant did  not  answer  the  bill,  its  insolvency  may 
be  assumed. 

Mr.  Carlisle  Norwood*  Jr.,  for  appel 
lants: 

An  election  of  remedies  in  personal  actions  is 
only  the  formal  expression  of  an  election  of 
rights.  The  election  of  rights  is  in  every  case 
the  exercise  of  the  choice  open  to  a  party  and 
tbe  remedy  selected  is  merely  the  expression  of 
the  choice  made.  In  every  case  the  courts 
have  held  the  party  to  his  choice,  because  his 
action  on  making  it  so  affected  the  rights  of 
the  other  party  that  an  abandonment  of  such 
election  to  assert  some  different  right  would, 
in  consequence  of  the  first  choice,  be  a  preju- 
dice to  the  party  against  whom  such  election 
of  rights  had  been  asserted,  by  cutting  him  off 
from  a  good  defense,  or  precluding  a  recovery 
on  a  valid  cause  of  action. 

R.  1  Rol.  726,  Z.  15  (Rolle,  Abr.  p.  726,  line 
15). 

The  expression  in  Comyn's  Dig.,  Election  C. 
2,  cited  by  Earle,  t7.,  in  Fouler  v.  Bowery  8av. 
Bank,  A  L.  R.  A.  145, 118  N.Y.  450:  "If  a  man 
once  determines  his  election,  it  shall  be  deter- 
mined forever,"  refers  solely  to  **an  election  be- 
t-ween a  remedy  by  real  action  and  a  remedy 
by  personal  action,"  in  a  certain  class  of  cases. 

Equitable  Coop.  F.  Co.  v.  Hersee,  83  Hun, 
177. 

In  personal  cases,  a  party  does  not  have  to 
abide  by  his  first  or  other  choice  of  a  remedy. 

Comyn,  Dig.  Election,  C.  2,  citing  Co.  Litt. 
146,  a.  p.  178. 

Where  the  courts  have  held  that  a  party  was 
bound  by  his  "  election  of  remedies,"  the  term 
13  L.  R.  A. 


was  misused,  and  in  all  the  cases  the  courts  in- 
tended nothing  more  than  that  he  was  bound 
by  an  election  of  rights,  to  which  he  gave  ex- 
pression, and  of  which  election  of  rights  he 
furnished  evidence  ly  the  remedy  or  ferm  of 
action  invoked  to  enforce  his  rights. 

See  Kinney  v.  Kiernan,  ^9  N.  Y.  168:  Mai- 
ler V.  Tuska,  87  N.  Y.  166;  ConroiD  v.  Little, 
5  L.  R.  A.  698,  116  N.  Y.  387;  Equitable  Co- 
op. Found7'y  Co.  v.  Hersee,  4  Cent.  Rep.  189, 
108  N.  Y.  26;  Hays  v.  Midas,  104  N.  Y.  602. 

Mr.  Benjamin  Estes,  for  respondent: 

The  plaintiffs  have  elected  their  remedy  in 
the  actions  in  New  Jersey.  They  have  dis- 
affirmed and  repudiated  the  notes  over  there 
and  got  their  remedy,  and  now  seek  to  affirm 
what  they  entirely  disaffirm  in  the  other  actions. 
This  they  cannot  do.  The  course  they  have 
pursued  m  the  courts  of  New  Jersey  is  a  per- 
fect bar  and  defense  to  this  action.  It  is  not 
merely  matter  in  abatement. 

The  doctrine  of  pleading  the  pendency  of  ^a 
former  suit  in  abatement  has  no  application. 
The  suits  are  not  for  the  same  cause. 

Terry  v.  Munger,  8  L.  R.  A.  216,  121  N.  Y. 
162,  167-171;  Conrow  v.  Little,  5  L.  R.  A.  698, 
115  N.  Y.  387,  893,  394;  Morris  v.  Resford,  18 
N.  Y.  556.  557;  MoUer  v.  Ihiska,  87  N.  Y.  166, 
169;  Bodermund  v.  Clark,  46  N.  Y.  357;  Ken- 
nedy V.  Thorp,  51  N.  Y.  176;  Fowler  v.  Bowery 
Sav.  Bank,  4  L.  R.  A.  145,  113  N.  Y.  450;  Etn- 
bree  v.  Hanna,  5  Johns.  101. 

Any  decisive  act  of  the  party,  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines 
bis  election  in  the  case  of  conflicting  and  in- 
consistent remedies. 

Sarger  ▼.  Wood,  3  Johns.  Ch.  416,  1  L.  ed. 
668;  LittUfield  v.  Brown,  1  Wend.  398.  11 
Wend.  467;  Beach  v.  Tvch,  47  Hun.  536. 

Powers  V.  Benedict,  88  N.  Y.  605,  610,  merely 
holds  that  where  goods  had  been  sold  to  a 
fraudulent  vendee,  the  vendor  might  disaffirm 
the  contract  of  sale,  issue  a  writ  of  replevin 
for  all  the  goods  and  take  such  as  could  be 
found  and  reclaimed,  and  for  the  rest  he  might 
prove  a  claim  in  bankruptcy  against  the  fraud- 
ulent vendee  for  the  value  of  such  as  could 
not  be  reclaimed. 

Bradley,  J.y  delivered  the  opinion  of  the 
court: 

The  question  arises  whether  the  proceedings 
taken  by  the  plaintiffs  in  the  courts  of  New 
Jersey  constituted  an  election  of  remedy  incon- 
sistent with  that  which  they  seek  to  enforce  by 
this  action  upon  the  note  taken  by  them  for  a 
portion  of  the  consideration  of  the  sale  of  the 
goods,  which  was  the  subject  of  those  proceed- 
mgs  in  that  State.  Those  proceedings  were 
taken  there  with  a  view  to  the  collection  of  the 
purchase  price  of  the  goods  sold,  and  such  price 
IS  represented  by  the  notes.  The  rule  is  well 
settled  that,  when  a  party  has  elected  to  adopt 
and  has  pursued  one  of  two  inconsistent  rem- 
edies, he  is  not  permitted  to  afterwards  avail 
himself  of  the  other.  In  Comyn's  Dijpest, 
Election,  it  is  said :  * '  If  a  man  once  determines 
his  election,  it  shall  be  determined  forever;  as, 
if  an  obligation  delivered  to  the  use  of  A  be  re- 
fused when  he  is  first  informed  of  it,  he  cannot 
afterwards  accept  it."  And  the  same  author 
adds:  "But  where  an  election  is  of  several 
remedies,  if  he  chooses  one  he  may  afterwards 
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have  the  other  in  personal  cases,  as  where  he 
has  election  of  several  actions."  It  is  the  in- 
consistency of  the  remedy  sought  with  that  he 
has  before  adopted  and  pursued  which  deter- 
mines the  right  of  a  party  as  between  them ;  and 
this,  as  the  consequence,  is  founded  upon  the 
principle  that  the  other  party  may  otherwise 
be  in  some  manner  prejudiced  in  respect  to  a 
defense  or  cause  of  action  by  the  abandonment 
of  the  one  and  resort  to  the  other  of  such  rem- 
edies. But  whether  or  not  that  is  the  effect  is 
not  the  subject  of  inquiry.  In  the  case  where 
a  party  may  resort  either  to  an  action  upon 
contract  or  m  tort,  the  election  between  them 
concludes  him.  And  the  question  has  more 
frequently  arisen  where  a  purchase  of  property 
is  obtained  by  fraud .  Then ,  after  the  seller  has 
elected  to  rescind  the  sale,  and  has  proceeded 
for  the  purpose  of  recovery  of  the  property  or 
for  its  conversion,  he  denies  to  himself  the  nght 
to  abandon  that  remedy,  and  seek  to  recover  in 
affirmance  of  the  sale;  and  the  effect  is  the  same 
when  bis  election  is  effectually  made  to  pros- 
ecute for  recovery  of  the  purchase  money  with 
knowledge  of  the  fraud.  He  then  has  lost  his 
right  to  rescind  the  sale  and  reclaim  the  prop- 
erty. MoUer  v.  Tuska,  87  N.  Y.  166;  Conraw 
V.  Little,  115  N.  Y.  887;  Terry  v.  Hunger,  121 
N.  Y.  162.  8  L.  R.  A.  216.  And  the  same  rule 
is  applicable  to  other  cases,  where  there  are  two 
existing  and  substantially  inconsistent  rem- 
edies. Then  the  adoption  and  pursuit  of  one 
of  them  excludes  from  the  party  the  benefit  of 
the  other.  Bodermundv.  Clark,  46  N.  Y.  864: 
Fowler  v.  Bov>ery  Sav.  Bank,  118  N.  Y.  450,  4 
L.  R.  A.  145;  Kennedy  y.  Thorp,  51  N.  Y.  174; 
Littlefidd  v.  Brown,  1  Wend.  898. 

But  that  incompatibility  is  not  applicable  to 
the  present  case.  The  attachment  proceeding 
in  New  Jersey  was  instituted  and  bad  in  af- 
firmance of  the  sale  of  the  goods  to  collect  the 
purchase  money,  and  the  purpose  of  the  suit  in 
chancery  tbere"^  was  the  same.  Neither  was 
founded  upon  rescission  of  the  contract  of  sale. 
Pursuant  to  the  Statute  of  that  State  under 
which  the  bill  was  filed,  providing  for  proceed- 
ings by  creditors  of  insolvent  corporations,  do- 
mestic and  foreign,  the  plaintiffs  filed  their  bill, 
and  caused  the  appointment  of  a  receiver  of  the 
property  of  the  insolvent  defendant.  It  is  true 
that  in  the  bill  they  alleged  fraud  on  the  part 
of  the  defendant  in  making  the  purchase,  and 
offered  to  surrender  the  notes  under  the  direc- 
tion of  the  court.  But  reference  must  be  had 
to  the  nature  of  the  bill,  in  view  of  its  purpose, 
and  of  the  Statute  under  which  it  was  fil^,  to 
determine  the  character  of  the  suit.  It  is  seen 
that  it  was  founded  upon  the  debt  arising  out 
of  the  sale  and  purchase  of  the  goods,  and  in- 
stituted to  collect  the  purchase  money.  The 
consideration  of  the  sale  was  what  the  plaintiffs 
sought  to  recover,  and  the  attachment  proceed- 
ing and  the  chancery  suit  were  in  the  nature  of 
proceedings  in  rem  for  that  purpose.  It  can- 
not, therefore,  properly  be  said  that  the  plain- 
tiffs sought  to  or  did  avoid  the  contract  of  sale; 
but  that  they  did,  for  the  purpose  of  an  earlier 
remedy  to  obtain  the  purchase  monev,  seek,  by 
reason  of  the  alleged  fraud,  to  be  relieved  from 
the  credit  given.  This  did  not  have  the  effect  to 
otherwise  impair  the  contract  of  sale.  Wei- 
gand  v.  Sidiel,  4  Abb.  App.  Dec.  595,  ^8  Keyes, 
120.  In  the  suit  and  proceedings  there,  as  in 
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the  action  here,  the  purpose  was  to  recover  or 
collect  the  price  for  which  the  goods  were  sold. 
So  far  there  is  no  inconsistency  of  remedy. 
The  credit  was  there  sousrht  to  be  repudiated 
for  the  fraud,  because  the  stipulated  time  of 
payment  had  not  then  expired.  This  action 
was  brought  after  the  expiration  of  that  time, 
and  is  founded  upon  the  promise  of  the  de- 
fendant, furnished  by  its  note,  to  pay  such 
amount  of  the  purchase  money.  The  giving  of 
the  notes  was  not  a  payment,  but  their  apparent 
effect  was  a  suspension  of  the  right  of  action  to 
recover  it.  If  the  plaintiffs  had  recovered  in 
assumpsit  upon  the  implied  promise  to  pay  for 
the  goods  the  amount  of  the  purchase  price, 
they  would  have  been  required  to  surrender  the 
notes.  But  this  they  did  not  do,  and  they  still 
hold  the  note  in  question.  In  effect,  it  is  an 
express  promise  to  pay  so  much  of  the  purchase 
money.  It  is  not  seen  how  the  remedy  by  this 
action  is  inconsistent  with  that  founded  upon 
the  implied  promise  to  pay  for  the  goods;  the 
practical  effect  is  the  same,  and  both  proceed 
upon  the  affirmance  of  the  sale.  While  the  ac- 
tion upon  the  note  is  not  consistent  with  the 
repudiation  and  proceeding  in  disregard  of  the 
credit  in  the  courts  of  New  Jersey,  the  incom- 
patibility in  practical  effect  had  relation  to  the 
time  of  application  of  remedy,  and  not  sub- 
stantially to  its  nature  or  purpose.  The  con- 
clusion follows  that  the  defense  cannot  effec- 
tually rest  upon  the  doctrine  of  election  of 
remedies,  as  those  pursued  in  the  New  Jersey 
courts  were  not  inconsistent  in  their  purpose 
and  effect  with  that  of  this  action.  But  relief 
from  that  defense  does  not  necessarily  enable 
the  plaintiffs  to  recover  here.  When  it  ap- 
peared, as  alleged,  that  the  plaintiffs  had  taken 
the  proceedings  by  attachment,  and  in  the 
chancery  suit  in  that  State,  their  pendency  there 
presumptively  operated  by  way  of  abatement 
of  the  present  action,  else  the  plaintiffs  may 
have  had  the  means  of  twice  collecting  the  same 
debt  against  the  defendant.  Embree  v.  Banna, 
5  Johns.  101.  The  plaintiffs,  however,  if  the 
facts  permitted,  may  have  shown  that  those 
proceedings  had  been  discontinued,  or,  as  they 
did  not  charge  the  defendant  personally  with 
the  debt,  that  neither  of  them  was  effectual  to- 
produce  any  fund  to  apply  upon  their  claim, 
or  that  they  could  be  productive  of  a  sum  ap- 
plicable to  it,  sufficient  partially  only,  and  to 
what  extent,  to  satisfy  it.  The  plaintiffs  offered 
to  prove  that  the  attachment  proceeding  had 
been  discontinued;  also  offered  evidence  In  re- 
lation to  proceedings  founded  upon  the  chan- 
cery suit,  with  the  view,  as  claimed,  of  making 
it  appear  that  nothing  had  been,  or  could  by 
them,  as  creditors  of  the  defendant,  be,  realised 
by  such  proceedings;  and  that  such  suit  was 
unproductive,  through  the  action  of  the  re- 
ceiver, for  such  purpose.  Those  facts  were  es- 
sentially important,  and,  if  permitted  to  prove 
them,  it  must,  for  the  purposes  of  the  question 
here,  be  assumed  that  they  would  have  been 
shown  by  evidence  legitimate  for  that  purpose. 
The  exclusion  of  the  evidence  so  offered 
was  error,  and  for  that  reason  tJu  judgment 
should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Vann  and  Brown,  JJ'.,, 
absent.^ 
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Stoppinir  a  train  drawn  by  a  dummy 
en^^e  with  no  regrular  stoppini^  place 
lior  a  reasonable  time  on  a  request  to  stop 
is  not  the  f  uU  measure  of  the  conductor's  duty, 
but  before  starting  h^  must  see  that  no  passen- 
ger Is  in  the  act  of  alightlnflr,  or  In  a  position  that 
will  be  perilous  if  the  train  starts. 

rJune  8,  lJB91.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


cover damages  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  defend- 
ant's servants.    Affirmed. 

Plaintiff  was  a  passenger  on  one  of  defend- 
ant's trains  drawn  by  a  dummy  engine.  She 
told  the  conductor  her  destination  and  when 
the  cars  stopped  there  she  attempted  to  get  off 
and  was  injured.  Plaintiff  claimed  that  when 
the  cars  stopped  she  proceeded  to  alight  with- 
out delay  and  that  the  cars  started  too  soon, 
throwing  her  to  the  ground.  Defendant 
claimed  that  the  cars  stopped  a  reasonable  time 
to  allow  passengers  to  alight,  that  several  did 
alightdin  safety  and  that  before  the  conductor 
signalled  to  go  ahead  he  looked  to  see  if  any- 
one else  wished  to  set  off  and  failed  to  see 
plaintiff,  who  was  alighting  from  the  opposite 
side^fOf  the  car. 


NoTB.— JHitv  of  raavjou  conductors  in  stoppina  and 
ttartina  trains. 

It  is  the  duty  of  railway  officials  and  agents  to 
give  passengers  at  its  stations  reasonable  notice  of 
the  starting  of  its '.trains  (Central  R.  &  Bkg.  Ck).  v. 
Perry,  58  Ga.  401, 66  Oa.  746),  and  to  give  its  passen- 
gers in  its  trains  due  notice  of  the  approach  of  the 
train  to  its  stations,  in  order  that  the  passengers 
who  are  to  leave  the  cars  may  prepare  to  alight* 
Dawson  v.  Louisville  &  N.  K.  C5o.  (Ky.)  11  Am.  & 
Bug.  R.  R.  Gas.  184.  See  Patterson,  RaUway  Acci- 
dent Law,  •  267. 

Degree  of  ecure  required  of  carrier. 
The  highest  degree  of  care  and  skilljs  required 
in  the  transportation  of  passengers.  Washington 
A  O.  R.  Ck).  V.  VameU,  98  U.  8.  479,  2b  L.  ed.  288; 
George  v.  St.  Louis,  Iron  Mt.  ft  S.  R.  Co.  84  Ark. 
613, 1  Am.  &  Eng.  R.  R.  Cas.  294;  Delaware,  L.  &  W. 
R.  Co.  V.  Dailey,  37  N.  J.  L.  686;  Brunswick  &  A.  R. 
Co.  V.  Gale,  66  Ga.  822;  Baltimore  &  O.  R.  Co.  v. 
Wightman,  29  Gratt.  4Sl;«Hackoy  v.  Missouri  Pac  R. 
Co.  18  Fed.  Rep.  236;  Jamison  v.  San  Jos6  &  S.  C.  R. 
Co.  66CaL  508,  8  Am.  ft  Bug.  R.  R.  Cas.  860;  Pitts- 
burgh ft  C.  R.  Co.  V.  Pfllow,  76  Pa.  610;  Pennsylva- 
nia Co.  V.  Roy,  102  U.  S.  461,  26  L.  ed.  141,  1  Am.  ft 
Bng.  R.  R.  Cas.  225. 

Where,  after  coming  to  a  full  stop,  and  while 
poasraigers  were  alighting,  the  train  was  suddenly 
moved  without  warning,  it  is  immaterial  whether 
the  motion  was  backward  or  forward.  The  fact 
that  a  passenger  injured  under  such  circumstances 
was  intoxicated  would  not  relieve  the  company 
from  liability.  Such  intoxication  would  have  a 
bearing  upon  the  question  of  contributory  negli- 
gence. Milliman  v.  New  York  Cent,  ft  H.  R.  R.  Co. 
6Thomp.&C.686,4Hun,409,66N.  Y.  642. 

LenatKof  stoppage, 

A  railway  company  has  not  discharged  its  duty 
to  its  patrons  or  relieved  itself  from  liability  to 
them  until  it  has  stopped  at  the  end  of  their  Jour- 
ney a  reasonable  time  for  them  to  get  off  the  train 
in  safety.  Jefferson ville,  M.  ft  I.  R.  Co.  v.  Parma- 
lee,  61  Ind.  42:  KeUer  v.  Sioux  City  ft  St.  P.  R.  Co. 
27  Minn.  178. 

It  is  the  duty  of  a  railway  company,  at  a  time 
when  passengers  are  getting  out  of  the  cars,  after 
an  announcement  by  the  conductor  that  ten  min- 
utes would  be  given  for  refreshments,  to  permit 
the  cars  to  stand  stilL  Sauter  v.  New  York  Cent, 
ft  H.  R.  R.  Co.  6  Hun,  446. 

Railway  trains  are  bound  to  stop  at  stations  a 
reasonable  length  of  time  to  enable  passengers  to 
get  on  and  off.  Swigert  v.  Hannibal  ft  St.  J.  R.  Co. 
18  L.  ft.  A. 


76  Mo.  476,  9  Am.  ft  Eng.  R.  R.  Cas.  822;  Wabash,  St. 
L.  ft  P.  R.  Co.  V.  Rector,  104  111.  286,  9  Am.  ft  Eng. 
R.  R.  Cas.  264. 

Signals, 
It  is  the  imperative  duty  of  a  railroad  company, 
through  its  proper  agents,  to  give  reasonable  sig- 
nals of  the  departure  of  its  trains  from  its  stations, 
and  they  should  be  such  signals  as  would  ordinari- 
ly attract  the  attention  of  passengers  and  others 
interested  in  the  movements  of  the  train.  Should 
a  passenger  needlesedy  loiter  about  a  railway  sta- 
tion, and  neglect  to  board  a  train,  then  the  com- 
pany, as  regards  such  passenger,  is  only  bound  to 
exercise  ordinary  diligence;  and  it  is  the  duty  of 
the  passenger  to  use  caution  in  observing.'signals 
which  might  be  given  by  the  agents  of  the  compa- 
ny.   Perry  v.  Central  R.  Co.  66  G^  746. 

Starting  of  train. 

The  fact  that  the  conductor  of  a  train  about  to 
leave  a  station  is  induced  by  the  conduct  and  con- 
versation of  a  person  on  the  station  platform  to 
believe  that  he  does  not  intend  to  take  passage  on 
the  train  will  not  relieve  the  company  from  liabil- 
ity for  injuries  received  by  such  person  in  conse- 
quence of  the  conductor's  starting  the  train  with- 
out giving  him  time  to  get  on,  provided  the  con- 
ductor actually  sees  him  attempting  to  board  the 
train  when  he  gives  the  signal  to  start.  Swigert  v. 
Hannibal  ft  St.  J.  K.  Co.  75  Mo.  476, 9  Am.  ft  Eng.  R. 
R.  Cas.  822. 

A  carrier  is  liable  for  injuries  to  a*  passenger  in 
alighting  from  a  train,  caused  by  the  starting  of 
the  train  with  a  Jerk  without  giving  sufficient  time 
to  alight  in  safety.  Texas  ft  P.  R.  Co.  v.  Miller,  11 
L.  R.  A.  806,  and  rtoto,  79  Tex.  78. 

He  must  provide  safe  means  of  access  to  and 
from  its  stations  for  the  use  of  passengers,  and  pas- 
sengers have  the  right  to  assume  that  the  means 
provided  are  reasonably  safe.  Delaware,  L.  ft  W. 
R.  Co.  V.  Trautwein,  7  L.  R.  A.  486,  52  N.  J.  L. 
169;  Murphy  v.  Rome,  W.  ft  O.  R.  Co.  32  N.  Y.  S.  R. 
881. 

A  railroad  company  is  bound  to  use  a  high  de- 
gree of  skill  and  vigilance  to  guard  against  acci- 
dents to  its  passengers.  Palmer  v.  Delaware  ft  H. 
Canal  Co.  117  N.  Y.  17a 

The  duty  of  common  carriers  with  respect  to  the 
transportation  ot  persons  and  property  is  inde- 
pendent of  contract.  Delaware,  L.  ft  W.  R.  Co. 
V.  Trautwein,  supra. 

Duty  of  carrier  to  land  passenirers  safely.  See 
notes  to  Missouri  Pac.  R.  Co.  v.  Northam  (Tex.)  8  L. 
R.  A.  888;  Walker  v.  Vlcksburg,  S.  ft  P.  R.  Co.  (La.) 
7  L.  R.  A.  lU. 


96 


Alabama  SrFBBMs  Ooubt. 


June, 


The  court  charged  the  jury  as  follows : 

''  It  was  the  duty  of  defeudaut,  on  reaching 
the  stopping  place  at  St.  John's  Church,  to 
stop  the  dummy  a  reasonable  length  of  time 
for  plaintiff  to  alight,  and  the  i^taintiff's  duty, 
when  it  stopped,  to  alight  with  reasonable 
diligence;  that  when  it  stopped,  if  the  con- 
ductor went  to  the  car  in  which  plaintiff  was, 
to  help  the  passengers  off,  and  if  during  such 
reasonable  time  given  for  passengers  to  alight 
plaintiff  was  up  and  in  the  act  or  alighting,  it 
was  the  duty  of  the  conductor  to  know  it,  and 
not  start  the  train  while  she  was  in  the  act  of 
alighting;  that  if  the  train  stopped  a  reasonable 
length  of  time  for  the  plaintiff  to  alight,  and 
at  the  expiration  of  such  time  she  was  still  in 
her  seat,  and  not  in  the  act  of  getting  off,  then 
the  conductor  had  the  right  to  turn  his  atten- 
tion away  from  the  car  to  the  engineer,  and  to 
signal  the  engineer  to  go  ahead,  and  if  there- 
after plaintiff  arose,  and  attempted  to  alight, 
and  fell,  the  defendant  is  not  liable,  unless  the 
conductor  or  engineer  actually  knew  she  was 
trying  to  ^et  off,  and,  so  knowing  it,  could,  by 
the  exercise  of  reasonable  care,  have  pre- 
vented her  fall."  The  defendant  requested 
the  court  to  give  the  following  written  charges, 
which  were  refused:  (1)  "That,  if  the  train 
stopped  a  sufficient  time  to  allow  the  plaintiff 
time  to  get  off,  then  the  defendant  was  not 
guilty  of  negligence  in  its  management."  (2) 
*•  That  if  the  jury  l)elieve  that  the  car  stopped 
at  St.  John's  Church  a  sufficient  time  for 
plaintiff  to  alight,  and  the  conductor,  without 
knowing  of  the  intention  of  plaintiff  to  alight 
there,  and  without  knowing  or  seeing  that  she 
was  in  the  act  of  alighting,  sttirted  the  train, 
then  the  defendant  would  not  be  guilty  of  neg- 
ligence, and  plaintiff  would  not  be  entitled  to 
recover."  (3)  *'If  the  jury  believe  from  the 
evidence  that  the  train  came  to  a  full  stop  at 
the  place  where  the  plaintiff  wished  to  alight, 
and  remained  there  long  enough  for  two  ladies 
in  another  seat  of  the  car  to  alight  therefrom 
safely,  then,  on  the  undisputed  evidence,  as  to 
the  character  and  construction  of  the  car  in 
which  plaintiff  was  riding,  this  was  a  reason- 
able time  for  the  car  to  stop  for  the  plaintiff  to 
alight."  (4)  •  'That  if  the  juiy  believe  from  the 
evidence  that  the  train  of  the  defendant  was 
stopped  at  St.  John's  Church  for  a  reasonable 
time  for  plaintiff  to  have  alighted  from  the  car, 
then  after  this  time  the  conductor  was  not  re- 
quired to  be  on  the  lookout  for  the  plaintiff  to 
alight."  (5)  "That,  under  the  evidence  in  this 
case,  the  train  stopped  at  St.  John's  Church 
a  reasonable  time  for  plaintiff  to  alight." 

Mr.  Alexajider  T.  London  for  appel- 
lant. 

Mr.  Riehard  H.  Fries  for  appellee. 

Coleman*  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  to  recover  damages  for 
personal  injury  alleged  to  have  been  sustained 
in  consequence  of  the  negligence  of  the  de- 
fendant by  moving  forward  the  train  upon 
which  she  was  a  passenger  while  she  was  in 
the  act  of  alighting,  and  before  she  had  rea- 
sonable time  to  get  off.  We  regard  the  law 
with  respect  to  the  duty  to  be  exercised  by  or- 
dinary railroads  for  the  safety  of  passengers 
getting  on  and  off  their  trains  as  well  settled. 
18  L.  R.  A. 


When  a  train  of  an  ordinary  railroad  is  brought 
to  a  stand-still  at  the  proper  and  usual  place 
for  receiving  passengers.and  for  permitting  pas- 
sengers to  alight,  and  remains  stationair  for  a 
reasonably  sufficient  length  of  time  for  this 
purpose,  the  duty  of  the  trainmen  in  this  re- 
gara  has  been  performed;  but,  while  the  per- 
formance of  this  duty  may  relieve  the  train- 
men from  the  further  duty  of  seeing  and 
knowing  that  the  passen^rs  are  on  or  off,  as 
the  case  may  be,  even  this  would  not  excuse 
from  culpability,  if  those  in  charge  of  the 
train  in  fact  saw  or  knew  that  its  movement 
would  probably  imperil  a  passenger  in  the  act 
of  getting  off  or  on  the  train,  and,  in  disregard 
of  the  peril,  caused  the  train  to  move,  and 
thereby  inflict  injury.  Montgomery  dt  JS.  R. 
Co,  V.  Stewart  (Ala.)  8  So.  Rep.  711,  and  cases 
cited;  Birmingham  U.  B,  Co,  v.  Smith,  90 
Ala.  63;  Central  B.  d  Bkg,  Co.  v.  MUe9, 88  Ala. 
262. 

The  law  has  also  been  well  settled  in  regard 
to  the  duty  of  the  driver  or  the  person  in 
charge  of  a  horse  car  operated  for  the  carriage 
of  passengers.  In  the  latter  case,  it  is  the 
duty  of  the  driver  to  await  a  sufficient  length 
of  time  to  enable  passengers  to  alight  in  safetv 
by  the  exercise  of  {reasonable  difigence,  ana, 
in  any  event,  to  see  and  know  that  no  passen- 
ger is  in  the  act  of  alighting,  or  is  otherwise 
in  a  position  which  would  be  rendered  perilous 
by  a  movement  of  the  car.  If  he  fail  in  these 
respects,  and  injury  results  from  such  failure, 
his  employer  is  liable.  90  Ala.  63,  euprn.  The 
reasons  for  applying  a  different  principle  in 
the  case  ol  ordinary  railways  and  horse  cars 
are  fully  slated  in  90  Ala.  supra.  The  case  of 
North  Birmingham  St.  B.  Co.  v.  Calderwood,  89 
Ala.  247,  was  one  in  which  the  passenger- cars 
were  drawn  by  a  dummy  engine.  Flaintiff 
testified  in  that  case  that  she  gave  the  notice  to 
stop  by  pulling  the  bell  strap,  and  upon  this 
signal  l)eiug  given  the  train  stopped.  It  was  in 
evidence  that,  by  a  rule  of  the  company,  pas- 
sengers were  required  to  motion  the  conduct- 
or when  they  wished  to  get  off.  This  much 
of  the  evidence  is  stated  to  show  that  the  rules 
of  the  company  in  regard  to  stopping,  appli- 
cable to  ordinary  railroads,  having  regtUar 
stations,  did  not  apply,  but  its  management  for 
the  convenience  of  passengers  in  regard  to 
stopping  was  somewhat  similar  to  that  of 
street  horse  cars;  that  is,  the  train  would  stop, 
on  being  signaled  to  that  effect  by  the  passen- 
ger, at  any  place  where  a  municipal  ordinance 
did  not  prohibit  it.  After  laving  down  the 
general  rule  applicable  to  ordinary  railways, 
tnat  the  stoppage  required  was  for  a  time  rea- 
sonably sufficient  to  enable  the  passengers  to 
conveniently  alight,  the  court  in  89  Ala.,  supra, 
added  that  **  the  duty  of  keeping  a  diligent 
lookout  rested  on  the  engineer  and  conductor, 
to  see  that  a  premature  start  of  the  train,  such 
as  might  endanger  her  safety,  should  not  be 
negligently  made."  Where  dummy  engines 
are  used  for  the  transportation  of  passengers, 
and  conductors  are  in  the  control  of  the  cars, 
and  there  are  no  regular  stopping  places  or  sta- 
tions for  receiving  and  putting  off  passengers, 
and  the  conductors  are  not  informed  in  ad- 
vance where  the  passengers  desire  to  alight, 
and  cannot  know  how  many  are  expected  to 
alight  when  the  motion  or  signal  is  given  to 
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stop,  and  the  rules  and  conditions  for  goYern- 
ing  such  engines  and  can  for  carrying  passen- 
gers are  not  such  as  to  iuYoke  the  principles 
which  prevail  in  ordinary  railways,  the  pre- 
sumption does  not  arise  that  the  auty  of  the 
conductor  is  performed  hy  merely  stopping  a 
reasonable  length  of  time,  sufficient  to  enable 
passengers  to  get  on  or  off,  but,  in  such  cases, 
the  same  measure  of  duty  is  required  as  that 
imposed  upon  the  driver  of  a  horse-car;  that 
is,  he  shall  inform  himself  hy  looking  and  see- 
ing bow  many  passengers  desire  and  intend  to 
alight,  and  in  any  event,  to  see  and  know  that 
no  passenger  is  in  the  act  of  alighting,  or  in  a 
position  which  would  be  rendered  perilous  by 
putting  the  car  in  motion.  If  after  stopping 
and  waiting  a  reasonable  time  for  passengers 
to  ^et  off,  the  conductor  (places  himself  in  a 
position  where  he  can  see  and  know,  and  there 
are  do  indications  that  others  have  any  desire  or 
intend  to  alight  or  get  on,  the  conductor  may 
then  cause  the  car  to  move;  and  if  passengers, 
after  this,  attempt  to  get  on  or  off,  without 
further  notice  to  the  conductor,  and  he  has  no 
actual  knowledge  of  their  intention  and  posi- 
tion, they  do  so  at  their  peril,  and  not  at  the 
peril  of  the  carrier.  The  first  and  second 
charges  requested  by  defendant  relieved  the 
conductor  of  the  duty  to  take  any  precaution 
or  steps  to  inform  himself  as  to  whether  plain- 
tiff was  in  the  act  of  alighting  at  the  time  he 
signaled  the  engineer  to  go  forward.    We  are 


not  prepared  to  hold  "that  a  sufficient  time  to 
allow  the  plaintiff  to  get  off"  comes  up  to  the 
rule  declared  in  repeated  decisions  of  this 
State,  where  we  have  held  "  that  the  train 
must  await  a  sufficient  length  of  time  to  en- 
able passengers  to  alight  in  safety  by  the  exer- 
cise of  reasonable  diligence"  or  *•  to  convenient- 
ly alight."  The  charges  asked  to  this  effect 
were  calculated  to  mislead  in  respect  to  the 
time  the  train  was  required  to  await.  The 
court  was  not  authorized  to  charge  the  Jury, 
as  a  matter  of  law,  that,  because  two  other 
ladies  had  alighted  with  safetv,  the  car  had 
stopped  a  reasonable  time.  This  may  have 
been  matter  for  legitimate  argument  before  the 
jury,  but  did  not  authorize  the  legal  conclu- 
sion. The  plaintiff's  testimony  tended  to  show 
that  she  arose  for  the  purpose  of  getting  off 
as  soon  as  the  train  stopped,  and  that  she  con- 
tinued to  move  in  that  direction  until  she  was 
thrown  off  by  the  sudden  movement  of  the 
car.  The  same  objection  obtains  against  the 
fifth  charge.  This  charge  also  invades  the 
province  of  the  jury.  The  fourth  charge  may- 
assert  the  principle  applicable  to  ordinary  rail- 
roads, but  does  not  apply  to  dummy  engines, 
under  the  facts  proven  in  this  case.  The 
charges  given  to  the  jury  by  the  trial  court  are 
in  accord  with  the  views  of  this  court  herein 
expressed. 
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1.  Free  and  open  comment  and  criti- 
elsm  upon  the  acts  of  a  person  which  are  mat- 
ters of  publtc  concern  are  privllegred. 

8*  The  privilege  of  dlacuBslon  as  to  the 
acts  of  pubJio  persons  does  not  extend  to  the 
making*  of  false  statements  of  fact. 

8«  Reasonable  cause  to  believe  a  libelous 
charge  to  be  true  is  no  defense  for  its  publica- 
tion. 

4.  Evidence  in  a  libel  case  that  the  libel 
has  been  published  before  is  not  admissible  in 


mitigation  of  damages,  except  where  defend- 
ant's Ubel  refers  to  and  professes  on  its  face  to 
be  based  on  the  former  one. 

5*  Where  one  charged  with  firand  in  the 
New  York  custom  house  admits  that  sugar  was 
valued  there  lower  than  in  Boston,  and  claims 
that  the  Boston  polariscope  gives  too  high  a 
valuation,  evidence  that  it  does  not  is  admissible. 

6*  Damag^es  firom  publication  of  a  li- 
bel cannot  be  enhanced  by  the  repub- 
lication thereof  by  other  persons  even  if  there 
was  a  general  probability  of  its  republication. 

(June  20, 1891.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought  to 


Note.— Fair  criticiem  of  jniblic  men  aUowahU. 

The  public  conduct  of  a  publtc  man  is  matter 
of  public  interest,  and  may  be  discussed  with  the 
fullest  freedom.  It  may  be  made  the  subject  of 
bostUe  criticism,  provided  the  language  of  the 
writer  be  kept  within  the  limits  of  an  honest  in- 
tention to  discharge  a  public  duty,  and  is  not 
made  a  means  of  promulgating  slanderous  and 
malicious  allegations.  The  question  for  the  Jury 
is  whether  the  writer  has  transgressed  the  bounds 
within  which  comments  ought  to  be  confined;  or 
whether  it  was  made  the  opportunity  for  gratify- 
ing personal  vindictiveness  and  hostility.  Sey- 
mour v.  Butterworth,  8  Fost.  &  F.  872;  White  v. 
Nichols,  44  U.  8.  3  How.  287, 11  L.  ed.  601;  Moore  v. 
Butler,  48  N.  H.  181;  Forward  v.  Adams,  7  Wend. 
204;  Cook  v.  Hill,  8  Sandf.  841;  VanWyok  v.  Guth- 
rie, 4  Duer,  288;  VanWyck  v.  Aspinwall,  17  N.  Y. 
18  L.  R.  A.       . 


190.  See  Campbell  v.  Spottiswoode,  8  Best  ft  S.  776; 
Smith  V.  Tribune  Co.  4  Biss.  447;  Snyder  v.  Fulton, 
84  Md.  128,  6  Am.  Rep.  814;  Aldrich  v.  Press  Print- 
ing  Co.  9  Minn.  188;  Powers  v.  Dubois,  17  Wend.  88; 
4  Field,  Lawyers'  Briefs,  6  524. 

The  official  conduct  of  men  in  public  life,  and 
the  fitness  and  claims  of  candidates  for  official  sta- 
tion, are  tair  subjects  for  review  and  criticism  in 
the  public  prints,  and  such  honest  criticism,  al- 
though it  be  unfriendly  and  severe,  can  give  no 
occasion  for  the  suggestion  that  it  proceeds  from 
unworthy  or  indirect  motives.  Hart  v.  Townsend, 
67  How.  Pr.  88. 

Judges  and  text-book  writers  furnish  plentiful 
definitions  of  what  constitutes  a  libel,  with  varying 
shades  of  diflTerence.  They  all  agree  that  a  mali- 
cious publication,  tending  to  expose  a  person  to 
ridicule,  contempt,  hatred,  degradation  of  charac- 
ter, is  libelous.    2  Addison,  Torts,  809;  Bergmann  V. 
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recover  damages  for  the  publication  of  an  al- 
leged libel  which  resulted  in  a  verdict  in  favor 
ofplaintiff.    Sustained. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  A.  Hemenway  and  H.  N.  Shel- 
don* for  defendant: 

The  Byrne  report  and  affidavits  were,  by 
reference,  incorporated  into  the  alleged  libels. 
Accordingly  this  report  and  these  affidavits 
should  have  been  admitted  in  evidence  as  really 
a  part  of  the  articles  complained  of. 

Cook  V.  Hughes,  B,VHn&  111.112:  VanVaetor 
V.  WcUkup,  46  Cal.  134, 184;  Darby  y.  Ouseiey, 
1  Hurlst.  &  N.  1,  11;  Morehead  v.  Jones,  2  B. 
Mon.  210;  Bex  v.  Lambert,  2  Campb.  8»8; 
Weaver  v.  Uoyd,  1  Car.  &  P.  296;  Thornton 
V.  Stephen,  2  Mood.  &  Rob.  46;  Bedley  v.  Bar- 
low, 4  Fost.  &  F.  227;  Nash  v.  Benedict,  26 
Wend.  645;  GotUd  v.  Weed,  12  Wend.  12; 
Hotchkiss  V.  Lothrop,  1  Johns.  286;  Seripps  v. 
Foster,  41  Mich.  742;  Thompson  v.  Boyd,  Mill. 
80;  Young  v.  Gilbert,  93  111.  596;  Child  v.' 
Homer,  18  Pick.  508. 

This  evidence  was  competent  upon  the  qu'^s- 
tion  of  damages,  to  show  that  defendant  had 
made  its  publications  in  good  faith  and  with- 
out any  actual  malicious  intention. 

Blackburn  v.  Blackburn,  3  Car.  &  P.  146,  4 
Bing.  895;  JeUison  v.  Goodwin,  48  Me.  287; 
Hotchkiss  V.  Porter,  80  Conn.  414;  Fry  v. 
Bennett,  28  N.  Y.  324;  Stanley  v.  WM,  21 
Barb.  148;  Brawn  v.  WHght,  6  La.  Ann.  258. 

The  defendant's  offer  was  not,  as  in  Lothrop 
v.  Adams,  188  Mass.  471,  477,  to  show  that 
reports  were  in  circulation  against  the  plain- 
tin,  unknown  to  the  defendant  before  the 
publication,  but  to  show  public  documents 
published  and  circulated  by  the  United  States 
government,  containing  the  same  charges  as 
the  libels  and  weightier  charges  of  the  same 
character,  and  made  in  terms  the  express  ground 
and  foundation  of  its  statements. 

Whitney  v.  JanesviUe  Gazette,  5  Biss.  880; 
WiUooer  v.  Hill,  72  N.  Y.  86;  Beynolds  v. 
Tucker,  6  Ohio  St.  516;  Hatfield  v.  Lasher,  81 
N.  Y.  246;  Larrabee  v.  Minnesota  Tribune  Co, 
86  Minn.  141;  Duke  v.  State,  19  Tex.  App.  14. 

These  articles  were  privileged.  If  any  of 
them  were  privileged,  or  if  any  of  the  charges 
made  against  the  plaintiff  were  privileged,  then 
the  issue  as  to  these  was  whether  they  were 
published  without  malice,  in  good  faith,  and 
in  the  honest  belief  of  their  truth;  and  the 
evidence  offered  was  competent  upon  that 
issue. 


Bradley  v.  Heath,  12  Pick.  168;  Beminffton 
V.  Congdon,  2  Pick.  810;  SuMn  v.  Tappan,  5 
Cush.  104;  Lawler  v.  Earle,  6  Allen,  22;  Atwia 
V.  Maddntosh,  120  Mass.  177. 

It  was  competent  for  the  defendant  to  put  in 
such  testimony  as  this  in  mitigation  of  dam- 
ages. 

Cooke  V.  O'Brien,  2  Cranch,  C.  C.  17;  Weihr 
erbee  v.  Marsh,  20  N.  H.  661;  Minesinger  v. 
Kerr,  9  Pa.  812;  Galloway  v.  Oourtn^,  10 
Rich.  L.  414;  Enston  v.  Oramer,  64  Wis.  220; 
Taylor  v.  Chure/i,  8  N.  Y.  462;  Huson  v.  Iktle, 
19  Mich.  17;  Weed  v.  Bibbins,  82  Barb.  816; 
Burt  V.  McBain,  29  Mich.  260,  268. 

The  damages  may  be  swollen  by  proof  of 
actual  or  express  malice;  whether  this  is  or  is 
not  contended  to  ei^ist,  they  may  be  mitigated 
by  affirmative  evidence  of  the  defendant's  good 
faith  and  freedom  from  actual  malice. 

Seripps  v.  Beilly,  88  Mich.  10;  True  v.  Plum- 
ley,  86  Me.  466;  Haight  v.  Hoyt,  60  Conn.  588; 
Doe  V.  Boe,  82  Hun,  628;  Symonds  v.  Carter, 
82  N.  H.  458. 

The  measure  of  damages  depends  in  a  large 
degree  upon  the  motives  which  actuated  the 
defendants  in  making  the  publication,  and  the 
circumstances  under  which  it  was  made. 

Caldwell,  J.,  in  Erber  v.  Dun,  12  Fed.  Rep. 
526. 

Express  malice  aggravates  the  wrong  done 
by  the  utterance  of.  slanderous  words. 

Bigelow,  Ch,  J.,  in  Markham  v.  BusseU,  13 
Allen,  578,  575. 

In  such  case  the  degree  of  malice  would 
properly  measure  the  damages. 

Coffin  V.  Coffin,  5  Mass.  1,  6,  44. 

Though  the  presumption  of  legal  or  techni- 
cal malice  is  conclusive  so  far  as  concerns  the 
maintenance  of  the  action,  yet  such  evidence 
as  was  offered  by  this  defendant  is  competent 
to  reduce  the  amount  of  the  damages. 

Lick  V.  Owen,  47  Cal.  252;  Marks  v.  Baker, 
28  Minn.  162;  Hewitt  v.  Pioneer  Press  Co.  28 
31inn.  178;  Storey  v.  Early,  86  111.  461;  Shipp 
V.  Story,  68  Ga.  47;  Edgar  v.  NetoeU,  24  U.  C, 
Q.  B.  215;  Cook  v.  BarUey,  2  N.  J.  L.  169. 
See  Carpenter  v.  Bailey,  58  N.  H.  590;  Eviston 
V.  Cramer,  54  Wis.  220,  225;  Stow  v.  Converse, 
4  Conn.  18. 

Everyone  has  a  right  to  comment  on  matters 
of  public  interest  and  general  concern,  how- 
ever severely,  provided  he  does  so  fairly  and 
with  an  honest  purpose. 

Henwood  v.  Harrison,  L.  R.  7  C.  P.  606,  621: 
Wason  V.  WaUer,  L.  R.  4  Q.  B.  98,  94;  Miner 


Jones,  94  N.  Y.  51-64;  Byrnes  v.  Mathews,  12  N.  Y.  S. 
B.74. 

When  auyone  oonsents  to  be  a  candidate  for  a 
public  office,  he  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  respects  his  fitness  and 
qualifloatJons  for  the  office:  and  publications  of 
the  truth  on  this  subject,  with  the  honest  intent  of 
informing  the  people,  are  not  libelous.  Gom.  v. 
Clap,  4  Mass.  109;  Com.  v.  Odell,  8  Pittsb.  449. 

The  editor  of  a  newspaper  may  lawfully  publish 
the  fact  that  a  person  has  been  arrested,  and  upon 
what  charge.  Usher  v.  Severance,  20  Me.  9;  4 
Wait,  Act.  and  Def.  806. 

The  cases  are  uniform  in  holding  that  if  the 
words  used  are  capable  of  a  construction  which 
will  make  them  actionable  it  presents  a  question 
for  the  Jury,  even  though  they  axe  also  capable  of 
an  innocent  construction.  It  is  only  when  the  lan- 
13L.R.A, 


guage  is  incapable  of  a  construction  injurious  to 
the  plaintiff  that  the  oourt  is  Justified  in  withhold- 
ing it  from  the  Jury.  Sanderson  v.  Caldwell,  46 
N.  T.  400;  Patch  v.  Tribune  Asso.  88  Hun,  868;  Purdy 
V.Rochester  Print.  Co.  96  N.  Y.  872;  Townshend, 
Slander  and  Libel,  S  28. 

The  assertion  of  a  libel  either  by  Insinuation, 
irony,  question  or  allusion,  is  the  same  as  if  asserted 
directly  in  terms.  Folkard^s  Starkie,  Slander  and 
Libel,  181,  183;  Gibson  v.  Williams,  4  Wend.  8BM); 
Bjrmes  v.  Mathews,  12  N.  Y.  &  B.  74. 

for  further  annotation  on  this  subject,  see  noiUs 
to  Morey  v.  Morning  Journal  Ajbbo.  (N.  Y.)  9  L.  R. 
A.  621;  Price  v.  Conway  (Pa.)  8  L.  R.  A.  198;  SiUars  v. 
Collier  (Mass.)  6  L.  R.  A.  680;  Hayes  v.  Press  Co.  (Pa.) 
6L.  R.  A.  648:  Byam  v.  Collins  (N.  Y.) 2  L. R.  A. 
129;  Park  v.  Detroit  Free  Press  Co.  (Mloh.}  1 L.  B. 
A.  699. 
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▼.  DetTtrii  FlMt  d  T,  Co.  4»  Mich.  858;  KbIIv 
V.  Titding,  L.  R.  1  Q.  B.  699. 

Surely,  a  discussion  of  the  public  matters 
directly  affecting  the  threatened  commercial 
prosperity  of  Boston  and  its  yicinitv,  and 
wdghty  oeyond  everything  else  to  all  good 
citizens,  must  be  privileged. 

Wason  V.  Walter,  L.  R.  4  Q.  B.  98,  94;  Kane 
V.  Mulvaneif,  2  Jr.  C.  L.  Rep.  402;  Campbell  v. 
SpatHmooode,  8  Best  &  S.  769;  HarU  v.  Caih- 
«Yi«,  14L.  T.  N.8.  801. 

Whoever  fills  a  public  position  renders  him- 
self open  to  public  discussion,  and  must  accept 
an  attack  as  a  necessary  though  unpleasant 
appendage  to  his  office. 

Farmiter  v.  Ocmpiand,  6  Mees.  &  W.  108; 
Seymour  v.  Butterwarth,  8  Fost.  &  F.  876,  877; 
AV%  V.  Sherlock,  L.  R.  1  Q.  B.  686, 689;  Hed- 
ley  V.  Barlow,  4  Fost.  &  F.  224. 

Even  the  local  interest  of  the  inhabitants  of 
Boston,  to  avoid  the  unfair  diversion  of  its 
business  to  New  York,  would  alone  be  suffi- 
cient to  call  for  the  application  of  this  rule. 

Oox  V.  Feeneu,  4  Fost.  &  F.  18;  Purcell  v. 
Sawler,  L.  R.  2  C.  P.  Div.  218;  Harle  v.  Cath- 
erall,  eupra;  Crane  v.  Waters,  10  Fed.  Rep. 
619;  Frees  Co.  v.  Stewart,  12  Cent.  Rep.  275, 
119  Pa,  584;  Davie  v.  Duncan,  L.  R.  9  C.  P. 
S96. 

Plaintiff's  conduct  having  been  made  the 
subject  of  investigation  by  the  government, 
and  the  result  of  that  investigation,  with  the 
evidence  which  supported  it,  having  been  pub- 
lished and  circulated  broadcast  by  the  national 
^vernment,  and  acted  upon  by  the  removals 
of  officers,  and  then  brought  into  the  domain 
of  national  politics,  these  matters  and  the 
plaintiff's  connection  therewith  become  fit  sub- 
ject of  comment. 

Kelly  V.  Tinling,  L.  R  1  Q.  B.  699.  701; 
Bmith  V.  Biggins,  16  Gray,  251,  252;  Oott  v. 
Rulsifer,  122  Mass.  235,  288;  Barrows  v.  Bell, 

7  Gray,  801,  318;  Gasseti  v.  Gilbert,  6  Gray, 
94,  97;  Mo(n-e  v.  BvUer,  48  N.  H.  161;  Ptilmer 
V.  Concord,  48  N.  H.  211;  Ormsbyy.  Douglass, 
87  N.  Y.  477;  Adeoek  v.  Marsh,  8  Ired.  L.  860; 
White  V.  Nicholls,  44  U.  8.  8  How.  266,  11  L. 
ed.  691. 

Nor  will  the  mere  use  of  strong  terms  of  con- 
demnation, such  as  robbery,  swindle  or  con- 
spiracy, and  the  like,  in  an  otherwise  privileged 
statement,  take  away  that  character. 

Klinek  v.  Colby,  46  N.  Y.  427;  AtwUl  v. 
Mackintosh,  120  Blass.  177,  182. 

There  has  been  here  no  attack  upon  the  per- 
sonal character  of  the  plaintiff;  nothing  has 
been  said  of  him  except  in  connection  with  his 
public  acts,  nor  without  adequate  and  more 
than  adequate  support  in  official  publications 
of  official  records. 

Morrison  v.  Belcher,  8  Fost.  &  F.  614;  Carr 
V.  Hood,  1  Campb.  856,  note;  Tabart  v.  Tip- 
per, Id.  861;  Alderson,  B.,  in  Gaihercole  v. 
MiaU,  15  Mees.  &  W.  819,  840;  CampbeU  v. 
Spottiswoode,  8  Best  A  S.  769,  776. 

For  any  republication  not  actually  privileged, 
however  innocently  made,  the  plaintiff  can 
recover  full  compensation  from  the  publisher 
thereof,  and  therefore  he  cannot  recover  from 
defendant. 

Stevens  v.  HaHteell,  11  Met.  642;  Kenney  v. 
McLaughlin,  6  Gray,  8;  Watkin  v.  Hall,  L.  R. 

8  Q.  B.  896;  McPherson  v.  Daniels,  10  Bam. 
18  L.  R.  A. 


&  0.  268,  269;  DeCrespigny  v.  Wellesley,  5 
Ring.  892;  Sans  v.  Joerris,  14  Wis.  668;  Fbuh 
ler  V.  Chichester,  26  Ohio  St.  9;  Fitzgerald  v, 
Stewart,  68  Pa.  848;  Prime  v.  Eastwood,  45 
Iowa,  640;  Larkins  v.  Tarter,  8  Sneed,  681; 
State  V.  Batman,  16  La.  Ann.  166;  Cade  v. 
Bedditt,  Id.  492;  State  v.  Derry,  4  West.  Rep, 
92,  20  Mo.  Ajpp.  562;  McDonald  v.  Woodruff, 
2  DiU.  244;  Clifford  v.  Cochrane,  10  m.  App. 
570;  Branstetter  v.  Dorrough,  81  Ind.  627; 
Mason  v.  Mason,  4  N.  H.  110;  Lewis  v.  2files, 
1  Root,  846;  Austin  v.  Hanchet,  2  Root,  148; 
Kennedy  v.  Gifford,  19  Wend.  1^;  Inman  v. 
Foster,  8  Wend.  602;  Terwilliger  v.  Wands,  17 
N.  Y.  64,  67;  Hampton  v.  Wilson,  4  Dev.  L. 
468. 

The  uttererof  a  slander  is  not  responsible 
for  unauthorized  repetition  of  it  by  others. 

ShurtUffy.  Parker,  180  Mass.  293;  Hastings 
V.  Stetson,  126  Mass.  829;  Prime  v.  Eastwood, 
46  Iowa,  640.  644. 

Messrs,  R.  BL  Morse*  Jr.»  and  F,  J, 
Stimson,  for  plaintiff: 

The  documents  excluded  would  hot  have 
been  privileged  to  the  defendant  newspaper 
even  if  only  copied  in  full.  They  were  not 
even  privileged  to  Byrne  himself. 

SfieckeU  V.  Jackson^  10  Gush.  25;  Cowley  v. 
Pulsifer,  187  Mass.  892;  Clark  v.  Binney,  2 
Pick.  112,  117;  A.  C.  Freeman's  noftf  on  Libel, 
15  Am.  St.  Rep.  842,  847,  848. 

Comments  by  newspapers,  even  on  public 
documents  or  matters  which  are  privilegtkl, 
must  be  fair  and  upon  a  question  of  puolic 
interest. 

LoihrM  V.  Adams,  188  Mass.  471,  475,  482, 
pL  (6);  Fraser,  Libel,  art.  18,  p.  19,  note  1;  A. 
C.  Freeman,  I^ewspaper  Libel  {note  to  15  Am. 
St.  Rep.  818,  864). 

The  matter  or  thing  commented  on  must  be 
a  fact,  not  another  libel,  as  here. 

Fraser,  Libel,  pp.  20.  21;  CampbeU  v.  Spot- 
tiswoode,  3  Best  &  S.  778. 

These  articles  cannot  be  considered  fair  com- 
ments; nor  is  the  honesty  of  the  plaintiff,  a 
private  citizen,  matter  of  public  interest. 

Clark  V.  Binney,  2  Pick.  118. 

These  articles,  therefore,  original  with  the 
defendant  newspaper,  were  not  themselves 
privileged  to  it. 

Cowley  V.  Pulsifer^  187  Mass.  894,  895. 

Reports,  rumors,  etc.,  claimed  to  be  sources 
of  information,  are  not  admissible  in  libel  suits, 
even  in  mitigation  of  damages. 

Peterson  v.  Morgan,  116  Mass.  850;  Mahoney 
V.  Belford,  182  Mass.  398;  Alderman  v.  French, 
1  Pick.  1, 18;  Cla/rk  v.  MunseU,  6  Met.  878, 
889;  Kenney  v.  McLaughlin,  5  Gray,  8,  7; 
Watson  V.  Moore,  2  Gush.  188, 140;  Fraser, 
Libel,  p.  49. 

Particularly  is  it  so  when  defendant  reiterates 
the  libel  by  a  plea  in  justification. 

Wokott  V.  HaU,  6  Mass.  514,  518;  BodweU  v. 
Swan,  8  Pick.  877. 

It  is  no  defense,  even  if  defendant  believed 
the  report  true. 

Clark  V.  Brown,  116  Mass.  604,  607;  Fraser, 
Libel,  p.  20;  Parkhurst  v.  Ketchum,  6  Allen, 
406. 

Nor  are  they  admissible  to  disprove  malice. 

Peterson  v.  Morgan,  Alderman  v.  French, 
BodweU  V.  Swan  and  Clark  v.  Munsell  su- 
pra. 
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So,  even  although  evidence  of  subsequent 
defamation  was  admitted  to  prove  malice. 

Bodwelt  V.  StDatiy  supra. 

Conductors  of  the  public  press  are  not,  in 
the  absence  of  a  statute  to  that  effect,  entitled 
to  peeuliar  indulgence  and  especial  rights  and 
privileges. 

Sheekell  v.  Jackson,  10  Gush.  27. 

Holmes*  /.,  delivered  the  opinion  of  the 
court : 

In  this  case  there  must  be  a  new  trial.  We 
shall  state  the  grounds  on  which  we  come  to 
this  conclusion  and  shall  discuss  such  of  the 
rulings  as  dealt  with  questions  which  are 
likely  to  come  up  again.  Some  matters  not 
likely  to  recur  we  shall  pass  over.  The  first 
question  which  we  shall  consider  is  raised 
by  the  presiding  judge's  refusal  to  rule  that 
the  articles  were  privileged.  The  requests 
referred  to  each  article  as  a  whole.  Each 
article  contained  direct  and  indirect  allega- 
tions of  fact  touching  the  plaintiff  and  highly 
detrimental  to  him,  charging  him  with  being 
a  party  to  alleged  frauds  in  the  New  York 
custom  house.  Some  or  all  of  these  allega- 
tions we  must  take  to  be  false.  Therefore 
the  ruling  asked  was  properly  refused. 

We  agree  with  the  defendant  that  the  sub- 
ject was  of  public  interest  and  that  in  con- 
nection with  the  administration  of  the  cus- 
tom house  the  defendant  would  have  a  right 
to  make  fair  comments  on  the  conduct  of 
private  persons  affecting  that  administration 
in  the  way  alleged.  But  there  is  an  import- 
ant distinction  to  be  noticed  between  the  so- 
called  privilege  of  fair  criticism  upon  mat- 
ters of  public  interest  and  the  privilege 
existing  in  the  case,  for  instance,  of  answers 
to  inquiries  about  the  character  of  a  servant. 
In  the  latter  case  a  bona  fide  statement  not  in 
excess  of  the  occasion  is  privileged  although 
it  turns  out  to  be  false.  In  the  former  what 
is  privileged,  if  that  is  the  proper  term,  is 
criticism  not  statement,  and  however  it  might 
be  if  a  person  merely  quoted  or  referred  to  a 
statement  as  made  by  others,  and  gave  it  no 
new  sanction,  if  he  takes  upon  himself  in 
his  own  person  to  allege  facts  otherwise  li- 
bellous, he  will  not  be  privileged  if  those 
facts  are  not  true. 

The  reason  for  the  distinction  lies  in  the 
different  nature  and  degree  of  the  exigency 
and  of  the  damage  in  the  two  cases.  In 
these,  as  in  many  other  instances,  the  law 
has  to  draw  a  line  between  conflicting  inter- 
ests both  intrinsically  meritorious.  When 
private  inquiries  are  made  about  a  private 
person,  a  servant  for  example,  it  is  often  im- 
possible to  answer  them  properly  without 
stating  facts,  and  those  who  settled  the  law 
thought  it  more  important  to  preserve  a  rea- 
sonable freedom  in  giving  necessary  informa- 
tion than  to  insure  people  against  occasional 
unintended  injustice,  confined  as  it  generally 
is  to  one  or  two  persons.  But  what  the  in- 
terest of  private  citizens  in  public  matters 
requires  is  freedom  of  discussion  rather  than 
of  statement.  Moreover  the  statements  about 
such  matters  w^hich  come  before  the  courts 
are  generally  public  statements,  where  the 
harm  done  by  a  falsehood  is.  much  greater 
than  in  the  other  case. 
13  L.  R.  A. 


If  one  private  citizen  wrote  to  another  that 
a  high  official  had  taken  a  bribe  no  one 
would  think  good  faith  a  sufficient  answer 
to  an  action.  He  stands  no  better  certainly 
when  he  publishes  his  writing  to  the  world 
through  a  newspaper,  and  ue  newspaper 
itself  stands  no  better  than  the  writer. 
tiheckdl  V.  Jackwn,  10  Cush.  25,  26. 

The  distinction  to  which  we  have  referred 
has  been  brought  out  more  clearly  in  England 
than  it  has  been  in  our  own  decisions.  Thus 
m  Davis  v.  Shepstone^  L.  R.  11  App.  Cas. 
187,  190,  Lord  Herschell  says:  "It  is  one 
thing  to  comment  upon  or  criticise,  even 
with  severity,  the  acknowledged  or  proved 
acts  of  a  public  man,  and  quite  another  to 
assert  that  he  has  been  guilty  of  particular 
acts  of  misconduct.  In  the  present  case  the 
appellants  in  the  passages  which  were  com- 
plained of  as  libelous,  charged  the  respond- 
ent, as  now  appears  without  foundation,  with 
having  been  guilty  of  specific  acts  of  mis- 
conduct, and  then  proceeded  on  the  assump- 
tion that  the  charges  were  true,  to  comment 
upon  his  proceedings  in  language  in  the 
highest  degree  offensive  and  injurious;  not 
only  so,  but  they  themselves  vouched  for  the 
statements  by  asserting  that  though  some 
doubt  had  been  thrown  upon  the  truth  of 
the  story,  the  closest  investi^tion  would 
prove  it  to  be  correct.  In  their  lordship's 
opinion  there  is  no  warrant  for  the  doctrine 
that  defamatory  matter  thus  published  is  re- 
garded by  the  law  as  the  subject  of  any 
privilege."  Popham  v.  Piekbum,  7  Hurlst. 
«&  N.  891,  898 ;  Le  Pay  v.  Bumside,  L.  R.  4 
Ir.  556,  565,  566;  Campbell  v.  Spottiswoode, 
8  Best  &  8.  769,  779 ;  Walker  v.  Brogden,  19 
0.  B.  N.  S.  65 ;  Reg.  v.  mowers,  L.  R.  44  J. 
P.  877,  378 ;  Kegley  v.  Farrow,  60  Md.  158 ; 
Hamilton  v.  Eno,  81  N.  Y.  16;  State  v. 
Sehmitt,  49  N.  J.  L.  579,  586,  8  Cent.  Rep. 
626  :  Eviston  v.  Cramer,  57  Wis.  570  ;  Serippe 
V.  Foster,  41  Mich.  742,  746 ;  SheckeU  v.  Jack- 
son,  supra. 

The  foregoing  language  is  applicable  to 
the  case  at  bar.  The  defendant  in  all  the 
articles  makes  statements  of  fact  on  its  own 
behalf,  and  in  the  second  fairlv  may  be 
understood  to  intimate  that  the  private 
sources  of  information  alleged  by  the  words 
"  we  say  this  on  authority, "  apply  not  merely 
to  the  existence  of  corruption  in  the  New 
York  custom  house  but  to  the  plain  tiff  *s 
connection  with  it.  The  articles  published 
by  the  defendants  so  far  as  they  contained 
false  statement*  were  not  privileged. 

We  should  add,  however,  with  reference  to 
another  trial  that  there  was  evidence  that 
some  of  the  charges  in  the  articles  were  true, 
and  so  far  as  the  jury  might  find  them  to  be 
so,  inasmuch  as  the  matter  under  discussion 
was  a  matter  of  public  concern,  the  defend- 
ant would  be  justified  not  only  in  making 
those  charges,  but  in  free  and  open  comment 
and  criticism  in  regard  to  them. 

The  next  question,  the  first  which  is  raised 
by  the  bill  of  exceptions,  is  whether  the 
court  below  rightly  excluded  a  letter  from 
the  secretary  of  the  treasury  of  the  United 
States  and  an  ex  jxirte  report  on  the  same 
subject  made  to  the  treasury  department  con- 
taining similar  charges  against  the  plaintiff 
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coupled  with  evidence  that  the  writer  of  the 
articles  had  these  documents  before  him  and 
believed  the  statements  contained  in  them. 
The  evidence  was  offered  to  show  that  th^ 
defendant  acted  in  good  faith  and  as  it  is 
commonly  said  to  negative  express  malice, 
in  support  of  its  plea  of  privilege,  also  as 
bearing  on  damages,  and  generalljr  for  any 
purpose  for  which  it  might  be  admissible. 

We  already  have  considered  how  the  de- 
fendant stands  in  respect  of  privilege.  It  is 
said  that  the  report  tended  to  prove  that  the 
defendant  had  reasonable  cause  to  believe 
the  charges  to  be  true,  and  that  it  tended  to 
show  that  the  plaintiff  was  less  damaged  than 
he  otherwise  would  have  been  by  reason  of 
the  fact  that  similar  charges  had  been  made 
and  published  before.  As  to  the  former  of 
these  suggestions  it  is  enough  to  say  that  it 
is  not  a  justification  that  the  defendant  had 
reasonable  cause  to  believe  its  charges  to  be 
true.  A  person  publishes  libelous  matter  at 
his  peril.  Watson  v.  Moore^  2  Cush.  133, 
140 ;  Parkhurst  v.  Ketchum,  6  Allen,  406 ; 
Clark  V.  Br(n€n,  116  Mass.   504,  507. 

Then  as  to  damaees.  The  damages  recov- 
ered are  measured  fn  all  cases  by  the  injury 
caused.  Vindictive  or  punitive  damages 
are  never  allowed  in  this  State.  Therefore, 
any  amount  of  malevolence  on  the  defendant's 
part  in  and  of  itself  would  not  enhance  the 
amount  the  plaintiff  recovered  by  a  penny, 
and  reasonable  cause  to  believe  the  charges 
or  absolute  good  will  would  not  cut  it  down. 
Watson  V.  Moore,  Parkhurst  v.  Ketchum  and 
Clark  V.  Brown,  supra.  Apart  from  the  Stat- 
ute (Pub.  Stat.  chap.  167,  §  80)  and  possibly 
from  privilege  the  defendant's  motives  and 
intent  are  totally  immaterial.  Its  liability 
is  the  usual  liability  in  tort  for  the  natural 
consequences  of  a  manifestly  injurious  act. 

See  Capital  &  Counties  Bank  v.  Eenty,  L. 
R.  7  App.  Cas.  741.  787.  No  doubt  there 
might  be  cases,  especially  of  slander,  where 
it  is  impossible  photographically  and  pho- 
nographically  to  reproduce  the  overt  act 
complained  of  where  the  defendant's  motive 
would  afford  an  inference  as  to  the  character 
of  the  act  and  the  impression  made  by  it. 
No  doubt  a  manifestation  of  malevolent  mo- 
tives might  enhance  damages  under  our  rule 
allowing  damages  for  injured  feelings. 
Mahoney  v.  Be^ord,  132  Mass.  393,  394; 
Hastings  v.  SUtson,  130  Mass.  76,  78 ;  Mark- 
Jiam  V.  Russell,  12  Allen,  573.  See  Ford  v. 
Ford,  143  Mass.  577,  579 ;  Leonard  v.  Allen, 
11  Cush.  241.  But  there  is  nothing  of  that 
sort  in  this  case.  Watwn  v.  Moore,  2  Cush. 
133,  140 ;  Clark  v.  Munsell,  6  Met.  378,  388. 

As  a  general  proposition  the  defendant 
cannot  show  that  the  plaintiff's  damages  are 
less  than  they  otherwise  would  have  been  be- 
cause the  charge  has  been  made  and  published 
before.  Mahoney  v.  Belford,  132  Mass.  393; 
Peterson  v.  Morgan^  116  Mass.  350,  and  cases 
cited;  Alderman  v.  French,  1  Pick.  1,  18. 
See  Scott  v.  Sampson,  L.  R.  8  Q.  B.  Div.  491 ; 
Hatfield  v.  Lasher,  81  N.  Y.  246,  249,  250. 

But  with  reference  to  what  we  shall  have 
to  say  concerning  the  fourth  count,  it  should 
he  added  that  probably  a  different  rule  would 
apply  if  the  defendants'  publication  pro- 
fesses on  its  face  to  be  based  upon  other  pub- 
is L.  R  A. 


li cations  which  are  referred  to,  and  the  fact 
is  so. 

The  last  ground  on  which  it  was  argued 
that  the  report  should  have  been  admitted 
was  that  it  was  made  a  part  of  the  libel  by 
reference.  We  are  of  opinion  that  the  ar- 
ticles with  the  exception  of  that  set  out  in 
the  fourth  count  do  not  refer  to  the  report  in 
such  a  way  as  manifestly  on  their  face  to 
need  the  report  in  order  to  explain  them.  The 
report  was  laid  before  us  by  agreement  of 
counsel. 

It  is  a  very  long  document  which  it  would 
have  been  useless  to  read  through  to  the  jury, 
and  from  such  inspection  as  we  have  been 
able  to  make  does  not  in  any  way  explain, 
qualify  or  mitigate  the  expression  used  by 
the  defendant.  On  the  contrary,  its  only 
effect  could  be  to  raise  either  a  belief  or  a 
strong  suspicion  that  the  defendant's  charges 
were  true.  For  that  purpose  it  was  of  course 
incompetent,  and  therefore  as  a  practical 
matter  the  only  effect  of  allowing  it  to  go  in 
would  have  been  an  injustice  to  the  plaintiff. 

But  the  article  set  out  in  the  fourth  count 
stands  somewhat  differently  from  the  others. 
This  refers  to  the  report  in  terms  and  then 
proceeds  to  say  that  the  affidavits  in  the  re- 
port and  the  later  affidavits  denying  the 
former,  when  marshaled  together,  make  a 
terrible  indictment  against  the  plaintiff ;  that 
the  new  affidavits  evidently  are  intended  to 
shield  him ;  and  implies  that  the  public,  on 
reading  the  two  sets,  will  believe  the  former. 
The  jury,  if  they  should  compare  the  docu- 
ments, might  agree  with  the  inferences  of  the 
defendant,  and  to  that  extent  might  find  the 
allegations  of  the  article  to  be  true.  Under 
this  count  alone  the  report  should  have  been 
admitted,  for  the  above  reason  and  with  ref- 
erence to  the  damages,  as  we  have  stated 
earlier. 

Another  exception  is  to  the  exclusion  of 
evidence  that  the  polariscope  used  in  the 
Boston  custom  house  did  not  give  too  high 
a  valuation.  One  evidence  of  fraud  in  the 
New  York  custom  house  was  that  sugar  was 
valued  lower  there  than  in  Boston.  The 
plaintiff  admitted  the  fact  and  gave  as  one 
reason  for  it  that  the  Boston  examiner  over- 
estimated the  quartz  plate  by  which  he  tested 
his  instrument.  He  gave  this  reason  when 
attempting  to  secure  the  removal  of  the  Bos- 
ton examiner  from  New  York  after  the  latter 
had  been  sent  there  to  reform  the  alleged  New 
York  practices.  The  evidence  offerea  tended 
to  prove  the  existence  of  the  fraud  and  per- 
haps that  the  plaintiff  knew  of  its  existence 
and  should  have  been  admitted. 

The  court  was  asked  to  rule  that  the  plain- 
tiff could  not  recover  for  repetitions  of  the 
defendant's  libels  by  others,  and  several  other 
rulings  tending  in  the  same  direction  were 
asked. 

The  court  instructed  the  pury  as  follows: 
**  One  who  publishes  a  libel  is  not  responsible 
for  the  publication  of  it  by  others ;  that  is  to 
say,  he  is  not  responsible  for  the  injurious 
act  of  another.  But  there  is  a  general  prin- 
ciple which  runs  through  all  tort  cases, 
which  is  generally  stated  In  this  way :  That 
a  man  is  presumed  to  intend  the  natural  and 
probable  consequences  of  his  acts,  and  that 
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instruction  therefore  should  be  qualified  in 
that  way.  He  is  not  responsible  for  the  in- 
jurious acts  of  another  in  publishing,  but 
he  is  under  obligations  to  the  plaintiff  to 
take  into  account  and  into  consideration  what 
will  be  the  natural  and  probable  consequences 
of  his  act  in  putting  a  libel  into  circulation. 
To  that  extent  he  is  responsible,  and  only  to 
that  extent.'*  The  general  proposition  laid 
down  is  correct,  no  doubt  if  rightly  under- 
stood, and  it  was  applied  to  libel,  under 
what  circumstances  and  with  what  meaning; 
does  not  appear,  in  MiUer  v.  BuUer^  6  Cush. 
71.  But  if  applied  to  libel  or  slander  with- 
out further  explanation  it  is  likely  to  be 
misleading,  and  when  put  as  a  qualification 
of  the  ruling  asked  hanlly  can  fail  to  be  so. 


The  meaning  which  naturally  would  be 
conveyed  to  the  Jury  is  that,  although  a 
particular  republication  cannot  be  recoTered 
for,  damages  may  be  enhanced  by  the  gen- 
eral probability  of  unlawful  republications. 
This  is  not  the  law.  Wrongful  acts  of  in- 
dependent third  persons  not  actually  intended 
by  the  defendant  are  not  regarded  by  the  law 
as  natural  consequences  or  his  wrong,  and 
he  is  not  bound  to  anticipate  the  general 
probability  of  such  acts  any  more  than  a 
particular  act  by  this  or  that  individual. 
Hastings  v.  8Utson,  126  Mass.  829,  881; 
ShurOeff  v.  Parker,  180  Mass.  298,  296 ;  Hayes 
V.  Ifyde  Bark  (Mass.)  12  L.  R.  A.  249;  Leon- 
ard V.  Allen,  11  Cush.  241,  246. 
Exeeptums  sustained. 
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METROPOLITAN  ELEVATED  R.  CO.  et 
al,,  Appts. 

(....N.  T.....) 

The  use  of  a  house  as  a  place  of  prostitu- 
tion does  not  affect  the  liability  for  depreciation 
of  Its  value  from  the  construotlon  and  operation 
of  an  elevated  railroad  in  the  street  in  front  of  it. 

(June  2, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York, 
affirming  a  judffment  of  the  Special  Term  in 
favor  01  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  his  property  by 
reason  of  the  construction  and  operation  of  an 
elevated  railroad  in  the  street  in  front  of  them, 
and  to  enjoin  the  further  operation  of  the  road. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  JuUen  T.  Davlee  and  Bralnard 
Tollee*  for  appellants: 

Entirely  irrespective  of  the  illegality  of  the 
use,  the  fact  that  the  premises  during  the  per- 
iod in  question  were  applied  to  a  use  with 
which  the  elevated  railroad  did  not  interfere, 
was  of  the  highest  relevancy. 

Tallman  v.  Metropolitan  Elec,  R,  Co.  8  L. 
R.  A.  178,  121  N.  Y.  119;  Henderson  v.  Jfew 
York  Cent.  R.  Co.  78  N.  Y.  423;  Colrick  v. 
iSwinburne,  8  Cent.  Rep.  701,  106  N.  Y.  608, 

The  rule  of  damage  is  the  impairment  of  the 
rental  value  of  the  premises  to  the  time  of  the 


commencement  of  the  action,  and  the  impair- 
ment must  be  determined  with  reference  to  the 
condition  in  which  the  premises  were  when  the 
road  was  built  and  with  reference  to  the  uses 
for  which  the  premises  were  then  rented  or  to 
which  they  could  have  been  put  in  the  condi- 
tion they  were  in. 

Greene  v.  Neu>  York  Cent.  dH.RR.  Cb.  65 
How.  Pr.  164. 

If  the  use  is  illegal  the  law  cannot  recognize 
any  such  thing  as  damages  from  interference 
with  it 

Kane  v.  Johnston,  9  Bosw.  164;  Sherman  v. 
Fall  River  I.  W.  Co.  6  Allen,  218;  Jaques  v. 
Bridgeport  H.  R.  Co.  41  Conn.  61. 

In  a  case  where  the  law  refuses  damages  for 
an  interference  with  the  unlawful  use  of  prop- 
erty, equity  will  not  intervene  to  prevent  such 
an  interference  by  injunction.  The  maxim  is, 
that  he  who  doeth  iniquity  shall  not  have  eouity. 

Francis,  Maxims  of  Equity,  p.  7;  dykes  v. 
Beadon,  L.  R.  11  Ch.  Div.  170;  Reghy  v.  Ow- 
nol,  L.  R.  14  Ch.  Div.  482;  Smithy.  White,  L. 
R.  1  Eq.  626. 

Messrs.  Henry  A.  Forster  and  John  A« 
Weeke,  Jr.*  for  respondent: 

Even  if  the  house  had  been  disreputable  tliat 
would  not  have  justified  the  defendant  in  tak- 
ing an  easement  in  it  and  damaging  it  greatly 
without  compensation. 

Ely  V.  Niagara  County  Suprs.  86  N.  Y.  297; 
McEeon  v.  See,  4Robt.  469;  BtodgeU  v.  Syra- 
cuse, 86  Barb.  626. 

AndrewB»  /.,  delivered  the  opinion  of 
the  court : 
The  judgment  awarded   to  the  plaintiff 


'SonoL—The  rule  in  condemnaiAon  proceedings. 

The  true  rule,  t^e  only  rule,  whloh  will  do  equal 
jostloe  to  all  parties  is  to  determine  what  will  be 
the  effect  of  the  proposed  change  upon  the  market 
value  of  the  property.  The  proper  inquiry  is.  What 
is  it  now  fairly  worth  in  the  market,  and  what  will 
it  be  worth  after  the  improFement  is  made/— fol- 
lowing Bronson,  J.  (Be  Furman  Street,  17  Wend. 
648).  The  rule  Is  itself  approved  in  many  subsequent 
oases,  and  in  the  Altiany  Northern  R.  Go.  v.  Lansing, 
16  Barb.  71,  it  is  said:  "They**  (the  commissioners) 
18  L.  R.  A. 


*'were  to  consider  how  the  taking  of  the  land  .  .  . 
would  affect  the  residue  of  the  owner^s  land.  Would 
it  leave  that  residue  in  an  inconvenient  unmarket- 
able shape?  If  so,  this  fact  might  properly  be  tak- 
en into  the  account  in  determining  the  amount  of 
compensation.  Thus,  if  the  land  to  be  taken  should 
lie  between  the  owner*s  house  and  the  highway,  the 
amount  of  compensation  should  be  vastly  more 
than  for  the  same  quantity  of  land,  equally  valu- 
able in  Itself,  but  situate  in  some  remote  pert  of  the 
owner*s  premises.**  Henderson  v.  New  York  Cent. 
B.0O.78N.T.4JB8. 
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daniages  in  the  sum  of  $2,150  for  loss  in  the 
diminution  of  rents  of  premises  in  Amity 
Street  in  the  City  of  New  York,  owned  by 
the  plaintiff  between  April  26,  1882,  and 
the  time  of  the  trial,  occasioned  by  the  con- 
fitniction  of  the  elevated  railway  in  the  street, 
and  also  awarded  an  injimction  against  the 
further  maintenance  of  the  structure,  unless 
the  defendant  should  pay  to  the  plaintiff 
the  sum  of  $4, 000,  which  was  found  to  be 
the  permanent  depreciation  in  th^  value  of 
the  plaintiff's  property  by  reason  of  the 
maintenance  and  operation  of  the  defend- 
ants* road,  upon  the  assumption  that  the 
street  should  continue  to  be  used  for  the  rail- 
wav.  The  defendants  do  not  assail  these 
^dings,  nor  question  the  measure  or  charac- 
ter of  the  relief  granted  bv  the  judgment, 
except  upon  a  single  ground.  Evidence  was 
given  tending  to  snow  that  prior  to  the  con- 
struction of  the  elevated  railway,  and  from 
time  to  time  subsequent  thereto  during  the 
period  for  which  loss  of  rents  was  claimed 
and  awarded,  the  house  on  the  premises  was 
let  by  the  plaintiff  to  tenants,  and  was  by 
them  used  as  a  house  of  prostitution ;  the 
plaintiff,  during  the  whole  period  for  which 
damages  were  claimed,  livea  abroad,  and  the 
premises  were  placed  in  the  charge  of  a 
real-estate  agent,  who  let  them  for  the  plain- 
tiff. 

The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  construction  and 
operation  of  the  railway  in  Amity  Street  had 
resulted  in  making  the  locality  less  desirable 
for  residence  purposes,  and  that,  in  conse- 
quence, the  owners  of  tenant-houses  on  the 
street  were  obliged,  in  order  that  they  should 
be  occupied,  to  let  them  to  an  inferior  class 
of  tenants,  fqr  brief  periods,  and  at  a  re- 
duced rent.  The  plaintiff  *8  agent  rented  the 
house  in  question  to  such  tenants  as  applied, 
and,  among  others  who  occupied  the  house 
for  a  part  of  the  period  for  which  damages 
were  awarded,  were  persons  who  used  the 
house  for  disreputable  purposes.  It  is  not 
claimed  that  the  house  was  let  for  the  pur- 
pose of  being  used  as  a  house  of  prostitution; 
and,  while  there  is  some  evidence  tending  to 
show  that  the  plaintiff's  agent  had  notice 
that  in  some  cases  the  house  was  so  used, 
and  that  he  renewed  leases  after  such  notice, 
there  is  an  entire  absence  of  any  evidence 
that  the  agent  in  any  way  affirmatively 
aided,  abetted,  or  countenanced  such  use,  or 
that  the  rent  was  fixed  with  any  reference 
thereto.  The  locality  seems  to  have  steadily 
deteriorated  in  the  character  of  its  inhabit- 
ants since  the  construction  of  the  railway. 

The  defendants'  counsel  requested  the  trial 
Judffe  to  find  that  the  plaintiff's  house  was 
used  as  a  house  of  prostitution  to  the  knowl- 
edge of  the  plaintiff's  agent,  and  also  that, 
for  the  purposes  for  which  it  was  used,  the 
acts  of  the  defendants  had  caused  no  diminu- 
tion in  the  rental  value.  The  court  refused 
these  requests  as  Irrelevant,  and  an  exceotion 
was  taken.  Exceptions  to  the  refusal  to  find 
these  facts  present  the  only  questions  upon 
which  the  defendants  rely  for  a  reversal  of 
the  Judgment. 

The  principle  that  courts  will  not  lend 
their  aid  to  enforce  any  claim  repugnant  to 
18  L.  B.  A. 


justice,  or  bottomed  upon  an  illegal  transac- 
tion, or  give  relief  contrary  to  eood  morals 
or  public  policy,  is  familiar,  and  is  founded 
upon  the  most  obvious  policy.  The  rule  is 
most  frequently  invoked  in  cases  on  contract. 
Where  a  party  seeks  to  enforce  a  contract 
obligation  the  consideration  of  which  is  il- 
legal, or  which  provides  for  the  performance 
of  an  illegal  or  criminal  act,  the  case  is 
plain. 

There  is  a  class  of  cases,  however,  where 
the  contract  sued  upon  appears  to  have  some 
relation  to  an  illegal  transaction,  or  in  a 
sense  to  spring  out  of  it,  where  the  courts 
have  had  difficulty  in  determining  whether 
the  contract  fell  within  the  principle.  The 
sale  of  smuggled  goods,  or  the  sale  of  goods 
which  the  vendor  knew  were  purchased  to  be 
smuggled,  doing  nothing  to  aid  or  in  further- 
ance of  the  illegal  purpose  beyond  the  bare 
act  of  sale,  are  exceptions. 

The  general  doctrine  in  these  and  like 
cases  was  very  exhaustively  considered  in 
the  opinions  on  the  argument  and  reargument 
in  Tracy  v.  TcUmage,  14  N.  Y.  162,  210.  In 
the  present  case  the  plaintiff  is  not  seeking 
to  enforce  an  illegal  contract,  nor,  indeed, 
any  contract  at  all.  His  claim  is  baised  upon 
a  trespass,  whereby  he  has  been  prevented 
from  receiving  rents  from  his  house  which 
he  would  have  received  except  for  the  un- 
authorized use  of  the  street  by  the  defend- 
ants, and  to  restrain  the  further  continuance 
of  the  trespass,  except  on  condition  of  com- 
pensation being  made  for  the  injury  to  the 
inheritance.  Tne  fact  that  the  house  had 
been  used  as  a  house  of  prostitution  did  not 
enter  as  an  element  into  the  award  of  dam- 
ages, nor  could  that  fact  be  properly  consid- 
ered. If  the  plaintiff  had  sought  to  enhance 
the  damages  on  the  ground  that  the  rental 
value  of  the  house  as  a  house  of  prostitution 
had  been  depreciated  by  the  construction  of 
the  railway,  and  the  award  had  been  based 
upon  that  consideration,  the  defendants  would 
have  had  just  ground  of  complaint.  If  the 
fact  had  been  K)und  that  the  acts  of  the  de- 
fendants did  not  diminish  the  rental  value 
of  the  house  as  a  house  of  prostitution,  it 
would  not  show  or  tend  to  show  that  the 
plaintiff  had  not  been  injured  in  the  amount 
awarded  by  the  court.  The  testimony  showed 
that  the  railway  had  diminished,  by  the 
amount  awarded,  the  rents  which  would  have 
been  realized  for  the  ordinary  use  of  the 
property.  We  are  of  opinion  that  the  re- 
quests to  find  were  properly  refused.  They 
were  based  upon  a  misapprehension  of  the 
doctrine  that  courts  will  not  enforce  im- 
moral or  illegal  claims.  The  particular 
use  of  the  house  had  nothing  to  do  with  the 
injury  suffered  by  the  plaintiff,  but  the  in- 
jury was  wholly  independent  of  such  use. 
The  occupation  of  the  house  as  a  house  of 
prostitution  was  no  justification  of  the  in- 
jury ot  which  the  plaintiff  complains.  The 
plaintiff  is  not  seeking  to  enforce  any  claim 
founded  upon  such  occupation.  The  judg- 
ment neither  sanctions  nor  encourages  such 
use.  It  awuds  damages  which  the  plaintiff 
has  sustained,  however  the  house  may  have 
been  occupied.  The  case  of  Ely  v.  Niagara 
County  8uprB.,  36  N.  Y.  297,  is  quite  analo- 


104 


New  Tobk  Ck)UBT  ov  Appeals. 


JtJBB, 


gous.  It  was  there  held  that  it  was  no  de- 
fense to  the  liability  of  a  county  for  the  de- 
struction of  the  plaintiff's  house  by  a  mob 
that  the  house  was  kept  by  her  as  a  bawdy- 
house,  and  a  resort  for  thieves  and  criminals. 

The  findings  requested  were  irrelevant,  and 
thejudffment  should  therefore  be  affirmed. 

All  concur. 


Be  Application  for  Ancillary  Administration 
upon  ESTATE  OF  James  D.  PROUT,  De- 
ceased. 

(....N.  Y ) 

A  bond  for  double  the  value  of  the  per- 
sonal estate  in  the  State,  as  in  the  case  of 
principal  administration,  may  be  required  under 
Code  Civ.  Proc,  S  2809,  on  granting:  anciUary  ad- 
ministration, where  the  security  already  given  in 
the  place  of  principal  administration  is  insuffi- 
cient, although  that  section  provides  that  the 
bond  may  in  theldiseretion  of  the  surrogate  be  in 
such  a  sum  '^ot  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  res- 
idents of  the  State*'  as  will  secure  resident  cred. 
itOTS.  The  section  is  intended  to  allow,  but  not  to 
require,  a  smaller  bond  than  in  ordinary  cases. 

(June  8,  1891.) 

APPEAL  by  Hannah  M.  Prout  from  an  or- 
der of  the  General  Term  of  the  Supreme 
Court,  Second  Department,  afflrminf;  an  order 
of  the  Surrogate  for  Kings  County,  requiring 
her  to  give  a  bond  in  twice  the  amount  of  the 
full  value  of  the  personal  estate  of  James  D. 


Prout,  deceased,  situated  in  New  York  State, 
as  a  condition  of  his  granting  her  ancillary  let- 
ters of  administration  upon  such  estate.    Af- 


The  facts  sufficiently  appear  in  the  opinion. 

Mr.  William  J,  Oroo,  for  appellant: 

On  granting  ancillary  letters  of  administra- 
tion the  surrogate  cannot  require  a  bond  ex- 
ceeding twice  the  amount  wmch  appears  to  be 
due  creditors  in  this  State. 

Be  Musgrave,  5  Dem.  427;  Moyer  v.  Weil,  1 
Dem.  71;  Boans  v.  8choonmaker,  2  Dem.  249; 
McEcov's  Estate,  8  Law  Bull.  81;  Lynee^r,  Oo- 
Itfy,  1  Redf.  405,  14  Abb.  Pr.  461. 

Mr,  O.  H.  Crawford  for  respondent. 

Andrews,  </.,  delivered  the  opinion  of 
the  court : 

The  question  turns  upon  the  power  of  the 
surrogate  to  require  an  administrator's  bond 
in  double  of  the  value  of  the  personal  estate, 
in  this  State,  of  James  D.  Prout,  who,  at 
the  time  of  his  death,  »was  a  resident  of  New 
Jersey,  as  a  condition  to  the  grant  of  ancil- 
lary administration.  The  personal  estate  of 
the  decedent,  at  the  time  of  his  death,  con- 
sisted of  personal  effects  of  the  value  of 
about  $2,500,  in  New  Jersey,  and  of  stocks 
and  securities  of  the  value  of  about  (40,000, 
deposited  with  a  safe  deposit  company  in  the 
City  of  Brooklyn.  On  the  first  day  of  Au- 
gust, 1889,  letters  of  administration  were 
issued  by  the  Probate  Court  of  New  Jersey 
to  the  widow  of  the  decedent  upon  her  peti- 
tion setting  forth  that  the  personal  estate  of 
the  decedent  in  that  State  did  not  exceed  the 


NOTB.— Code  pravMUirvi  q»  to  letters  testamentary* 

The  New  York  Code  of  Civil  Procedure,  6  2890,  re- 
latinK  to  the  arrant  of  andUary  letters  testamentcuy 
or  of  administration,  authorizes  a  surrogate,  upon 
the  issuance  of  such  letters,  to  fix  the  penalty  of 
the  official  bond  in  his  discretion,  except  that  he 
cannot  require  any  larger  penalty  than  twice  the 
amount  which  appears  to  be  due  to  resident  credi- 
tors.   Evans  v.  Schoonmaker,  2  Dem,  249. 

The  Code  requires  that  an  administrator  with  the 
will  annexed  shall  give  security  (9  2645).  It  also 
gives  to  any  person  interested  in  the  estate  the  right 
to  insist  that  the  bond  given  shall  be  in  the  full 
amount  required  by  law,  and  with  sufficient  securi- 
ties, and  not  only  in  an  amount  large  enough  to  se- 
cure the  separate  Interest  of  such  ^rson  (6  2607). 
Re  Weeks'  Estate,  I'N.  Y.  Qv.  Proc.  166. 

Although  Code  Civ.  Proc.,  862645,2867,  literally  re- 
quire an  administrator  with  the  will  annexed  to 
give  a  bond  in  a  penalty  **not  less  than  twice  the 
value  of  the  personal  property  of  which  the  dece- 
dent died  poflseased,**  etc.,  yet,  where  he  is  also  an 
administrator  de  bonis  non^  those  provisions  are  to 
be  construed  as  fixing  the  minimum  penalty  of  his 
bond  at  the  value  of  the  property  left  unadmlnis- 
tered.    Button  v.  Weeks.  5  Bedf .  368. 

Section  2667  confers  upon  the  surrogate  no  au- 
thority to  accept  less  security  than  double  the  value 
of  the  personal  property  of  the  deceased,  exclusive 
of  such  claim,  or  to  issue  letters  limiting  in  any 
way  the  administrator's  authority  over  that  prop- 
erty.   Re  Malloy,  1  Dem.  421.1 

Origin  of  the  law  requirino  administralion  bonds. 
The  English  Statute  (21  Henry  VIIT.  chap.  6,  S  8: 
22  A;  28  Car.  II.  chap.  10,  §  1),  requiring  bond  to  be 
given  to  the  ordinary  upon  committing  administrar 
tion  of  the  goods  of  any  person  dying  intestate,  is 
13  L.  R.  A. 


Incorporated  into  the  statutes  of  every  State  la  the 
Union.    1  Woerner,  Administration,  6  249. 

The  law  in  the  several  States  is  uniform  on  thia 
point,  requiring  the  administrator,  whether  with 
the  will  annexed,  de  bonis  non,  temporary  :or  per^ 
manent,  to  erive  bond,  with  two  or  more  aufflolent 
securities,  in  a  sum  at  least  double  the  value  of  such 
personal  property  as  may  come  into  his  poflBeasfon 
belonging  to  the  estate  of  the  decedent;  with  the 
exception  of  Louisiana,  where  the  minimum  is  fixed 
at  *'one  fourth  beyond  the  estimated  value  of  the 
movables  and  immovables,  and  of  the  credits  oom> 
prised  in  the  inventory  exclusive  of  bad  debts*' 
(Civ.  Code,  art.  1048),  and  Mississippi,  where  it  must 
equal  the  value  of  the  personal  estate  at  least- 
Miss.  C^de  1880,  §  1905. 

In  Pennsylvania,  an  administration  where  no 
bond  is  firiven  is  by  statute  declared  void  (Act  March 
15, 1832,  6  27),  and  there,  as  well  as  in  South  Carolina, 
the  register  or  ordinary  neglecting  to  take  the  ad- 
ministration bond  is  liable  for  all  damages;  and  al- 
though the  damages  do  not  appear  to  result  from 
the  neglect,  yet  the  law  will  presume  so.  Boggs  v- 
Hamilton,  2  MiU.  (S.  C.)  881.  See  1  Woerner,  Ad- 
ministration, §  249. 

Stalutory  reguUUion  of  the  subject. 
In  most  of  the  American  States  statutory  provte- 
ion  exists  by  virtue  of  which  a  testator  may  relieve 
his  administrator  or  executor  from  the  neoeasity  of 
giving  a  bond  by  Incorporating  words  to  that  effect 
in  some  recital  of  the  will,  and  his  wishes  in  this  re- 
gard will  be  respected,  unless  it  satisfactorily  ap- 
pears that  there  is  danger  of  a  fraudulent  misap- 
propriation or  waste  of  the  decedent^s  property,  in 
which  case  the  court  will  interfere  and  direct  the 
execution  of  an  appropriate  bond.  This  rule  is  en- 
forced in  the  following  States:  Alabama  (Code  1866^ 
H  2024,2025);  California  (Codeav.  Proo.  691888, 1806); 
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sum  of  $2,500.  The  administratrix,  on  the 
granting  of  the  letters,  executed  her  bond 
with  sureties  in  the  penal  sum  of  $5,000  to 
the  surrogate  of  Monmouth  County,  New 
Jersey,  where  the  decedent  resided,  condi- 
tioned to  account  for  the  personal  estate  of 
the  intestate  "in  the  State  of  New  Jersey,'' 
which  has  or  shall  come  to  her  bands.  The 
petitioner  did  not  disclose  in  her  petition  the 
fact  that  there  was  any  other  personal  estate 
of  the  decedent  beyond  what  was  in  his  actual 
possession  in  that  State  at  his  decease.  On 
the  first  day  of  April,  1890,  the  widow,  who 
with  her  infant  child  had  become  a  resident 
of  Brooklyn,  applied  to  the  surrogate  of 
Kings  County  by  petition,  for  ancillary 
letters  of  administration,  the  petition  setting 
forth,  among  other  things,  the  granting  of 
the  letters  in  New  Jersey,  and  that  the  de- 
cedent left  personal  estate  in  Kings  County 
of  the  value  of  about  $40,000,  and  that  one 
Moses  P.  Prout,  of  Brooklyn,  is  or  claims  to 
be  a  creditor  of  the  decedent,  and  that  there 
was  no  other  person  claiming  to  be  creditor 
known  to  the  petitioner.  The  surrogate 
thereupon  issued  a  citation  to  creditors  of  the 
decedent,  and  on  the  hearing  Moses  P.  Prout 
presented  affidavits  to  the  effect  that  the  de- 
cedent was  indebted  to  him  in  the  sum  of 
$7,871.78,  with  interest;  that  the  decedent, 
at  his  death,  was  the  owner  of  securities  to 
the  amount  above  mentioned,  deposited  in  a 
safe  deposit  company  in  Brooklyn ;  that  the 
only  security  given  by  the  administratrix 
was  the  bond  of  $5,000,  and  that  she  had  no 
pecuniary  responsibility  apart  from  her  in- 


terest as  widow  in  the  estate  of  the  decedent. 
The  surrogate  made  an  order  that  ancillary 
letters  be  granted  to  the  widow,  on  condition 
that  she  should  give  a  bond,  with  sureties, 
to  be  approved  by  the  surrogate,  in  a  pen- 
alty of  double  the  value  of  that  part  of  the 
personal  estate  of  whi(ih  the  deceased  died 
possessed,  which  at  his  death  was  within  the 
County  of  Kings. 

The  administratrix  appeals  from  the  order 
on  the  ground  that  the  sun'ogate  had  no 
power  to  require  a  bond  upon  the  application 
for  ancillary  letters,  in  a  penalty  exceeding 
twice  the  amount  of  the  debts  owing  by  the 
intestate  to  creditors  within  the  State.  Thi& 
question  depends  upon  the  true  construction 
of  section  2699  of  the  Code  of  Civil  Proced- 
ure.    That  section  is  as  follows : 

**  Upon  the  return  of  the  citation  the  surro- 
gate must  ascertain,  as  nearly  as  he  can  do 
so,  the  amount  of  debts  due,  or  claimed  to 
be  due,  from  the  decedent  to  residents  of  the 
State.  Before  ancillary  letters  are  issued 
the  person  to  whom  they  are  awarded  must 
qualify,  as  prescribed  in  article  fourth  of 
this  title  for  the  qualification  of  an  adminis- 
trator upon  the  estate  of  an  intestate ;  except 
that  the  penalty  of  the  bond  may,  in  the 
discretion  of  the  surrogate,  be  in  such  a 
sum,  not  exceeding  twice  the  amount  which 
appears  to  be  due  from  the  decedent  to  resi- 
dents of  the  State,  as  will,  in  the  surrogate '» 
opinion,  effectually  secure  the  payment  of 
those  debts ;  or  the  sums  which  the  resident 
creditors  will  be  entitled  to  receive  from  the 
persons  to  whom  the  letters  are  issued,  upon 


Colorado  (Gen.  Laws  1883,  §  8619);  Cooneoticut  (Gen. 
Stat.  1888,  8  548;  double  the  amount  of  debts);  lUl- 
noia  (Rev.  Stat.  1885,  p.  105,  S  7);  Kansas  (Dassler's 
Stat.  1885,  ohap.  87,  M  8,  4);  Kentucky  (Gen.  Stat. 
1897,  p.  687,  6  i);  Maine  (Rev.  Stat.  1888,  chap.(M,  S  9); 
Mississippi  (Rev.  Oode  1880,  S  1982);  Missouri  (since 
November  1, 1879)  (Rev.  Stat.  1879,  S  12);  Nevada 
(Comp.  Laws  1878,  M  653,  560);  Ohio  (Rev.  Stat.  1880, 
M  OWa,  6007):  Oregon  (Code  1887,  §  1068);  Rhode  Is- 
land (Pub.  Stat.  1882,  chap.  184,  §  14);  Tenneasee 
(Oode  1884,  H  8083, 8066);  Texas  (Rev.  Stat.  1888,  art- 
1880, 1808);  Vermont  (Felton  v.  Bowles,  57  Vt.  882)? 
Vfarginia  (Code  1887,  S  2642);  West  Virginia  (Kelley's 
Rev.  Stat.  1878,  chap.  146,  6  7),  and  Wisconsin,  Rev. 
Stat.  1878,  M  8794, 3795. 

In  Enfirland,  and  in  several  of  the  American  States, 
the  bond  is  dispensed  with.  Illustrations  of  this 
rule  are  found  in  the  statutes  of  the  following 
States:  Florida  (Dig.  1881,  p.  79,  6  11,  p.  80,  I  12): 
Georgia  (Ck>de  1882,  fl  2447);  Louisiana  (Civ.  Ck>de,  art* 
1677);  New  York  (Code  Civ.  Proc.  fl  2838;  Demarest^s 
Estate,  1  N.  Y.  Civ.  Proc.  Rep.  302);  North  Carolina 
(Rev.  Code  1883,  I  1515);  Pennsylvania  (Brightly's 
Purd.  Dig.  1883,  p.  510,  S  21,  p.  511,  6  28),  and  South 
Carolina,  Rev.  Beat.  1873,  p.  448  et  seq. 

In  every  case,  when  a  complaint  is  made  to  a 
surrogate  that  the  circumstances  of  a  person  ap- 
pointed executor  are  so  'precarious"  as  not  to  af- 
ford adequate  security  for  his  due  administration 
of  the  estate  (2  Rev.  Stat.  72,  S  18),  it  must  depend 
upon  its  own  peculiar  features  and  circumstances, 
of  which  the  surrogate  Is  the  appropriate  Judge. 
Shields  V.  Shields,  60  Barb.  57. 

Nor  has  an  administrator  appointed  in  another 
State  any  authority  here:  but  it  seems  that  a  vol- 
untary payment  to  an  administrator  so  appointed 
would  protect  the  party.  Williams  v.  Storrs,  6 
Johns.  Ch.  863, 2  L.  ed.  148. 
18  L.  R.  A. 


The  power  conferred  by  law  upon  executors  and 
administrators  cannot  accompany  their  persons 
beyond  the  bounds  of  the  sovereignty  which  haa 
conferred  it.  Miller  v.  Ewer,  27  Me.  800,  46  Am. 
Dec.  622. 

Each  of  the  sureties  in  the  official  bond  of  an  ad- 
ministrator, etc.,  must  be  worth  at  least  the  penalty 
of  the  bond  over  all  debts,  liabilities  and  property 
exempt  from  execution.  Where  such  a  surety  has 
become  insufficient,  since  qnaiiflcation,  the  surro- 
gate's court  may  require  a  new  or  additional  surety. 
Button  V.  Weeks,  5  Redf .  353. 

Each  administrator  accounts  for  the  property  in 
his  hands,  before  the  tribunals  of  the  State  or  sov- 
ereignty  from  which  his  authority  emanates. 
Vaughan  v.  Norttiup,  40  U.  8. 15  Pet.  1. 10  L.  ed.  639? 
2  Kent,  Com.  431;  Story,  Conf .  L.  9 1513;  Banta  v. 
Moore,  15  N.  J.  Eq.  97. 

There  can  he  no  propriety  in  requiring  security  to 
be  given  in  the  State  of  the  Intestate's  domicil  for 
funds,  to  which  the  administrator,  by  virtue  of  the 
grant  of  administration  in  one  State,  has  no  title, 
for  the  due  administration  of  which  he  has  already 
given  security  in  a  foreign  Jurisdiction,  and  over 
which  the  tribunals  of  another  sovereignty  exercise 
legitimate  control.  Lewis  v.Grognard,17N.J.Eq.425, 

Whether  the  executor^s  pecuniary  responsibility^ 
his  habits  and  business,  and  other  facts  bearing  up- 
on the  permanence  and  certainty  of  his  drcum' 
stances,  ail  considered,  render  the  funds  safe  in  hia 
bands,  is  the  main  point  to  be  asoertaUied.  Cotter- 
ell  V.  Brock,  1  Bradf.  162. 

The  question  for  the  surrogate  is:  Is  it  safe  ta 
put  this  estate  in  the  hands  of  the  person  named  a» 
execu  tor?  Can  he  be  trusted  to  administer  it  faith- 
fully and  honestly,  as  directed  by  the  will?  Martin 
V.  Duke,  5  Redf.  600.  See  Tiote  to  Williams  v.  Storrs, 
6  Johns.  Ch.  368, 2  L.  ed.  148. 
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an  accounting  and  distribution,  either  within 
the  State  or  within  the  jurisdiction  where 
the  principal  letters  were  issued." 

If  the  surrogate  had  power  to  impose,  as  a 
condition  to  the  granting  of  letters  ancil- 
lary, that  the  administratrix  should  give  a 
bond  to  secure  the  whole  fund  which  might 
come  to  her  hands  by  virtue  of  such  letters, 
the  imposition  of  the  condition  was  a  discreet 
exercise  of  such  power.  The  general  rule 
in  this  and  other  States  requires  that  the  ad- 
ministrator should  give  security  in  double 
the  value  of  the  personal  estate  of  an  intes- 
tate before  assuming  the  administration. 
The  actual  location  of  the  personal  estate,  or 
of  the  securities  by  which  it  is  represented, 
is  not,  under  our  statute,  material  in  deter- 
mining the  amount  of  the  bond  in  a  case  of 
purely  domestic  administration,  for  the  rule 
that  personal  property  is  deemed  to  follow 
the  ijerson  of  tlie  owner  f  xes  the  legal  posses- 
sion in  the  intestate  at  his  place  of  residence— 
wherever,  in  fact,  the  property  may  be. 
Where  the  administrator  has  properly  quali- 
fied and  assumed  the  administration  in  the 
State  of  the  domicil,  he  is  invested  with 
power  to  receive  the  debts  owing  to  the  in- 
testate, and  take  possession  of  the  securities, 
and  give  proper  acquittances  wherever  the 
debtors  or  securities  may  be,  whether  within 
or  without  the  State. 

But  where  a  debtor  or  the  securities  are  in 
a  foreign  Jurisdiction,  and  are  not  voluntarily 
paid  or  surrendered  to  the  administrator  of 
the  place  of  the  domicil  of  the  intestate,  the 
courts  of  the  foreign  jurisdiction  will  not 
enforce  the  recovery  of  the  debts  or  securi- 
ties, upon  his  application,  until  he  has  pro- 
cured ancillary  letters  or  a  new  administrator 
has  been  authorized  under  the  laws  of  the 
place  where  assets  may  be.  It  is  unnecessary 
to  enter  into  the  reasons  of  this  rule.  They 
are  familiar  and  the  rule  has  been  frequently 
recognized.  See  Paratms  v.  Lyman,  20  N. 
Y.  108 ;  Despard  v.  Churchill,  53  N.  Y.  192 ; 
JBe  Hughes,  95  N.  Y.  55. 

The  unquestioned  rule  of  the  common  law 
that  the  succession  to  and  the  distribution  of 
the  estate  of  an  intestate  is  governed  by  the 
law  of  the  domicil,  makes  security  there 
taken  on  the  granting  of  letters  of  adminis- 
tration covering  the  whole  personal  estate  of 
the  intestate  an  adequate  protection  to  all 
parties  interested,  and  where  ancillary  letters 
are  applied  for  in  another  State  or  jurisdic- 
tion there  would  not  seem  to  be  any  necessity 
that  additional  security  ^ould  be  required 
were  it  not  for  another  principle  almost  uni- 
versally recognized,  that  the  claims  of  credit- 
ors living  in  a  jurisdiction  where  ancillary 
letters  are  sought,  are  entitled  to  have  their 
Just  rights  in  the  assets  of  the  intestate  se- 
cured by  a  proper  bond  as  a  condition  of 
^nting  the  application.  To  this  end  secur- 
ity is  usually  rei^uired  to  be  given  by  the 
applicant  for  ancillarv  administration  en- 
forcible  in  the  tribunals  of  the  place  for  the 
protection  of  creditors  therein  residing.  The 
course  of  legislation  in  this  State  upon  the 
subject  of  ancillary  administration  and  the  se- 
curity required  may  be  briefly  stated.  The 
Revised  Statutes  enacted  that  *"  every  person 
appointed  administrator"  should  give  a  bond 
18  L.  R.  A. 


in  a  penaltv  not  less  than  twice  the  value  of 
the  personal  estate  of  which  the  deceased  died^ 
possessed.  Provision  was  made  for  granting' 
letters  on  the  application  of  foreign  execu- 
tors or  administrators  where  persons  not  in- 
habitants of  this  State  shall  die  leaving  assets 
here  (§  81) .  There  was  no  provision  exempt- 
ing persons  applying  for  ancillary  lettcos, 
from  the  operation  of  the  general  rule  de- 
clared in  section  42,  and  it  would  seem  that 
they,  as  well  as  domestic  administrators, 
were  required  to  give  a  bond  in  a  penalty 
twice  the  value  of  the  property  upon  which 
administration  was  sought.  Section  2699,  of 
the  Code  of  Civil  Procedure  undertook  to 
define  the  practice  on  the  application  for  an- 
cillary administration,  which  Was  left  much 
at  large  under  the  Revised  Statutes.  In 
construing  the  section  the  various  conditions 
to  be  provided  for  may  Justly  be  considered. 
There  might  be  domestic  creditors  entitled 
to  protection.  The  assets  in  this  State  might 
be  less  or  more  than  sufficient  to  provide  for 
the  rights  of  citizens  here.  Or,  again,  there 
might  be  no  creditors.  Ancillary  letters 
may  become  necessary  to  enable  the  adminis- 
trator or  executor  to  recover  assets  by  hostile 
proceeding  out  of  the  jurisdiction  where  the 
principal  letters  were  issued.  It  is  contended 
on  the  part  of  the  appellant  that  on  an  ap- 
plication for  ancillaiy  letters  under  section 
2699  no  security  can  be  required  in  any  case 
exceeding  twice  the  amount  of  claims  of 
domestic  creditors,  and  that  the  discretion  of 
the  surrogate  is  only  to  be  exercised  within 
this  limit.  It  is  evident  that  this  construc- 
tion would,  in  the  present  case,  defeat  the 
general  policy  which  requires  an  administra- 
tor to  give  adequate  security  for  the  whole 
estate  which  may  come  to  his  hands.  The 
security  given  in  New  Jersey  was  limited  to 
the  sum  of  $5,000,  double  the  value  of  the 
personal  estate  of  the  intestate  in  his  actual 
possession  there,  taking  no  account  of  the 
much  larger  amount  in  this  State,  and  this 
course  seems  to  have  the  sanction  of  the  New 
Jersey  courts.  Lewia  v.  Orognard,  17  N.  J. 
Eo.  425. 

The  contention  of  the  appellant,  if  sus- 
tained, would  enable  the  aaministratrix  to 
take  into  her  possession  $40,000,  in  securi- 
ties belonging  to  the  estate,  without  any  se- 
curity except  a  bond  not  exceeding  double 
the  amount  of  the  debt  of  $7,805,  alleged  to 
be  due  to  Moses  P.  Prout.  It  may  be  then 
that  the  primary  purpose  of  section  2699 
was  the  protection  of  domestic  creditors. 
The  citation  is  required  to  be  issued  to  credit- 
ors only  (g  2698).  The  Legislature  may 
have  assumed  that  proper  and  adequate  gen- 
eral security  would  be  exacted  by  the  law  of 
the  place  of  the  principal  administration. 
But,  although  the  language  of  section  2699 
is  vague,  we  think  it  is  capable  of  a  con- 
struction which  will  subserve  the  general 
policy  of  the  law.  The  Legislature  m  this 
section  first  declares  a  general  rule,  that  be- 
fore ancillary  letters  are  issued,  the  person 
to  whom  they  are  awarded  must  qualify  aa 
provided  in  the  fourth  article  of  the  title  for 
the  qualification  of  an  administrator  upon 
the  estate  of  an  intestate.  Referring  to  the 
fourth  title,  it  is  found  that  section  d667 
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prescribes  as  one  of  the  acts  to  be  done  by 
an  administrator,  to  qualify  him  for  the 
office,  that  he  shall  execute  a  bond  in  a  pen- 
alty not  less  than  twice  the  value  of  the  per- 
sonal property  of  which  the  intestate  died 
possessed,  subject  to  certain  exceptions,  one 
of  which  is  that  with  the  consent  of  all  the 
next  of  kin  of  the  intestate,  the  bond  may, 
upon  notice  being  given  to  creditors,  be 
limited  to  twice  the  amount  of  their  debts. 
The  exception  in  section  2699  was,  we  think, 
intended  to  give  the  surrogate  a  discretion  to 
modify  the  general  rule  declared  in  the  pre- 
ceding clause,  and  to  accept  a  bond  less  in 
amount  than  that  prescribed  in  ordinary 
cases  of  administration,  if  by  reason  of  ade- 
quate security  having  already  been  given, 
additional  security  for  the  protection  of  the 
genera]  interests  was  not,  in  his  judgment, 


required,  or  where  the  next  of  kin  had  con- 
sented to  waive  security,  and  in  a  case  of 
domestic  creditors,  where  their  protection 
was  the  only  interest  involved,  to  prescribe 
a  limit,  beyond  which  security  should  not 
be  exacted. 

It  is  somewhat  difficult  to  so  construe  the 
language.  But  the  solicitude  with  which 
courts  guard  the  rights  of  infants  and  persons 
standing  in  the  relation  of  beneficiaries  of 
trusts,  and  the  uniform  policy  in  respect  of 
security  required  of  administrators,  justify 
the  court  in  going  to  the  verge  of  construc- 
tion in  order  to  protect  parties  so  situated, 
and  to  carry  out  the  general  policy  of  the 
law. 

We  think  the  order  sfwvid  be  affirmed. 

All  concur. 
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NORFOLK  &  WESTERN  R  CO.,  Hff. 
in  Err,, 

V. 

COMMONWEALTH  OP  VIRGINIA. 

(....Va.....) 

A  starte  statute  proMbiihkg  fretflpht 
trains  mimliiy  on  Sunday  between  sunrise 
and  sunset  except  with  llvoBtock  or  perishable 
freight,  or  to  complete  a  trip  which  can  be 
finished  before  9  A.  M.,  is  invalid  as  a  regrulation 
of  commerce  so  far  as  it  applies  to  Interstate 
freight  trains. 

CLocy,  J.,  diasenta,) 

(June  26, 1891.) 

ERROR  to  the  Circuit  Court  for  Pulaski 
County  to  review  a  judgment  affirming  a 
udgment  of  the  County  Court  imposing  upon 


defendant  a  fine  for  an  alleged  violation  of  the 
Sunday  Laws.    Iiet>er9ed 

Statement  bv  Lewis*  P.: 

Error  to  judgment  of  the  Circuit  Court  of 
Pulaski  Countv,  rendered  March  25,  1891, 
affirming  a  judgment  of  the  Countv  Court 
of  that  county  against  the  Norfolk  &  West- 
em  Railroad  Company  in  a  prosecution  for 
a  misdemeanor.  The  indictment  was  for 
running  a  train  of  cars  on  Sunday,  contrary 
to  the  Act  of  March  19,  1884,  now  carried 
into  section  8801  of  the  Code.  That  Act 
forbids  the  running  of  trains  between  sun- 
rise and  sunset  on  a  Sunday,  except  such  as 
are  used  exclusively  for  the  relief  of  wrecked 
or  disabled  trains,  or  for  the  transportation 
of  the  United  States  mails,  passengers,  live- 


ISorm.— State  law  cannot  regukOe  interstate  eom^ 
meree. 

Transportation  is  enentlal  to  commerce,  or 
rather  It  Is  commerce  Itself;  and  every  obstacle  to 
it,  or  burden  laid  upon  it  by  legislative  authority, 
is  regulatlOD.  State  Freight  Tax  Cases,  8S  CT.  S.  15 
WalL  2K,  a  L.  ed.  146;  Ward  v,  Maryland,  79  U.  8. 
12  Wall.  418, 20  L.  ed.  448;  Welton  v.  Sflssourl,  91  U. 
8. 275, 28  L.  ed.  847;  Henderson  v.  New  York,  92 17. 
8. 2S9, 28  L.  ed.  648;  Chy  Lung  v.  Freeman,  92  U.  8. 
27S.  23  L.  ed.  66a 

It  was  said  in  Henderson  v.  New  York,  eupra^  to 
**be  olear  from  the  nature  of  our  complex  form  of 
government,  that  whenever  the  statute  of  a  State 
Invades  the  domain  of  legislation  which  belongs 
exclusively  to  the  Congress  of  the  United  States,  It 
is  void,  no  matter  under  what  class  of  powers  It 
may  fall,  or  how  closely  allied  it  may  be  to  powers 
oonceded  to  belong  to  the  States."  Substantially 
the  same  thing  was  said  by  Marshall,  Ch,  J.,  in  Gib- 
hons  V.  Ogden,  SB  U.  8. 9  Wheat.  1, 6  L.  ed.  28. 

As  Illustrating  how  far  the  Supreme  Court  of  the 
United  States  has  gone  In  defining  "commerce  be- 
tween the  States"  as  used  in  the  constitutional  pro- 
vision on  that  subject,  see  The  "Daniel  Ball"  v. 
United  States,  77  U.  S.  10  WalL  567,  19  L.  ed.  999; 
HaU  V.  DeCulr,  96  U.  8.  486, 24  L.  ed.  647.  See  also 
MobUe  County  v.  Kimball,  102  U.  S.  601, 26  L.  ed.  288. 

A  question  to  be  determined  is  this.  Does  trans- 
portation upon  a  railroad  passing  through  more 
States  than  one,  or  from  a  point  in  one  State  to  a 
point  in  another,  constitute  commerce;  and,  if  so,  l9 
it  commerce  between  the  States?  That  such  trans- 
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portatlon  is  commerce,  and  commerce  between  the 
States,  has  been  uniformly  held  both  by  the  Su- 
preme Court  of  the  United  States  and  by  the  su- 
preme courts  of  a  number  of  the  States.  State 
Freight  Tax  Case,  82  U.  8. 16  Wall  281,  21  L.  ed.  168; 
Welton  V.  Miasouri,  91  U.  8.  276, 28  L,  ed.  847;  Hanni- 
bal &  St.  J.  R.  Co.  V.  Husen,  96  U.  S.  466, 24  L.  ed. 
627;  HaU  v.  De  Cuir,  95  U.  S.  486. 24  L.  ed.  547;  MobUe 
County  V.  Kimball,  102  U.  S.  091, 28  L.  ed.  238;  West- 
em  U.  Teleg.  Co.  V.  Texas,  106  U.  S.  464,  26  L.  ed, 
1068;  Head  Money  Cases,  112  U.  8.  591, 28  L.  ed.  801; 
Gloucester  Ferry  Co,  v.  Pennsylvania,  114  U.  B.  208, 
29  L.  ed.  161;  Stone  v.  Farmers  L.  &  T,  Co.  116  U.  S. 
888,  99  L.  ed.  645;  Plckard  v.  Pullman  8.  Car  Co.  117 
U.S.43,29L.ed.788. 

Any  regulation  by  a  State  of  the  charges  for  the 
transportation  of  goods  from  one  State  to  another 
is  a  regulation  of  interstate  commerce,  and  a  viola- 
tion of  the  Federal  Constitution.  Wabash,  St.  L.  & 
P.  B.  Co.  V.  nilnois,  118  U.  a  557,  80  L.  ed.  244:  Mo- 
bUe &  O.  R.  Co.  V.  Sessions,  28  Fed.  Rep.  502,  and 
noU;  State  v.  Chicago  &  N.  W.  R.  Co.  70  Iowa,  162. 

A  statute  prohibiting  corporations  engaged  in 
transporting  goods  or  passengers  between  different 
States  from  limiting  their  liability  as  common  car- 
riers by  contract  is  not  a  regulation  of  commerce 
among  the  States.  Hart  v.  Chicago  &  N.  W.  B.  Co. 
69  Iowa,  486. 

For  further  annotation  upon  this  subject,  see 
notes  appended  to  the  foUowlng  cases.  State  v. 
Wiggln  (N.  H.)  1  L.  R.  A.  66;  People  v.  Budd  (N.  Y.) 
6  L.  R.  A.  650;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Oosser 
(Ind.)  9  L.  R.  A.  754;  State  v.  Winters  (Kan.)  10  L.  R. 
A.  616. 
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stock,  or  articles  of  such  perishable  nature 
as  would  be  necessarily  impaired  in  value  by 
one  day's  delay  in  their  passage.  Section 
5258,  Key.  Stat.  U.  S.,  however  (not  not^d 
in  the  indictment),  makes  every  railroad  in 
the  country,  operated  by  steam,  an  a|?ency  of 
commerce  for  the  transportation,  among  other 
things,  of  "freights  on  their  way  from  one 
State  to  another  State. "  There  was  a  motion 
to  quash  the  indictment,  on  the  ground  that 
it  was  not  sufficiently  certain,  — tlmt  is  to  say, 
that,  even  admitting  the  charge  in  the  in- 
dictment to  be  true,  the  defendant  was  not 
necessarily  guilty  of  any  offense  under  the 
laws  of  the  land;  which  motion  was  over- 
ruled, whereupon  the  defendant  pleaded  not 
guilty.  The  facts  were  argued  at  the  trial, 
and  are  as  follows:  That  on  Sunday,  the 
21st  day  of  September,  1890,  the  defendant, 
by  its  agents  and  employes,  ran  over  the  New 
River  Division  of  its  Road,  in  Pulaski 
County,  after  9  o'clock  in  the  mominir,  and 
before  sunset,  a  train  of  cars  loaded"  with 
coal  and  coke,  which  was  being  transported 
from  Bluefield,  a  station  on  defendant's  road, 
in  the  State  of  West  Virginia,  into  and 
through  Virginia,  and  that  said  train  was 
being  run  only  for  the  transportation  of  said 
coal  and  coke.  The  defendant  demurred  to 
the  evidence,  whereupon  the  jury  condition- 
ally assessed  the  fine  of  $50.  The  county 
court  overruled  the  demurrer,  and  rendered 
a  judgment  for  the  fine  assessed,  which  judg- 
ment was  afterwards  affirmed  by  the  circuit 
court. 

Messrs,  PUeg^ar  A  Johnson  and  Brown 
A  M<K>re  for  plaintiff  in  error. 

Mr.  R.  Taylor  Scott»  Atty-Gen.,  for  the 
Commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the 
court- 

The  defendant's  contention  on  the  merits 
in  the  trial  court,  and  here,  is  that  the  Stat- 
ute upon  which  the  indictment  was  founded 
is,  so  far  as  it  applies  to  a  case  1  ike  the  present, 
repugnant  to  the  Constitution  of  the  United 
States,  which  gives  to  Congress  the  power  to 
rei;ulate  commerce  among  the  several  States. 
The  precise  propositions  contended  for  on 
this  point  are:  (1)  That  the  Act  of  Trans- 
portation mentioned  in  the  proceedings  was 
commerce  between  the  States ;  (2)  that  such 
commerce  is,  as  to  all  matters  that  admit  of 
uniformity  of  regulation,  subject  only  to 
congressional  regulation;  (8)  that  section 
8801  of  the  Code  is  a  regulation  of  com- 
merce ;  and  (4)  that,  as  such,  it  cannot  be 
applied  to  interstate  commerce,  or  to  the 
train  in  question.  It  is  an  historical  fact, 
well  known,  that  to  secure  uniformity  and 
freedom  in  commercial  intercourse,  and, 
with  that  view,  to  establish  a  single  govern- 
ment empowered  to  regulate  commerce,  was 
the  chief  consideration  that  led  to  the  for- 
mation and  adoption  of  the  Federal  Consti- 
tution. Accordingly,  that  instrument  or- 
dains that  **  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian 
tribes."  Art.  1,  §  8.  The  power  thus  con- 
ferred, as  the  Supreme  Court  of  the  United 
18  L.  R.  A. 


States  has  repeatedly  decided,  is  complete 
and  exclusive.  It  is  the  unlimited  power, 
in  other  words,  to  prescribe  rules  by  which 
commerce  shall  be  governed,  and  to  deter- 
mine how  far  it  shall  be  free  and  untram- 
meled.  Any  attempt,  therefore,  by  a  State 
to  regulate  foreign  or  interstate  commerce  is 
the  attempted  exercise  of  a  power  which  has 
been  surrendered  by  the  States,  and  granted 
exclusively  to  the  national  government.  It 
is  an  attempt  to  do  that  which  Congress  alone 
is  authorized  to  do,  and  hence  is  a  nullity. 
As  was  said  in  ITannibal  d;  St.  J.  R.  Go.  y. 
Husen,  95  U.  S.  466.  24  L.  ed.  527.  **  What- 
ever may  be  the  power  of  a  State  over  com- 
merce that  is  completely  internal,  it  can  no 
more  prohibit  or  regulate  that  which  is  in- 
terstate than  it  can  that  which  is  with  foreign 
nations.  Power  over  one  is  given  by  me 
Constitution  to  Congress  in  the  same  words 
in  which  it  is  given  over  tlie  other,  and  in 
both  cases  it  is  necessarily  exclusive."  And 
in  a  subsequent  part  of  the  same  opinion  it 
was  said  that  transportation  is  not  only  essen- 
tial to  commerce,  but  that  it  is  commerce 
itself,  and  that  every  obstacle  to  it,  or  bur- 
den laid  upon  it,  by  legislative  authority  is 
regulation.  See  also  Mobile  County  v.  Kim- 
hall,  102  U.  S.  691,  26  L.  ed.  238 ;  MeCaU  v. 
Califomia,  186  U.  S.  104,  34  L.  ed.  891. 

"  It  cannot  be  too  strongly  insisted  upon, " 
said  the  court  in  WaJbasK  St.  L.  db  P.  R.  Co. 
v.  lUinois,  118  U.  S.  557,  80  L.  ed.  244, 
^  that  the  right  of  continuous  transportation 
from  one  end  of  the  country  to  the  other  is 
essential,  in  modem  times,  to  that  freedom  of 
commerce  from  the  restraints  which  the 
States  might  choose  to  impose  upon  it  that 
the  commerce  clause  of  the  Constitution  was 
intended  to  secure ;  and  it  would  be  a  very 
feeble  and  almost  useless  provision,  but  poor- 
ly adapted  to  secure  the  entire  freedom  of 
commerce  among  the  States,  which  was 
deemed  essential  to  a  more  perfect  union  by 
the  framers  of  the  Constitution,  if,  at  every 
stage  of  the  transportation  of  goods  and  chat- 
tels through  the  country,  the  State  within 
whose  limits  a  part  of  the  transportation  must 
be  done  could  impose  regulations  concerning 
the  price,  compensation  or  taxation,  or  any 
other  restrictive  regulation  interfering  with 
and  seriously  embarrassing  this  commerce." 
And  in  a  still  more  recent  case  it  was  re- 
marked that  in  the  matter  of  interstate  com- 
merce the  United  States  are  but  one  country, 
and  are  and  must  be  subject  to  one  system  of 
regulations,  and  not  to  a  multitude  of  sys- 
tems. Bobbins  v.  Shelby  County  Taxing  Dist. 
120  U.  S.  489,  80  L.  ed.  694.  There  is.  in- 
deed,  what  has  been  termed  a  kind  of  neutral 
ground  whidh  may  be  constitutionally  occu- 
pied by  the  State,  so  long  as  it  interferes 
with  no  Act  of  Concrress.  Thus,  where  the 
subject  is  local  in  its  nature  or  sphere  of 
operation,  such  as  the  establishment  of  high- 
ways, the  construction  of  bridges  over  navi- 
gable streams,  the  regulation  of  harbor  pilot- 
age, the  erection  of  wharves,  piers  and  docks, 
in  these  and  other  liKe  cases,  which  are  con- 
sidered as  mere  aids  rather  than  regulations 
of  commerce,  the  State  may  act  until  Con- 
gress supersedes  its  authority,  but  where  the 
subject  is  national  in  its  character,  admitting 
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of  uniformity  of  regulation,  such  as  the 
transportation  and  exchange  of  commodities 
between  the  States,  Congress  alone  can  act 
upon  it.  The  case  of  Oooley  v.  Philadelphia 
F&rt  Wardens,  53  U.  S.  12  How.  399,  13  L. 
ed.  996,  is  sometimes  cited  as  an  authority. 
to  the  contrary ;  that  is,  for  the  proposition 
that,  in  the  absence  of  congressional  action, 
a  State  may  regulate  interstate  commerce 
within  its  own  territorial  limits.  But  this 
statement  is  broader  than  the  decision  justi- 
fies ;  for  it  was  expressly  said  in  that  case 
that  "  whatever  subjects  of  this  power  are  in 
their  nature  national,  or  admit  of  only  one 
uniform  system  or  plan  of  regulation,  may 
be  justly  said  to  be  of  such  a  nature  as  to  re- 
quire exclusive  legislation  by  Congress." 
And  in  the  very  recent  case  of  Leisy  v.  Har- 
din, 135  U.  8.  100,  34  L.  ed.  128,  known  as 
the  "  Original  Package  Case, "  where  the  sub- 
ject is  fully  considered,  Mr.  Chief  Justice 
Fuller,  in  delivering  the  opinion  of  the 
court,  used  the  following  language:  **The 
power  to  regulate  commerce  among  the  States 
is  a  unit,  but,  if  particular  subjects  within 
its  operation  do  not  require  the  application  of 
a  general  or  uniform  system,  the  States  may 
legislate  in  regard  to  them  with  a  view  to 
local  needs  and  circumstances  until  Congress 
otherwise  directs ;  but  the  power  thus  exer 
cised  by  the  States  is  not  identical  in  its  ex 
tent  with  the  power  to  regulate  commerce 
among  the  States.  The  power  to  pass  laws  in 
respect  to  internal  commerce,  inspection  laws, 
quarantine  laws,  health  laws,  and  laws  in  re- 
lation to  bridges,  ferries,  and  highways,  be- 
longs to  tbe  class  of  powers  pertaining  to 
locality,  essential  to  local  intercommunica 
tion,  to  the  progress  and  development  of  local 
prosperity,  and  to  the  protection,  the  safety, 
and  welfare  of  society,  originally  necessarily 
belonging  to,  and  upon  the  adoption  of  the 
Constitution  reserved  by,  the  States,  except 
so  far  as  falling  within  the  scope  of  a  power 
confided  to  the  general  government."  But 
these  powers,  it  was  said,  "though  they  may 
be  said  to  partake  of  the  nature  of  the  power 
wanted  to  the  general  government,  are  strict- 
ly not  such,  but  are  simply  local  powers, 
which  have  full  operation  until  or  unless  cir- 
cumscribed by  the  action  of  Congress  in 
effectuation  of  the  general  power."  And  in 
the  same  case  the  principle  was  again  an- 
nounced, as  it  had  often  been  before,  that  the 
transportation  of  passengers  or  of  merchandise 
from  one  State  to  another  is  in  its  nature  not 
local,  but  national,  and  therefore  admitted  of 
but  one  regulating  power. 

These  authorities,  which  are  only  a  few  of 
many  that  might  be  cited  to  the  same  effect, 
are  sufficient  to  show  the  invalidity  of  legis- 
lation by  the  States  in  regard  to  subjects  of 
commerce  which  are  in  their  nature  national, 
no  matter  what  may  be  the  avowed  object  of 
such  legislation,  and  that  nothing  is  gained 
by  calling  it  the  "police  power."  The  sub- 
ject was  elaborately  discussed,  and  with  his 
accustomed  force,  by  Mr.  Justice  Miller,  in 
Henderson  v.  New  York,  92  U.  S.  259,  23  L. 
ed.  643,  where  it  was  declared  that,  however 
difficult  it  may  often  be  to  distinguish  be- 
tween one  class  of  legislation  and  another,  it 
is  clear,  from  our  complex  form  of  govem- 
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ment,  that  whenever  the  statute  of  a  State  in- 
vades the  domain  of  legislation  which  belongs 
exclusively  to  Congress  it  is  void,  no  matter 
under  what  class  of  powers  it  may  fall,  or  how 
closely  allied  to  powers  conceded  to  belong 
to  the  States.  In  Hannibal  &  St.  J.  B.  Go.  v. 
Husen^  supra,  it  was  said  :  "  We  admit  that 
the  deposit  in  Congress  of  the  power  to  reg- 
ulate foreign  commerce,  and  commerce 
among  the  States,  was  not  a  surrender  of 
that  which  may  properly  be  denominated 
*police  power.'  What  that  power  is,  it  is 
difficult  to  define  with  sharp  precision.  It 
is  generally  said  to  extend  to  making  regu- 
lations promotive  of  domestic  order,  morals, 
health  and  safety.  .  .  .  But  whatever 
may  be  the  nature  and  reach  of  that  power, " 
it  was  added,  "  it  cannot  be  exercised  over  a 
subject  confided  exclusively  to  Congress  by 
the  Federal  Constitution.  It  cannot  invade 
the  domain  of  the  national  government." 
Nor  does  it  matter,  in  such  a  case,  that  Con- 
gress has  not  acted ;  for  it  is  now  settled  that 
tbe  silence  of  Congress  is  not  only  not  a 
concession  that  the  powers  reserved  by  the 
States  may  be  exerted  as  if  the  specific  power 
had  not  been  elsewhere  reposed,  but,  on  the 
contrary,  the  only  legitimate  conclusion  is 
that  the  general  government  intended  that 
power  should  not  be  affirmatively  exercised, 
and  the  action  of  the  States  cannot  be  per- 
mitted to  effect  that  which  would  be  incom- 
patible with  such  intention.  "Hence,"  as 
was  decided  in  Leisy  v.  Hardin,  following 
many  previous  decisions,  "inasmuch  as  in- 
terstate commerce,  consisting  in  the  trans- 
portation, purchase,  sale  and  exchange  of 
commodities,  is  national  in  its  character, 
and  must  be  governed  by  a  uniform  system, 
so  long  as  Congress  does  not  pass  any  law  to 
regulate  it,  or  allowing  the  States  so  to  do, 
it  thereby  indicates  its  will  that  such  com- 
merce shall  be  free  and  un trammeled."  In 
Norfolk  dt  W.  R.  Co.  v.  Pennsylvania,  136  U. 
S.  114,  34  L.  ed.  394,  the  court  in  an  opin- 
ion by  Mr.  Justice  Lamar,  said  :  "  Whenever 
a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  State  to  another,  commerce 
in  that  commodity  between  the  States  has 
commenced.  The  fact  that  several  different 
and  independent  agencies  are  employed  in 
transporting  the  commodity,  some  acting  en- 
tirely in  one  State,  and  some  acting  through 
two  or  more  States,  does  in  no  respect  affect 
the  character  of  the  transaction.  To  the  ex- 
tent in  which  each  agency  acts  in  that  transac- 
tion, it  is  subject  to  the  regulation  of  Con- 
gress. "  It  is  also  a  well-established  principle 
that  an  article  of  commerce  transported  from 
one  State  to  another  is  protected  by  the  Con- 
stitution against  interfering  state  legislation 
until  it  has  mingled  with,  and  become  a  part 
of,  the  common  mass  of  property  within  the 
latter  State ;  and,  if  this  be  so,  afortuni,  is  it 
protected  while  in  transitu.  Brown  v.  Mary- 
land, 25  U.  S.  12  Wheat.  419,  6  L.  ed.  678; 
WelUm  V.  Missoun,  91  U.  S.  275,  23  L.  ed. 
347 ;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128.  Tested  by  these  principles,  which 
are  axiomatic,  it  is  clear  that  the  judgment 
complained  of  is  erroneous. 

That  the  transportation  of  the  coal  and  coke 
mentioned  in  the  proceedings  was  an  act  of 


110 


ViBOIKIA  SCFBBICB  COURT  OF  APPBALS. 


JCHE 


commerce,  national  in  its  character,  is  too 
plain  to  admit  of  doubt ;  and  it  is  equally 
clear  that  the  legislation  in  question,  in  so 
far  as  it  extends  to  a  case  like  the  present,  is 
unwarranted  and  void.  A  Statute  which 
forbids  the  running  of  interstate  freight 
trains  between  sunrise  and  sunset  on  a  Sun- 
day is,  by  its  necessary  operation,  no  matter 
what  its  professed  object  may  be,  a  regulation 
of  commerce.  At  all  events^  it  is  an  obstruc- 
tion to  interstate  commerce,  which,  for  the 
purposes  of  the  present  case,  amounts  to  the 
same  thing,  for.  in  any  view,  it  is  an  inva- 
sion of  the  exclusive  domain  of  Congress, 
and  therefore  void.  To  say  that  the  State 
mav.  in  the  exercise  of  her  police  powers, 
enforce  by  statute  the  observance  of  the  Sab- 
bath, not  as  a  religious  duty,  but  as  a  day 
of  rest,  is  no  answer  to  the  constitutional 
objection  here  raised.  The  validity  of  such 
legislation,  when  not  in  conflict  with  a  high- 
er law,  is  acknowledged  by  all,  and  its  wis- 
dom and  propriety  denied  by  none,  certainly 
not  by  this  court.  But  when,  in  a  case  like 
the  present,  it  contravenes  the  Constitution 
of  the  United  States,  the  latter  must  prevail, 
because  it  is  "the  supreme  law"  in  all  mat- 
ters relating  to  the  regulation  of  interstate 
commerce.  Such  a  statute,  if  passed  by  Con- 
gress, so  far  as  it  concerns  foreign  or  inter- 
state commerce,  would  be  validf,  not,  how- 
ever, as  the  exercise  of  police  power,  but  as 
a  regulation  of  commerce;  and  the  reason 
which  would  make  such  legislation  valid  as 
an  Act  of  Congress  makes  it  invalid  as  an 
Act  of  a  State  Legislature.  As  to  the  effect 
of  the  Statute  in  question,  if  sustained,  upon 
the  commercial  interests  of  the  country,  we 
need  not  stop  to  inquire.  It  is  enough  to 
say  that,  to  the  extent  indicated,  it  is  not 
valid.  In  Henderson  v.  New  York,  supra,  it 
was  decided  that,  whatever  may  be  the  nature 
and  extent  of  the  police  power  of  the  State, 
**  no  definition  of  it  and  no  urgency  for  its  use, 
can  authorize  a  State  to  exercise  it  in  re- 
gard to  a  subject  matter  which  has  been  con- 
fined exclusively  to  the  discretion  of  Con- 
gress by  the  Constitution."  This  principle 
was  reaffirmed  in  Leis^  v.  Hardin,  where  it 
is  said  that  such  a  subject  matter  is  not  with- 
in the  police  power  of  a  State,  unless  placed 
there  by  congressional  action  ;  and  the  ob- 
servations of  Mr.  Justice  Matthews  in  Bow- 
man V.  Chicago  A  K  W.  R,  Go, ,  125  U.  S.  465, 
81  L.  ed.  700,  were  quoted  in  the  opinion,  to 
the  effect  that,  in  view  of  the  commercial 
anarchy  and  confusion  that  would  result  from 
the  diverse  exertions  of  power  by  the  several 
States  of  the  Union,  it  cannot  be  supposed 
that  the  Constitution  or  Congress  have  in- 
tended to  limit  the  freedom  of  commercial 
intercourse  among  the  people  of  the  several 
States.  The  fact,  if  it  be  a  fact,  that  the  stat- 
ute in  question  was  not  intended  as  a  reg- 
ulation of  commerce,  does  not,  we  repeat, 
affect  the  case.  There  may  be  no  purpose, 
it  has  been  held,  upon  the  part  of  a  Legis- 
lature, to  violate  the  Constitution,  and  yet  a 
statute,  enacted  under  the  forms  of  law.  may, 
bv  its  necessary  operation,  injuriously  affect 
rights  secured  by  the  Constitution,  in  which 
case  the  statute,  to  that  extent,  must  be  de- 
clared void.  Brimmer  v.  Ednnan,  188  U.  S. 
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78,  84  L.  ed.  862.  This  is  merely  stating  in 
different  form  the  proposition  affirmed  in  the 
Henderson  Case,  namely,  that,  in  whatever 
lan^uafi^e  a  statute  may  be  framed,  its  consti- 
tutional validity  must  be  determined  bv  its 
natural  and  reasonable  effect, — a  proposition 
that  would  seem  to  be  incontrovertible.  In 
the  last-mentioned  case,  a  statute  of  New 
York  which  required  the  master  or  owner  of 
every  vessel  landing  passengers  at  the  Port 
of  New  York  from  a  foreign  country  to  give 
a  bond  in  a  prescribed  penalty  for  each  pas- 
senger so  landed,  as  an  indemnity  against 
any  expense  to  be  incurred  by  the  State  or 
city  for  the  support  of  such  passengers,  was 
held  void,  as  being  a  regulation  of  com- 
merce, although  it  was  sought  to  be  sustained 
as  a  police  re^rulation  to  protect  the  State 
against  the  influx  of  paupers ;  the  practical 
result  of  the  statute  being  to  impose  a  bur- 
den upon  all  passen^rs  so  landed  from  a  for- 
eign country.  So,  m  the  case  of  Ghy  Lung 
V.  Freeman,  92  U.  S.  275,  28  L.  ed.  560.  a 
similar  statute  of  California,  intended  to 
prevent  the  introduction  of  lewd  women  into 
that  State,  was  held  void,  as  going  beyond 
the  necessity  of  the  case,  and  amounting,  in 
its  practical  operation,  to  a  regulation  of 
foreign  commerce.  Upon  the  same  principle, 
statutes  prohibiting  the  introduction  of  in- 
toxicating liquors  into  the  State  enacting 
them  have  been  held  to  be  infringements  of 
the  commerce  clause  of  the  Constitution,  and 
not  valid  police  regulations  to  guard  against 
the  evils  of  intemperance.  And  numerous 
illustrations  of  the  same  principles  are  to  be 
found  in  the  adjudged  cases,  all  of  which 
show  that  when,  in  the  attempted  exercise  of 
the  police  power,  no  matter  upon  what 
grounds  it  is  sought  to  be  exercised,  the  ac- 
tion of  a  State  comes  in  conflict  with  a  power 
vested  exclusively  by  Constitution  in  Con- 
gress, such  attempt  is  a  nullity ;  and  the 
present  case  comes  within  this  principle. 

The  power  of  the  State  to  enforce  observ- 
ance of  the  Sabbath  as  a  police  regulation 
stands  upon  no  higher  footing  than  her  power 
to  guard  against  the  evils  of  vice  or  intem- 
perance, or  of  imported  pauperism,  or  infec- 
tious diseases.  In  either  case  the  nature  and 
extent  of  the  power  is  exactly  the  same,  and 
there  is  no  principle  for  holding  otherwise. 
Our  attention  has  been  called,  in  this  con- 
nection, to  State  V.  Baltimore  &  0.  B,  Co., 
24  W.Va.  783,  wherein  a  ** Sunday  Law,"  so 
called,  similar  to  the  one  we  are  considering, 
was  upheld,  under  circumstances  resembling 
those  of  the  present  case.  The  court  in  that 
case  admitted  that  the  transportation  between 
the  States  is  commerce  between  the  States, 
and  that  such  commerce  is  necessarily  under 
the  exclusive  control  of  Congress;  but  it 
denied  that  non-action  by  Congress  is  equiva- 
lent to  a  declaration  that  such  commerce 
shall  be  free  and  untrammeled,  and  upon 
that  ground  sustained  the  statute  in  toto.  As 
to  the  last  proposition,  we  have  already  shown 
by  the  cases  referred  to—some  of  them  de- 
cided since  that  case  was  decided— that  the 
rule  is  otherwise,  and,  after  a  careful  exam- 
ination of  the  case,  we  find  nothing  in  it  to 
raise  a  doubt  that  the  rule  has  been  rightly 
settled. 
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Tliexadgment  must  therrfore  he  reversed,  and 
the  defendant  discharged  from  further  prose- 
cution under  this  indictment,  which  ought 
to  have  been  quashed. 

Iiaey»  J,,  dissenting : 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  Court  of  Pulaski  County,  ren- 
dered at  the  March  Term,  1801,  when  the 
circuit  court  affirmed  the  judgment  of  the 
county  court,  rendered  at  the  February  Term, 
1891,  of  said  county  court,  where  the  plain- 
tiff in  error  was  convicted  for  a  violation  of 
the  Sunday  Laws  of  this  Commonwealth,  and 
adjudged  to  pay  a  fine  of  |i50.  It  is  admitted 
that  the  said  plaintiff  in  error  openly  violated 
the  law  of  the  State,  upon  the  ground  that 
it  is  in  violation  of  the  Constitution  of  the 
United  States,  because  it  is  an  interference 
by  the  State  with  the  subject  of  commerce 
among  Uie  States ;  that  the  Constitution  of 
the  United  States  provides  (art.  1,  §  8) 
that  the  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and 
among  the  States,  and  with  the  Indian  tribes. 
Our  Code  provides  that  "if  a  person,  on  a 
Sabbath  day,  be  found  laboring  at  any  trade 
or  calling,  or  employ  his  apprentices  or  ser- 
vants in  labor  or  other  business,  except  in 
household  or  other  work  of  necessity  or 
charity,  he  shall  forfeit  $2  for  each  offense. 
Every  day  anv  servant  or  apprentice  is  so 
employed  shall  constitute  a  distinct  offense." 
Code  Va.  §  3799.  This  plaintiff  in  error  is 
a  domestic  corporation,  domiciled  within 
the  State  of  Virginia,  holding  its  chartered 
rights  under  the  grant  of  the  State,  whose 
charter,  by  its  express  terms,  provides  that 
it  may  be  altered,  modified  or  repealed  by 
any  future  Legislature  as  may  think  proper. 
Id.  §  1240.  The  absolute  prohibition  against 
laboring  at  its  calling  being,  in  the  legisla- 
tive mind,  inexpedient  in  its  application 
to  this  or  other  domestic  corporations,  the 
Legislature,  in  1884,  enacted  a  statute  which 
m(^ified  the  general  law,  and  excepted  such 
trains  as  were  loaded  with  passengers  and 
perishable  freight,  and  which  suffer  injury 
by  delay,  and  provided  as  follows:  "No 
railroad  company,  receiver,  or  trustee  con- 
trolling or  operating  a  railroad  shall,  by  any 
agent  or  employe,  load,  unload,  run  or 
transport  upon  such  road  on  a  Sunday  anj 
car,  train  of  cars  or  locomotive,  nor  permit 
the  same  to  be  done  by  any  such  agent  or 
employ 4,  except  when  such  cars,  trains  or 
locomotives  are  used  exclusively  for  the  use 
of  wrecked  trains,  or  trains  so  disabled  as  to 
obstruct  the  main  track  of  the  railroad,  or 
for  the  transportation  of  the  United  States 
mail,  or  for  the  transportation  of  passengers 
and  their  baggage,  or  for  the  transportation 
of  live-stock,  or  for  the  transportation  of 
articles  of  such  perishable  nature  as  would 
be  necessarily  impaired  in  value  by  one  day's 
delay  in  their  passage :  provided,  however, 
that,  if  it  should  be  necessary  to  transport 
live-stock  or  perishable  articles  on  a  Sunday 
to  an  extent  not  sufficient  to  make  a  whole 
train-load,  such  train-load  may  be  made  up 
with  cars  loaded  with  ordinary  freight." 
Section  8802  provides  that  "the  word  'Sun- 
day, '  in  the  preceding  section,  shall  be  con- 
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strued  to  embrace  only  that  portion  of  the 
day  between  sunrise  and  sunset;  and  trains 
in  transitu  having  started  prior  to  twelve 
o'clock  on  Saturday  night  may,  in  order  to 
reach  the  terminus  or  shops  of  the  railroad, 
run  until  nine  o'clock  the  following  Sunday 
morning,  but  not  later."  Section  §808  pro- 
vides we  penalty,  which  is  immaterial  in 
this  case ;  the  fine  assessed  not  bein^  in  vio- 
lation thereof.  These  sections  constitute  our 
Sunday  Laws,  not  ver^  stringent,  it  must  be 
admitted,  as  far  as  railroads  are  concerned ; 
its  extreme  liberality  in  the  privileges  to 
labor  on  the  Sabbath  accorded  therein  sug- 
gesting the  thought  that,  when  the  law  was 
drawn,  the  railroads  in  some  form  stood  by 
consenting;  but  how  this  is  I  have  no  in- 
formation. However  that  may  be,  the  law 
is  now  obnoxious  to  the  railroad  in  question, 
and  in  some  localities  the  lower  courts  have 
refused  to  enforce  the  law. 

The  question  now  to  be  inquired  into  is, 
What  is  the  nature  of  this  law?  Is  it  an  Act 
to  rei^ulate  commerce  with  foreign  nations, 
or  among  the  States,  or  with  the  Indian 
tribes?  And  does  it  thus  invade  the  granted 
powers  of  the  Congress,  under  the  Constitu- 
tion of  the  United  States,  and  conflict  with 
them?  If  so,  it  cannot  be  upheld.  It  cer- 
tainly was  not  so  intended.  Nothing  is  said 
about  commerce  nor  about  transportation  be- 
tween the  States.  It  is  absolutely  limited 
in  its  operation  to  the  State  of  Virginia.  It 
is  to  be  found  in  the  chapter  of  our  Code 
entitled  "Of  Offenses  against  Morality  or 
Decency ;  Protection  of  Religious  Meetings." 
The  section  which  precedes  it  is  entitled 
"Profane  Swearing  and  Drunkenness,  how 
Punished. "  The  section  which  succeeds  it  is 
entitled  "Sale  of  Intoxicating  Liquors  on 
Sunday,  how  Punished. "  The  next  is,  "  Dis- 
turbance of  Religious  Worship,  how  Pun- 
ished. ^  It  is  intended  as  an  exercise  of  the 
police  power  of  the  State,  in  the  interest  of 
morality  and  decency,  and  that  is  what  I 
think  it  is.  It  is  no  part  of  the  province  of 
Congress,  under  its  granted  powers,  to  enact 
police  laws  for  the  regulation  of  such  affairs 
within  a  State :  and  if  this  State  may  not 
enact,  for  the  protection  of  its  citizens,  police 
laws  for  the  observance  of  the  Sabbath  day, 
we  must  ever  remain  practically  without 
such.  I  think  I  am  sustained  in  this  view 
by  the  decision  of  the  courts  of  t|iis  country, 
both  state  and  federal ;  and  I  will  briefiy  pro- 
ceed to  consider  this.  Commerce  consists  of 
the  various  agreements  which  have  for  liieir 
object  facilitating  the  exchange  of  the  prod- 
ucts of  the  earth,  or  the  industry  of  man, 
with  the  intent  to  realize  a  profit.  Commerce 
with  foreign  countries  and  among  the  States, 
strictly  considered,  consists  in  intercourse 
and  traffic,  including  in  these  terms  naviga- 
tion, and  the  transportation  of  persons  and 
property,  as  well  as  the  purchase,  sale  and 
exchange  of  commodities.  The  power  con- 
ferred upon  the  Congress  by  the  above  clause 
is  exclusive,  so  far  as  it  relates  to  matters 
within  its  purview  which  are  material  in 
their  character,  and  admit  of  a  requisite 
uniformity  of  regulation  affecting  all  the 
States.  That  clause  was  adopted  in  order  to 
secure    uniformity   against    discriminating 
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state  legislation.  State  legislation  is  not 
forbidden  in  matters  either  local  in  their 
operation,  or  intended  to  be  mere  aids  to  com- 
merce, for  which  special  regulations  can  more 
effectually  provide,  such  as  harbors,  pilotage, 
beacons,  buoys  and  other  improvements  of 
harbors,  bays  and  rivers  within  a  State,  if 
their  free  navigation  be  not  thereby  impaired. 
Congress,  by  its  inaction  in  such  matters, 
virtually  declares  that  until  it  deems  best  to 
act  they  may  be  controlled  by  the  State.  Mo- 
Ule  County  v.  Kimball,  102  U.  S.  691,  26  L. 
ed.  238  (opinion  of  Mr,  Justice  Field).  In 
the  case  of  SJierlock  v.  Ailing,  93  U.  S.  99, 
23  L.  ed.  819,  the  same  learned  justice  said : 
"  In  supposed  support  of  this  position,  numer- 
ous decisions  of  this  court  are  cited  bv  coun- 
sel to  the  effect  that  the  States  cannot  by  leg- 
islation place  burdens  upon  commerce  with 
foreign  nations  or  amone  the  several  States.  '^ 
Upon  an  examination  of  these  cases,  it  will 
be  found  that  the  legislation  adjudged  in- 
valid imposed  a  tax  upon  some  instrument 
or  subject  of  commerce,  or  exacted  a  license 
fee  from  parties  engaged  in  commercial  pur- 
suits, or  created  an  impediment  to  the  free 
navigation  of  some  public  waters,  or  pre- 
scribed conditions  in  accordance  with  which 
commerce  in  particular  articles  or  between 
places  was  required  to  be  conducted.  In  all 
the  cases  the  legislation  condemned  operates 
directly  upon  commerce,  either  by  way  of 
tax  upon  its  business,  license  upon  its  pur- 
suits in  particular  channels,  or  conditions  for 
carrying  it  on.  Thus,  in  the  Passenger  Oases, 
reported  in  48  U.  S.  7  How.  445,  12  L.  ed. 
770,  the  laws  of  New  York  and  Massachu- 
setts exacted  a  tax  from  the  captains  of  ves- 
sels bringing  passengers  from  foreign  ports 
for  every  passenger  landed.  In  Pennsylvania 
V.  Wheelinif  db  B.  Bridge  Co. ,  reported  in  54  U. 
S.  13  How.  518,  14  L.  ed.  249,  the  statute  of 
Virginia  authorized  the  erection  of  a  bridge 
which  was  held  to  obstruct  the  free  naviga- 
tion of  the  river  Ohio.  And  in  all  the  other 
cases,  when  legislation  of  a  State  has  been 
held  to  be  null  for  interfering  with  the  com- 
mercial power  of  Consrress, — as  in  Brown  v. 
Maryland,  25  U.  S.  12' Wheat.  425,  6  L.  ed. 
680 ;  Tax  Cases,  79  U.  S.  12  Wall.  204,  20  L. 
ed.  370 ;  and  in  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  347,— the  legislation  created  in 
the  way  of  tax,  license  or  condition  a  direct 
burden  upon  commerce,  or  in  some  way  di- 
rectly interfered  with  its  freedom  ;  and  it  may 
be  said  generally  that  the  legislation  of  a 
State  not  directea  against  commerce  or  any 
of  its  regulations,  but  relating  to  the  rights, 
duties  and  liabilities  of  citizens,  and  only 
indirectly  and  remotely  affecting  the  opera- 
tions of  commerce,  is  of  obligatory  force  upon 
citizens  within  its  territorial  jurisdiction, 
whether  on  land,  or  en^ged  in  commerce, 
foreign  or  interstate,  or  in  any  other  pursuit. 
Judge  Cooley  says,  in  his  work  on  Constitu- 
tional Limitations  (p.  722)  :  "  The  1  ine  of  dis- 
tinction between  that  which  constitutes  an 
interference  with  commerce  and  that  which 
is  a  mere  police  regulation  is  sometimes  dim 
and  shadowy,  and  it  is  not  to  be  wondered 
at  that  learned  jurists  differ  when  endeavor- 
ing to  classify  the  cases  which  arise.  It  is 
not  doubted  that  Congress  has  the  power  to 
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go  beyond  the  general  regulations  of  com- 
merce which  it  IS  accustomed  to  establish, 
and  to  descend  to  the  most  minute  directions, 
if  it  shall  be  deenied  advisable ;  and  that  to 
whatever  extent  ground  shall  be  covered  by 
these  directions  the  exercise  of  state  power 
is  excluded. 

Congress  may  establish  police  regulations 
as  well  as  the  States,  connning  their  opera- 
tions to  the  subjects  over  which  it  is  given 
control    by  the   Constitution.      But   as  the 
general  police  power  can  better  be  exercised 
under  the  supervision  of  the  local  authorities, 
and  mischiefs  are  not  likely  to  spring  there- 
from so  long  as  the  power  to  arrest  collision 
resides  in  the  national  courts,  the  regulations 
that  are  made  by  Congress  do  not  often  ex- 
clude the  establishment  of  others  by  the  State 
coveiing  very  many  particulars.     Moreover, 
the  regulations  of   commerce  are  usually, 
and  in  some  cases  must  be,  general  and  uni- 
form for  the  whole  country;  while  in  some 
localities  state  and  local  policy  will  demand 
peculiar  regulations  with  reference  to  special 
and   peculiar   circumstances."    In   the    late 
case  of  CardweU  v.  American  R.  Bridge  Co. , 
113  U.  S.  205,  28  L.  ed.  959,  after  citing  the 
earlier  cases,  the  court  said  that  they  illus- 
trate the  general  doctrine,  now  fully  recog- 
nized, that  the  commercial  power  of  Congress 
is  exclusive  of  state  authority  only  when  the 
subjects  upon  which  it  is  exerted  are  national 
in  their  character,  and  admit  and  require 
uniformity  of  regulations  affecting  all  the 
States;   and  that  when  the  subjects  within 
that  power  are  local  in  their  nature  or  opera- 
tion, or  constitute  mere  aids  to  commerce, 
the  States  may  provide  for  their  r<!j3:ulation 
and  management  until  Congress  interferes 
and  supersedes  their  action.     I  will  cite  as 
an  illustration  of  my  view  of  this  subject 
yet  another  decision  of  the  Supreme  Court 
of  the  United  States  upon  this  subject,  which 
applies  to  a  through  line  of  railway,  and  is 
much    in   point.     In   the  case  of    StOTie  v. 
Farmers  L.    <k  T.  Co.  116  U.  S.  807.  29  L. 
ed.   636    (one  of    the  Railroad   Commission 
Cases) ,  that  court  said :     "  There  can  be   no 
doubt  that  each  of  the  States  through  which 
the  Mobile  &  Ohio  R.  R.  passes  incorporated 
the  Company  for  the  purpose  of  securing  the 
construction  of  a  continuous  line  of  interstate 
communication  between  the  Gulf  of  Mexico, 
in  the  south,  and  the  Great  Lakes,   in  the 
north.     It  is  equally  certain  that  Congress 
aided  in  the  construction  of  parts  of  this  line 
of  road,  so  as  to  establish  such  a  route  of 
travel  and  transportation ;  but  it  is  none  the 
less  true  that  the  corporation  created  by  each 
State  is,  for  the  purposes  of  local  government, 
a  domestic  corporation,  and  that  its  railroad 
within  the   State  is  a  matter  of    domestic 
concern.     Mississippi  may  govern  this  cor- 
poration as  it  does  all- domestic  corporations, 
in  respect  to  every  act,  and  everything  within 
the  State  which  is  the  lawful  subject  of  st^te 
government.     It  may,  beyond  all  question, 
by  the  settled  rule  of  decision  of  this  court, 
regulate  freights  and  fares  for  business  done 
exclusively  within  the  State;  and  it  would 
seem  to  be  a  matter  of  domestic  concern  to 
prevent  the  company  from  discriminating 
against  persons  and  places  in  Mississippi. 
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So  it  may  make  all  needful  regulations  of 
a  police  character  for  the  government  of  the 
company  while  operating  its  road  in  that 
jurisdiction.  In  this  way  it  may  certainly 
require  the  company  to  fence,  etc. ,  as  much 
of  its  road  as  lies  within  the  State,  to  stop 
its  trains  at  railroad  crossings,  to  slacken 
speed  while  running  in  a  crowded  thorough- 
fare, to  put  its  tariffs  and  time-tables  at 
proper  places,  etc.  This  company  is  not  en- 
tirelj^  relieved  from  state  control  in  Missis- 
flippi,  simply  because  it  has  been  incorpo- 
rated by,  and  is  carrying  on  business  in, 
the  other  States  through  which  its  road  runs. 
While  in  Mississippi  it  can  be  governed  by 
Mississippi  in  respect  to  all  things  which 
have  not  been  placed  by  the  Constitution  of 
the  United  States  within  the  exclusive  juris- 
diction of  Congress.  It  is  not  enough  to 
prevent  the  State  from  acting  that  the  road 
in  Mississippi  is  used  in  aid  of  interstate 
commerce.  Legislation  of  this  kind,  to  be 
unconstitutional,  must  be  such  as  will  nec- 
essarily amount  to  or  operate  as  a  regulation 
of  business  without  the  State  as  well  as  with- 
in." See  also  Smith  v.  Alabama,  124  U.  S. 
465,  81  L.  ed.  508 :  NaOt'oiae,  C.  d  St.  L.  R. 
Go.  V.  Alabama.  128  U.  8.  96,  82  L.  ed.  862; 
Chicago  A  A.  R.  Go.  v.  People,  105  111.  657; 
Hoe  V.  Grand  Tru^ik  R.  Go.  14  Fed.  Rep. 
401 ;  Iowa  v.  Chicago,  M.  db  St.  P.  R.  Go.  88 
Fed.  Rep.  891 ;  Chicago,  M.  A  St.  P.  R,  Go. 
V.  Becker,  82  Fed.  Rep.  849.  And  as  to  the 
right  of  the  State  to  regulate  the  charge  for 
taking  on  through  cars—"  swite^hing"  as  it  is 
called— by  a  state  commission  it  was  held  to 
have  no  reference  to  interstate  commerce,  in 
the  case  of  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Becker,  9upra.  And  again  it  was  held  in 
State  k  louia  v.  Chicago,  M.  &  St.  P.  R.  Co. 
83  Fed.  Rep.  891,  that,  even  if  such  switeh- 
ing  be  an  act  of  interstate  commerce,  such 
regulation  is  valid,  as  it  does  not  refer  to  the 
carriage  of  freight  outside  the  State.  And, 
again,  it  was  said  by  the  Supreme  Court  of 
the  United  States  in  Gloucester  Ferry  Co.  v. 
PenwKylvania,  114  U.  S.  196,  29  L.  ed.  158, 
that  the  power  to  prescribe  regulations  to  pro- 
tect the  health  of  the  community,  and  to  pre- 
vent the  spread  of  disease,  is  incident  to  all 
local  municipal  authority,  however  much 
such  regulations  may  interfere  with  interstate 
commerce.  The  Interstete  Commerce  Act  it- 
self, passed  February  4,  1887,  and  amended 
March  2,  1889,  when  Congress  subjected  to 
its  control  all  common  carriers  engaged  in 
continuous  interstate  or  international  trans- 
portation of  passengers  or  property,  was  held 
not  to  include  the  carriage  or  handling  of 
passengers,  by  rail  or  otherwise,  when  such 
carriage  or  handling  is  performed  wholly 
within  a  State.  Ek  parte  Koehler,  30  Fed. 
Rep.  867.  This  is  the  result  of  all  the  de- 
cisions of  the  federal  courts.  If  the  Act  in 
question  only  af>plies  to  and  operates  upon 
transportation  within  the  State,  it  is  imma- 
terial that  the  company  operated  on  is  part 
of  an  interstate  line.  It  must  not  only  affect 
commerce,  but  it  must  affect  commerce  with 
foreign  nations,  or  among  the  Stetes,  or  with 
the  Loidian  tribes.  But,  if  the  Act  is  one 
done  in  the  exercise  of  a  police  power,  it  is 
within  the  legitimate  and  unchallenged  do- 
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main  of  the  State ;  such  as  to  regulate  con- 
cerning the  public  health,  public  peace  and 
morality  ancl  decency. 

Now,  what  is  this  police  power,  and  where 
does  it  reside?  It  is  defined  to  be  the  au- 
thority to  establish,  for  the  intercourse  of 
the  several  members  of  the  body  politic  with 
each  other,  those  rules  of  good  conduct  and 
good  neighborhood  which  are  calculated  to 
prevent  a  conflict  of  rights,  and  to  insure  to 
each  the  uninterrupted  enjoyment  of  his  own, 
so  far  as  is  reasonably  consistent  with  a  cor- 
responding enjoyment  by  others,  and  is  usu- 
ally spoken  of  as  the  authority  or  power  of 
police.  This  is  a  most  comprehensive  branch 
of  sovereignty,  extending,  as  it  does,  to  every 
person,  every  public  and  private  right, 
everything  in  the  nature  of  property,  every 
relation  in  the  State,  in  society,  and  in  pri- 
vate life.  The  power  vested  in  the  Legisla- 
ture to  make,  ordain  and  establish  all  man- 
ner of  wholesome  and  reasonable  laws,  stet- 
utes  and  ordinances  as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  Common- 
wealth, and  for  the  subjecte  of  the  same. 
The  exercise  of  this  power,  at  least,  has  been 
left  with  the  individual  States,  and  cannot 
be  taken  from  them,  and  exercised  wholly 
or  in  part  under  legislation  of  Congress. 
Cooley,  Const.  Lim.  715;  United  States  v. 
Dewitt,  76  U.  S.  9  Wall.  41,  19  L.  ed.  698. 

(Quarantine  and  health  laws  of  every  de- 
scription, proper  regulations  for  the  use  of 
highways,  and  the  general  right  to  control 
and  regulate  the  public  use  of  navigable 
waters  are  unquestionably  with  the  State  un- 
der the  police  power.  Indeed,  the  police 
power  or  a  State,  in  a  comprehensive  sense, 
embraces  ite  whole  system  of  internal  regula- 
tions by  which  the  State  seeks,  not  only  to 
preserve  the  public  order,  and  to  prevent 
offenses  against  the  State,  but  also  to  establish 
for  the  intercourse  of  citizen  with  citizen 
those  rules  of  good  manners  which  are  cal- 
culated to  prevent  a  conflict  of  righte. 
Judge  Cooley  says,  in  the  American-constitu- 
tional system  the  power  to  establish  the 
ordinary  regulations  of  police  has  been  left 
with  the  States  individually,  and  it  cannot 
be  taken  from  them,  either  wholly  or  in 
part,  and  exercised  under  legislation  of  Con- 
gress ;  so  decided,  as  we  have  seen,  in  Unit' 
ed  States  v.  D&toitt,  76  U.  S.  9  Wall.  41,  19 
L.  ed.  598.  Neither  can  the  national  gov- 
ernment, through  any  of  ite  departmente  or 
officers,  assume  any  supervision  of  the  police 
regulations  of  the  Stetes.  The  Stete  may 
also,  under  this  power,  says  the  same  learned 
author,  regulate  the  grade  of  railways,  and 
prescribe  how  and  upon  what  grade  railway 
tracks  may  cross  each  other;  and  it  may 
apportion  the  cost  of  making  the  necessary 
crossinuB  between  the  corporations  owning 
the  roads;  and  it  may  esteblish  regulations 
requiring  existing  railways  to  ring  the  bell 
or  blow  the  whistle  of  their  engines  imme- 
diately before  passing  highways  at  grade, 
or  other  places  when  their  approach  might 
be  dangerous  to  travel,  or  to  stetion  flag- 
men at  such  or  any  other  dangerous  places. 
The  Legislature  has  power  by  general 
laws,  from  time  to  time,  as  the  public 
exigencies  may  require,  to  regulate  corpora- 
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tioDB  in  their  franchisee  so  as  to  provide  for 
the  public  safety.  This  is  held  to  he  a  mere 
police  regulation.  Oaiena,  G.  &  U.  R.  Co.  v. 
Loamis,  13  111.  548.  But  certain  powers  di- 
rectly affecting  commerce  may  sometimes  be 
exercised,  when  the  purpose  is  not  to  inter- 
fere witii  congressional  legislation,  but 
merely  to  regulate  the  time  and  manner  of 
transacting  business  with  a  view  to  facilitate 
trade,  secure  order,  and  prevent  confusion. 
VajiderlnU  v.  AdatM,  7  Cow.  351,  where 
Woodworth,  J.,  states  very  clearly  the  prin- 
ciples on  which  police  regulations  are  sus- 
tained in  such  cases. 

We  have  said  that  the  laws  to  prevent  the 
desecration  of  the  Sabbath  came  properly 
under  the  police  power  of  the  State.  Judge 
Cooley  says,  on  this  subject,  the  statute  for 
the  punishment  of  public  profanity  requires 
no  further  justification  than  the  natural  im- 
pulses of  every  man  who  believes  in  a  Su- 
preme Being,  and  recognizes  His  right  to 
the  reverence  of  His  creatures.  The  laws 
against  the  desecration  of  the  Christian  Sab- 
bath by  labor  or  sports  are  not  so  readily 
defensible  by  arguments,  the  force  of  which 
will  be  admitted  by  all.  The  laws  which 
prohibit  ordinary  employments  are  to  be  de- 
fended either  on  the  same  ground  which  jus- 
tifies the  punishment  of  profanity,  or  as  es- 
tablishing sanitary  regulations,  Dased  upon 
the  demonstration  of  experience  that  one  day's 
rest  in  seven  is  needful  to  recuperate  the 
exhausted  energies  of  body  and  mind.  Jtidge 
Cooley,  speaking  of  those  laws  enacted  to 
prevent  desecration  of  the  Sabbath,  says  they 
are  not  unconstitutional  as  a  restraint  upon 
trade  and  commerce.     There  can  no  longer 


be  anv  question,  if  any  there  ever  was,  that 
such  laws  may  be  supported  as  regulations 
of  police.  Speeht  v.  Gam.  8  Pa.  312;  Bloom 
V.  Bichards,  2  Ohio  St.  387 ;  Ex  parte  An- 
dretcs,  18  Cal,  678 ;  Mc  parte  Bird,  19  Cal. 
130.  Upon  this  subject  of  the  Sabbath  day 
observance,  I  have  found  none  but  state  de- 
cisions in  a  great  multitude  of  cited  cases. 
It  does  not  appear  to  have  been  ever,  so  far 
as  my  investigation  has  gone, — which  has 
been  somewhat  limited,  and  not  thorough, —a 
matter  of  decision  with  the  federal  courts, 
so  far  as  the  States  are  concerned.  And  I 
believe  there  is  no  probability  that  Congress 
will  ever  assume  the  right  to  regulate  the 
observance  of  the  Sabbath  day  in  the  States. 
If,  however,  it  should  ever  do  so,  I  do  not 
doubt  that  the  American  Congress  will  pro- 
tect the  American  Sabbath  day  from  unneces- 
sary desecration,  bv  whomsoever  it  is  essayed. 
Nor  do  I  doubt  that,  if  the  Supreme  Court 
of  the  United  States  should  have  this  ques- 
tion under  consideration,  it  would  hold,  as 
my  view  is,  that  the  Sunday  Laws  of  this 
Commonwealth  are  within  the  police  powers 
of  the  State,  and,  moreover,  that  they  in  no 
wise  affect  interstate  commerce,  but,  being 
limited  in  their  operations  to  the  State, 
whatever  effect  the^  have  upon  the  through 
line  of  transportation  outside  of  the  State, 
it  is  no  more  than  is  proper,  and  in  no  way 
an  interference  with  the  jgranted  power  of 
the  ConjBrress.  It  is  to  be  regretted,  as  it  is 
a  federal  question,  that  it  cannot  go  up  to 
the  Supreme  Court  of  the  United  States,  and 
be  settled  there.  Holding  the  views  I  do,  I 
am  constrained  to  dissent  from  the^  opinion 
of  the  majority. 
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Mary  E.  DOZIER 

V. 

FIDELITY  &   CASUALTY  CO.    of   New 
York. 

(46  Fed.  Rep.  446.) 

Sun-stroke  or  beat  prostration  Is  not  a 
bodily  ii^ury  "sustained  tbrouirh  external, 
violent  and  accidental  means"  within  the  mean- 
ing of  an  insurance  policy  covering  such  injuries, 
but  expressly  excluding  liability  for  ''any  disease 
or  bodily  infirmity." 

(June  8, 1801.) 

ACTION  to  recover  the  amount  alleged  to 
be  due  on  a  policy  of  accident  insurance 
on  demurrer  to  petition.    Demurrer  sustained. 

Statement  by  Philips*  J,: 

This  is  an  action  on  an  accident  insurance 
policy.  The  assured,  Willoughby  L.  Dozier, 
on  the  26th  day  of  April,  1890,  took  out  a  pol- 


NOTS.— For  various  notes  on  the  subject  of  acci- 
dent Insurance,  see  Union  Mut.  Aoo.  Aaso.  v.  Fro- 
hard  ait.)  10  L.  R.  A.  888;  Sheanon  v.  Pacific  Mut. 
JL  Ins.  Co.  (Wis.) 9  L.  K.  A.  686;  Paul  v.  Travelers 
Ins.  Co.  (N.  Y.)  8  L.  EL  A.  443. 
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icy  of  insurance  in  the  defendant  Company, 
which,  by  its  terms,  would  expire  on  the  26th 
day  of  April,  189 1 .  The  assurance  was '  ^asainst 
bodily  injuries  sustained  through  external,  vio- 
lent, and  accidental  means."  It  did  not  cover 
"any  disease  or  bodily  infirmity."  The  in- 
sured was,  by  occupation,  a  supervising  archi- 
tect. The  petition,  by  bis  wife,  the  named 
beneficiary,  alleges  that  the  assured,  while  in 
the  discharge  of  his  ordinary  avocation,  and 
without  any  voluntary  exposure  on  his  part, 
came  to  his  death  on  the  28d  day  of  June,  1890, 
"by  sun-stroke  or  heat  prostration."  To  this 
petition  the  defendant  demurs,  on  the  ground 
that  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  shows  on 
its  face  that  the  alleged  injury  was  not  acci- 
dental, within  the  meaning  of  the  policy. 


Messrs.   Warner,  Dean  A         „  __ 

for  defendant  in  support  of  the  demurrer. 

Messrs.  Peak,  Yeag^r  A  Ball«  for  peti- 
tioner, contra: 

Insanity  is  not  a  disease,  and  one  afflicted 
with  insanitv  was  as  much  the  subject  of  an 
accident  as  if  he  had  fallen  from  the  top  of  a 
house. 

North  America  Ace.  2ns.  Go,  v,  Orandal,  120 
U.  S.  527,  80  L.  ed.  740. 
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There  are  more  oi  the  elements  of  an  acci- 
dental nature  in  sun-stroke  than  in  insanity. 

An  accident  is  ''an  event  that  takes  place 
without  one's  foresight  or  expectation;  an 
event  which  proceeds  from  an  unknown  cause 
or  is  an  unusual  effect  of  a  known  cause,  and 
therefore  not  expected;  chance,  casualty,  con- 
tingency, happening  by  chance  or  unexpected- 
ly; taking  place  not  according  to  the  usual 
course  of  things;  casual,  fortuitous." 

North  American  L,  A  Ace.  Ins,  Co,  v.  Bv/r- 
raughs,  69  Pa.  43. 

The  killing  of  a  person  by  lightning  is  an  ac- 
cident. 

Hukhcraft  v.  Travelers  Ins.  Co.  87  Ky.  300. 

A  stroke  of  the  sun's  heat  is  as  unexpected 
and  as  accidental  to  the  party  who  receives  it 
as  a  stroke  of  lightning.  As  at  least  throwing 
some  light  upon  the  question,  see — 

United  States  Mut,  Aec,  Asso,  v.  Barry,  181 
U.  8.  100,  38  L.  ed.  80,  23  Fed.  Rep.  712;  Jfc- 
Glinehy  v.  Fiddily  i&C.  Co,m  Me.  251. 

PhilipSf  c/.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  decided  is  whether  or 
not  death  resulting  from  sun  stroke,  or  heat 
prostration  comes  within  the  means  of  injury 
insured  against.  This  precise  question  does 
not  appear  to  have  been  passed  upon  by  any 
American  court,  but  it  is  not  too  much  to 
say,  perhaps,  that  it  may  be  regarded  as 
settled  in  the  negative  in  £ngland  by  the 
opinion  of  Chief  Justice  Cockburn  in  Siiidair 
V.  Maritime  Passenger's  Assur.  Co.,  3  El.  & 
£1.  478.  The  policy  there  assured  against 
"any  personal  injury  from,  or  by  reason  or 
in  consequence  of,  any  accident  which  should 
happen  to  him  upon  any  ocean,  sea,  river, 
or  lake."  The  assured  was  master  of  the 
ship  Sultan,  and  in  the  course  of  his  voyage 
he  arrived  in  the  Cochin  River,  on  the  south- 
west coast  of  India,  and  in  the  usual  course 
of  his  vocation  he  was  smitten  by  a  sun -stroke, 
from  the  effect  of  which  he  died.  On  full 
consideration,  it  was  held  that  his  death 
must  be  considered  as  having  resulted  from 
a  natural  cause,  and  not  irom  accident, 
within  the  meaning  of  the  policy.  The 
policy  there  did  not,  as  here,  contain  the 
words  **  external,  violent, "  and  yet  the  learned 
chief  justice  held  that  the  term  ** accident," 
as  used  in  the  policy,  involved  necessarily 
some  violence,  casualty,  or  vis  major,  ne 
says:  "We  cannot  think  disease  produced 
bv  the  action  of  a  known  cause  can  be  con- 
sfdered  as  accidental.  Thus  disease  or  death 
engendered  bv  exposure  to  heat,  cold,  damp, 
the  vicissitudes  of  climate,  or  atmospheric 
influences,  cannot,  we  think,  properly  l^  said 
to  be  accidental,  unless,  at  all  events,  the 
exposure  is  itself  brought  about  by  circum- 
stances which  may  give  it  the  character  of 
accident.  Thus,  by  way  of  illustration,  if, 
from  the  effects  of  ordinary  exposure  to  the 
elements,  such  as  is  common  in  the  course  of 
navigation,  a  mariner  should  catch  cold  and 
die,  such  death  would  not  be  accidental ; 
although  if,  being  obliged  hj  shipwreck  or 
other  disasters  to  quit  the  ship,  and  take  to 
the  sea  in  an  open  boat,  he  remained  exposed 
to  wet  and  cold  for  some  time,  and  death 
ensued  therefrom,  the  death  might  properly 
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be  held  to  be  the  result  of  accident.  It  is 
true  that,  in  one  sense,  disease  or  death 
through  the  direct  effect  of  a  known  natural 
cause,  such  as  we  have  referred  to,  may  be 
said  t.0  be  accidental,  inasmuch  as  it  is  un- 
certain beforehand  whether  the  effect  will 
ensue  in  any  particular  case.  Exposed  to 
the  same  malaria  or  infection,  one  man  es- 
capes, another  succumbs.  Yet  diseases  thus 
arising  have  always  been  considered,  not  as 
accidental,  but  as  proceeding  from  natural 
causes.  In  the  present  instance,  the  disease 
called  'sunstroke, '  although  the  name  would 
at  first  seem  to  imply  something  of  external 
violence,  is,  so  far  as  we  are  informed,  an 
inflammatory  disease  of  the  brain,  brought 
on  by  exposure  to  the  too  intense  heat  of  the 
sun's  rays.  It  is  a  disease  to  which  persons 
exposing  themselves  to  the  sun  in  a  tropical 
climate  are  more  or  less  liable,  just  as  per- 
sons exposed  to  the  other  natural  causes  to 
which  we  have  referred  are  liable  to  disas- 
trous consequences  therefrom.  The  deceased, 
in  the  discharge  of  his  ordinary  duties  about 
his  ship,  became  thus  affected,  and  so  died. " 
According  to  this  high  authority,  a  disease 
produced  by  a  known  cause  cannot  be  consid- 
ered as  accidental.  This  conclusion  has 
been  accepted  as  authoritative  by  text- writ- 
ers. Bliss,  Ins.  §  399 ;  May,  Ins.  8d  ed. 
§  519.  If  sun-stroke  or  heat  prostration  is 
properly  classified  among  diseases,  it  is  ex- 
pressly excepted  from  the  operation  of  this 
policy.  It  is  discussed  in  works  on  pathol- 
ogy under  the  head  of  diseases  of  the  brain. 
Niemeyer,  in  his  work  on  Practical  Medicine 
(vol.  2,  pp.  181,  182),  treats  of  it  under  the 
head  of  diseases  of  the  brain.  He  asserts 
that  the  investigations  and  experiments  of 
so  renowned  a  specialist  as  Obernier  have 
entirely  exploded  the  once  common  notion 
that  sun-stroke,  or  insolatio,  depends  upon 
hyperemia  of  the  brain,  induced  by  the  ac- 
tion of  the  sun's  rays  on  the  head.  The 
rays  of  the  sun  are  not  essential  to  it.  "It 
is  now  known  that  in  this  disease  there  is  a 
serious  derangement  of  the  heat -producing 
function,  and  a  great  rise  in  the  bodily  tem- 
perature, which,  in  extreme  case,  may  reach 
109  decrees  or  110  degrees  Fahr."  And  he 
concludes  that,  while  nothing  is  yet  known 
of  the  anatomical  lesions  upon  which  sun- 
stroke depends,  yet  "the  disorder  has  a  defi- 
nite material  basis."  A  standard  Encyclo- 
paedia (Britannica,  vol.  22,  p.  666)  terms  it 
a  "disease,"  and  prescribes  its  methods  of 
treatment.  From  this  and  other  standard 
works  we  collate  the  following  facts :  That 
it  is  a  term  applied  to  the  effects  upon  the 
central  nervous  system,  and  through  it  upon 
other  organs  of  the  body,  by  exposure  to  the 
sun  or  to  overheated  air.  "Although  most 
frequently  observed  in  tropical  regions,  this 
disease  also  occurs  in  temperate  climates 
during  hot  weather.  A  moist  condition  of 
the  atmosphere,  which  interferes  with  the 
cooling  of  the  overheated  body,  greatly  in- 
creases the  liability  to  suffer  from  this  ail- 
ment. "  The  common  motion  that  sun-stroke 
or  "heat  prostration,"  as  it  is  termed  in  the 
petition,  comes  like  a  stroke  of  lightning 
from  a  piercing  ray  of  the  sun,  is  utterly  at 
fault.     It  affects  persons  frequently  during 
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the  night.  It  often  results  from  overcrowd- 
ing in  quarters,  as  in  the  case  of  soldiers  in 
barracks,  and  to  persons  in  poorly  ventilated 
rooms.  Also  persons  whose  employment  ex- 
poses them  to  heat  more  or  less  intense,  such 
as  laundry  workers  and  stokers,  are  apt  to 
suffer  from  this  in  hot  seasons.  "Causes 
calculated  to  depress  the  healtli,  such  as  pre- 
vious disease,  particularly  affections  of  the 
nervous  system,  anxiety,  worry  or  overwork, 
irregularities  in  food,  and,  in  a  marked  de- 
gree, intemperance,  have  a  predisposing  in- 
fluence; while  personal  unclean liness,  which 
prevents,  amon^  other  things,  the  healthy 
I  action  of  the  skin,  the  wearing  of  tight  gar- 
ments, which  impede  alike  the  functions  of 
heart  and  lungs,  and  living  in  overcrowded 
and  insanitary  dwellings,  have  an  ecjually 
hurtful  tendency."  Longmore,  in  his  re- 
ports of  cases  occurring  in  the  British  army 
in  India,  where  it  is  quite  prevalent,  attrib- 
utes it  much  to  the  foul  air  and  badly  ven- 
tilated quarters,  and  he  also  speaks  of  its 
pathological  conditions.  In  all  its  forms, 
ranging  from  "heat  syncope"  and  "heat  apo- 
plexy" to  "ardent  thermic  fever,"  it  is  sub- 
jected to  medical  treatment  as  a  disease,  and 
its  fatality  is  estimated  at  40  to  50  per  cent. 
With  what  propriety  for  accuracy,  therefore, 
can  this  malady  be  termed  an  accident,  any 
more  than  cholera,  small-pox,  or  yellow 
fever,  or  apoplexy?  It  may  be  an  accident 
that  a  person  is  exposed  to  it,  but  the  con- 
ditions under  which  the  human  system  may 
be  affected  by  it  certainly  belong  to  natural 
causes,  which  may  reasonably  be  anticipated, 
as  they  come  not  by  chance.  The  "  accident, " 
as  used  in  the  policy,  is  presumed  to  be 
employed  in  its  ordinary,  popular  sense, 
which  means  "  happening  by  chance ;"  "  un- 
expectedly taking  place;"  "not  according 
to  the  usual  course  of  things."  So  that  a 
result  ordinarily,  naturally,  flowing  from 
the  conduct  of  the  partv  cannot  be  said  to  be 
accidental,  even  where  he  may  not  have  fore- 
seen the  consequences. 

It  is  not  deemed  essential  to  a  vindication 
of  the  correctness  of  the  conclusion  reached 
to  review  the  various  American  decisions  il- 
lustrating the  application  of  the  term  "acci- 
dental" employ ea  in  such  policies  further 
than  to  note  the  palpable  distinction  between 
them  and  the  case  at  bar.  Death  by  drown- 
ing is  accidental,  as  there  is  present  the  vis 
nuijor,  external  and  violent,  producing  as- 
phyxia, and  in  the  act  producing  the  injury 
there  is  something  unforeseen,  unexpected, 
and  unusual.     May,  Ins.  §  516. 

In  United  States  Aee.  Asso,  v.  Barry,  181 
U.  S.  100,  33  L.  ed.  60,  the  assured,  after 
two  other  persons  had  jumped  from  a  plat- 
form five  feet  from  the  ffround  with  safety, 
also  jumped  therefrom,  mllowed,  as  to  him, 
with  serious  consequences,  producing  a  strict- 
ure of  the  duodenum,  from  which  death  en- 
sued. In  that  case  the  deceased  intended  to, 
and  thought  that  he  would,  alight  safely, 
and  it  was  a  question  for  the  jury  to  say 
whether  or  not  it  was  an  accident  that  he 
did  not.  The  court  says:  "If  the  death  is 
such  as  follows  from  ordinary  means  volun- 
tarily employed  in  a  not  unusual  or  unex- 
pected way,  it  cannot  be  called  a  result 
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effected  by  accidental  means ;  but  if  in  the 
act  which  precedes  the  injury  something  un- 
foreseen, unexpected,  unusual  occurs,  whlcJi 
produces  the  injury,  then  the  injury  has  re- 
sulted through  accidental  means." 

In  United  States  Mut.  Aee.  Amso,  v.  New- 
man, 84  Va.  52,  the  assured  was  found  dead 
in  his  bed  in  the  morning,  caused  evidently 
by  inhaling  coal  gas.  The  case  turned  upon 
the  question  whether  or  not  this  gas  was'  a 
poison  or  poisonous  substance,  within  the. 
meaning  of  the  exception  contained  in  tho 
policy.  The  controversy  among  the  experts 
was  as  to  whether  death  resulted  from  car- 
bonic oxide  or  carbonic  acid,  and  as  to  their 
resultant  poisonous  power,  both  causing 
death  b^  suffocation.  Such  a  death  clearly 
came  within  the  term  "accidental,"  and  it 
was  left  to  the  jury  to  determine  whether  or 
not  carbonic  oxide  is  x>oisonous  within  the 
meaning  and  intent  of  the  words  "  poison" 
and  "  poisonous"  as  used  in  the  policy.  This 
course  was  pursued  by  the  court  in  view  of 
the  conflict  in  the  testimony  as  to  whether 
such  gases  were  strictly  "  poisonous"  in  the 
ordinary  acceptation  to  be  imputed  to  such 
term  in  the  policy.  These  cases  do  not  pre- 
sent the  question  of  an  accident,  and  disease 
as  in  the  case  at  bar.  In  Bacon  v.  United 
States  Mvt.  Aee.  Asso.,  128  N.  Y.  804,  it  was 
held  that  death  resulting  from  a  malignant 
pustule,  caused  by  the  infliction  upon  the 
hodij  of  diseased  animal  matter  containing 
bacillus  anthrax,  is  death  from  disease,  ana 
not  witJiin  the  terms  of  an  accident  policy 
similar  to  the  one  under  consideration.  It 
was  likened  to  what  is  called  "  wool  sorter's 
disease,"  because  it  happens  to  [>eople  who 
handle  wool  and  hides,  such  as  tanners, 
butehers  and  herdsmen.  Although  the  med- 
ical experts  admitted  that  this  species  of 
malady  belonged  to  pathology,  yet  they  at- 
tempted to  except  this  instance  from  the 
classification  of  disease  by  defining  it  as  a 
"pathological  condition,  and  succumbing  of 
the  body  to  the  infliction  of  this  particular 
poison."  But  the  court  held  that  a  patho- 
logical condition  "means  neither  more  nor 
less  than  a  diseased  condition  of  the  body," 
and  therefore,  as  the  policy  expressly  ex- 
cepted bodily  infirmity  or  disease,  there 
could  be  no  recovery.  The  court  says :  "  No 
abrasion  of  the  skin  is  needed  to  produce  the 
contact  of  the  bacilli,  and  what  follows  from 
such  contact  seem  to  be  as  plainly  a  disease 
as  in  the  case  of  small -pox  or  typhoid  fever." 

Sun-stroke  seems  to  be  recognized  by  the 
courte  in  New  York  as  a  disease.  In  Boos 
V.  World  Mut.  L.  Ins.  Co.,  6Thomp.  &C.  864, 
the  contention  was  as  to  whether  the  court 
should  take  judicial  cognizance  of  the  fact 
that  sun-stroke  was  "a  serious  disease," 
w ithin  the  terms  of  the  pol  icy.  There  seemed 
to  be  no  question  made  Uiat  it  was  not  a 
disease,  but  whether  the  fact  of  its  serious- 
ness should  be  left  to  the  determination  of 
the  jury.  Courte  may  take  cognizance  of 
facte  generally  known  and  recognized  in 
nature,  science  and  history.  They  will  take 
notice  of  processes  in  art  and  science,  the 
resulte  of  which  are  matters  of  common 
knowledge.  Brown  v.  Piper,  01  U.  S.  87,  28 
L.  ed.  200.    They  will  take  notice  of  the 
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art  of  photography,  and  its  production  of 
correct  likenesses.  Undergook*9  Case,  76  Pa. 
340;  Cosasem  v.  Higging^  1  Abb.  App.  Dec. 
451.  Also,  that  coal  oil  is  inflammable. 
StaU  y.  Hatf€8,  78  Mo.  818. 

So  should  courts  take  notice  that  fever  in 
its  multiform  grades  is  a  disease,  and  I  ap- 
prehend, in  view  of  the  universal  assignment 
of  apoplexy  in  pathology  among  the  diseases 
of  the  brain,  that  it  would  not  be  seriously 
questioned  that  courts  in  trials  before  juries 
may  assume  it  to  be  a  bodily  disease. 

It  is  suggested  in  argument  by  the  learned 
counsel  for  plaintiff  that'  at  some  time  an- 
terior to  the  issuance  of  this  policy  the  de- 
fendant's policies  contained  an  express  ex- 
ception against  injury  bv  sun -stroke,  and 
that  in  its  circulars  distributed  at  the  time 


the  policy  in  question  was  issued  it  asserted 
that  practically  all  the  old  conditions  had 
been  expunged  from  its  policies.  It  is  there- 
fore argued  that  this  was  tantamount  to  an 
assurance  on  its  part  that  sun-strol^e  would 
thenceforth  be  regarded  by  it  as  expressed 
within  the  terms  ^external,  violent  and  ac- 
cidental." What  the  facts  are  touching  this 
assertion  the  court  cannot  know,  and  what 
the  law  arising  thereon  may  be  the  court  is 
not  required  on  this  issue  to  say,  as  no  such 
facts  appear  in  the  petition.  The  court  can 
look  alone  to  the  petition  in  passing  on  the 
demurrer.  The  demurrer  admits  only  such 
facts  as  appear  on  the  face  of  the  petition, 
and  such  as  are  well  pleaded. 
It  results  that  the  demurrer  %%  stuiained. 


MARYLAND  COURT  OP  APPEALS. 


Samuel  D.  HELFRICH,  Appt, 

V. 

CAT0N8VILLE  WATER  CO. 

(.— Md ) 

The  ri^hit  of  the  owner  of  land  border^ 
iB^  on  a  stream  to  nse  it  as  a  pastvre 

in  a  reasonable  way  Is  not  affected  by  the  fact 
that  the  waters  are  thereby  made  unlit  for  nse, 
althoog'ta  the  water-works  of  an  incorporated 
company  have  been  established  lower  down  to 
supply  the  pubUc  with  water  from  that  stream. 


(June  la,  1891.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Baltimore  County  en- 
joining him  from  permitting  cows  or  other  an- 
imals to  enter  or  stand  in,  or  befoul  the  waters 
of,  a  stream  from  which  plaintiff  supplied  the 
hihabitants  of  Catonsville  with  water  for  do- 
mestic purposes.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  C/i.  J,,  and  Irving, 
Robinson,  Brvan,  Briscoe,  Miller,  Fowler  and 
McSherry,  Jj, 


NOTB.— PbKiition  of  waters. 

A  person  has  a  right  to  use  a  stream  as  it  pass- 
es through  his  lands  for  all  reasonable]  purposes, 
and  In  the  manner  in  which  such  streams  are 
usually  enjoyed.  Oarhart  v.  Auburn  Gas  Llcrht 
Co.  22  Barb.  807, 308;  Badcliff  v.  Brooklyn,  i  N.  Y. 
202:  Thomas  v.  Brackney,  17  Barb.  664,  066-S68; 
O'RIley  V.  McObesney,  8  Lans.  278;  Snow  v.  Parsons, 
28  Vt.  460, 461-463;  Pitts  v.  Laooasfcer  Mills,  18  Met. 
150:  Gary  v.  Daniels,  8  Met.  470,  477;  Jacobs  v.  Al- 
lard,42Vt.d0B. 

The  question  whether  his  use  of  the  stream 
is  a  reasonable  one,  under  the  circumstances,  is 
one  of  fact.  O'RUey  v.  McOhesney,  supra:  Hay 
T.  Oohoes  Go.  2  X.  T.  160;  Tremaln  v.  Ck)hoe8  Ck)un- 
ty.  Id.  168:  Thomas  y.  Brackney,  ntpro;  HoDsee  v. 
Hammond,  80  Barb.  80;  Sampson  v.  Hoddinott,  88 
Eng.  L.  &  Eq.  241;  MerritC  v.  Brinkerhoff.  17 
Johns.  306;  PoUitt  v.  Long,  66  Barb.  20;  Crossley  v. 
Ughtowler.  L.  R.  2  Ch.  App.  478;  McGallum  v.  Ger- 
mantown  Water  Go.  64  Pa.  40;  Crosby  v.  Bessey,  40 
Me.  680:  Mardy  v.  Shults,  207  N.  Y.  846;  Angell, 
Watercourses,  6th  ed.'897,  S  224,  note  1;  Cotton  v, 
Pocaaset  Mfg.  Co.  13  Met.  420;  RuaseU  v.  Scott,  0 
Cow.  270;  Baldwin  v.  Calkins,  10  Wend.  160;  Hols- 
man  v.  Boiling  Spring  &  Co.  14  N.  J.  Eq.  886. 

The  question  whether  a  particular  use  of  the  wa- 
ter of  a  stream  by  one  owner  is  consistent  with  the 
rights  of  other  owners  on  the  stream  below  is  gen- 
erally one  of  fact  for  a  Jury.  In  the  absence  of  a 
right  by  prescription  or  grant  the  test  is  whether 
the  particular  use,  under  the  circumstances,  is  a 
reasonable  one  (Prentice  v.  Gtoiger,  74  N.  Y.  841); 
As  such  owner  has  the  right  to  enjoy  the  contin- 
ued flow  of  the  stream,  to  use  its  foroe,  and  to 
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make  limited  and  temporary  appropriation  of  its 
waters.  These  rights  are  held  m  common  with  all 
others  having  lands  bordering  upon  the  same 
stream;  but  his  enjoyment  must  necessarily  be  ac- 
cording to  his  opportunity,  prior  to  those  below 
him,  subsequent  to  those  above.  It  follows  that  all 
such  rights  are  liable  to  be  modified  and  abridged 
in  their  enjoyment  by  the  exercise  by  others  of 
their  own  rights;  and,  so  far  as  they  are  thus 
abridged,  the  loss  is  damnum  absque  injuria.  The 
only  limit  that  can  be  set  to  this  abridgment 
through  the  exercise  by  others  of  their  natural 
rights  is  in  the  standard  or  measure  of  reasonable 
use.  Gould  V.  Boetoo  Duck  Co.  18  Gray,  442;  Has- 
kihs  V.  Haskins,  0  Gray,  360;  Tourtellot  v.  Phelps,  4 
Gray,  870, 376;  Thurber  v.  Martin,  2  Gray,  804;  Pitts 
V.  Lancaster  If  ills,  18  Met  160;  Wadsworth  v.  Tll- 
lotson,  16  Conn.  866;  Springfield  v.  Harris,  4  Allen, 
404;  O'BUey  v.  McChesney,  40  N.  Y.  672. 

The  riparian  owners  of  lands  adjoining  fresh 
water,  non-navigable  streams,  take  title,  ad  usque 
Mum  aqucB  (to  the  thread  of  the  stream),  and 
thereby  acquire  the  right  as  incident  to  such  title 
to  the  usufructuary  enjoyment  of  the  undiminished 
and  undisturbed  flow  of  such  water.  ^'Fresh  rivers 
of  what  kind  soever  do  of  common  right  belong  to 
the  owners  of  the  soil  adjacent,"  is  the  expressive 
language  of  the  common  law,  and  is  of  universal 
application.  Clinton  v.  Myers.  46  N.  Y.  611,7  Am. 
Bep. 378;  Chenango  a  B.  Co.  v.  Paige.  88  N.  Y.  178,  88 
Am.  Rep.  407;  Smith  v.  Bochester,  02  N.  Y.  468.  See 
ru*tea  to  Barton  v.  Union  Cattle  Co.  (Neb.)  7  L.  R.  A. 
467;  Chapman  v.  Rochester  (N.  Y.)  1  L.  R.  A.  206; 
Columbus  &  H.  Coal  &  Iron  Co.  v.  Tucker  (Ohio)  12 
L.  R.  A.  677;  Brown  v.  Cunningham  (Iowa)  12  L.  R. 
A.  568. 
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Messrs.  Luther  M.  Reynolds  and 
Georg^e  R.  Willis  for  appellant. 

Messrs.  Edwin  J.  Farber  and  John  I. 
Yellott*  for  appellee: 

The  appellee,  as  riparian  owner  along  the 
stream  in  question,  claims  the  right  to  have  the 
water  come  to  it  in  its  pure  and  natural  condi- 
tion. 

Wood,  Nuisances,  1888,  §  437.  p.  500;  High, 
Inj.  1890,  fclS  794,  798;  Pom.  Remedial  Rights, 
1887,  §  8;  Angell,  Watercourses,  1877;  Kerr, 
Inj.  §  878,  p.  898;  Woodyea/r  v.  Schaefer,  57 
Md.  8. 

Equity  will  protect  this  right  by  injunction. 

High,  Inj.  1890,  ^§  794,  795,  798,  and  cases; 
Kerr.  Inj.  §§  877,  878,  p.  392,  and  cases:  Clovies 
V.  Sktffordshire  P.  W.  Co.  L.  R.  8  Ch.  App. 
142;  Lochwad  County  v.  Lawrence,  77  Me.  297; 
Bed  River  Boiling  Mills  v.  Wright,  30  Minn. 
261;  Gould.  Waters,  §  219;  McCaHum  v.  Oer- 
marUown  Water  Co.  54  Pa.  53;  Holsman  y. 
Boiling  Spring  B.  Co.  14  N.  J.  Eq.  385. 

1.  By  preventing  a  constantly  recurringfgriev- 
ance  which  cannot  be  otherwise  prevented. 

Adams,  Eq.  812;  Belknap  v.  Trimble,  3  Paige, 
601,  3  L.  ed.  290;  Weber  v.  Oage,  89  N.  H.  186; 
Merrifield  v.  Lombard,  13  Allen,  18;  Cadigan 
V.  Brown,  120  Mass.  494;  Clark  v.  Stewart,  56 
Wis.  154;  Woodward  v.  Worcester,  121  Mass. 
245;  Harris  v.  Mackintosh,  188  Mass.  280; 
Webb  V.  Portland  Mfg.  Co.  3Sumn.  189;  Wood- 
year  V.  Sdiaefer,  57  Md.  1. 

A  probable  nuisance,  if  in  some  degree  it  at 
present  exists,  and  is  expected  to  increase,  is 
good  ground  for  injunction.  ' 

Ooidsmid  v.  Tunbridge  Wells  L  Comrs.  L. 
R.  1  Ch.  App.  849. 

2.  Where  the  injury  is  irreparable. 

By  an  irreparable  injury  is  meant  one  for 
which  there  is  no  adequate  remedy  at  law. 

Gould,  Waters,  1888,  §  508;  Lockwood  Coun- 
ty w,  Lawrence,  77 Me.  812;  Canfleldv.  Andrew, 
54  Vt.  1;  Kerr,  Inj.  §§  198,  199;  Holsman  v. 
Boiling  Spring  B.  Co.  14  N.  J.  Eq.  843,  and 
cases  cited;  Dan.  Ch.  Pr.  1868,  §2;  Story,  Eq. 
Jur.  §g  926.  927. 

The  appellant  in  this  case  cannot  discolor  or 
make  muddy  the  waters  of  the  stream  to  the 
injury  of  the  appellee's  use,  business  or  better- 
ments. 

Clowes  V.  Staffordshire  P.  W.  W.  Co.  L.  R. 
8  Ch.  App.  125. 

Appellant  cannot  otherwise  pollute  or  befoul 
it  to  the  detriment  or  damage  of  appellee's 
business. 

Holsman  v.  Boiling  Spring  B.  Co.  14  N.  J. 
Eq.  835;  McCallum  v.  Germantown  Water  Co. 
54  Pa.  40.  See  also  Angell,  Watercourses, 
^  136,  and  cases;  Gould,  Waters,§  544,and  cases; 
Lockwood  County  v.  Lawrence,  77  Me.  297; 
Letms  V.  Stein,  16  Ala.  219,  and  cases;  Wood  v. 
Suteliffe,  2  Sim.  N.  8.  166:  Silver  Spring  B.  A 
D.  Co.  V.  WaTtskuck,  13  R.  I.  615;  Pennington 
V.  Brinsop  Hall  Coal  Co.  L.  R.  6  Ch.  Div.  769. 

No  one  has  a  ri^ht  to  use  water  through  his 
land  so  as  to  foul  it  or  render  it  corrupt  or  un- 
healthy, and  unfit  to  be  used  by  the  landowner 
below  for  domestic  purposes. 

McCallum  v.  Germantown  Water  Co.  54  Pa. 
40. 

Nor  can  he  use  it  so  that  producing  no  ap- 
parent, sensible  effect,  yet  his  use  would  be 
such  as  to  disgust  the  senses. 
13  L.  a  A. 


Wood.  Nuisances,  §  427,  p.  500;  Woodyear 
V.  Schaefer,  57  Md.  1;  Baltimore  v.  Warren 
Mfa.  Co.  69  Md.  96. 

All  acts  done  by  a  man  on  his  own  land 
whereby  the  rights  of  his  neighbor  in  water 
are  injuriously  affected,  may  be  considered  to- 
gether as  nuisances  relating  to  water. 

Kerr,  Inj.  1871,  §  377. 

The  appellee  cannot  commit,  or  permit  any 
act  to  be  committed,  in  his  user  of  the  water, 
which  will  amount  to  a  public  nuisance. 

Whatever  is  injurious  to  a  large  class  of  the 
community,  or  annoys  that  portion  of  the  pub- 
lic that  necessarily  comes  in  contact  with  it,  is 
a  public  nuisance  at  common  law.  Wood, 
Nuisances,  §  17,  noUl,  %  18,  p.  500.  §  427,  and 
cases  cited;  State  v.  Taylor,  29  Ind.  517;  Hack- 
ney V.  State,  8  Ind.  494.  495.  and  cases;  People 
V.  Cunningham,  1  Denio,  524. 

And  especially  can  the  appellant  ])ermit  no 
use  to  be  made  of  the  water  which  will  be  in- 
jurious to  or  endanger  public  health. 

High,  Inj.  1890,  §  798,  p.  609,  and  cases; 
Goldsmid  v.  Tunbridge  Wells  L  Comrs.  L.  R. 
1  Eq.  168. 

Nor  can  the  appellant  use  his  lot  as  a  stock- 
vard  or  barnyard  to  the  damage  of  the  appel- 
lant and  the  discomfort  of  the  public. 

Barclay  v.  Com.  25  Pa.  505. 

Whether  the  use  exercised  by  the  appellant  is 
a  natural  use  as  claimed  by  him  or  otherwise,  it 
is  subject  to,  and  must  not  infringe,  the  rule 
*'sic  utere  tuo  ut  alienum  non  Icsdas." 

8  Kent,  Com.  440;  Angell,  Watercourses. 
§  196;  Shearm.  &  Redf.  Neg.  §  729,  p.  618; 
Tyler  v.  Wilkinson,  4  Mason.  400;  Ferrea  v. 
Knipe,  28  Cal.  844;  Learned  r.  Tangeman,  65 
Cal.  334;  Arnold  v.  Foote,  12  Wend.  881. 

It  must  be  a  reasonable  user  taking  into  con- 
sideration all  the  surrounding  circumstances. 

Bed  Biter  Boiling  Mills  v.  Wright,  80  Minn. 
249;  Lockwood  County  v.  Lawrence,  77  Me.  297; 
Arnold  V.  Foote,  supra;  Davis  v.  GeteheU,  50 
Me.  604;  Ferrea  v.  Knipe,  supra;  Peiminfffton 
V.  Brinsop  Hall  Coal  Co.  L.  R.  5  Ch.  Div.  772. 

Why  should  the  appellee  be  forced  to  ob- 
tain by  condemnation  that  which  it  already 
has  a  right  to  without  it,  to  wit:  The  right  to 
pure  water,  which  the  appellant  seeks  to  de- 
prive appellee  of  by  his  action  or  the  action  of 
his  cattle,  whose  nuisances  he  can  easily  obvi- 
ate or  guard  against? 

LeunsY.  Stein,  16  Ala.  214. 

Bryan,  J.,  delivered  the  opinion  of  tne 
court : 

The  Catonsville  Water  Company  was  in- 
corporated by  the  Act  of  1886,  chap.  100.     It 
was  chartered  for  the  purpose  of  enabling  it 
tojsupply  with  pure  water  the  inhabitants  of 
Catonsville  and  the   adjoining   portion    of 
Baltimore    County.      In    pursuance    of    its 
charter,  it  has  acquired  a  tract  of  land,  and 
constructed  at  large  expense  a  dam  and  res- 
ervoir,   water- works,  mains,  and  pix>es.  and 
is  engaged  in  supplying  a  large  number  of 
people  with  water  for  drinking  and  otber 
necessary  purposes.     A  pure,  clear,  natural 
stream  of  fresh  water  flows  through  and  along 
the  land  of  Samuel  D.  Helfrich.  and  through 
the  land  of  the  Water  Company,  whicli    ia 
situate  about  140  perches  further  down  the 
stream,  and  is  the  principal  source  of  supply 
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for  the  purposes  of  the  Company's  busi- 
ness. 

A  bill  of  complaint  was  filed  by  the  Water 
Company,  on  the  equity  side  of  the  Circuit 
Court  of  Baltimore  County,  in  which  it  was 
alleged  that  Helfrich  permitted  a  large 
number  of  his  cows  to  enter  said  stream  and 
stand  therein,  and  that  they  dropped  their 
excrement,  dung,  and  filth  into  its  waters, 
and  greatly  polluted  and  befouled  them  ;  and 
that  in  consequence  of  such  deposits,  when 
the  stream  flowed  through  the  Water  Com- 
pany's land  and  supplied  its  works,  the 
purity  of  the  water  was  greatly  impaired, 
and  it  was  rendered  unhealthy  and  unfit  for 
drinking  purposes.  On  these  grounds  an 
injunction  was  prayed  and  gran^  restrain- 
ing Helfrich  from  permitting  cows  or  other 
animals  to  enter  or  stand  in  the  stream,  and 
to  drop  or  deposit  therein  any  excrement, 
dung,  or  filth,  or  in  any  manner  to  pollute 
or  Mfoul  it.  The  injunction,  as  granted, 
also  prohibited  the  erection  of  a  hydraulic 
ram ;  but,  as  we  shall  see,  this  question  is 
not  now  presented  by  the  record.  After  an- 
swer and  testimony,  the  court,  on  final  hear- 
ing, made  the  injunction  perpetual  so  far  as 
it  related  to  the  pollution  of  the  stream,  and 
dissolved  it  as  to  the  erection  of  the  hydrau- 
lic ram.  The  defendant  appealed  to  this 
court. 

Helfrich's  lot  is  on  the  south  side  of  the 
Frederick  Turnpike,  about  one  mile  west  of 
the  Village  of  Catonsville,  and  about  half  a 
mile  from  the  Water  Company's  property. 
The  lot  has  been  used  by  the  owner  as  a 
pasture  for  his  cows,  and,  so  far  as  the  evi- 
dence shows,  it  seems  to  be  well  adapted  for 
auch  a  purpose,  being  well  provided  with 
shade,  grass,  and  water.  Helfrich,  at  the 
time  the  injunction  was  issued,  owned  six 
€OW8,  and  it  appears  that  he  used  his  lot  for 
the  purpose  of  pasturing  them  in  the  way  a 
proprietor,  under  ordinary  circumstances, 
might  reasonably  use  his  own  property.  The 
question  seems  to  be  whether  his  rights  have 
been  in  any  way  abridged  or  diminished  by 
thCv  incorporation  of  the  Water  Company  and 
the  construction  of  its  works. 

The  rights  of  riparian  owners  are  well 
understood,  and  there  is  a  general  concur- 
rence of  opinion  in  the  courts  as  to  the  man- 
ner in  which  they  must  be  exercised.  The 
law  on  this  subject  is  strictly  in  accord  with 
the  common  sense  and  general  convenience 
of  mankind.  The  owner  of  land  has  a  right 
to  the  use  of  a  stream  of  water  which  flows 
through  it  for  all  useful  and  reasonable  pur- 
poses. This  use  is  not  an  easement,  but  is 
an  incident  to  his  property  in  the  soil :  a 
necessary,  inherent,  and  inseparable  portion 
of  his  ownership.  But  there  is  an  equality 
of  right  in  other  riparian  owners  above  and 
below  him  on  the  same  stream ;  and,  from 
the  necessary  conditions  of  the  case,  they 
must  not  use  the  water  to  the  prejudice  of 
each  other's  rights.  Hence  difficult  questions 
frequently  arise ;  not  as  to  the  ascertainment 
of  the  principle  of  decision,  but  as  to  its 
application  to  interests  which  are  in  col- 
lision. It  is  laid  down  in  general  terms  that 
every  owner  has  the  right  to  enjoy  the  stream 
of  water  which  flows  through  his  land  in  its 
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natural  state,  without  diminution  to  its  flow, 
(quantity,  or  purity.  It  is  also  held  with 
like  generality  or  statement,  that  any  defile- 
ment or  corruption  of  the  water  which  pre- 
vents its  use  for  any  of  its  reasonable  or 
proper  purposes  is  an  infringement  of  the 
rights  of  riparian  owners  which  will  entitle 
them  to  a  remedy  suited  to  the  nature  of  the 
case. 

But  all  abstract  rules  are  subject  to  con- 
siderable modification  when  they  are  applied 
to  the  exigencies  of  human  life.  The  right 
to  the  use  of  a  stream  of  water  in  its  natural 
purity  cannot  override  other  co-equal  and 
co-existing  rights;  it  must  certainly  yield 
to  those  of  a  more  absolute  and  unqualified 
character.  The  tillage  of  the  soil  and  the 
tending  of  flocks  and  herds  were  the  earliest 
occupations  of  the  human  race.  The  hus- 
bandman soweth  his  seed  and  gathereth  the 
harvest  to  furnish  us  with  fc^ ;  and  the 
flocks  and  herds  bring  forth  their  increase  for 
our  use.  It  would  be  most  unnatural  and 
unwise  to  put  any  unnecessary  restrictions 
on  those  pursuits  which  furnish  the  world 
with  the  means  of  subsistence.  We  must 
confess  that  the  riffht  of  a  man  to  cultivate 
his  own  fields,  and  to  pasture  his  cattle  on 
his  own  land,  is  of  an  original  and  primary 
character,  and  that  it  would  be  oppressive  to 
interfere  with  the  free  exercise  of  it,  except 
under  a  necessity  caused  by  grave  public  con- 
siderations. The  washings  from  cultivated 
fields  might,  and  probably  would,  carry  soil 
and  manure  into  streams  of  water,  and  make 
them  muddy  and  impure.  And  so  the  habits 
of  cattle  according  to  their  natural  instincts 
would  lead  them  to  stand  in  the  water  and 
befoul  the  stream.  But,  nevertheless,  the 
owners  of  the  land  must  not  lose  the  bene- 
ficial use  of  it.  The  inconveniences  which 
arise  from  the  pollution  of  the  water  by  these 
causes  must  be  borne  by  those  who  sufller 
from  them.  The  ordinary  requirements  of 
domestic  life  diminish  the  purity  of  the  at- 
mosphere ;  but  as  long  as  these  causes  are 
within  the  limits  of  reason  and  necessity  the 
law  recognizes  no  ground  of  complaint 
against  them.  The  reasonable  and  proper 
exercise  of  acknowledged  right  by  one  man 
may,  and  often  does,  work  annoyance  and 
loss  to  another ;  but  rights  cannot  be  forfeited 
for  this  reason. 

So  far  as  we  can  see  from  the  record,  there 
was  nothing  unreasonable  or  unusual  in  the 
way  in  which  the  cattle  were  pastured  in 
this  lot.  If  Helfrich  had  wantonly  or  reck- 
lessly befouled  the  water  of  the  stream,  or 
had  harassed  the  Water  Company  or  injured 
its  business  by  an  immoderate  and  excessive 
exercise  of  his  acknowledged  rights,  he 
would  justly  have  been  responsible  for  his 
conduct.  But  nothing  of  this  kind  can  be 
justly  attributed  to  him.  He  seems  to  have 
used  his  pasture  as  all  men,  time  out  of 
mind,  have  done  in  like  cases.  We  are  not 
unmindful  oi  the  vast  number  of  cases  where 
persons  have  been  enjoined  from  committing 
nuisances  in  runninf^  streams,  and  from  de< 
positing  or  permitting  to  be  deposited  in 
them  noxious,  deleterious,  or  unwholesome 
matter,  and  from  any  unlawful  or  unreason- 
able thing  which  impairs  the  legitimate  use 
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of  the  water  by  riparian  owners.  Nor  have 
we  overlooked  the  numerous  cases  where  it 
has  been  held  that  certain  kinds  of  manufac- 
turing establishments  have  infringed  the 
vested  rights  of  such  owners.  Our  opinion 
is  placed  on  the  distinct  CTound  that  Helfrich 
was  using  his  pasture  lot  in  a  reasonable 
manner,  and  that  he  had  a  right  so  to  use  it. 
His  right  was  not  in  any  way  abridged  by 
the  incorporation  of  the  Water  Company  and 


the  establishment  of  its  works.  And  it  was 
not  in  the  power  of  the  Legislature  to  abridge 
it.  It  is  a  right  of  property  protected  by 
the  declaration  of  rights.  The  Water  Com- 
pany has  power,  under  its  charter,  to  acquire 
the  water-right  bv  making  due  compensation 
to  the  owner,  and  not  otherwise. 

The  decree  of  t/ie  Oircuit  Court  mu9t  be  re- 
versedf  and  the  Mil  of  complaint  diemieaed. 


ALABAMA  SUPREME  COURT. 


Ex  Parte  W.  P.  HURN. 
(....Ala ) 

!•  Mandamus  eannot  be  iwiied  to  oompel 
a  court  to  hear  and  dutermtne  a  motion  which  it 
has  already  overruled. 

2.  Money  ean  be  taken  ft*om  a  prlMmer 
under  arrest  only  when  there  is  probable 
ground  for  believinsrthat  it  is  connected  with  the 
offense  charged  or  may  be  used  as  evidence  on 
his  trial. 

8«  An  officer  may  be  garnished  for 
money  which  he  has  taken  ttom,  the 
debtor  under  arrest  where  a  statute  makes 
property  in  his  hands  subject  to  legal  process,  if 
the  arrest  was  made  in  good  faith  and  there  is 
probable  ground  for  believing  the  money  to  be 
connected  with  the  offense  or  useful  as  evidence 
on  the  trial  Of  the  prisoner. 

(June  16. 1801.) 


APPLICATION  for  a  writ  of  mandamus  to 
compel  the  Montgomery  City  Court  to  hear 
and  determine  a  motion  made  to  procure  the 
restoration  to  movant  of  certain  money  which 
had  been  removed  from  his  person  by  an  offi- 
cer who  arrested  him  on  a  criminal  charge. 
Denied, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moore  A  Finley  for  petitioner. 

Messrs.  Lomaz  ft  Tyson,  for  respondent: 

Mandamus  is  not  the  proper  remedy  in  this 
case,  because  the  facts:  show  that  the  respond- 
ent did  hear  and  determine  the  motion,  and  the 
petitioner  has  an  adequate  remedy  by  appeal. 

Ex  parte  Redd,  78  Ala.  548;  Ex  parte  Gar- 
land, 42  Ala.  565;  Ex  parte  Echols,  89  Ala.  TOO; 
Ex  parte  Putnam,  20  Ala.  592;  StaU  v.  WH- 
Hams,  69  Ala.  811. 

Money  in  possession  of  the  defendant  in  at- 
tachment may  be  levied  on,  if  the  levy  can  be 
made  without  a  trespass. 

Bamett  v.  Bom,    10    Ala.  951;   1  Wade» 


Note.— Ifandainu8  defined. 
The  writ  of  mandamus  is  a  remedy  to  compel  any 
person,  corporation,  public  functionary,  or  tribu- 
niJ  to  perform  some  duty  required  by  law,  where 
the  party  seeking  relief  has  no  legal  remedy,  and 
the  duty  sought  to  be  enforced  is  clear  and  Indis- 
putable. Knox  County  Oomrs.  v.  Aspinwall,  62  TJ. 
B.  21  How.  689, 16  L.  ed.  206. 

The  office  of  the  writ  is  to  compel  action— the  do> 
ing  of  something  which  the  public  or  some  person  is 
interested  in  having  done,  and  which  it  is  the  duty 
of  some  other  person  to  do;  and  it  cannot  be  used 
as  a  preventive  remedy.  Legg  v.  Annapolis,  42 
Md.208. 

The  writ  of  mandamus  is  only  issued  to  prevent  a 
failure  of  justice,  and  where  there  is  no  other  clear 
and  adequate  remedy  to  enforce  the  performance 
of  the  duty.  Arrington  v.  Van  Houton,  44  A  la.  284; 
State  V.  Guerrero,  12  Nev.  106;  Reading  v.  Ciom.  11  Pa. 
196;  Com.  v.  Allegheny  County  Comrs.  16  Serg.  &  B. 
317;  Fitch  v.  McDiarmid,  26  Ark.  482;  State  v.  Mc- 
Crillus,  4  Kan.  260;  Runion  v.  Latimer,  6  S.  C.  126; 
Rice,  Colo.  Code  Proc.  8  807. 

Its  isfiwince  is  diseretionary. 

The  writ  of  mandamus  is  a  prerogative  writ  rest- 
ing in  the  sound  discretion  of  the  court.  Such  a 
discretionary  power  will  not  be  exercised  by  the 
court  to  accomplish  injustice  and  wrong.  Tapping, 
Mandamus,  chap.  2,  *6. 

Though  the  (granting  or  refusal  of  the  writ  of 
mandamus  is  said  to  be  discretionary  as  distin- 
guished from  a  writ  of  right,  it  is  not  an  absolute 
or  arbitrary  discretion,  but  is  controlled  by  well- 
defined  legal  rules,  and  its  exercise  is  reviewable  in 
this  court  People  v.  Syracuse  Common  Council, 
78  N.  T.  66;  People  v.  Rome,  W.  &  O.  R.  Co.  4  Cent. 
Rep.  197, 103  N.  Y.  96. 
18  L.  R  A. 


The  writ  shall  not  be  issued  in  any  case  where 
there  is  a  plain,  speedy  and  adequate  remedy  in  the 
ordinary  course  of  law.  It  shall  be  issued  upon  pe- 
tition and  affidavit  on  the  application  of  the  party 
beneficially  interested.  Cal.  Code  CSv.  Proo.  9  1086; 
N.  Y.  Code  Civ.  Proo.  •  2067. 

When  mandamus  wiO,  not  lie. 
Mandamus  is  the  appropriate  remedy  to  set  the 
machinery  of  the  courts  to  which  it  is  addressed  in 
motion,  but  it  will  not  direct  the  performance  of 
any  particular  Judicial  act.  The  subordinate  tri- 
bunal will  be  left  free  to  give  its  best  Jud«ment^ 
The  scope  and  province  of  the  writ  is  to  prevent  a 
failure  of  Justice  from  delay  or  refusal  to  act,  when 
addressed  to  a  court  acting  Judicially.  State  v.  La- 
fayette County  Ct  41  Mo.  222;  Trainer  v.  Porter,  46 
Mo.  388. 

Nor  will  it  lie  to  correct  the  errors  of  inferior  tri- 
bunals by  annulling  what  tbey  have  done  errone- 
ously. Dunklin  v.  Dunklin  County  Dist.  Ct.  28  Mo. 
458;  Ex  varte  Koon,  1  Denio,  644;  People  v.  Judges  of 
Dutchess  C.  P.  20  Wend.  658;  Chase  v.  BJaokstone 
Canal  Co.  10  Pick.  244. 

Mandamus  will  not  lie  to  compel  an  inferior  oourt 
to  declare  an  election  void  (State  v.  Judg«  of  9Ch 
Judicial  Circuit,  18  Ala.  806);  or  to  vacate  an  order 
suppressing  a  deposition  (Ex  parte  Elston,  2S  Ala. 
72);  or  to  compel  a  Judge  of  a  district  oourt  to  try  a 
cause  transferred  by  him  to  the  drouit  court  (Fran- 
Cisco  V.  Manhattan  Ins.  Co.  86  CaL  288);  or  to  com- 
pel a  Judge  to  sign  a  bill  of  exceptions,  which  is  not 
in  accordance  with  his  Judgment  of  the  facts  (Shep- 
ard  V.  Peyton,  12  Kan.  616;  People  v.  Jameson,  40 
111.  98;  Jamison  v.  Reed,  2  O.  Greene,  SM;  State  v. 
Noggle,  18  Wis.  880>;  or  to  oompel  a  oourt  to  oorreot 
errors  of  Judgment  by  annulling  what  th^y  have 
done,  or  to  guide  their  discretion  (Dunklin  v.  Dunk- 
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Attachm.  §  261;  IMby  v.  MulUns,  8  Humph. 
437.  89  Am.  Dec.  180.        ' 

And  by  statute  in  Alabama,  such  money  in 
the  hancU  of  ^  sheriff  or  other  officer  is  subject 
to  attachment. 

Ckxie  1886,  §  2950;  PrutU  v.  Amutrong,  56 
Ala.  806;  2  Wade,  Attachm.  p.  847. 

The  arresting  officer  had  the  right  to  search 
his  prisoner  and  take  the  money  from  him;  this 
being  true,  the  separation  of  said  money  from 
the  person  of  Hum,  the  petitioner,  was  legal, 
and  there  was  no  trespass  committed,  and  if 
the  money  was  found  in  the  possession  of  the 
sheriff  after  such  legal  separation,  it  was  liable 
to  attachment  or  garnishment. 

Ghastong  y.  8tate,  88  Ala.  29;  Terry  y.  State, 
90  Ala.  686;  1  Wade.  Attachm.  §  180;  Cloeaon 
▼.  Morriuon,  47  N.  H.  482;  Spaulding  v.  iV«- 
ton,  21  Yt.  9;  Drake,  Attochm.  6th  ed.  198; 
BHftnydery,  Lu,  44  Iowa,  101. 

Motion  made  prior  to  return  term  of  the 
writs  of  attachment  and  garnishment,  ad- 
dressed to  the  discretion  of  the  court,  was  not 
the  proper  procedure,  and  was  premature. 

Ala.  Code  1886,  ^g  2929-2978,  2994,  2980, 
2981,  2982.  2993.  See  also  Mattliewg  v.  AnOey, 
81  Ala.  20. 

Coleian,  i/l,  delivered  the  opinion  of  the 
court: 

The  petitioner,  Hum,  baying  been  arrested 
on  the  criminal  charge  of  fraudulently  ob- 
taining goods  on  a  credit,  was  searched  by  the 
officer  making  the  arrest,  who  took  from  him 
$1,124.40  found  concealed  in  his  clothing. 
The  prisoner  and  the  money  were  deliver^ 
to  the  sheriff  of  the  county.  An  attachment, 
having  been  sued  out  against  the  defendant. 
Hum,  was  placed  in  the  hands  of  the  sheriff, 


and  by  him  levied  upon  the  money  In  his 
possession.  This  was  followed  by  a  writ  of 
garnishment  executed  by  the  coroner  of  the 
county  upon  the  sheriff.  The  attachment  and 
garnishment  suits  were  made  returnable  to 
the  City  Court  of  Montgomery.  The  sheriff, 
as  garnishee,  filed  his  answer,  settine  up  the 
facts  and  circumstances  under  which  he  came 
in  possession  of  the  money,  paid  the  money 
into  the  court,  and  praved  "that  all  proper 
issues  and  orders  be  made  up  under  the  direc- 
tion of  the  court,  in  order  that  it  mieht  be 
ascertained  to  whom  the  money  should  be 
paid." 

The  defendant  Hurn  moved  the  court  for 
an  order  that  the  money  be  restored  to  him, 
**  upon  the  grounds  that  his  person  had  been 
searched  in  violation  of  law,  and  the  money 
wrongfully,  illegallV,  and  violently  taken 
from  his  person."'  t*he  suit  by  attachment, 
and  upon  which  the  gamishment  issued,  was 
still  pending  and  undisposed  of  at  the  hear- 
ing of  the  motion.  The  court  refused  to  per- 
mit movant  to  introduce  affidavits  in  support 
of  the  facts  stated  in  his  petition,  and  made 
the  following  order :  "  April  14,  1891.  Mo- 
tion overrule,  (1)  because  the  court  is  with- 
out jurisdiction ;  (2)  because  the  facts  set 
out  m  the  motion  present  an  issue  to  be  de- 
cided by  the  jury  in  the  trial  of  the  attach- 
ment suit. "  From  this  order  overruling  the 
motion,  the  petitioner  applies  to  this  court 
for  a  mandamus  "  upon  the  grounds  that  the 
court  refused  to  hear  and  determine  the  mo- 
tion, "  etc. 

In  Ex  parU  Bedd,  73  Ala.  549,  it  was  de- 
clared that  the  coercive  process  of  mandamus 
is  proper  when  an  inferior  court  refuses  to 
proceed  to  judgment  in  a  case  in  which  the 


lln  County  Dist.  Ct.  28  Mo.  449);  or  to  do  an  act  lying 
entirely  within  Its  dJsoretlon  (Sinnlokaon  v.  Cor- 
wlne,  26  N.  J.  L.  811:  Louisville  v.  Kean,  18  B.  Mon. 
9);  or  to  secure  a  revision  of  the  Judgment  of  the 
court.  Little  v.  Morris,  10  Tex.  288;  People  v.  Judge 
of  Detroit  Sup.  Ct.  82  Mich.  190. 

Wbere  a  Judge  has  determined  that  .under  the 
statutes  of  the  State  he  is  disqualified  from  hearhig 
a  cause,  a  mandamus  does  not  lie  to  make  him  re- 
vene  that  decision  and  to  hear  the  cause.  State  v. 
VanNe8B,lfiVla.817. 

Some  of  the  decisions  in  the  foregoing  cases  rest- 
ed upon  the  ground  that  there  was  other  speciflc 
and  adequate  remedy  for  the  relator,  which  is  al- 
ways, as  we  have  seen,  sulBcient  to  defeat  an  appll. 
cation  for  a  mandamus.  On  this  ground  a  man. 
damns  wHl  always  be  refused.  Ex  rxirte  Xewman, 
81 V.  8. 14  WalL  lfi2, 20  L.  ed.  8T7;  Mansfield  v.  Ful- 
ler. 60  Mo.  888.    See  4  Wait,  Act.  and  Def .  87B. 

Mandamus  will  not  control  the  discretion  of  pub- 
Uo  officers.  Dalton  v.  State,  1  West.  Rep.  788,  48 
Ohio  St.  652;  State  v.  Shaw,  1  West.  Rep.  221,  noU,  48 
Ohio  St.^feBB4;  People  v.  Knickerbocker,  1  West.  Rep. 
80S,  114  UL  680;  Dechert  v.  Com.  4  Cent.  Rep.  760, 118 
Pa.  220.  * 

It  willlfiot  lie  to  compel  the  performance  of  duties 
or  acts  necessarily  calling  for  the  exercise  of  Judg- 
ment and  discretion.  State  v.  Police  Jury,  80  La. 
Ann.  750. 

£ven  though  the  Judgment  is  plainly  erroneous, 
the  suK>ordinate  court  liavlng  passed  upon  the 
question  pending  before  it,  its  decision,  if  errone- 
ous. Is  a  Judicial  error,  which  is  not  the  province  of 
a  mandamus  to  correct.  Judges  of  Oneida  C.  P.  v. 
People,  18  Wend.  79;  Oariaga  v.  Dryden,  29  Oal.  807; 
jEc parte  Whitney,  88  U.S.  18 Pet.  404, 10  L.ed.  221: 

18  L.  a  A. 


Warren  County  Ct.  v.  Daniel,  2  Rlbb,  673;  Stout  v. 
Hopping,  17  N.  J.  L.  471;  Reg  v.  Blansbard,  18  Q.  B. 
818;  Foster  v.  Redfleld,  60  Vt.  286;  Ex  parte  Koon,  1 
Denlo,  644;  Ex  parte  Ostrander,  Id.  679. 

Kor  will  it  be  granted  to  reverse  the  decisions  of 
Inferior  coiuts  upon  matters  properly  within  their 
Judicial  cognizance.  Bank  of  Columbia  v.  Sweeny, 
26  U.  S.  1  Pet.  667,  7  L.  ed.  266:  Ex  parte  DeGroot,  78 
U.  S.  6  Wall.  407, 18  L.  ed.  887;  Ex  parte  Newman,  81 
U.  S.  14  Wall.  182, 80  L.  ed.  877;  JKr  parU  Perry,  102 
n.S.188,26L.ed.4S;  JCx  parte  Des  Moines  &  M.  R. 
Co.  108  U.&T04,26  L.ed.461;  Ex  parte  Gilmer, 64 
Ala.  284;  Ex  parte  South  ft  North  Ala.  R.  Co.  66  Ala. 
609;  Lewis  v.  Barclay,  86  Cal.  218;  State  v.  Kenosha 
Circuit  Ct.  Judge,  8  Wis.  808;  State  v.  Wright,  4Nev. 
119;  Stout  V.  Hopping,  17  N.  J.  L.  471;  Little  v.  Mor- 
ris, 10  Tex.  268;  Potter  v.  Todd,  78  Mo.  101;  Williams 
V.  Judge  of  Cooper  County  C.  P.  27  Mo.  226;  Blocker 
V.  St.  Louis  Law  Comr.  80  Mo.  111. 

While  the  writ  is  sometimes  granted  to  compel  the 
allowance  of  an  appeal,  it  will  not  lie  to  compel 
subordinate  courts  to  reinstate  appeals  which  they 
have  dismissed.  Such  dismissal,  whether  made  in 
accordance  with  a  rule  of  practice  of  the  inferior 
court  not  unlawful  in  itself,  or  done  in  the  exer- 
cise of  a  Judicial  discretion,  is  held  equally  beyond 
control  by  mandamus,  and  the  party  aggriei^ed  will 
be  left  to  his  writ  of  error.  Slnnickson  v.  Corwine, 
26  N.  J.  L.  811:  Wells  v.  Stackhouse.  17  N.  J.  L.  856; 
Com.  V.  Philadelphia  County  Judges,  C.  P.  8  Binn. 
278.  But  see,  contra,  Frees  v.  Jones,  16  N.  J.  L.  858; 
Adams  v.  Mathis,  18  N.  J.  L.  810;  Ten  Eyck  v.  Far- 
lee,  16  N.  J.  L.  848;  Detroit  &  B.  P.  R.  Co.  v.  Wayne 
Circuit  Judge,  27  Mich.  804:  High,  Bxtr.  Legal  Rem. 
2d  ed.  •  247.  See  noU  to  State  v.  Kansas  City  Ct.  of 
App.  (Mo.)  8  L.  R.  A.  476. 
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law  makes  it  his  duty  to  act.  This  court 
compels  judgment,  but  will  not  control  it. 
In  m  pa/rte  Schmidt,  62  Ala.  254,  it  was  held 
that  the  writ  would  lie  to  compel  the  execu- 
tion of  ministerial  duties  in  all  proper  cases, 
but  would  not  be  awarded  to  onier  or  direct 
what  judgment  shall  be  rendered  in  any  given 
case ;  nor  can  its  powers  be  invoked  to  cor- 
rect any  error  in  the  final  judgment  or  decree 
of  an  inferior  court.  In  such  cases  there  is 
an  adequate  remedy  by  appeal.  Ex  parte 
Ech4>U,  89  Ala.  700 ;  Ex  parte  State  Bar  Asso. 
(Ala.)  2L.  R.  A.  134. 

In  the  case  of  petitioner,  the  court  over- 
ruled the  motion.  The  motion  has  been  dis- 
posed of  by  judicial  action  of  the  court. 
Whether  the  court  erred  in  the  order  over- 
ruling the  motion,  or  in  not  receiving  in 
evidence  the  affidavits  offered  in  support  of 
the  petition,  or  whether  the  reasons  assigned 
by  the  court  for  overruling  the  motion  are 
sufficient,  cannot  be  reviewed  on  an  applica- 
tion for  the  writ  of  mandamus.  Such  ques- 
tions are  revisable  only  by  appeal.  The 
remedy  by  appeal  seems  to  have  been  resorted 
to  in  the  cases  cited  by  appellant.  Both 
parties  have  argued  the  case  upon  its  merits, 
and  in  view  of  such  intimation  from  counsel, 
it  may  not  be  improper  to  consider  the  real 
question  involved  in  the  case.  It  is  the  law 
tiiat  the  levy  of  an  attachment  procured  by 
trickery,  fraud,  or  trespass  will  be  held  to 
be  invalid,  and  the  officer  who  makes  a  levy 
by  such  means  exposes  himself  to  an  action 
in  damages.  Waples,  Attachm.  180.  An 
officer  cannot  forcibly  take  property  from  the 
person  of  a  defendant,  and  if  a  levy  is  effect- 
■ed  by  force,  fraud,  or  violence  of  any  kind, 
it  is  generally  held  void.  1  Wade,  Attachm. 
§  130;  Mack  v.  Parks,  8  Gray,  517;  F(^mar 
V.  Capeland,  57  Ala.  588 ;  Street  v.  Sinclair, 
71  Ala.  110. 

In  Drake  on  Attachment  (§  506)  it  is 
said :  **  An  officer,  under  criminal  process 
against  a  person,  arrested  and  took  from  him 
money  and  property  found  in  his  possession. 
The  officer  was  summoned  to  answer  as  gar- 
nishee of  the  prisoner.  It  was  held  that  the 
officer  was  exempt  from  garnishment. " 

The  text  here  quoted  from  Drake  on  Attach- 
ment refers  to  two  decisions  from  Massachu- 
setts :  liobinson  v.  Howard,  7  Cush.  257,  and 
Morris  v.  Penniman,  14  Gray,  220.  An  ex- 
amination of  these  decisions  shows  that  they 
were  based  upon  a  statute  of  the  State  which 
provided  that  no  person  should  be  adjudged 
a  trustee  **  by  reason  of  any  money  in  nis 
hands  as  a  public  officer,  and  for  which  he 
is  accountable  to  the  defendant  as  such  of- 
ficer. "  In  another  section  of  the  Massachu- 
setts Code  it  is  declared  that  money  collected 
by  the  sheriff  by  force  of  le^ral  process  in 
favor  of  the  defendant  in  the  trustee  process 
could  not  be  reached  by  trustee  proceedings. 
These  statutes  have  been  brought  forward, 
and  may  be  found  in  the  Massachusetts  Stat- 
utes of  1882  (p.  1055).  The  case  of  'Zurcher 
V.  Mapee,  2  Ala.  258,  is  to  the  same  effect  as 
the  >uissachusetts  decisions  holding  money 
in  the  hands  of  the  sheriff,  collected  by  him, 
to  be  "  in  the  custody  of  the  law.  Since  the 
decision  in  2  Ala.,  supra,  was  rendered,  the 
law  has  been  changed  by  statute  (Code  1886, 
18  L.  R.  A. 


§  2950) ,  and  now  money  in  the  hands  of  the 
sneriff  or  other  officer  may  be  attached,  and 
as  was  held  in  Pruitt  v.  Armstrong,  66  Ala. 
810,  the  law  ^  declared  in  2  Ala.  no  longer 
prevails.  The  law  as  cited  from  Drake, 
supra,  and  the  cases  cited  from  Massachusetts, 
being  based  upon  a  statute  of  that  State  dif- 
ferent from  the  statute  of  this  State,  cannot 
be  regarded  as  authority  upon  the  question. 

The  case  of  Closson  v.  Morrison,  47  N.  H. 
488,  is  very  much  in  point.  In  that  case  the 
deputy-sheriff,  having  arrested  the  plaintiff 
on  a  complaint  for  larceny,  searched  him, 
and  took  from  his  person  a  watch  and  chain 
and  money ;  and  on  the  next  day,  while  this 
money  was  in  his  possession,  it  was  attached 
by  the  party  who  had  made  the  criminal 
charge,  and  also  by  another  creditor.  The 
New  Hampshire  statute  provides  that  "any 
officer  who  shall  find  any  implement,  article, 
or  thing,  kept,  used,  or  designed  to  be  used 
in  violation  of  law,  or  in  the  commission  of 
any  offense,  in  the  possession  of  or  belonging 
to  any  person  arrested,  or  liable  to  be  arrested, 
for  such  offense  or  violation  of  law,  shall 
bring  such  implement,  article,  or  thin^  be- 
fore the  justice  or  court  having  jurisdic- 
tion of  the  offense,  who  shall  make  such 
order  respecting  their  custody  or  destruction 
as  justice  may  require. "  The  court  held  that 
a  due  regard  for  his  own  safety  on  the  part 
of  the  officer,  and  also  for  the  public  safety, 
would  justify  a  search  and  seizure  of  any 
deadly  weapon  he  might  find  upon  the  pris- 
oner, and  hold  them  until  he  was  discharged, 
or  otherwise  properly  disposed  of,  and  further 
held  the  sheriff  might  seize  any  money  or 
other  articles  of  value  found  upon  the  pris- 
oner, by  means  of  which,  if  left  in  his  pos- 
session, he  might  procure  his  escape,  or  ob- 
tain tools  or  implements  or  weapons  with 
which  to  effect  his  escape.  The  court  further 
held  that  the  validity  of  the  attachment  de- 
pended upon  the  bona  fides  or  the  mala  fides 
of  the  search  and  seizure  of  the  property ; 
that,  if  this  was  done  in  order  to  effect  a 
levy,  it  would  be  invalid:  but  if  done  with 
a  due  regard  to  the  public  safety,  and  to 
secure  the  safety  of  the  prisoner  only,  then 
the  separation  of  the  property  from  the  per- 
son of  the  defendant  was  lawful,  and  it 
would  then  be  subject  to  attachment  as  prop* 
erty  not  found  upon  the  person.  Whether  it 
was  bona  fide  or  not  was  a  question  for  the 
jury,  under  all  the  evidence. 

In  the  case  of  Spauldingv.  Preston,  21  Vt, 
9,  the  sheriff  arrested  one  Russell  on  a  charge 
of  counterfeiting,  and  took  from  his  person 
a  lot  of  German  silver,  and  held  it  under 
the  order  of  the  state  attorney.  He  was  sued 
by  one  Preston,  who  claimed  to  be  the  owner 
of  the  property  by  purchase.  The  court 
(Redflelo,  J.)  held  that  the  sheriff  was  not 
liable  for  a  trespass.  Much  is  said  in  this 
opinion  not  applicable  to  the  case  at  bar,  and 
is  cited  as  an  authority  as  to  the  right  and 
duty  of  the  sheriff  to  search  and  take  from  a 
prisoner  property  found  on  his  person.  In 
Waples  on  Attachment  and  Garnishment  (p. 
181)  the  principle  is  laid  down  that,  if  the 
plaintiff  in  attachment  is  not  an  instigator 
or  co-worker  with  the  officer  in  obtaining  an 
unauthorized  and  illegal  levy,  he  ought  not 
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to  lose  the  beuefit  of  an  attachment,  and  that 
the  circumBtances  of  each  particular  case 
must  determine  whether  the  official  wrong- 
doing was  such  as  to  invalidate  the  levy. 

In  the  case  of  OiU  v.  Derens,  11  Gush.  61, 
2,  the  court  recognized  the  distinction  in 
cases  where  unlawful  means  were  used  for 
the  purpose  of  seizing  the  property,  and  the 
seizure  was  effected  by  those  means,  and  in 
cases  where  the  levy  was  in  no  way  connected 
with  or  effected  through  the  unlawful  act  of 
the  officer.  In  Hitehcoek  v.  Holmes,  43  Conn. 
528,  the  court  recognized  the  rule  that  a  levy 
could  not  be  effected  by  a  trespass,  but  hela 
that  an  officer  with  a  writ  of  attachment  in 
his  possession,  who  was  invited  by  a  servant, 
not  knowing  the  purpose  of  the  officer  in 
calling,  to  enter  a  dwelling-house,  was  law- 
fully m,  and  authorized  to  make  a  levy  upon 
such  household  goods  as  were  liable  to  satisfy 
the  attachment. 

In  the  case  of  Pomroy  v.  Parmlee,  9  Iowa, 
140,  the  facts  as  stated  in  the  opinion  were 
as  follows :  Plaintiffs  sued  out  a  warrant  in 
Scott  County  upon  a  criminal  charge  against 
the  defendant,  and,  at  or  about  the  same  time, 
a  writ  of  attachment.  The  sheriff,  with  £. 
S.  Pomroy  and  a  deputy,  followed  the  de- 
fendant, and  overtook  him  in  Poweshiek 
County,  and  there  an'ested  him,  and  took 
possession  and  control  of  a  trunk  of  the  de- 
fendant, and,  against  the  objection  of  the 
defendant  carried  the  defendant  and  the  trunk 
back  to  8cott  County.  After  getting  back  to 
Scott  County,  where  the  sheriff  was  author- 
ized to  levy  the  attachment,  it  was  levied 
upon  $1,089  of  money  found  in  the  trunk. 
The  court  held  that  it  was  settled  that  a  valid 
seizure,  service,  or  execution  cannot  be  ob- 
tained through  means  rendered  unlawful  by 
fraud  or  violence.  That,  *^  under  the  shadow 
of  the  criminal  process,  the  name  and  pre- 
tense of  a  civil  writ  was  used  to  bring  the 
property  to  a  place  where  the  letter  might 
be  levied  upon  it. "  It  is  clear  that  the  court 
concluded  from  the  facts  in  this  case  that  the 
criminal  process  was  used  for  the  purpose  of 
effecting  a  levy,  and,  in  accordance  with  the 
general  prii^iple  that  a  levy  effected  by  fraud 
or  violence  will  not  be  uplield,  declared  that 
the  attachment,  if  thus  obtained,  was  illegal. 

In  the  case  of  Beifsnt/der  v.  />«,  44  Iowa, 
101,  the  facts  were  that  Lee  had  stolen  five 
bead  of  cattle,  and  sold  them  to  the  plaintiff 
for  $162.  The  owner  recovered  the  cattle, 
and  plaintiff  had  Lee  arrested  for  the  larceny, 
and  the  officer  making  the  arrest  took  from 
his  person  both  money  and  a  watch.  Plain- 
tiff then  sued  Lee,  and  had  the  officer  who 
held  possession  of  the  property  garnished. 
The  defendant,  Lee,  moved  the  court  to  dis- 
charge the  garnishee,  and  dissolve  the  attach- 
ment, on  the  ground  that  the  money  and  the 
watch  were  unlawfully  and  forcibly  taken 
from  him.  The  trial  court  granted  the  mo- 
tion ;  and,  on  appeal,  the  supreme  court  held 
that  the  object  of  the  pursuit  and  capture 
of  Lee  was  not  to  obtain  possession  of  the 
money  and  watx^h  in  order  to  subject  it  to 
legal  process,  but  for  the  purpose  of  bring- 
ing him  to  punishment  for  his  crime.  The 
conclusion  of  the  court  was  that  the  money 
and  watch  were  lawfully  taken  from  the 
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possession  of  Lee,  and,  being  rightfully  in 
the  possession  of  the  officer,  were  subject  to 
the  process  of  garnishment.  The  court  de- 
clared, in  this  case,  it  was  usual  and  proper 
for  officers,  upon  the  arrest  of  felons,  to  sub- 
ject them  to  search,  and  take  from  them 
articles  found  upon  their  persons,  and  sug- 
gested, as  an  additional  thought,  "  that  there 
was  ample  ground  for  holding  that  the  money 
taken  from  Lee  was  the  money  received  from 
the  sale  of  the  cattle.''  The  principles  of 
law  declared  in  this  case  are  directly  ap- 
plicable to  the  facts  of  the  present  case,  but 
this  decision  seems  to  have  been  materially 
qualified  by  a  later  decision  in  the  same 
State,  in  the  case  of  Commercial  Exdi.  Bank 
V.  McLeod,  reported  in  65  Iowa,  665. 

The  Code  of  Iowa  (§  4212)  provides: 
"  He  who  makes  an  arrest  may  take  from  the 
person  all  offensive  weapons  which  he  may 
have  about  his  person,  and  must  deliver  them 
to  the  magistrate  before  whom  he  is  taken, 
to  be  disposed  of  according  to  law."  In 
construing  this  section  of  the  Code,  the  court 
held  that  the  officer  making  the  arrest  -was 
not  precluded  thereby  from  taking  from  the 
person  of  the  prisoner  other  property  than 
** offensive  weapons,"  but  that  he  might 
search  him  and  take  from  him  all  propertv 
which  might  be  used  by  the  prisoner  in  ef- 
fecting his  escape.  The  court  held,  how- 
ever, in  this  latter  case  (65  Iowa,  665), 
that  if  the  money  and  property  found  on  the 
prisoner  had  no  connection  with  the  arrest  or 
the  crime  charged,  and  was  not  to  be  used 
as  evidence  in  the  prosecution,  "*  the  personal 
possession  of  the  sheriff  should  be  regarded 
as  the  personal  possession  of  the  prisoner, 
and  the  money  and  propertv  should  be  no 
more  liable  to  attachment  than  if  it  was  in 
the  prisoner's  pocket:"  and,  on  an  applica- 
tion for  rehearing,  the  court  re- affirmed  that 
"*  the  possession  of  the  officer  was  the  posses- 
sion of  the  defendant,— citing,  in  support  of 
the  principle:  1  Archb.  Crim.  PI.  34,  35; 
Wharton,  Crim.  PI.  g  61 .  1  Bishop,  Crim. 
Prbc.  §§  210-212,  and  Patterson  v.  Pratt, 
19  Iowa,  358.  We  have  been  unable  to  find 
the  reference  in  1  Archb.  Crim.  PI.  sustain- 
ing the  proposition.  In  Wharton,  Crim.  PI. , 
mpra,  §  60,  it  is  declared:  "Those  arrest- 
ing a  defendant  are  bound  to  take  from  his 
person  any  articles  which  may  be  of  use  as 
proof  in  the  trial  of  the  offense  with  which 
the  defendant  is  charged.  These  articles  are 
properly  to  be  deposited  with  the  committing 
magistrate,  to  be  retained  by  him,  with  the 
other  evidence  in  the  cause,  until  returned 
to  the  prosecuting  officers  of  the  State.  They 
should  carefully  be  preserved  for  the  pur- 
poses of  the  trial,  and  after  its  close  be  re- 
turned to  the  person  whose  property  they 
lawfully  are."  Section  61:  "The  right  of 
the  arresting  officer  to  remove  money  from 
the  defendant's  person  is  limited  to  those 
cases  in  which  the  money  is  connected  with 
the  offense  with  which  the  defendant  is 
charged.  Any  wider  license  would  be  a 
violation  of  his  personal  rights.  When 
money  is  taken  in  violation  of  this  rule  the 
court  will  order  its  restoration  to  the  defend- 
ant. That  where  property  is  identified  as 
stolen,  or  is  in  any  way  valuable  as  proof, 


0124 


At.abaita  BuFBBMB  CoUBT. 


Jura, 


It  may  be  sequestrated,  is  plain.  ^  1  Bishop, 
Crim.  Proc.,  §§  210,  211,  is  to  the  same  ef- 
fect, and  in  section  212  it  is  stated  that  the 
officer  **  holds  all  such  property,  whether 
money  or  goods,  subject  to  the  order  of  the 
court,  and  in  proper  circumstances  he  will 
be  directed  to  restore  it,  in  whole  or  in  part, 
to  the  prisoner."  Both  these  authorities,  it 
will  be  seen,  limit  the  right  to  take  money 
from  the  prisoner  to  cases  in  which  the  money 
is  in  some  way  connected  with  the  o£fense 
charged,  or  to  be  used  as  evidence  on  the 

Srosecution.  Whether  the  officer  would  be 
eld  guilty  of  a  trespass  if,  on  the  trial,  it 
appeared  that  the  officer  was  mistaken  in  be- 
lieving that  the  money  was  connected  with 
the  offense,  or  material  as  evidence,  is  not 
stated ;  or  whether  the  money^  while  in  the 
possession  of  the  officer,  was  subject  to  at- 
tachment at  the  suit  of  creditors,  is  not  dis- 
cussed or  declared. 

The  common-law  rule  declared  by  Wharton 
and  Bishop,  gupra,  seems  to  conflict  with  the 
state  decisions  which  we  have  quoted,  in  so 
far  as  they  declare  it  to  be  the  duty  of  the 
arresting  officer  to  search  and  take  m>m  the 
person  of  the  prisoner  money  or  other  property 
which  mi^ht  be  available  in  effecting  his  es- 
cape. It  IS  stated  by  Mr.  Wharton,  and  sus- 
tained by  his  references,  that  at  common  law, 
**  if  the  property  is  identified  as  stolen,  or  is  in 
any  way  valuable  as  proof,  it  may  be  se- 
questrated, is  nevertheless  plain. "  If,  under 
this  rule,  the  property  is  sequestrated,  or  de- 
posited in  court,  or  held  by  the  officer,  to  be 
used  as  proof  on  the  trial,  and,  while  thus 
held,  a  creditor  attaches  it,  what  are  the  rights 
of  the  attaching  creditor?  At  common  law, 
and  perhaps  without  statute,  the  money  or 
property  would  be  in  gremio  legU,  not  sub- 
ject to  attachment,,  and  entirely  under  the 
control  of  the  court.  After  the  prosecution 
is  ended,  at  common  law,  the  court  could 
and  ought  to  direct  ''that  it  be  restored,  in 
whole  or  in  part,  to  the  prisoner,  according 
to  the  circumstances. "  In  many  States,  prop- 
erty thus  held  was  regarded  in  gremio  legis, 
and  therefore  not  subject  to  attachment.  See 
2  Ala.,  9upra,  and  authorities  cited.  We 
understand  this  to  be  the  reason  and  extent 
of  the  rule  as  declared  by  Bishop  and 
Wharton. 

The  facts  of  the  case  of  Patterson  v.  Pratt, 
19  Iowa,  858,  are  as  follows:  One  Dunn, 
having  lost  $200,  sued  out  a  search-warrant 
against  Pratt.  Under  this  warrant,  Pratt 
was  arrested,  and  $485. 12  found  on  his  per- 
son, which  was  taken  from  him  and  delivered 
to  the  magistrate.  While  the  money  was  in 
the  hands  of  the  justice  of  the  peace,  the 
plaintiff,  Patterson,  had  it  levied  on  by  the 
sheriff  to  satisfy  an  execution  in  his  favor, 
and  also  summoned  the  justice  to  answer  as 
garnishee.  The  garnishee  paid  the  money  to 
the  clerk  of  the  court.  The  statute  of  Iowa 
in  regard  to  garnishing  money  or  a  fund  in 
the  hands  of  an  officer,  or  in  court,  is  very 
similar  to  section  2950  of  this  State.  The 
court  (Dillon,  J.)  held:  ''The  appellant 
argues  that  the  statute  contemplates  a  fund 
which  has  come  into  court  legitimately  by 
civil  process,  or  by  consent  of  the  execution 
debtor.  In  our  opinion,  a  fund  may  prop- 
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erly  find  its  way  into  court  without  the 
consent  or  volition  of  the  pt^rty  from  whom 
it  was  obtained.  .  .  .  Persons  may  not 
unwarrantably  make  use  of  the  machinery  of 
criminal  law  to  accomplish  private  ends. 
.  .  .  But  we  see  no  evidence  of  the  abuse 
of  the  law,  in  the  case  at  bar,  by  any  party, 
much  less  by  tJie  appellee.  .  .  .  It  is  not 
shown  that  this  was  a  scheme  between  Dunn 
and  appellee  to  get  hold  of  the  money  of  the 
appellant.  The  charge  against  Pratt  is  not 
shown  to  have  been  false  or  fabricated.'* 
After  distinctly  recognizing  the  principle 
declared  in  lUley  v.  NiehoU,  12  Pick.  270, 
and  other  authorities,  that  "  no  lawful  thing 
procured  upon  a  wrongful  act  can  be  sup- 
ported," held  that  the  fund  was  lawfully 
in  court,  and  subject  to  garnishment. 

Upon  principle,  property  subject  to  the 
payment  of  a  debt  may  be  levied  upon  by 
the  proper  officer,  if  the  levy  can  be  effected 
without  trickery  or  fraud,  or  a  trespass  cal- 
culated to  provoke  a  breach  of  the  peace. 
Bamett  v.  Bass,  10  Ala.  954,  and  authorities 
supra.  The  garnishment  in  this  case  was 
regularly  executed  by  the  coroner  upon  the 
sheriff,  who  had  possession  of  the  money. 
There  is  no  evidence  to  show  that  the  de- 
fendant was  arrested  for  the  purpose  of  ob- 
taining a  levy,  or  that  the  criminal  charge 
against  him  was  false  or  fabricated.  The 
important  question,  then,  is.  Was  the  sheriff 
authorized  to  search  the  defendant,  and  take 
from  his  person  the  money,  either  for  the 
purpose  of  using  it  as  evidence  on  the  crim- 
inal prosecution,  or  to  prevent  the  prisoner 
from  using  the  money  to  effect  his  escape? 

Our  Statute  (Code.  S  4745)  provides: 
"  When  a  person  charged  with  a  felony  is 
supposed  by  the  magistrate  before  whom  he 
is  brought  to  have  upon  his  person  a  danger- 
ous weapon,  or  anything  which  may  be  used 
as  evidence  of  the  commission  of  the  offense, 
the  magistrate  may  direct  him  to  be  searched 
in  his  presence,  and  such  weapon  or  other 
thing  be  retained,  subject  to  the  order  of 
court  in  which  the  defendant  may  be  tried. " 
Section  4212  of  the  Code  of  Iowa  provides 
that  "  he  who  makes  the  arrest  may  take  from 
the  person  all  offensive  weapons  which  he 
may  have  on  his  person.**  It  was  held  in  the 
latter  State  that  this  section  did  not  precluder 
the  sheriff  from  taking  from  his  person  money 
or  other  property  wnich^  might  be  used  in 
effecting  an  escape.  The  Supreme  Court  of 
the  State  of  New  Hampshire,  construing  a 
somewhat  similar  statute,  we  have  seen,  de- 
clared the  same  rule  ;  and  the  duty  and  right 
of  the  sl^eriff  in  this  respect  has  been  recog- 
nized in  other  States.  The  Constitution  of 
the  State  of  Alabama  (art.  1,  g  6)  provides 
"that  the  people  sliall  be  secure  in  their  per- 
sons, houses,  papers,  and  possessions  from 
unreasonable  seizures  or; searches;  and  that 
no  warrant  shall  issue  to  search  any  place, 
or  to  seize  any  person  or  thing,  without 
probable  cause,  supported  by  oath  or  affirm- 
ation.** 

In  commenting  on  article  4  of  the  Consti- 
tution of  the  United  States,  which  prohibits 
unreasonable  searches  and  seizures,  in  the 
case  of  B&yd  v.  United  States,  116  U.  S.  616, 
29  L.  ed.  746,  Mr,    Justice  Bradley,  deliver- 
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ing  the  opinion,  quoted  with  approbation 
from  Lord  Camden,  as  follows:  ^'By  the 
laws  of  England,  every  invasion  of  private 
property,  be  it  ever  so  minute,  is  a  trespass. 
Ko  man  can  set  his  foot  upon  my  ground 
without  my  license,  but  he  is  liable  to  an  ac- 
tion, though  the  damage  be  nothing.  .  .  . 
If  he  admits  the  fact,  he  is  bound  to  show, 
by  way  of  justification,  that  some  positive 
law  has  justified  or  excused  him.  The  justi- 
fication IS  submitted  to  the  iudges.  who  are 
to  look  into  the  books,  and  see  if  such  a 
justification  can  be  maintained  by  the  text 
of  the  statute  law,  or  by  the  principles  of 
the  common  law.  If  no  such  excuse  can  be 
found  or  produced,  the  silence  of  the  books  is 
an  authority  against  the  defendant.  .  .  . 
According  to  this  reasoning,  it  is  now  in- 
cumbent upon  the  defendants  to  show  the  law 
by  which  this  seizure  is  warranted.  If  that 
cannot  be  done,  it  is  trespass."  These  are 
the  principles  which  protect  every  citizen  of 
this  government  in  the  enjovment  of  his 
personal  liberty,  his  home,  and  his  property, 
and  no  other  *'  can  abide  the  pure  atmosplieVe 
of  a  government  of  political  liberty  and 
personal  freedom.** 

This  court  in  Ckastana  v.  8taU,  83  Ala. 
80,  referring  to  the  opinion  of  Justice  Brad- 
ley, declared :  "  We  indorse  and  approve 
everything  said  therein."  The  statute  law 
provides  for  the  issuance  of  search-warrants, 
but  specifies  on  what  grounds  they  are  to  be 
issued,  and  only  on  probable  cause,  supported 
by  affidavit,  naming  the  person,  and  partic- 
ularly describing  the  property  and  place  to 
be  searched.  Code,  §§  4727-4729.  The 
search  and  seizure  in  the  present  case  were 
not  made  under  these  statutory  provisions. 
Section  4745  of  the  Code  we  have  quoted 
above,  and  which  provides  that  when  a  per- 
son is  charged  with  a  felony,  and  is  supposed 
to  have  a  dangerous  weapon,  or  anything 
which  mav  be  used  as  evidence  of  the  com- 
mission of  the  offense,  he  may  be  searched, 
and  such  weapon  or  thing  may  be  seized  and 
retained  subject  to  the  order  of  the  court  in 
which  the  defendant  is  to  be  tried.  The 
question  as  to  the  dangerous  weapon  does  not 
arise  in  this  case.  That  part  of  the  statute 
which  authorizes  the  seizure  and  retention 
of  **  anything  which  may  be  used  as  evidence" 
on  the  prosecution  is  a  mere  statutory  en- 
actment of  the  common  law.  At  common 
law  the  arresting  officer  had  the  right  to  re- 
move monev  from  the  defendant's  person ; 
but  this  right  was  limited  to  cases  in  which 
the  money  was  connected  with  the  offense, 
or  to  be  used  as  evidence.  See  Wharton, 
eupra;  Bishop,  supra,  and  the  cases  cited  in 
suj^rt  of  the  text. 

We  are  aware  of  the  responsibility  of 
sheriffs  for  the  safety  of  prisoners,  and  their 
liability  for  escapes  suffered  by  them  or  their 
deputies ;  but  we  can  find  no  warrant,  either 
in  the  common  law  or  statute,  for  taking 
money  from  the  person  of  the  prisoner,  un- 
less it  is  connected  with  the  offense  charged, 
or  to  be  used  as  evidence  on  his  trial.  If 
this  right  exist  in  the  officer,  as  an  absolute 
right  to"  prevent  escapes,  he  could,  upon  the 
arrest  of  a  person  charged  with  a  trivial 
misdemeanor  or  disorderly  conduct,  strip  him 
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of  all  his  personal  effects.  It  is  no  answer 
to  say  the  officer  would  not  do  it.  The 
question  is.  Has  he  the  right,  by  virtue  of 
his  authority  to  arrest,  also  to  search  and 
seize,  except  in  cases  authorized  by  the 
common  law  or  by  statute?  "It  is  the  duty 
of  the  courts  to  be  watchful  for  the  constitu- 
tional rights  of  the  citizen,  and  against  any 
stealthy  encroachments  thereon." 

After  a  careful  examination  of  the  Consti- 
tution, prohibiting  unreasonable  searches  and 
seizures,  the  common  law,  the  statutes,  and 
authorities,  we  hold  that  it  is  the  duty  of  an 
officer,  having  no  other  authority  than  the 
right  to  make  the  arrest,  to  search  the  party 
arrested,  and  seize  and  remove  from  him  any 
dangerous  weapon  found  on  his  person ;  and 
he  may  also  seize  any  money,  or  anything 
connected  with  the  offense,  or' which  may  w 
used  as  evidence  against  him  on  the  prosecu- 
tion, and  retain  the  money  or  thing  until 
turned  over  to  the  State's  attorney,  or  paid 
into  court  to  abide  the  result  of  the  trial ; 
that  an  officer  acting  in  good  faith,  in  the 
execution  of  his  duty,  and  proceeding  upon 
probable  grounds  for  believing  that  the 
money  or  thing  is  connected  with  the  offense 
charged,  or  may  be  used  as  evidence  on  the 
trial,  may  search  and  take  from  the  defend- 
ant arrested  by  him  on  a  criminal  charge 
money  found  on  his  person,  and  he  will  not 
be  liable  in  damages  for  a  trespass,  although 
it  may  turn  out  that  the  money  or  thing  was 
not  in  fact  connected  with  the  offense,  or 
could  not  be  used  as  evidence  of  the  commis- 
sion of  the  offense,  that  the  money  or  thing 
seized  by  the  officer,  under  the  foregoing 
limitations,  during  the  time  it  is  in  his 
hands,  or  if  paid  into  court,  is  not  in  the 
possession  of  the  defendant,  but  it  is  thereby 
sequestered,  and  subject  to  attachment  or 
garnishment,  under  section  2950  of  the  Code ; 
that  if  the  arrest  was  made  not  in  good  faith, 
or  if  the  money  or  thinff  is  seized  without 
probable  grounds  for  believing  that  it  is 
connected  with  the  offense,  or  useful  as  evi- 
dence on  the  trial,  the  levy  made,  under  such 
circumstances,  is  invalid  :  or,  if  procured  by 
trickery  or  fraud  on  the  part  of  the  attaching 
creditor,  the  levy  will  be  held  invalid ;  ana 
the  officer  making  the  levy,  if  he  knows  of 
the  fraud,  and  person  procuring  it  to  be  done 
by  such  means  and  for  such  purposes,  will 
be  liable  to  a  suit  for  damages.  We  believe 
these  principles  consistent  with  the  personal 
liberty  of  the  person  arrested,  as  secured  to 
him  by  the  Constitution  of  the  State,  and 
concede  to  the  officer  all  the  authority  given 
to  him  by  the  common  or  statute  law.  We 
know  of  no  law  which  will  prevent  a  credi- 
tor from  having  the  property  of  his  debtor 
levied  upon  to  satisfy  his  debt,  when  it  can 
be  done  without  committing  a  trespass,  or  by 
fraud  or  violence.  At  common  law,  the 
property  in  the  hands  of  an  officer  was  re- 
garded in  gremio  legis,  and  not  subject  to  pro- 
cess ;  but  by  statute  it  is  subject  to  legal 
process.  The  return  of  the  court  to  the  rule 
nisi  shows  that  the  prosecution  and  attach- 
ment suits  against  the  movant  are  undecided, 
and* are  pending  in  court.  Whether,  under 
the  principles  declared  in  the  foregoing 
opinion  the  money  is  subject  to  the  attach- 
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ment  and  garnishment,  depends  upoa  the 
evidence  to  be  introduced  on  the  trial  and  the 
garnishing  creditor  has  a  right  to  his  day  in 
court,  and  to  have  a  jury  pass  upon  the  facts. 


In  any  view  we  take  of  the  case,  the  appli- 
cation for  mandamus  must  be  denied. 
Mandamus  deiUed. 


MARYLAND  COURT  OF  APPEALS. 


Patrick  O'BRIEN,  Appt., 
BALTIMORE  BELT  R.  CO. 

(....Md.....) 

1.   Authority  to  constmet  a  railroad  or 

any  part  thereof  in  a  tunnel  in  a  oity  street  on 
the  terms  and  conditions  and  In  the  mode  fixed 
by  ordinance,  includes  authority  to  construct 
portions  of  it  in  an  opea  out  where  the  ordinance 
so  directs:  and  even  without  special  authority 
the  right  to  construct  a  tunnel  would  Include  the 
right  to  make  properly  graded  approaches. 
8.  The  mere  Aepreelatioti  in  the  walne 
of  the  lot  of  an  abutting  owner  who 
does  not  own  the  fee  of  the  street,  by  the  con- 
struction of  a  railroad  therein  and  his  depriva- 
tion of  the  full  use  of  the  street,  but  without  any 


invasion  of  or  physioial  interference  with  his  lot 
or  any  obstruction  of  his  access  thereto.  Is  not  a 
taking  of  his  property  within  the  meaning  of  the 
constitutional  provision  as  to  compensatlOD  for 
property  taken. 

(June  17, 1891.) 

APPEAL  bv  plaintiff  from  a  decree  of  tbe 
Circuit  Court  of  Baltimore  City  dismiss- 
ing his  bill  filed  to  enjoin  defendant  from  lay- 
ing its  tracks  in  a  street  in  front  of  his  lots. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  Ch.  J.,  and  Robin- 
son, Bryan,  McSheny,  Fowler  and  Briscoe.  JJ. 

Messrs.  Isidor  Rajmer,  Thomas  R, 
Clendinen  and  Georg^e  R.  Willis,  for  ap- 
pellant: 


NOTB.— ImpUed  gramU, 

When  the  use  of  a  thing  is  granted,  eversrthing 
eBsentlft]  to  that  use  is  granted  also.  Such  right 
carries  with  it  the  implied  authority  to  do  all  that 
is  oeoessary  to  secure  the  enjoyment  of  such  ease- 
ment. Prescott  V.  White,  21  Pick.  841, 82  Am.  Dec. 
300;  Prescott  v.  Williams,  6  Met.  429,  39  Am.  T>ec. 
088;  and  cases  cited;  Pomfret  v.  Kicroft,  1  Saund. 
828,  note  6;  Hammond  v.  Woodman,  41  Me.  177;  06 
Am.  Dec.  219. 

When  a  right  is  granted,  either  by  an  individual 
or  by  a  statute,  the  means  of  securing  the  right  are 
also  granted  by  implicatton.  Oarruth  v.  Oraasie, 
11  Gray,  211, 71  Am.  Dec.  707. 

Ecaemvnl, 

Thus  when  a  man  grants  a  dose  Inaccessible  ex- 
cept over  his  own  land,  he  impliedly  grants  a  right 
of  paaaing  over  that  land.  Otherwise  the  grantee 
could  derive  no  benefit  from  the  grant.  The  same 
rule  of  construction  would  govern  a  reservation 
out  of  lands  granted.  Co.  Litt.  56  a.;  Lif  ord^s  Case, 
11  Coke,  62;  Lord  Darcy  v.  Askwith,  Hob.  284; 
Clark  V.  Cogge,  Cro.  Jac.  170;  Howton  v.  Frearson, 
8  T.  R.  60;  Morris  v.  Edgington,  8  Taunt.  28;  Gayet- 
ty  V.  Bethune,  U  Mass.  66. 

Nothing  will  pass,  as  incident  to  the  grant,  ex- 
cept it  be  necessary  to  the  enjoyment  of  the  prin- 
cipal thing  granted.  Hence  the  grantee  of  a  close 
surrounded  by  the  grantor's  land  is  entitled  to  a 
convenient  way  over  the  grantor's  land.  He  may 
select  a  suitable  route  for  his  way,  but  in  doing  it 
he  must  regard  the  interest  and  convenience  of  the 
owner  of  the  land.    Nichols  v.  Luce,  41  Mass.  102. 

Nothing  passes  which  is  not  appurtenant  to  the 
land  granted  and  directly  necessary  to  its  enjoy- 
ment Leonard  v.  White,  7  Mass.  0;  Coleman's 
App.  02  Pa.  262. 

Thus  the  grant  of  trees  standing  on  land  of  the 
grantor  gives  the  right  to  enter  and  take  them, 
and  a  sale  of  personal  property  gives  a  right  to  en- 
ter and  remove  it.  A  grant  of  the  right  to  lay 
pipes  carries  the  right  to  enter  and  repair  them. 
Pomfret  v.  Kicroft^  1  Saund.  821. 

By  the  same  principle  a  way  of  necessity  fe  cre- 
ated over  the  grantor's  remaining  land  when  there 
is  no  other  access  to  the  granted  premises.  Pierce 
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V.  Selleck,  18  Conn.  821;  Lawton  v.  Rivers,  2  McOord, 
L.  445;  Crossley  v.  Lightowler,  L.  R.  2  Ch.  App.  480; 
Alley  V.  Carleton,  29  Tex.  78;  Pingree  v.  McDuffie, 
60  N.  H.  800. 

The  necessity  which  will  raise  an  impUed  ease- 
ment varies  with  the  nature  of  the  property  and  of 
the  easement.   Covel  v.  Hart,  60  Me.  620. 

It  is  a  question  of  presumed  intention.  If  the 
servliaide  is  a  burdensome  one,  only  striot  neces- 
sity will  raise  the  implication.  Great  convenience 
alone  will  not  give  a  way  of  necessity  (Dodd  v. 
Burohell,  1  Hurlst.  ft  C.  121;  Brigham  v.  Smith,  4 
Gray,  297;  Smith  v.  Kinard,  2  Hill,  L.642);  and  the 
way  will  cease  when  the  necessity  ceases.  Lide  v. 
Hadley,  88  Ala.  087;  VlaJl  v.  Carpenter,  14  Gray, 
120. 

Bo,  if  the  purposes  for  which  the  hind  is  granted 
are  Inconsistent  with  the  exercise  of  the  easement, 
it  win  not  exist.    Seeley  v.  Bishop,  19  Conn.  128. 

What  is  called  necessity  is  only  a  circumstance 
called  in  to  explain  the  intention  of  the  parties. 
Nichols  V.  Luce,  24  Pick.  102;  Collins  v.  Pnmtice, 
15  Conn.  89:  American  Co.  v.  Bradford,  27  OaL  806; 
2Wait,Act.  &I>ef.068. 

The  grant  of  power  being  in  derogation  of  com- 
mon right  is  not  to  be  extended  by  impUcatlOD. 
and  the  act  conferring  the  power  must  be  strictly 
complied  with.  Statutes  granting  these  powers 
are  not  to  be  construed  so  literally  or  so  strictly  as 
to  defeat  the  evident  purpose  of  the  Legislature. 
Tbey  are  to  receive  a  reasonably  strict  and  guarded 
construction,  and  the  powers  granted  will  extend 
no  further  than  expressly  stated,  or  than  is  neces- 
sary to  accomplish  the  general  scope  and  purpose 
of  the  grant.  Re  New  York  A:  H.  R.  R.  Co.  v.  Kip, 
40N.  Y.540. 

Whether  a  right  of  way  is  embraced  in  a  deed,  is 
always  a  question  of  construction,  having  refer- 
ence to  its  terms  not  only,  but  to  extrinsic  facts 
also,  and  to  the  practical  incidents  connected  with 
the  grantor,  and  with  the  use  of  the  land,  at  the 
time  of  tbe  conveyance.  The  law  gives  such  a 
construction  to  the  conveyance,  as  an  incident  or 
appurtenance,  that  such  incidents  or  appurte- 
nances are  included  in  it.  In  such  cases  the  inten- 
tion of  the  parties  is  to  be  learned  from  thoee  facts. 
Huttemeler  v.  Albro,  18  N.  Y.  61, 62;  Ogden  v.  Jen> 
nlngs,  00  Barb.  801. 
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The  taking  and  use  of  the  street  by  appel- 
lee will  take,  away  the  value  of  appellant's 
property,  suhstantially,  and  inflict  serious  and 
permanent  injury. 

Beckett  v.  Midiand  B,  C^.  L.  R  1  C.  P.  241, 
S  C.  P.  81. 

This  is  forbidden  by  the  Constitution. 

Md.  Const,  art.  8,  §  40. 

The  right  of  the  appellant  as  an  abutting 
owner  to  the  use  of  the  street,  and  for  access 
to  and  from  his  lot  and  house,  is  property  within 
the  meaning  of  the  Constitution. 

BalttTnore  d  P.  B.  Go.  v.  Beaney,  42  Md.  117; 
Gardner  v.  JSeu>burgh,  2  Johns.  Ch.  162, 1  L. 
ed.  832;  Eaton  v.  Boston  G.  <fc  M.  B.  Go,  51  N. 
H.  504;  PunweUy  v.  Green  Bay  d  M.  Ganal  Go, 
80  U.S.  18  Wall.  166, 20  L.  ed.  557;  Baltimore  v. 
Appold,  42  Md.  442;  Baltimore  d  0.  B.  Go,  v. 
Boyd,  68  Md.  825;  Phippsy.  Western  Maryland 
B,  Go.  66  Md.  819;  Gumberland  v.  WiUi8(m,  50 
Md.  188. 

An  injunction  is  a  proper  remedy. 

Boman  v.  Siraues,  10  Md.  98;  Western  Mary- 
land B.  Go.  V.  Omngs,  15  Md.  199;  Baltimore 
V.  GiU,  81  Md.  876;  Shipley  v.  Baltimore  A  P. 
B.  Go.  84  Md.  886;  Baltimore  d  0.  B.  Go.  v. 
JStravss,  87  Md.  287;  New  Gentral  Goal  Go.  v. 
Georges  Greek  G.  d  I.  Go.  87  Md.  587;  Pvm- 
phrey  v.  Baltimore^  47  Md.  158;  Piedmont  d 
G.  B.  Go.  V.  Speelman,  67  Md.  260;  Pratt  v. 
Buffalo  Gity  B.  Go.  19  Hun,  80;  Ahendrolh  v. 
Nefo  York  Eleo.  B.  Go.  22  Jones  &  S.  417; 
People  V.  Vanderbilt,  26  N.  Y.  287,  28  N.  Y. 
396;  Henderson  v.  Neto  York  Gent.  B.  Go.  78 
N.  Y.  423:  WiUiams  v.  New  York  Gent.  B.  Go. 
16  N.  Y.  109;  Dillon.  Mun.  Corp.  661;  Thomp- 
son, Proper  Remedies,  245;  Union  Pac.  B.  Go. 
V.  HaU.  91  U.  8.  855.  23  L.  ed.  482;  Kavknagh 
V.  Mobile  d  G.  B.  Go.  78  Ga.  271;  Golumhus 
d  W.  B.  Go.  V.  Witherow,  82  Ala.  190;  Foster, 
Fed.  Prac.  p.  809,  §  215;  N</rthern  Pac.  B.  Go. 
V.  Burlington  d  M.  B.  Go.  2  McCrary,  208; 
Missouri,  K.  d  T.  B.  Go.  v.  Texas  d  St.  L. 
B.  Go.  10  Fed.  Rep.  497. 

A  steam  railroad  would  be  considered  an 
additional  servitude,  easement  or  burden  upon 
a  street,  because  inconsistent  with  the  ordinary 
and  reasonable  use  of  a  street,  while  the  use 
by  a  horse  railroad  is  decided  not  inconsistent, 
because  not  permanent  or  exclusive. 

Hiss  V.  Baltimore  d  H  P.  B.  Go.  52  Md. 
251;  Hodges  v.  Baltimore  U.  P.  B.  Go.  58  Md. 
608;  Baltimore  d  0.  B.  Go.  v.  Boyd,  68  Md. 
825. 

'  The  right  of  an  abutting  owner  to  use  the 
street  is  property  which  is  taken  within  the 
meaning  of  the  Constitution,  by  the  srant  of 
such  privileges  as  are  claimed  by  defendant, 
and  the  injury  and  right  to  a  remedy  is  the 
same  whether  the  abutting  owner  owns  the 
fee  of  the  street  or  not,  and  cannot  be  taken 
without  compensation. 

Jefferson,  M.  d  1.  B.  Go.  v.  Esterle,  18  Bush, 
668;  Lackland  V.  North  Missouri  B.  Go.  81  Mo. 
181;  Gentral  Branch  U.  Pac.  B.  Go.  v.  Twine,  23 
Kan.  585;  Gentral  Branch  U.  Pac.  B.  Go.  v. 
ATidrews,  80  Kan.  590;  Theobold  v.  Louisdille, 
N.  0.  d  T.  B.  Go.  4  L.  R.  A.  785, 66  Miss.  279; 
Burlington  d  M.  B.  B.  Go.  v.  Beinhaekle,  15 
Neb.  279;  Haynes  v.  Thomas,  7  Ind.  38;  Bens- 
selaerv.  Leopold,  106  Ind.  29;  Grawford  v. 
Delawanre,  7  Ohio  St.  460;  Cincinnati  d  8.  G. 
18  L.  R  A. 


A.  at.  B.  Go.  V.  GummineoUh,  14  Ohio  St 
624: 

In  New  York  it  has  repeatedly  been  decided 
that  the  interest  of  an  abutting ,  owner  waa 
property,  and  that  it  was  a  ta^g  when  the 
use  was  permanent. 

Abendroth  v.  New  York  Elev.  B.  Go.  22  Jones 
&  8.  417;  Story  v.  New  York  Elev.  B.  Go.  90 
N.  Y.  122;  Lalir  v.  Metropolitan  Elev.  B.  Go. 
6  Cent.  Rep.  371,  104  N.  Y.  268;  Abendroth  v. 
New  york  Elev.  B.  Go.  11  L.  R  A.  684,  122 
N.  Y.  1;  Kane  v.  Metropolitan  Elev.  B.  Go.  11 
L.  R  A.  640.  125  N.  Y.  164;  Duyckinck  v. 
New  York  Elev.  B.  Go.  125  N.  Y.  710;  Grand 
Bapids  d  L  B.  Go.  v.  Heisd,  38  Mich.  62; 
Stone  V.  Fairbtiry,  P.  d  N  W.  B.  Go.  68  HI. 
894;  Adams  v.  Ghicago,  B.  d  N.  B.  Go.  89 
Minn.  286;  Lamm  v.  Ghicago,  St.  P.  M.  d  0.  B. 
Go.  10  L.  R.  A.  268,  45  Minn.  7;  Pumpelly  v. 
Green  Bay  M.  Ganal,  80  U.  S.  18  Wall  166, 20 
L.  ed.  557. 

Messrs.  William  A.  Fisher»  John  K» 
Cowen,  W.  Irvine  Cross  and  Hug^h  L* 
Bond,  Jr.,  for  appellee: 

The  rulings  of  the  courts  on  this  subject  are 
not  uniform,  but  the  following  may  be  stated 
as  the  result  of  the  authorities: 

1.  The  great  weight  |of  authority  is  that  if 
the  abutting  owner  does  not  own  the  fee  of 
thCvStreet,  then  its  occupancy  by  a  railroad 
company,  under  legislative  authority,  is  not 
the  taking  of  any  of  his  private  property 
within  the  meaning  of  the  constitutional  pro- 
vision, which  requires  condemnation  proceed- 
ings to  be  instituted  before  such  property  can 
be  taken. 

2.  Many  authorities  hold  that  a  street  can 
be  used  by  a  railroad  company,  although  the 
fee  of  it  may  be  in  the  abuttmg  owner,  and 
that  such  a  use  is  not  only  not  a  taking  of 
property  within  the  meaning  of  the  constitu- 
tional provision,  but  the  abutting  owner  is  not 
entitled  to  consequential  damages  for  such  oc- 
cupancy of  the  street. 

8.  A  very  few  authorities  hold  that  a  lot 
owner  on  a  public  street,  whether  he  has  the 
fee  in  the  bed  of  the  street  or  not,  has  such  a 
peculiar  interest  therein  that  the  construction 
of  a  steam  railroad  upon  the  street  is  a  taking 
of  his  property  within  the  meaning  of  the  con- 
stitutional provision. 

4.  Other  cases  hold  that  the  occupancy  of  a 
public  street  by  a  railroad  company,  under 
legislative  sanction,  is  a  legitimate  and  lawful 
use  of  the  street,  but  it  is  not  to  be  presumed 
that  the  railroad  company  is  to  be  exempt 
from  liability  for  special  damage  to  the  prop- 
erty of  an  abutting  owner. 

A  rule  of  law  opposed  to  and  inconsistent 
with  the  "property  doctrine,"  as  stated  in 
proposition  3,  will  hd  found  stated  in— 

Grand  Bapids  d  L  B.  Go.  v.  Heisel,  38 
Mich.  62,  31  Am.  Rep.  306;  Fulton  v.  Short 
Boute  B.  Trantfer  Co.  85  Ky.  640,  7  Am.  St. 
Rep.  619;  Bradley  v.  New  York  d  N.  H.  B. 
Co.  21  Conn.  294;  Indiana,  B.  d  W.  B.  Go.  v. 
Eberle,  9  West.  Rep.  206.  110  Ind.  542,  82 
Am.  &  Eni?.  R.  R.  Cas.  220;  Dwenger  v. 
Chicago  d  G.  T.  B.  Co.  98  Ind.  158,  20  Am. 
&  Eng.  R.  R  Cas.  26;  Spencer  v.  Point  Pleas- 
ant^d  0.  B.  Go.  23  W.  Va.  407,  20  Am.  &  Eng. 
R  R  Cas.  125;  Arbenz  v.  Wheeling  d  H.  R.  Go.  5 
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L.  R.  A.  871.  88  W.Va.  1.  40  Am.  &Eng.  R.  R. 
Cas.  284;  Central  Branch  U.  P.  R.  Co.  v.  An- 
dretM,  80  Ean.  590,  14  Am.  &  Eng.  R  R.  Cas. 
248;  Ottawa,  0.  O.  (t  0,  G.  R.  Co,  v.  Larson, 
2  L.  R.  A.  59,  40  Kan.  801.  86  Am.  &'  Eng. 
R.  R.  Cas.  168;  Kamas,  J^,  A  2).  R.  Go,  v. 
Cuykendall,  42  Ean.  284;  Iron  Mountain  R. 
Co.  V.  Bingham,  4  L.  R  A.  622,  87  Tenn.  622, 

88  Am.  &  Eog.  R  R  Cas.  444;  McQuaid  v. 
Portland  A  V.  R.  Co,  18  Or.  287,  40  Am.  & 
Eng.  R  R  Cas.  808;  Richardson  v.  Vermont 
Cent.  R.Co,  25  Vt.  466;  Hatch  v.  Vermont  Cent 
R.  Co.  26  Vt.  49;  Qott9cIialkv.  Chicago,  B.  A  C- 
R.  Co,  14  Neb.  550,  14  Am.  &  Eng.  R  R.  Cas. 
157;  Crowley  v.  Davis,  68  Cal.  460,  20  Am.  & 
Eng.  R.  R.  Cas.  25; Hamlinv.  Chicago  d  N.  W. 
R.  Co.  61  Wis.  515,  20  Am.  &  Eng.  R'  R  Cas. 
70;  Higbee  v.  Camden  d  A.  R.  d  Tranm.  Co. 
20  N.  J.  Eq.  486;  Philadelphia  d  T.  R.  Co*s 
Case,  6  Whart.  26;  0^ Connor  v.  Pittsburgh,  18 
Pa.  187;  Houston  v.  T.  Cent.  R  .Co.  v.  Odum, 
58  Tex.  848, 2  Am.  &  Eng.  R  R.  Cas.  508;  Gulf, 
C.  d  8.  F.  R  Co.  V.  Graves  (Tex.)  10  Am.  & 
Eng.  R.  K.  Cas.  199;  MtUhoUand  v.  Des  Moines 
d  A.  W.  R.  Co.  60  Iowa,  740. 10  Am.  &  Eng. 
R.  R.  Cas.  99;  Stetson  v.  Chicago  d  E.  R.  Co. 
75  111.  74;  PeoHa  d  R.  1.  R.  Co.  v.  Schertz,  84 
111.  185;  Denver  d  8.  F.  R.  Co.  v.  Domke,  11 
Colo.  247,  86  Am.  &  Eng.  R.  R.  Cas.  155;  Not- 
tingham V.  Baltimore  d  P.  R.  Co.  8  MacArth. 
617;  Dixon  v.  Baltimore  d  P.  R.  Co.  (D.  C.) 
8  Am.  &  Eng.  R  R.  Cas.  201;  Baltimore  d  P. 
R.  Co.  V;  Fifth  Baptist  Church,  108  U.  8.  817, 
27L.  ed.  789. 

As  to  the  general  nile,  compare  07iio  North- 
em  Transp.  Co.  v.  Chicago,  99  U.  S.  685.  25 
L.  ed.  886,  with  Chicago  v.  TayUrr,  125  U.  8. 
161,  81  L.  ed.  688;  Carrier  v.  New  York  West 
Side  Elev.  R  R.  Co.  6  Bktchf.  487. 

The  doctrine  that  the  owner  of  a  lot  abut- 
ting on  a  street  has  an  interest  in  the  soil  of 
the  street,  which  amounts  to  property  within 
the  meaning  of  the  constitutional  provision 
that  private  property  shall  not  be  taken  for 
public  use  without  compensation,  was  first  an- 
nounced and  adopted  by  the  Supreme  Court  of 
Ohio  in  Crawford  v.  Delaware,  7  Ohio  8t.  459. 

Minnesota  has  adopted  the  same  rule  in  Ad- 
amsy.  Chicago,  B.  d  N.  R.  Co.  1  L.  R  A.  498, 

89  Minn.  286,  12  Am.  St.  Rep.  644. 

New  York  in  ^oryv.  FUev.  R.  Co.  90  N.  Y. 
122;  Lahr  v.  Metropolitan  Elev.  R.  Co.  6  Cent. 
Rep.  871,  104  N.  Y.  268,  and  Abendroth  v. 
New  York  Elev.  R.  Co.  11  L.  R  A.  684,  122 
N.  Y.  1,  applied  this  doctrine  to  elevated 
roads;  while  in  RaddiffY.  Brooklyn,  4  N.  Y. 
196,  the  doctrine  was  held  inapplicable  to  the 
case  of  a  city  changing  the  grade  of  the  street. 
Moreover,  and  in  Fobes  v.  Rome,  W.  d  0.  R.  Co. 
8  L.  R  A.  468,  121  N.  Y.  505,  the  court  de- 
cided that  a  **  steam  railroad  company,  which, 
under  license  from  the  city  authorities  lays  its 
tracks  upon  the  surface  of  a  street,  is  not  liable 
for  damages  resulting  from  a  reasonable  use 
thereof  to  the  easement  of  an  abutting  lot 
owner,  who  does  not  own  the  fee  of  the  street. 

In  Maryland  the  court  holds  that  an  ordinary 
charter  or  enabling  Act  is  not  to  be  construed 
as  conferring  on  a  chartered  company  the 
State's  immunity  from  liability  for  conse- 
quential damages. 

Baltimore  d  P.  R.  Co.  v.  Reaney,  42  Md. 
117. 
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The  distinction  between  the  doctrine  by 
which  right  of  action  is  accorded  for  consequen- 
tial damages  and  the  rule  of  law  under  which 
the  owner  of  propertv  is  protected  by  injunction 
from  a  taking  of  his  property  for  public  use, 
is  illustrated  by  a  comparison  of  the  Reaney 
Case  with  Baltimore  v.  Apwld,  42  Md.  442. 

Even  in  Illinois,  where  uie  Constitution  re- 
quires compensation  to  be  made  for  property 
damaffed  as  well  as  for  that  taken,  the  courts  * 
have  been  obliged  to  construe  the  provision  as 
giving  a  right  of  action  for  damages  merely, 
and  not  as  entitling  a  landowner  to  an  injunc- 
tion to  restrain  the  construction  of  the  road, 
because  consequential  damages  might  thereby 
ensue  to  his  property. 

Stetson  V.  Chicago  d  E.  R.  Co.  76  111.  74; 
Bioria  d  R.  I.  R.  Co.y.  8ehertg,M  III.  185;  Denver 
d  8.  F.  R.  Co.  V.  Domke,  11  Colo.  247,  36  Am. 
&  Eng.  R  R  Cas.  166.  See  also  Hutton  v. 
London  d  8.  W.  E.  Co.  7  Hare,  259. 

Alvey,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  court  below  passed  its  order  refusing 
the  injunction  upon  consideration  of  the  al- 
legation, of  the  bill  and  the  exhibits  filed 
therewith,  without  reference  to  the  answer 
of  the  defendant,  which  had  been  previously 
filed.  The  answer  was  properly  before  the 
court,  and  the  defendant  was  entitled  to  have 
it  considered,  if  material,  in  determining  the 
question  whether  the  injunction  should  issue. 
14/nn  V.  Mount  Savage  Iron  Co.  84  Md.  624 ; 
Adams,  Eq.  858,  and  notes.  We  entirely 
agree,  however,  with  the  learned  judge  be- 
low, that,  without  regard  to  the  answer,  the 
bill  fails  to  pre^nt  a  case  for  an  injunction. 

The  plaintiff  is  the  owner  of  a  lot  of 
ground,  with  improvements  thereon,  situate 
on  the  east  side  of  Howard  Street,  between 
Camden  and  Lee  Streets,  and  conducts  there 
the  business  of  a  livery  stable.  Howard 
Street,  at  this  place,  is  82^  feet  wide,  and  the 
plaintiff  is  only  an  abutting  proprietor  on 
the  street,  with  no  estate  in  the  bed  thereof, 
but,  as  abutting  owner  of  property  on  the 
east  side  of  the  street,  he  claims  to  be  entitled 
to  the  full,  free  and  unobstructed  use  of  the 
entire  width  of  the  street  as  one  of  the  pub- 
lic highways  of  the  city.  The  defendant 
Companv  was  incorporated  under  the  General 
Railroad  Incorporation  Law  of  the  St^tc  for 
the  purpose  of  constructing  and  operating  a 
railtoad  throufl^h  parts  of  Baltimore  City  and 
parts  of  Baltimore  County,  and,  finding  it 
necessary  to  tunnel  a  part  of  the  way  through 
the  city,  the  Company  applied  to  the  General 
Assembly  of  1890  for  authority  to  construct 
such  tunnel,  and  that  authority  was  given 
by  the  Acts  of  1890,  chap.  139.  By  the  first 
section  of  that  Act  it  is  provided  that  the 
Company  **  shall  be  authorized  to  construct 
its  railroad,  or  any  part  thereof,  in  such 
tunnel,  under  such  ordinance  or  ordinances 
as  may  be  passed  by  the  mayor  and  city 
council  of  Baltimore  relating  to  the  route  t>f 
said  railroad  through  the  City  of  Baltimore, 
and  the  mode,  terms  and  conditions  of  the 
building  and  construction  of  said  railroad 
within  said  city."  Immediately  after  the 
passage  of  this  Act  the  mayor  and  city  coun- 
cil of  Baltimore,  by  special  ordinance,  des- 
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ignated  the  route  of  the  road,  and  made 
elaborate  provisions  in  regard  to  the  mode, 
t«rms  and  conditions  of  the  construction  of 
the  road  through  the  city.  By  the  first  sec- 
tion of  the  ordmcLnce  is  aeflned  the  route  of 
the  road ;  and,  as  it  affects  Howard  Street, 
it  is  provided  that  it  sliall  run  from  a  certain 
point  ^in  a  northerly  direction  to  the  western 
side  of  Howard  Street,  between  Montgomery 
and  Lee  Streets;  thence  along,  in,  and  oc- 
cupying the  western  route  half  of  Howard 
Street,  parallel  with  the  eastern  line  of  said 
street,  and  distant  therefrom  forty  feet, 
measured  from  said  eastern  building  line  to 
the  eastern  limit  of  said  railroad,  to  the  south 
line  of  Camden  Street, — said  railroad,  from 
where  it  intersects  the  west  line  of  Howard 
Street  to  its  intersection  with  the  south  line 
of  Camden  Street,  to  be  depressed  within  a 
wall  cut;  thence  along  and  under  Howard 
Street  by  a  tunnel  to  the  northerly  side  of 
Richmond  Street;  thence,  etc.  And  in  a 
proviso  to  the  same  section  of  the  ordinance 
it  is  required  *Hhat  all  open  cuts  in  any 
street,  lane  or  alley  in  the  city  authorized  to 
be  built  under  the  provisions  of  this  ordi- 
nance shall  be  protected  on  both  sides  by  a 
granite  coping  at  least  two  feet  high,  with 
neat  iron  rail  on  top.**  The  plaintiff  charges 
in  his  bill  that  the  defendant  Company  in- 
tends to  proceed  forthwith  in  the  construction 
of  its  roadway,  and  to  dig  up  the  west  half 
of  the  bed  of  Howard  Street  in  front  of  his 

Property  on  the  east  side  of  that  street  to  a 
epth  of  from  ten  to  twenty-four  feet  below 
the  present  surface  of  the  street ;  that  said 
plan  is  known  as  an  "open  cut;"  and  that, 
when  said  open  cut  is  made,  Howard  Street, 
between  Lee  and  Camden  Street.8,  will  be 
forever  destroyed  as  a  public  highway,  to  the 
extent  of  said  open  cut,  and  win  be  devoted, 
to  that  extent,  to  the  exclusive  use  of  the 
Railroad  Company.  The  plaintiff  denies  the 
authority  of  the  mayor  and  city  council  to 
grant  to  the  railroad  company  any  such  ex- 
clusive ri^ht  to  the  use  of  the  streets  of  the 
city,  and  insists  that  such  use  will  create  a 
new  and  additional  servitude  on  the  bed  of 
the  street,  which  the  mayor  and  council  have 
no  right  to  impose ;  but,  even  if  such  new 
and  additional  servitude  be  rightfully  im- 
posed, it  is  insisted  that  the  use  of  the  bed 
of  the  street  can  only  be  availed  of  by  the 
Railroad  Company  upon  paying  to  the  abut- 
ting lotowners  just  compensation  for  such 
use.  The  plaintiff  further  charges  that  no 
condemnation  proceedings  have  been  taken, 
and  none  are  contemplated ;  nor  Is  it  contem- 
plated by  the  Railroad  Company  that  any 
compensation  whatever  shall  be  made  to  the 
plaintiff  or  other  abutting  lotowners  who 
will  be  affected  by  this  open  cut  in  the  bed 
of  the  street.  He  therefore  charges  that  if 
the  defendant  Company  is  allowed  to  proceed 
in  the  manner  it  proposes,  without  first  mak- 
ing just  compensation,  it  will  be  in  violation 
of  section  40  of  the  third  article  of  the  Con- 
stitution of  this  State,  and  also  in  violation 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States ;  and  he  therefore  prays 
that  the  defendant  may  be  enjoined  in  the 
use  of  the  street  until  just  compensation  is 
made  for  what  he  alleges  will  be  a  serious 
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injury  to  his  property.  It  is  not  charged  or 
in  any  way  claimed  that  the  plaintiff  will 
be  deprived  of  or  seriously  hindered  in  the 
right  of  access  to  his  property  from  the  street 
by  the  making  of  the  cut ;  nor  is  it  alleged 
or  shown  that  the  foundations  of  the  plain* 
tiff's  buildings,  abutting  on  the  street,  will 
be  in  any  manner  undermined  or  impaired 
by  the  cut  proposed  to  be  made  in  the  street. 
The  street,  after  the  cut  is  made,  will  still 
remain,  in  front  of  the  plaintiff's  property 
on  the  east  side  of  the  cut,  about  forty -one 
feet  wide.  There  is  no  question,  therefore, 
presented  here  as  to  the  right  of  the  plaintiff 
to  compensation  for  obstructing  access  to  his 
property  from  the  street;  nor  is  there  any 
pretense  that  there  will  be  any  physical  in- 
vasion of  his  private  property  abutting  on 
the  street  The  foundation  of  the  riirht  to 
relief  asserted  by  the  plaintiff  is  the  fact  that 
he  is  an  abutting  owner  of  property  on  the 
street,  and  the  making  of  the  open  cut  will 
deprive  him  of  the  use  of  that  part  of  the 
street  as  at  present  enjoyed  by  him. 

1.  The  first  contention  urged  on  behalf  of 
the  plaintiff  is  that  the  Acts  of  the  General 
Assembly  of  1890,  chap.  189,  in  conferring 
special  authority  upon  the  defendant  Com- 
pany to  construct  its  railroad  in  a  tunnel 
within  the  limits  of  the  city  did  not  confer 
authority  to  construct  any  part  of  such  road 
by  way  of  open  cuts  in  the  streets ;  and  that 
the  mayor  and  city  council  exceeded  their 
authority  in  attempting  to  confer  power  upon 
the  Company,  by  ordinance,  to  construct  any 
part  of  its  road  in  the  streets  of  the  city  by 
way  of  open  cuts.  But,  if  we  recur  to  the 
terms  of  the  grant  of  power  by  the  Legisla- 
ture to  the  mayor  and  city  council,  it  will 
at  once  appear  that  the  power  granted  was 
ample  to  justify  the  ordinance  that  was 
passed.  The  mayor  and  city  council  were 
authorized  to  designate  by  ordinance  the 
route  of  the  road,  and  also  to  prescribe  the 
mode,  terms  and  conditions  of  its  construc- 
tion. The  right  to  prescribe  the  mode  and 
conditions  of  its  construction  certainly  em- 
braced the  power  to  authorize,  by  ordinance, 
the  making  of  any  part  of  the  road  by  open 
cuts,  if  found  to  be  proper  and  necessary  in 
the  construction  of  the  road  on  the  route 
designated.  But,  apart  from  the  special 
terms  of  the  Statute,  the  Company  was  au- 
thorized to  construct  such  part  of  its  road  in 
a  tunnel  as  should  be  found  necessary ;  and 
the  grant  of  that  power  carried  with  it,  by 
reasonable  implication,  all  that  is  necessary 
and  proper  for  the  exercise  of  the  power. 
Properly  graded  approaches  are  indispensable 
to  the  use  of  a  tunnel  as  part  of  a  railroad, 
and  therefore  the  power  to  make  such  ap- 
proaches must  exist.  In  Ohio  Northern 
Transp,  Co,  v.  Chicago,  99  U.  S.  640,  25  L. 
ed.  8S8,  the  Supreme  Court  of  the  United 
States  said  that  the  grant  of  power  by  the 
Legislature  to  build  a  bridge  or  construct  a 
tunnel  carried  with  it,  of  course,  all  that 
was  necessary  for  the  exercise  of  the  power. 
And  in  the  case  of  Dodge  v.  Essex  County 
Comra.,  8  Met.  380,  Chief  Justice  Shaw  laid 
down  the  principle  as  being  unquestionable 
that  "an  authority  to  construct  any  public 
work  carries  with  it  an  authority  to  use  the 
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appropriate  means.  An  authority  to  make  a 
railroad  is  an  authority  to  reduce  the  line  of 
the  road  to  a  level,  and  for  that  purpose  to 
make  cuts,  as  well  through  ledges  of  rock  as 
through  banks  of  earth."  It  is  plain,  there- 
fore, that  there  is  no  foundation  for  this  first 
contention  of  the  plaintiff. 

2.  The  next  question,  and  that  wl^ich  is 
the  principal  question  of  the  case,  is  whether 
the  plaintiff,  being  only  an  abutting  owner 
on  the  east  side  of  Howard  Street,  with  no 
freehold  or  leasehold  estate  in  the  bed  of  the 
street,  has  such  an  interest  therein,  by  reason 
of  his  abutting  proprietorship,  as  to  entitle 
him  to  be  compensated  therefor  by  the  Rail- 
road Company  before  usin^  the  street ;  such 
compensation  to  be  ascertained  and  rendered 
in  the  manner  and  according  to  the  provision 
of  the  fortieth  section  of  the  third  article  of 
the  Constitution  of  this  State ;  or,  to  state 
the  question  in  a  more  concise  form,  whether 
the  use  of  the  street  by  the  Railroad  Company 
in  the  manner  proposed,  and  under  the  con- 
ditions stated,  would  be  such  taking  of  the 
private  property  of  the  plaintiff  as  is  for- 
bidden by  the  Constitution  of  this  State,  ex- 
cept upon  payment  of  just  compensation  first 
being  made.  The  Constitution  of  this  St.ate 
(%  40,  art.  8)  declares  that  the  Legislature 
shall  enact  no  law  authorizing  private  prop- 
erty to  be  taken  for  public  use  without  just 
compensation,  to  be  agreed  upon  by  the  par- 
ties or  awarded  by  a  jury,  being  first  paid 
or  tendered  to  the  party  entitled  to  such  com- 
pensation. As  will  be  observed,  this  consti- 
tutional provision  does  not  profess  to  declare 
what  rights  shall  be  regarded  as  property ; 
but  the  thing  of  which  the  party  is  deprived 
must  be  private  property,  and  it  must  be 
taken  for  a  public  use.  Nor  does  the  Con- 
stitution declare  what  shall  constitute  a 
taking,  within  the  meaning  of  the  inhibition. 
These  are  questions  of  definition  left  to  be 
fixed  by  ajwst  construction  of  the  terms  em- 
ployed. There  would  seem  to  be  no  question 
of  the  right  and  power  of  the  Legislature  of 
the  State,  through  the  agency  of  the  munici- 
pal government,  to  change  and  alter  the 
grades  of  existing  streets  from  time  to  time, 
and  as  often  as  may  be  deemed  proper,  with- 
out liability  being  incurred  by  the  agents 
doing  the  work,  to  the  abutting  owners  of 
property,  for  the  mere  consequential  damages 
that  may  be  suffered  by  reason  of  the  changed 
condition  of  the  streets.  In  many  cases  the 
damage  suffered  from  such  changes  in  the 
grades  of  streets  is  very  serious,  and  may 
even  considerably  affect  the  value  of  prop- 
erty ;  but  yet,  if  the  work  be  done  with  due 
care  to  avoid  unnecessary  injury  to  the  abut- 
ting property,  and  there  be  no  physical  in- 
vasion thereof,  the  damage  suffered  is  with- 
out remedv.  In  such  cases,  the  work  having 
been  done  by  legal  authority,  and  for  munici- 
pal purposes,  it  is  said  the  private  damage 
or  annoyance  occasioned  thereby  must  be 
suffered,  in  order  to  advance  the  public  good. 
Reaney's  Caw,  42  Md.  117;  WiUiwn'B  Case, 
50  Md.  138 ;  Ohio  Nfrrilum  Transp.  Co.  v. 
Chicago,  99  U.  S.  e35.  25  L.  ed.  336 ;  Van- 
derlip  v.  Orand  Bapidtt,  73  Mich.  522  ;  2  Dill. 
Mun.  Corp.  3d  ed.  §§  989,  990 ;  Cooley, 
Const.  Lim.  6th  ed.  pp.  666-668.  But  this 
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reasoning,  applicable  to  the  case  of  the  change 
of  grades  and  the  improvements  of  streets 
for  municipal  purposes,  does  not  apply  in 
the  case  of  the  grant  of  power  to  change  the 
grade  of  and  occupy  the  street  with  steam - 
railroad  tracks  b^  a  railroad  company  having 
no  connection  with  the  municipal  govern- 
ment. In  such  case  a  different  principle 
applies,  and  the  rights  of  individual  prop- 
erty owners  are  in  no  respect  subordinated 
to  tlie  rights  ;^of  the  railroad  company. 
While  the  right  in  the  State  to  grant 
the  power  to  a  railroad  company,  to  oc- 
cupy the  street  is  unquestionable,  by  vir- 
tue of  its  power  to  control  all  the  public 
highways  of  the  State,  the  adjoining  lot- 
owners  are  not  without  redress  for  any  sub- 
stantial injury  sustained  to  their  property 
rights  that  may  be  produced  by  reason  of  the 
construction  or  operation  of  the  railroad  in 
the  street.  As  said  by  the  Supreme  Court  of 
the  United  States  in  Baltimore  &  P.  R.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  831, 
27  L.  ed.  739,  744,  when  speaking  of  legisla- 
tive authoritf^  to  a  railroad  company  to  bring 
its  tracks  within  the  municipal  limits  of 
Washington  City :  **  Grants  of  privileges  Or 
powers  to  corporate  bodies,  like  those  in  ques- 
tion, confer  no  license  to  use  them  in  disregard 
of  the  private  right  of  others,  and  with  immu- 
nity for  their  invasion.  The  great  principle 
of  the  common  law,  which  is  equally  the 
teaching  of  Christian  morality,  so  to  use 
one's  property  as  not  to  injure  others,  forbids 
any  other  application  or  use  of  the  rights 
and  powers  conferred. " 

But,  notwithstanding  the  Railroad  Com- 
pany may  be  liable  on  common -law  princi- 
ples, the  question  still  remains  to  be  an- 
swered. Will  the  cutting  and  use  of  the 
street,  as  proposed  by  the  Railroad  Company, 
be  the  taking  of  private  property,  in  respect 
of  the  rights  of  the  plaintiff  as  abutting  lot- 
owner,,  within  the  meaning  of  the  Constitu- 
tion? As  already  stated,  it  is  not  charged 
that  there  will  be  any  invasion  of  or  physi- 
cal interference  with  any  part  of  the  plain- 
tiff's lot  in  the  construction  of  the  road. 
The  most  that  he  claims  for  is  that  he  will 
be  deprived  of  the  full  use  of  the  street  as 
it  now  exists,  and  that  his  property  will  be 
depreciated  in  value  by  the  construction  of 
the  road.  This,  however,  is  but  an  injury, 
to  whatever  extent  it  may  be  suffered,  of  an 
incidental  or  consequential  nature.  The  con- 
struction of  the  railroad  being  authorized  by 
competent  authority,  it  cannot  be  treated  aa 
a  public  nuisance ;  and  no  right  of  action  can 
arise  against  the  Company  before  it  is  known 
whether,  and  to  what  extent,  damage  may 
be  sustained  by  the  construction  of.  the  road 
in  the  bed  of  the  street.  In  such  case  as  this, 
therefore,  it  would  seem  to  be  clear,  both 
upon  principle  and  authority,  that  there  ia 
no  such  taking  of  private  property  for  pub- 
lic use  as  is  contemplated  by  the  Constitu- 
tion of  the  State ;  and  hence  there  is  no 
ground  for  any  preliminary  proceeding  bv 
way  of  condemnation.  Grand  Bapids  dk  L 
B.  Co.  V.  Heisd,  38  Mich.  62 ;  Cooley,  Const. 
Lim.  6th  ed.  chap.  15,  pp.  666-681,  and  the 
cases  there  collated ;  Elliot.  Roads  and 
Streets,   156-162. 
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The  counsel  for  the  plaintiff  have  strongly 
pressed  upon  the  court  the  propriety  of  adopts 
ing  and  following  the  principles  applied  in 
the  ElevaUd  Bailroad  Cases,  decided  by  the 
Court  of  Appeals  of  New  York.  But  with- 
out saying  whether  those  decisions  should 
be  accepted  or  not  in  like  cases  occurring 
here,  this  case  does  not  call  for  the  applica- 
tion or  rejection  of  the  doctrine  applied  in 
those  cases.  The  doctrine  of  the  Elevated 
Bailroad  Gases  of  New  York,  as  summarized 
by  the  Supreme  Court  of  the  United  States 
in  the  recent  case  of  New  York  Elev.  R.  Co. 
V.  Fifth  Nat.  Bank,  135  U.  S.  440,  84  L.  ed. 
234,  is  this:  ''An  elevated  railroad  erected 
in  and  over  a  street  pursuant  to  the  statutes 
of  the  State,  and  with  due  compensation  to 
the  owners  of  property  taken  for  the  purpose, 
is  a  lawful  structure.  The  owners  of  land 
abuttinff  on  a  street  have  an  easement  of  way 
and  of  light  and  air  over  it,  and,  through  a 
bill  in  equity  for  an  injunction,  may  recover 
of  the  elevated  railroad  company  full  com- 
pensation for  the  permanent  injury  to  this 
easement,  but  in  an  action  at  law  cannot, 
without  the  defendant's  acquiescence,  recover 
permanent  damages,  measured  by  the  diminu- 
tion in  value  of  their  property,  but  can  re- 
cover such  temporary  damages  only  as  they 
have  sustained  to  the  time  of  commencing 
the  action."  It  thus  appears  that  the  exer- 
cise of  equity  jurisdiction  in  those  cases  was 
founded  largely  upon  the  inadequate  remedy 
at  law,  as  administered  in  the  courts  of  New 
York.  But  here  there  is  no  such  ground  for 
equitable  interposition ;  the  laws  of  this 
State  furnishing  adequate  remedy  by  action 
at  law  for  any  injury  that  may  be  suffered 
by  the  plaintiff. 

There  can  be  no  question  as  to  the  power 
of  the  Legislature  of  the  State,  in  providing 
for  the  construction  of  the  railroad  of  the 
defendant  through  the  city,  to  require  com- 
pensation to  be  made  to  persons  whose  prop- 
erty may  be  injuriously  affected  by  changes 
made  in  the  grades  of  the  streets,  or  bv  any 
other  appropriation  of  them,  though  the 
property  affected  mav  not  be  taken,  within 
the  meaning  of  the  Constitution.  Hence  the 
Acts  of  1890,  chap.  189,  authorized  the  mayor 


and  city  council  of  Baltimore,  by  ordinance, 
to  designate  the  route,  and  to  prescribe  the 
mode,  terms  and  conditions  of  the  construc- 
tion of  the  road  within  the  city.  And  by  the 
special  ordinance,  passed  in  pursuance  of  the 
Statute,  among  the  terms  and  conditions  pre- 
scribed, in  the  second  section  thereof  n  is 
provided  that  the  said  Company  shall  also 
pay  and  be  liable  for  the  actual  damage 
sustained  by  any  and  all  property  abutting 
on  that  part  of  any  square,  street,  lane  or 
alley  of  which  the  grade  shall  be  so  changed, 
by  reason  of  any  such  change  of  grade  in  any 
of  the  squares,  streets,  lanes  or  alleys  of  the 
city  occasioned  by  the  construction  of  said 
railroad ;  said  damages  to  be  recovered  in 
the  same  manner  as  provided  by  section  169, 
art.  28,  of  the  Code  Pub.  Gen.  Laws."  And 
again,  by  section  12  of  the  Ordinance,  sec- 
tion 169  of  article  28  of  the  Code  is  thereby 
expressly  declared  to  be  applicable  to  the 
building  of  said  railroad,  for  the  injuries 
done  to  private  property  by  the  location  and 
construction  of  said  railroad,  etc.  Section 
169  of  article  23  of  the  Code  Pub.  Gen.  Laws, 
referred  to  (codified  from  the  Act  of  1876)  i 
declares  that  ''every  railroad  company  lay- 
ing down  any  such  track  or  tracks  upon  any 
such  public  street,  road,  alley  or  other  pub- 
lic ground  shall  be  responsibly  for  injuries 
done  to  private  property  by  such  location, 
lying  upon  or  near  to  such  public  ground, 
which  may  be  recovered  by  civil  action 
brouf^ht  by  the  owner  or  owners,  at  any  time 
within  two  yeara  from  the  completion  of  such 
track  or  tracks,  before  the  proper  court." 
By  the  acceptance  of  the  Acts  of  1890.  chap. 
189,  and  the  ordinance  passed  thereunder,  the 
Railroad  Company  became  bound  by  the 
terms  and  provisions  thereof;  and  the  legal 
remedy  thus  provided  would  seem  to  be  am- 
ple to  protect  the  plaintiff  in  his  rights, 
though  his  case  be  not  within  the  provision 
of  the  Constitution,  and  that  is  made  so,  even 
if  he  were  without  remedy  by  the  common 
law. 

For  the  reasons  assigned  this  court  is  of 
opinion  that  the  order  ^  tJie  court  below  shovM 
be  affl/rmed,  and  that  the  bill  be  dismissed. 

BryaA»  J, ,  dissents. 
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ELECTRIC  IMPROVEMENT  CO. 

V. 

CITY  &  COUNTY  OF  SAN  FRAN- 
CISCO. 

(45Fed.Bep.606.) 

1.   An  ordinaAce  prohibiting  the  siuh 
pendon  of  electric  wires  over  or  upon 


the  r«»olli  of  bnUding^  Is  within  thelegiti. 
mate  polioe  powers  of  a  city,  where  such  suspen- 
sion of  these  wires  Is  extremely  dangerous,  both 
as  beinfir  liable  to  orifirlnate  fires  and  as  obetructlnflr 
the  eztlDffulshment  of  fires  otherwise  originated. 
8.  Public  olllcers  may  be  authorised  by 
ordinanoe  to  remove  dangerous  electric  wires 
suspended  over  or  above  buildings  where  the 
owners  fail  to  do  so  after  notice  to  remove  them* 


NOTB.— Th«  term  *^poUce  potiw"  deflned. 
It  is  much  easier  to  perceive  and  realize  the  ex- 

letenoe  and  sources  of  the  polioe  power  than  to 

mark  Its  boundaries,  or  prescribe  limits  to  its  exer- 

ctee.    CoiXL  V.  Alger,  7  Cush.  84. 
This  power  is,  and  must  be  from  Its  very  nature, 

incapable  of  any  very  exact  definition  or  limitation. 

Upon  it  depends  the  security  of  social  order,  the 

18  L.  R.  A. 


Uf e  and  health  of  the  citizen,  the  comfort  of  an  ex- 
Istenoe  in  a  thickly  populated  [community,  theen- 
joyment  of  private  and  social  life,  and  the  benefi- 
cial useTof  property.  ISlaughter-House  Cases,  SBTT. 
S.  16  Wall.  86, 21  L.  ed.  805.  «^  .^g^        .J|  ^^^.^ 

''Itiextends  to  the  protection  of  the  lives,  lim^s, 
health,  comfort  andi{quiet<:of  all  persons,  and'tKe 
proteotion':of j^all  Iproperty  within  the  State;  m 
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(March  80, 1801.) 

SUIT  to  enjoin  defendants  from  enforcing  an 
ordinance  providini^  for  the  removal  of 
electric  wires  suspended  over  or  upon  the  roofs 
of  buildings  in  San  Francisco.  Ivjunction  de- 
nied. 

The  ordinance  was  as  follows: 

"Order  No.  2163.  Prohibiting  the  sus- 
pension of  electric  wires  over  or  upon  the 
roofs  of  buildings,  etc.  The  people  of  the 
City  and  County  of  San  Francisco  do  ordain 
as  follows: 

"  Section  1.  It  shall  be  unlawful  for  any 
person,  company,  or  corporation  to  run  or 
suspend  or  stretch  over  or  across,  or  upon  the 
top  or  roof,  or  anjr  portion  of  the  top  or  roof, 
of  any  building  in  the  City  and  County  of 
San  Francisco,  any  wire  used  for  the  purpose 
of  conducting  electricity,  or  an  electric  cur- 
rent, or  for  any  purpose  whatsoever. 

"Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, company  or  corporation  to  keep  or  main- 
tain over,  or  across,  or  upon  the  top  or  roof, 
or  any  portion  of  the  top  or  roof,  of  any 
building  in  the  City  and  County  of  San  Fran- 
cisco, any  wire  used  for  the  purpose  of  con- 
ducting electricity  or  an  electric  current, 
or  for  any  purpose  whatsoever,  for  more 
than  ten  days  after  such  person,  company 
or  corporation  shall  have  received  notice 
in  writing,  signed  by  the  chief  engineer  of 
the  fire  department  of  said  City  and  County. 


to  remove  the  same ;  and  each  and  every  day 
subsequent  to  the  ten  days  after  such  pre- 
scribed notice  shall  have  been  given,  any 
maintenance  or  keeping  of  any  wires  herein- 
above prohibited  shall  constitute  a  new  and 
separate  violation  of  this  ordinance. 

"Sec.  8.  It  shall  be  unlawful  for  any  per- 
son, company  or  corporation  to  attach  to,  or 
suspend  from,  or  support  upon  any  building 
in  the  City  an4  County  of  San  Francisco 
any  wire  used  for  the  purpose  of  conducting 
electricity,  unless  the  same  be  attached,  sus- 
pended, or  supported  for  the  purpose  of  sup- 
pl]^in^  to  the  owner  or  the  occupant  of  such 
building,  or  to  the  owner  or  occupant  of 
some  part  thereof,  electric  light  or  electric 
power,  or  telephone  or  telegraph  service. 

"Sec.  4.  It  shall  be  unlawful  for  any  per- 
son, company,  or  corporation  to  run  or  sus- 
pend or  stretch  or  keep  or  maintain  upon 
any  pole  or  other  support  erected  in  or  upon 
the  streets  or  in  or  upon  any  street  in  the  City 
and  County  of  San  Francisco  any  electric- 
light  wire  or  any  wire  used  to  conduct  elec- 
tricity or  an  electric  current  for  the  purpose 
of  producing  electric  light  or  motive  power 
unless  such  person,  company,  or  corporation 
shall  have  heretofore  obtained,  or  shall  here- 
after obtain,  permission  of  the  board  of  super- 
visors of  said  City  and  County  so  to  do. 

"Sec.  5.  The  provisions  of  this  ordinance 
shall  not  apply  to  any  building  occupied  in 
his  or  its  business,  by  any  person,  company. 


and  peFsons  and  property  are  subjected  to  all  kinds 
of  restralntB  and  burdens  in  order  to  secure  the 
general  comfort,  health  and  prosperity  of  the  State. 
Of  the  perfect  riffht  of  the  Lesrlslature  to  go  this  no 
question  ever  was,  or,  upon  acknowledged  general 
principles,  ever  can  be,  made,  so  far  as  natural 
persons  are  ooacerned.**  Thorpe  v.  Rutland  ft  B. 
B.  Co.  «7  Vt.  149. 

No  exposition  has  been  given  of  this  power  more 
thorough  and  satisfactory,  or  more  often  quoted 
with  approval,  than  that  announced  in  Com.  v. 
Alger,  7  Cush.  83,  85,  in  which  it  is  defined  to  be  '*the 
power  vested  in  the  Legislature  by  the  Conatitu* 
tlon,  to  make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes  and  ordi- 
nances, either  with  penalties  or  without,  not  repug- 
nant to  the  Constitution,  as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  Commonwealth, 
and  of  the  subjects  of  the  same." 

It  is  the  power  by  which  the  health,  good  order, 
peace  and  general  welfare  of  the  community  are 
promoted.  Webber  v.  Virginia,  106  U.  S.  348, 36  L. 
ed.S6a. 

The  States  have  full  power  to  regulate  within 
their  limits  matters  of  internal  police,  including  in 
that  general  designation  whatever  will  promote  the 
peace,  comfort,  convenience  and  prosperity  of 
their  people.  Bscanaba  ft  L.  M.  Transp.  Co.  v.  Chi- 
cago, 107  U.  S.  683, 27  L.  ed.  445. 

The  police  power  of  a  State  extends  to  all  matters 
which  concern  its  internal  regulation.  It  embraces 
those  which  affect  the  lives,  limbs,  health,  comfort 
and  welfare  of  all  in  their  persons  and  their  prop- 
erty. It  subjects  both  persons  and  property  to 
those  restraints  and  burdens  which  are  necessary  in 
order  that  the  general  comfort  and  welfare  maybe 
secured.  It  prescribes  the  modes  in  which  it  is  rea- 
sonable that  each  shall  use  and  enjoy  his  own  prop- 
erty, in  order  that  others  may  be  guarded  in  the 
reasonable  use  and  enjoyment  of  theirs,  and  thus 
prevents  a  conflict  of  rights,  by  determining  what 
uses  and  enjoyments  by  each  are  consistent  with 
13  L.  R.  A. 


those  to  which  others  are  entitled.    Cooley,  Const. 
Lim.  chap.  16;  Com.  v.  Barse,  182  Mass.  642. 

Whal  i»  a  legiUmate  exerdae  of  this  power. 

No  doubt  it  is  entirely  competent  for  the  city  au- 
thorities, unless  they  are  bound  by  some  absolute 
contract  permitting  the  poles  and  wires  to  stand  as 
they  are,  to  have  them  removed  and  put  an  end  to 
such  unsightly  obstructions.  There  must  be  a 
power  somewhere,  to  cause  their  removal,  and  to 
regulate  and  control  the  manner  in  which  telegraph 
lines  shall  enter  or  pass  through  a  city.  Mutual 
Union  Teleg.  Co.  v.  Chicago,  16  Fed.  Rep.  809. 

Notwithstanding  telegraph  lines  may  be  an  in- 
strument of  commerce,  a  municipal  corporation 
has  the  right  to  determine  how,  in  wliat  manner, 
and  upon  what  condition  a  telegraph  company 
shall  enter  and  pass  through  it  for  the  purpose  of 
allowing  the  citizens  of  the  country  to  communi- 
cate by  telegraph  one  with  another.  Mutual  Union 
Teleg.  Co.  v.  Chicago,  16  Fed.  Bep.  809;  2  Billon, 
Mun.  Corp.  §  098,  note. 

As  illustrative  of  the  general  powers  conferred 
upon  municipal  corporations,  the  courts  decide 
that  they  may  prohibit  the  throwing  of  heavy  or 
dangerous  articles  from  the  upper  stories  of  build- 
ings into  the  streets  or  open  spaces  near  them, 
where  persons  are  in  the  habit  of  passing;  and 
may,  when  not  inconsistent  with  general  or  special 
legislation  applicable  to  the  municipality,  establish 
fire  limits,  and  prevent  the  erection  therein  of 
wooden  buildings.  Ctiarleston  City  Council  v.  Bl- 
f  ord,  1  McMuU.  L.  281;  Brady  v.  North  Western  In& 
Co.  11  Mich.  425;  Douglass  v.  Com.  2  Bawle,  262; 
Wadleigh  v.  Gllman,  12  Me.  408;  Vanderbilt  v. 
Adams,  7  Cow.  348, 858,  per  Woodruff,  J.,  arguendo; 
Charleston  v.  Reed,  27  W.  Ya.  661;  King  v.  Daven- 
port^ 96  IlL  805;  Baumgartner  v.  Hasty,  100  Ind.  675; 
Klingler  v.  BickeU  10  Cent.  Bep.  881,  117  Pa.  826; 
Knoxville  v.  Bird,  12  Lea,  121;  Pye  v.  Peterson,  45 
Tez.  812. 
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or  corpoiution  engaired  in  selling  or  furnish- 
ing or  supplying  electric  lights  or  electric 
power,  or  engaged  in  conducting  or  carrying 
on  a  telephone  or  telegraph  business ;  nor 
shall  they  apply  to  any  wire  erected  and 
used  exclusively  for  fire  alarm  and  city  and 
county  purposes. 

"Sec.  6.  Any  person  violating  any  pro- 
vision of  this  ordinance  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a 
fine  not  exceeding  $500,  or  bv  imprisonment 
in  the  county  jail  not  more  than  six  months, 
or  by  both  fine  and  imprisonment. 
.*'8ec.  7.  If  any  person,  who  has  hereto- 
fore run  or  suspended  or  stretched,  or  who 
shall  hereafter  run  or  suspend  or  stretch, 
over,  or  across,  or  upon  the  top  or  roof,  or 
any  portion  of  the  top  or  roof,  of  any  build- 
ing in  the  City  and  County  of  San  Fran- 
cisco, or  who  shall  hereafter  keep  or  main- 
tain any  such  wire  over  or  across  or  upon  the 
top  or  roof,  or  any  portion  of  the  top  or 
roof,  of  anv  building,  in  said  City  and 
County,  shall  fail  to  remove  the  same  with- 
in ten  days  after  the  receipt  of  a  written  no- 
tice to  do  so,  signed  by  the  chief  engineer 
of  the  fire  department  of  said  City  and 
County,  then  it  shall  be  lawful  for  the  said 
chief  engineer  of  the  fire  department,  and  he 
is  hereby  authorized  and  directed,  to  cause 
such  wire  to  be  removed.  ^ 

Messrs,  HMir^n  A  Vsa  Ness  and 
George  C*  CForham*  Jr.»  for  complainant. 

Messrs,  Estee*  Wilson  A  McCutcheon, 
with  Messrs,  Lanf^horne  A  MiUer.  for  de- 
fendant: 

In  order  to  hold  a  law  to  be  unreasonable,  the 
unreasonableness  must  appear  upon  its  face, 
and  must  exclude  the  possibility  of  reasonable- 
ness. 

Ex  parU  8hrader,  83  Cal.  281;  Ex  parte 
Smith,  38  Cal.  707;  Ex  parte  Delaney,  48  Cal. 
480;  Ex  parU  Maynier,  65  Cal.  88. 

But  the  question  of  reasonableness  or  unrea- 
sonableness is  not  before  and  cannot  be  consid- 
ered by  this  court. 

Barlier  v.  ConnoUy,  118  U.  8.  28,  28  L.  ed. 
923;  8onn  Uing  v.  Crowley,  113  U.  8. 708,  28  L. 
ed.  1145. 

The  cases  cited  by  complainant,  viz.,  AUan- 
tie  City  W.  W,  Co,  v.  Consumers  W.  Co,  44  N. 
J.  Eq.  427;  Gale  v.  Kalamazoo,  28  Mich.  844; 
Newton  v.  Belger,  8  New  Eng.  Rep.  722,  143 
Mass.  5»8;  East  St.  Louis  v.  Wehrung,  50  III. 
29;  Horn  v.  PeopHe,  26  Mich.  221;  Be  Frasee,  6 
West.  Rep.  140,  63  Mich.  396,  6  Am.  St.  Rep. 
310;  Budson  v.  l%orne,  7  Paige.  263,  4  L.  ed. 
148;  Tugman  v.  Chicago,  78  111.  406,— <lo  not 
support  its  contention. 

The  discretion  which  the  ordinance  vests  in 
the  chief  engineer  of  the  fire  department  is 
neither  arbitrary  nor  unreasonable,  nor  does  it 
vest  him  with  the  power  to  oppress  one  or  to 
favor  another. 

Ex  parte  Biekersiaff,  70  Cal.  85;  Ex  parU 
Fiske,  72  Cal.  126;  Ex  parU  Hoover,  30  Fed. 
Rep.  51;  Barbier  v.  Connolly,  supra;  Water- 
town  V.  Mayo,  109  Mass.  815;  Ex  parte  Night- 
ingale, 11  Pick.  168;  Ex  parts  CasineUo,  62  Cal. 
538;  Ex  parte  Moynier,  supra;  Vanderbilt  v. 
Adams,  7  Cow.  851;  Gregory  v.  Bridgeport,  41 
Conn.  76;  Com,  v.  Robertson,  5  Cush.  488; 
13  L.  R.  A. 


Brady  v.  Northwestern  Ins.  Co,  11  Mich.  425; 
Alexander  v.  Greenville,  54  Miss.  669;  Hine  v. 
New  Haten,  40  Conn.  478;  Western  Union 
Teleg,  Co,  v.  New  York,  3  L.  R  A.  449,  38  Fed. 
Rep.  552. 

If  this  court  should  hold  that  any  person 
could  run  electric  wires  over  the  tops  of  houses, 
it  would  place  the  control  of  such  wires  beyond 
the  reach  of  the  municipality,  and  place  in  the 
hands  of  irresponsible  persons  the  power  to 
work  almost  untold  injury. 

The  ^nting  of  such  privileges  as  that  which 
complainant  claims  the  right  to  exercise  is 
within  the  control  of  the  municipality. 

Jackson  County  H.  R,  Co.  v.  Interstate  Rapid 
Transit  R,  Co.  24  Fed.  Rep.  806;  Saginaw  Gas 
Light  Co,  v.  Saginaw,  28  Fed.  Rep.  529;  Chi- 
cago Mun,  Gas  Light  d  F.  Co.  v.  Lake,  27 
111.  App.  346;  Citizens  Nat,  Gas  dt  Min.  Co,  v. 
Elwood,  14  West.  Rep.  92,  114  Ind.  332;  Stil- 
well  V.  Buffalo  Riding  Acad.  4  N.  Y.  Supp.  415. 

No  man  may  so  use  his  own  property  as  to 
endaneer  the  life  or  property  of  another,  and 
it  would  not  only  have  been  within  the  power, 
but  it  would  have  been  the  duty,  of  the  chief 
engineer  of  the  fire  department,  in  the  absence 
of  any  ordinance  authorizing  him  so  to  do,  to 
remove  from  the  tops  of  houses  the  wires  of 
complainant,  and  all  other  wires  of  a  similar 
nature. 

Omnibus  R,  Co.  v.  Baldwin,  57  Cal.  160; 
Moore  v.  Board  of  Comrs.  of'  Pilots,  82  Ho  w .  Pr. 
184;  Hart  v.  Albany,  9  Wend.  570;  Meeker  v. 
Van  Rensselaer,  15  Wend.  897;  Harvey  v. 
DeWoody,  18 Ark.  252;  Wier's  App,  74 P^.  280. 

Sawyer,  J.,  delivered  the  opinion  of  the 
court : 

Without  discussing  the  question  at  large, 
I  shall  content  myself  with  a  brief  announce- 
ment of  my  conclusions  in  this  case.  After 
a  careful  consideration  of  the  questions  in- 
volved, I  am  satisfied  that  "Ordinance  No. 
2163,  prohibiting  the  suspension  of  electric 
wires  over  or  upon  the  roofs  of  buildings," 
etc.,  is  a  valid  ordinance  passed  within  the 
legitimate  police  powers  of  the  city  under 
the  authority  of  the  State.  In  Bartemeyei'  v. 
loioa,  85  U.  S.  18  Wall.  138,  21  L.  ed.  932, 
Mr.  Justice  Field  says  that  the  dissenting 
judges  in  the  Slaughter- House  Cases  "recog- 
nized the  power  of  the  State  in  its  fullest 
extent  (the  police  power),  observing  that  it 
embraced  all  regulations  affecting  the  health, 
good  order,  morals,  peace  and  safety  of  so- 
ciety, and  that  all  sorts  of  restrictions  and 
burdens  were  imposed  under  it;  and  that 
when  these  were  not  in  conflict  with  any  con- 
stitutional prohibition,  or  fundamental  prin- 
ciples, the^  could  not  be  successfully  assailed 
in  a  judicial  tribunal."  So,  in  Butchers 
Union  S.  H.  cfe  L.  S.  L.  Co.  v.  Crescent  City 
L.  S.  L.  d  S.  H.  Co.,  Ill  U.  S.  747,  28  L. 
ed.  585,  the  court,  quoting  from  Chancellor 
Kent,  says:  "Unwholesome  trades,  slaugh^ 
ter- houses,  operations  offensive  to  the  senses, 
the  deposit  of  powder,  the  application  of 
steam  power  to  propel  cars,  the  building  of 
combustible  materials,  and  the  burial  of  the 
dead,  may  all  be  interdicted  by  the  law  in 
the  midst  of  dense  population,  on  the  general 
and  rational  principle  that  every  person 
ought  to  so  use  his  property  as  not  to  injure 
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his  neighbors ;  and  that  private  interests  must 
be  made  subservient  to  the  general  interests 
of  the  community." 

In  Barbier  v.  Connolly,  118  U.  S.  27, 28  L.ed. 
923,  and  Soon  Ring  v.  Crawley,  118  U.  8.  703, 
28  L.ed.  1145,  the  court  distinctly  holds,  upon 
a  much  milder  case  of  danger  than  this,  that 
the  Fourteenth  Amendment  m  no  respect  inter- 
feres with  or  limits  the  exercise  of  this  police 
power.  The  exercise  of  no  other  branch  of 
this  power  is  more  important  than  that  which 
protects,  or  seeks  to' protect,  the  public  safety 
of  a  great  city,  like  San  Francisco.  That 
the  stretching  of  these  wires  over  buildings 
in  the  manner  practice,  as  shown  by  the  evi- 
dence, no  one,  I  think,  can  doubt  alter  read- 
ing the  affidavits,  is  extremely  dangerous, 
both  as  being  liable  to  originate  fires,  and 
as  obstructions  to  the  extinguishment  of  fires 
otherwise  originated.  Indeed,  the  danger  is 
a  matter  of  common  knowledge.  We  might 
almost  as  well  require  strict  proof  of  the 
danger  of  storing  gunpowder,  or  dynamite, 
in,  under,  upon  or  about  our  houses.  Even 
if  these  wires  can  be  so  put  up  and  insulated 
as  to  be  safe,  in  the  moae  suggested  by  one 
of  thecomplainant's  witnesses.  Prof.  Keith, 
it  has  not  been  done.  The  professor  himself 
does  not  claim  that  they  are,  now,  safe.  The 
danger  is  of  a  character  connate  to  that  of 
gunpowder.  There  is  doubtless  a  difference 
m  the  degree  of  the  danger,  but  the  conse- 
quences are  liable  to  be  far  more  widespread 
and  calamitous.  Should  a  racing  fire  occur, 
originated  by  the  electric  current  or  other- 
wise, these  dangerous  wires  might  so  ob- 
struct the  efforts  of  the  firemen,  to  extinguish 
it,  as  to  result  in  the  destruction  of  the  entire 
city.  It  is  certainly  competent,  under  the 
police  powers  of  the  State,  to  suppress  such 
dangerous  erections,  in  the  interests  of  the 
common  safety  of  the  community.  Who  can 
say,  in  view  of  the  constant  and  perpetual 
menace,  that  the  provisions  of  this  ordinance 
are  unreasonable  ?  Is  it  unreasonable  because 
the  remedy  against  the  great  public  and  pri- 
vate nuisance  is  prompt,  and  efficient,  when 
no  other  remedy  is  certain  to  be  equally  so? 
We  know  not  how  soon  a  calamity  from  this 
source  may  come  upon  us.    It  may  be  while 


we  are  litigating  the  question.  If  one  should 
store  a  large  quantity  of  gunpowder  or  dy- 
namite among  the  buildings  in  the  midst  of 
the  city,  would  a  like  remedy  be  deemed 
unreasonable,  or  inadmissible,  or  void,  as 
not  being  due  process  of  law?  The  fact  is, 
the  gunpowder  has  no  right  to  be  there.  It 
is  a  standing  and  dangerous  menace  to  the 
neighborhood,  which  anyone  affected  by  the 
nuisance  has  a  right  to  abate.  And  when  it 
is  so  extended  as  to  become  a  public  menace 
and  nuisance,  the  public  officers,  especially, 
when  specifically  authorized  to  do  so,  can 
lawfully  abate  it.  And  such  a  constant  and 
continuous  menace  and  nuisance  in  a  less 
degree,  perhaps,  it  is  manifest,  these  wires 
erected  as  they  appear  to  be,  are.  They 
have  no  more  right  to  be  there  than  gun- 
powder. The  only  wonder  is  that  owners  of 
buildings  in  view  of  the  recognized  danger 
will  permit  their  use  for  such  purposes. 
True,  the  supervisors  cannot  make  an  article 
dangerous  by  simply  declaring  it  to  be  so, 
when  in  fact  it  is  not.  But  the  practice,  as 
it  now  prevails,  against  which  this  ordinance 
is  directed,  is  shown  to  be  dangerous,  and, 
we,  ourselves,  all  know  it  to  be  so.  There 
can  be  no  successful  disputing  of  the  fact. 
The  order  is  general  and  aophcable  to  all. 
If  it  is  not  enforced  as  to  all,  it  ought  to  be. 
and  the  chief  of  police  declares  his  purpose 
to  enforce  it  in  all  cases  that  come  to  his 
notice.  I  see  no  good  reason  to  believe  that 
it  was  passed  for  the  purpose  of  discrimina- 
tion in  favor  of  another  company,  as  claimed, 
or  that  it  is  intended  to  be  so  enforced.  I  do 
not  think  it  violates  any  provision  of  the 
national  Constitution.  I  regret  to  be  obliged, 
by  this  decision,  to  affect,  so  seriously,  the 
interests  of  the  enterprising  parties  who  are 
endeavoring  to  supply  our  citizens  with  elec- 
tricity for  the  various  purposes  to  which  it 
is  now  applied.  But  I  cannot  decline  to  ad- 
minister the  law  as  I  find  it,  for  the  safety 
and  security  of  the  lives  and  property  of  the 
citizens  of  San  Francisco. 

In  accordance  with  the  conclusions  which 
I  have  reached,  an  injunction  mttst  be  denied, 
and  it  is  eo  ordered. 
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Words  which  merely  impute  »  criminal 
intention  to  another,  suoh  as,  that  **He  1b  going 


to  start  a  house  of  Ul-fame,  80  sign  a  protest 
against  him,"  are  not  actionable. 

(June  18, 1891.) 

ACTION  brought  to  recover  damages  for  an 
alleged  slander.    On  demurrer  to  the  decla- 
ration.   Demurrer  sustained. 


NoTB.— TFhot  ixmstttutes  criminal  intenL 
To  constitute  crime  there  must  be  a  joint  oper- 
ation of  act  and  criminal  intent,  or  criminal  neg- 
ligence. Desty,  Am.  Crim.  Law,  9  6.  citing  Allen 
v.  State,  52  Ala.  896;  Miles  v.  State,  58  Ala.  390;  Yoes 
V.  State,  9  Ark.  42;  Ross  v.  Com.  2  B.  Mon.  419;  Peo- 
ple V.  Harris,  29  Cal.  079;  People  v.  White,  84  Cal. 
183:  State  v.  Will,  IDev.  ft  B.  L.  121;  Long  v.  State. 
88  Ga.  607;  Blattery  v.  People,  76  Ul.  218;  Walker  v. 
13  L.  R.  A. 


State,  8  Ind.  290;  Gates  v.  Lounsbury,  20  Johns.  427; 
Com.  V.  MoTse,  2  Mass.  188;  Torrey  v.  Field,  10  Vt. 
368;  Hopkins  v.  Com.  60  Pa.  10.  See  1  Bishop,  Cr.  L. 
6th  ed.  9  204;  3  QreenL  Ev.  S  1& 

And  they  must  concur  in  point  of  time.  Morse  v. 
State,  6  Conn.  9;  State  v.  Weston,  9  Conn.  888:  State 
V.  Will,  1  Dev.  ft  B.  L.  121;  State  v.  Roper,  3  Dev.  L. 
473;  Long  v.  State,  12  Ga.  288;  Kelly  v.  Com.  1  Grant, 
Cas.  484;  People  v.  Cogdell,  1  HUl,  94;  People  v.  An- 
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The  facts  sufficiently  appear  in  ttie  opinion. 

Messrs.  James  M.  Ripley  and  Georg^e 
A.  Littlefleldt  for  defendant,  in  support  of 
the  demurrer: 

It  is  not  sufficient  to  prove  words  which 
amount  to  a  mere  intention  to  commit  a  crime 
not  evidenced  by  any  overt  act. 

Ogders,  Slander  &  Libel,  p.  120;  1  Starkie, 
Slander,  pp.  20,  54. 

"You  will  steal,"  or  "I  believe  you  will 
steal,"  were  held  not  actionable,  as  bdng  only 
an  expression  of  the  speaker's  opinion  and 
charging  no  crime  committed. 

Bays  y.  Hunt,  60  Iowa,  251. 

It  has  been  universally  held  not  {actionable 
to  charge  a  nun  with  a  mere  intention  to  com- 
mit a  crime. 

Orafts  V.  Brovm,  8  Bulst.   167;  Murrey  v. 

,  2  Bulst.  206;  SeaUm  v.  C5>rdray, Wright 

(Ohio)  101;  Cornelius  v.  Van  &yek,  21  Wend. 
70;  McKee  v.  Ingalls,  5  111.  30;  Kirksey  v. 
Fike,  29  Ala.  207;  Harrison  v.  Stratton,  4 
Esp.  218;  1  Vin.  Abr.  440,  p.  9. 


Words  in  order  to  be  held  slanderous  per  se 
as  touching  and  concerning  one  in  his  office, 
business  or  occupation ,' must  impeach  either 
his  skill  or  knowledge  or  his  official  or  profes- 
sional conduct  in  his  own  particular  business. 

Odgers.  Slander  &  Libel,  p.  65. 

In  order  to  hold  words  of  this  class  action- 
able, they  must  have  a  direct  tendency  to  in- 
jure the  plaintiff  in  his  particular  business. 

Angle  v.  Alexander,  7  Bing.  119;  Lumhy  v. 
Allday,  1  Cromp.  &  J.  301;  Srayne  v.  Cooper, 
5  Mees.  &  W.  249;  8ibl^  v.  Tomlins,  4  Tyr. 
90;  Ruel  v.  TatneU,  29  Week.  Rep.  172. 

If  the  imputation  complained  of  is  not  a 
charge  of  crime  or  of  business  incapacity,  then 
it  is  nothing  worth  considering.  It  does  not 
appear  that  plaintiff's  damage  is  the  direct  re- 
sult of  the  defendant's  words.  The  damage 
must  be  the  natural,  immediate  and  legitimate 
consequence  of  the  words  which  the  defendant 
uttered,  and  a  consequence  which  the  defend- 
ant knew,  or  ought  to  have  known,  would  fol- 
low from  his  words. 


denon,  U  Johns.  294;  State  v.  Ferpruson,  2  McMull. 
L.  802;  People  v.  Reynolds,  2  Mich.  422;  State  v.  Bra- 
deo,  2  Overt.  (Tenn.)  68;  State  v.  Smith,  2  Tyler,  272. 
And  see  Norton  v.  State,  4  Mo.  461;  Bansom  v.  State, 
22  Oonn.  158;  State  v.  Conway,  18  Mo.  321. 

An  act  unlawful  in  itself  may  sometimes  be  pun- 
ishable because  of  a  criminal  intent  connected  with 
it  Eairlee  v.  People,  11  HI.  1.  See  Bex  v.  Homer, 
GBld.296. 

Rvery  crime  contains  two  elements:  the  criminal 
act  and  the  criminal  intent;  the  former  consisting 
of  those  external  actions  or  omissions  which  the  law 
prohllflts;  the  latter  of  that  evil  and  maJicious  wiU 
which  finds  expression  in  the  criminal  act.  See  Bl< 
Com.  20;  Broom,  Com.  Law,  847;  1  Bishop,  Cr.  L.  6th 
ed.e2Q6;  1  Hale,  P.  C.  16. 

Although  the  essence  of  every  offense  is  the 
wrongful  Intent  with  which  it  is  done,  and  without 
which  it  cannot  exist  (Stein  v.  State,  37  Ala.  128; 
Boseberry  v.  State,  50  Ala.  160;  People  v.  Lohman« 
2  Barb.  218;  Sturges  v.  Maitland,  Anth.  163;  Com.  v. 
Bidgway,  3  Ashm.  247;  Blley  v.  State,  16  Conn.  47; 
State  V.  Carland,  3  Dev.  L.  114;  Cummins  v.  Spru- 
anoe,  4  Harr.  (Del.)  815;  Walker  v.  State,  8  Ind.  280; 
State  V.  Bartlett,  80  Me.  182;  United  States  v.  Pearce, 
2  McLean,  14;  State  v.  Gardner,  5  Nev.  877;  The 
William  Gray,  1  Paine,  16;  State  v.  Hawkins,  8  Port. 
(Ala.)  461;  State  v.  Nicholas,  2  Strobh.  L.  278:  United 
States  V.  Buzzo,  86  U.  S.  18  WalL  128, 21  L.  ed.  813; 
case  of  Le  Tigre,  3  Wash.  C.  C.  567:  See  1  Bishop,  Cr. 
li.  6th  ed.  9  287;  1  Greenl.  £v.  9  18;  8  Greenl.  Ev.  6th 
ed.  « 13;  1  Bussell,  Crimes,  84);  yet  some  overt  act  is 
necessary  to  constitute  crime  (State  v.  Wilson,  80 
Oonn.  600:  Com.  v.  Cl^rk,  6  Gratt.  675:  Bandolph  v. 
Com.  6  Serg.  &  B.  888:  Lovett  v.  State.  10  Tex.  174; 
Torrey  v.  Field,  10  Vt.  368;  Miles  v.  State,  68  Ala.  890: 
Slatterly  v.  People,  76  lU.  218;  Fowler  v.  Padget,  7 
T.  B.  509);  as  mere  intent  is  not  punishable.  Allen 
V.  State,  52  Ala.  803;  Yoes  v.  State,  0  Ark.  42;  United 
States  V.  Biddle,  9  U.  S.  5  Cranch,  811,  8  L.  ed.  110; 
Boss  v.Com.2  B.Mon.il7;  Com.  v.  Morse,  2  Mass. 
188. 

It  is  the  intent  which  determines  the  criminality 
of  the  act.  See  Bosebeny  v.  State,  60  Ala.  100;  Beg. 
V.  Prince,  L.  B.  2  Cr.  Cas.  164,  1  Am.  Crim.  Bep.  16; 
Broom,  Crim.  Law,  871. 

And  when  acts  are  crimipal  only  when  performed 
with  some  specific  design,  this  specific  desigrn  enters 
Into  the  nature  of  the  act  itself,  and  is  caUed  the 
flpeciflo  intent  (see  1  Bishop,  Cr.  L.  6th  ed.  6  288).  and 
must  be  proved  (McKay  v.  State,  44  Tex.  43;  Simp- 
son V.  State,  69  Ala.  1;  White  v.  State,  68  Ind.  605; 
Boberts  v.  People,  19  Mich.  401;  United  States  v. 
Learned,  1  Abb.  U.  S.  4B3;  People  v.  Potter,  6  Mich. 
18  L.  R.  A. 


1;  Whiteford  v.  Com.  6  Band.  722;  Bivens  v.  State, 
11  Ark.  465;  State  v.  GUlick,  7  Iowa,  287;  State  v. 
Dowd,  19  Conn.  387;  People  v.  Sanchez,  24  Cal.  17; 
Hill  V.  People,  1  Colo.  451;  Bex  v.  Woodf  all,  6  Burr. 
2661.  See  1  Bishop,  Cr.  L.  6th  ed.  9  735),  beyond  a 
reasonable  doubt  Mullins  v.  State,  37  fTex.  387; 
State  V.  Stanton,  87  Conn.  421. 

Charge  of  mere  purpose  to  commit  a  crime  is  not 
actionable. 

If  the  words  only  imply  the  purpose  or  intention 
on  the  part  of  the  person  spoken  of  to  commit  a 
crime,  or  describe  him  as  possessing  a  disposition, 
or  as  wanting  moral  qualities  which  would  prompt 
him  to  commit  the  crime,  or  amount  to  an  allega- 
tion that,  if  opportunity  offers,  he  would  commit 
it,  they  are  not  actionable  per  se.  Bays  v.  Hunt,  60 
Iowa,  251. 

To  charge  a  person  with  intent  to  commit  a  crime 
is  not  actionable.  McKee  v.  Ingalls.  6  111.  30;  Wilson 
V.  Tatum,  8  Jones,  L.300;  Seaton  v.  Cordray,  Wright 
(Ohio)  101;  Newell,  Defamation.  Slander  &  Libel,  112. 

The  mere  intention  to  commit  a  crime,  without 
an  attempt  by  some  overt  act,  is  no  offense.  Weed 
V.  Bibbins,  82  Barb.  815. 

It  has  been  said  the  cases  are  uniform  on  the 
point  that  for  an  imputation  of  evil  inclinations  or 
principle  no  action  lies,  unless  it  affects  the  plain- 
tiff in  some  particular  character,  or  produces  a 
special  damage.  1  Starkie,  Slander  &  Lihel,  24; 
Harrison  v.  Stratton,  4  Esp.  218;  Townshend,  Slan- 
der &  Libel,  9 162. 

Not  every  unfounded  imputation  of  crime  is  ac- 
tionable; and  it  is  for  the  Jury  to  determine  whether 
the  words  were  spoken  in  good  faith  in  prosecuting 
an  inquiry  as  to  a  suspected  offense,  and,  if  so, 
whether  they  were  uttered -in  stronger  language, 
or  in  a  more  public  manner  than  was  necessary. 
Padmore  v.  Lawrence,  11  Ad.  &  El.  380;  Tempest  v. 
Chambers,  1  Stark.  67;  Heming  .v.  Power,  10  Mees. 
&  W.  564;  Harper  v.  Harper,  10  Bush,  447;  5  Wait, 
Act.  &  Def .  788. 

No  action  can  be  based  upon  a  mere  suspicion  or 
opinion,  which  does  not  import  any  express  or  pre- 
cise Imputation  of  guilt  (Hodgson  v.  Scarlett,  1 
Barn.  A  Aid.  243:  Harrison  v.  King,  4  Price,  46),  nor 
accuses  an  individual  of  crime,  no  other  person  be- 
ing present  (Force  v.  Warren,  16  C.  B.  N.  S.  806; 
ShefBll  V.  Van  Deusen,  13  Gray,  804;  Desmond  v. 
Brown,  38  Iowa,  13;  HaUe  v.  Fuller,  5  Thomp.  &  C. 
716,  2  Hun,  619),  or  none  who  understood  the  lan- 
guage in  which  the  words  were  uttered.  Lyle  v. 
Clason,  1  Cai.  581;  Broderick  v.  James,  8  Daly,  481; 
Walt,  Act.  &  Def.  732. 
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Odgers,  Slander  &  Libel,  p.  808. 

The  special  damage  complaiDed  of,  in  order 
to  ground  an  action  of  slander,  must  be  the 
direct  result  of  the  defendant's  words,  not  even 
tbe  result  of  those  words  combined  with  other 
causes. 

Odgers,  Slander  &  Libel,  pp.  821, 822;  Sterry 
V.  Foreman,  2  Car.  &  P.  592;  Miller  y.  David, 
L.  R  9  C.  P.  118;  HoqfY,  Felton,  11  C.  B.  N. 
8.  142;  Vicars  v.  Wilcacks,  8  East,  1;  Haddan 
V.  Lott,  15  C.  B.  411;  Ashley  y.  Harrison,  1  Esp. 
48. 

Mr.  Georg^e  J.  West  for  plaintiff. 

TilUngfliasty  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  trespass  on  the  case 
for  slander.  The  declaration,  to  which  the 
defendant  demurs,  sets  out  that  the  plaintiff 
is  a  licensed  retail  liquor  dealer  in  the  City 
of  Providence,  and  has  been  such  for  a  long 
time.  That,  anticipating  a  renewal  of  his 
license  for  the  year  1890-91,  he  made  lari^e 
purchases  of  liquors  in  advance,  and  also  re- 
fitted and  refurnished  his  saloon  at  large  ex- 
pense. That  the  defendant,  well  knowing 
the  premises,  but  intending  to  injure  him, 
the  plaintiff,  and  prevent  him  from  again  pro- 
curing a  license  for  the  carrying  on  of  his  said 
business,  in  the  presence  and  hearing  of  divers 
good  citizens,  uttered,  declared  and  published 
the  following  false,  scandalous  and  malicious 
words  of  and  concerning  the  plaintiff,  viz.  : 
"  He  [meaning  the  plaintiff]  is  going  to  start  a 
house  of  ill  fame  [meaning  a  house  to  be  kept 
for  the  puri>o8e0  of  prostitution],  so  sign  a 
protest  against  him  [meaning  the  plain- 
tiff] ;"— meaning  and  intending  thereby  that 
said  plaintiff  was  ^oinj;  to  start  a  house  to 
be  kept  and  maintained  for  the  purposes  of 
prostitution ;  and  that  said  plaintiff  ought 
not  to  be  granted  a  license  to  carry  on  the 
business  of  retail  liquor  dealer  as  he  desired, 
in  accordance  with  his  application  on  file  in 
the  office  of  the  license  commissioners  in 
said  city,  and  to  therefore  sign  a  written  re- 
monstrance protesting  that  said  plaintiff 
ought  to  be  refused  a  license,  which  said  de- 
fendant then  and  there  presented  to  said  peo- 
ple. The  declaration  further  sets  out  that, 
in  consequence  of  the  uttering  and  publish- 
ing of  said  words  by  the  defendant,  the  ma- 
jority of  persons  owning  the  greater  part  of 
the  land  within  200  feet  of  the  said  saloon, 
or  who  were  occupants  of  it,  signed  a  remon- 
strance protesting  that  license  should  not  be 
granted  to  the  plaintiff  to  carry  on  said  busi- 
ness, whereupon  said  license  commissioners 
refused  to  grant  such  license,  and  were  ren- 
dered unable  to  grant  the  same ;  and  alleging 
special  damage. 

The  principal  ground  urged  in  support  of 
the  demurrer  is  that  the  words  complained 
of,  since  they  do  not  amount  to  an  imputa- 
tion of  the  commission  of  an  offense,  but  only 
to  a  charge  of  an  intention  to  commit  one, 
are  not  actionable  either  per  se,  or  from  hav- 
ing caused  special  damage.  The  main  ques- 
tion raised  by  the  demurrer  therefore  is  this, 
viz.  :  Are  words  actionable  which  merely 
impute  a  criminal  intention  to  another?  We 
think  this  question  must  be  answered  in  the 
negative.  Words  which  falsely  charge  a  per- 
18  L.  R.  A. 


son  with  the  commission  of  a  criminal  offense 
are  actionable  upon  the  familiar  ground  that 
they  may  endanger  him  by  subjecting  him  to 
the  penalties  of  the  law,  and  render  him  in- 
famous in  the  community.  But  the  charge, 
in  order  to  be  obnoxious  to  the  law,  must'be 
of  an  offense  actual  I  v  committed  or  at- 
tempted,— a  punishable  offense, — and  not 
of  an  offense  existing  in  contemplation  or 
intention  merely ;  for  the  law  does  not  take 
cognizance  of  one's  intentions  merely,  how- 
ever malicious  or  wicked  they  may  be,  but 
only  takes  cognizance  thereof  when  coupled 
witn  and  giving  significance  to  his  acts.  So 
that,  in  order  to  render  one's  intent  of  any 
Importance  in  the  eye  of  the  law,  it  must  be 
combined  with  his  act.  It  therefore  follows 
that,  as  mere  intent  to  commit  a  crime  is  not 
a  violation  of  the  law,  and  hence  not  pun- 
ishable, to  accuse  one  of  having  such  an  in- 
tent is  not  to  accuse  him  of  any  crime  or  of- 
fense. The  language  which  the  plaintiff 
complains  of  as  being  slanderous  is  this: 
''He  is  going  to  start  a  house  of  ill  fame." 
This  language,  if  indeed  it  is  anything  more 
than  the  expression  of  an  opinion  on  t£e  part 
of  the  defendant,  does  not  amount  to  a  charge 
of  any  crime  or  offense,  or  even  of  an  attempt 
to  commit  one.  That  such  a  charge  is  not 
actionable  is  one  of  the  few  things  in  the 
Law  of  Slander  which  is  evidently  settled 
beyond  controversy.  The  law  upon  this  point 
is  well  stated  in  the  American  Encyeloj^^lia 
of  Law  (vol.  13,  p.  853)  as  follows :  "  Words 
which  merely  impute  a  criminal  intention, 
not  yet  put  into  action,  are  not  actionable. 
Guilty  thoughts  are  not  a  crime.  But  as  soon 
as  any  step  is  taken  to  carry  out  such  inten- 
tion, as  soon  as  any  overt  act  is  done,  an  at- 
tempt to  commit  a  crime  has  been  made ;  and 
every  attempt  to  commit  an  indictable  offense 
is,  at  common  law,  a  misdemeanor,  and  in 
itself  indictable.  To  impute  such  an  attempt 
is  therefore  clearly  actionable.  ** 

In  GameiiusY.  Van  Slyek,  21  Wend.  70,  71, 
the  court,  in  speaking  of  the  sense  in  which 
the  words  should  betaken,  says:  "Where 
they  plainly  import  a  charge  of  mere  inten- 
tion to  do  a  criminal  act,  or  only  amount  to 
an  assertion  that  tbe  plaintiff  will  do  it  at  a 
future  time,  they  are  not  actionable."  In 
Seaton  v.  Chrdray,  Wright  (Ohio)  101,  the 
court  says:  "An  action  may  be  sustained 
for  charging  another  with  being  a  thief,  or 
with  having  stolen,  but  not  for  imputing  a 
mere  intention  to  steal,  or  with  having  an 
evil  disposition.  The  foundation  of  the 
slander  is  that  the  charge,  if  true,  would  sub- 
ject the  accused  to  infamous  punishment ;  an 
evil  disposition,  without  act,  cannot  so  sub- 
ject anyone. "  See  also  Townshend,  Slander 
&  Lil)el,  8d  ed.  161 ;  McKee  v.  Ingalls,  5  111. 
30 ;  Harrison  v.  Stratton,  4  Esp.  218 ;  Wils<m 
V.  Tatum,  8  Jones,  L.  Z00;Sto7ier  v.  Audley, 
Cro.  Eliz.  250 ;  I>r.  Poe's  Case,  cited  in  Mur- 
rey V. ,  2  Bulst.  206 ;  1  Vin.  Abr.  440 ; 

Odgers,  Slander  &  Libel,  57;  Sillars  v.  CoU- 
ier,  151  Mass.  50,  53,  54,  6  L.  R.  A.  680. 

But  the  plaintiff  contends,  in  support  of 
his  declaration,  that  any  defamatory  or 
disparaging  words  spoken  of  another,  which 
cause  special  damage,  arc  actionable.  While 
we   cannot   subscribe    to   quite  so  broad  a 
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statement  of  the  law  as  this,  yet  we  think 
that  the  proposition  is  substantially  correct ; 
that  is  to  say,  that  false,  defamatory  words 
spoken  of  another  are  either  actionable  per 
9e,  or  by  reason  of  havine  caused  special 
damage.  We  do  not  think,  however,  that 
the  words  relied  on  in  the  declaration  are  de- 
famatory, within  the  legal  meaning  of  that 
term.  To  defame  another  by  language  is  to 
harm  or  destroy  his  good  fame  or  reputation, 
or  to  disgrace  or  calumniate  him.  In  order 
to  have  this  evil  effect,  however,  it  is  evident 
that  the  language  used  concerning  him  must 
relate  to  his  conduct  or  character  as  they  now 
are  or  have  been  in  the  past,  and  not  be  the 
mere  opinion  of  the  speaker  as  to  what  they 
will  be  at  some  indefinite  period  in  the 
future.  In  other  words,  that  language  which 
amounts  to  a  mere  assertion  of  opinion  as  to 


what  will  be  the  future  conduct  or  character 
of  another  is  not  actionable ;  but  that  it  is 
only  actionable  when  it  relates  to  what  the 
person  now  is,  or  has  been  in  the  past,  or  to 
what  he  is  doing  or  attempting  to  do,  or  has 
done  or  attempted  to  do  in  the  past ;  that  is, 
when  it  relates  to  something  actual,  instead 
of  something  which  is  merely  imaginary 
or  conjectural.  The  character  of  a  man  is 
what  he  now  is,  and  not  what  he  ma^  be 
at  some  future  time.  Among  the  multitude 
of  different  forms  of  expression  found  in 
the  books  which  have  been  held  to  he  action- 
able we  have  been  unable  to  find  any  case, 
nor  have  we  been  referred  to  any,  in  which 
language  analogous  to  that  relied  on  in  the 
plaintiff's  declaration  has  been  held  sufTi- 
cient  to  maintain  an  action  for  slander. 
Demurrer  sustained. 
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A  mortgttf^ee  in  possessioii  does  not  lose 
his  riff'hts  as  such  by  the  faot  that  his  right  of 
action  for  his  debt  has  become  barred  by  the 
Statute  of  Llmitatloiis,  and  he  can  still  resist  any 
action  to  deprive  him  of  his  security. 

(March  2S,1W1.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Colusa  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  lU- 
verged. 

The  facts  are  stated  in  the  opinion. 

Mesers,  B.  F.  Howard  and  S.  G.  Tom- 
kins*  for  appellant: 

It  should  be  imposed  as  a  condition  to  plain- 
tiff's obtaining  relief  that  she  first  satisfy  de- 
fendant's lien. 

Booth  V.  Hoskins,  75  Cal.  371. 

Messrs.  H.  M.  Albery  and  W*  G.  Dyas, 
for  respondent: 

The  mortgage  does  not  provide  for  the  pos- 
session of  the  land  in  controversy,  by  the 
mortgagee.  A  mortgage,  to  entitle  a  mor^ 
gagee  to  possession,  must  so  provide. 

Smith  V.  Smith,  80  Cal.  826;  Baynor  v. 
Drew,  72  Cal.  809;  Civ.  Code,  §  2927. 

Harrison*  </. ,  delivered  the  opinion  of  the 
court: 

The  defendant  in  her  answer  to  a  complaint 
in  ejectment,  which  was  in  the  ordinary  form, 
denied  all  its  allegations,  and,  ^'for  a  sepa- 
rate and  equitable  defense  to  plaintiff's  ac- 
tion, and  for  the  purpose  of  obtaining  equita- 
ble relief  herein,"  alleged  that  in  October, 
1875,  Jonas  Spect,  who  was  then  the  owner 


and  in  possession  of  the  demanded  premises, 
conveyed  the  same  to  one  Montgomery ;  that 
in  October,  1876,  said  Jonas  Spect  borrowed 
from  the  defendant  the  sum  of  $2,200,  and 
executed  to  her  his  promissory  note  therefor ; 
that  on  the  2d  day  of  January,  1877,  he  pro- 
cured said  Montgomery  to  convey  the  de- 
manded premises  to  her,  and  that  at  the  same 
time,  and  as  a  part  of  the  same  transaction, 
an  agreement  was  entered  into  between  her- 
self and  said  Jonas  Spect  declaring  that  said 
conveyance  was  made  as  security  for  the  pay- 
ment of  said  promissory  note ;  "  that  by  vir- 
tue of  said  conveyance  from  Montgomery, 
and  said  agreement,  and  by  the  consent  of 
said  Jonas  Spect,  defendant  took  possession 
of  the  demanded  premises,  and  has  ever  since 
remained  and  is  now  in  actual  possession  of 
the  same,  claiming  them  as  her  own :  that 
no  part  of  said  $2, 200  has  ever  been  paid, 
principal  or  interest,  but  the  whole  thereof 
is  now  due  and  unpaid,  amounting  to 
$5, 682 ;"  and  prayed  judgment  that  plaintiff's 
complaint  be  dismissed.  The  action  was  tried 
bv  the  court,  and  judgment  rendered  for  the 
plaintiff.  The  court  made  findings  of  the 
facts  alleged  in  the  complaint,  and  incor- 
porated therein  the  following  statement  with 
reference  to  the  equitable  defense  set  up  in 
the  answer:  '*The  court  declines  to  find  on 
the  fact  whether  or  not  defendant  has  a  mort- 
gage lien  on  the  premises  in  controversy,  for 
the  reason  that  the  court  is  of  the  opinion 
that  it  is  not  necessary  for  the  disposition  of 
the  issues  involved  in  this  case  to  find  upon 
that  matter,  this  being  an  action  of  eject- 
ment, and  the  only  question  involved  being 
the  right  to  the  possession  of  the  premises 
described  in  plaintiff's  complaint.''  The  de- 
fendant has  appealed  directly  from  the  judg- 
ment, and  presents  as  a  ground  for  its  rever- 
sal that  the  court  failed  to  find  upon  the 
issues  presented  by  her  e(|uitable  defense. 
Inasmuch  as  the  court  gives  as  its  reason 


SOTR,— Mortgagee  in  possession,  rights  of.  .  sequent  to  the  mortffage,  until  the  mortgraffe  debt 

If  a  mortgaflree  obtains  possession  in  any  lawful  i  is  paid,  althousrh  no  action  is  Allowed  by  statute  to 
or  peaceable  mode  he  may  retain  it  as  against  the    recover  possession.    See  note  to  Ck>ok  v.  Cooper 
mortgagor,  or  any  person  claiming  under  him  sub-  I  <0r.)  7  L.  R.  A.  278. 
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for  not  making  findings  upon  these  issues 
that  such  findings  were  Immaterial,  we  must 
assume  that  evidence  was  introduced  at  the 
trial  sufficient  to  support  the  allegations,  and 
therefore  the  rule  announced  in  Himmdman 
v.  Henry,  84  Cal.  104,  had  no  application. 
If  the  facts  alleged  by  the  defendant  consti- 
tute a  defense  to  the  cause  of  action  set  forth 
in  the  complaint,  thej  presented  material  is- 
sues upon  which  the  court  should  have  made 
findings,  and  a  failure  to  do  so  was  error 
which  will  require  a  reversal  of  the  judg- 
ment. 

The  court  does  not  find  by  what  means  the 
plaintiff  became  the  owner  of  the  demanded 
premises,  but,  as  it  is  alleged  in  the  equi- 
table defense  above  named  that  Jonas  Spect 
was  the  owner  at  the  time  he  made  the  con- 
veyance to  Montgomery,  we  must  assume  that 
the  plaintiff's  title  is  derived  under  him, 
and  IS  therefore  subject  to  whatever  incum- 
brance was  created  by  the  foregoing  facts  in 
favor  of  the  defendant,  and  that  the  plain- 
tiff can  assert  no  greater  rights  to  the  prem- 
ises than  could  Jonas  Spect  himself,  were  he 
the  plaintiff  herein.  It  may  also  be  assumed, 
although  it  does  not  appear  in  the  record 
that  such  point  was  presented  to  the  court 
below,  that  the  defendant's  right  of  action 
upon  the  debt  for  which  this  mortgage  was 
ffiven  to  her  was  barred  by  the  Statute  of 
Limitations.  The  question  to  be  determined 
is,  "Can  a  mortgagor,  who  has  placed  his 
mortgagee  in  possession  of  the  mortgaged 
premises,  maintain  ejectment  against  him 
while  the  debt  for  which  the  mortgage  was 
given  remains  unsatisfied,  even  though  an 
action  by  the  mortgagee  for  the  recovery  of 
the  debt  is  barred  by  the  Statute  of  Limita- 
tions?" 

Section  2027  of  the  Civil  Code  declares 
that  "a  mortgage  does  not  entitle  the  mort- 
gagee to  the  possession  of  the  property,  un- 
less authorized  by  the  express  terms  of  the 
mortgage,  but  after  the  execution  of  the 
mortgage  the  mortgagor  may  agree  to  such 
change  of  possession  without  a  new  consid- 
eration. "  The  right  of  the  mortgagee  to  take 
possession  of  the  mortgaged  premises  does 
not  depend  upon  the  Statute.  The  mortgagor 
could  at  all  times,  even  by  a  parol  agree- 
ment, give  to  his  mortgagee  this  additional 
security.  Fogarty  v.  Sawyer ,  17  Cal.  689; 
Edwards  v.  Wray,  11  Biss.  251.  In  taking 
such  possession  the  moilgagee  does  not  there- 
by acquire  any  estate  in  the  land,  or  obtain 
for  his  mortgage  any  higher  character  or  any 
different  or  greater  protection  than  it  would 
otherwise  have  possessed.  In  any  action  to 
enforce  the  mortgage,  or  to  collect  the  debt 
for  which  it  was  given  as  security,  the  mort- 
gagee has  no  additional  rights  bv  reason  of 
the  fact  that  he  is  in  possession  of  the  mort- 
gaged premises  with  the  consent  of  the 
mortgagor.     Such  possession  does,  however, 

five  him  rights  in  addition  to  those  conferred 
y  the  mortgage.  It  is  an  additional  secur- 
ity for  the  debt,  which  he  is  entitled  to  re- 
tain in  accordance  with  the  terms  under 
which  it  was  received.  This  right  to  retain 
the  possession  of  the  land  is  not  coincident 
with  a  right  to  foreclose  his  mortgage,  or 
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dependent  upon  such  right,  but  depends 
solely  upon  the  existence  of  the  debt.  The 
possession  of  the  land  is  a  special  security 
for  the  debt,  distinct  and  separate  from  the 
mortgage,  which  has  been  conferred  by  an 
act  of  the  debtor,  and  the  ri^ht  to  retain  the 
same  is  independent  of  and  distinct  from  any 
right  springing  from  the  mortgage. 

A  mortgage  is  defined  by  section  2920  of 
the  Civil  Code  to  be  **a  contract  by  which 
specific  property  is  hypothecated  for  the  per- 
formance of  an  act,  without  the  necessity  of 
a  change  of  possession. "  The  use  of  the  term 
**  hj^pothecate**  signifies  that  possession  is  not 
an  incident  of  the  mortgage,  and  that  the 
fact  of  possession  is  entirely  distinct  from 
the  contract  of  hypothecation.  When,  there- 
fore, in  addition  to  the  contract  of  hypothe- 
cation, the  debtor  gives  to  his  creditor  Uie 
possession  of  the  mortgaged  premises,  he 
thereby,  in  addition  to  the  mortgage  which 
he  has  executed,  pledges  to  him  the  land 
also  as  security  for  the  debt,  and  confers 
upon  him  such  rights  as  are  incident  to  a 
pledge. 

The  common  law  recognized  this  species 
of  landed  security.  It  was  there  called  tvt- 
dium  mvum,  as  distinguished  from  the  vadium 
mortuum.  This  is  defined  by  Chancellor  Kent 
to  be :  "  When  the  creditor  takes  tlie  estate 
to  hold  and  enjoy  it  without  any  limited  time 
for  redemption,  and  until  he  repays  himself 
out  of  the  rents  and  profits.  In  that  case  the 
land  survives  the  debt,  and  when  the  debt 
is  discharged  the  land  bj  right  of  re- 
verter returns  to  the  original  owner."  4 
Kent,  Com.  187,  2  Bl.  Com.  157;  Co.  Litt. 
205a.  The  holding  of  the  land  in  pledge  is 
like  the  holding  of  any  other  pledge,  until 
the  debt  is  repaid  the  owner  of  the  pledge 
cannot  recover  it  from  the  creditor.  The 
holder  of  personal  property  given  as  security 
for  a  debt  is  entitled  to  retain  the  same  from 
the  owner  until  the  debt  is  satisfied,  even 
though  the  Statute  of  Limitations  has  barred 
all  right  of  action  to  recover  the  debt.  -  Janes 
V.  MerchanU  Bank  of  Albany,  4  Robt.  221. 
Under  the  6ame  principle  the  mortgagee  in 
possession  is  entitled  to  retain  such  posses- 
sion until  the  debt  is  paid.  **  The  mortgagee 's 
tight,  being  in  possession,  to  defend  himself 
against  an  ejectment  bv  the  mortgagor,  is 
but  a  right  to  retain  the  possession  of  the 
pledge  for  the  purpose  of  paying  the  debt. 
Such  a  right  is  but  the  incident  of  the  debt, 
and  has  no  relation  to  a  title  ot  estate  in  the 
lands."  KoHright  v.  Cody,  21  N.  Y.  864. 
^  On  the  same  principle  that  the  party  who 
holds  goods  in  pledge  for  a  debt  may  retain 
these  goods,  even  after  an  action  at  law  upon 
such  debt  has  been  barred,  the  party  who 
has  got  rightful  possession  of  land  mortgaged 
may  retain  possession  thereof  until  his  debt 
is  paid,  although  he  can  bring  no  action  to 
enforce  the  debt. "  Henry  v.  Omfdenee  O.  dt 
8.  Min.  Go.  1  Nev.  622.  In  Dutton  v.  War- 
sehauer,  21  Cal.  625,  it  is  said:  "When 
possession  is  taken  by  the  mortgagee  after 
condition  broken  by  consent  of  the  mort- 
gagor, it  will  be  presumed,  in  the  absence 
of  clear  proof  to  the  contrary,  to  be  with  the 
understanding  that  the  mortgagee  is  to  re- 
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ceive  the  rents  and  profits,  and  apply  them 
to  the  payment  of  the  debt  secured.  There 
is,  indeed,  no  other  good  reason  why  the 
mortgagee  should  be  let  into  possession  in 

f»reference  to  any  other  party,  and,  unless  a 
imitation  to  the  period  of  possession  is  fixed 
at  the  time,  it  will  be  considered  as  extend- 
ing until  the  satisfaction  of  the  debt.  Hav- 
ing thus  entered,  the  mortgagee  can  hold 
against  the  mortp^agor  and  an  others  until 
such  satisfaction  is  obtained. "  > 

The  rights  which  grow  out  of  the  relations 
existing  between  mortgagor  and  mortgagee, 
as  well  as  the  remedies  for  the  enforcement 
and  protection  of  those  rights,  are  of  equita- 
ble origin,  and  are  to  be  determined  by  the 
principles  of  equity,  whether  the  right  be 
asserted  or  the  remedy  sought  in  an  action 
at  law  or  in  equity.  These  principles,  when 
once  established,  become  the  guidance  of 
courts  of  law  as  well  as  of  equity,  even  in 
those  countries  where  the  tribunals  of  law 
jmd  equity  are  distinct.  It  was  said  by  Lord 
Redesdale :  **  The  distinction  between  strict 
law  and  eouity  is  neyer  in  any  country  a 
permanent  distinction.  Law  ana  equity  are 
in  continual  progression,  and  the  former  is 
constantly  gaining  ground  upon  the  latter. 
A  great  part  of  what  is  now  strict  law  was 
formerl^r  considered  as  equity,  and  the  equita- 
ble decisions  of  this  age  will  unavoidably 
be  ranked  imder  the  strict  law  of  the  next.*^ 
Section  807.  Code  Civil  Proc.,  declares: 
"There  is  in  this  State  but  one  form  of  civil 
actions  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  or  prevention 
of  private  wrongs."  While  all  distinctions 
in  the  form  of  actions  are  abolished,  yet  the 
principles  upon  which  the  rights  of  parties 
are  to  be  determined  remain  to  guide  the 
judgment  of  the  court.  Courts  look  to  the 
substantial  rights  of  the  parties  for  the  pur- 
pose of  determining  the  remedy  to  which  they 
are  entitled,  irrespective  of  the  form  of  the 
complaint  under  which  the  remedy  is  sought. 
Whenever  a  mortgagor  seeks  a  remedy  against 
his  mort^gee  which  appears  to  the  court  to 
be  inequitable,  whether  it  be  to  cancel  the 
mortgage  as  a  cloud  upon  his  title  {Booth  v. 
HoMna,  75  Cal.  271) ,  or  to  enjoin  a  sale  under 
the  power  given  by  him  m  the  security 
(Orant  v.  Burr,  54  Cal.  298),  or  to  recover 
from  the  mortgagee  the  possession  of  the 
mortgaged  premises,  the  court  will  deny  him 
the  relief  he  seeks,  excei)t  upon  the  condition 
that  he  shall  do  that  which  is  consonant  with 
equity.  In  accordance  with  these  principles, 
it  is  a  settled  lule  that  a  mortgagor  cannot 
maintain  ejectment  against  his  mortgagee 
until  the  debt  is  paid.  Ph^fe  v.  Bile^.  16 
Wend.  248;  EubbellY.  Moulson,  58  N.  Y.  225; 
Fee  V.  Swingly,  6  Mont.  596 ;  Boberts  v.  Suth- 
^rlin,  4  Or.  220 ;  Cooke  v.  Cooper,  18  Or.  142, 
7  L.  R.  A.  278 ;  trink  v.  Le  Roy,  49  Cal.  814  ; 
Tallmun  v.  Ely,  6  Wis.  244 ;  BHnkman  v. 
Jones,  44  Wis.  512 ;  JSahler  v.  Signer,  44  Barb. 
614 :  Madison  Ave.  Baptist  Church  v.  Olii}er  i^. 
Baptist  Church,  78  N.  Y.  82;  Ben  v.  Wright, 
7  N.  J.  L.  212;  Wells  y.  Van  Dyke,  109  Pa. 
885 ;  Ihike  v.  Beed,  64  Tex.  705 ;  1  Jones, 
Mortg.  §  715. 

The  debt  is  not  satisfied  or  paid  by  mei^ 
lapse  of  time.  The  Statute  of  Limitations 
13  L.  R.  A. 


is  a  bar  to  the  remedy  only,  and  does  not 
extinguish,  or  even  impair,  the  obligation 
of  the  debtor.  It  is  available  in  judicial 
proceedings  only  as  a  defense,  and  can  never 
be  asserted  as  a  cause  of  action  in  his  behalf, 
or  for  conferring  upon  him  a  right  of  action. 
It  is  to  be  used  as  a  shield  and  not  as  a 
sword.  "It  has  never  been  held  that  the  ex- 
piration of  the  statutory  time  for  bringing 
an  action  to  recover  a  debt,  or  to  enforce  any 
personal  obligation,  operated  either  as  an 
extinguishment  or  payment.  Such  a  result 
cannot  be  derived  from  the  language  of  our 
Statute,  the  reason  or  policy  of  the  law,  or 
the  decisions  of  courts  in  this  State  or  else- 
where."    Grant  v.  Burr,  54  Cal.  801. 

The  mortgagee,  after  the  mortgage  debt 
has  been  barred  by  the  Statute  of  Limitations, 
cannot,  by  any  affirmative  proceedings  on  his 
part,  invoke  the  aid  of  the  court  for  the  col- 
lection of  the  debt;  but,  if  the  mortgagor 
has  placed  him  in  the  possession  of  the  land 
mortgaged,  he  does  not  lose  the  right  thus 
conferred  upon  him,  and  can  resist  any  ac- 
tion by  the  mortgagor  to  deprive  him  of  this 
security. 

In  IfUnk  V.  LeBoy,  49  Cal.  814,  a  decree  of 
foreclosure  and  sale  of  the  mortgaged  prem- 
ises was  entered  in  1859.  Thereupon  Le 
Roy,  one  of  the  mortgagees,  took  possession 
of  the  premises  under  an  agreement  between 
the  parties  that  he  might  do  so,  and  apply 
the  rents  to  the  satisfaction  of  the  judgment. 
In  1870,  Frink,  who  had  succeeded  to  the 
interest  of  the  mortgagor  in  the  premises, 
brought  an  action  in  ejectment  against  Le 
Roy  for  their  recovery.  Le  Roy,  in  his  an- 
swer, by  way  of  equitable  defense,  set  up 
the  mortgage,  the  judgment  foreclosing  the 
same,  and  the  agreement  under  which  he 
had  taken  possession.  To  this  defense  the 
Dlaintiff  pleaded  the  Statute  of  Limitations. 
Upon  an  appeal  from  the  judgment  in  favor 
of  the  plaintiff,  the  supreme  court  held  that 
the  Statute  of  Limitations  had  no  applica- 
tion, and  that  Le  Roy's  right  to  remain  in 
possession  under  the  agreement  was  not 
affected  by  it,  sajring  that  "the  equity  of  Le 
Roy  to  be  maintained  in  possession  until  sat- 
isfaction of  the  debt  is  not  lost  from  the  fact 
that  for  upwards  of  ten  years  he  has  been  in 
the  actual  possession  of  that  of  which  he  is 
now  sought  to  be  deprived."  In  HubbeU  v. 
Afoulson,  53  N.  Y.  225,  it  was  held  that  the 
mortgagor  could  not  maintain  an  action  in 
ejectment  against  the  mortgagee  for  the  mort- 
gaged premises,  even  though  he  could  prove 
at  the  trial  that  the  mortgagee  had  received 
from  the  lands  sufficient  rents  and  profits  to 
satisfy  the  debt ;  that  such  receipt  did  not 
ipso  facto  satisfy  the  mortgage  and  discharge 
its  lien,  but  was  in  the  nature  of  an  equitable 
set-off  to  the  amount  due  upon  the  mortgage 
debt ;  and  that  until  after  a  judicial  deter- 
mination had  been  had  upon  an  accounting 
in  equity,  and  the  application  of  these  rer 
ceipts  decreed  by  the  court  in  satisfaction  of 
the  debt,  the  mortgage  was  not  satisfied. 
Section  846,  Code  Civil  Proc.,  provides  that 
"an  action  to  redeem  a  mortgage  of  real 
property,  with  or  without  an  account  of  rents 
and  profits,  may  be  brought  by  the  mortgagor, 
or  those  claiming   under   him,  against  the 
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mortgagee  in  possession,  or  those  claiming 
under  him,  unless  he  or  they  have  continu- 
ously maintained  an  adverse  possession  of 
the  mortgaged  premises  for  five  years  after 
breach  of  some  condition  of  the  mortgage.  ** 
If  the  mortgagor  could  maintain  eiectment 
against  his  mortgagee,  after  the  debt  for 
wliich  the  mortgage  was  given  had  become 
barred  by  the  Statute  oi  Limitations,  he 
would  have  no  need  to  bring  an  action  to 
redeem  the  mortgage ;  and,  if  the  mortgagee 
had  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  five  years  after  the 
breach  of  some  condition  of  the  mortgage, 
such  adverse  possession  would  be  a  complete 
defense  to  the  action  of  ejectment.  Mere 
lapse  of  time  does  not  constitute  adverse  pos- 
session, but,  if  the  mortgagor  could  maintain 


ejectment  as  soon  as  the  right  of  action  upon 
the  debt  was  barred  by  the  Statute  of  Limi- 
tations, the  provisions  of  this  section  would 
be  meanii^less. 

It  follows,  from  a  consideration  of  the 
principles  which  we  have  herein  stated,  that 
the  equitable  defense  alleged  by  the  defend- 
ant was,  if  sustained  by  proofs,  sufficient  to 
defeat  the  plaintiff's  right  of  recovery ;  and 
that  the  failure  Qf  the  court  to  make  findings 
upon  the  issues  so  presented  was  error,  for 
which  the  judgment  must  be  retersed;  and  it  is 
so  ordered. 

We  concur:  Beatty»  Ch.  J.;  McFar* 
Uuidt  (7./  Sharpsteiiit  J.;  PatersoBt  J.; 
De  HaveBy  J. ;  Garoiitte»  J, 

Petition  for  rehearing  denied. 
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George  J.  VOLLAND.  Pif.  in  Ehr., 

Joseph  BAKER. 
(....Neb ) 

*!•  In  an  appeal  ft*om  the oonnty eottrt 
to  the  district  court  there  may  be  claimed 
by  an  amended  petitioD  an  amouat  of  damagree 
equal  to  that  which  could  have  been  recovered  in 
the  county  court. 

8.  The  vendee  of  a  chattel  purchased  by 
negotiable  note*  transferred  to  third  party, 
may  recover  on  vendor's  warranty,  though  the 
note  has  gone  to  jud^rment  at  law,  and  not  paid. 

8*  The  inatmctione  given  and  refused  ex- 
amined, and  heJd  properly  given  and  refused. 

4*  Evidence  examiued,  and  held  to  support  the 
verdict. 

(July  1, 1891.) 

ERROR  to  the  District  Court  for  Webster 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  breach  of  warranty  of  the 
soundne^  of  certain  horses.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dilworth,  Smith  A  Dilworth 
for  plaintiff  in  error. 

Mr.  J.  N.  iRickards*  for  defendant  in 
error: 

It  is  no  objection  to  a  petition  that  the 
amount  of  damages  has  been  increased,  pro- 
vided there  is  not  a  departure  and  provided  the 
increase  does  not  go  beyond  the  jurisdiction  of 
the  court  from  which  appeal  was  taken. 

Union  Pac.  B.  Co.  v.  Ogilvy,  18  Neb.  688. 

Plaintiff  in  error  filed  his  answer  to  the  pe- 
tition and  thereby  waived  the  objection  if  it 
was  otherwise  good. 

8e?iool  Dist.  M.  36  v.  Melntie,  14  Neb.  50; 
Waters  v.  Reuben,  16  Neb.  101. 

If  the  note  had  been  sold  then  the  vendee 
could  recover  without  paying  it. 

AuUman  v.  Jett,  42  Wis.  4§8;  Lo7ig  v.  Clapp, 
15  Neb.  420;  Dunbar  v.  Briggs,  18  Neb.  386. 

The  insolvency  of  the  vendee  is  immaterial. 

*Head  notes  by  Ck>BB,  Ch.  J, 
18  L.  R.  A. 


Thoreson  v.  Minneapolis  Harvester  Works,  29 
Minn.  841. 

The  fact  that  the  buj-er  of  a  warranted  ar- 
ticle gives  his  note  for  it,  which  has  not  been 
paid  when  he  brings  his  action  upon  the  war- 
ranty, does  not  affect  the  extent  of  his  dam- 
ages, neither  is  the  sum  which  the  buyer  is  en- 
titled to  recover  for  breach  of  warranty  limited 
by  the  price  which  he  paid  or  agreed  to  pay 
for  the  article  warranted. 

Frohreich  v.  Oammon,  28  Minn.  476. 

It  was  not  necessary  that  the  vendor  knew 
the  warranty  made  by  him  was  false. 

Dunbar  v.  Briggs,  18  Neb.  97. 

Cobb»  Ch.  (7.,  delivered  the  opinion  of  the 
court: 

This  action  was  originally  brought  Sep- 
tember 10,  1886,  in  the  county  court  of  said 
county,  by  Joseph  Baker  against  George  J. 
Vol  land,  claiming  that  on  March  22.  1884, 
he  purchased  a  team  of  horses  of  the  defend- 
ant for  $350,  which  defendant  warranted  to 
be  sound  and  free  from  disease ;  that  lie  thor- 
oughly relied  on  said  warranty,  and  believed 
the'  same  to  be  true,  and  alleged  that  said 
representation  and  warranty  were  false  and 
untrue  in  that  one  of  said  horses  had  a  dis- 
ease akin  to  glanders,  commonly  called 
"button  farcy,"  and  was  of  no  value,  and  to 
the  damage  of  the  plaintiff  to  the  amount  of 
$175.  That  on  account  of  the  disease  of  said 
horse  it  was  communicated  to  another  horse 
of  his,  without  any  neglect  or  fault  of  his, 
and  the  same  was  damaged  to  the  sum  of 
$100.  That  he  lay  out  the  use  of  said  horses, 
and  incurred  necessary  expenses  in  attempt- 
ing to  doctor  and  cure  the  same,  in  the  sum 
of  $100 ;  and  that  he  has  incurred  damages 
in  all  to  the  sum  of  $375.  That  he  gave 
said  Volland  his  note  for  the  sum  of  $350, 
payable  March  1,  1885,  and  that  before  the 
maturity  of  said  note  the  said  G.  Volland 
sold  the  same  to  Benjamin  F.  Smith,  and 
that  said  Smith  recovered  a  judgment  in  the 
County  Court  of  Webster  County  for  the  sum 
of  l;487.50  and  $11.50  costs,  and  that  said 
judgment  is  in  full  force  and  effect.  The 
case  being  appealed  to  the  district  court,  the 
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defendant  in  error  filed  his  petition,  setting 
forth  the  same  state  of  facts,  but  claiming 
$200  damages  by  reason  of  the  disease  being 
communicated  to  other  horses,  and  claimed 
$100  damages  for  expenses  in  doctoring  said 
horses.  In  the  district  court  the  plaintiff  in 
error  filed  a  motion  to  strike  out  of  the  peti- 
tion in  the  second  cause  the  sum  of  $100,  for 
the  reason  the  same  was  not  claimed  in  the 
county  court ;  and  also  to  strike  out  the  fourth 
item  of  damages,  for  the  reason  that  the  same 
was  not  claimed  in  the  county  court,  — which 
motion  was  overruled.  The  plaintiff  in  error 
also  filed  answer,  admitting  that  the  defend- 
ant in  error  purchased  the  horses  for  the  sum 
of  $850,  but  denied  that  the  horses  were  war- 
ranted in  any  manner ;  and  further  alleged 
that  the  note  given  for  the  horses  was  trans- 
ferred to  B.  F.  Smith,  and  that  said  B.  F. 
Smith  recovered  a  judgment  in  the  County 
Ck>urt  of  Webster  County  for  the  sum  of 
$437.50  and  $11.50  costs ;  and  that  an  execu- 
tion was  issued  on  said  judgment  and  re- 
turned *'No  goods  ;^  and  that  said  judg- 
ment remains  in  full  force  and  wholly  un- 
paid ;  and  that  defendant  in  error  had  never 
paid  anything  on  said  note  or  the  judgment; 
and  that  said  defendant  in  error,  Baker,  and 
the  party  signing  said  note  as  surety,  were 
insolvent,  and  nothing  could  be  collected 
from  them.  The  case  was  tried  to  a  jury, 
who  returned  a  verdict  for  the  defendant  m 
error  and  against  the  plaintiff  in  error  for  the 
sum  of  $275,  with  interest  at  7  per  cent  from 
March  24,  1885 ;  total  principal  and  interest, 
$845.58.  The  motion  for  a  new  trial  was 
overruled,  and  the  cause  brought  to  this 
court  on  the  following  errors ;  first,  that  the 
district  court  erred  in  refusing  to  strike  out 
the  fourth  item  of  damage  in  the  plaintiff's 
petition,  for  the.  reason  that  no  such  claim 
was  tried  in  the  county  court ;  second,  that 
the  court  erred  'in  refusing  to  give  instruc- 
tion No.  1,  asked  for  by  the  plaintiff ;  third, 
that  the  court  erred  in  giving  instructions 
Nos.  1.  2,  8,  4.  and  5. 

The  first  error  assigned  is  overruled,  for 
the  reason  that  it  has  been  held,  and  is  a  set- 
tled rule,  that,  "where  an  action  is  brought 
in  the  county  court  and  appealed,  an  amended 
petition  in  the  district  court  may  claim  an 
amount  of  damages  equal  to  that  of  the  Juris- 
diction of  the  county  court."  Union  Foe. 
R.  Co,  V.  Offilty,  18  Neb.  638.  The  amend- 
ment embracing  the  fourth  item  of  damages 
is  an  extension  of  the  original  claim  merely, 
and  within  the  jurisdiction  of  the  county 
court.  It  could  have  been  made  there,  and 
was  competent  to  be  made  on  appeal. 

The  second  error  is  that  of  the  refusal  of 
the  court  to  instruct  the  jury  that  **  the  plain- 
tiff could  not  recover  unless  they  found  that 
be  had  paid  the  value  of  the  horse,  or  the 
agreed  price  thereof."  The  promissory  note 
of  the  plaintiff  having  gone  to  a  second 
holder,  and  having  gone  into  judgment  at 
law,  it  is  not  clear  that  the  court  should 
have  enforced  this  rule.  In  the  case  citfed  as 
a  precedent,— that  of  AvZtman  v.  Jett,  42 
Wis.  488,— there  is  a  clear  intimation  that  if 
the  notes  had  been  sold  the  vendee  could  have 
recovered.  Cole,  </.,  in  the  opinion,  said: 
**  There  is,  however,  no  evidence  that  the 
18  L.  R.  A. 


notes  have  been  transferred ;  and,  in  the  ab- 
sence of  all  proof  upon  the  point,  the  pre- 
sumption is  that  they  are  still  held  by  the 
plaintiff.  If  the  notes  still  belong  to  the 
plaintiff,  they  cannot  be  treated  as  payment 
of  the  contract  price,  unless  it  was  so  agreed 
at  the  time,"  This  rule  had  been  adopted 
in  the  courts  of  Wisconsin,  and  was  adhered 
to ;  but  Ryan,  Gh.  J. ,  took  occasion  to  say 
"  that,  if  the  question  of  payment  were  a  new 
one  in  this  court,  he  could  not  concur  in  the 
rule;  and  that  his  opinion  was,  when  one 
contracts  a  debt,  and  presently  gives  his  note 
or  other  obligation  for  the  amount,  it  ought 
to  be  considered  a  payment,  unless  there  be 
express  agreement  to  the  contrary. " 

In  the  case  of  Sycamore  Marsh  Harvester 
Mfg.  Co.  V.  8turm,  13  Neb.  210,  cited  as 
precedent,  the  reason  the  recovery  must  be 
limited  to  the  amount  paid  is  that  the  war- 
ranty was  in  writing,  and  by  its  terms  the 
vendee's  damages  were  limited  to  the  amount 
paid  on  the  contract  of  sale. 

In  the  action  of  Dunbar  v.  Briggs,  18  Neb. 
882,  suit  was  brought  in  the  District  Court 
of  Gage  County  on  the  defendant's  promis- 
sory note  for  $900  in  payment  for  thirty  nine 
head  of  Texas  horses,  diseased,  which  in- 
fected other  horses,  and  on  which  note  there 
was  a  recovery  in  full.  This  judgment  was 
reversed  on  error.  The  damages  were  not 
limited  by  contract,  but  the  warranty  of 
soundness  Vas  questioned,  and  testimony  on 
that  point  improperly  overruled. 

In  the  case  of  LoTig  v.  Clapp,  15  Neb.  417, 
it  was  laid  down  that,  "  in  addition  to  the 
general  measure  of  damages,  the  law  in  some 
cases  imposes  upon  a  party  injured  from  an- 
other's breach  of  contract  or  tort  the  active 
duty  of  making  reasonable  exertions  to  ren- 
der the  injury  as  light  as  possible.  Where 
this  duty  has  been  found  to  exist,  the  labor 
and  expense  involved  in  its  performance  are 
chargeable  to  the  ^rty  liable  for  the  injury 
thus  mitigated."  This  rule  seems  to  be  di- 
rectly apposite  to  the  recovery  by  the  defend- 
ant in  error  on  the  veterinary  surgeon's  ac- 
count for  services.  Beyond  this,  there  can  be 
no  contention  as  to  the  measure  of  damages 
in  the  court  below,  if  the  jury  were  not  misled 
as  to  the  price  of  the  diseased  horse  and  the 
value  of  the  colt  lost  from  infection.  The 
testimony  does  not  indicate  that  they  were 
so  misled.  As  to  the  general  principle  that 
the  buyer  of  a  horse,  or  the  purchaser  of  a 
patented  machine,  both  warranted,  has  right 
of  action  under  the  warranty,  and  a  counter- 
claim for  breach  of  warranty,  whether  the 
purchase  was  by  cash  or  promise,  or  whether 
the  vendee  be  solvent  or  insolvent,  can  hardly 
be  questioned  in  this  State.  The  assumption 
is  that,  an  execution  having  been  returned 
against  a  judgment  debtor  unsatisfied  for 
want  of  goods  and  chattels,  is  not  Q.  E.  D. 
that  he  would  remain  insolvent,  and  never 
pay  his  creditors ;  for  by  industry  and  good 
luck  he  may  become  solvent,  and  discharge 
his  pecuniary  obligations.  That  fact,  of 
itself,  was  to  be  considered  by  the  vendor 
preceding  this  transaction. 

Nor  is  the  proposition  in  this  case  confined 
to  the  judicial  practice  of  this  State. 

In  Thorewn  v.  Minneapolis  Harvester  Works, 
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29  Minn.  841,  it  was  held:>  ''In  an  action 
to  recover  damages  for  breach  of  warranty 
in  the  sale  of  a  chattel  a  recovery  may  be 
had,  although  the  vendee  had  not  paid  the 
purchase  price,  but  had  given  his  promissory 
notes  therefor,  which  are  still  unpaid." 
Prior  to  this  decision,  the  Supreme  Court  of 
Minnesota  had  held  in  the  case  of  Frohreich 
V.  Gammon,  28  Minn.  476,  that  *'the  fact  that 
the  buyer  of  a  warranted  article  gives  his 
note  for  it,  which  has  not  been  paid  when 
he  brings  his  action  upon  the  warranty,  does 


not  affect  the  extent  of  his  damage.  Neither 
is  the  sum  which  the  buyer  is  entitled  to  re- 
cover for  breach  of  warranty  limited  by  the 
price  which  he  paid  or  agreed  to  pay  for  the 
articles. '' 

From  a  careful  reading  of  the  evidence, 
and  from  the  fair  and  impartial  instructions 
of  the  court,  we  are  not  able  to  find  reversi- 
ble errors  in  the  trial  in  the  court  below. 

The  judgment  of  the  DUtriet  Court  is  affirmed^ 

The  other  Judges  concur. 


WASHINGTON  SUPREME  COURT. 


J.  Gardner  KENYON,  Appt., 

V. 

Robert  KNIPE  et  al. 
(....Wash.....) 

A  pnrcluwer  of  lots  aooordlnir  to  a  ]ilat 

showin«r  them  bounded  by  a  definite  line  at  a 
spedfled  distanoe  from  the  front  boundary  ac- 
quires no  riparian  rlffhts  In  lands  covered  by  tide- 
water at  the  rear  of  such  lots,  at  least  where  the 
plat  shows  an-alley  and  other  lots  beyond  such 
line. 

(StQee,  J.,  dissents.) 

(June2,isei.) 

APPEAL  by  complainant  from  a  decree  of 
the  District  Court  for  King  County  in  fa- 
vor of  defendants  in  a  suit  brought  to  enloin 
the  maintenance  by  defendants  of  a  wharf  in 
tide- water  in  front  of  complainant's  premises. 
Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mr.  J.  B.  Howe»  with  Mesera.  D.  O.  Finch, 
E.  C.  Hog^hes  and  J*  Gardner  Kenyon* 
in  propria  persona,  for  appellant: 


A.  A.  Denny,  as  owner  of  a  certain  donation 
land  claim  abutting  on  the  navigable  waters  of 
Elliott  Ba^,  was  exclusively  possessed  of  the 
riparian  nghts  incident  to  the  bank. 

Lake  Superior  Land  Co,  v.  Emerson,  38  Minn. 
406;  Brunswick  v.  Union  Depot  dk  8t,  B.  4b 
Transp.  Co.  81  Minn.  297;  Hanfordy.  St.  JPatU 
&D.R,Co.7L.KJl. 722,  48 Minn.  104;  Lifon 
V.  Fishmonger's  Co.  L.  R  1  App.  Cas.  662; 
Barlow  v.  Wingate,  2d  Jud.  Dist.  of  Wash. 
Terr.;  Case  v.  Loftus,  5  L.  R.  A.  684.  89  Fed. 
Hep.  784;  Tates  v.  Milwaukee,  77  U.  8.  10 
WaU.  504, 19  L.  ed.  986;  Shirley  v.  Bishop,  67 
Cal.  548;  Musser  v.  Hershey,  42  Iowa,  862; 
Delaplaine  v.  Chicago  db  If.  W.  R.  Co.  42  Wis. 
226;  Lackland y.  Iforth  Missouri B.  Co. QlMo, 
181;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  21; 
Hayden  v.  Long,  8  Or.  244;  Gould,  Waters, 
§§  142-149;  Gould  &  Tucker's  U.  8.  Rev.  Stat 
1^2896;  East  Omaha  Land  Co.  v.  Jefferies,  40 
Fed.  Rep.  886;  Menasha  Wooden  Ware  Co,  v. 
Lawson,  70  Wis.  600;  Everson  v.  Waseca,  44 
Minn.  247;  2  Parsons,  Cont.  7th  ed.  g  508, 
notes  z  and  x. 

Appellant,  by  deed  executed  by  said  Denny 
and  wife,  in  pursuance  of  said  instrument  of 


NOTB.— Ifap,  when  eontnMng  in  the  desorCption  of 
a  deed. 

Where  a  recital  of  the  deed  makes  special  refer- 
ence to  some  particular  map,  plat,  or  tradnir  for 
the  monuments,  courses  and  distances  of  the  realty 
conveyed,  such  map,  plat  or  traoinff  becomes  a  part 
of  the  deed  of  conveyance  by  which  the  limits  of 
the  property  conveyed  may  be  determined.  Thom- 
as V.  Patten.  18  Me.  8S0;  Kennebec  Purchase  Proprs. 
V.  Tiffany,  1  Me.  219;  Shlrraa  v.  Calgr,  U  U.  8.  7 
Cranch,  iS,  8  L.  ed.  066;  Farnsworth  v.  Taylor,  9 
Gray,  162;  Davis  v.  Raingford,  17  Mass.  207;  Stetson 
V.  Dow,  16  Gray,  874;  Pox  v.  Union  Sugar  Ref.  Co. 
109  Mass.  292;  Chamberlain  v.  Bradley,  101  Mass.  191; 
Birmingham  v.  Anderson,  40  Pa.  606;  McCausland 
y.  Fleming,  68  Pa.  86;  Spiller  v.  Scrlbner,  86  Y t.  247; 
Ferris  v.  Coover,  10  Gal.  €22. 

Where  a  plan  is  referred  to  in  a  deed,  as  contain- 
ing a  description  of  an  estate,  the  courses,  distances 
and  other  particulars  appearing  upon  the  plan  are 
to  be  as  much  regarded  in  ascertaining  the  true  de- 
scription  of  the  estate,  and  the  intent  of  the  parties 
in  making  it,  as  if  they  had  been  expressly  recited 
and  enumerated  in  the  deed.  Morgan  v.  Moore,  8 
Gray,  319;  Lunt  v.  Holland,  14  Mass.  149;  Davis  v* 
Rainsf ord,  supra;  Parker  v.  Bennett,  11  Allen,  888; 
Murdock  v.  Chapman,  9  Gray,  166. 

Independent  of  statutory  {regulation,  the  law  is 
well  settled  that  '*where  a  deed  refers  to  a  map  or 
plan,  its  lines,  courses,  etc.,  are  to  be  regarded  as 
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expressly  mentioned  in  the  deed,  whether  actually 
annexed  or  not.**  2  Billiard,  Beal  Prop.  868^  f  108; 
Davis  V.  Rainsf  ord,  L7  Mass.  211;  Lunt  v.  Holland* 
supra;  Doe  v.  Cullum,  4  Ala.  576;  Thomas  v.  Hatch, 
8  Sumn.  180:  Thomas  v.  Patten,  18  Me.  829;  Blaney 
V.  Rice,  20  Pick.  62;  Harris  v.  MaxweU,  4Dev.  &  fi.  L. 
242:  LleweUyn  v.  Jersey,  11  Mees.  &  W.  188;  T^lor 
V.  Parry,  1  Man.  ft  G.  604;  Otis  v.  Moulton,  20  Me« 
206;  Heaton  v.  Hodges,  14  Me.  06;  Magoun  v.  Lap- 
ham.  21  Pick.  135;  1  Greenl.  Cruise,  Real  Prop.  228w 

Where  lots  are  conveyed  with  express  reference 
to  a  recorded  plat,  evidence  to  control,  or  in  any 
way  affect  the  plat,  is  inadmissible  in  ejectment.  If 
there  was  any  error  or  mistake  in  this  reference  by 
way  of  description  of  the  premises,  the  remedy  was 
in  chancery,  to  reform  the  deed.  Jones  v.  Johnston^ 
59  U.  8. 18  How.  150,16  L.  ed.  820. 

So  long  as  that  remained  unref  ormed,  the  descrip- 
tion of  the  lot  by  reference  to  the  plat  was  conclu- 
sive upon  the  parties.  It  is  not  material  that  the 
plat  recorded  did  not  conform  to  the  requirements 
of  the  Statute.  The  title  passed  by  the  deed,  wheth- 
er the  plat  conformed  or  not.    Ibid. 

A  map  made  for,  and  mentioned  in,  the  deeds  of 
the  respective  parcels  from  the  former  owner  of 
the  whole  premises  under  which  the  plaintiff  and 
defendants  respectively  derive  their  title,  is  prop- 
erly received  in  evidence,  for  the  purpose  of  show- 
ing the  actual  location  of  that  Une.  Kingsland  v. 
Chittenden,  6  Lans.  16. 


1891. 


Kbmton  y.  Knife. 
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sale,  became  owner  of  the  legal  title  to  said  bank 
lots  and  possessed  of  all  the  riparian  rights 
which  said  A.  A.  Denny,  at  the  time  he  was 
owner  of  said  bank  lots,  had  as  incident  to  said 
bank. 

Lake  Superior  Land  Co,  v.  Emerson,  Ban- 
ford  V.  8t.  Paul  A  D:  K  Co.,  Lyon  v.  Fish- 
monger's Co,  and  Barlow  v.  Wingate,  supra, 

Denny  could  not  sever  the  riparian  rights 
from  the  ownership  of  the  bank,  and  when 
Denny  sold  and  plaintiff  acquired  title  to  the 
bank,  Denny  parted  with  all  riparian  rights 
and  privileges  incident  to  the  bank,  and  appel- 
lant acquired  the  same. 

Lake  Superior  Land  Co.  v.  Emerson,  88  Minn. 
406;  BninMoicky.  Union  Depot  St.  B.  d  TraTisp, 
Go,  81  Minn.  297;  Hanford  v.  St,  Paul  AD,  B. 
Co.  7  L.  R.  A.  722, 48  Minn.  104;  Xy<?nv.  Fish- 
monger's Co.  It.  R.  1  App.  Cas.  662;  Barlow  v. 
Wingate,  2d  Jud.  Dist.  Wash.  Terr.;  Musserv. 
Hershey,  42  Iowa,  362;  PhiUips  v.  Bfiodes,  7 
Met.  322:  Delaplaine  v.  Chicago  dN.  W.  B.  Co. 
42  Wis.  226. 

Appellant,  as  owner  of  bank  lots  abutting  on 
the  navigable  waters  of  Elliott  Bay,  is  now  ex- 
clusively entitled  to  the  right  of  erecting  and 
maintaining  wharves,  piers  and  other  like  struc- 
tures upon  his  said  lots  and  extending  said 
wharves  and  piers  to  the  deep  waters  of  £lliott 
Bay. 

Laws  of  Washington,  1854,  p.  867;  Wash. 
Terr.  Code,  ^  8271;  Case  v.  Loftus,  6  L.  R.  A. 
684,  89  Fed.  Rep.  784;  Lake  Superior  Land  Co. 
V.  Emerson,  Brunswick  v.  Union  Depot  St.  B.  dfc 
Tranep,  Co,,  Hanford  v.  St.  Paul  A  D,  B.  Co., 
Lyon  V.  Fishmonger's  Co.  and  Barlow  v.  Win- 
gate,  supra. 

The  title  of  Denny  extended  only  to  high- 
water  mark  of  the  waters  of  Elliot  Bay,  and 
his  attempt  to  plat  lots,  blocks,  streets  and  al- 
leys below  that  line  was  a  nullity  and  no  one 
could  acquire  any  right  by  such  void  act. 

Lake  Superior  Land  Co,  v.  Emerson,  supra; 
PMirdy.  Eagan,  44  U.  S.  8  How.  212,  11  L. 
ed.  665;  Brunstoick  v.  Union  Depot  St,  B.  d 
Tranep.  Co,  and  Barlow  v.  Wingate,  supra; 
Shivdy  v.  Parker,  9  Or.  506. 

Neither  appellant,  appellees  nor  A.  A.  Denny 
himself  could  be  bound  by  said  plat  except  so 
far  as  the  same  was  a  part  of  said  Denny's  do- 
nation claim,  because  no  person  could  be  bound 
by  such  void  and  vain  act. 

Cleveland  v.  Choate,  77  Cal.  78;  Barlow  v. 
Wingate,  supra;  Jones  v.  Johnston,  59  U.  S.  18 
How.  150, 15  L.  ed.  820;  Gould,  Waters,  p.  541; 
Bugey,  Appalacliicola  C.  C.  dF,  Co.  25Fla.  656; 
Bicard  v.  WiUiams,  20  U.  S.  7  Wheat.  109,  5 
L.  ed.  410;  Shivelyy,  Parker,  supra, 

AppeUant  is  not  estopped  bv  said  attempted 
platting  of  the  sea  by  Denny  from  claiming  as 
owner  of  bank  lots  all  the  riparian  rights  inci- 
dent to  such  bank  lots. 

Lake  Superior  Land  Go,  v.  Emerson,  88  Minn. 
406;  Hartford  v.  St,  Paul  d  D,  B,  Co.  7  L.  R. 
A.  722,  43  Minn.  104;  Lyon  v.  Fishmonger's 
Go,  L.  R.  1  App.  Cas.  662;  Barlow  y.  Wingate, 
2d  Jud.  Dist.  Wash.  Terr.;  WeOes  v.  Bailey,  4 
New  Eng.  Rep.  841,  55  Conn.  292. 

Appellees  have  not  and  could  not  have  any 
title  to  alleged  lots  5  and  8  because  they  are 
below  the  ordinary  high-water  mark  of  the 
waters  of  Elliott  Bay,  a  navigable  arm  of  the 
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sea,  where  there  could  be  no  presumption  of 
tiUe. 

Pollard  v.  Hagan,  44  U.  8.  3  How.  212,  11 
L.  ed.  665;  Barlow  v.  Wingate,  supra. 

The  obstructions  complained  of  by  appellant 
are  situated  in  front  of  appellant's  bank  lots, 
below  the  line  of  ordinary  high  tide  in  the  nav- 
igable waters  of  Elliott  Bay,  between  the  ap- 
pellant's bank  lots  and  the  deep  waters  of  said 
bay,  and  are  therefore  nuisances  causing  spec- 
ial and  irreparable  damage  and  injury  to  ap- 
X)ellant  and  his  said  property. 

Case  V.  Loftus,  5  L.  R.  A.  684,  89  Fed.  Rep. 
784;  Lake  Superior  Land  Co.  v.  Emerson,  Lyon 
V.  Fishmonger's  Go.  and  Barlow  v.  Wingate, 
supra;  Shirley  v.  Bishop,  67  Cal.  548.  _ 

Mr.  Andrew  Woods* with  Messrs.  Thorn* 
as  Burke  and  C*  H.  Hanford,  for  ap- 
pellees: 

The  right  of  a  shore  owner  to  wharf  out  and 
build  warehouses  and  to  collect  wharfage,  etc., 
is  a  valuable  franchise  and  may  be  sold  like 
any  other  species  of  property,  and  is  severable 
from  the  upland. 

Hanford  v.  St.  Paul  d  J9.  B.  Co,  7  L.  R.  A. 
722,  48  Minn.  104;  Miller  v.  MendenhaU,  8  L. 
R.  A.  89,  48  Minn.  95;  Providence  Steam  En- 
gine Co.  V.  Providence  d  S.  S.  B.  Co.  12  R.  I. 
848;  Simons  v.  French,  26  Conn.  846;  State  v. 
Sargent,  45  Conn.  858;  Nets  Haven  S.  B.  Co.  v. 
Sargent,  50  Conn.  199;  Ladies^  Seamen's  Friend 
Sac.  V.  Halstead,  58  Conn.  144;  Parker  v.  West 
Coast  Packing  Co,  5  L.  R.  A.  61,  17  Or.  510; 
Norcfioss  V.  QriMths,  65  Wis.  599;  Henry  v,  New- 
buryport,  5  L.  R.  A.  179,  149  Mass.  582;  Storer 
V.  Freeman,  6  Mass.  486;  Porter  v.  Sullivan,  7 
Gray,  441;  Mayhew  v.  Norton,  17  Pick.  857; 
Barker  v.  Bates,  18  Pick.  265;  SaltonstaZl  v. 
Proprietors  of  Long  Wharf,  7  Cush.  195;  Com. 
V.  Alger,  7  Cush.  53;  VaUntine  v.  i^£f ,  22 
Pick.  85;  Deering  v.  Proprietors  of  Long  Wharf, 
25  Me.  61;  Oouldy.  Hudson  Biver  B.  Go,  6  N. 
T.  522;  Tatesy,  Milwaukee,  77  U.  S.  10  Wall 
497,  19  L.  ed.  984;  Gould,  Waters,  §  169;  2 
Dane.  Abr.  699-701. 

The  riparian  rights  of  the  original  owner  of 
the  upland  can  be  transferred  to  any  owner  of 
upland,  in  connection  with  which  the  said  ri- 
parian rights  can  be  used  and  enjoyed,  though 
the  tide  land  does  not  directly  abut  upon  the 
upland  of  the  latter  owner. 

Lake  Superior  Land  Co,  v.  Emerson,  88  Minn. 
406;  Hanf<yrdy,  St,  Paul  d  D.  B.  Co.  7  L.  R. 
A.  722,  48  Minn.  104;  New  Haven  S.  B,  Co,  v. 
Sargent,  Barker  v.  Bates,  Miller  y.  MendenhaU, 
State  V.  Sargent,  Ladies*  Seamen's  Friend  Soc. 
y.  Halstead,  Providence  Steam  Engine  Co.  v. 
Providence  d  S.  S.  B.  Co,  and  Henry  v.  New- 
huryport,  supra. 

When  such  a  law  as  Act  of  1854  is  acted  up- 
on by  the  riprian  owner  or  his  grantee,  it  in- 
vests him  with  certain  rights  and  with  a  license 
to  erect  and  maintain  wharves,  warehouses, 
etc. ,  to  such  an  extent  as  does  not  interfere 
with  public  rights,  and  this  license,  when  ex- 
ecuted, becomes  irrevocable. 

New  Jersey  Z.  d  I.  Co.  v.  Morris  Canal  d 
Bkg,  Co.  1  L.  R.  A.  188,  44  N.  J.  Eq.  898;  Mil- 
ler V.  MendenhaU,  8  L.  R.  A.  89,  43  Minn.  95. 

By  platting  the  upland  and  the  shore  beyond 
the  line  of  ordinary  hi^  tide,  and  by  selling 
the  same  in  lots,  A.  A.  Denny  showed  his  in- 
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tention  to  reserve  his  riparian  rights,  and  to 
sever  them  from  the' land  adjoiDing  the  shore. 

Siinons  v.  French,  26  Conn.  846;  Parker  v. 
West  Goaxt  Packing  Go.  5  L.  R.  A.  61,  17  Or. 
510;  Peek  v.  Providence  Steam  Engine  Co.  8  R; 
I.  353;  Barkery.  Bates,  13  Pick.  255;  EaU  v. 
Whitehall  W.  P.  Co.  4  Cent.  Rep.  222,  108  N. 
Y.  129;  New  Haven  8.  B.  Co.  v.  Sargent,  50 
Conn.  199;  Nai^ross  v.  Griffiths,  66  Wis.  599. 

The  effect  of  surveying  and  platting  of  land 
by  the  owner  into  lots,  defining  streets,  alleys, 
etc.,  and  the  sale  of  lots  mider  such  plat,  is 
equivalent  to  an  immediate  and  irrevocable 
dedication  to  public  use  of  all  streets  and  alleys, 
binding  upon  both  vendor  and  vendee. 

2  Dillon,  Mun.  Corp.  2d  ed.  §  640;  Peck  v. 
Providence  Steam  Engine  Co.  8  R.  I.  861 ;  Peo- 
ple V.  Lambier,  6  Denio,  1. 

If  the  deed  to  the  appellant  is  valid,  it  is 
merely  a  conveyance  of  two  town  lots,  accord- 
ing to  a  plat;  without  the  plat  the  deed  is  void 
and  unintelligible,  and  the  plat  must  be  con- 
sidered as  a  part  of  the  deed. 

8  Washb.  Real  Prop.  4th  ed.'pp.  428.  429, 
g§  54, 55;  Gould,  Waters,  p.  848;  Peck  v.  Prov- 
idence Steam  Engine  Co.  supra. 

When  lands  are  purchased  and  conveyed  in 
accordance  with  a  plat,  the  purchaser  will  be 
restricted  to  the  boundaries  as  shown  by  the 
plat. 

Trustees  of  Schools  v.  SchroU,  9  West.  Rep. 
741,  120  m.  509;  McCormick  v.  Ruse,  78  lU. 
863;  Miller  v.  MendenhaU,  8  L.  R.  A.  89,  48 
Minn.  95;  Providence  Steam  Engirie  Co.\v.  Prov- 
idence db  S.  8.  B.  Co.  12  R.  I.  848;  Peck  v. 
Prondenee  Steam  Engine  Co.  supra;  Hanford 
V.  St.  Paul  dtD.  B.  €h.  7  L.  R.  A.  722, 48  Minn. 
104;  Barker  v.  Bates,  supra:  Clarke  v.  Provi- 
dence, 1  L.  R  A.  725,  16  R.  I.  887;  Ball  v. 
WhitehaU  W.  P.  Co.  4  Cent.  Rep.  222,  108  N. 
Y.  129;  &m&ns  v.  French,  26  Conn.  846;  Wood 
V.  Comrs.  of  West  Boston  dt  C.  Bridges,  122 
Mass.  894. 

The  alley  between  lots  6  and  7  and  lots  5  and 
8,  all  his  interest  in  which  had  been  dedicated 
by  A.  A.  Denny  to  the  public,  became  a  public 
street,  and  has  been  for  years,  and  now  is,  used 
as  such,  and  the  center  line  of  this  alley  bounds 
the  land  and  all  interest  of  the  appellant  to  the 
westward. 

MiUer  v.  MendenhaU  and  Peck  v.  Providence 
Steam  Engine  Co.  supra;  Codman  v.  Window, 
10  Mass.  146;  Banks  v.  Ogden,  69  U.:8.  2  Wall. 
57,  17  L.  ed.  818;  Parker  y.  Taylor,  7  Or.  435; 
Burhacfi  v.  Scfiweinler,  56  Wis.  386. 

Even  if  the  appellant  ever  had  any  rights  be- 
yond the  two  lots  purchased  by  him,  he  must, 
by  his  long-continued  failure  to  assert  any  claim 
to  the  tide  land  to  the  westward,  and  by  his  si- 
lence for  so  long  a  time,  be  deemed  to  nave  ac- 
quiesced in  the  conveyance  to  and  the  posses- 
sion of  said  land  by  the  appellees  and  their 
grantors;  and  after  many  ana  costly  improve- 
ments have  been  put  upon  said  land,  with  bis 
knowledge,  and  while  he  is  silent,  he  is  now 
estopped  from  setting  up  any  claim  in  himself 
to  such  land,  or  to  any  interest  therein. 

8  Washb.  Real  Prop.  4th  ed.  p.  75;  Bigelow, 
Estoppel,  pp.  462.  458, 459;  Herman,  Estoppel, 
pp.  1082,  1088;  Brewster  v.  Baker,  16  Barb. 
618;  Carr  v.  Wallace.  7  Watte,  894;  Adamsy. 
Rockwell,  16  Wend.  285;  Benson  v.  Westeoti,  82 
JQl.  221 
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Hoytf  J.,  delivered  the  opinion  of  the 
court : 

Th^  discussion  in  this  case  has  extended 
over  a  broad  range.  Nearly  every  question 
connected  with  the  subject  of  tide  or  shore 
lands,  and  the  rights  of  riparian  or  littoral 
proprietors  thereto,  has  been  ably  briefed 
and  argued  by  counsel  for  the  respective 
parties.  Also  the  questions  growing  out  of 
the  making  and  recording  of  town  ptata,  and 
the  effect  of  the  same,  have  been  likewise 
presented.  The  conclusions  to  which  we 
have  come  as  to  this  second  matter  will  make 
it  unnecessary  for  us  to  decide  the  questions 
presented  by  the  former,  and,  as  they  have 
been  lately  considered  by  this  court  in  cases 
where  a  decision  thereof  was  necessary,  we 
shall  here  say  nothing  in  regard  thereto. 
The  facts,  so  far  as  they  are  necessary  to  the 
decision  of  this  case,  are  substantially  as 
follows:  Arthur  A.  Denny  made  and  re- 
corded his  plat  of  an  addition  to  the  City  of 
Seattle,  upon  which  certain  lots,  streets  and 
alleys  appeared,  and  were  sufficiently  de- 
scribed to  show  the  intention  of  the  maker 
of  the  plat  in  regard  thereto.  It  nowhere 
appearea  upon  such  plat  where  the  line  of 
ordinary  high  tide  was.  On  the  contrary,  so 
far  as  could  be  gathered  therefrom,  all  the 
territory  covered  by  said  plat  was  upland. 
As  a  matter  of  fact,' however,  the  line  of  or- 
dinary high  tide  so  crossed  said  plat  that  a 
portion  of  lots  6  and  7,  hereinafter  mentioned, 
were  above  the  line  of  ordinary  hith  tide, 
and  the  remainder  of  such  lots,  and  all  of 
lots  5  and  8,  together  with  the  alley  divid- 
ing the  same,  were  below  such  line.  After 
the  making  and  recording  of  said  plat  tiie 
said  Denny  sold  and  conveyed  to  plaintiff 
herein  lots  6  and  7,  in  block* B.  of  said  plat, 
after  which  said  Denny  sold  and  conveyed 
lots  5  and  8,  in  said  block,  and  said  defend- 
ante,  by  mesne  conveyances,  became  pomessed 
of  the  title  thereby  conveyed.  Under  said 
last-named  conveyance  from  Denny,  posses- 
sion was  taken  and  improvemente  made  on 
said  lote  5  and  8,  and  the  alley  dividing 
those  lote  from  the  lote  of  plaintiff  was 
planked  over  and  used  as  a  street  several 
years  before  the  commencement  of  this  action. 
Under  these  circumstances  we  do  not  think 
it  lies  in  the  mouth  of  the  plaintiff  to  object 
to  such  improvemente  as  being  an  infringe* 
ment  upon  his  righte  as  a  littoral  proprietor. 
The  effect  of  the  plat  made  by  Mr.  Denny 
was  to  separate  the  tract  thereby  covered  into 
distinct  lote  having  definite,  ascertained 
boundaries,  and  into  streete  and  alleys  as 
marked  upon  said  plat,  and  to  vest  in  the 
public  such  streete  and  alleys  for  the  pur- 
poses therein  designated.  T*hat  such  would 
be  the  effect  as  to  such  streete  and  alleys  if 
the  territory  covered  was  upland,  and  owned 
by  said  Denny,  ii  conceded,  but  it  is  con- 
tended that,  as  he  had  no  title  to  the  land 
below  the  line  of  ordinary  high  tide,  his 
plat,  so  far  as  it  purporteid  to  cover  such 
lands,  was  absolutely  void  for  any  and  every 
purpose.  With  this  contention  we  cannot 
agree  so  far  as  Mr.  Denny  himself  is  con- 
cerned. It  is  perhaps  true  that  as  to  anybody 
having  righte  adverse  to  him  such  would  be 
the  euect,  but  it  does  not  lie  in  his  mouth 
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to  say  that  that  which  he  has  made  of  record 
is  a  nullity.  He  is  estopped  by  the  makinj? 
of  such  plat  from  allegin^i:  its  invalidity, 
and  so  far  as  he  is  concerned  would  not  be 
heard  to  complain  of  the  use  by  the  public 
of  the  territory  covered  by  streets  and  alleys, 
especially  after  the  same  had  been  taken 
possession  of  and  improvements  thereon 
made.  This  bein^  the  condition  of  Mr. 
Denny,  and  his  relation  to  the  title  of  the 
lots  bounded  and  described  in  said  plat,  we 
think  that  one  purchasing  lots  from  him,  by 
reference  to  said  plat,  could  acquire  no  better 
title  than  he  had.  Of  course,  if  one  could 
acquire  title  independent  of  or  adverse  to 
that  represented  by  Mr.  Denny  at  t\\e  time 
of  the  making  of  the  plat  this  reasoning 
would  not  obtain ;  but  such  is  not  the  condi- 
tion of  plaintiff.  Whatever  title  he  has  he 
obtained  from  Mr.  Denny,  and  we  think  it 
elementary  that  under  the  circumstances  of 
this  case  he  could  get  no  better  title  than 
that  of  his  j^crantor.  A  deed  conveying  prop- 
erty by  reference  to  a  plat,  or  map  thereof, 
adopts  such  plat  or  map  as  a  part  of  such 
deed,  and  one  purchasing  thereunder  becomes 
bound  by  the  boundaries  of  the  lot  purchased 
as  the^  appear  on  said  plat  or  map.  Apply- 
ing this  rule  to  the  case  at  bar,  it  will  be 
seen  that  the  plaintiff  herein  did  not  pur- 
chase lots  bounded  by  tide -water,  but  those 
bounded  by  a  definite  and  defined  line  120 
feet  from  the  front  of  said  lots,  so  that  the 
lots  he  purchased  were  bounded  and  con- 
cluded on  the  one  side  by  Front  Street,  and 
on  the  other  side  by  the  alley  next  westerly 
thereof,  and  we  think  he  is  estopped  by  such 
fact  from  claiming  any  rights  beyond  such 
boundaries  as  against  the  rights  of  the  public 
in  said  alley,  and  of  those  in  possession  of 
the  lots  beyond  such  alley.  Unaided  by 
such  plat,  his  deed  is  uncertain  and  void. 
Aided  by  it,  it  becomes  a  valid  deed,  but  of 
a  lot  with  definite  boundaries,  and  he  must 
be  bound  thereby.  It  follows  that  the  plain- 
tiff is  not  entitled  to  the  relief  prayed  for, 
and  the  deciH&n  of  the  lower  court  in  so  hold- 
ing mu^  he  afflrmedy  and  it  is  so  ordered. 

Dunbar  and  Scott,  JJ. ,  concur. 

Anders,  Ch.  J. :    I  concur  in  the  result. 

Stiles,  e/.,  dissenting: 

Both  parties  in  this  case  assumed  that  the 
riparian  right  of  wharfage  existed  when  the 
action  was  commenced.  Substantially  their 
only  difference  on  that  subject  was  that  the 
appellant  took  the  position  that  such  rights 
were  not  severable  from  the  ownership  of 
the  upland  excepting  by  a  conveyance  clearly 
showing  that  to  be  the  purpose  of  the  grantor. 
The  appellee,  on  the  other  hand,  claimed 
that  any  deed  describing  upland,  or  upland 
and  shore  land,  by  metes  and  bounds,  though 
the  high-water  mark  in  either  case  should  be 
the  actual  boundary,  was  sufilcient  for  the 
severance  of  the  right  of  wharfage  and  access 
to  the  sea  from  the  upland.  Prom  the  opin- 
ion of  the  court  it  does  not  appear  clearly, 
as  the  fact  was,  that  the  land  owned  by 
Denny  constituted  a  mere  strip  of  some  forty 
feet  in  width  between  Front  Street  on  the 
east  and  the  line  of  mean  high  water  on  the 
west.  This  strip  seems  to  have  been  a  rem- 
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nant  left  after  the  original  plat  of  lands 
owned  by  Denny  had  been  filed,  and  which 
he  thereafter  undertook  to  subdivide  into 
lots.  His  plat  was  in  the  usual  form,  and 
had  nothing  upon  it  which  indicated  that 
there  was  any  navigable  water  embraced 
within  its  limits.  To  the  westward  of  the 
line  of  high  water,  and  120  feet  from  Front 
Street,  he  noted  on  his  plat  what  appeared  to 
be  an  open  strip,  but  without  any  designa- 
tion upon  it  that  it  was  to  be  an  alley,  and 
to  the  westward  of  that  other  lots  were  noted, 
and  numbered  the  same  as  those  which  em- 
braced the  upland.  Kenyon  met  Denny  in 
Olympia,  before  the  former  had  ever  seen 
the  plat,  and  spoke  to  him  about  the  pur- 
chase of  some  of  his  ** water  lots."  Denny 
told  him  he  would  reserve  him  two.  After- 
wards, in  pursuance  of  this  conversation, 
Denny  executed  to  Kenyon  a  conveyance  of 
lots  6  and  7  in  one  '  of  these  platted  blocks. 
Across  these  lots,  from  north  to  south,  the 
meander  Tine  extended.  It  does  not  appear 
whether  Kenyon  had  at  any  time  seen  Denny's 
plat.  Kenyon  went  into  possession  of  the 
two  lots  by  his  tenant,  and  erected  upon 
the  lots,  and  extending  therefrom  over  the 
shore  some  60  feet,  a  building  on  piles,  and 
used  the  building  thus  erected  to  the  time  of 
the  commencement  of  this  suit.  The  appellee 
took  from  Denny  a  quitclaim  deed  ox  lots  5 
and  8  on  the  same  plat,  which  lots  were  im- 
mediately to  the  westward  and  in  front  of 
the  lots  of  the  appellant.  The  appel lee  there- 
after (and  just  when  is  not  discernible) 
extended  southward  from  other  lots,  in  the 
same  block  which  he  had  purchased  from 
Denny  in  like  manner,  a  wharf  over  the  area 
of  lots  5  and  8.  This  action  was  brought  to 
abate  what  appellant  conceived  to  be  both  a 
public  and  a  private  nuisance  in  front  of 
his  lots  and  of  his  building  and  premises. 
I  am  unable  to  understand  upon  what  prin- 
ciple, in  the  light  of  the  decision  of  this 
court  in  the  ca.se  of  Eiseribaeh  v.  Hatfield y  2 
Wash.  — ,  12  L.  R.  A.  632,  the  position  is 
now  taken  that  the  appellant's  main  conten- 
tion was  not  a  good  one.  In  that  ca.se  it  was 
decided :  flrat,  that  a  ripariAU  owner  now 
has  no  rights  whatever  as  against  the  State 
or  its  grantee  or  licensee  beyond  the  boundary 
of  his  land  ;  and,  serondly,  tbat  the  Act  of  1854 
was  merely  a  permissive  license  which,  is 
not  available  unless  it  had  been  taken  advan- 
tage of  by  the  shore  owner  before  the  adop- 
tion of  the  Constitution.  This  ruling  d'e- 
nies  any  claim  that  Denny  might  have  had 
that  he  had  any  right  whatever  beyond  his 
shore  line,  excepting  as  a  licensee,  under 
the  Act  of  1854.  He  took  no  advantage  of 
that  license,  and  had  no  title,  interest  or 
claim  whatever  in  the  waters  or  the  soil  be^ 
neath  them  beyond  the  line  of  his  land  at 
the  time  he  filed  his  plat.  His  plat,  there- 
fore, was  utterly  voia  for  every  purpose  as 
to  all  that  part  of  it  which  extended  beyond 
the  upland :  and  now  to  say  that,  notwith- 
standing he  was  not  the  owner  of  any  land 
beyond  the  water  line,  nevertheless  he  could, 
by  the  mere  filing  of  a  plat,  exercise  an  au- 
thority which  would  not  only  dedicate  a 
street  or  alley  out  in  the  water,  but  also  re- 
serve to  himself  a  title  or  a  right  still  fur- 
10 
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ther  in  the  water,  which  he  could  convey  to 
a  grantee  by  a  quitelaim  deed,  is  incompre- 
hensible to  me.  It  was  not  decided,  nor  do 
I  think  it  was  intended  to  be  intimated,  in 
the  case  of  EiMrUMich  y.  Hatfield,  that  the 
owner  of  upland,  who  had  availed  himself 
of  the  Act  of  1854  by  erecting  a  structure  in 
the  nature  of  a  wharf  from  his  land  into  the 
water,  could  not  prevent  a  mere  stranger, 
such  as  was  the  appellee,  who  confessedly 
acquired  no  title  whatever  from  Denny,  from 
creating  a  nuisance  in  front  of  him  towards 
the  deep  water.  The  effect  of  this  decision 
is  to  sav  that  Denny,  by  his  mere  plat,  could 
set  aside  the  Act  of  1854,  and,  while  giving 
to  Eenyon  more  than  the  Act  of  1854  contem- 
plated up  to  the  west  line  of  his  lots,  could 
absolutely  deprive  him  from  going  therefrom 
to  the  deep  water.  In  a  word,  this  court, 
having  rejected  all  forms  of  riparian  rights, 
now  concedes  to  a  shore  owner  prior  to  the 
Constitution  rights  which  have  never  been 
conceded  to  him  outside  of  Rhode  Island  and 
Minnesota,  where  he  is  said  to  have  sub- 
stantially the  whole  title  to  deep  water. 

I  thiuK  the  court  is  entirely  mistaken  as 
to  the  effect  of  such  a  plat.  Section  2328 
and  following  sections  of  the  Code  do  not 
say  who  may  make  or  file  a  plat  of  a  town, 
but  simply  provide  that  whoever  shall  there- 
after lay  off  any  town  shall,  previous  to 
the  sale  of  any  lots,  record  a  plat,  and  that 
the  effect  of  such  a  plat  shall  be  to  all  in- 
tents and  purposes  the  same  as  a  quitelaim 
deed.  Now,  it  is  the  first  principle  of  plat- 
ting, that  the  one  who  plats  must  be  the 
owner  in  fee  of  the  land  platted.  Sa^s  Angell 
on  Highways  (§  182)  :  '*  Dedication  is  an 
appropriation  of  land  to  some  public  use, 
mfuie  by  the  owner  of  the  fee ;"  and  in  sec- 
tion 134:  "A  primary  condition  of  every 
valid  dedication  is  that  it  shall  be  made  by 
the  owner  of  the  fee. "  Herman  on  Estoppel 
(§  1148),  says:  "A  primary  condition  of 
every  valid  dedication  is  that  it  shall  be 
made  by  the  owner  of  the  fee,  or  of  an  estate 
therein. "  In  Lee  v.  Lake,  14  Mich.  12,  Judge 
Cooley  said:  "The  plat  put  in  evidence 
was  made  by  Brooks  and  Crane  at  a  time 
when  they  do  not  appear  to  have  had  any  in- 
terest in  the  land,  and  if  the  execution  [of 
the  plat]  had  been  in  all  respects  in  due  form 
it  could  not  have  had  the  effect  which  the 
Statute  gives  to  plats  executed  and  acknowl- 
edged under  its  provisions.  The  Statute 
then  in  force  provided  for  the  making,  ac- 
knowledging and  record! n|^  of  town  plats  by 
the  proprietors,  and  it  is  impossible  to  give 
the  peculiar  statutory  effect  of  a  present  con- 
veyance to  a  plat  made  by  persons  who  at 
the  time  had  no  title  to  convey,  even  though 
they  may  have  afterwards  become  the  owners. 
And  as  the  Healing  Act  of  1850  was  confined 
in  its  scope  to  imperfect  acknowledgments, 
it  could  not  give  effect  to  a  plat  which  no 
acknowledgment  could  have  made  effectual 
at  the  time  it  was  made. "  This  decision  was 
concurred  in  by  Judges  Christiancy  and  Camp- 
bell. 

The  case  of  HooUy,  Atty-Gen.,  22  Ala.  190, 
is  considered  a  leading  case  upon  this  sub- 
ject, and  therein  the  court  held  not  only  that 
it  must  be  the  owner  of  the  fee  who  could 
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make  a  lawful  dedication  which  the  State 
even  could  take  advantage  of,  but  that  if  the 
land,  at  the  time  of  the  attempted  dedica- 
tion, was  covered  by  a  mortgage,  the  mort- 
gagor could  not  dedicate  without  the  acquies- 
cence of  the  mortgagee. 

In  Baugan  v.  Mann,  59  111.  492,  which 
was  an  injunction  to  prevent  one  who  held 
title  under  Sprague,  who,  it  was  alleged, 
had  dedicated  an  alley  in  the  rear  of  appel- 
lee's premises,  it  was  said:  "The  evidence 
fails  to  show  title  in  Sprague.  Unless  he 
owned  the  fee  he  could  make  no  dedication 
to  i)ublic  use.  A  primary  condition  of  every 
valid  dedication  is  that  it  must  be  made  by 
the  owner  of  the  fee."  In  Porter  v.  8tone^ 
51  Iowa,  373,  the  court  said:  "The  party 
who  lays  out  a  town-site,  the  effect  of  which 
is  to  donate  to  the  public  streets,  alleys  and 
public  grounds,  must  of  necessity  have  some 
title  to  the  property  to  be  affectea  by  his  act. 
A  grant  to  the  public  is  not  established  by 
simply  showing  that  a  town-site  lias  been  laid 
out.  The  party  claiming  benefits  of  a  srant 
must  ^o  further,  and  show  the  title  of  the 
party  laying  otit  the  town,  and  thus  under- 
taking to  make  the  grant."  In  Leland  v. 
Portland^  2  Or.  47,  where  the  question  was 
whether  a  dedication  of  land  in  front  of  the 
City  of  Portland,  between  the  Willamette 
River  and  the  westerly  side  of  the  street, 
which  was  made  before  September  27,  1850, 
was  of  any  validity,  the  court  said:  "The 
next  question  presented  is.  Did  the  court  be- 
low err  in  refusing  to  instruct  the  jury  that 
a  dedication  of  the  property  in  Question,  to 
be  binding,  and  to  aivert  the  title  from  the 
donor  to  the  public,  must  have  been  since  the 
27th  day  of  September,  1850?  I  regard  this 
question  as  settled  by  the  case  of  Lownsdcde 
V.  PormA,  62  U.  S.  21  How.  290,  15  L.  ed. 
80,  which  case  arose  on  the  question  of  the 
dedication  of  the  levee  in  the  same  City  of 
Portland,  and  by  these  same  proprietors  of  a 
town -site,  and  was  governed  by  the  same 
considerations  in  this  respect  as  govern  this 
case,  where  it  was  held  that  a  dedication 
made  prior  to  Act  of  September  27,  1850, 
was  void  for  want  of  any  title  in  the  donors 
at  the  time  of  dedication,  the  title  tlien  be- 
ing in  the  United  States."  In  England  the 
rule  has  been  the  same,  the  leading  case  be- 
ing Wood  V.  Veal,  5  Bam.  &  Aid.  ^>4,  where 
it  was  held  that  a  tenant  for  ninety-nine  years 
could  make  no  dedication  to  the  public,  nor 
could  anyone  else  excepting  the  owner  in 
fee. 

The  latest  case  upon  this  subject,  and  one 
which  is  almost  exactly  the  same  as  the  case 
at  bar,  is  that  of  Ruge  v.  ApcdacJiicola  Oys- 
Ur  C.  dhF.  Co.,  25  Fla.  656.  It  seems  that  the 
original  plat  of  the  City  of  Apalachicola, 
located  on  the  bay  of  that  name,  showed  an 
open  space,  which  was  denominated  on  the 
plat  "Florida  Promenade,"  and  it  was  con- 
tended by  the  owner  of  land  in  the  neigh- 
borhood that  the  dedication  of  the  promenade 
carried  with  it  the  right  to  the  public  to  have 
the  waters  of  the  bay  in  front  kept  clear  of 
all  obstructions.  The  court  said :  "  The  ded- 
ication of  the  promenade  by  the  Apalachicola 
Land  Company  was  more  than  fifty  years  ago. 
What  right  had  the  company  to  make  a  ded> 
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icatioQ  extending  into  the  bay?  Even  if  the 
promenade  reached  the  bay,  the  company  had 
no  riffht  in  the  submerged  lands  thereof,  and 
could  not  dedicate  these.  Admitting  that 
accretions  to  the  soil  of  the  promenade  had 
become  a  part  of  it,  that  was  a  contingency 
which  did  not  authorize  the  dedication  of 
lands  under  the  water  in  front  of  the  prome- 
nade." 

Denny's  plat  was  good  to  the  water's  edge. 
Beyond  that  it  was  void.  Even  Denny  him- 
self was  not  estopped  to  say  as  much.  In 
such  cases  there  is  no  question  of  estoppel. 
The  real  question  is,  Do  the  facts  show  a 
dedication  either  statutory  or  common  law? 


Hayes  v.  Liringston,  84  Mich.  394.  Having 
had  absolutely  no  title,  or  shadow  or  claim 
of  title,  the  maker  of  the  plat  was  free  to 
deny  it  at  any  time,  and  so  could  any  of  his 
grantees  of  the  upland,  although  their  deeds 
purported  to  convey  something  which  had  an 
existence.  Perhaps,  on  the  whole  case,  the 
judgment  of  the  court  is  right,  however,  as 
there  was  evidence  tending  to  show  laches  on 
the  part  of  Kenyon  in  prosecuting  his  suit 
for  injunction  until  the  structures  he  com- 
plained of  had  been  erected  and  used  for  a 
considerable  period,  and  on  thijs  ground  I  can 
concur. 


INDIANA  SUPREME  COURT, 


Board  of  SCHOOL    COMMISSIONERS   of 
the  aty  OF  INDIANAPOLIS  «<  a/.,  Appts., 

V. 

STATE  of  Indiana,  ex  rel,  Theodore  SAN- 
DER. 
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I  tewrehlng  of  the  Ctorman  Umgumge  in 

ny  aohool  of  a  township,  town,  or  olty,"  which 


Tbe 

'•any 

is  required  by  Bey,  Stat.  1881,'  9  4487,  on  demand  of 
the  parents  or  guardians  of  twenty-five  or  more 
children,  cannot  be  restricted  by  the  board  of 
school  commisBionerB  of  a  city  to  schools  of  cer- 
tain grades,  but  may  be  compelled  in  any  place  in 
the  city  where  a  public  school  is  taught  with  its 
complement  of  teachers  and  scholars. 

(McBride  and  Ofcte,  JJ.,  dinent.) 
(June  28, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Marion  County  in 
favor  of  relator  in  a  proceeding  instituted  to 
compel  the  making  of  provision  for  the  teach- 
ing of  tbe  Qerman  language  in  School  No.  22, 
in  the  City  of  Indianapolis.    Aflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  DnneaA  A  Smith  for  appellants. 

Messrs.  L.  B.  Swifl  and  W.  P.  FUhback 
for  appellee. 

Miller»  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  by  mandate  to  com- 
pel the  Board  of  School  Commissioners  of 
the  City  of  Indianapolis  to  introduce  the 
German  language  as  a  branch  of  study  into 
School  No.  22,  upon  the  demand  of  parents 
and  guardians  of  children  in  attendance 
ax>on  that  school. 

The  action  was  predicated  upon  §  4497, 
Rev.  Stat.  1881  (Acts  1869,  p.  40),  which 
reads  as  follows :  "  The  common  schools  of 
the  State  shall  be  taught  in  the  English 
language ;  and  the  trustee  shall  provide  to 
have  taught  in  them  orthography,  reading, 
writing,  arithmetic,  geography,  English 
grammar,  physiology,  history  of  the  United 
States,  and  good  behavior,  and  such  other 
branches  of  learning  and  other  languages  as 
the  advancement  of  pupils  may  require  and 
18L.R.A« 


the  trustees  from  time  to  time  direct.  And 
whenever  the  parents  or  guardians  of  twenty- 
five  or  more  children  in  attendance  at  any 
school  of  a  township,  town  or  city  shall  so 
demand,  it  shall  be  the  duty  of  the  school 
trustee  or  trustees  of  said  township,  town  or 
city  to  procure  efficient  teachers  and  introduce 
the  German  language  as  a  branch  of  study  into 
such  schools ;  and  the  tuition  in  said  schools 
shall  be  without  charge :  provided,  such  de- 
mand is  made  before  me  teacher  for  said  dis- 
trict is  employed. " 

The  verified  petition  for  the  alternative 
writ  alleges,  in  substance,  the  following 
facts :  That  one  of  the  schools  of  the  City, 
under  the  management  of  said  Board  of 
School  Commissioners,  is  a  school  known  as 
Public  School  No.  22.  That  the  school  year 
of  the  City  extends  from  September  in  each 
year  to  June  of  tbe  following  year.  That 
before  any  teachers  for  said  school  were  pro- 
cured or  employed  for  the  coming  year,  the 
parents  and  &:uardians  of  one  hundred  and 
twelve  children  in  attendance  at  said' school 
petitioned  and  demanded  of  the  appellant 
Board  that  it  procure  and  employ  efficient 
teachers  and  introduce  the  G^erman  language, 
as  a  branch  of  study,  into  said  school  for 
the  coming  school  year.  That  said  Board 
refused  to  grant  said  demand,  but  went  on 
and  employed  teachers  to  teach  all  the  other 
branches  required  by  law  in  said  school,  and 
still  other  branches  not. required  by  law  ;  but 
all  the  time  refused  to  provide  for  teaching 
the  German  language  m  said  school.  The 
petition  to  the  Board  was  set  out  in  full 
with  the  names  of  the  children  and  wards. 
This  suit  was  begun  June  21,  1890. 

To  this  the  appellants  answered,  that, 
prior  to  the  filing  oi  the  demand  for  the  teach- 
ing of  German,  said  Board,  having  con- 
sidered the  grading  of  the  Indianapolis 
schools  and  the  course  of  instruction  therein, 
and  the  teaching  of  German  therein,  and  the 
employment  of  teachers  therefor,  and  what 
branches  required  by  the  advancement  of 
pupils  should  be  taught  in  addition  to  the 
statutory  branches,  all,  in  connection  with 
the  revenues,  had  determined  that  German 
should  be  tauffht,  and  could  be  efficiently 
taught  for  the  last  seven  years  of  the  twelve 
years'  course  of  said  Indianapolis  schools ; 
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that  the  revenues  of  the  Board  would  not 
permit  the  teaching  of  Gkrman  to  a  greater 
extent,  and  the  Board  had  determined  to  em- 
ploy teachers  for  the  last  seven  years  of  the 
course;  that  the  Board  had  graded  the 
schools;  that  it  had  erected  buildings  in 
various  parts  of  the  City  convenient  of  ac- 
cess to  pupils,  and  had  so  arranged  that  pu- 
pils in  lower  grades  could  attend  school 
nearer  home,  while  those  in  higher  grades, 
being  older  and  fewer  in  number,  attended 
at  buildings  more  remotely  located  ;  that  the 
number  of  pupils  attending  in  the  last  seven 
years  of  the  course  was  5,846,  and  would 
be  greater  the  coming  year;  that  the  esti- 
mated revenue  for  the  coming  year  would  be 
$252,973.  of  which  amount  $210,000  would 
be  required  for  tuition  under  the  present 
plan  of  the  Board ;  that  Public  School  No. 
22  had  been  erected  upon  these  principles, 
and  that  for  many  years  no  pupils  advanced 
beyond  the  fifth  year  of  the  school  course 
have  attended  or  been  taught  in  said  school 
building ;  that  none  of  the  pupils  mentioned 
in  the  petition  for  teaching  German  in  said 
school  No.  22  have  advanced  to  the  sixth 
grade,  and  therefore  they  are  not  entitled 
to  enter  classes  where  German  is  taught ; 
that  as  soon  as  said  pupils  reach  the  sixth 
year  they  will  go  to  buildings  where  Ger- 
man is  taught,  and  may  there  study  it ;  that 
with  the  revenue  at  command  there  is  no 
other  feasible  method  of  grading  the  schools 
of  Indianapolis. 

To  this  answer  the  appellee  replied,  that 
for  many  years  the  City  has  been  subdivided 
for  general  school  purposes  by  the  Board  by 
erecting  school  buildings  throughout  the 
City  to  which  children  living  near  have  been 
assigned  for  attendance  according  to  the 
grades  taught ;  that  whatever  have  b^en  the 
grades  taught  it  has  been  the  custom  of 
parents  and  guardians  to  file  petitions  for 
the  teaching  of  German  like  the  petition 
filed  with  the  complaint  for  the  teaching  of 
German  in  public  school  No.  22;  that  the 
Board  has  complied  with  said  petitions  and 
has  introduced  the  German  language  accord- 
ingly ;  that  until  the  recent  refusal  of  the 
Board,  it  was  supposed  by  the  community 
that  it  would  continue  such  compliance ; 
that  at  a  meeting  of  the  Board  in  June,  1890, 
it  had,  on  motion,  refused  to  provide  for 
any  teaching  of  the  German  language  in 
any  of  the  schools  of  said  City  during  the 
coming  school  year;  that  2,000  children 
desired  to  study  the  German  language,  but 
under  the  plan  of  the  Board,  as  described 
in  the  answer,  only  800  of  these  could  do  so ; 
that  the  Board,  while  refusing  to  provide 
for  teaching  the  German  language,  proposed 
to  provide  for  teaching  the  following 
branches  not  required  by  law,  at  an  expense 
out  of  the  school  revenues,  as  follows: 

Music,  $13,000;  drawing,  $16,000;  man- 
ual training,  $1,800;  physical  training, 
$3,000;  chemistry,  $1,000;  physics,  $2,000; 
Greek,  ;  book-keeping,  $500 ;  geom- 

etry, $1,000;  English  literature.  $2,000; 
feneral  history,  $500 ;  algebra,  $8,000 ;  Latin, 
1,000;  training  school  for  teachers,  $1,500; 
civil  government,  $800;  rhetoric,  $2,000; 
botany,  $500. 
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That  physical  training  is  a  new  branch  of 
study  which  the  Board  intends  to  introduce 
for  the  coming  school  year ;  that  if  the  teach- 
ing of  Gterman  were  provided  for  by  the 
Board  wherever  demands  like  the  one  in  the 
complaint  have  been  made,  the  same  would 
cost  not  to  exceed  $10,000  for  the  coming 
school  year ;  that  the  number  of  pupils  in 
the  grades  comprising  the  first  five  years  of 
the  schools  during  the  past  year  was  11,941, 
and  will  be  greater  during  the  coming  year. 

To  this  reply  the  appellants  demurred  for 
want  of  facts ;  the  demurrer  was  overruled 
and  exception  taken.  After  trial  a  judg- 
ment was  entered  directing  the  mandamus  to 
issue.  The  appellants  appealed,  and  the  only 
error  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  reply. 

The  claim  is  made  by.  the  appellee  that  the 
only  question  presented  by  the  record  is  aa 
to  the  power  of  the  appellants,  in  their  dis- 
cretion, to  refuse  to  introduce  the  study 
of  the  German  language  into  any  of  the 
public  schools  of  the  City,  notwithstanding 
the  filing  of  a  proper  petition  therefor  by 
the  requisite  number  of  parents  and  guard- 
ians. This  claim  is  founded  upon  the  alle- 
gation in  the  reply,  that  at  the  meeting  of 
the  Board  held  in  June,  1890,  a  motion, 
providing  for  the  teaching  of  German  in  all 
the  schools  of  the  City  in  which  proper  peti- 
tions were  filed  for  the  same,  was  voted  down, 
and  a  motion  made  to  provide  for  the  teach- 
ing of  the  language,  as  set  forth  in  the 
defendant's  answer,  was  not  finally  acted 
upon;  followed  by  the  averments  that  ^^said 
defendants  have  refused  to  provide  for  any 
teaching  of  the  German  language  in  any  of 
the  schools  of  said  City  during  the  coming 
school  year." 

The  appellee  insists  that  the  reply  shows 
that  the  appellant  refused  to  comply  in  any 
manner  with  the  mandate  of  the  Statute  to 
introduce  the  language  as  a  study  into  the 
public  schools;  and  that  therefore  the  court 
did  not  err  in  overruling  the  demurrer  to  the 
same. 

To  give  the  language  quoted  the  force  and 
effect  claimed  for  it  by  the  appellee  would 
be  to  eliminate  from  the  case  the  only  ques- 
tion about  which  the  parties  litigant  dis- 
agree; for  the  appellants  admit  that,  upon 
the  filing  of  a  petition  by  the  parents  and 
guardians  of  the  requisite  number  of  chil- 
dren, the  Statute  imperatively  requires  the 
language  to  be  taught  in  the  schools. 

The  answer  to  which  this  reply  was  filed 
alleges  that,  in  May,  1890,  the  Eioard  deter- 
mined to  provide  for  the  teaching  of  German 
in  some  ot  the  grades  and  schools  in  the  City ; 
and  that  they  would  do  so  without  any  order 
of  the  court.  The  meeting  of  the  Board,  at 
which  the  motion  was  made  to  employ  tesich- 
ers  and  provide  for  the  introduction  of  the 
language  into  the  public  schools,  was  held 
in  June.  This  action  was  commenced  in  the 
same  month  and  the  reply  filed  on  the  11th 
of  July ;  the  schools  were  not  to  begin  until 
September  following.  There  is  no  express 
negation  of  the  facts  alleged  in  the  answer, 
that  the  Board  intended  to  make  provision 
for  German  in  the  schools  before  the  opening 
of  the  school  year. 
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We  understand  the  allegations  of  the  reply 
referred  to,  when  read  in  connection  with 
the  answer,  to  mean  that  the  Board  had  at 
that  meeting  refused  to  provide  for  its  intro- 
duction ;  and  not  that  tney  would  not  do  so 
prior  to  the  opening  of  the  schools  in  Septem- 
ber, in  the  manner  determined  upon  at  their 
May  meeting.  The  purpose  of  the  action 
was  to  compel  the  defendants  to  introduce 
the  study  in  a  particular  school ;  all  the  al- 
legations of  the  petition  for  a  mandate  re- 
ferred to  that  school ;  the  theory  of  the  relator 
confined  him  to  that  position.  The  judg- 
ment of  the  court  was  in  accordance  with 
that  theory,  and  by  it  the  defendants  were 
commanded  to  employ  efficient  teachers  and 
introduce  the  language  as  a  branch  of  study 
into  that  particular  school,  no  order  being 
made  with  reference  to  the  other  schools  of 
tne  City. 

This  case  is  to  be  determined  by  the  an- 
swer to  the  question :  What  did  the  General 
Assembly  mean  by  the  use  of  the  words  **any 
school"*  when  it  said,  in  the  Act  approved 
May  5,  1869:  "And  whenever  the  parents 
or  guardians  of  twenty -five  or  more  children 
in  attendance  at  any  school  of  a  township, 
town  or  city  shall  so  demand,  it  shall  be  the 
duty  of  the  school  trustee  or  trustees  of  said 
township,  town  or  city  to  procure  efl[icient 
teachers  and  introduce  the  German  language 
as  a  branch  of  study  into  such  schools.^ 

The  position  of  the  appellee  is,  that  the 
parents  and  guardians  of  more  than  twenty- 
five  pupils  in  attendance  upon  public  school 
No.  22,  having  at  the  proper  time  filed  the 
requisite  petition,  it  became  the  duty  of  the 
B(Mrd  of  School  Commissioners  to  provide 
for  its  teaching  in  that  particular  school,  no 
matter  what  arrangements  may  have  been 
made  to  have  it  taught  in  other  schools  and 
to  other  scholars. 

The  position  of  the  appellant  is,  that  while 
the  filing  of  the  petition  makes  it  incumbent 
upon  the  Board  to  have  the  language  taught 
in  the  schools  of  the  City,  they  may,  in 
their  discretion,  determine  in  what  schools, 
to  what  grades  of  pupils,  and  for  what  length 
of  time  it  shall  be  taueht ;  and  that  when 
they  have  provided  for  Its  teaching  in  some 
of  the  schools  of  the  City,  convenient  of  ac- 
cess to  the  grades  in  which  the  language  is 
assigned,  they  have  fully  complied  with  the 
law,  and  cannot  be  compelled  to  have  it 
taught  in  public  school  No.  22. 

In  arriving  at  a  correct  solution  of  the 
question  involved,  it  is  instructive  to  note, 
in  a  general  way,  the  origin  and  growth  of 
the  legislation  upon  the  subject  under  con- 
sideration. For  many  years  prior  and  subse- 
quent to  the  adoption  of  our  present  Consti- 
tution, the  selection  of  teachers  and  designa- 
tion of  the  studies  to  be  taught  in  the  public 
schools  were  under  the  exclusive  control  of 
school  meetings,  composed  of  the  patrons  of 
each  school.  The  first  legislative  recogni- 
tion of  specific  studies  was  in  the  Act  of  March 
4,  1853,  which  provided  that  no  person  should 
be  licensed  to  teach  in  the  public  schools 
unless  they  possessed  "*  a  knowledge  of  orthog- 
raphy, reaaing,  writing,  geography  and 
English  grammar." 

In  section  150  of  the  Act  of  1853,  which 
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is  the  rudiment  of  the  section  under  which 
this  action  was  brought,  it  was  enacted  that 
"the  common  schools  shall  be  taught  in  the 
English  language :  provided,  however,  that 
schools  may  teach  other  languages  in  addi- 
tion to  the  English  as  a  branch  of  education. " 

In  the  Act  of  March  6,  1865,  it  was  pro- 
vided that  "the  common  schools  of  the  State 
shall  be  taught  in  the  English  language ;  and 
the  trustee  shall  provide  to  have  taught  in 
them  orthography,  reading,  writing,  arith- 
metic, geography,  English  grammar  and  good 
behavior;  ana  such  other  branches  of  learn- 
ing and  other  languages  as  the  advancement  ^ 
of  the  pupils  may  require  and  the  trustee 
from  time  to  time  direct.  And  the  tuition 
in  said  school  shall  be  without  charge." 

This  remained  the  law  until  the  Act  of 
Mav  5,  1869,  supra,  was  enacted. 

The  first  question  is,  omitting  for  the  pres- 
ent all  consideration  of  the  effect  of  subse- 
quent legislation,  to  determine  if  possible 
the  legislative  intent  in  the  enactment  of 
this  Amendment  of  May  5,  1869,  in  which, ' 
after  adding  physiology  and  history  of  the 
United  States  to  the  "required  studies,  the 
conditional  provision  was  made  for  the  teach- 
ing of  the  German  language. 

The  Act  of  1865,  which  was  amended,  re- 
quired seven  named  branches  of  learning  to 
be-  taught,  and  other  studies  and  lan^ages, 
at  the  option  of  the  school  trustees.  It  was, 
under  that  Act,  within  the  power  of  the  school 
trustees,  if  they  so  desired,  to  have  physi- 
ology, history  of  the  United  States  and  the 
German  language  taught  in  the  public 
schools.  The  object  of  the  Amendment  was 
to  compel  the  teaching  of  physiology  nnd 
history  of  the  United  States,  and  to  with- 
draw the  Gkrman  language  from  the  list  of 
purely  optional  lansuages  that  might  be 
taught  at  the  discretion  of  the  trustees,  end 
place  it  conditionally  in  the  list  of  requii-ed 
studies.  By  this  legislation,  the  law-mak- 
ing power  discriminated  in  an  emphatic 
manner  in  favor  of  the  teaching  of  the  Ger- 
man over  that  of  any  other  language.  This 
Amendment  was  doubtless  brought  about  by 
the  fact  that  we  had  then,  as  now,  a  large 
population  speaking  the  German  language, 
who  desired  that  their  children  should  re- 
ceive instruction  in  that  language.  Taking 
into  consideration  the  course  of  legislation 
and  the  circumstances  under  which  it  was 
enacted,  we  are,  if  possible,  to  determine 
from  the  reading  of  the  Act  in  what  schools 
the  Legislature  intended  the  language  should 
be  taught. 

The  rule  of  construction  to  be  adopted  is 
provided  by  Statute,  and  is  as  follows : 

Rev.  Stat.  1881.  §  240 :  "The  construction 
of  all  statutes  of  this  State  shall  be  by  the 
following  rules,  unless  such  construction 
be  plainly  repugnant  to  the  intent  of  the  Leg- 
islature or  of  the  context  of  the  same  statute. 

"First.  Words  and  phrases  shall  be  taken 
in  their  plain  or  ordinary  and  usual  sense. 
But  technical  words  and  phrases,  having  a 
peculiar  and  appropriate  meaning  in  law, 
shall  be  understood  according  to  their  tech- 
nical import." 

As  the  Act  under  consideration  does  not 
contain  technical  words  or  phrases,  relating 
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to  the  disputed  question,  having  a  peculiar 
meaning  in  law,  we  must  take  the  words 
used  in  their  **  plain,  ordinary  and  usual 
sense."  In  townships,  towns  and  cities  in 
which  but  a  single  school  is  taught^  the  so- 
lution of  the  question  is  easy ;  the  trouble 
arises  in  towns  and  cities  in  which  the  schools 
are  taught  in  many  school  houses  placed  in 
different  localities,  the  whole  being  under 
one  management  and  control. 

While  the  question  may  not  be  entirely 
free  from  doubt,  we  have  arrived  at  the  con- 
clusion that  the  words  "any  school,"  as  used 
in  this  Statute,  mean  and  designate  any  place 
where  a  public  school  is  taught,  with  its 
complement  of  teachers  and  scholars.  Such 
we  believe  to  be  the  ordinary  and  usual 
meaning  of  the  word  "*  school ;"  and  that  this 
construction  is  necessary  to  give  effect  to  the 
object  intended  in  its  enactment.  Such,  in- 
deed, seems  from  the  reply  to  have  been  the 
construction  placed  upon  the  Act  by  the  ap- 
pellants and  their  predecessors  in  control  of 
the  city  schools  for  many  years  prior  to  the 
year  1890.  By  the  terms  o^  this  Act,  the  in- 
troduction of  no  other  study  into  the  public 
schools  is  made  to  depend  upon  the  demand 
or  request  of  the  patrons  of  the  school ;  but 
on  the  contrary,  it  has  been  the  evident  de- 
sign of  the  Legislature  to  establish,  as  far  as 
possible,  a  uniform  course  of  study  through- 
out the  whole  State. 

We  take  it  that  the  exception  to  the  course 
of  legislation  was,  primarily,  for  the  benefit 
of  parents  and  guardians  who  desired  their 
children  and  wards  to  receive  instruction  in 
this  language ;  and  that  a  construction  that 
would  defeat  this  purpose  ought  not  to  be 
entertained  if  it  can  be  avoided.  We  are  of 
the  opinion  that  the  Legislature  contemplated 
that  the  parents  and  guardians  of  the  chil- 
dren in  attendance  upon  a  school  who  would 
demand  the  introduction  of  the  German  lan- 
guage would  do  so  for  the  purpose  of  enab- 
ling their  children  and  wards  to  engage  in 
it^  study,  and  not  for  the  purpose  of  enabling 
some  other  children  and  other  wards  of  an- 
other grade  and  in  attendance  upon  a  school 
taught  in  some  other  school  house  to  receive 
such  instruction.  In  this  case,  the  parents 
and  guardians  of  112  pupils  in  attendance 
upon  public  school  No.  22  asked  to  have  the 
German  language  taught  in  that  school,  with 
the  undoubted  motive  of  having  their  children 
and  wards  engage  in  its  study.  In  answer  to 
this  request  the  appellants  say,  in  effect: 
*^  We  will  not  have  this  language  taught  in 
this  school  and  to  jrour  children  and  wards 
attending  it,  but  will  introduce  the  study  in 
some  other  school  in  some  other  part  of  the 
City,  and  to  some  other  pupils."  we  regard 
this  as  a  strained  and  unnatural  construction 
of  the  words  of  the  Act,  utterly  subversive  of 
the  purpose  of  its  enactment.  If  the  position 
of  the  appellants  is  the  correct  one,  a  petition 
by  the  parents  and  guardians  of  twenty-five 
pupils  m  attendance  upon  any  one  of  the 
many  public  schools  in  the  City  of  Indianap- 
oHs  will  cause  the  introduction  of  the  Ger- 
man language  into  the  schools  of  the  City, 
as  effectually  and  fully  as  if  it  had  been 
petitioned  for  in  each  school  by  the  requisite 
number  of  parents  and  guardians.  We  need 
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not  characterize  a  construction  that  leads  to 
such  a  result. 

Four  years  after  the  passage  of  this  Act  pro- 
viding for  the  introduction  of  German  into 
the  public  schools,  when  petitioned  for,  the 
Legislature  passed  the  Act  of  March  8,  1871, 
which  is  in  force  only  in  the  City  of  Indian- 
apolis. By  this  Act,  the  control  of  the 
Sublic  schools,  which  prior  to  that  time  had 
evolved  upon  the  school  trustees,  was  trans- 
ferred to  the  Board  of  School  Commissioners. 
Among  the  other  duties  of  their  ofiSoe,  th^ 
were  authorized :  "  First.  To  district  the 
City  for  the  purpose  of  electing  school  com- 
missioners therein  ;  and  also  to' subdivide  the 
City  for  general  school  purposes.  .  .  . 
Seventh.  To  establish  and  enforce  regulations 
for  the  grading  of,  and  course  of  instruction 
in  the  schools  of  the  City,  and  for  the  govern- 
ment and  discipline  of  such  schools.'"  Rev. 
Stat.  1881,  §  4460. 

Section  8  of  this  Act  (Rev.  Stat.  1881, 
§  4468)  continues  in  force  within  the  City 
all  of  the  general  school  laws  of  the  State 
which  are  not  inconsistent  with  the  provisions 
of  this  Act.  Among  the  general  provisions 
of  the  school  laws  thus  continued  in  force  is 
the  following :  "The  persons  listed  in  each 
of  such  towns  and  cities  shall  be  considered 
as  forming  but  single  school  districts  therein, 
distinct  from  the^townships  in  which  they 
are  situated." 

It  is  earnestly  contended  by  the  appellants 
that,  inasmuch  as  all  the  schools  of  a  town  or 
city  form  but  a  single  school  district,  in 
which  the  school  commissioners  may  assign 
the  pupils  to  such  school  as  they  choose ;  and 
as  they  are  given  authority,  in  their  discre- 
tion, to  "establish  and  enforce  regulations  for 
the  grading  of  and  course  of  instruction  in  the 
schools  of  the  City,"  they  may  determine  in 
what  schools  and  to  what  grades  of  the  pupils 
the  CJerman  language  may  be  taught.  We 
do  not  think  that  the  Act  of  1871  either  re- 
peals or  modifies  the  sections  of  the  Act  of 
1869  under  consideration.  In  fact,  we  do 
not  regard  the  provision  authorizing  the 
grading  of  the  pupils  as  greatly  enlarging 
the  authority  of  the  school  officers  in  that 
respect.  The  power  of  the  School  Commis- 
sioners to  establish  and  enforce  regulations 
for  grading  the  schools  and  regulating  the 
course  of  study  must  be  exercis^  subject  to 
the  dominant  law  of  the  State.  The  grant 
of  a  power  which  is  a  mere  permission,  not 
a  command,  to  grade  the  schools  or  establish 
a  course  of  study  cannot  be  held  to  authorize 
the  school  commissioner  to  disregard  a  posi- 
tive and  specific  law  of  the  State. 

While  the  City  of  Indianapolis  does,  for 
the  purpose  of  the  enumeration  and  listing 
of  school  children,  and  for  many  other  pur- 
poses, constitute  a  sinele  school  district,  it 
can  hardly  be  said  to  have  but  one  school. 
The  mere  statement  of  the  proposition 
would  seem  to  be  sufficient.  The  Act  of 
1871  authorizes  the  School  Commissioners 
to  subdivide  the  City  for  general  school  pur- 
poses. The  pleadings  show  that  tliey  have 
subdivided  the  City  for  school  purposes  and 
erected  school  buildings  in  different  parts  of 
the  City,  and  assigned  pupils  to,  and  num- 
bered them  as,  different  schools.    This  makes 


1891. 


School  CoMinssioKEBS  of  1ndtai9apoi.ib  v.  State,  ex  rel.  Sasder. 


151 


them  as  effectually  and  distinctly  different 
schools  as  those  in  a  country  township. 

The  appellants  say  in  their  answer  that 
they  have^ considered  the  subject  of  the  study 
of  German  in  connection  with  their  resources ; 
and  that  with  their  available  resources  they 
cannot  provide  for  the  teaching  of  German 
for  any  greater  length  of  time  than  seven 
years  out  of  the  twelve -year  coarse. 

We  are  of  the  opinion  that  the  allegations 
contained  in  the  answer  showing  want  of 
funds  are  fully  met  by  the  reply."  The  an- 
swer shows  that  the  appellants  liad  on  hand, 
unappropriated,  over  $40,000  more  than 
would  be  re<juired  for  tuition  upon  the  sys- 
tem of  grading  and  plan  of  employment  of 
teachers  as  adopted  by  the  Board.  The  reply 
says  that  it  will  cost  only  $10,000  to  provide 
for  instruction  in  the  German  language  wher- 
ever demanded.  This  is  a  complete  reply  to 
this  portion  of  the  answer.  But  the  reply 
goes  further  and  shows  that  in  the  estimated 
expense  of  running  the  schools,  as  set  forth 
in  the  answer,  there  is  included  a  sum  in 
excess  of  $60,000  for  teaching  music,  draw- 
ing, manual  training,  physical  training, 
chemistry,  physics,  Greek,  book-keeping, 
geometry,  English  literature,  general  his- 
tory, algebra.  Latin,  training  school  for 
teachers,  civil  government,  rhetoric  and 
botany.  None  of  these  studies  are  named  in 
the  Statute  as  required  studies;  but  their 
teaching  is  provided  for  under  the  general 
direction  for  the  teaching  of  "such  other 
branches  of  learning  and  other  languages 
as  the  advancement  of  pupils  may  reaulre  and 
the  trustee  from  time  to  time  direct. "  Under 
this  Statute,  we  hold  that  it  is  incumbent 
upon  the  school  authorities  to  provide  for 
the  teaching  of  those  studies  that  are  ex- 
pressly named  and  {)rovided  for,  and  that 
they  cannot  appropriate  the  school  funds 
for  the  teaching  of  optional  studies,  and 
then  say  that  they  cannot  comply  with  the 
requirements  of  the  Statute  for  want  of  funds. 
We  do  not  desire  that  this  construction  of 
this  section  of  the  Statute  shall  be  under- 
stood as  a  curtailment  of  the  enlarged  dis- 
cretion given  the  Board  of  School  Commis- 
sioners in  the  control,  grading  and  manage- 
ment of  the  public  schools,  except  in  so 
far  as  it  may  be  necessary  to  give  full  force 
and  effect  to  the  legislative  enactment. 

The  Board  of  School  Commissioners  is  a 
quasi  corporation  possessing  by  necessary  im- 
plication such  powers  as  are,  or  may  be, 
Decessary  to  carry  out  the  purpose  for  which 
it  was  created ;  but  these  powers  must  be  ex- 
ercised subject  to  the  paramount  laws  of  the 
State.  With  reference  to  the  Act  under  con- 
sideration, we  are  of  the  opinion  that  when 
the  requisite  demand  is  made,  it  becomes  the 
dutjr  of  the  Board  of  School  Commissioners 
to  introduce  the  German  language,  as  a 
study,  into  the  particular  school  where  it  is 
demanded,  and  that,  upon  their  refusal,  they 
may  be  compelled  by  mandate  to  act  in  the 
matter ;  that  they  have  no  discretion  to  refuse, 
but  must  act.  When  they  have  introduced 
the  study,  they  are,  while  acting  in  good 
faith  and  in  the  reasonable  discharge  of  their 
official  duties,  the  exclusive  judges  of  the 
manner  in  which  it  is  taught,  and  the  extent 
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to  which  it  shall  be  studied ;  whether,  for 
instance,  by  the  teachers  in  charge  of  the 
school,  or  by  some  other  efficient  teacher 
who  gives  instruction  in  a  number  ot  schools. 
They  are  the  judges  who  are  to  decide  how 
much  or  how  littfe  instruction  is  given,  pro- 
vided it  be  taught  simply  as  a  branch  of 
study.  The  Statute  says,  in  a  manner  so 
positive  and  emphatic  that  it  cannot  be  mis- 
understood, that  the  common  schools  of  the 
State  shall  be  taught  in  the  English  language, 
and  any  board  of  trustees  or  school  commis- 
sioners' or  other  school  officers  who,  under 
guise  of  the  provisions  of  this  Act,  should 
have  a  school  taught  in  the  German  language 
would  be  guilty  of  misappropriating  the 
school  funds,  and  become  liable  therefor  on 
his  official  bond. 

We  are  met -with  the  argument  that  by  this 
construction,  the  German  language,  as  a 
study,  has  an  advantage  over  every  other 
study,  and  that  to  do  so  is  inexpedient  and 
unjust.  We  did  not  enact  this  Statute,  and 
it  is  no  part  of  our  duty  to  pass  upon  its 
expediency.  That  was  for  the  Legislature. 
Our  duty  is  to  construe,  not  to  criticise. 
We  are  not,  however,  apprehensive  that  the 
fears  expressed  in  argument  will  be  realized. 
We  have  no  doubt  but  that  the  Board  of 
School  Commissioners,  in  its  wisdom,  will 
be  able  to  devise  means  by  which  the  law 
will  be  carried  out  in  good  faith,  without 
serious  interference  with  the  grading  of 
the  schools. 

We  are,  in  this  case,  not  called  upon  to 
decide,  and  do  not  decide,  that  the  language 
shall  be  taught  in  each  school -room,  and  it 
would  be  improper  to  express  an  opinion 
upon  that  subject.  Neither  can  we  judi- 
cially take  notice  that  the  German  language 
may  not,  like  good  behavior,  which  Is  one 
of  the  required  studies,  or  like  music  or 
physical  training,  which  are  optional  ones, 
be  taught  in  any  grade  without  interference 
with  other  studies. 

In  our  opinion,  the  court  did  not  err  in 
overruling  the  demurrer  to  the  reply. 

Judgment  affirmed, 

McBride*  J. ,  dissenting : 

In  my  opinion,  a  fair  statement  of  the  pre- 
cise question  involved  and  decided  in  this 
case  is  as  follows: 

The  necessary  preliminary  steps  having 
been  taken,  the  German  language  was  intro- 
duced as  a  branch  of  study  into  the  schools 
of  the  City  of  Indianapolis.  The  Board  of 
School  Commissioners  of  the  City  (corre- 
sponding to  the  boards  of  school  trustees  of 
other  cities  and  towns  in  the  State)  assuming 
that  this  branch  of  study  was  thereafter  to  be 
dealt  with  precisely  as  any  one  of  the  other 
nine  required  branches,  graded  the  schools 
accordingly,  and  assigned  it  its  place  in  the 
course  of  study,  as  they  assigned  a  place  to 
English  grammar,  to  arithmetic  and  to  other 
branches.  By  the  course  of  study  thus  fixed, 
the  study  of  the  Gferman  language  commenced 
with  the  beginning  of  the  sixth  year,  and 
continued  thereafter  during  the  remaining 
seven  years  of  the  course. 

None  of  the  pupils  in  School  No.  22  were 
advanced  beyond  the  fifth  year ;  and  were  con- 
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sequently  not  sufficiently  advanced  to  be  as- 
sijcned  to  the  grades  in  which  German  was 
taught. 

The  answer,  or  return  to  the  alternative 
writ  of  mandate,  avers  that  the  Board  had 
taken  under  consideration  the  subject  of 
^  teaching  the  German  language,  and  had  de- 
cided that  "  the  last  seven  years  of  the  course 
of  instruction  was  the  period  in  which  the 
German  language,  as  a  branch  of  study,  could 
be  most  emcientlv  taught,  with  the  means 
under  the  control  of  said  Board  of  School 
Commissioners;  .  .  .  that  it  is  the  in- 
tention, and  has  at  all  times  been  the  inten- 
tion of  said  Board  of  School  Commissioners, 
to  provide  for  the  efficient  teaching  of  the 
German  language  as  a  branch  of  study  for 
all  pupils  attending  the  schools  of  said  City, 
who  have  advanced  in  their  studies  to  the 
beginning  of  the  sixth  year  of  the  course  of 
instruction,  and  to  provide  efficient  teachers 
to  that  end :  .  .  .  that  as  soon  as  said 
pupils"  (in  school  No.  22)  "have  advanced 
to  the  beginning  of  the  §ixth  year  in  the 
course  of  instruction,  as  prescribed  by  the 
Board  of  School  Commissioners,  and  thus  en- 
titled to  be  admitted  to  classes  or  grades 
wherein  the  German  language  is  taught,  they 
will  be  admitted  into  such  grades  in  other 
buildings  in  which  such  grades  and  the  Ger- 
man language  are  taught;  which  buildings 
have  been  provided  convenient  of  access  to 
such  pupils." 

These  facts  do  not  seem  to  be  controverted. 
The  appellee  in  this  case,  assuming  that  the 
Board  had  no  discretion  in  the  matter,  as  to 
that  study,  at  least,  but  must  provide  for 
teaching  it  in  that  particular  school,  and  to 
that  particular  grade  regardless  of  the  sys- 
tem of  grading  and  course  of  study,  and  re- 
gardless of  the  age  and  acquirements  of  the 
pupils  attending  there,  brought  this  suit  to 
compel  them  to  break  up  tneir  system  of 
^  grading  and  teach  the  German  language  to 
the  particular  pupils  who  were  instructed  in 
School  No.  22.  The  contention  of  the  appel- 
lee cannot  be  sustained  without  adjudging 
that,  while  the  Legislature  has  assumS  to 
intrust  the  management  of  the  schools  of  the 
City  to  certain  officers,  elected  by  the  people 
because  of  their  assumed  fitness,  and  acting 
under  the  sanction  of  an  official  oath,  and 
has  said  in  express  terms  that  they  are  au- 
thorized "to  establish  and  enforce  regulations 
for  the  grading  of,  and  course  of  instruction 
in  the  City,"  as  to  at  least  one  study  they 
have  given  to  those  officers  no  independent 
authority  whatever;  and  although  their  de- 
liberate judgment  may  be,  that  the  best  in- 
terests of  the  schools  require  the  teaching  of 
that  study  only  to  certain  grades,  and  to  pu- 
pils who  have  reached  a  certain  degree  of 
proficiency,  they  may  be  compelled  by  the 
strong  arm  of  the  courts  to  change  the  course 
of  studv  at  the  demand  of  persons  who  are 
charged  with  no  duty  or  responsibility  ;  and 
who,  while  they  may  be  as  well  or  better  in- 
formed and  qualified  to  pass  on  such  ques- 
tions as  the  members  of  the  Board,  may,  on 
the  other  hand,  know  as  little  of  the  manage- 
ment of  schools  as  a  babe  does  of  logarithms. 
With  all  due  respect  to  my  associates, 
this  is  a  fair  statement  of  the  interpretation 
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given  to  the  law  by  the  maiority  opinion 
erein,  after  giving  due  weignt  to  every  at- 
tempted limitation.  Indeed,  by  every  rule 
of  logic,  notwithstanding  the  attempt  to  limit 
the  question  decided,  it  goes  much  further; 
and,  as  I  will  hereafter  show,  undermines 
every  vestige  of  authority  to  grade  and  to 
establish  and  maintain  any  systematic  course 
of  instruction  in  graded  schools. 

Counsel  for  appellee,  in  their  brief,  de- 
nounce the  power  which  the  Legislature  has 
intrusted  to  school  officers,  to  grade  schools 
and  regulate  their  course  of  study  as :  "  the 
pretended  bulwark  behind  which  the  peda- 
gogic martinet  exercises  his  petty  tyranny, 
and  school  boards  here  and  there  carry  a  high 
and  unlawful  hand." 

The  decision  of  this  case  leaves  but  little 
if  anything  remaining  of  that  "bulwark," 
although,  under  its  shelter,  the  public  schools 
of  Indiana  have  reached  a  degree  of  efficiency 
second  to  the  schools  of  no  other  State,  and 
of  which  the  people  of  the  State  are  justly 
proud.  It  involves  the  determination  of 
questions  of  the  highest  importance  to  the 
people  of  the  State,  not  because  it  is  of  special 
importance  to  the  people  generally  what  is 
done  in  school  No.  22,  in  the  Cit^  of  Indian- 
apolis, but  because  its  decision  involves  the 
determination  of  principles  which  cannot  be 
confined  in  their  application  to  school  No. 
22,  nor  alone  to  the  schools  of  that  City,  but 
reach  and  affect  every  graded  school  m  the 
State.  If  the  effect  of  the  opinion  of  the 
majoritv  of  the  court  could  be  limited  to  that 
particular  school,  or  even  to  that  City,  I 
would  hardly  feel  justified  in  dissenting. 
But  in  this  country  few  questions  concern 
more  nearly  the  common  interests  of  all  the 
people  than  those  affecting  our  common- 
school  system,  and  anything,  the  tendency  of 
whidi  is  to  impair  its  efficiency  or  seriously 
imperil  any  of  its  essential  features,  demands 
earnest  protest  and  opposition  from  all  who 
are  placed  where  they  may  be  held  responsi* 
ble  therefor. 

The  law  gives  to  the  school  officers  of  every 

school  corporation  in  the  State  authority  to 

establish  and  maintain  graded  schools.     The 

powers  thus  conferred  upon  school  corpora-' 

tions  outside  of  the  City  of  Indianapolis  do 

not  differ  in  any  material  particular  from 

those  possessed  by  the  school  corporations  of 

that  City.     At  all   events,    it  will  not  be 

I  claimed  that  less  extensive  powers  are  con- 

I  ferred  upon  that  City  than  upon  other  cities 

;  and  towns  in  the  State. 

j     The  statute  prescribing  the  studies  which 

I  shall  be  taught  is  precisely  the  same  as  ap- 

j  plied  to  all  the  public  schools  of  the  State. 

j  That  which  the  Board  of  School  Commission- 

I  ers  of  Indianapolis  may  be  compelled  to  do 

!  by  mandate,  by  way  of  changing  its  course 

-  of  study  and  system  of  grading,  the  board  of 

I  school  trustees  of  every  city  and  town  in  the 

'  State  may  be  compelled  to  do. 

It  may  be  well  to  consider,  first,  the  nat- 
ure of  the  power  conferred  upon  school  of- 
ficers where  they  are  authorized  to  establish 
and  maintain  eraded  schools. 

What  is  a  graded  school?  The  Century 
Dictionary  defines  it:  "A  school  divided 
into  different  departments,  taught  by  differ- 
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ent  teachers,  in  which  the  children  pass  from 
the  lower  departments  to  the  higher  as  they 
advance  in  education." 

At  page  226  of  the  Annual  Report  for  1877 
of  the  United  States  Commissioner  of  Edu- 
cation, such  a  school  is  defined  as  "an  ar- 
rangement of  pupils  according  to  their  age 
and  capacity  to  study  certain  things. '^ 

The  establishment  and  maintenance  of  a 
graded  school,  therefore,  involves  not  only  the 
j^rading  of  the  pupils  according  to  age,  capac- 
ity or  acquirement,  but  the'  adoption  of  a 
course  of  study  and  of  rules  for  the  advance- 
ment of  pupils  from  grade  to  grade  as  they 
advance  in  acquirement.  The  nature  and  ex- 
tent of  the  power  possessed  by  school  ofiioers 
to  direct  and  control  the  course  of  study  in 
the  schools  in  their  charge  has  been  many 
times  considered  by  this  court  and  the  courts 
of  other  States. 

The  case  of  State  v.  Webber,  108  Ind.  81, 
6  West.  Rep.  249,  was  a  case  involving  the 
power  of  the  school  board  to  add  music  to 
the  list  of  prescribed  studies,  and  to  suspend 
from  the  school  those  who  refused  to  pursue 
that  study.  The  court  held  that  the  makini? 
of  a  rule  of  that  character  was  an  exercise  of 
the  discretionary  power  possessed  by  the 
board,  and  denied  mandamus  to  compel  the 
re-admission  of  a  pupil  suspended  for  refusal 
to  comply  with  it.  In  the  course  of  the 
opinion,  the  court  said :  **It  was  competent, 
we  think,  for  the  trustees  of  the  school  City 
of  Laporte  to  enact  necessary  and  reasonable 
rules  for  the  government  of  the  pupils  of  its 
high  school,  directing  what  branches  of 
learning  such  pupils  should  pursue,  and 
regulating  the  time  to  be  given  to  any  partic- 
ular study,  and  prescribing  what  b<x>k  or 
books  should  be  used  therein.  .  .  .  The 
power  to  establish  graded  schools  carries 
with  it,  of  course,  the  power  to  establish  and 
enforce  such  reasonable  rules  as  may  seem 
necessary  to  the  trustees  in  their  discretion, 
for  the  government  and  discipline  of  such 
schools,  and  prescribing  the  course  of  in- 
struction therein.  .  .  .  Where  such 
trustees  may  have  established  a  system  of 
graded  schools,  or  such  modification  of  them 
as  may  be  practicable  within  their  respective 
corporations,  they  are  clothed  by  law  with 
the  discretionary  power  to  prescribe  the  course 
of  instruction  in  the  different  grades  of  their 
public  schools.  .  .  .  The  important 
question  arises,  Which  should  govern  the 
public  high  school  of  the  City  of  Laporte 
as  to  the  branches  of  learning  to  be  taught 
and  the  course  of  instruction  therein,  the 
school  trustees  of  such  city,  to  whom  the 
law  has  confided  the  direction  of  these  mat- 
ters, or  the  mere  arbitrary  will  of  the  relator 
without  cause  or  reason  in  its  support?  We 
are  of  opinion  that  only  one  answer  can  or 
ought  to  be  given  to  this  question.  The  ar- 
bitrary wishes  of  the  relator  in  the  premises 
must  yield,  and  be  subordinated  to  the  gov- 
erning authorities  of  the  school  City  of 
Laporte,  and  their  reasonable  rules  and  regu- 
lations for  the  government  of  the  pupils  of 
its  high  school.^ 

Upon  the  question  of  the  discretionary 
power  possessed  by  the  school  officers  in  the 
management  of  the  schools  placed  in  their 
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charge,  the  authorities  overwhelmingly  sup- 
port the  doctrine  above  laid  down. 

In  Guernsey  v.  Pitkin,  82  Vt.  224,  the 
following  language  is  used  by  Redfield,  CK 
J.  :  "But  in  regard  to  these  branches  which 
are  required  to  be  taught  in  the  public 
schools,  the  prudential  committee  and  the 
teachers  must  of  necessity  have  some  discre- 
tion as  to  the  order  of  teaching  them,  the 
pupils  who  shall  be  allowed  to  pursue  them, 
and  the  mode  in  which  they  shall  be  taught. 
If  this  were  not  so,  it  would  be  impossible  to 
classify  the  pupils." 

In  Fernter  v.  Tyler,  48  Vt.  444,  the  court 
says :  "  It  stands  out  so  plain  as  not  to  be 
matter  for  debate,  even  if  it  be  not  expressly 
conceded,  that  schools,  in  order  to  realize 
the  intent  of  the  Constitution  in  their  be- 
half, must  be  subjected  to  system  and  order 
under  established  rules." 

In  Lomthoe  v.  Biehards,  88  Me.  879,  it  is 
said :  **  If  the  right  to  direct  the  course  of 
instruction   and  the  books  to  be    used    is 

fiven,  Uie  right  to  enforce  obedience  to  the 
eterminin^  power  must  manifestly  exist,  or 
the  determination  will  be  ineffectual.  It 
would  be  more  than  idle  to  grant  this  power 
to  direct  if  anyone  can  set  at  naught  the  ac- 
tion of  the  committee. " 

In  Roberts  v.  BoeUm,  5  Cush.  198,  it  is 
said  :  "  The  power  of  general  superintendence 
vests  a  plenary  authority  in  the  committee 
to  arrange,  classify  and  distribute  pupils, 
in  such  a  manner  as  they  think  best  adapted 
to  their  general  proficiency  and  welfare. " 

In  Hodgkine  v.  Bockport,  105  Mass.  475, 
the  Supreme  Judicial  Court  of  Massachusetts 
says  of  a  statute  which  says  that  school  offi- 
cers "shall  have  the  general  charge  and 
superintendence  of  all  the  public  schools  in 
town,"  that  "this  general  power  by  neces- 
sary implication  includes  the  power  to  make 
all  reasonable  rules  and  regulations  for  the 
discipline,  government  and  management  of 
the  schools. " 

To  the  same  effect  are  the  cases  of  Sewell 
V.  Board  of  Educatum,  29  Ohio  St.  89 :  Fertieh 
V.  Miehener,  111  Ind.  472,  9  West.  Rep.  894 ; 
King  v.  Jefferson  City  School  Board,  71  Mo. 
628,  86  Am.  Rep.  499,  and  many  other  cases 
that  might  be  cited. 

The  case  of  Trustees  of  Schools  v.  People, 
87  111.  808,  29  Am.  Rep.  65,  is  one  of  a  line 
of  cases  opposing  the  principle  laid  down 
in  State  v.  WMer,  supra,  in  so  far  as  affects 
the  right  of  the  parent  to  elect  what  studies 
in  the  prescribed  course  may,  and  what  may 
not,  be  pursued  by  his  child,  it  being  there 
held  that  the  parent  may  thus  elect.  To  the 
same  effect  are  Morrow  v.  Wood,  85  Wis.  59 
(which  is  probably  the  leading  case  taking 
that  view)  ;  Rulison  v.  Post,  79  111.  567,  and 
some  other  cases.  These  cases*  however, 
while  holding  that  a  pupil  cannot  be  com- 
pelled to  pursue  a  certain  study  against  the 
will  of  the  parent,  expressly  recognize  and 
declare  the  right  to  classify  and  grade,  and 
that  there  can  be  no  interference  by  the 
parent  with  that  right.  While  the  parent 
may  say  that  his  child  shall  not  be  required 
to  pursue  certain  studies,  as  to  such  studies 
as  the  child  does  pursue,  he  must  conform  to 
the  established  rules,  and  must  take  them  in 
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the  order,  in  the  classes  and  in  thfe  manner 
prescribed  by  the  school  officers. 

In  Trustees  of  Schools  v.  People^  supra,  it  is 
said  :  **  Under  the  power  to  prescribe  neces- 
sary rules  and  regulations  for  the  manage- 
ment and  government  of  the  schools,  they 
may,  undoubtedly,  require  classification  of 
the  pupils  with  respect  to  the  branches  of 
study  they  are  respectively  pursuing,  and 
with  respect  to  proficiency  and  degree  of  ad- 
vancement in  the  same  branches.  .  .  . 
All  regulations  or  rules  to  these  ends  are  for 
the  benefit  of  all,  and  presumptively  promo- 
tive of  the  interests  of  all.  No  parent  has 
the  right  to  demand  that  the  interests  of  the 
children  of  others  shall  be  sacrificed  for  the 
interests  of  his  child,  and  he  cannot,  conse- 
quently, insist  that  his  child  shall  be  placed 
or  kept  in  particular  classes,  when  by  so  do- 
ing others  will  be  retarded  in  the  advance- 
ment they  would  otherwise  make ;  or  that 
his  child  shall  be  tauj2:ht  studies  not  in  the 
prescribed  course  of  the  school.     .    .  The 

rights  of  each  are  to  be  enjoyed  and  exercised 
only  with  reference  to  the  equal  rights  of  all 
others.  ^ 

And  in  Morraw  v.  Wood,  supra,  it  is  ex- 
pressly stated  that  **  the  parent  did  not  pro- 
pose to  interfere  with  the  gradation  or  clas- 
sification of  the  school,  or  with  any  of  its 
rules  and  regulations,  further  than  to  assert 
his  right  to  direct  what  studies  his  boy 
should  pursue  that  winter;"  that  is,  that 
he  should  be  allowed  to  omit  a  certain  study 
and  thus  stay  out  of  certain  of  the  estab- 
lished classes.  If  the  opinion  of  the  ma- 
jority of  the  court  in  this  case  should  stand 
as  declaratory  of  the  law,  it  will  be  unique, 
as  being  the  first  and  only  case  under  a  stat- 
ute which  confers  on  school  oflScers  general 
power  over  and  control  of  the  public  schools 
to  declare  the  right  of  the  parent  instead  of 
the  school  ofiScer  to  control  the  gradation 
and  classification  of  the  pupils.  It  is  against 
all  the  authorities,  and,  in  principle  express- 
ly overrules  State  v.  Webber,  supra. 

Power  to  establish  and  maint.ain  graded 
schools  has  been  possessed  by  the  school  offi- 
cers of  this  State  for  more  than  thirty-five 
years ;  the  Act  of  March  5,  1865  (1  Gav.  &  H. 
Stat.  542),  containing  this  provision:  Aec. 
8.  .  .  .  They  may  also  establish  graded 
schools,  or  such  modification  of  them  as  may 
be  practicable." 

The  Act  of  March  6,  1865  (1  Davis,  Stat. 
778),  contains  the  following  :  "Section  14: 
The  trustees  shall  take  charge  of  the  educa- 
tional affairs  of  their  respective  townships, 
towns  and  cities.  .  .  .  They  may  also 
establish  graded  schools,  or  such  modifica- 
tion of  them  as  may  be  practicable ;  and  pro- 
vide for  admission  into  the  higher  depart- 
ments of  the  graded  school  from  the  primary 
schools  of  their  township  such  pupils  as  are 
sufficiently  advanced  for  such  admission. " 

The  law  which  authorizes  the  establish- 
ment of  graded  schools  by  necessary  implica- 
tion carries  with  it  the  power  to  establish 
and  enforce  all  necessary  and  reasonable 
regulations  for  ^frading  such  schools,  and 
for  establishing  a  course  of  instruction  there- 
in ;  to  assign  to  each  study  its  place  in  the 
course  and  to  prescribe  reasonable  rules  for 
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the  progression  of  pupils  from  grade  to  grade. 
In  addition  to  this,  the  Act  of  March  8, 
1871,  confers  express  authority  in  the  follow- 
ing terms:  ^'To  establish  and  enforce  ref- 
lations for  the  grading  of  and  course  of  in- 
struction in  the  schools  of  the  City,  and  for 
the  government  and  discipline  of  sach 
schools."    Rev.  Stat.  1881,  §  4460,  cl.  7. 

The  Statute  authorizing  the  introduction 
of  the  German  language  as  a  branch  of  study 
was  enacted  May  5,  1869.  It  declares  in  ex- 
press terms  that  when  introduced,  it  is  **as 
a  branch  of  study."    Rev.  Stat.  1881.  g4497. 

This  was  necessarily  done  in  view  of  exist- 
ing laws,  authorizing  the  establishment  of 
graded  schools,  with  the  attendant  power  to 
regulate  the  course  of  study,  assigning  to 
each  branch  of  study  its  appropriate  place. 
As  a  branch  of  study,  it  is  like  the  other 
branches  of  study  prescribed  by  the  same  Act. 
subject  to  similar  regulation  by  the  school 
officers.  To  hold  otherwise  would  be  to 
hold  that  by  the  Act  of  May  5,  1869,  there 
was  an  implied  repeal  of  the  Statute  giying 
power  to  grade  to  school  officers  in  so  far  as 
this  one  branch  of  study  iel  concerned.  It  is, 
of  course,  too  well  settled  to  require  citation 
of  authorities  that  repeals  by  implication 
are  not  favored,  and  that  the  two  statutes 
must,  if  possible,  be  construed  in  paWwaotma 
so  that  full  force  and  effect  can  be  given  to 
each.  Again,  by  what  rule  of  constnictioD 
can  it  be  said  that  when  the  Legislature  two 
years  later  conferred  power  to  establish  reg- 
ulations for  the  grading  and  course  of  in> 
struct  ion  in  the  schools  of  the  City,  it  in- 
tended to  and  did  except  one  branch,  and 
deny  to  the  school  board  any  control  over  it? 
Indeed,  as  I  underst-and  the  position  and  ar- 

fument  of  appellee's  counsel,  it  is  that  the 
uty  is  imperative  to  provide  for  the  teach- 
ing of  all  of  the  studies  prescribed  by  the 
Statute  in  each  grade.  In  this  they  are  at 
least  logical,  and  if  they  are  right,  the  power 
to  grade  schools  and  establish  a  course  of 
study  is  reduced  to  a  very  attenuated  shadow, 
as  each  person  whose  children  are  attending 
a  given  school,  who  wishes  them  to  be  taught 
in  any  one  of  the  required  studies  placed  in 
grades  in  advance  of  that  to  which  they  be- 
long, can  compel  a  change  in  the  course  of 
study  for  his  accommodation.  The  separate 
and  individual  opinion  or  caprice  of  the  par- 
ents will  be  substituted  for  the  judgment  of 
the  officer,  while  the  order  and  system  of  the 
school -room  will  give  place  to  anarchy. 

The  attempt  to  limit  the  application  of  the 
principle  declared  to  the  one  study  is  in- 
effectual. It  is  made  to  turn  on  a  question 
of  verbal  criticism,  by  which  process  the  con- 
clusion is  reached,  that  by  the  words  *'any 
school"  as  used  in  section  4497,  supra,  (& 
meant  the  particular  building  or  room,  with 
its  cx)mplement  of  teachers,  pupils,  etc., 
which  chances  at  the  time  to  be  occupied  by 
the  pupils  whose  parents  have  presented  the 
petition,  whether  the  building  contains  those 
belonging  to  only  one  out  of  many  grades, 
or,  like  the  ordinary  district  school,  contains 
those  of  all  grades  in  one  room. 

The  further  conclusion  is  also  reached,  that 
school  No.  22,  although  shown  to  contain 
only  certain  pupils  belonging  to  certain  of 
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the  lower  graces  in  the  city  school  system, 
is  a  separate  and  distinct  school  within  the 
meaning  of  the  law.  This  process  of  exami- 
nation of  the  Statute  is  entirely  too  micro- 
scopic to  afford  a  solution  to  the  problem. 
The  Legislature,  in  the  enactment  of  this  law, 
was  prescribing  a  general  rule,  intended  to 
govern  all  the  schools  of  the  State.  In  per- 
haps the  majority  of  the  towns  of  the  State 
one  large  building,  containing  many  rooms, 
accommodates  all  the  grades ;  the  pupils  start- 
ing in  the  primary  room  and  passing  in  time 
from  room  to  room,  as  they  pass  from  grade 
to  ^rade.  Suppose,  while  we  find  this  con- 
dition existing  in  a  given  town,  that  in  a 
neighboring  town  we  find,  instead  of  one 
large  building,  many  small  ones,  each  sep- 
arate from  the  others ;  each  with  it«  comple- 
ment of  teachers  and  pupils,  and  each  accom- 
modating a  single  grade.  With  promotion, 
its  pupils  pass  from  building  to  building, 
as  they  pass  from  grade  to  grade.  By  the 
rule  of  construction  thus  adopted  one  town 
has  a  single  school  and  the  other  has  many 
schools.  In  the  town  with  the  single  large 
building,  the  parents  of  twcnty-flve  children 
attending  that  school  can,  upon  petition, 
have  the  German  language  introduced  as  a 
branch  of  study,  while  in  the  other,  although 
the  parents  of  many  times  that  number  peti- 
tion for  it,  unless  at  least  twenty-flve  of  them 
are  in  one  of  the  buildings  thev  cannot  have 
it.  If  the  requisite  number  of  children  are 
found  only  in  one  of  the  buildings,  they  can 
have  the  study  introduced  into  that  buifding 
and  grade,  and  in  none  of  the  others.  Did 
the  Legislature  intend  any  such  thing?  It 
was  evidently  the  intention  that  a  much 
broader  view  should  be  taken.  The  child, 
when  it  enters  a  graded  school,  does  not  enter 
it  with  a  view  to  completing  its  education 
in  a  single  grade ;  but  expecting  that,  as  in- 
tellect developcs  and  additional  acquirement 
comes,  it  shall  pass  from  ^rade  to  grade,  from 
room  to  room  or,  if  you  please,  from  school  to 
school.  It  is,  of  course,  unfortunate  that 
many  pupils  are  unable  to  complete  the 
course,  and  in  that  way  are  deprived  of  the 
instruction  which  can  only  be  given  to  them 
in  the  later  years  of  the  course.  For  this, 
no  remedy  can  be  devised.  It  is  true  of  all 
studies  which  in  the  course  prescribed  lie 
beyond  the  point  where  they  drop  out.  Under 
any  system  of  grading  which  will  give  time 
for  efficient  instruction,  some  studies  must 
wait  while  others  are  being  tal^en.  To  re- 
quire children  of  primary  grades  to  pursue 
simultaneously  all  of  the  required  studies 
would  be  to  impose  on  their  untrained  in- 
tellects an  unreasonable  and  unjustifiable 
tax.  It  is  upon  this  that  all  systems  of  grad- 
ing are  based,  with  a  view  to  the  gradual 
development  and  unfolding  of  the  child's 
mental  powers.  There  can  be  no  forcing  of 
this  development.  The  task  of  devising  the 
best  means  of  accomplishing  this  end  the  law 
has  entrusted  to  the  school  board.  It  was 
undoubtedly  the  legislative  purpose,  in  au- 
thorizing the  introduction  oi  this  branch  of 
study,  to  give  opportunity  to  acquire  a  prac- 
tical knowledge  of  it.  How  could  this  be 
accomplished  if,  when  it  was  petitioned  for 
by  the  requisite  number  of  persons,  it  was 
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not  thereupon  to  be  placed  in  the  course  with 
other  studies  and  provision  made  for  con- 
tinued and  progressive  instruction  in  it?  In 
this  case  is  it  expected  that  the -pupils  in 
school  No.  22  will  acquire  a  practical 
knowledge  of  that  study  in  the  brief  time 
they  will  remain  in  that  grade? 

It  is  manifest  that  in  that  short  time  they 
could  at  best  acquire  but  a  slight  and  super- 
ficial knowledge  of  the  rudiments  of  the  lan- 
guage, which  could  be  of  no  practical  value 
whatever.  We  cannot  think  that  this  is  what 
the  Legislature  had  in  view. 

In  the  course  of  instruction  prescribed  by 
the  appellant  seven  years  are  devoted  to  that 
study.  That  is,  the  course  of  instruction  in 
that  study  extends  over  that  time.  When  the 
parents  of  school  No.  22  asked  to  have  it  in- 
troduced in  that  room  did  they  expect  that 
when,  in  a  few  months  promotion  carried 
their  children  to  other  grades,  instruction  in 
that  language  would  end?  When  the  Legis- 
lature provided  for  the  admission  of  that 
study  into  schools  on  petition,  it  certainly 
meant  that  it  should  come  in  as  a  branch  of 
study  not  in  a  given  grade,  but  in  the  school, 
viewing  the  school  as  an  entirety  from  the 
time  the  pupil  entered  it  until  he  left.  It  cer- 
tainly meant  to  leave  the  question  as  to  when 
and  where  it  could  be  most  efficiently  taught 
to  the  officers  entrusted  with  the  management 
of  the  schools,  as  they  entrusted  to  them  simi- 
lar discretion  with  reference  to  all  other 
studies.  And  when  these  officers  show  the 
adoption  of  a  plan,  providing  for  the 
thorough  teaching  of  this  study  to  all  the 
school  children  as  soon  as  they  reach  a  cer- 
tain grade,  and  that  to  this  end  they  have 
provided  buildings  convenient  of  access  to 
all,  is  it  lust  or  fair  to  characterize  this  as 
a  proposition  to  teach  the  study  only  to  some 
other  children  in  some  other  part  of  the  City? 

Much  false  reasoning  in  this  case  comes 
from  considering  it  as  a  question  of  adding 
a  particular  study  to  the  course  instead  oi 
adding  an  additional  study.  Suppose  this 
statute,  instead  of  providing  for  the  intro- 
duction of  the  Grerman  language,  provided 
for  the  introduction  in  precisely  the  same 
manner  of  some  of  the  higher  branches  of 
mathematics ;  strike  out  the  words  "  German 
language,  **  and  insert  instead,  algebra,  or 
trigonometry  or  geometry,  wouldf  anyone 
seriously  insist  that  the  Legislature  meant 
that  when  a  petition  was  presented  by  the  re- 
quisite number  of  persons  for  its  introduc- 
tion as  a  branch  of  study,  the  Board  would 
not  only  be  required  to  admit  it,  but  might, 
on  demand,  be  compelled  to  provide  for  teach- 
ing it  to  the  primary  grades?  Suppose  the 
last  Legislature  had  amended  the  law  by 
additional  proviso  in  precisely  the  same 
words,  except  that  it  had  called  for  the  in- 
troduction of  the  Hebrew  language ;  a  large, 
intelligent  and  useful  class  of  our  citizens 
would  have  special  interest  in  such  a  law. 
Indeed,  the  great  mass  of  our  people,  be- 
lieving that  the  Hebrew  Scripture  is  the  Word 
of  God,  would  have  special  interest  in  such 
a  law.  If  the  reasoning  in  the  opinion  of 
the  majority  of  the  court  is  sound,  the  Board 
of  School  Commissioners  would  not  only  be 
compelled  to  admit  it  as  a  branch  of  study, 
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but  would  be  powerless  to  determine  where 
in  the  course  of  study  it  should  be  taught, 
and  might  on  demand  be  compelled  to  pro- 
vide for  teaching  it  in  the  primary  j^rades. 
All  the  reasoning  as  applied  to  the  German 
language  would  apply  with  eoual  force  ,to 
the  Hebrew  language,  or  to  the  Italian  or 
French,  or  the  language  of  Sweden. 

I  do  not  question  the  power  of  the  Legis- 
lature to  limit  the  control  of  school  officers 
in  the  management  of  schools.  It  has  created 
these  officers  and  conferred  such  powers  as 
they  have.  Notwithstanding  the  fact  that 
time  has  demonstrated  the  wisdom  of  their 
course,  and  that  the  large  measure  of  dis- 
cretion vested  in  those  officers  has  been  a  po- 
tent factor  in  the  magnificent  development  of 
our  school  system,  the  power  which  created 
can  destroy  them,  or  may  in  any  manner  cur- 
tail their  pqwer.  It  is  not  here  a  question  of 
legislative  policy,  but  of  the  construction  of 
a  legislative  Act.  Althou^,  indeed,  if  one 
interpretation  given  to  this  Act  by  counsel 
for  appellee  in  argument  could  be  correct, 
there  might  be  a  question  of  legislative 
power.  I  refer  to  the  construction  which 
would  view  this  law  as  enacted  for  the  bene- 
fit of  Germans.  As  a  branch  of  study,  there 
can  be  no  objection  to  the  introduction  of 
the  German  language  into  our  schools.  It 
is  a  noble  language,  of  a  great  people.  It 
is  not  only  commercially  advantageous  to  our 
children  to  be  able  to  use  it,  but  it  intro> 
duces  them  to  a  literature  singularly  rich 
and  strong.  But  neither  Germans,  French, 
English,  nor  those  of  any  other  foreign 
nationality  can,  as  such,  have  any  rights  in 
our  public  schools;  and  any  legislation  at- 
tempting to  recognize  or  confer  any  such 
right  would  be  void. 

Our  Constitution,  providing  for  a  system  of 
common  schools,  contemplates  a  school  system 
for  the  education  of  the  children  of  American 
citizens  only,  and  such  an  education  as  will 
fit  them  for  the  duties  of  American  citizen- 
ship. That  which  has  made  the  German 
emigrant  so  welcome  an  addition  to  our  popu- 
lation is  the  readiness  with  which  he  be- 
comes Americanized,  and  the  sincerity  of 
their  devotion  to  their  adopted  country  has 
been  sealed  in  blood  on  many  battle  fields. 
As  American  citizens,  their  rights  in  our 
common  schools  are  the  same  as  if  they  were 
native  bom.  But  the  doors  of  the  common 
school  can  only  legally  open  to  those  of 
foreign  blood  when  they  renounce  their  alien 
allegiance  and  pledge  fidelity  to  the  United 
States.  I  cannot  think  that  the  Legislature 
intended  by  this  action  to  introduce  the  race 
Question  into  our  schools,  or  to  recognize 
the  principle  that  an^r  other  key  than  that 
of  American  citizenship  should,  under  any 
pretense,  open  the  schoolhouse  door.  Souncl 
public  policy  demands  the  emphatic  declara- 
tion that  in  this  country  and  under  our  flag 
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there  is  room  for  but  one  nationality, — where 
all  have  common  interests  and  should  have 
one  common  languaeei 

In  my  opinion,  the  German  language  is, 
by  virtue  of  the  petition  presented  and  the 
demand  made,  one  of  the  required  studies  in 
the  City  of  Indianapolis;  but  that,  as  such, 
it  stands  upon  precisely  the  same  footing  as 
all  the  other  required  studies,  and  should  be 
given  its  proper  place  and  fair  proportion 
of  the  time  m  the  course  of  instruction; 
that  while  the  Board  of  School  Commissioners 
could  be  compelled  by  mandate  to  admit  it 
to  the  course,  if  they  refused,  their  discretion 
could  not,  and  cannot  be  further  controlled. 

Mandate  will  not  lie  to  control  or  direct 
the  exercise  of  a  discretionary  power  by  a 

Sublic  officer.  State  v.  Demaree,  80  Ind.  519 ; 
fadiaan  v.  Smith,  88  Ind.  502;  JeOey  v. 
Roberts,  50  Ind.  1 ;  Burnet  v.  Wabash  A  E. 
Canal,  50  Ind.  261 ;  MitcheUv.  Wiles,  59  Ind. 
864 ;  Fort  Wayne  v.  Oody,  48  Ind.  197 ;  Brtnk- 
meyer  v.  EvansmUe,  29  Ind.  167;  Michigan 
City  V.  Eoberts,  84  Ind.  471. 

Mandate  will  lie  to  compel  an  officer  to  act, 
but  not  to  control  the  manner  of  his  acting 
except  to  discharge  a  duty  specifically  en- 
joined by  law.  See  cases  above  cited,  and 
also  State  v.  Demaree,  80  Ind.  519 ;  Indianap- 
olis V.  Patterson,  83  Ind.  157. 

This  is  the  rule  as  applied  to  school  offi- 
cers equally  with  other  public  officers.  State 
V.  Andrews,  108  Ind.  81,  6  West.  Rep.  249 ; 
Fertich  v.  MicJiener,  111  Ind.  472.  9  West. 
Rep.  894;  Braden  v.  McNutt,  114  Ind.  214, 
18  West.  Rep.  798. 

If  the  discretion  of  the  School  Board  can 
be  controlled  in  the  matter  of  this  particu- 
lar study,  it  can  be  as  to  all  of  the  pre- 
scribed studies; and  there  is  necessarily  sub- 
ordination of  the  power  of  the  Scliool  Board 
in  grading,  to  the  will  of  each  individual 
parent  who  has  a  child  in  attendance  in  the 
school.     This  practically  destroys  it. 

The  difference  between  the  views  enter- 
tained by  the  majority  of  the  court  and  my 
opinion,  briefly  stated,  is  this:  As  they 
construe  the  law,  a  petition  and  demand 
will  only  require  the  admission  of  the  study 
of  the  German  language  to  the  particular 
building  in  which  the  petitioners'  children 
are  at  the  time  instructed,  and  to  no  other 
part  of  the  school ;  and  the  Board  of  School 
Commissioners  are  powerless  to  say  where 
that  shall  be ;  while,  as  I  construe  the  law. 
when  the  petition  is  presented  and  the  de- 
mand is  propesly  made,  that  language  must 
be  placed  in  the  course  with  the  other  re- 
quired studies  for  the  equal  benefit  of  all, 
and  that  the  school  officers  have  the  same 
power  to  assign  it  its  place  in  the  course 
that  they  have  over  any  other  study. 

For  the  foregoing  reasons,  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court. 

Oldsy  J. ,  concurs  in  this  opinion. 
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Xxpreas  authority  U  n<»t  abaolutely  nec- 
essary to  Justify  the  taking  of  a  strip  of  land 
from  a  sohoolbouse  lot  for  a  townway. 

(September  24, 1891.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Hampshire  County  (Knowlton, 
J.)  for  the  opinion  of  the  full  court  of  a  petition 
for  a  writ  of  certiorari  to  quash  proceedings  of 
the  County  Commissioners  in  laying  out  a  town- 
way.     Petition  dismiued. 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  David  Hill  for  petitioners. 
Mr.  W.  O.  Bassett  for  respondents. 

HolmeSf  J.y  deliyered  the  opinion  of  the 
court: 

The  short  question  before  us  is  whether 
county  commissioners  can  take  a  strip  of 
land  from  a  schoolhouse  lot  for  a  townway. 
Takinfi:  the  strip  will  injure  the  lot  consider- 
ably for  school  purposes,  but  will  not  pre- 
yent  its  use,  so  far  as  appears.  We  must  as- 
sume that  the  way  is  necessary,  and,  if  it  be 
material,  we  must  assume  that  taking  this 
strip  is  reasonably  necessary  for  the  way, 
wboeyer  may  be  the  tinal  judge  on  the  latter 
question  when  it  is  raisea. 

The  case  thus  presented  lies  in  the  doubt- 
ful region  between  two  extremes  which  are 
free  from  doubt.  Ordinarily  a  highway  or 
railroad  could  not  be  laid  out  longitudinally 
over  a  previously  established  railroad  or 
highway  by  virtue  of  general  statutory 
powers  or  without  special  authority  from  the 
Legislature.  West  Boston  Bridge  v.  Middlesex 
CauiUy  Comrs.  10  Pick.  270,  272 ;  Springfield 
y.  Connecticut  River  R.  Go.  4  Cush.  63.  71 ; 
Boston  db  M.  R.  Co.  v.  Lotcell  ^  L.  R.  Co.  124 
Mass.  368,  871.  On  the  other  hand,  in  the 
absence  of  special  regulations  and  by  virtue 
of  a  general  authority  to  lav  out  such  roads, 
necessary  crossings  could  oe  made.  When 
we  come  to  more  difficult  cases  we  draw  little 
aid  from  the  varying  statements  of  general 
principles  under  which  authority  will  be 
implied  to  take  land  for  a  second  public  use. 
Bost<m  A  A.  R.  Co.  v.  Boston,  140  Mass.  87, 
89,  1  New  Eng.  Rep.  94;  Providence  db  IF. 
R.  Co.  y.  Norwich  db  W.  R.  Go.  138  Mass. 
^m,  279 ;  Boston  db  M.  R.  Co.  v.  Lmcell  dt  L. 
R.  Co.  124  Mass.  868,  370 ;  WeUington  Peti- 
tioner, 16  Pick.  86,  105. 

We  must  consider  the  relative  importance 
and  the  necessities  of  the  two  uses  generically, 
tiie  extent  of  the  harm  to  be  done,  accept  any 
light  that  history  may  throw,  and  make  up 
our  minds  under  all  the  circumstances  of  the 
particular  case  as  best  we  can.  To  put  cases 
nearer  to  the  present  and  lying  between  the 
two  extremes  which  we  have  mentioned,  it 
would  be  a  strong  thing  to  say  that  without 
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special  circumstances  county  commissioners 
or  other  like  officers  acting  under  general 
powers  could  lay  out  a  highway  through  a 
public  reservoir  so  as  to  ruin  it.  See  State 
y.  Montclair  R.  Co.  35  N.  J.  L.  328 ;  and  as 
further  examples  on  this  side,  Re  Boston  & 
A.  R.  Co.  58  N.  y.  574 ;  Prospect  Park  dt  C. 
I.  R.  Go.  v.  Williamson,  91  N  Y.  562.  On 
the  other  hand,  if  a  tract  of  land  were  held 
for  public  purposes,  which  was  so  broad  that 
it  was  impracticable  to  go  around  it  and 
which  could  be  crossed  without  serious  harm 
by  tbe  edge  of  a  stream  that  flowed  through 
it,  it  well  might  be  held  lawful  for  the  way 
to  cross  it.  See  Wood  v.  Macon  db  B.  R.  Co. 
68  Ga.  539. 

The  proviso  of  our  Act  of  1834,  chap.  187, 
§  1,  the  original  of  Pub.  Stat.,  chap.  82. 
§§  29,  30,  implies  ver^  clearly  that  any 
^railroad  or  other  public  easement  already 
located**  through  a  graveyard  was  located 
lawfully.  The  law  seems  to  be  different  in 
Connecticut.  Ercrffreen  Cemetery  Asm.  v.  New 
Haven,  48  Conn.  234.  When  it  is  considered 
that  very  large  tracts  of  land  often  are  ap- 
propriated to  school  purposes  (see  Statute 
October  3,  1782,  1  Mass.  Spec.  Laws,  33,  84 ; 
March  23,  1784.  1  Spec.  Laws,  72;  March  11, 
1791,  1  Spec.  Laws.  303;  November  17,  1792, 
1  Spec.  Laws,  399;  March  8.  1801,  2  Spec. 
Laws,  425) ,  it  is  impossible  to  accept  an  un- 
qualified rule  that  no  part  of  such  land  can 
be  taken  for  a  way  under  any  circumstances 
without  an  express  enactment.  In  tbe  only 
case  which  we  have  found  precisely  parallel 
to  this  it  was  held  that  the  strip  was  law- 
fully taken  from  the  school  lot.  Rominger 
V.  Simmons,  88  Ind.  458.  See  also  Indiana 
Cent.  R.  Co.  v.  StaU,  3  Ind.  421,  425. 

The  converse  case  of  an  attempt  to  place  a 
schoolhouse  within  the  limits  of  a  highway 
is  by  no  means  so  strong.  Apart  from  any 
comparison  of  the  two  public  uses,  usually 
there  can  be  no  necessity  for  the  selection  of 
such  a  place,  since  there  is  a  much  greater 
freedom  of  choice  as  to  where  a  school  bouse 
shall  be  put  than  where  roads  shall  run.  But 
to  show  the  views  which  have  prevailed  in 
Massachusetts  we  quote  the  following : 

"  November  9,  1702.  The  motion  presented 
in  writing  by  Nathl.  By  field  and  Ebenezer 
Brenton,  lisqrs.,  for  a  resolution  of  this 
question,  viz.  :  whether  tbe  setting  up  a 
court-house  or  schoolhouse  in  the  street  of 
any  town  within  this  Province  where  the 
street  is  so  wide  as  to  leave  not  less  than 
twenty -five  feet  clear  for  oassage  on  each  side 
of  sd.  edifice,  be  not  allowable  within  the 
true  meaning  and  intent  of  the  Act  entitled 
*An  Act  to  Prevent  Incroachments  upon 
Highways,  Streets,  etc.*  and  of  the  proviso 
in  the  said  Act, — was  returned  from  the  rep- 
resentatives with  the  concurrence  of  that 
House  to  the  Resolve  past  thereon  by  the 
board  on  the  4th  currt.  to  wit,-— 

**  Resolved,  that  the  above  building,  being 
a  public  use,  and  within  the  reason  of  the 
proviso  in  the  said  Act,  and  that  the  erecting 
of  the  same  shall  be  accounted  by  this  court 
no  breach  of  the  said  Act  which  resolve  is 
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consented  to  J.  Dudley.  From  Records  of 
the  governor  and  council,  VII. ,  291,  in  1  Prov. 
Laws,  863." 

The  Act  in  question  was  the  Act  of  1698, 
chap.  2.    Very  plainly  schoolhouses  were  not 


saved  by  the  proviso,  but  they  were  read  iii 
by  the  foregoing  resolve.    If  the  present  case 
had    been   presented  we  think   the   answer 
would  have  been  more  unhesitating  still. 
Petition  dismissed. 


OREGON  SUPREME  COURT. 


George  W.  HAHN,  Ee^t, 

BAKER  LODGE,  No.  47,  A.  F.  &  A.  M., 
Appt. 
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*!•   Grants  of  rooms  or  apaartments  In  a 

buildlnflr,  like  leases  of  the  same,  must  be  oon- 
strued  acoordlnff  to  the  inteDtion  of  the  parties, 
and  with  reference  to  the  subject  matter  upon 
whioh  they  operate. 

8.  Where  the  Uukguaige  of  the  g^rant 
does  not  purport  to  convey  an  estate 
or  interest  in  the  land  or  building,  or  any  portion 
of  it,  but  only  a  certain  room  located  in  such 
building,  namely,  ^*tbe  middle  room  or  hall  of 
the  upper  story,"  carefully  distinguishing  by  its 
provisions  the  room  grranted  from  other  rooms, 
and  contains  no  stipulation  as  to  rebuilding  in 
case  of  flre  or  other  casualty,  and  such  building 
is  destroyed  by  flre,  and  the  Identity  and  exist- 
ence of  the  room  as  such  were  extinguished, 
there  was  nothing  remaining  upon  which  the 
conveyance  could  operate,  and  the  rights  of  the 
defendant  terminated. 

8.  If  an  easement  fi»r  a  partienlar  pur- 
pose is  grranted*  when  the  purpose  no  longer 
exlstB  there  is  an  end  of  the  easement. 

(June  24, 1891.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Baker  County  in  favor 
of  complainant  in  a  suit  brought   to  enjoin 

*Head  notes  by  Lord,  J. 


defendant  from  interfering  with  complainant's 
property,  and  to  recover  damages  for  such 
mterfcrence.  AJflrmed,  except  as  to  so  much  of 
the  decree  as  atoarded  damages. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hyde,  Johns  A  Olmstead  and 
T.  C.  Hyde  for  appellant. 

Messrs.  Williams  A  Wood,  for  respond- 
ent: 

The  conveyance  by  deed  or  demise  of  an 
upper  story  in  a  buildine  vests  in  the  grantee 
no  interest  in  the  soil,  and  with  the  destruction 
of  the  premises  his  estate  terminates. 

Harrington  v.  Watson ,  11  Or.  145;  StockvoeU 
V.  Hunter,  52  Mass.  448-455;  Graves  v.  Ber- 
dan,  26  N.  Y.  499;  Winton  v.  Oomish,  5  Ohio, 
478;  Shawmvt  Nat.  Bank  v.  BostX)n,  118  Mass. 
127-131;  Ainsworth  v.  Ritt,  88  Cal.  90;  Kerr 
V.  Merchants  Exch.  Co.  3  Edw.  Ch.  315.  6  L. 
ed.  672;  Th(/me  v.  Wilson,  9  West,  Rep.  46, 
110  Ind.  826. 

When  the  estate  is  destroyed  to  which  an 
easement  is  appurtenant  the  easement  is  extin- 
guished. 

Qayetty  v.  Bethune,  14  Mass.  49;  Ballard  v. 
Butler,  80  Me.  94;  Mussey  v.  Union  Whatf 
Proprs.  41  Me.  84;  Hancock  v.  Wenttoorth,  46 
Mass.  446;  National  O.  M.  W:  Co.  v.  Donald, 
4  Hurlst.  &  N.  8,  16;  AlUn  v.  Oomme,  11  Ad. 
&  El.  759;  Henning  v.  Burnet,  8  Exch.  187; 
Washb.  Easem.  &  Serv.  8d  ed.  pp.  654-667; 
3  Toullier,  Droit  Civil,  522. 

A  mutual  easement,  as  a  party- wall,  is  ex- 
tinguished if  the  wall  be  destroyed  without 
any  act  of  either  party,  as  by  flre. 


NoTB.--Conve]/ancc,  sale  of  part  of  buUding  conveys 
a  mere  easement. 

When  a  buildlner  is  so  constructed  that  one  part 
of  it  Is  made  tributary  to  the  other,  on  a  sale  of 
that  part  of  it  which  Is  tributary  the  natural  pre- 
sumption will  be.  In  the  absenoe  of  an  express 
a^rreement  to  the  contrary,  that  tbe  purcliaser 
takes  the  part  he  buys  subject  to  such  use  by  tbe 
other  part  as  the  mechanical  arrangement  of  the 
building:  imposes.  Mayo  v.  Kewhoff,  13  N.  J.  L.  J. 
179. 

Where  the  owner  of  two  stores  containinsr  but 
one  flifirht  of  stairs  sold  the  store  m  which  there 
were  no  stairs,  and  de8oril)ed  it  by  metes  and 
bounds,  the  conveyance  did  not  carry  with  It  the 
rlRht  of  way  of  necessity  over  the  fllfrbt  of  stairs. 
StlllweU  V.  Foster,  6  New  Eng.  Rep.  649,  80  Me.  888. 

When  the  owner  of  an  entire  estate  makes  one 
part  of  it  visibly  dependent  for  the  means  of  access 
upon  another,  and  creates  a  way  for  its  benefit 
over  the  other,  and  then  grants  the  dependent  part, 
the  other  part  becomes  subservient  thereto,  and  the 
way  constitutes  an  easement  appurtenant  to  the 
estate  mranted,  and  passes  to  the  grantee  as  acces- 
sorial to  the  beneficial  use  and  enjoyment  of  the 
granted  premises.  National  Exch.  Bank  v.  Cun- 
ningrham,  46  Ohio  St.  576. 
18  L.  R.  A. 


Grants  of  apartments  in  a  building:  must  be  con- 
strued according:  to  the  Intention  of  the  parties 
and  with  reference  to  the  subject  matters,  which 
are  rooms  or  apartments,  specifically  designated  by 
numbers  or  otherwise.  Kerr  v.  Merchants  Exch. 
Co.  8  Edw.  Ch.  15, 6  L.  ed.  672,  followed  in  Austin  v. 
Field,  7  Abb.  N.  S.  84, 1  Sheld.  S18;  Billiard  v.  New 
York  ft  C.  G.  C.  Co.  41  Ohio  St.  666. 

A  cellar,  room,  etc,  may  pass  by  their  own  terms 
and  nothing:  more,  and  where  land  is  not  men- 
tioned no  land  passes.  Doe  v.  Burt,  1  T.  R.  701; 
Penruddock^s  Case,  5  Coke,  100. 

The  own^  of  land  can  convey  it,  or  the  profits  of 
It,  In  such  parcels  ss  he  thinks  proper;  he  can  grant 
the  right  to  occupy  a  room  in  the  third  story,  to 
occupy  a  second  story,  a  room  in  the  first  story,  or 
the  cellar  or  part  of  the  cellar;  but  by  such  grants 
the  land  does  not  pass,  although  the  land  is  neces- 
sary to  sustain  those  parts  of  the  bouse.  Winton 
V.  Cornish,  6  Ohio,  477:  Kerr  v.  Merchants  Exch. 
Co.  8  Edw.  Ch.  815,  6  L.  ed.  672;  Rowan  v.  Kelsey.  4 
Abb.  App.  Dec.  127, 2  Keyes,  697. 

An  annexation  to  the  freehold,  impossible  of 
separation  from  tbe  building  erected  thereon,— as 
a  8e(K)nd  story  erected  upon  the  building,— must  be 
regarded  as  the  right  to  a  mere  use,  and  not  of  an 
interest  in  the  land;  and  upon  such  a  grant  the 
mere  proprietary  interest  in  the  real  estate  cannot 
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Sherred  v.  Oiseo,  A  Sandf.  480;  Partridge  v. 
QilbeH,  15  N.  Y.  601;  ifearf<  v.  Kruger,  9  L. 
R  A.  136,  121  N.  Y.  886. 

Lord*  «/.,  delivered  the  opinion  of  the 
court  : 

This  is  a  suit  in  equity,  brought  by  the 
plaintiff  to  restrain  the  defendant  from  in- 
terfering with  certain  alleged  rights  in  cer- 
tain premises  claimed  by  the  plaintiff.  The 
facts  out  of  which  the  question  presented  for 
our  consideration  arose  are  substantially 
these:  The  plaintiff  was  the  owner  of  a 
certain  lot  in  Baker  City,  upon  which  was 
erected  a  two-story  building,  the  middle  room 
or  hall  in  the  upper  story  of  which  was 
owned  by  the  defendant,  and  used  as  a  lodge 
hall,  and,  as  appurtenant  thereto,  it  owneid 
an  easement  as  a  means  of  ingress  and  egress. 
The  room  owned  by  the  defendant,  being  a 
middle  room,  had  front  and  rear  walls  and 
two  lateral  walls.  A  fire  occurring,  the 
whole  building  was  substantially  destroyed. 
The  roof,  floors,  joists,  windows  and  doors 
were  totally  consumed  by  the  flames ;  and  at 
the  same  time  the  rear  and  front  walls  were 
entirely  destroyed  to  their  foundation,  and 
onl^  a  portion  of  the  lateral  walls  remained, 
which  were  fire-cracked,  shaky,  and  unfit  for 
use.  So  far  as  relates  to  the  second  story, 
only  a  portion  of  the  lateral  walls  were  left 
above  the  second  story,  and  as  they  stood 
they  were  unsafe,  and  practically  useless  for 
rebuilding  purposes.  The  other  walls  were 
destroyed,  so  that  the  middle  room  in  the 
second  story,  used  as  a  hall  by  the  defend- 
ants, and  its  foundations,  were  practically 
destroyed  by  the  conflagration,  and  its  iden- 
tity lost  or  extinguished.  While  there  is 
some  conflict  in  the  evidence,  there  is  none 
upon  which  to  base  the  contention  that  there 
was  any  sufficient  portion  of  the  lateral  walls 
remaining  to  preserve  the  identity  of  the 
middle  room,  or  that  such  portions  as  re- 
mained were  sufficiently  safe  for  rebuilding 
purposes  as  they  stood.    The  practical  de- 


duction from  the  evidence,  considered  as  a 
whole,  leaves  no  doubt  that  the  middle  room 
in  the  upper  story,  owned  by  the  defendant, 
was  wholly  destroyed,  and  that  the  building 
itself  was  substantially  destroyed.  Upon 
this  state  of  facts,  the  inquiry  is,  Had  the 
defendant  the  right  which  it  undertook  to 
exercise,  and  which  this  suit  is  brought  to 
enjoin,  of  rebuilding  the  walls  for  the  pur- 
pose of  reconstructing  an  upper  story,  and 
recreating  a  middle  room,  to  be  used  as  a 
lodge  hall  in  the  place  of  the  one  destroyed 
by  the  fire?  By  its  conveyance  the  defendant 
had  granted  to  it  what  was  known  and  styled 
as  the  middle  room  of  the  upper  story  of  the 
building,  and  an  easement  of  ingress  and 
egress.  There  is  no  provision  in  it,  or  right 
given  to  the  defendant,  in  case  of  the  destruc- 
tion of  the  upper  story  by  fire,  or  of  the 
building,  itself  to  rebuild  it.  It  does  dot, 
in  terms,  grant  or  convey  the  land,  and  does 
not  purport  to  grant  or  convey  the  building, 
but  only  the  middle  room  or  hall  in  the 
upper  story,  and  without  any  stipulation  as 
to  rebuilding  in  case  of  fire.  It  seems  to 
us  that  conveyances  of  this  kind,^  like  leases 
of  apartments  in  buildings,  must  be  construed 
according  to  the  intention  of  the  parties,  and 
with  reference  to  the  subject  matter  upon 
which  they  operate.  As  applied  to  a  lease, 
the  doctrine  of  the  law  is,  when  it  is  not 
the  intention  to  grant  any  interest  in  the 
land  further  than  is  necessary  for  the  enjoy- 
ment of  the  room  leased,  that  when  such 
room  is  destroyed  there  is  nothing  upon 
which  the  demise  can  operate,  and  that  the 
lease  terminates  with  the  destruction  of 
the  thing  leased.  Harrington  v.  Watson,  11 
Or.  148.  The  application  of  this  doctrine 
is  well  illustrated  in  the  case  of  Stockwell  v. 
Hunter^  11  Met.  448,  in  which  this  question 
was  carefully  considered.  In  that  case  the 
lessor  of  a  three-story  building  leased  the 
cellar  or  basement  to  a  tenant  for  ^^e  years, 
and  the  other  stories  to  other  tenants ;  but  the 
lease  contained  no  stipulation  as  to  rebuild- 


bQ  recovered.  Thome  v.  Wilson,  9  West.  Bep.  45, 
110  Ind.  885:  2  Washb.  Real  Prop.  25. 

The  right  whiob  one  proprietor  has  to  some 
profit,  benefit  or  lawful  use  out  of  or  over  the 
estate  of  another  proprietor,  is  merely  an  ease- 
ment.   Ritirer  v.  Parker,  8  Cush.  145. 

So  the  grant  of  a  right  to  have  and  to  hold  a 
seoond  story  to  a  building  for  the  use  of  a  lodge  is 
an  easement.   2  Washb,  Real  Prop.  26. 

No  estate  can  be  created  of  mere  space  of  air 
above  ground;  and  though  property  in  a  room  may 
be  conveyed  (Brooke,  Abr.  Demand^  20:  Tear  Book 
5  Hen.  VIII.,  p.  9);  yet,  if  the  foundation  fail,  the 
property  goes:  it  ceases  with  the  thing  itself.  Jack- 
son V.  Buel,  9  Johns.  298;  Jackson  v.  May,  16  Johns. 
184. 

So  if  a  church  is  burned,  the  right  to  a  pew 
therein  is  gone.    Freligh  v.  Piatt,  5  Cow.  494. 

A  distinction  is  made  between  the  lease  of  a 
house  and  the  lease  of  an  apartment  therein.  In 
the  former  case  the  lease  carries  with  it  the  land 
whereon  the  house  stands;  in  the  latter  case  it 
does  not.  Thus,  where  a  cellar  was  leased,  and  the 
building  was  destroyed  by  fire,  it  was  held  that  the 
lessee  had  no  right  to  roof  in  the  space  he  had 
formerly  occupied.    Winton  v.  Cornish,  6  Ohio,  477. 

The  interest  of  the  occupier  of  a  room  in  a 
building  is  peculiar;  he  has  simply  the  right  of 
18  L.  R  A. 


occupation,  and  a  destruction  of  the  building  ends 
that  right.  Kerr  v.  Merchants  Exch.  Co.  8  Edw. 
Ch.  815, 6  L.  ed.  672;  Graves  v.  Berdan,  29  Barb.  100; 
Smith  V.  St.  Philips  Church,  10  Cent.  Rep.  473, 107 
N.  T.  610;  Tenant  v.  Goldwin,  1  Saik.  860. 

A  destruction  of  the  house  in  the  absence  of 
covenants  to  repair  terminates  the  tenancy.  Alos- 
worth  V.  Ritt,  38  Cal.  90;  Chamberlain  v.  Godfrey, 
60  Ala.  684;  McMiUan  v.  Solomon,  42  Ala.  866;  Rowan 
V.  Kelsey.  18  Barb.  490. 

If  the  building  is  destroyed,  no  right  of  posses- 
sion in  any  part  of  the  lot  remains  in  any  of  the 
former  occupants.    Pearoe  v.  Colden,  8  Barb.  527. 

At  the  expiration  of  a  lease  of  land,  an  action  of 
ejectment  for  the  lot  alone,  by  metes  and  bounds, 
lies  against  parties  occupying  separately  the  dif- 
ferent  stories  of  the  building,  as  Joint  trespassers 
on  the  land,  in  using  it  to  uphold  the  building,  and 
plaintiff  is  not  bound  to  elect  against  which  one  he 
will  proceed.    Pearce  v.  Ferris,  10  N.  Y.  286. 

Extinaulsihment  of  easement. 

An  easement  is  one  of  the  rights  of  property 
which  may  be  extinguished  or  destroyed.  See 
Hancock  v.  Wentworth,  5  Met  446;  1  Bolle,  Abr. 
984;  2  Foumel,  Trait6  de  Voisinage,  406;  8  Toullier, 
Droit  avil,  622;  Washb.  Easem.  701. 
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ing  in  case  of  fire,  and  it  was  held  that  the 
destruction  of  the  building  terminated  the. 
lessee's  rights  in  the  premises.  It  was  put 
upon  the  ground  that  such  lease  of  distinct 
Tooms  or  apartments  do  not  carry  any  interest 
in  the  land  beyond  that  connected  with  the 
enjoyment  of  the  particular  room ;  that  the 
room  was  the  thin^  leased ;  and  that  the  de- 
struction of  the  thing  leased  necessarily  ter- 
minated the  lessee's  interest  therein.  The 
real  question  in  all  such  cases,  as  it  must  be 
in  the  case  at  bar,  is  whether  the  intention 
of  the  parties,  collected  from  the  whole  in- 
strument, was  to  grant  any  estate  in  the  land. 
The  language  in  the  conveyance  precludes 
the  idea  that  it  was  the  intention  to  grant 
the  building,  or  any  portion  of  it,  but  only 
a  certain  room  located  in  that  building  (*'the 
middle  room  or  hall  of  the  upper  story"), 
which  is  the  principal  thing  granted,  and 
which  is  identified  by  description  to  distin- 
guish it  from  other  rooms. 

As  the  conveyance  does  not  purport,  in 
terms,  to  grant  any  estate  or  interest  in  the 
land,  and  as  the  provisions  of  the  conveyance 
carefully  distinguish  the  room  grunted  from 
other  rooms  of  the  building,  and  as  it  con- 
tains no  stipulation  to  rebuild  in  case  of  fire 
or  other  casualty,  there  is  nothing  to  be 
taken  by  implication  to  justify  us  in  holding 
that  any  grant  of  an  estate  in  the  land  was 
intended.  It  is  not  doubted  that  there  may 
be  a  freehold  interest  in  a  part  of  a  building. 
1  Washb.  Real  Prop.  18.  Nor  do  we  wish 
to  be  understood  as  holding  that  the  sale  of 
an  interest  in  a  building  may  not  be  a  sale 
of  an  estate  or  interest  in  the  subjacent  soil. 
What  we  are  trying  to  indicate  is  that,  by 
the  terms  of  the  interest,  it  is  the  middle 
room  or  hall  of  the  upper  story  which  was 
granted  to  the  defendant,  and  not  a  part  of 
uic  building ;  that  the  defendant  did  not  ac- 
quire any  right  of  ownership  in  the  building, 
or  any  part  of  it,  but  in  the  room  or  space 
inclosed  by  that  part  of  the  building  which 
was  described  and  identified  as  the  middle 
room  or  hall  of  the  upper  story.  This  it 
owned;  and  so  long^as  it  existed,  and  its 
identity  was  preserved,  the  defendant  had 
the  right  to  its  enjovment.  But  when  the 
fire  destroyed  the  building,  and  the  identity 
of  the  room  and  its  existence  as  such  were 
extinguished  and  at  an  end,  there  was  nothing 
remaining  upon  which  the  defendant's  con- 
veyance could  operate,  and  its  rights  at  once 
terminated.  In  Thome  v.  WiUan,  110  Ind. 
13  L.  R.  A. 


825,  9  West.  Rep.  45,  where  a  committee  on 
behalf  of  the  order  of  freemasons  had  granted 
the  ri^ht  to  construct  a  second  story  upon  a 
building  erected  by  the  owner  of  the  land, 
^'to  have  and  own  said  second  story  for  their 
use  perpetually,"  it  was  held  that  they  did 
not  acQuire  any  proprietary  interest  in  the 
freehold  of  which  such  second  story  became 
a  part.  In  construing  the  instrument,  the 
court  says :  "  It  is  evident  that  the  instru- 
ment relied  on  by  the  appellant  does  not  con- 
vey an  interest  in  the  land ;"  and  then  adds : 
^'For  it  is  quite  clear  that,  if  the  buildings 
should  be  totally  destroyed,  the  rights  of 
the  appellants,  and  of  their  grantors  as  well, 
would  at  once  terminate. "  Ajs  the  instrument 
grants  the  defendant  no  estate  in  the  land, 
and  contains  no  stipulation  of  the  right  to 
rebuild  in  case  of  destruction  by  fire  or  other 
casualty,  it  would  seem  to  be  plain  that  it 
was  the  intention  of  the  parties,  collected 
from  their  agreement  and  its  subject  matter, 
that  the  agreement,  and  the  relation  created 
by  it,  should  terminate  with  the  destruction 
of  the  building. 

The  remaining  question  is  whether  the 
easement  for  the  purpose  of  ingress  and  egress 
was  extinguished  by  the  destruction  of  the 
building.  The  facts  show  that  such  easement 
was  granted  for  the  particular  purpose  of 
affording  ingress  and  egress  to  the  building. 
Without  it  the  principal  thing  (the  room 
granted)  would  be  practically  useless.  It 
was  essential  and  necessary  for  the  enjoyment 
of  the  room,  and  was  granted  on  account  of 
it.  Nor  is  it  of  any  use,  within  the  purposes 
of  the  grant,  without  the  existence  of  the 
room.  In  such  case,  the  general  rule,  as 
stated  by  Mr.  Washburn,  is  that,  "if  an 
easement  for  a  particular  purpose  is  granted, 
when  that  purpose  no  longer  exists  there  is 
an  end  of  the  easement."  Washb.  Easem. 
pp.  654,  657.  When  the  reason  and  necessity 
for  the  easement  ceased,  within  the  intent 
for  which  it  was  granted,  as  it  did  when  the 
building  was  destroyed  by  fire,  it  would 
logically  result  there  was  an.  end  of  the  ease- 
ment. 

For  these  reasons  we  think  there  was  no 
error  upon  the  legal  questions  presented  by 
this  record,  but  that  the  damages  awarded  are 
not  justified  by  thefaets  under  the  cireumstaTwes, 
and  that  the  decree  awarding  them  must  be  dis- 
allowed, but  ill  all  other  things  affirmed^  and  so 
it  is  ordered. 
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John  D.  YALE 

V, 

WEST  MIDDLE   SCHOOL  DISTRICT. 

(60  Ck>nn«  489.) 

Achlld  Uvlnfir  with  a  domiciled  resident 
and  taxpayer  of  a  flchocil  district  as  a 

member  of  his  family,  with  the  expeotatton  on 
the  part  of  all  parties  interested  that  this  relation 
-will  continue  permanently,  although  she  has 
never  been  formally  adopted  and  may  not  have 
a  domicU  In  the  technical  sense  of  that  term  in 
the  district,  has  a  '^residence"  in  that  district  for 
school  purposes  and  cannot  be  compelled  to  pay 
tuition  as  a  non-resident. 

(November  19, 1890.) 

APPEAL  by  defendaDt  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
restraining  it  from  interfering  with  the  attend- 
ance of  a  certain  child  upon  the  public  schools 
of  the  district.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  E.  Gross  for  appellant 

Mr.  T.  M.  Maltbie,  for  appellee: 

It  is  the  undoubted  right  of  a  father  or  guar- 
dian to  fix  the  residence  of  a  minor  at  some 
place  other  than  his  own  residence  or  domicil. 

A  guardian  has  the  same  power  over  bis 
ward  that  a  parent  has  over  his  child.  He  has 
the  custody  of  his  person,  and  may  appoint  the 
place  of  his  residence. 

Holpoke  V.  Baskins,  5  Pick.  26.  See  also 
KirJdandY,  Whately,  4  AUen,  i62. 

Residence  for  school  purposes  differs  entirely 
from  that  fixed  and  permanent  residence  neces- 
sary to  gain  a  settlement. 

Mzlt(m  aeAod  Dist.  No.  t  v.  Bra^on,  28  N. 
H.  507;  Brentwood  School  Dist.  No,  2  v.  Pol- 
lard, 55  N.  H.  508;  StaU  v.  Tfuiyer,  74  Wis.  48. 


In  determining  questions  of  residence  and 
domicil  and  changes  therein,  the  intention  of 
the  parties  concerned  is  the  all-important  con- 
sideration. 

Clinton  v.  Westbrook,  88  Conn.  12. 

Andrews,  Gh,  J.,  delivered  the  opinion 
of  the  court  : 

The  plaintiff  is,  and  has  been  since  May, 
1887.  a  domiciled  resident  and  taxpayer  in 
the  defendant  School  District.  Ada  Austin, 
a  child  of  thirteen  years,  has  been  during  all 
that  time  living  with  him  as  a  member  of 
his  family.  She  attended  school  in  said  Dis- 
trict. The  defendant  presented  to  the  plain- 
tiff a  bill  for  her  tuitioh,  and  threatened  to 
exclude  her  from  attending  the  school  unless 
such  bill  was  paid.  The  plaintiff  thereupon 
preferred  the  present  complaint  to  the  supe- 
rior court,  praying  that  the  District  be  en- 
joined from  interfering  in  any  manner  with 
the  attendance  of  the  said  Ada  Austin  at  the 
school.  The  superior  court  granted  the  in- 
junction, and  the  defendant  has  appealed  to 
this  court. 

The  defendant  insists  that  it  has  the  right 
to  require  tuition  to  be  paid  for  the  schooling 
of  the  said  Ada,  for  the  reason  that  she  did 
not  so  reside  in  or  belong  to  the  School  Dis- 
trict that  she  could  be  enumerated  as  a  per- 
son within  school  age  residing  therein.  This 
claim  implies— what  was  directly  admitted 
by  the  counsel  for  the  defendant — that  if  she 
might  lawfully  be  enumerated  in  the  District 
then  she  was  entitled  to  attend  school  there 
without  paying  tuition.  The  said  Ada  is  a 
niece  of  the  plaintiff's  wife.  She  was  bom 
in  the  State  of  Illinois,  where  her  parents 
then  resided.  Her  parents  now  reside  in 
Missouri,  and  have  never  resided  in  this 
State.     The  plaintiff  and  his  wife  have  no 


N<yiR.— Commons-school  privUeges  are  regultUed  by 
statute. 

The  riffht  to  be  educated  in  the  common  schools 
of  the  State  is  one  derived  entirely  from  legislation, 
and  as  such  is  subject  to  such  limitations  as  the 
Legislature  may,  from  time  to  time,  see  fit  to 
make.  It  is  not  a  constitutional  right.  Dallas  v. 
Fo6dick.40  Row.  Pr.  249. 

An  Inhabitant  cannot  claim  for  his  children  the 
absolute  right  to  select  such  a  school  for  them  as 
he  pleases,  in  disregard  of  the  regulations  of  the 
board  of  public  instruction.  People  v.  Baston,  18 
Abb.  Pr.  159. 

The  board  of  public  instruction  have  the  power, 
in  their  discretion,  to  adopt  regulations  for  the  ad- 
mission of  pupils,  by  which  the  assignment  of  chil- 
dren between  schools  affording  equal  advantages 
shall  be  determined;  but  if  thoy  should  unlaw- 
fully exclude  a  child  from  a  school,  the  remedy 
would  be  by  action.   i2>id. 

DomicU,  how  determined. 

The  domicil  is  the  habitation  fixed  in  any  place 
with  an  Intention  of  always  staying  there,  while 
simple  residence  is  much  more  temporary  in  its 
character.    New  York  v.  Qenet,  4  Hun,  487. 

A  minor  may  have,  for  school  purpose-,  a  resi- 
dence other  than  that  of  his  parents.  State  v. 
Thayer,  74  Wis.  48. 

Domicil  is  but  the  established,  fixed,  permanent 
18  L.  R.  A. 


or  ordinary  dwelling-place  or  place  of  residence  of 
a  person,  as  distinguished  fi*om  his  temporary  and 
transient,  though  actual,  place  of  residence.  It  is 
his  legal  residence,  as  distinguished  from  his  tem- 
porary place  of  abode;  or  his  home,  a?  distinguished 
from  a  place  to  which  business  or  pleasure  may 
temporarily  call  him.  Salem  v.  Lyme,  2Q  Conn.  74; 
Black,  Law  Diet,  title,  Domicil. 

Bvery  person  must  have  a  domicil  somewhere; 
and  he  can  only  have  one  domicil  at  one  and  the 
same  time.  Every  person  baa  a  domicil  of  origin, 
which  he  retains  until  he  acquires  another;  and  the 
one  thus  acquired  is  in  like  manner  retained  until 
be  acquires  a  third  domiclL  The  existing  domicil 
always  continues  until  another  is  acquired.  So  by 
the  acquisition  of  another,  the  former  domicil  is 
relinquished.  Abington  v.  North  Brldgewatsr,  f3 
Pick.  170;  Thomdike  v.  Boston,  1  Met.  242;  Kilburn 
V.  Bennett,  8  Met.  199. 

The  domicil  of  origin  arises  from  birth  or  con- 
nections. The  domicil  of  a  minor  follows  that  of  his 
father,  and  remains  until  he  acquires  another « 
which  he  cannot  do  until  he  becomes  an  adult. 
Andrews  v.  Herriot,  4  Cow.  616,  note  i, 

A  domicil  is  defined  to  be  the  place  where  a  per- 
son has  fixed  his  habitatioD,  without  any  present 
intention  of  removinjr  therefrom.  Putnam  v. 
Johnson,  10  Mass.  488;  1  Bouvler,  Law  Diet.  480. 

It  is  defined  by  Webster  to  be  a  place  of  perma-* 
nent  residence  either  of  an  individual  or  a  family. 
11 
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ohildrcn.  In  1882  the  child,  then  being  six 
years  old,  came  to  live  with  the  plaintiff, 
who  then  resided  in  Winchester  in  this  State, 
upon  an  arrangement  between  the  plaintiff 
and  his  wife  on  the  one  hand  and  the  parents 
of  the  child  on  the  other,  that  she  should  live 
with  the  plaintiff  and  his  wife  so  long  as 
they  should  live,  unless  she  should  sooner  by 
marriage  or  otherwise  make  a  home  for  her- 
self. Pursuant  to  that  arrangement  she  has 
ever  since  resided  with  the  plaintiff,  and  he 
has  had  the  entire  actual  control  over  her, 
caring  for  her  in  all  respects  as  though  she 
was  his  own  child.  In  May,  1887,  the  plain- 
tiff removed  from  Winchester  to  Hartford, 
purchased  a  lot  within  the  school  district, 
built  a  house  thereon,  and  has  since  that 
time  resided  there  with  his  family,  which 
consists  only  of  himself,  his  wife,  and  the 
said  Ada ;  and  he  has  no  intention  of  chang- 
ing such  residence.  It  is  the  expectation  and 
the  intent  of  tlie  said  Ada,  and  of  her  par- 
ents, and  of  the  plaintiff  and  his  wife,  that 
she  shall  continue  to  live  with  the  plaintiff 
and  his  wife  as  their  own  child  so  loug  as 
they  shall  live.  The  plaintiff  and  his  wife 
have  never  formally  adopted  her  according  to 
the  Statute  regulating  the  adoption  of  chil- 
dren. 

It  is  the  claim  of  the  defendant  that  no 
child  can  be  properly  enumerated  in  any 
school  district  as  belonging  thereto,  so  as  to 
be  entitled  to  instruction  in  Us  schools  with- 
out tuition,  unless  such  child  has  a  legal 
residence  in  the  sense  of  domicil  therein,  or 
is  an  apprentice  to  a  master  residing  there, 
or  is  a  pauper  and  so  a  ward  of  the  public. 
It  is  not  pretended  that  the  child  Ada  is  an 
apprentice  and  she  certainly  is  not  a  pauper. 

It  is  quite  possible  that  the  facts  in  this 
case  do  not  show  that  the  minor  child  In 
question  had  a  domicil  in  the  defendant  Dis- 
trict in  the  technical  meaning  of  that  term. 
Domicil  in  that  sense  is  the  actual  or  con- 
structive presence  of  a  person  in  a  given 
place,  coupled  with  the  intention  to  remain 
there  permanently;   and  as  a  minor  cannot 


exercise  an  independent  intent  in  this  matter, 
a  minor  can  have  no  domicil  other  than  that 
of  the  parent  or  guardian.  But  the  facts  do 
show  that  she  had  a  residence  there  in  the 
ordinary  and  popular  meaning  of  the  word. 
She  is  and  has  been  for  some  time  actually 
there.  Her  own  intent  is  to  remain  there 
permanently.  The  intent  of  her  parents  and 
of  Mr.  and  Mrs.  Yale  is  that  she  shall  remain 
there  permanently ;  so  that  the  will  of  all  the 
persons  who  have  any  authority  to  control 
the  intent  of  this  minor  concurs  with  her  own 
in  this  respect.  All  the  elements  necessary 
to  constitute  residence  are  present.  The  house 
of  the  plaintiff  is  her  home.  She  did  not 
come  into  the  District  for  the  purpose  of 
obtaining  instruction  in  its  schools.  She 
came  there  because  her  home  was  with  the 
plaintiff  and  he  removed  to  Hartford  from 
Winchester;  nnd  because  her  home  is  with 
the  plaii^tiff  she  expects  to  remain  in  Hart- 
ford permanenti  V.  We  think  this  is  residence 
sufficient  for  school  purposes,  and  that  Ada 
Austin  belongs  to  the  West  Middle  School 
District  and  ought  to  be  enumerated  there. 
A  construction  so  narrow  and  technical  as 
is  claimed  by  the  defendant  would  seriously 
impair  the  usefulness  of  the  School  Laws  and 
would  defeat  various  provisions  of  the  Stat- 
ute. The  State  is  interested  to  have  all  the 
children  educated  in  order  that  they  may  be- 
come ffood  citizens.  Experience  has  demon- 
strated that  it  costs  the  public  much  more 
to  support  one  ignorant  or  vicious  person 
than  to  educate  many  children.  On  the 
simple  ground  of  economy  the  State  cannot 
afford  to  permit  any  child  to  grow  up  with- 
out being  sent  to  school.  The  School  Laws 
recognize  this  fact  and  their  provisions  are 
framed  accordingly.  If  any  child  is  actually 
dwelling  in  any  school  district,  so  that  some 
person  there  has  the  care  of  it,  and  is  within 
the  school  age,  not  incapable  by  reason  of 
physical  infirmity  of  attending  school,  and 
is  not  instructed  elsewhere,  then  that  child 
must  go  to  the  public  school.  Section  18  of 
the  General  Statutes  provides  that  **  public 


Chancellor  Kent  says,  the  place  where  a  man  car- 
ries on  his  established  busineas,  or  professional  oo- 
cupation,  and  has  a  home  and  permanent  resi- 
dence, is  bis  domlclL  2  Kent,  Com.  2d  ed.  481, 
notee. 

Domioil  is  defined  to  be  **a  residence  at  a  par- 
ticular place,  accompanied  with  positive  or  pre- 
sumptive proof  of  continuing  it  an  unlimited 
time."  A  person  beiner  at  a  place  is  prima  facie 
evidence  that  he  is  domiciled  there;  but  it  may  be 
explained  and  the  presumption  rebutted.  Be 
Wriffley,  8  Wend.  142;  2  Kent,  Com.  431,  note  «,* 
Marsh  v.  Hutchinson,  2  Bos.  A  P.  229,  note^  per 
Lord  Thurlow. 

To  effect  a  change  of  domicU  there  must  be  in- 
tention and  act  united.  The  forum  originis  or 
domicil  of  nativity,  remains  until  a  subsequent 
domicil  is  acquired  animo  et  facte.  2  Kent,  Com. 
4S1,  note  e. 

If  a  party  removes  from  hia  domioil,  with  an  in- 
tention of  returning,  he  does  not  lose  his  domicil; 
as  he  can  have  acquired  one  nowhere  else.  1 
Bouvier.  Law  Diet.  490. 

So  if  a  person  leaves  the  place  of  his  domioil 
temporarily,  or  for  a  particular  purpose,  and  does 
not  take  up  a  permanent  residence  elsewhere,  he 
does  not  change  his  domicil.  Granby  v.  Amherst, 
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7  Mass.  5;  Lincoln  v.  Hapgod,  11  Mass.  a62;  Har- 
vard College  V.  Gore,  6  Pick.  370;  Sears  v.  Boston, 
1  Met.  250;  Cadwalader  v.  Howell,  18  N.  J.  L.  138; 
Wilton  V.  FUmouth,  15  Me.  479;  Thorndike  v.  Bos- 
ton, 1  Met.  242. 

To  constitute  domicil  there  must  be  actual  resi- 
dence and  personal  presence  in  a  place,  and  an  in- 
tention of  making  it  the  home  of  the  party.  Thorn- 
dike  V.  Boston,  1  Met.  246;  Sears  v.  Boston,  1  Met. 
261;  Wayne  v.  Greene,  21  Me.  867;  Leach  v.  Pills- 
bury,  16  N.  H.  187;  State  v.  Daniels,  44  N.  H.  883; 
Boardman  v.  House,  18  Wend.  512;  Hegeman  v.  Fox, 
31  Barb.  475;  Henrietta  Twp.  v.  Oxford  Twp.  2 
Ohio  8t^  32:  McClerry  v.  Matson,  2Ind.  79;  McKowen 
v.  McGuire,  16  La.  Ann.  887;  Home  v.  Home,  9 
Ired.  L.  99;  Foster  v.  Hall,  4  Humph.  846;  Mclntyre 
v.  Chappeli,  4  Tex.  187. 

But  residence  and  domioil  are  not  interchange- 
able  terms,  as  a  man  may  reside  in  one  place  and 
have  his  domicil  in  another.  North  Yarmouth  v. 
West  Gardiner,  68  Me.  207;  Hampden  v.  Levant,  60 
Me.  667;  Alston  v.  Kewcomer,  42  Miss.  186:  Brlggs  v. 
Rochester,  16  Gray,  837;  Bell  v.  Pierce,  61  N.  Y.  12; 
Tazewell  County  Suprs.  v.  Davenport,  40  OL  197; 
Hallett  V.  Bassett,  100  Mass.  170;  Field,  Lawyer's 
Briefs,  506.  See  note  to  Warren  v.  Board  of  Regis- 
tration (Mich.)  2  L.  R.  A.  208. 
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schools  shall  be  maintained,  .  .  .  and 
such  schools  shall  be  open  to  all  children 
over  four  years  of  a^e  in  the  respective  dis- 
tricts, without  discrimination  on  account  of 
race  Or  color."  Section  2102  that  **all  par- 
ents and  those  who  have  the- care  of  children, 
shall  .  .  .  cause  such  cliild  to  attend  a 
public  day  school  regularly  during  the  hours 
and  terms  while  the  public  schools  in  the 
district  wherein  such  child  resides  are  in 
session,  or  elsewhere  to  receive  thorough  in- 
struction during  said  hours  and  terms  in  the 
studies  taught  in  said  public  schools. "  And 
section  2103,  that  "each  week's  failure  on 
the  part  of  any  person  to  comply  with  the 
provisions  of  the  preceding  section  shall  be 
a  distinct  offense  punishable  with  a  fine  not 
exceeding  five  dollars."  In  other  sections 
particular  provisions  are  made  that  the  con- 
duct of  parents,  or  others  having  the  care  of 


children,  shall  be  inspected,  so  that  all 
children  shall  attend  school ;  that  children 
whose  parents  do  not  send  them  to  school 
may  be  removed  from  the  care  of  their  par- 
ents; and  that  truant  children  shall  be  ar- 
rested and  sent  to  school,  and  that  habitual 
truants  may  be  sentenced  to  any  house  of 
reformation  or  to  the  reform  school.  All 
through  these  sections  the  expression  "those 
having  the  care  of  children,"  is  used  as  ex- 
actly equivalent  to  parents  or  guardian.  And 
nowhere  is  it  indicated  that  the  duty  to  send 
children  to  school,  or  the  duty  of  the  district 
to  furnish  instruction,  depends  on  anything 
other  than  the  residence  of  the  child.  All 
distinction  between  domicil  and  actual  resi- 
dence seems  to  be  carefully  excluded. 

There  is  no  error  in  the  judgment  appealed 
from. 

In  this  opinion  the  other  Judges  concurred. 


MICHIGAN  SUPREME  COURT. 


PEOPLE  of  the  St^te  OP  MICHIGAN 
John  JOHNSON,  Appt. 
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1.  Beings  intoxicated  and  yelliiiff  on  the 
public  streetB  of  a  village  la  such  a  manner  as 
to  disturb  the  ffood  order  and  tranquillity  is  a 
breach  of  the  peace. 


2.  An  officer  has  no  authority  to  : 
an  arrest  without  a  warrant,  for  a  breach  of 
the  peace  committed  when  he  was  out  of  sight  on 
another  street  160  feet  away,  although  the  dis- 
turbance was  heard  by  him. 

8.  A  conviction  for  reststing  an  officer  in 
arresting  the  defendant  for  breach  of  the  peace 
without  a  warraut  cannot  be  sustained  on  appeal 
by  the  claim  that  defendant  was  liable  to  arrest 
for  being  intoxicated  In  a  public  street. 


Not*.— "Breoc/i  of  the  peace"  denned. 

In  Deety^B  American  Criminal  Law,  t  91,  the  rule 
is  laid  down  that  every  person  who,  without  au- 
thority of  iaw,  disturbs  the  peace  and  security  of 
the  public,  or  who  commits  any  act  which  tends  to 
provoke  or  excite  others  to  a  breach  of  the  peace, 
is  guilty  of  a  misdemeanor;  and  all  acts  tending  to 
disturb  the  public  peace  are  indictable  at  the  com- 
mon law.  It  is  not  necessary  that  the  peace  be  ac- 
tually broken  to  lay  the  foundation  to  such  a  pro- 
ceeding. If  what  is  done  is  unjustifiable  and  un- 
lawful, tending  with  sufficient  directness  to  break 
the  peace,  no  more  is  requi  red.  Wa^  v.  Lover idge, 
75  Mich.  488. 

A  breach  of  the  peace  is  *'a  violation  of  public 
order— the  offense  of  disturbing  the  public  peace. 
An  act  of  public  indecorum  is  also  a  breach  of  the 
peace.^'    Galvin  v.  State,  6  Coldw.  294. 

The  term  ^'breach  of  the  peace^'  is  generic,  and 
includes  riotous  and  unlawful  assemblies,  riots,  af- 
fray, forcible  entry  and  detainer,  the  wanton  dis- 
oharge  of  fire-arms  so  near  the  chamber  of  a  sick 
person  as  to  cause  injury,  the  sending  of  challenges 
and  provoking  to  fight,  going  armed  in  public  with- 
out lawrf  ul  occasion,  In  such  manner  as  to  alarm 
the  public,  and  many  other  acta  of  a  similar  char- 
acter. The  wanton  discharge  of  fire-arms  in  the 
public  streets  of  a  city  is  well  calculated  to  alarm 
the  public,  and  cause  them  to  be  apprehensive  of 
Individual  safety;  and  I  think  the  Judge  was  en- 
tirely correct  when  he  instructed  the  Jury  that 
such  act  constituted  a  breach  of  the  peace.  People 
V.  Bartz,  68  Mich.  496. 

By  '"peace,^*  as  used  in  the  law  In  this  connection, 
is  meant  the  tranquillity  enjoyed  by  citizens  of  a 
municipality  or  community  where  good  order 
reigns  among  its  members.  It  is  the  natural  right 
of  all  persons  in  political  society,  and  any  inten- 
tional violation  of  that  right  is  "a  breach  of  the 
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peace."  It  is  the  offense  of  disturbing  the  public 
peace,  or  violation  of  public  order  or  public  deco- 
rum. Actual  personal  violence  Is  not  an  essential 
element  in  the  offense.  Davis  v.  Burgess,  54  Mich. 
514. 

Examples  of  the  offense. 

The  following  examples  of  the  offense  are  from 
Desty^s  American  Criminal  Law,  6  91:  **Riding  or 
going  armed  with  dangerous  or  unusual  weapons 
(State  V.  Huntly,  8  Ired.  L.  418.  See  4  Bl.  Com.  149: 
2  Bishop,  Cr.  L.  6th  ed.  6  540);  driving  a  carriage 
through  a  crowded  street  at  a  rate  of  speed  such  as 
to  endanger  the  safety  of  pedestrians  (United  States 
V.  Hart,  8  Wheel.  C.  C.  804,  Pet.  C.  C.  30O);  entering 
on  land  by  force,  and  throwing  out  a  person  who 
has  a  naked  possession  (Higgins  v.  State.  7  Ind.649. 
See  2  Bishop,  Cr.  L.  6th  ed.  6  536;  2  Archb.  Crim.  Pr. 
830;  4  BL  Com.  148);  spreading  false  news  to  create 
discord  between  persons  high  in  o£Bce  (see  BI.  Com. 
149;  2  Inst.  226;  3  Inst.  98);  false  and  pretended 
prophecies,  with  intent  to  disturb  the  peace  and 
terrify  the  people.  See  4  Bl.  Com.  149.  The  offense 
of  a  common  brawler  may  be  committed  by  mere 
epithets  used  in  the  heat  of  private  quarrel,  if  so 
public  as  to  disturb  the  peace  of  the  neighborhood. 
Com.  V.  Foley,  99  Mass.  497.  Counseling  or  ad- 
vising a  breach  of  the  public  peace  is  a  misde- 
meaner.  Com.  v.  WUlard,  89  Mass.  476.  So,  con- 
spiring to  make  a  breach  of  the  peace  is  an  of- 
fense. Clifford  V.  Brandon,  2  Campb.  868.  An  in- 
fant over  fourteen  years  of  age  may  be  guilty  of  a 
breach  of  the  peace.  Bullock  v.  Babcock,  8  Wend. 
91.  See  4  Bl.  Com.  22;  1  Hale,  P.  C.  20.  All  parties 
engaged  in  a  breach  of  the  peace  aro  principals.'* 

To  a  complaint  for  beating  a  drum  within  the 
compact  part  of  the  town,  without  orders  from  a 
military  officer,  it  is  no  defense  to  show  that  the 
act  was  done  in  the  performance  of  religious  wor- 
ship, in  accordance  with  a  sense  of  religious  duty 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Circuit  Court  for  Mackinafl  County 
made  during  the  trial  of  a  prosecution  against 
him  for  resisting  an  officer,  which  resulted  in  a 
verdict  of  guilty.     Btoersed, 

The  facts  are  stated  in  the  opinion. 

Mr,  James  J.  Brown*  for  appellant: 

There  was  no  breach  of  the  peace  committed. 

People  V.  Bartz,  58  Mich.  495:  Davis  y.  Bur- 
gess, 54  Mich.  514;  Ware  v.  Loveridge,  75  Mich. 
492;  Bobisori  v.  Miner,  13  West.  Rep.  471,  «8 
,  Mich.  549. 

The  offense  was  not  committed  in  the  pres- 
ence of  the  officer,  so  as  to  authorize  him  to 
arrest  respondent  without  a  written  warrant 
from  a  magistrate. 

People  V.  Bartz,  supra. 

The  law  does  not  look  with  favor  on  arrests 
made  without  a  warrant,  and  it  cannot  be  jus- 
tified if  the  person  arrested  was  not  en^ged  in 
a  breach  of  the  peace,  as  for  example,  in  fight- 
ing, or  in  a  riot,  or  about  to  escape  after  having 
committed  a  felony. 

Pinkerton  v.  V&rberg,  7  L.  R.  A.  507,  78 
Mich.  589. 

Messrs.  Adolphus  A.  Ellis*  Atty-Oen., 
and  P.  N.  Packard,  Pros.  Atty,,  for  the  Peo- 
ple. 

Champlin,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Main  Street,  in  the  Village  of  Naubinway, 
Mackinac  County,  runs  east  and  west.  A 
street  runs  north  from  Main  Street,  upon 
which  is  located  the  house  of  one  Bruce. 
Between  9  and  10  o'clock  of  the  28th  day  of 
December,  1890,  as  the  respondent,  John 
Johnson,  and  one  McAllister  were  walking 
along  Main  Street,  Johnson  "shouted"  or 
"  whooped"  in  a  loud  voice  twice.  The  shout 
was  heard  by  Frank  Murray  who  was  marshal 


of  the  village,  and  who  was  at  the  time  stand- 
ing upon  the  door-step  of  Mr.  Bruce 's  house. 
He  started  towards  Main  Street,  and  pro- 
ceeded down  that  street  until  he  came  to 
Johnson  and  McAllister,  and  asked,  "Who 
done  that  hollering?"  and  McAllister  replied 
that  it  was  Johnson,  and  he  then  arrested  him 
for  it,  and  attempted  to  take  him  to  the  jail 
or  lockup.  Johnson  resisted,  and  Murray 
used  his  club,  and  sent  for  Deputy  sberift 
Lull,  whereupon  they  handcuffed  Johnson, 
and  dragged  him  to  the  jail.  It  is  not  nec- 
essary in  this  action  to  describe  or  comment 
upon  the  conduct  of  Murray  while  taking 
his  prisoner  to  the  jail,  and  after  they  ar> 
rived  there.  The  prosecuting  attorney  *fi  led 
an  information  against  Johnson  "  for  resisting 
the  officer,  Frank  Murray,  while  in  the  law- 
ful execution  of  the  duties  of  his  office  in 
attempting  to  arrest  him,  the  said  Johnson, 
for  then  and  there  being  drunk,  intoxicated, 
disorderly,  and  yelling,  and  disturbing  the 
public  peace,  in  the  public  streets  of  the 
Village  of  Naubinway,  in  the  presence  of 
him,  the  said  Frank  Murray,  he,  the  said 
Frank  Murray,  being  then  and  there  engaged 
in  his  lawful  attempts  to  maintain,  preserve, 
and  keep  the  peace,"  etc.  Upon  trial  John- 
son was  convicted.  There  was  a  conflict  of 
testimony  as  to  what  occurred  at  the  time  of 
the  arrest,  but  in  the  rulings  here  made  we 
have  takeu  the  testimony  of  the  people  as 
that  upon  which  the  conviction  must  stand 
if  it  can  be  supported.  By  Murray's  testi- 
mony he  was  over  150  feet  away,  and  upon 
another  street,  when  he  heard"  the  shout. 
There  is  no  testimony  showing  that  he  was 
in  sight  of  Johnson  and  McAllister,  nor  that 
he  knew  who  it  was  who  shouted,  but  based 
his  arrest  upon  the  statement  of  McAllister 
that  it  was  Johnson.  There  was  not  any  riot, 
noise,  or  disturbance  when  he  reached  them. 
No  other  persons  are  shown  to  have  been  upon 


and  that  no  actual  disturbance  of  the  public  peace 
resulted  from  it.  State  v.  White,  3  New  En«.  Rep. 
887, 64  N.  H.  48;  State  v.  Priest,  2  New  Eng.  Rep. 
867,  64  N.  H.  48. 

An  ordinance  prohibitinfir  any  person  or  associa- 
tion from  marcbinfi:  through  the  streets  with  musi- 
cal instruments,  or  singing  or  sbou  ting,without  first 
having  obtained  consent  of  the  municipal  authori- 
ties, is  null  and  void  as  interfering  with  equal  rights 
of  citizens  and  not  being  a  reasonable  regulation  of 
streets,    fie  Frazee.  6  West.  Rep.  140,  63  Mich.  886. 

A  city  ordinance  imposing  a  penalty  Of  fine  and 
imprisonment  when  any  person  shall  make  any 
noise,  riot,  disturbance  or  improper  diversion  is 
construed  to  mean  unreasonable  noise  of  a  nature 
disturbing  to  the  community.  State  v.  Cantleny, 
34  Mhin.  I. 

A  charge  of  the  court  instructing  the  jury  as 
follows:  ''When  the  natural  and  legitimate  conse- 
quences of  obscene  or  vulgar  language,  or  of  curs- 
ing or  swearing,  would  be  to  disturb  tbe  inhabitants 
of  a  place,  then  you  are  instructed  that.  In  law,  it 
would  be  used  in  a  manner  calculated  to  disturb 
the  inhabitants  of  such  place/*  is  erroneous,  as  it  is 
an  invasion  of  the  province  of  the  jury.  MoCand- 
less  V.  State,  21  Tex.  App.  411. 

Where  evidence  was  held  insufficient  to  support 
conviction  for  disturbing  peace  by  cursing  in  pub- 
lic piace,  see  Williams  v.  State,  21  Tex.  App.  256. 

An  indictment  for  disturbing  religious  worship 
'by  talking  and  laughing**  and  by  indecent  gest- 
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ures,  is  not  bad  for  duplicity.  It  charges  but  one 
offense,  the  words  ''by  talking  and  laughing**  being 
mere  surplusage.    State  v.  Bledsoe,  47  Ark.  288. 

A  complaint  for  drunkenness  must  specifically 
state  tbe  place  where  tbe  defendant  was  seen  in- 
toxicated. To  state  the  name  of  the  city  or  town  is 
not  sufficient.  State  v.  McLoon,'8  New  Eng.  Rep. 
172,  78  Me.  420. 

Tbe  averment,  in  an  indictment,  that  the  defend- 
ant did  "unlawfully  engage  In  a  prize  fight  with  tbe 
said  J.  K.,— to  wit,  did  then  and  there  enter  a  ring, 
commonly  caUed  a  'prize  ring/  and  did  then  and 
there.  In  tbe  said  ring,  strike  and  bruise  tbe  said  J. 
K.,**  does  not  show  that  both  parties  engaged  in  tbe 
fight,  and  is  not  a  sufficient  allegation  of  the  offense 
to  sustain  a  conviction.  Sullivan  v.  State,  67  Miss. 
346. 

Two  or  more  persons  fighting  by  agreement  in  a 
public  place  are  guilty  of  an  affray.  An  affray  is 
distinguished  from  a  riot  in  not  being  premeditated. 
Supreme  Council  O.  C.  P..v,  Garrigus,  1  West.  Rep. 
861, 104  Ind.  183. 

A  complaint  that  a  person  applied  to  another  a 
profane  epithet  at  the  latter  person *s  residence  does 
not  charge  a  violation  of  a  municipal  ordinance 
providing  for  the  conviction  of  all  persons  who 
shall  make,  aid,  etc..  any  improper  noise,  riot,  or 
breach  of  tbe  peace  on  the  streets,  highways,  or 
elsewhere  within  the  city.SState  v.  Camden,  52  K. 
J.L.289. 

A  count  in  an  indictment  is  deemed  sufficient 
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Main.Street  when  Murray  first  accosted  John- 
son and  McAllister.  He  had  no  warrant  for 
the  arrest  of  either  Johnson  or  McAllister. 
Under  the  facts  above  stated  two  questions 
are  raised  :  (1)  Did  Johnson,  by  the  act  of 
"shouting"  or  "whooping"  in  the  public 
street  of  the  yillaee  when  on  his  way  home, 
accompanied  by  McAllister,  at  the  time  of 
night  stated,  commit  a  breach  of  the  peace? 
(2)  If  yes,  was  the  offense  committed  in  the 
presence  of  the  officer.  Murray? 

We  have  had  occasion  to  define  the  sub- 
stance and  nature  of  this  offense  in  the  fol- 
lowing cases :  Quinn  v.  Heisd,  40  Mich.  576 ; 
Way'%  Ciute,  41  Mich.  299 ;  People  v.  Bartz, 
58  Mich.  495 ;  Davis  v.  Burgess,  54  Mich.  514  ; 
Jiobison  V.  Miner,  68  Mich.  549;  Ware  v. 
Ijoreridffe,  75  Mich.  492. 

In  general  terms  the  offense  is  a  violation 
of  public  order,  a  disturbance  of  the  public 
tran(juillity,  by  any  act  or  conduct  inciting 
to  violence,  or  tending  to  provoke  or  excite 
others  to  break  the  peace.  Each  case  where 
the  offense  is  charged  must  depend  upon  the 
time,  place  and  circumstances  of  the  act. 
The  circuit  judge  instructed  the  jury  that 
"to  be  intoxicated  and  yelling  on  the  public 
streets  of  a  village  in  such  a  manner  as  to 
disturb  the  good  order  and  tranquillity  of  that 
village  would  be  an  act  of  open  violence, 
and  would  be  a  breach  of  the  peace,  which, 
if  committed  in  the  presence  of  an  officer, 
would  Justify  him  in  making  the  arrest." 
This  was  a  correct  statement  oi  the  law,  and 
was  applicable,  under  the  testimony  in  this 
case.  Hawley,  Arrest,  p.  38;  Moseley  v. 
State,  23  Tex.  App.  409;  State  v.  Lafferty, 
5  Harr.  (Del.)  491;  Bryan  v.  Bates,  15  111. 
87:  State  v.  Freeman,  86  N.  C.  683;  City 
Council  V.  Payne,  2  Nott  &  McC.  475 ;  StaU 
V.  Bmoen,  17  8.  C.  58. 

2.   Was  the  offense  committed  in  the  pres- 


ence of  the  Officer,  Murray,  so  as  to  authorize 
him  to  make  the  arrest  without  a  warrant? 
To  restate  the  facts :  Johnson  was  not  in  the 
view  of  the  officer.  He  did  not  know  who 
it  was  that  raised  the  shout.  He  arrived  at 
the  place  after  the  occurrence,  and  inquired, 
"Who  done  that  hollering?"  and  was  told 
by  McAllister  that  it  was  Johnson,  and  he 
then  arrested  him.  At  that  time  Johnson  was 
not  engaged  in  making  any  noise  or  disturb- 
ance. At  the  time  the  officer  heard  the  shout 
he  was  over  150  feet  away,  upon  another 
street.  It  was  not  in  his  presence,  and  when 
he  arrived  there  was  perfect  tranquillity.  To 
authorize  an  arrest  without  a  warrant  the 
offense  must  be  committed  in  the  presence  of 
the  officer,  and  the  arrest  must  be  made  im- 
mediately. The  officer  did  not  act  upon  his 
own  knowledge,  but  upon  information  he  had 
gained  by  inquiries  from  McAllister.  If  he 
could  make  the  arrest  under  such  circum- 
stances without  a  warrant,  then  there  is  no 
reason  why  he  could  not  have  made  it  the 
next  day,  or  a  week  after,  upon  inquiry  and 
information  that  Johnson  was  the  person 
whom  he  heard  shouting.  People  v.  Bartz, 
53  Mich.  498,  is  cited  as  supporting  the 
proposition  that  the  offense  was  committed 
in  the  presence  of  Murray.  The  facts  in  that 
case  were  different  from  the  facts  in  this.  In 
that  case  the  officer  who  made  the  arrest  saw 
the  flash  made  when  the  pistol  was  dis- 
charged, heard  the  report,  and  saw  the  re- 
spondent Bartz,  and  pursued  and  arrested 
him.  Bartz  had  not  been  out  of  sight  of  the 
officer  from  the  time  he  discharged  the  pistol 
until  the  officer  overtook  and  arrested  him. 
It  is  claimed  by  counsel  for  the  people 
that  Johnson,  being  intoxicated  in  a  public 
street,  was  liable  to  be  arrested  therefor 
without  warrant,  under  section  1,  Act  No. 
4,  Pub.  Acts    1887,  and  section  2898,  How. 


whioh  chargres  that  respoDdent  "quarreled  ...  by 
cursinsr .  •  .  and  calUnir  .  .  .  opprobrious  names, 
.  .  .  whioh  carriage  .  .  .  had  the  effect  ...  to  dis- 
turb the  public  peace,"  although  there  was  no  alle- 
iratlon  of  malicious  or  criminal  Intent.  State  v. 
Archibald,  4  New  Bog.  Kep.  112,  69  Vt.  548. 

Under  a  statute  providing  that  a  person  who  dis- 
turbs the  pubhc  peace  by  tumultuous  and  offensive 
carriage,  etc.,  shall  be  punished,  etc.,  the  suffi- 
ciency of  a  count  charging  that  respondent  broke 
the  public  peace  ^'by  his  tumultuous  carriage"  is 
doubted.    Ibid. 

A  conviction  may  be  had  for  approaching  the 
dwelling-house  of  another,  and  using  abusive,  in- 
sulting, or  obscene  languagre  in  the  presence  or 
hearing  of  his  family,  although  defendant  was  at 
the  time  on  his  own  premises  and  used  the  words  in 
ordinary  conversation,  without  the  intent  of  being 
overheard  by  others.    Mullens  v.  State,  82  Ala.  42. 

A  conviction  may  be  had  for  disturbiag  religious 
exercises  on  proof  that  defendant  willfully  and  in- 
tentionally engaged  in  a  flglit,  without  Justiflcation 
or  necessity,  at  or  near  a  place  where  people  were 
engaged  in  worship,  even  though  he]  did  not  pro- 
voke the  difficulty  or  strike  the  first  blow.  Gould- 
ing  V.  State,  82  Ala.  48. 

A  conviction  for  disturbing  a  religious  congrega- 
tion cannot  be  had  upon  a  special  verdict  that  de- 
fendant engaged  in  a  fight  near  a  church,  and  that 
the  audience  was  not  disturbed  except  by  the  sen- 
sational report  that  there  was  a  fight.  State  v. 
Klrby,  108  N.  C.  772. 

Threatening  in  an  angry  manner  to  ^*Blap  hell  out 
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of  a  person"  if  he  did  not  **dry  up,"  and  to  kill  him 
if  he  got  up  out  of  his  chair,  is  not  tumultuous  or 
offensive  conduct  when  not  done  in  the  immediate 
presence  or  hearing  of  such  person^s  family. 
Brooks  V.  State,  87  Miss.  677. 

The  uttering,  by  a  speaker  at  a  public  meeting,  of 
expressions  of  sympathy  for  the  condemned  an- 
archists who  had  been  executed  for  murder,  with  a 
glorification  of  their  deeds  and  an  incitement  to 
murder  the  officers  for  discharging  a  public  duty, 
is  a  misdemeanor  under  the  New  York  Unlawful 
Assemblage  Act.    People  v.  Most,  29  N.  T.  S.  R«  97. ' 

An  indictment  chargiag  that  defendant  ''unlaw- 
fully did  make  use  of  violent,  abusive  and  iasulting 
language  towards  and  about  one ...  in  his  presence 
and  hearing,  which  language,  in  its  common  ac- 
ceptance, was  calculated  to  arouse  to  anger  him, 
the  said .  .  .  and  cause  a  breach  of  the  peaoe,"— 
sufficiently  charges  the  offense  without  particular- 
izing the  abusive  language.  Moore  v.  State,  60  Ark. 
25. 

The  fact  that  a  woman,  in  whose  hearing  obscene 
language  is  used,  is  herself  in  the  habit  of  using 
such  language  can  in  no  case  constitute  a  Justifica- 
tion, but  may  mitigate; the  offense.  Golson  v.  State, 
86  Ala.  601. 

Insulting  and  abusive  language  used  towards  one 
in  the  immediate  presence  of  his  family  may  be  a 
breach  of  the  peace  at  common  law.  Ware  v.  Love- 
ridge,  75  Mich.  488. 

For  recent  decisions  on  the  subject  of  ^'arrest  for 
misdemeanors  without  warrant,"  see  note  to  State 
V.  Hunter  (N.  C.)  8  L.  R.  A.  629. 
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Stat.    But  this  position  is  one  taken  in  this  1  taking  him  home.    The  judge  put  the  case 


court  for  the  first  time.  The  case  was  tried 
below  upon  the  charge  and  theory  that  Mur- 
ray made  the  arrest  for  a  breach  of  the  peace. 
The  officer  made  the  arrest  for  that  offense, 
as  is  apparent  from  his  inquiry  of  Mr.  Mc- 
Allister. He  did  not  inform  Johnson  that 
he  arrested  him  for  being  intoxicated,  and 
does  not  testify  that  he  was  intoxicated. 
McAllister  is  the  only  one  who  testified  that 
Johnson  was  intoxicated,  and  that  he  was 


to  the  jury  upon  the  theory  that  the  arrest 
was  made  for  conunitting  a  breach  of  the 
peace,  and  the  people  will  not  be  permitted, 
after  trial  and  conviction  of  respondent  upon 
that  theory,  to  change  ground,  and  claim 
that  he  was  arrested  for  being  intoxicated 
under  the  Act  cited. 

T?i£  judgment  must  be  reversed,  and  the  pris- 
oner discharged. 

The  other  Justices  concurred. 


VERMONT  SUPREME  COURT. 


Austin  T.  FOSTER 
D.  C.  STEVENS. 
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1.  A  corporatioii  <»f  another  State  **iM 
taxed  by  such  State  for  all  its  stock" 

within  the  meaning  of  Rev.  Laws,  §  270,  so  as  to 
relieve  stookholdeis  in  Vermont  from  a  tax  on 
their  shares,  when  it  is  subject  to  an  annual  tax 
asseesed  according  to  the  amount  of  its  paid-up 
capital. 
2*  A  foreign,  country  is  "another 
State,**  witbiu  the  meaning  of  Rev.  Laws, 
§  270,  exempting  stockholders,  in  Vermont  from 
a  tax  on  their  shares  of  a  foreign  corporation  If 
the  stock  is  taxed  where  the  corporation  is  sit- 
uated. 

(May  9, 1891.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Orleans  County  Court,  made  during  the 
trial  of  an  action  brought  to  recover  damages 
for  the  alleged  conversion  of  certain  personal 


property,  which  resulted  in  a  verdict  in  favor 
of  defendant.    Reversed, 

Defendant  justified  as  collector  of  taxes  for 
the  Town  of  Derby  under  a  tax  warrant,  issued 
to  nim  by  the  town  treasurer.  Plaintiff 
claimed  that  the  tax  list  was  invalid  because 
certain  shares  of  stock  in  the  Eastern  Town- 
ships Bank  of  Sherbrooke.  in  the  Province  of 
Quebec,  were  listed  against  him,  when  such 
shares  were  exempted  from  taxation  by  Rev. 
Laws,  g270. 

Further  facts  appear  in  the  opinion. 

Mr.  Laforrest  H.  Thompson,  with  Mr, 
C.  A.  Prouty,  for  plaintiff: 

To  iuslify  the  taking  of  plaintiff's  property 
by  defendant  as  tax  collector,  he  must  have  a 
legal  warrant  and  a  legal  tax. 

Clote  ajmng  Iron  Works  y.  Gone,  66  Vt.  604; 
Howell  y.  Horton,  57  Vt.  81;  Hughes  y.  Vail,  Id. 
42. 

The  Eastern  Townships  Bank  stock  owned 
by  plaintiff  was  exempt  from  taxation,  and 
plaintiff's  grand  list  was  rendered  illegal  by 
putting  this  stock  into  it  by  the  listers. 

Rev.  Laws.  §  270. 


Note.— 2Yccat{07i  of  capCtol  of  corporatAun, 

The  capital  of  a  corporation  means  all  the  prop- 
erty belonfiringr  to  it,  whether  tangrible  or  intangi- 
ble,  which  must  be  valued  as  capital  for  the  pur- 
pose of  taxation.  Porter  v.  Rockford.  R,  I.  9l  St. 
L.  R.  Co.  76  Ul.  661;  Padflc  Hotel  Co.  v.  Lieb,  88  HI. 

eoe. 

The  term  ''  capital  stock,"  as  used  in  the  Statute, 
does  not  refer  to  or  embrace  shares,  but  is  intended 
to  embrace  the  property  of  the  corporation  sut>- 
Jectto  taxation.  Ottawa  Glass  Co.  v.  McCaleb,  81 
111.581. 

It  is  the  aggregate  sum  paid  in  or  to  be  paid  in  by 
the-  shareholders,  with  the  addition  of  the  profits 
after  deduction  of  losses.  People  v.  Tax  Conurs.  23 
N.  T.  a9. 

The  Legislature  may  rightfully  provide  for  tax- 
ing the  capital  stock  of  a  corporation  instead  of 
the  shares,  and  require  the  corporation  to  pay  the 
tax,  leaving  it  to  deduct  the  same  from  the  divi- 
dends.   Ottawa  Glass  Co.  v.  McCaleb,  81  m.  666. 

The  capital  of  a  corporation  and  its  shares  of 
stock  are  distinct  properties,  and  a  tax  levied  uppn 
the  property  of  one  is  not  in  a  legal  sense  levied 
upon  the  property  of  the  other.  Belo  v.  Forsyth 
County  Conu«.  88  N.  C.  415;  Jones  v.  Davis,  35  Ohio 
St.  474. 

When  the  capital  stock  is  taxable,  the  shares  of 
stock  are  exempt  from  taxation  in  the  hands  of 
stockholders.  Republic  L.  Ins.  Co.  v.  Pollak,  75  UL 
803. 
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The  exemption  of  the  one  will  not  necessarUy 
exempt  the  other.  Memphis  v.  Parrlngtoo,  8  fiaxt. 
689. 

The  capital  stock  is  usually  the  representative  of 
the  property  of  the  corporation,  and  such  property 
is  the  representative  of  the  capital  stoolL,  and  for 
purposes  of  taxation  it  is  represented  by  whatever 
it  is  invested  in.  New  London  Sav.  Bank  v.  New 
London,  20  Conn.  117:  New  Haven  v.  City  Bank,  81 
Conn.  106;  Bridgeport  v.  Bishop,  38  Conn.  187:  ToU 
Bridge  Co.  v.  Osborn,  85  Conn.  7;  Rome  R,  Co.  v. 
Rome,  14  Ga.  275;  Augusta  v.  Georgia  R.  ft  Bkg.  Go. 
26  Ga.  661;  Auditor  of  Floyd  County  v.  New  Al- 
bany &  S.  R.  Co.  11  Ind.  570;  Conwell  v.  Connera- 
ville,  16  Ind.  160;  Cumberland  M.  R.  Co.  v.  Port- 
land,  37  Me.  444;  Bangor  k  P.  R.  Co.  v.  Harris,  21 
Me.  533;  Gordon  v.  Baltlmoi'e,  5  Gill,  231;  Baltimore 
V.  Baltimore  ft  O.  B.  Co.  6  GUI,  288;  Tax  Oaaee, 
12  Gill  ft  J.  117;  Salem  Iron  Factory  Co.  v.  Dan  vers, 
10  Mass.  515;  Amesbury  W.  ft  C.  Mfg.  Co.  v.  Ames- 
bury,  17  Mass.  461;  Boston  ft  S.  Glass  Co.  v.  Boston, 
4  Met.  181;*Bo8tonlW.  P.  Co.  v.  Boston,  9  Met.  190; 
Hannibal  ft  St.  J.  R.  Co.  v.  Shacklett,  80  Mo. 
568:  Mutual  Ins.  Go.  of  Buffalo  v.  Brie  County 
Suprs.  4  N.  T.  442;  Smith  v.  Bxeter,  87  N.  H. 
556;  Fltchburg  R.  Co.  v.  Preecott,  47  N.  H.  88; 
Bank  of  Cape  Fear  v.  Edwards,  5  Ired.  L.  616; 
Jones  v.  Davis,  36  Ohio  St.  477;  Bank  of  Commerce 
V.  McGowan,  6  Lea,  706. 

The  capital  stock  of  a  foreign  corporation  doing 
business  within  the  State  is  liable  to  taxation. 
Com.  V.  Gloucester  Ferry  Co.  98  Pa.  105.  , 


1891. 


FoBTBB  v.  Stevens. 


167 


When  this  section  speaks  of  the  corporation 
being  taxed  in  such  btate  for  all  its  stock,  by 
stock  it  must  mean  the  capital  or  capital  stock 
of  the  corporation,  which  is  entirely  distinct 
from  the  shares  of  stock, 

Cooley,  Taxn.  169;  1  Desty.  Taxn.  358. 

The  word  **  State  "  is  sufficiently  broad  in  its 
meaning  to  include  the  States  of  our  Union  and 
all  foreign  States. 

2  Rapalje  &  Lawrence  Law  Diet,  title 
State. 

Act  45  Vict.,  chap.  22,  impoaes  a  tax  upon 
the  capital  of  banks,  and  hence  upon  their  cap- 
ital stock. 

Jfsurs,  Dickemukn  A  Toitiifify  for  de- 
fendant: 

The  shares  of  stock  in  the  Eastern  Townships 
Bank,  owned  by  residents  of  Derby,  are  taxable 
in  Derby. 

Rev.  Iaws.  §§  267,  288. 

The  tax  assessed  against  and  paid  by  said 
bank  under  the  Law  of  the  Province  of  Quebec, 
•chap.  22,  p.  106,  Acts  of  1882,  is  a  franchise 
tax. 

Tenne^ee  v.  Whitwortfi,  117  U.  8. 129.  29  L. 
«d.  880-832;  JVcw  Orleansv.  Houston,  119  U.  S. 
265,  30  L.  ed.  415;  Farrington  v.  Tennessee,  95 
U.  S.  679,  24  L.  ed.  560. 

This  tax  imposed  by  the  Statute  of  Quebec 
is  neither  imposed  upon  the  shares  of  the  indi- 
vidual stockholders,  nor  upon  the  property  of 
the  corporation,  but  is  a  tax  upon  the  corpora- 
tion itself. 

See  Minot  v.  Philadelphia,  W.  db  B,  B,  Co.  85 
U.  8. 206,  21  L.  ed.  896;  Provident  8av.  Inst.  v. 
Massachusetts,  73  U.  S.  611.  18  L.  ed.  912; 
€fom.  V.  Hamilton  Mfg.  Co.  12  Allen,  298; 
Com.  V.  JV«fl  England  8.  <fe  T.  Co.  13  Allen,  391; 
Pratt  V.  Street  Comrs.  of  Boston,  139  Mass.  559; 
Monroe  County  Sav.  Bank  v.  Bochester,  87  N. 
Y.  865. 

Even  if  this  tax  is  held  to  be  a  tax  upon  the 
capital  owned  and  controlled  by  the  corpora- 
tion, it  does  not  then  become  a  tax  on  the  shares 
owned  by  the  stockholders. 

Van  Allen  v.  I7ie  Assessors,  70  U.  S.  3  Wall. 
578,  18  L.  ed.  229;  People  v.  New  York  Tax 
Comrs.  71  U.  S.  4  Wall.  244,  18  L.  ed.  344; 
Provident  Sat.  Inst.  v.  Massachusetts,  78  U.  S. 
«  Wall.  611,  18  L.  ed.  913;  LouimUle  First  Nat. 
Bank  v.  Kentucky,  76  U.  S.  9  Wall.  353,  19  L. 
ed.  702;  BradUv  v.  lUinois,  71  D.  8.  4  Wall. 
459.  18  L.  ed.  433;  Lionberger  v.  Bowse,  76  U. 
8.  9  Wall.  468,  19  L.  ed.  724;  Van  Slyke  v. 
Wisconsin,  78  U.  S.  11  Wall.  — .  20  L.  ed.  240; 
EvansviUeNat.  Bank  v.  Britton,  105  U.  8.  822, 
36  L.  ed.  1058;  Minot  v.  Philadelphia,  W.  d  B. 
B.  Co.  85  U.  8.  18  Wall.  206,  21  L.  ed.  895. 
«96. 

The  shares  held  by  stockholders  are  distinct 
from  the  capital  stock  of  the  corporation,  and 
the  taxation  of  both  is  not  double  taxation. 

Sturges  v.  Carter,  114  U.  8.  511,  29  L.  ed. 
240-243;  Tennessee^.  Whitworth,  117  U.  8. 129, 
29  L.  ed.  880;  Farrington  v.  Tennessee  and 
New  Orleans  v.  Houston,  supra. 

This  distinction  was  not  created  by  Congress 
in  the  National  Banking  Acts.  These  Acts  and 
the  decisions  above  cit^  only  carry  out  the  law 
-as  promulgated  by  the  United  States  Supreme 
Court  in  1819  in  the  case  of  McCuUoch  v. 
Maryland,  17  U.  8.  4  Wheat.  816,  4  L.  ed. 
579-609. 
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This  distinction,  for  the  purpose  of  taxation, 
between  the  capital  of  the  corporation  owned 
and  controlled  by  it  and  the  interest  of  the 
shareholder  owned  and  controlled  by  him,  is 
also  clearly  made  in — 

Springfield  v.  Springfield  First  Nat.  Bank,  4 
West.  Rep.  358,  87  lio.  441;  Lionberger  v. 
Botcse,  48  Mo.  67>79;  St.  Louis  Bldg.  d  Sav. 
Asso.  V.  Lightner,  42  Mo.  421;  First  Nat.  Bank 
of  Hannibal  v.  Meredith,  44  Mo.  500;  State 
Bank  of  Virginia  v.  Bichmond,  79  Va.  118; 
New  Orleans  v.  ^ate  ^at.  Bank,  84  La.  Ann. 
892;  New  Orleans  v.  New  Orleans  Canal  d 
Bkg.  C(?.  82  La.  Ann.  104;  New  Orleans  v.  New 
Orleans  d  St.  L.  B.  Co.  27  La.  Ann.  414;  AlU- 
gheny  County  v.  McKeesport  Diamond  Market, 
128  Pa.  164;  Pittsburgh's  App.  Id.  374;  McKeen 
V.  Northampton  County,  49  Pa.  519;  Whitesell 
V.  Northampton  County,  Id.  526;  Lycoming 
County  V.  Gamble,  47  Pa.  106;  Dwight  v.  Bos- 
ton, 12  Allen.  316;  Com.  v.  Hamilton  Mfg.  Co. 
12  Allen,  298-310 ;  Pratt  v.  Boston  Street 
Comrs.  189  Mass.  559;  Davenport  Nat.  Bank  v. 
Equalimtion  Board,  64  Iowa.  140;  Baleigh  d 
Q.  B.  Co.  V.  Wake  County  Comrs.  87  N.  C.  411; 
Utica  V.  Churchill,  88  N.  Y.  16 1-237.  See  also 
Queen  v.  Arnaud,  9  Q.  B.  N.  8.  806;  Glenn  v. 
podge  (D.  C.)8  Cent.  Rep.  283;  Dewing  v.  Per- 
dicaries,  96  U.  8.  193.  24  L.  ed.  655;  Wheeloek 
V.  Moulton,  15  Vt.  519. 

Double  taxation  does  not  mean  a  tax  upon  the 
same  thing  in  different  States.  It  only  applies 
to  two  taxes  upon  the  same  thing  by  the  same 
authoritv. 

Dieight  v.  Boston,  supra. 

And  taxation  in  another  State,  directly  or  in- 
directly, has  not  been  held  by  this  court  to  ex- 
empt from  taxation  here,  unless  the  letter  of  the 
law  clearly  makes  it  exempt. 

Bullock  V.  Guilford,  59  Vt.  516;  Catlin  v. 
Hull,  21  Vt.  152;  St.  Albans  v.  National  Car 
Co.  57  Vt.  68. 

So  in  New  Jersey,  in  State  v.  Newark,  25  N. 
J.  L.  815. 

A  surrender  of  the  power  to  tax,  when 
claimed,  must  be  shown  by  clear  and  unam- 
biguous language,  which  will  admit  of  no  rea- 
sonable construction  consistent  with  the  reser- 
vation of  the  power. 

Delaware  Bailroad  Tax,  85  U.  8.  207,  21  L. 
ed.  888;  Minot  v.  Philadelphia,  W.dB.  B.  Co. 
85  U.  8.  206,  21  L.  ed.  895;  Southwestern  R  Co. 
V.  Wright,  116  U.  8.  281.  29  L.  ed.  626;  Far- 
rington V.  Tennessee,  95  U.  8.  679,  24  L.  ed. 
560;  West  Wisconsin  B.  Co.  v.  Trempealeau 
County  Suprs.  98  U.  8.  595,  23  L.  ed.  814; 
Tucker  v.  Ferguson,  89  U.  8.  22  Wall.  527,  22 
L.  ed.  805;  Tennessee  v.  Whitworth,  117  U.  8. 
129.  29  L.  ed.  832;  PeopU  v.  Davenport,  91  N. 
Y.  574-586;  Bead  v.  Teager,  2  West,  Rep. 
240-242.  104  Ind.  195;  PeopU  v.  lUvnois  Cent. 
B.  Co.  (111.)  6  West.  Rep.  725. 

In  the  exemption,  as  found  in  Rev.  Laws, 
270,  "shares  of  stock"  first  line,  "stock" 
second  line  and  "  stock  "  last  line,  must  be  held 
to  mean  the  share  or  interest  owned  by  the  in- 
dividual, and  not  the  capital  owned  and  con- 
trolled by  the  corporation.  If  there  could  be 
any  doubt  when  looking  to  this  clause  alone, 
there  cannot  be  when  it  is  compared  with  the 
Act  of  1857  and  the  Act  of  1858. 

Pratt  V.  Boston  Street  Comrs.  139  Mass. 
559-563. 
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Vermont  Supreme  Court. 


May^ 


Tyler*  «/.,  delivered  the  opinion  of  the 
court: 

Tbe  most  important  question  that  arises  in 
.  the  case  is  whether  or  not  the  plaintiff's  East- 
ern Townships  Bank  stock  is  taxable  fn  this 
State.  Rey.  Laws,  §  267,  requires  that  all 
real  and  personal  estate,  except  as  otherwise 
provided,  be  set  in  the  list  at  1  per  cent  of  its 
value  in  money  on  the  first  day  of  April  of  the 
year  of  its  appraisal.  Section  283  provides 
that  shares  of  stock  in  bank  shall  be  set  in  the 
list  like  other  personal  estate,  to  the  owner 
thereof,  in  the  town  where  he  resides,  if  he 
-  resides  in  this  State.  Therefore  this  property 
should  bear  its  proportion  of  the  burden  of 
taxation  unless  it  falls  within  the  exemption  of 
the  second  division  of  ^  270,  Rev.  Laws,  which 
is  as  follows:  **  Shares  of  stock  in  a  corpora- 
tion situated  in  another  State,  when  all  the 
slock  of  such  corporation  is  taxed  in  such  State 
to  the  holders,  whether  residing  within  or 
without  such  State,  or  when  the  corporation  is 
taxed  in  such  State  for  all  its  stock.''  It 
appears  by  the  agreed  statement  that  the  plain- 
tin's  shares  of  stock  were  not  taxed  in  Canada. 
The  law  of  the  Province  of  Quebec  imposes  a 
direct  tax  upon  banks  and  certain  other  corpo- 
rations, and  takes  no  notice  of  tbe  individual 
shareholders  for  the  purpose  of  taxation.  Act 
46  Vict.,  chap.  22,  is  entitled  "An  Act  to 
Impose  Certain  Direct  Taxes  on  Certain  Com- 
mercial Corporations."  Section  1  enumerates 
the  corporations  which  shall  annually  pav  the 
several  taxes  specified  in  section  8,  in  order  to 
provide  for  the  exigencies  of  the  public  service, 
and  includes  banks  in  the  enumeration.  Sec- 
tion 8  reads:  "The  annual  taxes  imposed 
upon  and  payable  bv  tbe  commercial  corporar 
tions  mentioned  ana  specified  in  section  1  of 
this  Act  shall  be  as  follows:  (1)  Banks,  (a) 
Five  hundred  dollars,  when  the  paid-up  capital 
of  the  bank  is  five  hundred  thousand  oollars  or 
less  than  that  sum;  one  thousand  dollars,  when 
the  paid-up  capital  is  from  five  hundred  thou- 
sand dollars  to  one  million  dollars;  and  an 
additional  sum  of  two  hundred  dollars  for 
each  million  or  fraction  of  a  million  dollars  of 
the  paid-up  capital  from  one  million  dollars  to 
three  million  aollars;  and  a  further  additional 
sum  of  one  hundred  dollars  for  each  million  or 
fraction  of  a  million  dollars  of  the  paid-up 
capital  over  three  million  dollars,  (b)  An 
additional  tax  of  one  hundred  dollars  for  each 
ofilce  or  place  of  business  in  the  cities  of  Mon- 
treal and  Quebec,  and  of  twenty  dollars  for 
each  office  or  place  of  business  in  every  other 
place." 

The  above  Act  was  passed  by  the  Legisla- 
ture of  the  Province  of  Quebec,  May  27,  1882, 
.  and  was  operative  upon  the  Eastern  Townships 
Bank,  which  was  located  in  Sherbrooke,  in 
that  Province,  and  doing  business  there  with  a 
capital  of  |1,500,000.  This  bank  has  been 
taxed  and  has  paid  its  taxes  each  year  since  the 
passage  of  the  Act,  in  compliance  with  its 
requirements.  No  question  can  sow  be  raised 
but  that  the  Lejnslature  had  authoritv  to  pass 
the  Act.  It  derived  its  power  to  legislate  from 
the  British  North  American  Act  of  1867,  by 
which  the  Dominion  of  Canada  was  formed. 
That  Act  provides  that  in  each  province  the 
Legislature  may  exclusively  make  laws  in  rela- 
tion to  matters  coming  within  the  classes  of 
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subjects  enumerated;  that  is  to  say,  "direct 
taxation  within  the  province,  in  order  to  the 
raising  of  a  revenue  for  provincial  purposes." 
This  authority  of  the  Legislature  and  the  rights 
of  the  government  to  collect  taxes  under  the 
Act,  was  contested  by  certain  banks  and  other 
corporations  in  several  suits,  which  finally 
passed  by  appeal  to  the  privy  council  of  Eng- 
land, where  it  was  held,  sustaining  the  decree - 
of  the  Queen's  Bench,  that  the  tax  imposed  was 
not  a  tax  upon  any  commodity  which  the 
banks  dealt  in  and  could  sell  at  enhanced 
prices  to  their  customers;  that  it  was  not  a  tax 
on  their  profits  nor  upon  their  several  trans- 
actions; but  that  it  was  a  tax  of  a  direct  lump 
sum,  assessed  by  simple  reference  to  their  paid- 
up  capital  and 'their  places  of  business.  The 
plaintiff,  in  the  year  1888,  was  a  resident  and 
taxpayer  in  the  Town  of  Derby,in  this  State,and 
the  owner  of  100  shares  of  stock  in  this  bank, 
which  the  listers  of  that  town  set  to  him,  with 
his  other  personal  estate,  in  the  grand  list,  so 
that  tbe  same  was  assessed  for  taxes  that  year. 
Tbe  question  is  whether  the  payment  of  the 
annual  tax  by  the  bank  to  the  Canadian  gov- 
ernment brings  the  case  within  the  exemption 
provided  by  our  Rev.  Laws,  §  270,  above 
quoted.  There  are  but  three  kinds  of  taxation 
to  which  corporations  can  be  subjected,  namely: 
upon  their  real  and  personal  property,  upon 
their  franchises,  and  upon  their  capital  stock. 
A  reference  to  the  Canadian  Statute  shows 
that  this  tax  was  imposed  upon  corporations, 
without  any  reference  to  the  amount  or  vnliie 
of  their  property,  or  its  use,  capacity,  or  pro- 
ductiveness. It  is  almost  equally  clear  that  it 
was  not  designed  as  a  franchise  tax,— a  tax 
upon  the  privilege  of  carrying  on  business  under 
corporate  organizations  witnin  the  province. 
Generally,  when  the  latter  tax  is  imposed, 
means  are  adopted  to  ascertain  the  value  of 
the  franchise,  as  indicated  by  the  amount  of 
business  done  by  the  corporation  taxed.  In 
this  case  tibe  Provincial  Legislature  graduated 
its  taxation  of  corporations,  not  according  to 
the  value  of  their  corporate  franchise,  nor  the 
amount  of  their  business,  but  solely  according 
to  the  amount  of  their  paid-up  capital.  * '  Cap- 
ital" and  "capital  stock"  are  in  legal  intend- 
ment synonymous,  and  are  used  in  legislative 
Acts  as  equivalent  terms,  though  strictly  not 
of  the  same  meaning.  It  is  said  in  1  Desty, 
Taxation,  358,  that  "capital"  and  ''capital 
stock"  are  in  legal  intendment  synonymous, 
and  are  used  in  legislative  Acts  as  equivalent 
terms,  though  strictly  not  of  the  same  meaning; 
that  "  capital  stock  "  means,  not  shares  of  stock 
either  separately  or  in  the  aggregate,  but  it  is 
intended  to  designate  the  property  of  the  cor- 
poration subject  to  taxation,  not  in  separate 
parcels,  but  in  a  homogeneous  unity.  In  ?«»- 
nessee  v.  Whiiworth,  117  U.  S.  129, 29  L.  ed.  880, 
somewhat  different  language  is  used.  GMtf 
Justice  Waite  speaks  of  the  money  paid  in  bv 
subscribers  for  the  shares  of  the  capital  stock 
as  constituting  the  capital  of  the  corporation, 
although  the  stock  created  by  such  subscrip- 
tion and  payment  was  the  propertv  of  the 
several  holders  of  the  shares;  also  of  the  aggre- 
gate of  the  subscriptions  making  the  aggregate 
of  the  stock,  and  each  subscriber  owning  that 

Sirt  of  the  stock  which  his  shares  represent, 
e  says  that,  as  capital,  it  belongs  to  the  cor- 
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poration,  but  as  stock  it  belongs  to  tbe  holders 
of  tbe  shares  into  Tvhich  the  capital  is  divided. 
In  that  case  the  capital  stock  of  the  railroad 
company  was  exempt  by  its  charter  from  tax- 
ation, and  it  was  held  that  the  shares  were  for 
that  reason  also  exempt. 

Courts  and  law*  writers  doubtless  mean  tbe 
same  thing.  They  only  differ  in  forms  of 
expression.  Though  the  capital  stock  of  a 
corpomtion  is  produced  by  the  payment  of 
subscriptions  for  shares,  the  aggregate  of  shares 
and  capital  stock  are  not  identical.  When  tbe 
capital  is  divided  into  shares  and  sold,  the  cor- 
poration ceases  to  be  the  owner  of  them.  They 
then  become  the  private  property  of  the  indi- 
vidual holders,  while  the  money  paid  for  them 
becomes  tbe  property  of  the  corporation, — its 
capital  or  capital  stock,  with  which  to  trans- 
act the,  business  for  which  it  was  organized. 
Shares  and  stock  are  thus  closely  related.  The 
court  said  in  Louisville  First  Nat,  Bank  v. 
Kentucky,  76  U.  8.  9  Wall.  358, 19  L.  ed.  701, 
that  shares,  in  their  agizregate  totality,  are 
sometimes  cicdied  the  "  capital  stock  "  of  a  bank, 
though  a  different  thing  from  its  moneyed 
capital.  Cooley,  Taxn.  169,  says:  '*  So  a  tax 
on  the  shares  of  stockholders  in  a  corporation 
is  a  different  thing  from  a  tax  on  the  corpora- 
tion itself,  or  its  stock,  and  may  be  laid  irre- 
spective of  any  taxation  of  the  corporation, 
when  no  contract  relations  forbid."  Upon  this 
nound  tbe  Supreme  Court  of  tbe  United  States, 
m  the  cases  referred  to  by  defendant's  counsel, 
has  held  that  shares  of  stock  in  a  corporation 
may  be  taxed  although  a  tax  has  been  laid 
upon  the  entire  capital. 

Counsel  for  tbe  plaintiff  concede  that  "  shares 
of  stock"  and  "capital  stock"  are  not  one  and 
the  same  thing,  and  that  it  is  within  tbe  power 
of  the  Legislature  to  lay  a  tax  upon  both;  but 
they  contend  that,  as  the  value  of  the  shares 
depends  upon  the  amount  and  value  of  the 
capital,  a  tax  upon  tbe  latter  is  in  effect  a  tax 
upon  the  former;  that  the  amount  of  the  divi- 
dends is  necessarily  diminisbed  by  the  amount 


of  tbe  tax  paid  upon  its  capital  stock.  By  tbe 
term  "all  its  stock,"  which  is  employed  in 
section  270  of  our  Statute,  is  not  meant  the 
aggret^ate  of  shares  into  which  tbe  capital 
stock  of  a  corporation  is  divided,  but  the  mon- 
eyed capital  which  was  produced  by  the  pay- 
ment bv  tbe  stockholders  for  their  shares* 
•'Taxes  are  defined  as  being  the  enforced 
proportional  contribution  of  persons  and  prop- 
erty levied  by  the  authority  of  the  State,  for 
tbe  support  of  government  and  for  all  public 
needs.  By  the  laws  of  tbe  Province  of  Quebec, 
the  entire  capital  stock  of  the  Eastern  Town- 
ships Bank  was  made  to  contribute  its  propor- 
tion of  the  expense  of  supporting  tbe  govern- 
ment under  which  it  existed  and  transacted 
business.  The  question  before  us  is  not  what 
the  Legislature  of  this  State  had  the  power  to 
do  in  respect  to  tbe  taxation  of  shares  held  by 
our  citizens  in  a  foreign  corporation  when  tbe 
capital  stock  of  tbe  corporation  has  been  taxed 
in  tbe  State  in  which  it  is  located.  We  are  to 
construe  our  Statute  as  it  stands;  and  it  seems 
to  us  that  the  only  reasonable  construction  to 
be  given  it  is  that  it  was  intended  to  provide 
for  such  a  case  as  this;  that,  tbe  capital  stock 
of  this  corporation  having  t>ome  its  proportion 
of  tbe  public  burden  in  one  jurisdiction,  its 
shares  held  here  are  exempt  from  taxation. 
We  think  the  word  "State"  employed  in  tbe 
Statute  should  be  construed  to  mean  a  foreign 
State  as  well  as  one  of  the  United  States.  The 
Statute  was  enacted  for  the  relief  and  benefit 
of  stockholders;  therefore,  upon  tbe  reason  of 
tbe  law,  shares  of  stock  in  a  foreign  corpora- 
tion should  be  exempt  as  well  as  those  in  a 
corporation  located  in  one  of  tbe  States  of  this 
Union.  The  view  that  we  have  taken  of  tbe 
first  question  in  the  case  renders  it  unnecessary 
to  consider  the  other  questions  presented  in  the 
exceptions. 

Judgment  reversed,  and  judgment  for  tbe 
plaintiff  to  recover  the  value  of  the  property,  aa 
appears  in  the  agreed  statement,  with  interest. 


INDLiNA  SUPREME  COURT. 


John  O.  HENDERSON,  State  Auditor,  Appt,, 

V. 

Board  o/  COMMISSIONERS  OF  tbe  State 
SOLDIERS  &  SAILORS  MONUMENT. 

(.— Ind ) 

1.   An  appropriation  of  a  certain  sum 
for  a  state  soldiem'  and  sailors'  ntonn- 


ment  by  an  Act  requirinic  bonds  from  oomDaJs- 
sioners  that  tbe  cost  shall  not  exceed  that  sum 
with  donations  and  contributions  can  be  used 
only  for  the  structural  work  of  tbe  monument, 
and  not  to  pay  tbe  compensation  and  expenses  of 
commissioners,  secretary,  and  architect,  or  ex-  y 
penses  of  advertisinir  for,  and  procuring,  the  de- 
sign, or  for  other  incidental  expenses  authorized 
by  the  Act. 


Note.— J.pproprtot(on  of  state  revenues. 

Whether  an  appropriation  shall  or  shall  not  be 
made  is  a  legislative  question  over  which  the  judi- 
cial department  has  no  supervision  or  control. 
Smith  V.  Myers,  7  West.  Rep.  90, 109  Ind.  1;  State  v. 
Haworth,  7  L.  K.  A.  240, 122  Ind.  462;  Wilson  v.  Jen- 
kins, 72  N.  C.  6;  Goddin  v.  Ci-ump,  8  Leigh,  154; 
Burch  V.  Earhart,  7  Or.  68;  Franklin  y.  State  Board 
of  ExaminexB,  28  Gal.  173;  People  v.  Pacbeco,  27 
GaL176. 

Separate  resolutions  of  each  branch  of  the  As- 
sembly authorizing  payments  cannot  amend  or 
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yary  the  proyisions  of  a  statute  making  appropri- 
ations.    Rice  v.  State,  95  Ind.  47. 

To  an  appropriation  nothing  more  is  requisite 
than  a  designation  of  the  amount  and  the  fund  out 
of  which  it  shall  be  paid.  People  v.  Brooks,  16  CaU 
49. 

A  direction  in  a  statute  to  the  proper  officers  to 
pay  money  out  of  tbe  treasury  upon  a  given  claim, 
or  for  a  given  object,  may,  by  implication,  include 
in  the  direction  an  appropriation.  Ristinev.State, 
20  Ind.  828. 

Setting  apart  so  much  of  the  county  revenue  as 
is  necessary  to  pay  the  cost  of  repairs  provided  for 
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2*  A  sufllcient  appropriation  to  made  by 
an  Act  expressly  autboiizlnflr  expenses  to  be  In- 
curred and  directiner  tbat  they  shall  be  paid  when 
It  is  taken  in  conneetton  with  the  general  statute 
authoriziDff  tbe  auditor  of  the  State  to  "draw 
warrants  on  the  treasurer  tor  all  moneys  direct- 
ed by  law  to  be  paid,*^  etc. 

(June  13. 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Marion  County  in 
favor  of  petitioners  in  a  proceeding  instituted 
to  compel  defendant  to  transfer  certain  ex- 
penses from  the  account  to  which  he  had 
charged  them  and  charge  them  against  the 
general  fund  in  his  hands  for  the  payment  of 
current  expenses.    Afprmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A«  O.  Smith  for  appellant. 

Mea8r$,  W.  E.  NibULck  and  A.  J.  Bew- 
•eridg^e  for  appellees. 

McBride»  c7.,  deliyered  the  opinion  of 
the  court : 

This  was  an  application  by  the  appellees, 
the  Board  of  Commissioners  of  the  State 
Soldiers'  and  Sailors'  Monument,  for  a  writ 
of  mandate  against  the  appellant,  as  Auditor 
of  State.  The  controversy  can  be  best  stated 
by  quoting  the  complaint,  which  is  brief, 
and,  omitting  prefatory  matter,  is  as  follows : 

"Your  petitioners,  George  J.  Lanffsdale, 
Thomas  W.  Bennett,  Mahlon  D.  Manson, 
Geo.  W.  Johnston  and  DeWitt  C.  McCollum, 
respectfully  say  that  they  constitute  tbe  Board 
of  Commissioners  of  the  State  Soldiers*  and 
Sailors'  Monument,  provided  for  by  the  Act 
known  as  *  An  Act  to  Provide  for  the  Creation 
of  a  State  Soldiers*  and  Sailors'  Monument 


or  Memorial  Hall  or  Monument  and  Memorial 
Hall  Combined,  According  to  the  Discretion 
of  the  Trustees  in  This  Act  Provided  for,  and 
Declaring  an  Emergency/  approved  March 
8,  1887;  that  said  Board  of  Commissioners, 
soon  after  its  organization,  proceeded  to  erect 
a  Soldiers'  and  Sailors'  Monument,  as  pro- 
vided in  said  Act,  at  an  estimated  cost  not 
exceeding  two  hundred  thousand  ($200,000) 
dollars,  the  amount  appropriated  by  said  Act ; 
that  the  sum  of  ninety -nine  thousand  and  four 
hundred  and  forty-one  dollars  and  eleven 
cents  ($99,441.11)  has  been  expended  in 
structural  expenses'upon  said  monument;  and 
that  contracts  are  outstanding  for  additional 
work  to  be  performed  upon,  and  material  to 
be  used  in  the  erection  of,  said  monument, 
to  meet  and  discharge  which  the  further  sum 
of  ninety  thousand  nine  hundred  and  eighty- 
two  dollars  and  sixty  cents  ($90,982.00)  will 
be  required ;  that  Other  sums  of  money  have 
been  expended,  as  incidental  expenses,  by 
said  Board  of  Commissioners  in  the  discharge 
of  their  duties,  which  have  devolved  upon 
them,  no  part  of  which  incidental  expenses 
has  been  applied  in  payment  of  the  structural 
expenses  hereinabove  referred  to,  and  which 
your  petitioners- are  advised  and  believe  are 
not  properlv  payable  out  of  the  amount  ap- 
propriated by  the  Act  for  the  erection  of  the 
monument  in  question,  as  follows  : 
For  payment  of  architects,  including  plana 

and  model,  $10,948.85 

For  Commissioners'  per  diem, 

traveling  and  hotel  expenses        $8,879.82 
For  engineering  15.00 

For  experts  1,404.25 

For  attorneys'  services  165.00 

For  oiQce  and  miscellaneous  expenses  1, 892. 23 


by  the  statute  is  tf  sufficient  appropriation  made  by 
law  within  S  10  of  tbe  Act  of  April  6, 1885,  p.  129. 
State  V.  Johnson,  8  West.  Hep.  692, 1C5  Ind.  468. 

Where  the  State  has  made  an  appropriation  to 
meet  an  obligation  an  officer  whose  duty  it  is  to 
draw  a  warrant  upon  the  fund  set  apart  by  statute 
may  be  coerced  into  a  performance  of  that  duty. 
Gray  v.  State,  IZ  Ind.  667. 

But  where  there  is  no  statute  making  the  appro- 
priation no  action  lies  against  officers  of  the  State. 
Georgia  v.  Stanton,  78  U.  S.  6  Wall.  60, 18  L.  ed.  721; 
Hans  V.  Loaisiana,  24  Fed.  Etep.  55. 

But  the  justice  of  a  claim,  though  apparent  and 
unquestioned,  does  not  authorize  a  mandamus  to 
issue  to  the  state  auditor  to  compel  him  to  issue 
his  warrant,  nor  the  treasurer  of  state  to  pay  the 
same  where  no  money  is  set  apart  for  such  purpose 
by  an  appropriation  made  by  law.  State  v.  Porter, 
89  Ind.  267;  Ind.  Ck>nst.  art.  10,  §  195. 

An  Act  of  the  Legislature  recognizing  a  claim 
against  the  State  as  valid,  and  providing  for  its 
payment,  prevents  the  claim  from  becoming  barred 
by  the  lapse  of  time.  Gorkings  v.  State,  1  Gent. 
Bep.  77, 99  N.  Y.  491. 


Bn/orcemcnt  of  ohligations  incurred  hy  State. 

A  State  has  no  constitutional  power  to  annul  or 
impair  a  valid  contract  entered  into  by  it.  Fletcher 
V.  Peck,  10  U.  S.  6  Granch,  87,  8  L.  ed.  162;  Terrett  v. 
Taylor,  13  IT.  S.  9  Cranch,  43. 3  L.  ed.  660;  Trustees 
of  W.  &  E.  Canal  Co.  v.  Beers,  67  U.  8. 2  Black,  448, 

17  L.  ed.  327;  Davis  v.  Gray,  88  U.  S,  16  Wall.  203,  21 
L.  ed.  447;  Hall  v.  Wisconsin,  108  U.  S.  6,  26  L.  ed. 
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802;  People  v.  Piatt,  17  Johns.  196;  Montgomery  v. 
Easson,  16  Gal.  189;  State  v.  Barker,  4  Kan.  879. 

The  government  is  as  much  bound  by  a  contract 
duly  made  by  its  authorized  officers  in  its  behalf 
or  by  alternatives  offered  it  under  a  contract, 
when  once  exercised,  as  is  any  private  citizen. 
Fowler  v.  United  States,  3  Ct.  GL  43;  Allen  v.  United 
States.  Id.  91.  See  also  Cooke  v.  United  States,  12 
Blatchf.  43;  United  States  v.  Bostwiok,  94  U.  S.  58, 
66, 24  L.  ed.  65, 66. 

In  entering  into  a  contract  a  State  lays  aside  its 
attributes  of  sovereignty  and  binds  itself  substan- 
tially as  one  of  its  citizens  under  his  contract,  and 
the  law  which  measures  individual  rights  and  re- 
sponsibilities measures  with  few  exceptions  those 
of  the  State.  Hartman  v.  Greenhow,  102  U.  8.  672, 
26  L.  ed.  271;  Poindexter  v.  Greenhow,  114  U.  8. 270, 
29  L.  ed.  185;  Keith  v.  Clark,  97  U.  8.  464,  24  L.  ed. 
1071;  Murray  v.  Charleston,  96  U.  S.  432,  24  L.  ed. 
760;  Gray  v.  State,  72  Ind.  667;  State  v.  Cardozo,  8 
8.  C.  71;  People  v.  Canal  Comrs.  6  Benio,  401;  Peni- 
tentiary Co's  No8.  2  &  8  V.  Nelms,  71  Ga,  801;  Lowry 
V.  Francis,  ^  Yerg.  684;  Grogan  v.  San  Francisico,  18 
Cal.590. 

But  a  State  may  defeat  the  enforcement  of  Its  con-  ^ 
tract,  for  a  State  cannot  be  sued  (Hans  v.  Louisi- 
ana, 24  Fed.  Rep.  55);  and  it  may  fail  to  make  tbe 
necessary  appropriation  to  meet  its  obligation. 
State  V.  Porter,  89  Ind.  260;  May  v.  Rice,  91  Ind.  546; 
Rice  V.  State,  95  Ind.  88. 

If  there  is  no  appropriation  the  courts  are  power- 
less to  assist  a  party  to  enforce  his  contract  against 
the  State.  Ristine  v.  State,  20  Ind.  828;  State  v.  Rls- 
tine,  Id.  845;  Newell  v.  People,  7  N.  Y.  94;  Sunbury 
ft  U.  R.  Co.  V.  Cooper,  83  Pa.  278. 
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For  secretary  *  s  sal  ary  1 ,  81 7. 25 

For  printing  and  stationary  1,401.77 

For  superintendence  2, 265. 50 

For  advertising  795.11 

For  removal  of" Gov.  Morton's  Mon- 
ument out  of  the  way  203. 25 
Making  a  total  of  29,187.58 
''Your  petitioners  say  that  said  several 
«um8  of  money  are  merely  incidental  ex- 
penses ;  that  no  part  of  them  are  structural 
•expenses ;  but  notwithstanding  the  fact  that 
said  sums  are  purely  and  solely  incidental 
expenses,  they  have  nevertheless  been  paid 
by  the  treasurer  of  state  upon  warrants  issued 
by  the  Auditor  of  State,  and  against  and  in 
the  face  of  the  repeated  request  of  said 
Board  of  Commissioners  not  to  do  so,  and 
their  repeated  protest  against  so  doing,  have 
been  by  said  Auditor  of  State  charged  to  and 
against  the  fund  of  two  hundred  thousand 
<i200,000)  dollars  created  and  set  apart  by 
the  above-recited  Act,  for  the  erection  of  a 
soldiers*  and  sailors'  monument,  known  as 
the '  Monumental  Fund  ;'  that  they,  said  peti- 
tioners, have  demanded  of  John  O.  Hender- 
son, who  is  the  present  Auditor  of  State,  that 
he  shall  transfer  the  several  sums,  all  of 
which  are  purely  incidental  expenses,  from 
said  monument  fund,  and  charge  the  same  to 
and  over  against  the  general  fund  in  the 
hands  of  the  treasurer  of  state,  for  the  pay- 
ment of  current  expenses,  and  that  the  said 
John  O.  Henderson  has  failed  and  refused, 
and  still  fails  and  refuses,  to  comply  with 
their  said  demand  either  in  whole  or  in  part 
or  in  any  respect. 

"Wherefore,  your  petitioners  pray  that  an 
alternative  writ  of  mandate  shall  be  issued 
and  directed  to  the  said  John  O.  Henderson, 
requiring  him  to  so  transfer  said  several 
sums  of  money  so  paid  and  classified,  as 
merely  incidental  expenses,  from  said  monu- 
ment fund,  and  to  charge  the  same  to  and 
over  against  what  is  known  ^s  the  general 
fund  in  the  state  treasury,  as  above  stated, 
or  else  to  show  cause  why  he  shall  not  or 
ought  not  to  do  so,  and  will  ever  pray. 

"William  E.  Niblack,  ' 
•* Albert  J.  Beveridge, 
"Attorneys  for  Petitioners. 

"George  J.  Langsdale,  one  of  the  above- 
named  petitioners,  being  duly  sworn,  says 
that  he  is  the  president  of  said  Board  of 
Commissioners  of  the  State  Soldiers'  and 
Sailors'  Monument,  and  that  he  is  fully  con- 
versant with  the  facts  and  matters  set  out  in 
the  foregoing  petition ;  and  that  the  matters 
and  things  alleged  in  the  foregoing  petition 
are  true,  as  he  is  informed  and  verily  be- 
lieves. 

"George  J.  Langsdale,  President. 

"Subscribed  and  sworn  to  before  me,  a 
notary  public  in  and  for  the  County  of  Mar- 
ion, State  of  Indiana,  this  20th  day  of  April, 
1891. 

"  (Seal)        Eva  Edwards,  Notary  Public. " 

The  appellee  appeared,  waived  the  issuance 
of  an  alternative  writ  of  mandate  and  de- 
murred to  the  petition  on  the  ground  that  it 
did  not  state  facts  sufficient  to  entitle  the 
petitioner  to  an  alternative  or  peremptory 
writ  of  mandate.  The  demurrer  was  over- 
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ruled  and  the  appellant,  excepting  to  the 
ruling,  declined  to  plead  further.  Judgment 
was  reikdered,  awarding  a  peremptory  writ 
of  mandate,  and  from  such  judgment  this 
appeal  is  prosecuted. 

The  questions  presented  call  for  a  construc- 
tion of  the  Act  approved   March   3,    1887, 
known  as  the  State  Soldiers'   and  Sailors' 
Monument  Act.     Acts  of  1887,  30;  Elliott's' 
Supp.  §  2048. 

The  appellee  insists  that  the  sum  of  $200,  - 
000  appropriated  by  that  Act  was  intended  by 
the  Legislature  to  be  devoted  solely  to  the 
structural  expense  of  erecting  the  monument ; 
that  no  part  of  it  was  to  be  used  for  the  pay- 
ment of  incidental  expenses,  and  that  all  inci- 
dental expenses  areSto  be  paid  from  the  general 
fund  in  the  state  treasury.  The  appellant's 
contention  is,  that  the  sum  appropriated  was 
intended  to  cover  the  entire  amount  to  be 
paid  by  the  State  toward  the  erection  of  the 
monument,  and  that  there  is  no  appropriation 
of  any  other  sum  for  the  payment  of  inci- 
dental expenses. 

The  provisions  of  the  Act  in  question  are 
susbtantially  as  follows: 

"Section  1.  The  sum  of  two  hundred 
thousand  dollars  .  .  .  is  hereby  appro- 
priated, out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  for  the  purpose 
of  erecting  a  State  Soldiers'  and  Sailors' 
Monument,  said  appropriation  to  be  used  in 
connection  with  such  other  funds  as  have  al- 
ready been  or  may  hereafter  be  donated  and 
contributed  for  that  purpose." 

Section  2  provides  for  the  appointment  of 
five  commissioners,  prescribes  their  oath  of 
office,  requires  them  to  each  give  bond  in  the 
sum  of  $5,000  for  the  faithful  performance 
of  their  duties ;  and  further  conditioned  that 
the  cost  of  the  monument  shall  •not  exceed  the 
appropriation,  with  donations  and  contribu- 
tions, fixes  their  compensation  at  four  dollars 
per  day  and  traveling  expenses  and  provides 
for  the  filling  of  vacancies. 

Section  3  prescribes  certain  of  their  duties, 
locates  the  monument  in  Circle  Park  in  the 
City  of  Indianapolis,  and  authorizes  the  mak- 
ing of  certain  contracts  with  the  city. 

Section  4  requires  the  Commissioners  to 
prepare,  select  or  adopt  a  design  for  the  mon- 
ument, to  advertise  for  plans,  designs  and 
specifications;  to  offer  a  premium  oi  $1,000 
for  tlie  best,  and  $500  for  the  second  best 
design,  with  authority  to  reject  any  and  all 
designs  offered  and  to  advertise  as  often  as 
may  be  necessary  to  procure  suitable  designs 
and  plans,  and  authorizing  them  to  employ 
experts  to  examine  all  plans  and  test  all  es- 
timates submitted. 

Section  5  authorizes  the  letting  of  contracts 
for  the  work  and  prescribes  the  manner  of 
paying  the  contractors. 

Section  6  prescribes  the  material  to  be  used 
in  the  erection  of  the  monument,  and  requires 
the  architect  to  give  bond,  with  sureties,  in 
the  penal  sum  of  $10,000,  "conditioned  that 
said  plans  shall  be  perfect  and  complete  for 
the  purpose  designed  and  intended,  and  that 
the  monument  shall  be  fully  completed  and 
finished  as  a  whole,  and  in  every  part,  for  and 
within  the  price  and  cost  estimated  and  fixed 
by  such  architect;  and   which  price  or  cost 
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shall  be  stated  in  his  proposition  or  submis- 
sion of  plan  and  specincation.  ** 

This  section  also  forbids  the  making  of  any 
change  in  the  plans  or  specifications  which 
will  increase  the  a^^i^gate  cost  of  the  monu- 
ment so  as  to  exceed  the  cost  prescribed  in  the 
Act. 

Section  7  authorizes  the  appointment  of  a 
secretary,  prescribes  his  duties,  and  fixes  his 
compensation  at  $75  per  month. 

Section  8  authorizes  the  commissioner  to 
employ  a  superintendent,  whose  duties  and 
compensation  the^  are  authorized  to  fix. 

Section  9  forbids  membei-s  and  officers  of 
the  Board  to  have  any  interest  in  any  con- 
tract connected  with  the  erection  of  the  mon- 
ument, and  prescribes  penalties. 

Section  10  makes  the  architect  whose  plans 
are  accepted  the  supervising  architect,  re- 
quires of  him  a  bond  as  such  supervising 
architect,  and  provides  for  his  compensation. 

The  case  of  Campbell  v.  State  S.  cfe  S.  Mon. 
Comrs.,  115  Ind.  591,  involved  the  construc- 
tion of  this  Act.  It  was  there  held  that  it 
was  the  intention  of  the  Legislature  that  the 
entire  sum  of  $200,000  appropriated  should 
be  devoted,  so  far  as  used  at  all,  to  the  struc- 
tural work  of  the  monument,  and  that  all  in- 
cidental expenses,  such  as  are  involved  in 
tbis  case,  must  be  paid  from  the  general  fund 
in  the  state  treasury,  and  that  there  was 
sufficient  in  the  Act  to  operate  as  an  appro- 
priation, authorizing  the  Auditor  of  State  to 
draw  warranta  on  the  treasurer  of  state  to 
pay  the  same.  That  case  is  vigorously  at- 
tacked b^  the  appellant,  and  we  are  asked  to 
overrule  it.  It  is  manifest  that  if  Camj^ll  v. 
State  S.  4h  8.  Mon.  Comn.  was  correctly  de- 
cided, it  is  decisive  of  the  case  now  before 
us.  After  careful  consideration  of  the  ques- 
tion, we  are  of  the  opinion  that  the  conclu- 
sion reached  in  Campbell  v.  State  S.  &  8, 
Mon.   Comrs.  was  correct. 

Section  one  of  the  Act  appropriated  $200, - 
000  for  the  purpose  of  erecting  a  monument. 
Section  4  provides  for  advertising  for  plans 
and  specifications  for  a  monument  to  cost 
not  exceeding  that  amount.  The  commis- 
sioners and  architect  each  and  all  give  bond 
that  it  shall  not  exceed  in  cost  that  amount. 
If  the  incidental  expenses  are  all  to  be  de- 
ducted from  the  $200,000,  how  can  the  board 
of  commissioners  or  the  architect  act  safely 
and  intelligently  in  the  preparation  and  ac- 
ceptance of  plans  and  specifications?  If  they 
undei stand  that  a  certain  definite  sum  is 
available  for  structural  work,  they  have  a 
tangible  basis  upon  which  to  calculate.  The 
Act  compels  the  incurring  of  certain  inci- 
dental expenses,  the  amount  of  which  is 
necessarily  uncertain.  No  one  can  tell  in 
advance  what  events  may  occur  to  delay  or 
prolong  the  prosecution  of  the  work,  or  how 
much  time  the  Commissioners  may  have  to 
give  to  it.  It  cannot  be  foretold  how  often 
they  may  have  to  advertise  for  plans  and 
specifications  before  such  plans  will  be  sub- 
mitted as  will  meet  the  requirements.  Nor 
could  they  tell  in  advance  how  often  they 
might  be  compelled  to  employ  experts  to  as- 
sist in  the  selection  of  plans  ana  test  esti- 
mates. Already  incidental  expenses  have 
been  incurred  and  paid  amounting  to  more 
18  L.  R.  A. 


than  $29,000.  It  is  not  claimed  that  any  of 
these  were  not  necessary  to  the  proper  prosecu- 
tion of  the  work.  It  isnot  possible  to  foretell 
how  much  time  will  still  be -required  for  the 
completion  of  the  work ;  and,  as  a  conse- 
quence, how  much  additional  must  be  paid 
for  salaries  and  other  incidental  expenses. 

When  the  commissioners  advertised,  invit- 
ing plans  and  specifications,  upon  what  basis 
were  architects  invited  to  make  their  esti- 
mates? Did  the  Legislature  intend  to  say  to 
them,  "First  guess  on  the  probable  amount 
of  the  $200,000  which  will  be  absorbed  in 
incidental  expenses,  and  bind  yourself  with 
sureties  in  the  penal  sum  of  $10,000  that 
your  guess  is  right?" 

To  give  to  the  Act  the  construction  con- 
tended for  by  the  appellant  would  be  to 
hold  that  the  Legislature  required  at  tbe 
hand  .of  the  commissioners  and  architects 
very  unreasonable,  if  not  impossible,  things; 
but,  if  the  intention  of  the  Legislature  was 
that  the  $200,000  should  be  devoted  alone  to 
the  structural  work,  the  commissioners  could 
easily  select  a  design  and  let  a  contract  for 
the  erection  of  a  monument  within  the 
limits  named. 

The  case  of  State  House  Comrs.  v.  Whitta. 
ker,  81  Ind.  297,  is  in  point.  The  Legislature 
appropriated  $2,000,000  for  the  building  of 
a  new  state  house,  and  limited  the  entire 
cost  to  $2,000,000.  The  provisions  of  the 
two  Acts  are  very  much  alike;  indeed,  the 
Act  providing  for  the  erection  of  the  monu- 
ment is  in  many  of  its  provisions,  and  in 
some  entire  sections,  literal  copies  of  the 
Act  providing  for  the  erection  of  a  new  state 
house,  which  will  be  found  in  the  Acts  of 
the  Special  Session  of  1877,  page  68.  Like 
the  Act  now  in  (question,  that  Act  not  only 
in  express  terms  limited  the  cost  of  the  build- 
ing to  $2,000,000,  but  also  required  the  giv- 
ing of  bonds,  both  by  the  commissioners 
and  by  the  architect.  The  bond  requfred  of 
the  commissioners  was  conditioned  that  the 
cost  of  the  building  should  not  exceed  $2,- 
000,000,  and  the  bond  required  of  the  archi- 
tect was  conditioned  that  the  building  should 
Ixi  **  fully  completed  and  finished  as  a  whole, 
and  in  every  part,  for  and  within  the  cost 
and  price  estimated  and  fixed  by  such  archi- 
tect." The  court  held  that  the  sum  of  $2,- 
000,000  might  be  expended  in  the  constnic- 
tion  of  the  new  state  house ;  and  that  in  ad- 
dition thereto,  all  incidental  expenses,  such 
as  salaries,  traveling  expenses  of  the  board, 
compensation  of  architect,  secretary  and 
superintendent,  rents,  etc.,  might  be  paid  out 
of  the  fund  denominated  the  new  "state  house 
fund  ;"  but  that  such  expenses  should  not  he 
deducted  from  the  $2,000,000  which  miffht 
be  expended  in  what  might  strictly  be  called 
the  construction  of  the  building. 

So,  in  this  case,  we  hold  that  the  sum  of 
$200,000  appropriated  for  the  erection  of  the 
monument  can  only  be  expended  in  the 
actual  structural  work,  and  that  no  part  of 
it  can  properly  be  expended  in  the  payment 
of  merely  incidental  expenses. 

Counsel  for  appellant  insists  that  the  case 
of  State  Hoxm  Comrs.  v.  Whittaker,  supra, 
is  not  authority  because  a  special  tax  waa 
levied  for  the  collection  of  a  special  state 
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bouse  fund,  while  there  is  no  special  monu- 
ment fand.  This  cannot  affect  the  question, 
AS  tbe  application  of  the  sum  limited  for 
t^e  erection  of  either  structure  is  not  made 
to  depend  upon  the  amount  of  money  belong- 
ing to  any  special  fund.  The  board  of  state 
house  commissioners  were  limited  to  the  ex- 
penditure of  $3,000,000  in  the  erection  of  the 
state  house,  without  regard  to  the  amount  real  - 
ized  from  the  special  tax  levied  for  that  pur- 
pose. 

The  question  remains,  Is  there  an  appro- 
priation authorizing  the  Auditor  of  State  to 
draw  warrants  on  the  treasurer  of  state  for 
the  payment  of  the  incidental  expenses? 

In  Gimpbell  v.  State  S.  d  8.  Mon.  Camrs. , 
4upra,  the  court  said:  "It  is  true,  as 
claimed,  that  no  money  can  be  rightfully 
drawn  from  the  treasury  except  in  pursuance 
of  an  appropriation  made  by  law,  but  such 
an  appropriation  may  be  made  impliedly,  as 
well  as  expressly  -,  and  in  general  as  well  as 
in  specific  terms.  .  .  .  The  use  of  tech- 
nical words  in  a  statute  making  an  appropria- 
tion is  not  necessary.  There  may  be  an  ap- 
propriation of  public  moneys  to  a  given  pur- 
pose without  in  any  manner  designating  the 
act  as  an  appropriation.  It  may  be  said, 
generally,  that  a  direction  to  the  proper  offi- 
cer or  officers  to  pay  money  out  ot  the  treas- 
ury on  a  given  claim,  or  class  of  claims,  or 
for  a  given  object,  may  by  implication  be 
held  to  be  an  appropriation  of  a  sufficient 
amount  of  money  to  make  the  required  pay- 
mente,"— citing  RitAine  v.  State,  20  Ind.  828. 

It  is  possible,  as  claimed  by  the  appellant, 
that  the  language  above  quoted  was  outside 
of  tiie  question  before  the  court  in  that  case. 
It  however  states  the  law  correctly  and  we 
fully  approve  and  adopt  it. 

The  eighth  subdivision  of  section  56II, 
Rev.  Stat.  1881,  authorizes  the  Auditor  of 
Sute  to  "draw  warrants  on  the  treasurer  for 
all  moneys  directed  b^  law  to  be  paid  out  of 
the  treasury  to  public  officers,  or  for  any 
other  object  whatsoever,  as  the  same  may 
become  payable."  The  Act  providing  for 
the  erection  of  the  monument  expressly 
authorizes  the  incurring  of  each  of  said  sev- 
eral items  of  incidental  expenses,  and  directs 
that  the  same  shall  be  paid.  We  think  there 
is  a  suflScient  appropriation  to  make  it  the 
duty  of  the  appellant  to  draw  warrants  for 
the  payment  of  the  same.  For  a  very  full 
discaasion  of  what  constitutes  an  appropria- 
tion of  money,  see  the  case  of  Garr  v.  State, 
127  Ind.  204,  11  L.  R.  A.  870. 

The  judgment  of  the  Marion  Circuit  Court 
«  afirmed,  with  easts. 


SUMNER  et  al.,  Appts., 

William  J.  DARNELL. 

(.-.Ind ) 

1.  A  deed  to  eertainl  persons  ^'conunls- 
I  of  W.  Coimty«  and  their  suocesBors 


In  oiBoe  for  the  use  of  said  county"  aooepted  by 

^  an  entry  upon  the  oounty  records  as  a  deed  **to 
and  for  the  use  of"  saJd  county,  givea  tbe  legal 

.  title  to  the  county  and  not  to  the  commissioners* 
where  there  was  no  statute  designatingr  their  cor- 
porate Dame  and  styJe. 

2.  Removal  of  a  coonty  seat*  fifty-six 
years  after  ita  location  on  land  conveyed  for  such 
use,  does  not  make  a  total  failure  of  tbe  consider- 
ation which  will  cause  a  reversion  to  tbe  srrantor. 

8.  A  conveyance  **for  the  use  of*  a 
county  ""in  consideration  of  tbe  seat  of  Justice 
bavinjr  t)een  permanently  established"  at  a  cer- 
tain place,  is  not  on  a  condition  sulKequent  that 
the  county  seat  remain  there  and  no  reversion  is 
worked  by  removal  of  the  county  seat 

(Aprils.  1891.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messn.  Julian  A  Julian  for  appellants. 
Messrs,  Fox  A  Robbins  for  appellee. 

Miller»  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  by  the  appellants 
against  the  appellee  to  recover  certain  real 
estate  in  Centerville,  Wayne  County.  The 
complaint  was  in  four  paragraphs.  A  de- 
murrer was  sustained  to  the  second  para- 
graph, and  cause  put  at  issue  by  answer  in 
denial.  The  errors  assigned  in  this  court 
relate  only  to  the  overruling  of  a  motion 
made  by  the  appellants  for  a  new  trial,  and 
on  exceptions  to  the  conclusions  of  law  upon 
the  special  findings  of  fact.  The  motion  for 
a  new  trial  was  predicated  upon  the  alleged 
insufficiency  of  the  evidence  to  sustain  the 
finding.  We  have  read  the  evidence  care- 
fully, and  find  that  it  fully  and  without 
conflict  sustains  the  finding  of  facts  made  by 
the  court.  The  special  finding,  omitting 
description  of  real  estate,  is  as  follows,  viz.  : 
"Having  been  requested  by  the  plaintiffs  in 
said  cause  to  make  a  special  finding  of  facts 
herein,  and  ccmclusions  of  law  thereon,  now 
find  :  That  William  Sumner  was  a  resident 
of  Centerville,  Wayne  County,  Ind.,  from 
the  year  1813  to  the  year  1840.  at  which  last- 
named  date  he  removed  to  Hamilton  County, 
Ind.,  where  he  died  intestate  in  the  year 
1868 ;  that  he  left  surviving  him  as  his  sole 
heirs  four  children,  the  plaintiffs  in  this 
suit,  and  Thomas  Sumner,  who  died  in  1883, 

leaving,  surviving  him, Sumner,  his 

wife;  that  between  the  years  1813  and  1820 
the  said  William  Sumner  was  the  owner  in 

fee  simple  of acres  of  real  estate  in 

the  Town  of  Centerville,  and  in  the  vicinity 
thereof,  and  was  interested  in  the  develop- 
ment of  the  town  ;  that  prior  to  the  year  1816 
the  county- seat  of  said  Wayne  County  was 
fixed  at  Salesbury,  and  subsequently,  by  an 
Act  of  the  General  Assembly  of  the  State  of 
Indiana  approved  December  21,  1816,  it  was 


^ogL—Omdltiofis  in  deed  for  lamA  must  be  ea>  I  by  inference  or  argument.    Rawson  v.  Uxbridcre 
press  and  certain.  •  School  Dlst.  No.  6,  7  AUen,  125. 

Goodittou  in  a  deed  of  land  are  not  to  be  raised  '     To  bind  the  heirs  or  assigns  to  tbe  performance 
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enacted  that,  from  and  after  the  Ist  day  of 
August,  1817,  the  seat  of  justice  iu  and  for 
said  county  should  be  removed  to  and  per- 
manently Sxed  in  the  Town  of  Centerville, 
in  said  county,  and  on  the  1st  day  of  August, 
1817,  said  seat  of  justice  was,  pursuant  to 
sjiid  Act,  removed  to  said  Town  of  Center- 
ville; that  afterwards,  to  wit,  on  the  18th 
day  of  May,  1819,  the  said  William  Sumner 
bem^  the  owner  of  the  following  real  estate, 
to  wit,  .  .  .  did,  in  consideration  of  the 
seat  of  justice  having  been  permanently  es- 
tablished in  the  Town  of  Centerville,  within 
and  for  said  county,  and  for  no  other  con- 
sideration, execute  to  Thomas  J.  Warman, 
Enos  Grave,  and  Beah  Butler,  the  commis- 
sioners of  said  county  and  their  successors  in 
office,  for  the  use  of  said  county  forever,  a 
warranty  deed  for  the  same ;  that  said  deed 
was  duly  recorded  on  the  18th  day  of  May, 
1819,  in  the  recorder's  office  of  said  Wayne 
County,  Ind. ,  in  Deed  Record  B,  page  140 ; 

that   on  the day  of  August,  1820,    the 

new  court-house  at  Centerville  was  completed 
and  accepted  by  the  said  county  commission- 
ers of  said  county,  and  by  them  taken  pos- 
session of,  and  on  said  date  they  consented 
to  be  entered  their  approval  and  acceptance 
of  the  deed  of  said  William  Sumner  of  May 
18,  1819,  in  the  record  of  their  proceeding 
of  said  date,  in  the  following  words,  to  wit : 
*  William  Sumner  produced  a  deed  for  the 
public  square  in  the  Town  of  Centerville 
given  by  said  Sumner  and  wife  to  and  for 
the  use  of  Wayne  County,  which  deed  was 
recorded  in  •  Book  B,  page  140,  which  deed 
was  approved  and  accepted  by  the  board. ' 
That  said  real  estate  so  conveyel  by  the  said 
Sumner  and  wife  to  said  county  commission- 
ers was  thenceforward  continuously  used  by 
said  county  for  the  purpose  of  a  public  square 
until  the  year  1878,  at  which  date  the  county 
seat  was  removed  from  said  Town  of  Cen- 
terville to  the  City  of  Richmond ;  that  on 
the  7th  day  of  March,  1874,  the  commission- 
ers of  said  county,  for  a  valuable  considera- 
tion, sold  and  conveyed  the  west  half  of  the 


same  to  one  Sabra  Jones,  which  deed  was  re- 
corded   in  the  recorder's  office   of    Wayne 
County,  Ind.,  in  Deed  Record  59,  page  480, 
and  on  the  15th   day  of  June,  1874,  for  & 
valuable  consideration,  they  sold  and  con- 
veyed the  east  half  of  the  real  estate  to  the        ^ 
said  Sabra  Jones,  which  deed  was  recorded 
in   the  recorder's   office  of  Wayne  County, 
Ind. ,  in  Deed  Record  59,  page  478 ;  that  said        , 
Sabra  Jones  took  possession  of  said  real  estate 
on  said  dates,  respectively,  and  that,  after 
various  transfers  by  deeds  duly  executed  and 
recorded,  the  following  part  of  the  real  es- 
tate included  in  the  land  conveyed  by  said 
William  Sumner  to  the  said  county  commis- 
sioners by  deed  of  May  18,  1819,  was  con- 
veyed on  the  4th  day  of  March,  1884,  to  de- 
fendant William  J.  Darnell,  who  now  holds 
possession  of  the  same ;  that  said  deed  was 
duly  recorded  in  the  recorder's  office  of  said 
Wayne  County,  Ind.,  in  Deed  Record  No. 
80,  at  page  121 ;  that  prior  to  the  commence- 
ment of  this  suit  the  plaintiffs  demanded  of 
the  defendant  the  possession  of  the  same.*^ 
And,  as  a  conclusion  of  law  on  the  foregoing 
finding  of  facts,  the  court  finds  for  the  de-        i 
fendant.     Proper  exceptions  were  taken  to 
the   foregoing  conclusions  of    law   by   the 
plaintiff,  and  this  presents  for  our  consider- 
ation the .  question  discussed  by  counsel  in 
their  elaborate  briefs. 

The  conclusions  of  law  deduced  by  the 
court  from  the  special  findings  are  assailed 
upon  several  different  grounds,  one  of  which 
is  the  claim  that,  inasmuch  as  the  deed  was  to 
**  Thomas  J.  Worman,  Enos  Grave,  and  Beah 
Butler,  commissioners  of  Wayne  County, 
and  their  successors  in  office,  for  the  use  of 
said  County  of  Wayne,'*  it  gave  to  the  com- 
missioners the  legal  title  to  hold  as  trustees, 
and  limited  the  county  to  the  mere  use  of 
the  premises ;  and  that  by  the  removal  of  the 
county-seat  the  use  was  lost  and  forfeited, 
and  the  title  vested  eo  instante  in  the  grantor 
or  his  heirs.  As  we  construe  the  grant,  it 
was  in  legal  effect  and  contemplation  a  con- 
veyance to  the  county.     Nothing  in  the  Ian- 


of  a  ooDditioD  subsequent,  the  oondition  must  ex- 
pressly mention  them.    Page  v.  Palmer,  48  N.  H.  885. 

Words  used  In  a  deed  will  not  be  construed  as  a 
condition  subsequent  when  any  other  reasonable 
construction  can  be  given  them.  WIer  v.  Simmons, 
56  Wis.  887. 

The  words  "provided  always,  and  this  deed  is  up- 
on the  express  condition**  (Hammond  v.  Port  Royal 
&  A.  R.  Co.  15  S.  C.  10),  or  '*8ball  indemnify  and  save 
harmless,"  are  necessary  to  express  a  condition 
subsequent.  Michigan  State  Bank  v.  Hastings,  1 
Doug.  225. 

A  deed,  to  a  town,  of  land  **for  a  burying  place 
forever**  does  not  convey  an  estate  upon  a  condi- 
tion subseq  uent.  Rawson  v.  Uxbrldge  School  Dist. 
No.  6.  supra, 

A  conditional  estate  must  be  clearly  and  une- 
quivocally indicated  by  express  terms  in  the  grant. 
Ibtxl, 

So  on  a  condition  that  grantee  shall  forever  main- 
tain a  line  fence,  a  neglect  to  do  so  after  death  of 
the  grantee  will  not  forfeit  the  land.  Emerson  v. 
Slmp8on.48N.  H.  47S. 

A  deed  convejring  land  upon  condition  that  no 
building  or  erection  shall  ever  be  made  on  the  land 
except  dwelling-houses,  and  outhouses  for  the 
same,  shows  merely  by  description  what  rights 
13  L.  R.  A. 


passed  to  grantee  and  what  were  retained  by  grant- 
or, and  that  subsequent  purchasers  could  not  erect 
the  prohibited  buildings.   Fuller  v.  Arms,  45  Vt.  400. 

Where  no  time  is  fixed  within  which  the  oondi* 
tions  were  to  be  performed,  the  law  will  allow  a 
reasonable  time.  Ellis  v.  Kyger,  7  West.  Rep.  749, 
00  Mo.  800. 

A  party  insisting  on  a  forfeiture  of  an  estate  for 
breach  of  condition  must  bring  himself  dearly 
within  its  terms.    Y oris  v.  Renshaw,  40  111.  425. 

Bittallishment  of  county  seat. 

A  statute  providing  that  the  county  seat  of  a 
county  should  be  permanently  established  at  a  cer^ 
tain  place,  upon  the  fulflUment  of  certain  pre- 
scribed terms  and  conditions,  is  not  a  oontract;  but 
the  public  law  relating  to  a  public  subject,  with  re- 
spect to  which  a  prior  Legislature  has  no  power  to 
bind  a  subsequent  one.  Newton  v.  Mahoning'  Coun- 
ty Comrs.  100  U.  S.  548, 25  L.  ed.  HO. 

Where  the  county  erects  a  court-house  on  land 
conveyed  to  it,  the  removal  of  the  county  seat  does 
not  devest  the  county  of  its  title,  nor  evidence  its 
intent  to  abandon  the  property  or  to  use  it  for  other 
purposes.  Poltevent  v.  Hancock  County  Supra.  58 
Miss.  8ia 
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goage  used  indicates  a  design  on  the  part  of 
the  grantor  to  vest  the  legal  title  in  the  com- 
missioners and  their  successors  as  individ- 
uals, to  act  as  trustees,  rather  than  as  the 
agents  of  the  county,  or  to  impose  upon  them 
any  duties  or  obligations  other  than  those 
required  of  them  as  public  officers.  The 
statute  in  force  at  that  time  did  not,  as  does 
the  present  one,  designate  the  corporate  name 
and  style  to  be  assumed  by  boards  of  com- 
missioners (Act  approved  December  17, 
1816) ,  and  the  form  used  in  this  deed  was  at 
that  time  commonly  used  in  conveying  prop- 
erty to  corporations  and  quasi  corporations  in 
this  State.  It  is  significant,  also,  that  the 
entry  made  upon  the  county  records  by  the 
board  of  commissioners  in  accepting  the  deed 
was  for  a  deed  **  to  and  for  the  use  of  Wayne 
County."  See  also  Carder  v.  Fayette  County 
Cotnrs.  16  Ohio  St.  853 ;  Hayward  v.  Davidao^n, 
41  Ind.  212. 

Another  position  taken  by  the  appellants 
is  stated  in  their  brief  as  follows :  "  But  this 
is  not  all  we  rely  upon.  The  total  failure 
of  the  consideration  of  the  Sumner  deed  it- 
self worked  a  loss  of  the  county's  claim, 
and  gave  to  the  Sumner  heirs  the  right  to 
assert  their  title  to  the  square,  independent 
of  the  condition  subsequent. "  No  authority 
is  cited  in  support  of  this  position,  and  we 
know  of  none  that  will  sustain  it.  The  du- 
ration or  stability  of  the  title  to  land  does 
not  ordinarily  depend  upon  the  certainty  or 
stability  of  the  consideration  paid  for  it. 
But,  independently  of  the  legal  question  in- 
volved, Uie  finding  informs  us  that  the 
county-scat  remained  at  Centerville  from  the 
1st  day  of  August,  1817,  until  the  year  1878, 
long  after  the  grantor  had  removed  from  the 
county.  We  may  reasonably  suppose  that, 
if  the  location  of  the  county-seat  at  Center- 
ville was  of  advantage  to  the  grantor,  he 
must  have  received  some  of  the  benefits  dur- 
ing the  half  century  it  remained  there,  and 
that  consequently  there  was  not  an  entire 
failure  of  consideration.  Hunt  v.  Beeson, 
18  Ind.  880 ;  Jeff&rsanmlle  M.  dt  I.  B.  Co.  v. 
BarlHmr,  89  Ind.  375. 

The  remaining  and  principal  contention 
of  the  appellaTits  is  that  the  conveyance  of 
the  land  to  or  for  the  use  of  the  county  was 
conditioned  in  the  seat  of  justice  of  Wayne 
County  remaining  permanently  at  Center- 
ville, and  that  its  removal  to  Richmond 
caused  the^land  to  revert  to  the  appellants 
as  the  heirs  of  the  grantor.  The  rule  of 
strict  construction  applicable  to  conditions 
subsec^uent,  usually  expressed  in  the  words, 
''conditions  subsequent  are  not  favored  in 
law,  and  are  construed  strictly,"  is  element- 
ary, and  does  not  require  the  citation  of 
authorities.  A  condition  subsequent  that 
will  defeat  an  estate  created  by  a  deed  must 
be  fairly  expressed  in  the  deed  itself.  The 
words  used  must  create  the  condition.  The 
court  will  not  supply  it,  if  the  parties  fail 
to  express  it.  The  rule  is  stated  m  2  Devlin 
on  Deeds,  as  follows :  "  Sec.  976.  Parol  con- 
dition. Aside  from  the  question  of  a  reforma- 
tion of  a  deed  in  cases  where  clauses  have 
been  omitted  by  mistake,  it  is  certain  that, 
in  an  action  to  recover  property  conveyed 
by  deed  on  the  ground  that  a  condition  on 
18  L.  R.  A. 


which  it  was  made  has  not  been  performed, 
the  deed  must  speak  for  itself,  and  a  condi- 
tion cannot  be  ingrafted  upon  a  deed  absolute 
in  form  by  parol  evidenfce.  The  ingraftinur 
of  a  contemporaneous  condition  in  a  deeH 
will,  in  a  proper  action,  be  allowed  only  on 
clear  evidence  of  fraud,  accident,  or  mis- 
take. "  A  condition  may  be  created  by  any 
words  which  show  clear,  unmistakable  in- 
tention on  'the  part  of  a  grantor  to  create  an 
estate  on  condition,  regard  being  had  to  the 
whole  of  the  deed  in  which  they  occur.  The 
word  "condition"  need  not  be  used,  but 
words  importing  a  condition  must  be  used 
or  plainly  inferred  from  the  instrument  and 
the  existing  facts.  Tiedeman,  Real  Prop. 
§  272 ;  Laberee  v.  Carleton,  58  Me.  213 ;  Baw- 
son  V.  JJxbfidge  School  Dist.  No.  5,  7  Allen, 
125 ;  Packard  v.  Ames,  16  Gray,  827 ;  £^pisco- 
pal  City  Mission  v.  Appleton,  117  Mass. 
327 ;  PaschaU  v.  PasMiare,  15  Pa.  307 ;  Wier 
V.  Simmons,  55  Wis.  642 ;  Baley  v.  County  of 
Umatilla,  15  Or.  172 ;  2  Washb.  Real  Prop. 
5th  ed.  2.  It  appears  from  the  finding,  supra, 
that  in  the  year  1816  the  General  Assembly 
passed  an  Act  fixing  the  seat  of  justice  for 
Wayne  County  permanently  at  Centerville 
from  and  after  the  Ist  day  of  August,  1817, 
and  that  pursuant  to  the  Act.  on  that  day, 
it  was  removed  to  Centerville;  that  after- 
wards, on  the  18th  day  of  May,  1819,  the 
lands  in  controversy  were  conveyed  by  a 
general  warranty  deed  to  the  commissioners 
"^for  and  in  consideration  of  the  seat  of  justice 
having  been  permanently  established  in  the 
Town  of  Centerville,  within  and  for  saidcoun- 
ty,  .  .  .  for  the  use  of  said  County  of  Wayne. " 
No  other  words  from  which  any  condition,  lim- 
itation, or  right  of  re-entry  by  the  grantor  or 
his  heirs  can  be  inferred  are  expressed  in  the 
conveyance,  or  in  the  subsequent  entry  made 
by  the  board  of  commissioners  accepting  the 
deed.  The  cases  cited  by  appellants'  attor- 
neys, and  principally  relied  upon  to  show 
that  this  deed  was  conditioned  on  the  seat  of 
justice  remaining  at  Centerville,  will  be 
examined  in  their  order.  The  first  one  is 
Stanley  v.  Colt,  72  U.  8.  5  Wall.  119-168, 
18  L.  ed.  502,  508.  This  was  an  action  to 
recover,  for  breach  of  condition,  a  tract  of 
land  devised  by  the  plaintiff's  ancestor  to  an 
ecclesiastical  society  in  which  the  property 
was  devised  to  the  society,  "to  be  and  re- 
main to  the  use  and  benefit  of  said  Second  or 
South  Society,  and  their  successors,  forever. " 
Then  comes  the  condition  or  limitation  upon 
the  devise :  "  Provided,  that  said  real  estate 
be  not  ever  hereafter  sold  or  disposed  of,  but 
the  same  be  leased  or  let,"  etc.  The  court 
held  that  there  was  not  a  condition  subse- 
quent, using  these  words:  "Our  conclusion 
is  that  the  construction  urged  by  the  plain- 
tiff of  the  will,  importing  a  condition,  a 
breach  of  which  forfeits  the  devise,  is  not 
well  founded."  The  next  case  cited  is  Hunt 
V.  Beeson,  18  Ind.  380.  In  this  case  a  lot 
was  donated  by  the  proprietor  of  a  town  for 
a  "  tan -yard  ;"  and  was  used  as  such  from  1834 
to  1858.  The  court  held  that  it  was  donated 
upon  a  condition  subsequent,  the  condition 
evidently  being  the  erection  of  a  tan-yard 
on  the  lot,  and  not  the  perpetual  maintenance 
of  the  same :  for  the  court  held  that  the  con- 
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dition  was  fully  performed,  and  that  the 
property  did  not  revert  upon  its  subsequent 
sale  and  appropriation  to  other  purposes. 
The*  case  of  Indianapolis  P.  d  C.  R.  Go.  v. 
Hood,  66  Ind.  580,  was  a  conveyance  of  some 
lot43  to  the  company  "for  a  site  for  the  depot 
of  said  railroad  at  Peru,  .  .  .  ta  have 
and  hold  tlie  premises  ...  for  the  pur- 
poses aforesaid.  ^^  The  statement  of  the  use 
and  condition  was  much  stronger  than  is 
contained  in  the  deed  under  consideration, 
and  it  does  not  support  the  position  of  the 
appellants.  We  do  not  feel  called  upon  to 
extend  the  rule  in  favor  of  conditions  subse- 
quent l)eyond  that  indicated  in  this  case.  The 
case  of  Seott  v.  Stipe,  12  Ind.  74,  is  not  well 
reported,  but  as  explained  in  Scantlin  v. 
Oarvin,  46  Ind.  275,  does  not  sustain  the 
appellants'  contention ;  for  it  is  said  that  the 
grant  was  upon  condition  that  a  church 
should  be  erected  on  the  lot,  and  that  it 
should  "  forever  thereafter  be  used  as  a  house 
of  worship."  Also  see  Cook  v.  Ijeggett,  88 
Ind.  211.  The  case  of  Warren  v.  Lyon  City, 
22  Iowa,  351,  was  a  suit  by  the  grantor,  who 
dedicated  land  for  a  **  public  square, "  to  en- 
join the  city  from  leasing  or  sell  ing  the  same. 
The  case  is  not  in  point.  In  Henderson  v. 
Hunter,  59  Pa.  835,  the  condition  expressed 
in  the  grant  to  a  church  was,  ^'so  long  as 
they  use  it  for  that  purpose,  and  no  longer, 
and  then  to  return  back  to  the  original 
owner. " 

We  are  unable  to  find  that  any  of  the  cases 
cited  by  appellants  sustained  their  theory  of 
this  case.  In  Heaston  v.  Randolph  County 
Comrs.,  20  Ind.  398,  the  conveyance  was  to 
"the  board  of  trustees  of  the  county  seminary 
of  Randolph  County,  and  their  successors  in 
office,  forever,  to  have  and  to  hold  the  prem- 
ises aforesaid,  with  all  the  appurtenances,  to 
the  only  proper  use,  benefit,  and  behoof  of 
said  'board  of  trustees,  for  the  use  of  said 
seminary  forever.  *  "  It  was  claimed  that  this 
created  a  condition  subsequent,  and  that,  the 
premises  having  ceased  to  be  used  as  a  sem- 
inary, the  grantor  was  to  receive  the  land. 
The  court  held  that  the  corporation  received 
an  unconditional  title,  which  was  not  de- 
feated by  the  alleged  failure  to  use  the 
premises  for  the  purposes  of  a  seminary,  or 
by  using  them  for  other  purposes,  that  there 
was  nothing  in  the  deed  that  imports  a  con- 
dition ;  and  that  if  the  grantor  intended  that 
the  property  conveyed  should  only  be  used 
for  a  seminary  editice,  or,  in  case  it  should 
be  used  otherwise,  that  the  estate  should  be 
forfeited  and  revert  the  condition  should  have 
been  expressed  or  fairly  implied.  In  Seebold 
V.  Shitler,  84  Pa.  188,  land  upon  which  a 
court-house  and  jail  had  been  erected  was 
conveyed  to  the  commissioners  by  name,  and 
their  successors  in  office,  "in  trust  for  the 
use  of  the  said  county,  in  fee  simple. "  The 
county  was  subsequently  divided,  the  seat  of 
justice  removed,  and  trustees  appointed  to 
sell  the  lots.  Held,  that  there  was  no  re- 
verter. In  Adams  v.  Comity  of  Logan,  11 
111.  836,  a  landowner  proposed  that,  if  the 
county-seat  should  be  located  at  Pottsville, 
he  would  give  land  for  a  court-house  and 
other  county  purposes.  The  proposition  was 
accepted,  and  the  Oeneral  Assembly  passed 
18^  L.  R.  A.  ; 


"  An  Act  to  Locate  Permanently  the  Seat  of 
Justice  of  Loean  County, "  and  it  was  located 
at  Pottsville.  Subsequently  the  county-seat 
was  removed.  It  was  held  that  the  grantor 
was  without  remedy.  The  suit  was  to  re- 
cover the  money  rather  than  land,  but  it  was 
held  that  the  deed  was  unconditional.  In 
Harris  v.  Bha'Ui,  13  111.  456,  land  was  con- 
veyed to  commissioners,  by  name,  and  their 
successors  in  office,  for  the  use  of  a  county 
forever,  in  consideration  of  one  dollar,  and 
that  the  county- seat  had  been  located  on  the 
premises.  The  county-seat  was  afterwards 
removed,  and  the  grantor  sued  to  recover  the 
land.  It  was  held  that  there  was  no  condi- 
tion, and  that  he  could  not  recover.  The 
citation  of  authorities  to  this  effect  might  be 
greatly  extended,  but  we  will  refer  to  he 
following :  RaXey  v.  County  of  Umatilla,  15 
Or.  172 ;  Portland  v.  TerwiUiger,  16  Or.  466 ; 
Coffin  V.  Portland,  16  Or.  77 ;  Columbia  First 
M,  E.  Church  V.  Old  Columbia  Pttb,  G.  Co. 
108  Pa.  608;  PaschaU  v.  POssinore,  15  Pa. 
807 ;  Rawson  v.  Uxbridge  School  Dist.  J\^o.  5, 
7  Allen,  125  ;  Packard  v.  Arnes,  16  Gray,  827 ; 
Crane  v.  Hyde  Park,  185  Mass.  147 ;  Sohier 
V.  Trinity  Church,  109  Mass.  1 ;  Board  of 
Suprs.  V.  Patterson,  56  111.  Ill ;  Lau>e  v. 
Hyde,  89  Wis.  847;  Wier  v.  Simmons,  55 
Wis.  637 ;  Bi^awn  v.  CaldweU,  23  W.  Va.  187 ; 
Southard  v.  Central  R.  Co.  26  N.  J.  L.  14 ; 
Barrie  v.  Smith,  47  Mich.  181 ;  Gage  v.  School 
Dist.  No.  7,  64  N.  H.  282,  4  New  Eng.  Rep. 
284 ;  Page  v.  Palmer,  48  N.  H.  887 ;  M&rriU 
V.  WabasK  St.  L.  cfe  P.  R.  Co.  96  Mo.  174 ; 
Thornton  v.  JrammeU,  89  Ga.  202. 

It  is  questionable  whether  the  appellants 
would  he  entitled  to  a  recovery  if  the  deed 
contained  a  condition  subsequent.  It  appears 
from  the  finding  that  the  county-seat  re- 
mained at  Centerville  from  1817  to  1873.  a 
period  of  fifty-six  years,  and  that  this  suit 
was  brought  more  than  seventy  years  after 
the  location  of  the  seat  of  justice  at  Center- 
ville. It  may  fairly  be  presumed  that  the 
grantor  at  the  time  he  executed  the  deed  to 
the  commissioners  owned  other  property,  the 
value  of  which  he  expected  would  be  en- 
hanced by  the  location  of  the  county- seat, 
or  that  he  had  other  interests  to  be  subserved 
thereby.  If  so,  we  may  also  infer  that  he 
received  during  his  lifetime,  and  while  a 
resident  of  Wayne  County,  the  substantial 
benefit  of  his  donation.  In  Hunt  v.  Beeson^ 
18  Ind.  880,  it  was  held  that  the  maintenance 
of  a  tan -yard  for  the  period  of  twenty -four 
years  was  a  substantial  compliance  with  the 
condition  contained  in  the  conveyance.  In 
Mead  v.  Ballard,  74  U.  8.  7  Wall.  290,  19 
L.  ed.  190,  a  conveyance,  upon  condition 
that  an  institute  "shall  be  permanently  lo- 
cated upon  said  lands,**  was  complied  with 
by  the  location  of  the  institution  thereon 
August  9,  1848,  and  its  remaining  there  until 
1857.  In  Jeffersonville  M.  &  L  R  Go.  ▼. 
Barbour,  89  Ind.  875,  the  use  for  thirty-three 
years  of  lands  granted  "  expressly  for  the  use 
and  purpose  of  depot  grounds,"  and  provid- 
ing that  if  not  used  for  that  purpose  it  should 
revert  to  the  grantors,  was  held  to  be  a  per- 
formance of  the  condition,  so  as  to  prevent 
a  forfeiture.     We  find  no  error  in  the  record. 

Judgment  affirmed. 
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STATE  of  iDdiana,  ex  rel.  John  WORRELL, 
Appt, 

V. 

Bruce  CARR,  State  Auditor. 
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1.  Payment  of  salary  with  full  knowledgre 
of  the  facta,  to  one  who  had  preylously  heen  act- 
lug  as  a  de  facto  offloer,  and  who  attempted  to  re- 
tain the  office  after  the  qualification  of  the  of- 
ficer de  jttre^  is  no  defense  to  a  claim  for  the  salary 
by  the  officer  de  jwe^  at  least  where  the  latter  has 
also  been  performlngr  the  duties  of  the  office. 

8.  A  provlflioii  in  an  Appropriation  Aet 
that  the  salary  for  a  certain  office  shall  be  paid  to  a 
certain  person  named,  and  none  other,  and  a 
statute  providing  a  penalty  for  paylngr  It  to  any 
other  person  than  the  one  named,  are  absolutely 
void  as  attempts^to  exercise  judicial  powers  by 
declarinir  who  is  the  lejral  officer  entitled  to  the 
salary. 

(June  18, 1891.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Marion  County  in  favor 
of  defendant  in  a  proceeding  brought  to  com- 
pel defendant  to  draw  a  warrant  on  the  state 
treasurer  in  favor  of  relator  for  the  amount  of 
the  salary  which  relator  alleged  he  had  earned 
as  chief  of  the  bureau  of  statistics.  Reversed, 
The  facts  are  stated  in  the  opinion. 

OldSv  c/.,  delivered  the  opinion  of  the 
court: 

The  relator  filed  his  petition  in  this  case, 
asking  that  a  writ  of  mandate  issue  against 
the  appellee,  the  Auditor  of  State,  compel - 
linfir  him  to  draw  his  warrant  on  the  treasurer 
of  state  in  favor  of  the  relator  for  the  sum 
of  $2,«')00,  the  amount  alleged  to  be  due  the 
relator  as  his  salary  as  chief  of  the  bureau 
of  Indiana  statistics.  Issues  were  joined  on 
the  complaint  and  a  trial  had.  There  were 
demurrers  filed  to  the  paragraphs  of  answer 


and  overruled  and  exceptions  reserved.  Er- 
rors  are  assigned  on  these  rulings.  On 
proper  request,  there  was  a  special  finding  of 
facts  and  conclusions  of  law  stated  by  the 
court.  The  conclusions  of  law  were  excepted 
to  by  the  appellant  and  a  proper  assignment 
of  error. 

The  questions  presented  and  discussed  re- 
late to  the  right  of  the  relator  to  the  salary 
alleged  to  be  due  him  and  his  right  to  have 
a  writ  of  mandate  issue  compelling  the  Audi- 
tor of  State,  the  appellee,  to  draw  his  war- 
rant on  the  treasurer  of  state  in  favor  of  the 
relator  for  the  sum  due  him.  No  question 
is  presented  and  discussed  as  to  the  regular- 
ity of  the  proceedings  or  as  to  the  proper 
parties  being  before  the  court. 

The  facts  found  by  the  court  show  that, 
on  the  31st  day  of  May,  1889,  the  relator, 
John  Worrell  was  appointed  and  commis- 
sioned chief  of  the  Indiana  bureau  of  statistics 
by  Alvin  P.  Hovey,  governor  of  the  State 
of  Indiana ;  that  at  the  time  of  his  appoint- 
ment, he  was  a  resident  voter  of  the  State, 
of  legal  age,  and  in  every  wav  eligible  to 
hold  the  office,  and  on  the  day  of  his  appoint- 
ment he  took  the  oath  of  office,  which  was 
indorsed  on  the  back  of  his  commission,  and 
filed  a  copy  thereof  in  the  office  of  the  secre- 
tary of  state,  and  in  every  way  qualified 
as  such  officer ;  and  on  the  same  day  appel- 
lee was  notified  of  the  relator's  appointment 
and  qualification :  that  after  the  relator's  ap- 
pointment he  applied  for  office  room  in  the 
state  capitol,  to  be  occupied  by  him  as  the 
chief  of  the  India  a  bureau  of  statistics,  and 
was  assigned  a  room  for  that  purpose  by  the 
Auditor  of  State,  which  room  was  independent 
and  removed  from  a  room  occupied  by  Wil- 
liam A.  Peelle,  Jr.,  and  said  relator  Worrell 
has  been  doin^  work  and  performing  the  du- 
ties as  the  chief  of  the  bureau  of  statistics 
independent  of  work  performed  by  said  Peelle 
from  May  31,  1889,  to  November  19,  1890. 


Note.— Oif!ce  and  ojBUcer. 

Ad  office  is  a  public  employment  conferred  by 
the  government.  It  embraces  the  ideas  of  tenure, 
duration,  emolument,  and  duties.  Foltz  v.  Ker- 
tin,  2  West  Bep.  671. 106  Ind.  221:  United  States  v. 
Hartwell,  73  U.  8. 6  WaU.  885, 18  L.  ed.  880. 

Bveryone  appointed  to  perform  a  public  duty, 
and  who  receives  compensation,  is  a  public  officer. 
Foltsv.  Kerlin,  nipra;  Henly  v.  Lyme,  5  Binsr.  91, 
oltlmrOBse  of  Wood,  2  Cow.  80,  note;  People  v. 
Brooklyn,  77  N.  T.  508. 

Ao  office  is  the  right  to  exercise  a  public  func- 
tion or  employment,  and  to  take  Uie  fees  and 
emoluments  belonging  to  it.  Hamlin  v.  Kassafer, 
15  Or.  456. 

A  public  officer  is  bound  to  perform  the  duties 
of  his  office  for  the  compensation  fixed  by  law. 
Bartoh  v.  Cutler  OJtah)  July  12, 1800,  citing  Bvans 
V.  Trenton,  24  N.  J.  L.  764;  Territory  v.  Carson,  7 
Mont.  417;  Jones  v.  Grant  County  Suprs.  14  Wis. 
618;  Fawoett  v.  Woodbury  Co.  66  Iowa,  164;  1  Dil- 
lon, Mud.  Corp.  816. 

An  office  is  void  as  to  the  officer  de  facto  himself, 
though  valid  as  to  strangers.  State  v.  Dierberger, 
7  West  Hep.  186, 90  Mo.  860. 

Acts  of  a  de  facto  officer  are  void  as  to  himself,  un- 
less he  is  also  officer  de  jure,  but  are  good  if  for  the 
benefit  of  strangers  or  the  public.  Andrews  v.  Port- 
land, 4  New  Eng.  Bep.  780,  70  Me.  484:  Adam  v. 


Mengel  (Pa.)  7  Cent.  Bep.  186;  Oreen  v.  Burke,  28 
Wend.  490;  People  v.  Noetrand,  46  N.  T.  876;  Peo- 
ple V.  Hopson,  1  Denio,  674.  8ee  Pooler  v.  Beed, 
78  Me.  120;  State  v.  Carroll,  38  Conn.  440;  McVeany 
V.  New  York,  80  N.  Y.  192;  Dolan  v.  New  York,  68 
N.  Y.  274;  Nichols  v.  MacLean,  2  Cent.  Bep.  600, 101 
N.  Y.  626;  McCue  v.  Wapello  County,  66  Iowa,  698; 
People  V.  Potter,  68  Cal.  127. 

Officers  de  facto  and  de  jure  dltiinouished. 

A  person  in  possession  of  an  office  may  be  an  of- 
ficer de  facto^  while  some  other  person  may  be  the 
officer  dejure^  though  there  cannot  be  an  officer  de 
Jwre  and  an  officer  de  facto  both  in  possession  at 
the  same  time.  Carli  v.  Bhener,  27  Minn.  288; 
Steinback  v.  State,  88  Ind.  489;  Cronin  v.  Gundy, 
16  Hun.  624.  See  Brown  v.  Lunt,  87  Me.  428;  State 
V.  Brown,  12  Minn.  638;  Wilcox  v.  Smith,  6  Wend. 
281;  People  v.  Peabody,  6  Abb.  Pr.  228;  People  v. 
Cook,  8  N.  Y.  67;  Plymouth  v.  Painter,  17  Conn. 
686;  Re  Boyle,  9  Wis.  264;  Morgan  v.  Quackenbush, 
22  Barb.  72. 

An  officer  de  facto  is  one  wbo  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and  yet  is 
not  a  good  officer  in  point  of  law.  Bex  v.  Bed- 
ford Level,  6  East,  866. 

He  is  one  who  exercises  the  duties  of  an  officer 
under  color  of  an  appointment  or  election  to  that 
office.  Plymouth  v.  Painter,  17  Conn.  685, 44  Am. 
Dec.  674. 
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At  the  time  relator  Worrell  was  appointed, 
commissioned  and  qualified  as  chief  of  the 
Indiana  bureau  of  statistics,  said  office  was 
held  and  occupied,  and  the  duties  thereof 
were  being  performed,  by  one  William  A. 
Peelle,  Jr.,  a  person  who  was  eligible  to  fill 
the  office,  who  held  said  office  under  and  bv 
virtue  of  an  election  thereto  by  the  tifty-third, 
fifty-fourth  and  fifty-sixth  General  Assembly 
of  the  State  of  Indiana,  and  was  commis- 
sioned under  said  first  two  elections  by 
(Governors  Porter  and  Gray,  which  commis- 
sions set  out  the  elections  and  certified  there- 
to; that  Governor  Hovey  refused  to  issue 
to  said  Peelle  a  commission  under  the  elec- 
tion of  said  Peelle  to  said  office,  bv  the  fifty- 
sixth  General  Assembly ;  that  Peelle  claimed 
and  had  no  other  title  to  said  office  except  as 
herein  above  found,  said  office  being  vacant 
except  as  so  occupied  and  claimed  by  Peelle 
and  Worrell. 

The  findings  further  show  that  Worrell 
demanded  of  Peelle  possession  of  the  office 
immediately  after  his  appointment  and  quali- 
fication, and  Peelle  refused  to  surrender  it, 
and  that  Worrell  immediately  commenced 
quo  warranto  proceedings  against  Peelle  for 
the  possession  of  the  office,  which  were  twice 
appealed  to  the  supreme  court  and  reversed, 
and  were  not  disposed  of  until  after  the  state 
election  in  1890,  at  which  election  Peelle 
was  duly  elected  to  said  office,  and  was  com- 
missioned by  the  governor  and  qualified  as 
such  officer;  and  on  Peelle's  motion,  sup- 
ported by  proof  of  his  election,  the  quo  war- 
ranto proceedings  were  dismissed ;  that  dur- 
ing all  of  the  time  Peelle  continued  to  occupy 
the  apartments  as  he  had  previous  to  Wor- 
rell's appointment,  and  retained  the  archives 
of  the  office,  collected  information  and  made 
records  the  same  as  he  had  done  prior  to 
Worrell's  appointment;  that  the  salary  of 
the  chief  of  the  bureau  of  statistics  is  $1,  - 
800  a  year,  and  there  is  money  in  the  treasury 


of  the  State  of  Indiana  subject  to  be  paid 
out  on  warrants  of  the  Auditor  of  State,  for 
the  payment  of  the  salary  of  said  chief ;  that 
relator  has,  prior  t^  the  commencement  of 
this  suit,  demanded  of  the  appellee  that  he 
draw  a  warrant  in  relator's  favor  for  his 
salary,  and  since  November  4,  1890,  he  has 
made  demand  upon  the  appellee  that  he  draw 
such  warrant  for  the  sum  of  $2,550,  said  sum 
to  be  paid  to  him  as  salary  from  May  31. 
1889,  to  November  1,  1890.  and  presented 
itemized  and  qualified  bills  therefor  as  re- 
quired by  law,  and  appellee  has  refused  to 
draw  such  warrant ;  that  on  October  31,  1889, 
appellee  drew  his  warrant  on  the  treasurer 
of  state  in  favor  of  William  A.  Peelle,  Jr., 
demand  having  been  made  by  said  Peelle  for 
the  sum  of  $750  as  salary,  or  by  way  of  com- 
pensation as  chief  of  the  Indiana  bureau  of 
statistics  from  May  31,  1889,  to  November  1. 
1889 ;  otherwise  said  appellee  has  not  drawn 
his  warrant  on  the  treasurer  of  state  in  favor 
of  any  person  for  the  salary  of  said  office. 

There  is  a  further  finding  in  re^rd  to  the 
provisions  of  the  laws  appropriating  the 
amount  for  the  salary  of  such  office,  and  a 
provision  that  it  should  be  paid  to  Peelle 
as  such  chief.  On  the  foregoing  facts,  the 
court  stated  as  a  conclusion  of  law  that  re- 
lator was  not  entitled  to  a  writ  of  mandate 
as  prayed  in  his  petition. 

The  Act  of  the  Legislature  approved 
March  29,  1879,  creating  a  state  bureau  of 
statistics,  made  it  the  duty  of  the  bureau  to 
collect,  systematize,  tabulate  and  present  in 
biennial  reports  statistical  information  and 
details  relating  to  agricultural,  manufactur- 
ing, mining,  commerce,  education,  labor, 
social  and  sanitary  condition,  vital  statistics, 
marriages  and  deaths;  and  the  permanent 
property  of  the  productive  industry  of  the 
people  of  the  State.  The  first  section  of  this 
Act  provides  that  the  department  is  estab- 
lished  for  the  collection  and  dissemination 


An  offioer  de  facto  is  not  entitled  to  the  salary  at- 
taohed  to  the  olBoe.  Andrews  v.  Portland,  4  New 
Boff.  Rep.  780,  79  Me.  484. 

One  claiming  a  salary  must  prove  his  legral  title 
to  the  office;  and  an  officer  de/acto,  and  not  de^re, 
cannot  maintain  an  action  for  salary.  Bomero  v. 
United  States,  5  L.  R.  A.  68, 24  Ct.  CI.  881. 

Payment  of  salary  to  a  de  facto  officer  without 
authority  is  no  defense  against  a  claim,  for  pay- 
ment by  the  officer  de  jure.  Williams  v.  Clayton 
(Utah)  March  8,  1880.  See  Andrews  v.  Portland,  4 
New  Enff.  Rep.  780,  79  Me.  484. 

If  a  de  /octo  officer  has  abandoned  the  office,  the 
rightful  incumbent  may  sue  for  salary.  Nichols  v. 
MaoLean,  2  Cent.  Rep.  600, 101  N.  Y.  628. 

The  rule  against  collaterally  impeaching  the  title 
of  an  officer  de  fa^to  does  not  apply  when  the  of- 
ficer himself  seeks  to  recover  compensation. 
Phelon  V.  Granville,  1  New  Eog.  Rep.  678, 140  Mass. 
886,  citing  Fowler  v.  Bebee,  9  Mass.  231;  Buckman 
V.  Ruggles,  15  Mass.  180.  See  notes  to  State  v. 
PeeUe  <Ind.)  8  L.  R.  A.  2S8;:Stat6  v.  Lewis  (N.  C.)  U 
L.  R.  A.  105. 

Officer  de  Jure  entiUed  to  the  salary. 

Where  an  officer  is  in  possession  of  an  office  de 
factOn  the  officer  dejure  is  the  one  who  has  the 
lawful  right  to  the  office:  and  who  has  either  been 
ousted  or  has  never  taken  possession.  Hamlin  y. 
Kassafer,  15  Or.  466. 

The  city  cannot  deduct  money  earned  by  a  mar- 
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shal  during  the  time  he  was  prevented  from  per- 
forming his  duties.  Andrews  v.  Portland,  4  New 
Bng.  Rep.  780,  79  Me.  484. 

The  city  marshal  de  jure  of  Portland,  Maine,  be- 
ing willing  to  perform  his  duties,  but  prevented  by 
the  city  authorities,  is  entitled  to  the  salary  while 
the  office  is  filled  by  an  officer  de  facto.  JMd. 
See  Dolan  v.  New  York,  68  N.  Y.  274;  McVeany  v. 
New  York,  80  N.  Y.  185;  Fitasimmons  v.  Brooklyn, 
8  Cent.  Rep.  600, 102  N.  Y.  686. 

A  de  jure  officer  can  recover  f^m  an  intruder 
damages,  generally  measured  by  the  salary  re- 
ceived by  the  intruder.  Nichols  v.  MacLean,  t 
Cent.  Rep.  600,  101  N.  Y.  626;  People  v.  Nolan,  t 
Cent.  Rep.  469,  101  N.  Y.  689,  citing  Dolan  v.  New 
York,  68  N,  Y.  274;  Lawlor  v.  Alton,  8  Ir.  a  L. 
Rep.  160;  Glascock  v.  Lyons,  20  Ind.  1;  Douglass  v. 
State,  81  Ind.  429;  People  v.  Miller,  24  Mich.  4A8; 
People  V.  Smyth,  28  Gal.  21;  Sigur  v.  Crenshaw,  10 
La.  Ann.  297;  United  States  v.  Addison,  78  U.  8. 
6  Wall.  291, 18  L.  ed.  919. 

When  appropriation  of  state  fund  unnecessary. 

If  the  salary  of  a  public  officer  is  fixed  and  the 
times  of  payment  prescribed  by  law,  no  speolflo  an- 
nual appropriation  is  necessary.  Reynolds  t. 
Taylor,  48  Ala.  420;  Nichols  v.  Comptroller,  4  Stew. 
&  P.  167;  Thomas  v.  Owens,  4  Md.  189;  Green  v. 
Pumell.  12Md.  888;  State  v.  Hickman  (Mont.)  Feb. 
16, 1890;  State  v.  Weston,  4  Neb.  216. 
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of  isfonnation  hereafter  provided,  by  bien- 
nial printed  reports  to  the  governor  and 
Legislature  of  the  State,  and  it  provides  for 
the  appointment  of  the  chief  bv  the  gover- 
nor.    Acts  1879,  p.  198. 

Some  amendments  have  been  made  to  this 
Act  by  an  Act  passed  in  1883.  Elliott's 
Supp.  §  1852.  An  attempt  was  made  to 
change  the  method  of  selecting  the  chief  and 
provide  for  his  election  by  the  General  As- 
sembly ;  and  by  an  Act  in  1889  (Elliott's 
Supplement,  g§  1854  to  1862.  inclusive), some 
additional  duties  were  added,  and  it  was 
made  the  dutv  of  the  chief  to  transmit  'one 
copy  of  the  biennial  report  to  each  county 
and  state  officer.  The  duty  of  the  bureau  is 
to  gather  such  information  as  is  required  by 
the  law,  systematize  it  and  publish  it  in 
proper  printed  reports,  and  to  disseminate 
such  information  by  printed  reports  of  all 
such  information  collected  and  distribute 
them  to  the  Governor  of  the  State,  the  Gen- 
eral Assembly  and  to  each  state  and  county 
officer  of  the  State.  There  is  no  law  provid- 
ing that  any  public  records  shall  be  kept  of 
such  information  save  the  printed  reports. 
The  benefit  to  be  derived  on  account  of  such 
a  bureau  is  through  the  publication  and  dis- 
tribution of  the  biennial  reports.  It  is  pro- 
vided that  head -quarters  for  the  bureau  shall 
be  furnished  by  the  State. 

The  findings  of  fact  show  that  the  relator 
Worrell  had  been  assigned  and  provided 
office  rooms  by  the  Auditor  of  State  in  the 
state  house.  There  was  nothing  to  prevent 
him  from  discharging  the  duties  of  the  office, 
collecting  and  systematizing  the  information 
contemplated  by  thd  law  and  publishing 
the  same  in  printed  reports,  and  distribut- 
ing them  with  the  same  efficiency  and  to  the 
same  extent  as  if  Peelle  had  surrendered  the 
apartments  occupied  by  him  previous  to  that 
time,  and  the  findings  of  fact  show  that 
Worrell  did  discharge  the  duties  of  the  office 
in  compliance  with  the  law.  It  is  true, 
there  is  a  finding  that  Peelle  was  in  pos- 
session of  the  archives  and  records  of  the 
office.  What  the  archives  and  records  were 
that  he  was  in  possession  of  the  findings  do 
not  show.  The  law  makes  no  provision 
whereby  such  officer  is  required  to  Keep  any 
public  records  or  anything  else  to  be  kept 
in  connection  with,  and  belonging  to  the 
office,  there  to  remain  as  the  property  of  the 
State,  which  the  outgoing  officer  would  be 
required  to  turn  over  to  his  successor.  The 
findings  of  fact  show  that  Worrell  was  eli- 
gible to  the  office ;  that  he  was  duly  appoint- 
ed, commissioned  and  qualified  as  such  offi- 
cer; that  the  appellee,  the  Auditor  of  the 
State,  had  notice  at  the  time  of  his  appoint- 
ment and  qualification ;  that  he  made  applica- 
tion to  the  Auditor  of  State  for  apartments 
and  the  Auditor  of  State  assigned  him  apart- 
ments for  head- quarters  of  the  bureau ;  and 
that  he  occupied  them  and  discharged  the 
duties  of  the  office.  It  is  further  found  that 
Peelle  retained  the  apartments  formerly  oc- 
cupied by  him,  and  continued  to  act,  or  as- 
sumed to  act,  as  chief,  and  collect  informa- 
tion the  same  as  he  had  done  before ;  but  the 
findings  show  that  he  had  no  title  to  such 
office  except  through  a  pretended  election  by 
18  L.  R.  A. 


the  General  Assembly.  In  the  adjudication 
in  the  quo  warranto  proceedings,  the  main 
question  in  this  case  was  settled  by  the  de- 
cisions of  this  court  on  appeal.  State  v, 
Peelle,  121  Ind.  495,  and  State  v.  Peelle,  124 
Ind.  515,  8  L.  R.  A.  228. 

By  these  decisions  between  these  same  par- 
ties, the  law  was  settled  that  the  statute 
authorizing  the  election  of  a  chief  of  the 
bureau  of  statistics  by  the  General  Assembly 
was  unconstitutional  and  void,  and  that  the 
election  and  commission  of  Peelle  gave  to 
him  no  title  to  the  office,  and  that  the  gover- 
nor was  authorized  to  appoint  to  fill  the  va- 
cancy until  the  office  was  filled  by  an  elec- 
tion. Under  these  decisions,  the  facts  found 
in  this  case  show  that  Worrell  was,  during 
the  time  from  his  appointment  and  qualifica- 
tion up  to  the  date  or  the  election  and  quali- 
fication of  Peelle  as  his  successor,  the  dejure 
officer;  not  only  the  de  jure  officer,  but  in 
possession  of  and  discharging  the  duties  of 
the  office.  When  he  was  appointed  by  the 
governor  and  qualified,  he  became  the  dejure 
officer;  and  when  he  was  assigned  quarters 
by  the  Auditor  of  State  in  the  state  capitol 
to  occupy  as  head  quarters  for  the  bureau 
and  discharge  the  duties  of  the  office,  he 
was  equipped  in  full  to  discharge  all  the 
duties  incident  to  the  office,  and  he  did  dis- 
charge the  duties  from  thenceforward  until 
his  successor  was  elected  and  qualified. 
Bein^  a  de  jure  officer  and  in  possession  of 
and  discharging  the  duties  of  the  office,  under 
all  authorities,  he  is  entitled  to  the  salary. 
Indeed,  the  later  and  better  reasoned  cases 
hold  that  the  salary  is  an  incident  to  the 
office,  and  belongs  by  law  to  the  person 
holding  the  legal  title  to  the  office,  and  that 
he  can  sue  and  recover  it  regardless  of  the 
fact,  whether  he  is  occupying  and  discharg- 
ing the  duties  of  the  office  or  not,  if  he  is 
willing  to  do  so ;  but  is  kept  out  by  another, 
who  is  claiming  to  act  as  an  officer  de  facto. 
This  would  seem  to  be  the  true  theory ; 
though  it  is  not  necessary  to  go  to  that  ex- 
tent in  this  case,  as,  under  the  facts  found, 
Worrell  was  not  only  the  de  jure  officer,  but 
was  in  fact  in  possession  and  discharging 
the  duties  of  the  office  during  the  time  for 
which  he  claims  salary.  It  is  true,  the  State 
and  the  public  are  interested  in  having  a 
public  office  filled ;  and  when  one  holds  an 
office  though  without  title,  and  acts  as  an 
officer  de  iojcto,  and  keeps  out  the  dejure 
officer,  and  while  so  in  possession  discharges 
the  duties  of  the  office,  the  public  good  de- 
mands that  the  acts  of  such  de  facto  officer, 
in  so  far  as  they  affect  third  parties  or  the 
public,  be  declared  valid ;  but  there  is  no 
valid  reason  for  declaring  that,  as  between 
the  de  jure  and  de  facto  officer,  the  de  facto 
officer  is  entitled  to  the  salary;  or  that  he, 
by  excluding  the  dejure  officer,  can  prevent 
him  from  recovering  the  salary ;  or  for  hold- 
ing that  when  one  charged  with  the  duty 
of  paying  the  salary  when,  with  knowledge 
of  all  the  facts,  he  pays  to  the  de  facto  offi- 
cer, he  shall  be  released  from  paying  to  the 
de  jure  officer,  the  disbursing  officer  cannot 
be  sued  or  compelled  to  pay  a  defa^to  officer. 
When  the  de  facto  officer  sues  for  his  salary 
he  brings  in  question  the  title  to  the  office^ 
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aad  he  cannot  recover  without  establishing 
his  legal  right  and  title  to  the  office.  To 
hold  that  a  payment  by  a  distributing  officer 
to  a  de  facto  officer  exonerates  him  from  lia- 
bility to  the  dejure  officer  for  the  salary,  but 
stimulates  irresponsible  persons  to  cling  to 
an  office  without  even  a  shadow  of  title,  and 
exclude  the  lawful  occupant  with  a  view  of 
recovering  the  salary  of  the  lawful  occupant 
to  the  office ;  but  under  the  facts  in  this  case, 
we  are  not  required  to  go  to  the  extent  of 
holding  that  the  dejure  officer  out  of  posses- 
sion can  recover  his  salary  notwithstanding 
another  is  occupying  and  discharging  the 
duties  of  the  office  as  an  officer  de  facto;  for 
in  this  case  the  facts  found  show  Worrell  to 
have  been  an  officer  dejure  in  possession  of 
the  apartments  assigned  to  him  by  the  proper 
officer,  the  Auditor  of  State,  and  discharging 
the  duties  of  the  office  so  that  the  head-quar- 
ters of  the  bureau  of  statistics  of  the  State  of 
Indiana  were,  both  in  law  and  in  fact,  in  the 
apartment  in  the  capitol  building  set  apart  for 
occupancy  by  Worrell,  the  legally  appointed, 
commissioned  and  qualified  chief  of  the  bu- 
reau of  statistics ;  and,  as  it  seems  to  us,  it 
would  be  a  travesty  on  justice  to  hold  that 
Worrell,  under  such  a  state  of  facts,  could 
be  deprived  from  recovering  his  salary,  or 
that  the  Auditor  of  State  could  refuse  to 
draw  a  warrant,  or  the  treasurer  of  state  re- 
fuse to  pay  a  warrant  for  his  salary ;  notwith- 
standing Worrell  is  the  lawful  officer  in 
possession,  but  on  account  of  Peelle  continu- 
ing to  occupy  rooms  theretofore  occupied  by 
him,  and  to  gather  statistics;  after  it  was 
held  by  the  Supreme  Court  of  Indiana  that 
the  law  under  which  Peelle  claims  to  have 
been  elected  is  unconstitutional  and  void,  and 
the  commissions  issued  in  pursuance  of  such 
elections  gave  him  no  title  to  the  office.  In- 
deed, the  facts  found  show  that  Peelle  termi- 
nated the  quo  warranto  proceedings  by  aban- 
doning any  claim  to  the  office  by  virtue  of 
his  pretenaed  election  by  the  General  Assem- 
bly, and  set  up  his  title  to  the  office  by  virtue 
of  his  election  by  the  people  and  his  com- 
mission and  qualification  thereunder;  dis- 
missing the  case  upon  the  grounds  that,  after 
his  election  and  qualification  he  was  the 
le^al  chief  of  statistics,  and  no  judgment  of 
ouster  could  be  rendered  against  him. 

The  appellee  had  full  knowledge  of  Wor- 
rell's appointment  and  qualification;  he  as- 
signed him  apartments  to  occupy  as  such  offi- 
cer ;  he  knew  that  he  was  in  possession  of  the 
office,  as  he  had  assigned  him  the  apartments 
in  the  state  capitol  which  he  occupied. 

Worrell  is  entitled  to  recover  the  full 
amount  of  his  salary,  and  to  have  a  warrant 
drawn  on  the  treasury  by  the  Auditor  of 
State  for  the  amount,  unless  the  provision  of 
the  law  naming  Peelle  as  the  chief  to  whom 
the  salary  is  to  be  paid  prohibits  the  payment 
to  the  legal  officer :  and  this  we  will  now 
consider. 

As  we  have  seen,  Peelle  was  not  the  legal 
officer,  and  W^orrell  was  the  legal  officer  in 
possession  of  the  office,  discharging  the  duties 
of  the  office.  The  proposition  contended 
for  is  that,  notwithstanding  Worrell  was  the 
legally  appointed  and  qualified  officer  dis- 
charging the  duties  of  the  office,  for  which 
18  L.  R.  A. 


a  salary  is  fixed,  and  to  which  the  legally 
qualified  officer  is  entitled  as  an  incident  to 
the  office,  that  the  Legislature  can  make  an 
appropriation  to  pay  tlie  salary  which  Wor- 
rell has  earned,  and  to  which  he  is  entitled, 
and  without  any  legal  authority  to  do  so, 
name  Peelle  as  such  officer,  chiei  of  the  bu- 
reau of  statistics,  and  appropriate  an  amount 
to  pay  the  salary  of  the  chief  and  provide  it 
should  be  paid  to  Peelle  and  none  other ;  and 
such  a  clause  in  a  law  would  be  valid,  pro- 
viding for  the  payment  to  Peelle  the  salary 
earned  by  and  due  to  Worrell.  The  state- 
ment of  the  proposition  carries  with  it  the 
fallacy  of  it.  That  such  a  provision  is  in- 
valid seems  too  clear  to  admit  of  discussion. 
It  is  directly  appropriating  a  salary  due  to 
one  and  which  is  the  property  of  one  for  the 
benefit  of  another. 

By  an  Act  of  the  General  Assembly  ap- 
proved March  11,  1889,  there  is  appropriated 
''for  all  of  the  expenses  of  the  bureau  of 
statistics  authorized  by  law,  including  the 
salary  of  the  chief  of  said  bureau,  of  all 
assistants,  all  traveling  and  office  expenses, 
including  all  blanks,  stationery  and  postage 
to  be  paid  out  on  the  itemized  and  qualified 
bills  of  the  chief  of  the  bureau  of  statistics 
$11,000 ;  for  the  year  ending  October  31,  1889, 
the  sum  of  $4,000.''  Stopping  with  this 
provision  of  the  law,  no  complications  could 
arise.  It  expressly  provides  that  the  several 
sums  shall  be  paid  out  "on  the  itemized 
and  qualified  bills  of  the  chief ;"  but  there 
follows,  in  a  separate  clause  of  the  Act,  a  pro- 
vision in  the  law  providing  that  "the  sev- 
eral sums  so  appropriated  by  this  Act  for 
said  bureau  of  statistics  shall  be  paid  to 
William  A.  Peelle,  Jr.,  chief  of  said  bureau, 
elected  by  this  General  Assembly,  or  to  his 
successor  in  office  appointed  pursuant  to  an 
Act  of  the  General  Assembly  in  case  of  the 
death,  removal  from  the  State  or  resignation 
of  said  William  A.  Peelle,  Jr.,  and  to  no 
other  person  or  persons." 

It  is  evident  that  this  provision  was  in- 
serted in  the  law,  not  with  a  view  of  paying 
the  salary  to  Peelle  regardless  of  the  fact  as 
to  whether  he  was  the  legal  chief  of  the  bu- 
reau or  not,  for  the  appropriation  is  made 
with  a  provision  that  it  shall  be  paid  out  on 
the  itemized  account  of  the  chief.  The 
clause  relating  to  Peelle  evidently  was  in- 
serted upon  the  theory  that  he  was  the  legal 
officer.  Certainly,  no  legislative  body  would 
so  far  forget  their  duties  and  obligations  to 
the  State  as  to  endeavor  to  elect  an  officer 
without  authority  of  law,  and  endeavor  to 
forestall  any  effort  on  behalf  of  the  legally 
elected  officer  to  recover  the  office  or  dis- 
charge its  duties  by  placing  the  appropria- 
tion in  such  condition  as  that  the  salary  be- 
longing to  the  legal  officer,  and  incidental 
expenses  of  the  office  could  not  be  recovered 
by  the  legally  elected  or  appointed  and  quali- 
fied officer.  To  hold  that  the  General  As- 
sembly intended  to  provide  that  the  person 
chosen  by  the  General  Assembly  shall  have 
the  office,  right  or  wrong,  and  shall  receive 
the  salary,  or,  at  least,  that  no  other  person, 
though  legally  entitled  thereto,  shall  receive 
the  salary  or  draw  the  sum  so  appropriated 
for  running  such  office  and  department  of 
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the  government  Would  be  attributing  im 
proper  motives  to  its  members.  Courts 
should  not  impugn  the  motives  of  legisla- 
tors, and  it  would  be  impugning  their  mo- 
tives to  hold  that  thej  intended  oy  the  pro- 
visions of  this  law  to  declare  the  person 
the  General  Assembly  elected  to  this  office 
should  have  the  salary  and  draw  the  amount 
appropriated,  though  the  election  is  illegal 
and  he  may  have  no  right  to  the  salary  or 
the  money,  notwithstanding  another  has  oeen 
lawfully  elected  or  appointed  and  qualified 
and  become  the  lawful  chief  of  said  bureau. 
Certainly  such  was  not  the  intention  of  the 
Legislature,  and  the  act  would  be  absolutely 
void  if  it  was.  The  legislative  department 
has  the  right,  and  it  is  its  duty,  to  make  ap- 
propriations for  the  payment  of  salaries  and 
the  expense  of  running  the  various  depart- 
ments of  the  state  government.  Whether 
salaries  might  not  in  some  instances  be  re- 
covered without  an  appropriation  it  is  not 
necessary  to  decide ;  but  it  is  certain  that 
there  is  no  authority  to  go  through  the  for- 
mality ( f  electing  an  officer  to  an  office  then 
in  existence,  though  the  election  be  void, 
and  appropriating  funds  to  pay  the  salary 
of  the  legal  officer,  and  providing  that  such 
sum  shall  be  paid  to  the  officer  having  no 
title  to  the  office.  To  enunciate  such  a  doc- 
trine would  be  to  hold  that  the  Legislature 
might  convene  and  choose  persons  to  fill  all 
of  the  state  offices,  and  appropriate  money  to 
pay  the  salary  of  the  legal  officer,  and  then 
declare  that  in  such  instance  it  shall  be  paid 
to  the  person  so  chosen  by  the  Legislature  to 
fill  such  office,  and  to  none  other. 

The  Constitution  provides  that  no  person 
charged  with  official  duties  under  one  depart- 
ment of  State  shall  exercise  any  of  the  lunc- 
tions  of  another.     Art.  3,  §  1. 

The  part  of  the  law  making  an  appropria- 
tion to  pay  the  salary  of  the  chief  and  to  pay 
the  expenses  of  the  bureau  is  the  exercise  of 
a  legislative  function  ;  but  that  portion  which 
declares  that  the  said  sum  shall  be  paid  to 
Peelle  is  an  attempt  to  exercise  judicial 
powers  by  declaring  who  is  the  legal  chief 
of  the  bureau  of  statistics  and  entitled  to 
the  salary,  and  such  provision  is  absolutely 
void.  There  is  a  like  provision  in  the  law 
relating  to  other  officers  in  charge  of  state 
institutions.  Sec.  4  of  the  Act — Elliott's 
Supp.  §  2289— provides  that  "  if  the  Auditor 
of  State  shall  draw  his  warrant  for  any  of 
the  sums  herein  named  when  the  person  to 
whom  the  same  are  payable  are  designated 
or  named  herein ;  or  if  the  treasurer  of  state 
shall  pay  any  of  said  sums,  or  any  part  there- 
of except  to  such  persons  herein  named,  he 
shall  be  guilty  of  a  felony, "  etc. 

What  we  have  said  in  regard  to  the  pro- 
vision of  the  law  relating  to  the  naming 
of  Peelle  as  the  person  to  whom  the  amount 
shall  be  paid  is  equally  applicable  to  this. 
It  is,  in  effect,  in  the  first  instance,  an  at- 
tempted adjudication  as  to  who  the  legal 
officers  are,  and  then  an  effort  to  enforce  the 
judgment  by  providing  a  penalty  for  dis- 
obeying it.  The  legal  officers  are  entitled 
to  their  salaries  and  money  appropriated  for 
oonducting  a  department  of  state  or  a  public 
institution  should  be  drawn  by  the  officer 
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legally  entitled  to  receive  it;  and  not  by 
any  certain  person  regardless  of  whether  he 
has  been  legally  elected  or  is  in  possession 
of  the  office  or  not ;  and  it  is  not  within  the 
province  of  the  Legislature  to  declare  in  an 
appropriation  bill  who  are  or  who  are  not 
the  legally  elected  officers  of  any  department. 
They  probably  may  provide  against  the  pay- 
ing out  of  the  money  to  any  person  other 
than  the  legally  qualified  and  acting  officer 
or  officers,  and  subject  the  officer  to  a  penalty 
for  paying  the  same  to  any  other  than  such 
officer  or  officers;  but  it  cannot  adjudicate 
as  to  who  are  the  legal  officers,  and  provide 
that  payment'shall  be  made  to  them  and  none 
other. 

The  conclusion  we  have  reached  is  well 
supported  by  the  most  recent  and  well- 
reasoned  cases;  although  there  is  still  some 
irreconcilable  conflict  in  the  authorities,  par- 
ticularly in  the  earlier  cases. 

In  Andrews  v.  Partland,  79  Me.  484,  10  Am. 
St.  Rep.  280,  it  was  held  that  a  dejure  officer 
might  recover  his  full  salary  from  the  city 
notwithstanding  another  had  been  in  posses- 
sion of  the  office  and  kept  the  de  jure  officer 
out,  and  the  salary  had  been  paid  to  the  per- 
son acting  as  an  officer  de  facto;  the  city  hav- 
ing notice  that  the  officer  dejure  claimed  he 
was  illegally  deprived  of  the  office,  that  the 
city  was  not  entitled  to  credit  for  what  the 
de  facto  officer  earned  by  his  personal  services. 
In  that  case  the  court  says :  "A  defario  offi- 
cer has  no  legal  right  to  the  emoluments  of 
the  office,  the  duties  of  which  he  performed 
under  color  of  an  appointment,  but  without 
legal  title.  He  cannot  maintain  an  action 
for  the  salary.  His  action  puts  in  issue  his 
legal  title  to  the  office  and  he  cannot  recover 
by  showing  merely  that  he  was  an  officer  de 
facto.  In  mchoU  v.  Maclean,  101  N.  Y. 
526,  2  Cent.  Rep.  500,  64  Am.  Rep.  780, 
the  court  says:  *It  is  abundantly  settled  by 
authority  that  an  officer  de  facto  can,  as  a 
general  rule,  assert  no  right  of  property,  and 
that  his  acts  are  void  as  to  himself,  unless 
he  is  also  an  officer  dejure. '  In  Harris  v.  Jays, 
Cro.  Eliz.  699,  the  doctrine  is  tersely  stated 
as  follows:  'The  act  of  an  officer  de  facto 
when  it  is  for  his  own  benefit  is  void,  be- 
cause he  shall  not  take  advantage  of  his  own 
want  of  title  which  he  must  be  cognizant  of : 
but  when  it  is  for  the  benefit  of  strangers  or 
the  public,  who  are  presumed  to  l>e  ignorant 
of  such  defect  of  title,  it  is  good. '  ** 

In  a  note  by  the  Hon.  A.  C.  Freeman  to 
this  case,  in  the  American  State  Reports,  in 
speaking  of  the  cases  holding  that  the  pay- 
ment to  the  de  facto  officer  is  a  good  defense 
to  an  action  by  the  dejure  officer,  he  says: 
"These  decisions  have  been  placed  partly 
upon  the  ground  that  the  officer  de  jure  had 
no  property  rights  in  the  office,  and  partly 
upon  the  ground  that  this  right  to  the  salary 
or  emoluments  of  his  office  was  not  depend- 
ent upon  the  office,  but  upon  the  actual  per- 
formance of  his  services  as  a  public  official ; 
and  further,  that  while  there  was  an  officer 
de  facto  in  actual  possession  of  the  office,  the 
disbursing  officers  were  not  entitled  to  con- 
sider the  question  of  who  ought  to  be  in 
such  possession ;  nor  to  question  the  title  in 
any  other  way  than  by  a  proceeding  in  quo 
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warranto.  It  is  believed  that  none  of  these 
grounds  are  well  taken ;  and  most  courts 
which  yet  maintain  the  general  rule  have 
substantially  admitted  in  subsequent  cases 
that  the  grounds  for  it  did  not  in  fact  exist. 
In  the  first  place,  it  is  now  well  settled  that 
an  officer  de  facto  is  not  entitled  to  the 
salary  of  the  office,  and  that  although  he  may 
faithfully  discharge  its  duties,  he  cannot 
maintain  any  action  against  the  city  or  county 
for  the  compensation  to  which  he  would  be 
entitled  if  he  were  an  officer  de  jure.  .  .  . 
In  the  next  place,  if  he  has  in  fact  received 
the  emoluments  of  the  office,  he  has  no  right 
whatever  to  retain  them,  and  he  may  be  com- 
pelled to  account  therefor  to  the  officer  de 
jure  in  any  appropriate  form  of  action. 
.  .  .  If  a  judgment  of  ouster  has  been 
entered  against  an  officer  de  faeto,  and  salary 
is  thereafter  paid  to  him,  the  officer  dejure 
may  maintain  an  action  therefor  against  the 
city  or  county  notwithstanding  such  pay- 
ment. .  .  .  If  no  part  of  the  salary  has 
been  paid  during  the  incumbency  of  an  offi- 
cer de  facto,  the  officer  de  jure,  although  he 
performed  none  of  the  duties  of  the  office, 
may  maintain  an  action  against  the  city  and 
county  for  the  salary  and  emoluments  there- 
of." Mr.  Freeman  concludes  by  sayin^^: 
"Hence  the  principal  case  and  cases  in  Cali- 
fornia and  Tennessee  maintain  the  doctrine 
against  the  weight  of  authority,  but  in  har- 
mony, we  thixik,  with  judicial  principle, 
that  the  payment  of  the  salary  to  an  offlcer 
de  facto  in  no  way  impairs  the  right  of  the 
officer  dejure  to  recover  such  salary  from 
the  city,  county  or  other  public  bo<ly  charged 
with  the  duty  of  making  its  payment." 

Mumerous  authorities  are  cited  in  support 
of  the  doctrine  as  stated  by  Mr.  Freeman, 
and  we  think  it  lays  down  the  proper  rule. 
See  also  Peoj^  v.  Smyth,  28  Cal.  21 ;  Carroll 
V.  Siebenthaler,  87  Cal.  193 ;  People  v.  Oulton, 
28  Cal.  44 ;  Memphis  v.  Woodwai^,  12  Heisk. 
499 ;  Matthews  v.  Copiah  County  'Suprs.  53 
Miss.  715 ;  McCue  v.  Wapello  County.  56 
Iowa,  698 ;  Glascock  v.  Lyons,  20  Ind.  1 ; 
Dmiglass  v.  State,  Z\  Ind.  429. 

Judge  Cooley,  in  a  very  able  dissenting 
opinion  in  the  case  of  Auditors  of  Wayne 
County  V.  Benoit,  20  Mich.  176,  holds  that 
the  payment  of  salary  to  a  de  facto  officer  is 
not  a  defense  to  an  action  by  the  de  jure 
officer,  and  this  is  in  harmony' with  all  gen- 
eral principles  of  the  law.  The  dejure  offi- 
cer is  entitled  to  the  possession  and  emolu- 
ments of  the  office,  and  he  is  unlawfully 
kept  out  of  it  by  an  intruder.  It  is  incon- 
sistent with  all  principles  of  justice  and 
equity  that  such  intruder  and  unlawful  oc- 
cupant shall  have  the  emoluments  for  the 
length  of  time  he  can  continue  in  possession, 
or  that  the  person  from  whom  the  salary  is 
due,  when  he  has  knowledge  of  the  facts, 
can  set  up  as  a  defense  the  fact  that  a  de  facto 
offlcer  is  in  possession  of  the  office  and  de- 
priving the  dejure  officer  of  the  possession 
of  the  office;  though,  as  we  have  heretofore 
stated,  it  is  unnecessary  to  go  to  this  extent 
in  this  case ;  as  Worrell,  in  addition  to  being 
a  dejure  officer,  was  occupying  apartments 
set  apart  to  him  by  the  State,  and  was  dis- 
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charging  the  duties  of  the  office  as  well  and 
as  fully  as  he  could  in  any  other  place,  so 
that  he  was  both  a  de  jure  and  de  facto  offl- 
cer. As  regards  this  case,  there  was  an  ap- 
propriation made  to  pay  the  salary  of  the 
chief  of  the  bureau  of  statistics ;  that  money 
is  in  the  treasury.  The  only  method  by 
which  Worrell,  who  is  such  dejure  officer, 
can  recover  his  salary  is  by  a  proceeding  in 
mandate  compelling  the  Auditor  of  State  to 
draw  a  warrant  on  the  treasurer  for  the 
amount.  The  Auditor  refused  to  draw  his 
warrant  and  Worrell  instituted  this  suit. 
The  facts  found  show  the  money  in  the  treas- 
ury ;  that  Worrell  is  the  de  jure  offlcer ;  that 
immediately  upon  his  qualification  he  was 
assigned  quarters  by  the  Auditor  of  State; 
that  he  has  discharged  the  duties  of  the  office. 
The  only  possible  or  pretended  defense  urged 
is  that  Peelle,  who  had  been  acting  as  a  <fe 
tctcto  chief  prior  to  Worpell's  appointment, 
continued  to  occupy  the  apartments  which 
he  had  theretofore  occupied,  and  to  gather 
statistics  and  do  as  he  had  before  done,  not 
having  any  title  to  the  offlce,  and  that  the 
appellee  had,  with  full  knowledge  of  all 
the  facts,  paid  to  Peelle  $750  of  salary. 
These  facts  constitute  no  defense  to  WorrelTs 
action  for  mandamus  to  compel  the  payment 
of  his  salary.  Worrell  was  entitled  to  his 
mandate,  and  the  circuit  court  erred  in  its 
conclusions  of  law. 

Judgment  reversed,  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law 
stating  that  Worrell  is  entitled  to  a  mandate 
as  prayed  for  for  the  full  amount  of  salary 
due  him,  $2,550;  and  to  render  judgment 
accordingly. 

Elliott,  J.: 

I  concur  in  the  conclusion  reached  in  the 
opinion  of  the  court  solely  upon  the  ground 
that  the  controversy  as  to  the  particular 
offlce  in  dispute  is  settled  by  the  prevailing 
opinion  delivered  *,in  the  cases  between  the 
claimants  to  the  offlce  on  former  appeals. 
Accepting  those  decisions  as  the  law  of  the 
particular  controversy,  as  the  court  is  bound 
to  do,  it  must  follow  that  Worrell  is  the 
rightful  offlcer;  and  that,  as  the  rightful 
officer,  he  is  entitled  to  the  compensation  at- 
tached to  the  office.  The  case,  in  the  form 
it  has  assumed,  is  unique ;  and  cannot,  as  I 
suppose,  be  deemed  a  precedent  justifying 
the  inference  that  a  state  disbursing  or  dis- 
tributing offlcer  must,  at  his  peril,  decide  a 
controversy  between  rival  claimants  to  a 
public  office.  This  I  say  because  the  doc- 
trine of  the  prevailing  opinions  on  former 
appeals  is  that  Peelle  did  not  have  and  could 
not  have,  any  title  to  the  offlce;  and  upon 
these  decisions  the  Auditor  of  State  could 
have  acted  without  incurring  any  risk ;  in- 
asmuch as  the  entire  controversy  as  to  the 
right  to  the  offlce  concerned  matters  of  law, 
and  not  of  fact.  In  saying  this  I  do  not 
mean  to  be  understood  as  receding  from  the 
opinions  heretofore  expressed  upon  the  prin- 
cipal question ;  for  I  here  simply  yield  to 
the  doctrine  declared  by  the  court  in  it« 
former  decisions. 
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1.  An  Act  reqnirins  a  voter  to  plaee  a 
mark  opposite  the  name  of  each  can. 
didate  voted  for  by  him  does  not  conflict 
with  Tenn.  Const.,  art.  4,  8  1,  as  imposing  the  re- 
quirement of  education  on  the  part  of  the  voter 
in  addition  to  the  constitutional  requirements. 

2m  Act  March  11»  1890.  to  provide  ft»r 
purity  of  elections*  is  not  in  conflict  with 
Tenn.  Const.,  art.  11,  fi  8,  as  class  legislation,  be- 
cause it  applies  only  to  counties  of  70,000  and  cities 
of  9,000  population. 

8*  An  Act  to  provide  fbr  the  purity  of 
elections*  which  does  not  prevent  an  elector 
from  casting  his  vote  fairly,  does  not  interfere 
with  the  privileges  and  Immunities  of  the  citi- 
■ens  so  as  to  conflict  with  U.  8.  Const.,  Amend.  14. 

4.  The  commissioners  and  re^^trars 
of  election  which  Tenn.  Act  March  11,1890* 
provides  shall  be  appointed  by  the  governor  and 
the  commissioners  respectively,  are  not  county 
olfloers  within  Tenn.  Const,  art.  11, 917,  providing 
that  no  county  ofBoe  shall  be  filled  otherwise  than 
by  the  people  or  the  county  court. 

(June  6, 1891.) 

ERROR  to  the  Criminal  Court  for  Shelby 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  the  provisions  of 
a  statute  designed  to  secure  the  purity  of 
elections.     Affirmed. 

The  Act  in  question  passed  March  11,  1890, 
chap.  24,  provided  a  system  of  election 
whereby  the  names  of  all  candidates  should 
be  printed  on  one  ticket  and  the  voter  should 
make  a  cross-mark  opposite  the  name  of  the 
candidate  voted  for,  while  in  a  compartment 
closed  from  the  view  of  other  voters.  In 
providing  for  the  registration  of  voters  the 
Statute  provides  that  three  commissioners  of 
registration  shall  be  appointed  by  the  gov- 
ernor for  each  county,  and  that  registrars  of 
election  shall  be  appointed  by  such  commis- 
sioners. 

Further  facts  appear  in  the  opinion. 

MessTB.  L.  B.  Eaton  and  Charles  Eaton 
for  plaintiff  in  error. 

Mr.  Georg^e  W.  Pickle,  Atiy-Qen.,  for 
the  State. 

Tnmey,  G7i.  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  in  error  was  indicted  for  remov- 
ing ballots,  aiding  electors  in  making  their 
ballots,  instructing  them  how  to  vote,  etc., 
was  convicted,  and  has  appealed.  His  de- 
fense is  the  unconstitutionality  of  the  Act  of 
the  Legislature  passed  March  11,  1890,  chap. 
24,  entitled  "  An  Act  to  Provide  more  Strin- 
gent Regulations  for  Securing  the  Purity  of 
Elections  in  this  State,  and  Applicable  to 
Counties  Having  a  Population  of  over  Sev- 
enty Thousand,  "and  cities  of  over  nine  thou- 
sand, inhabitants,  computed  by  the  census 
of  1880,  or  which  may  hereafter  have  such 
numbers  by' any  subsequent  federal  census, 
13  L.  R.  A. 


etc.  The  attack  is  mainly  on  the  grounds 
that  the  Act  violates  art.  4,  g  1,  and  art.  11, 
§  17,  of  the  Constitution;  it  being  argued 
that  under  the  first  ordinance  there  can  be 
no  restriction  or  qualification  of  the  right  to 
vote,  except  the  condition  of  the  payment  of 
a  poll-tax,  and  that  the  law  in  question  re- 
quires an  educational  qualification,  in  that 
it  imposes  upon  the  elector  the  duty  of  being 
able  to  select  for  himself  the  name  or  names 
of  the  candidates  for  whom  he  desires  to  vote. 
If  these  requirements  violate  the  letter  or 
spirit  of  art.  4,  §  1,  the  law  is  a  nullity.  To 
determine  this  the  section  must  be  construed 
as  a  whole.  The  provisions  that  every  male 
citizen  of  the  age  of  twenty-one,  etc., 
shall  be  entitled  to  vote ;  that  there  shall  be 
no  qualification  attached  to  the  right  of 
suffrage,  except  that  each  voter  shall  have 
paid  his  poll-tax ;  that  the  General  Assembly 
may  enact  laws  to  secure  the  freedom  of  elec- 
tions and  the  purity  of  the  ballot-box, — must 
consist  together. 

The  proposition  that  the  Statute  before  us 
adds  to  these  (qualifications  that  of  education 
is  comprehensive,  and  involves  more  or  less 
refinement  of  the  term  **  educational . "  "  Edu  - 
cation **  is  a  broad  term,  and  includes  all 
knowledge,  if  we  take  it  in  its  full,  and  not 
in  its  legal  or  popular,  sense.  Whatever  we 
learn  by  observation,  by  conversation,  or  by 
other  means,  away  from  what  has  been  im- 
planted by  nature,  is  education.  In  fact, 
everything  not  known  intuitively  and  in- 
stinctively is  education,  but  not  in  the  sense 
we  must  understand  the  objection  to  this 
Act.  The  convention  of  1870,  in  a  spirit  of 
conservatism  appropriate  to  the  times,  pre- 
pared and  presented  the  Constitution,  which 
was  adopted  by  the  people.  That  Constitu- 
tion gives,  as  we  have  seen,  the  elective 
franchise,  with  the  qualifications  named. 
It  is  certain  that,  at  that  time,  there  was 
much  misgiving  and  apprehension  as  to  the 
future  of  the  State,  and  all  felt  the  necessity 
of  such  constitutional  provisions  as  would, 
if  rightly  construed,  preserve  in  its  integrity 
a  republican  form  of  government  for  the 
State.  It  is  evident  the  framers  of  the  Con- 
stitution did  not  intend,  by  its  conference  of 
the  right  to  vote,  to  ignore  an  educational 
qualification  in  all  respects.  It  fixes  the 
age  at  twenty -one,  with  a  citizenship  of  the 
Imited  States,  and  twelve  months'  residence 
in  the  State,  and  six  months'  in  the  county. 
The  age  was  fixed  as  one  of  maturity,  at 
which  period  the  law  presumed  the  proposed 
voter  to  have  sufficiently  ripened  in  mental 
power  to  determine  for  himself  the  soundness 
or  unsoundness  of  the  measure  upon  which 
he  is  called  to  vote.  Citizenship  of  the 
United  States  is  a  prerequisite,  as  fixing  such 
interest  in  the  welfare  of  the  federal  govern- 
ment as  supposes  a  study  of  and  acquaintance 
with  its  governmental  policy,  and  so  is  a 
residence  in  the  State  and  county,  as  well 
as  to  become  acquainted  with  the  character 
and  capacity  of  the  men  who  might  ask  office. 
These  restrictions  are  terms  of  educational 
probation.    A  foreigner,   if   in  the  United 
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States,  and  in  any  State  and  county,  for  any 
number  of  years,  however  long,  before  be- 
coming naturalized,  must  still  reside  in  the 
county  six  months  after  naturalization  before 
he  is  entitled  to  vote.  Sttiie  v.  Cloksey,  5 
Sneed,  486.  A  native  citizen  or  resident  of 
any  county  cannot  remove  to  another,  how- 
ever short' the  distance  of  removal,  and  be 
entitled  to  vote  in  the  latter,  until  be  shall 
have  been  a  resident  citizen  thereof  for  the 
period  of  six  months.  All  this  is  to  acquaint 
and  identify  him  with  the  wants  and  inter- 
ests of  the  people  with  whom  heproposestolive. 

It  is,  from  these  clearly-delined  constitu- 
tional requirements,  manifest  that  the  framers 
of  the  Constitution  did  not  contemplate  an 
indiscriminate  and  ignorant  exercise  of  the 
elective  franchise,  but  guarded  against  it  as 
far  as  they  could  then  see  it.  Having  done 
this,  they  naturally  concluded  the  future 
might  develop  mischiefs  that  would  not  fall 
within  tbe  defined  guards,  and,  to  make  sure 
of  protection  in  such  emergencies,  they 
granted  to  the  General  Assembly  the  power  to 
enact  laws  to  secure  the  freedom  of  elections 
and  the  purity  of  the  ballot  box.  The  pur- 
pose of  the  law  before  us  is  to  require  the 
voter  to  cast  his  own  ballot;  to  do  away,  as 
far  as  possible,  with  the  illegal  practice  of 
voting  oftener  than  once,  existing  in  some 
quarters  of  the  State ;  and  to  defeat  bribery, 
duress  and  corruption  at  the  polls.  The  law 
is  plain  and  simple  in  its  provisions.  Every 
voter,  however  illiterate,  can  always  find  a 
friend  to  himself,  or  some  one  candidate,  who 
will  read  and  explain  the  law  and  the  man- 
ner of  its  observance.  Ballots  and  cards  of 
instruction  are  always  at  hand.  The  names 
of  the  candidates  are  printed,  and  with  little 
effort  the  unlettered  voter  can  soon  become  as 
well  acquainted  with  the  printed  name  of 
his  candidate  as  with  his  face,  and  with  easy 
readiness  place  his  cross  (X)  opjjosite  that 
name,  and  fold  his  ticket  as  required.  The 
argument  of  inconvenience  is  as  nothing  com- 
pared to  the  rights  intended  to  be  protected 
by  that  inconvenience,  and  the  pulling,  push- 
ing, and  bribery  of  ignorant  men  before  and 
at  elections.  The  inconvenience  to  a  part 
of  the  community  must  yield  to  the  good  of 
the  whole.  The  law  presumes  the  voter  ex- 
presses the  choice  of  his  judgment  by  his 
ballot.  No  man,  learned  or  unlearned,  can 
have  a  choice  without  being  first  informed. 
If,  then,  information  is  required  as  to  any 
part  of  the  right  and  duty  of  voting,  why 
not  as  to  all  ?  The  Constitution  surrounded 
the  right  of  suffrage  with  some  inconven- 
iences, and  authorized  the  Legislature  to  at- 
tach more.  In  the  exercise  of  its  power,  the 
Legislature  must  be  reasonable  and  just,  not 
imposing  impossible  or  oppressive  condi- 
tions, else  its  legislation  will  be  void. 

That  the  law  applies  only  to  counties  of 
70,000  and  cities  of  9,000  inhabitants  does 
not  impeach  its  validity.*    All  counties  and 


*OoD8t.,  art  11,  fi  8.  provides  that  the  Lefrislature 
flhall  not  pass  any  law  frrantlnff  to  any  Individuals 
*' rights,  privileges,  ImmuDitiee,  or  exemptions, 
other  than  suoh  as  may  be,  by  the  same  law,  ex- 
tended to  any  member  of  the  community  who  may 
be  able  to  bring  himself  within  the  provisions  of 
such  law." 
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cities  that  have  or  may  hereafter  have  the 
designated  population  are  embraced.  It  ap- 
plies to  all  parts  of  the  State,  and  each  county 
and  cit^  may  come  within  its  provision. 
This  principle  has  often  been  applied  by  this 
court,  holding  that  similar  legislation  was 
not  class.  The  Statute  in  nowise  infracts 
the  14th  Amendment  to  the  Constitution  e 
the  United  States.  Article  4,  §  4,  of  tha 
instrument,  guarantees  to  every  State  in  Ur 
Union  a  republican  form  of*  government. 
No  government  can  be  republican  that  fails 
to  secure  the  purity  of  elections.  By  these 
terms  of  the  United  States  Constitution  the 
Legislature  of  each  State  has  the  organic 
authority  for  the  passage  of  such  laws  aa 
will  secure  that  purity,  and  it  cannot  be 
ur^ed  that  such  laws  abridge  the  privileges 
or  immunities  of  the  citizens.  In  the  matter 
of  voting,  the  only  privilege  one  has  is  to 
cast  his  vote  fairly,  and  not  interfere  with 
others  by  fraud,  force,  or  duress.  His  priv- 
ileges are  personal.  Whatever  may  be  neces- 
sary to  carry  out  the  sections  of  the  two 
Constitutions  cited  is  within  the  power  of 
the  Legislature  for  adoption.  It  may  employ 
every  legislative  means,  however  vigorous, 
to  accomplish  the  ends  contemplated  by  the 
framers  of  the  constitutions.  The  Legisla- 
tures are,  as  a  rule,  the  judges  of  the  measures 
to  be  adopted,  and  their  necessity.  The 
power  to  regulate  and  reform  is  theii-s.  They 
are  presumed  to  know  the  condition  and 
wants  of  the  State. 

The  commissioners  and  registrars  named  in 
the  Act  are  not  county  officers,  in  contem- 
plation of  art.  11,  §  17,  of  the  Constitution, 
which  ordains:  "No  county  office  created 
by  the  Legislature  shall  be  filled  otherwise 
than  by  the  people  or  the  county  court." 
They  merely  constitute  the  machinery  by 
which  the  law  is  operated.  They  are  more  in 
the  nature  of  judges  or  inspectors  of  elections. 
In  speaking  of  the  statutes  requiring  the 
county  court  to  make  appointments  of  judges 
of  elections,  Judge  Milligan  said:  "This 
provision  of  the  Statute,  we  apprehend,  is 
merely  directory,  and  whether  the  appoint- 
ment is  made  by  the  county  court,  by  the 
sheriff,  or  coroner,  as  the  case  may  be,  bj 
and  with  the  advice  of  three  justices,  or  an 
equal  or  less  number  of  justices  or  respectable 
freeholders,  the  result  is  the  same.  The  ob- 
ject of  the  Statute  is  to  secure  just  and  com- 
petent inspectors,  and  when  that  end  is  at- 
tained, without  prejudice  to  the  contestant^ 
it  constitutes  no  ground  for  declaring  tlie 
election  void.  Were  the  law  held  otherwise, 
and  a  strict  conformity  in  all  respects  to  its 
letter  exacted  of  every  officer  holding  popu- 
lar elections,  it  would  result  in  interminable 
contests  about  unsubstantial  formalities,  and 
end  in  the  practical  denial  of  the  right  of 
the  people  to  choose  their  own  officers. "  Jfe- 
CYaw  V.  HarrcUwTiy  4  Coldw.  42.  The  officers 
recognized  by  this  Act  being  so  nearly  akin 
to  and  closely  associated  with  tliose  of  judges 
and  inspectors  of  elections,  the  holdine  of 
Judge  Mi  1 1  i  gan  appl  ies  w i th  f ul  1  force.  Such 
officers  had  three  sources  of  appointment, 
and  none  of  election,  and  therefore  were  not 
county  officers,  in  the  sense  of  the  provisioa 
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•f  the  Constitution.     We  so  hold  as  to  the 
cffioers  mentioned  by  this  Act. 

The  judgment  of  the  OnmiruU  Court,  holding 
Ike  Act  to  he  constitutional,  is  affirmed. 


William   KATZENBERGER,  Plff  in  Err., 

«. 

Leopold  LAWO. 
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1.  A  train  propelled  by  a  small  engrine 
called  a  dmnmyv''  although  exclusively 
enica^ed  in  carryinflr  pasBengers,  whether  run 
within  or  without  the  Umits  of  a  municipality,  is 
a  **  railroad  "  train  within  the  meaning  of  a  stat- 
ute prescribing  regulations  to  be  observed  by 
railroads  for  the  avoidance  of  accidents. 

8.  An  cKrdiiiaace  prohibitingr  railroad 
steam  whistles  to  be  blown  in  a  city  is  a 
nullity  so  far  as  it  conflicts  with  the  general  law 
of  the  State  requiring  whistles  to  be  blown  as 
lignais  to  persons  on  the  track. 

(May  7, 1801.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injaries  alleged  to  have  re- 
sulted from  defendant's  failure  to  comply 
with  the  statutory  requirements  as  to  precau- 
tions for  the  avoidance  of  accidents.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Gantt  A  Patterson  for  plaintiff 
in  error. 

Me»9rs.  R.  6.  Brown  and  Bolton 
Smith,  for  defendant  in  error: 

The  presumption  is  not  lightly  to  be  indulged 
that  the  Legislature  has  by  implication  re- 
pealed, as  respects  a  particular  municipality, 
•r  as  respects  all  municipalities,  laws  of  a  gen- 
eral nature  elsewhere  in  force  throughout  the 
State. 

DUIon,  Mun.  Corp.  §  88.  See  also  Seibold 
v.  PeopU,  86  LI.  38. 

A  municipal  corporation  can  pass  no  ordi- 


ICon.— Statutory  proiHstons  to  prevent  accidents  on 
railroads. 

In  proportion  to  the  danger  must  be  the  degree 
•f  diligence  to  which  railroad  companies  are  held 
In  the  protection  and  preservation  of  human  life 
la  operating  their  roads.  LouisvUle  &  N.  R.  Co. 
▼.  Ck>nnor,  9  Heisk.  80. 

The  statute  maJces  no  exception  and  tolerates  no 
azouses;  its  language  is  "every  railroad  company." 
Nashville  &  C.  R.  Go.  v.  Thomas,  5  Heisk.  286;  Col- 
Itais  V.  East  Tennessee  &  V.  R.  Co.  9  Heisk.  843. 

It  should  be  rigidly  short  of  requiring  absolute 
Impossibilities.  East  Tennessee,  V.  ft  G.  R.  Co.  v. 
Scales,  2  Lea,  093. 

For  if  any  obstruction  appears  on  the  road  so 
suddenly  that  it  is  impossible  to  comply  with  all 
the  statutory  requirements  after  it  could  and 
•ught  to  have  been  seen  by  the  lookout,  the  com- 
pany will  not  be  liable.  East  Tennessee,  V.  &  O. 
R.  Co.  V.  Swaney,  6  Lea,  119, 128;  East  Tennessee,  V. 
ft  G.  R.  Co.  V.  Scales,  2  Lea,  688;  LoulsviUe  ft  N.  R. 
Oo.  V.  Stone,  7  Heisk.  471. 

But  if  there  was  sufficient  time  after  it  ought  to 
have  been  seen  by  the  lookout,  the  company  will 
he  liable.  East  Tennessee,  V.  ft  G.  R.  Go.  v.  White, 
It  L.  K  A. 


nance  which  conflicts  with  any  general  statute 
in  force.  * 

Dillon,  Mun.  Corp.  §  829. 

The  grant  of  power  to  the  taxing  district  of 
Shelby  County  to  ''permit  and  regulate  the 
passage  of  cars'^'  is  in  reality  nothing  more  than 
authority  to  further  regulate  such  matters  by 
imposing  such  additional  restrictions  upon 
railroads  as  the  greater  danger  of  passage 
through  a  thickly  populated  district  callH  for. 

Rogers  v.  Jones,  1  Wend.  287;  State  v.  Welch, 
86  Conn.  215. 

It  is  utterly  impossible  to  operate  a  dummy 
line  without  greatly  obstructing  and  rendering 
more  dangerous  other  business  and  travel 
usually  seen  and  always  allowable  on  a  public 
highway. 

Street  R  Co.  v.  Doyle,  88  Tenn.  750. 

Where  a  road  is  operated  by  steam  and  by 
the  general  public  also,  the  two  tises  are  al- 
most, if  not  wholly,  inconsistent  with  each 
other,  so  that  taking  the  highway  for  a  railroad 
will  nearly  supersede  the  former  use  to  which 
it  had  been  legally  appropriated. 

Springfield  v.  Gonneeticut  River  R.  Co.  4 
Cush.  68. 

Following  out  the  reasoning  in  the  Doyle 
Case,  the  statutory  precautions  required  of  the 
conmiercial  railways  for  the  protection  of  the 
life  and  property  of  the  citizen  are  equally  de- 
manded of  a  dummy  line. 

Lnrtoii*  J.,  delivered  the  opinion  of  the 
court: 

By  a  collision  on  one  of  the  streets  of  Mem- 
phis, between  a  wagon  driven  by  Lawo  and 
a  dummy  train  of  street-cars,  he  sustained 
such  bodily  injuries  as  have  resulted  in 
judgment  for  $8,000  against  plaintiff  in 
error,  who,  as  receiver,  was  operating  the 
railway  at  the  time.  The  circuit  judge 
charged  the  jury  that  the  statutory  precau- 
tions required  to  be  observed  by  railroads, 
and  contained  in  subsection  4,  g  1298,  Tenn. 
Code  (Mill.  &  V.),  applied  to  the  movement 
of  all  railway  trains  upon  the  streets  of 
Memphis,  and  that  a  dummy  line  was  a 
"  railroad^  within  the  meaning  of  this  provis- 


5  Lea,  640;  Kasbville  ft  C.  R.  Co.  v.  Thomas,  5  Heisk. 
36A;  Louisville  ft  N.  R.  Co.  v.  Connor,  9  Heisk.  20; 
Htil  V.  Louisville  ft  N.  K.  Co.  IcL  827. 

An  engineerghas  no  right  to  presume  that  a  man 
upon  the  track  will  step  off  on  the  approach  of  a 
train,  but  he  should  give  the  alarm  the  instant  he 
sees  him  on  tbe  track.  Hill  v.  LoulsviUe  ft  K.  R. 
Co.  0  Heisk.  828. 

Ordinance  cannot  conllictvHth  state  law. 

A  municipal  ordinance  which  conflicts  with  a 
state  law  on  tbe  same  subject  is  void.  Rule  ap- 
plied as  to  various  subjects.  See  New  York  v. 
Nichols,  4  Hill,  809;  Thompson  v.  Mt.  Vernon,  11 
Ohio  St.  688;  Adams  v.  Albany,  29  Ga.  56:  Sill  v. 
Corning,  IB  N.  Y.  297;  Cincinnati  v.  Gwynne,  10 
Ohio,  190;  Wood  v.  Brooklyn,  14  Barb.  426;  Markle 
V.  Akron.  14  Ohio.  686;  Thomas  v.  Richmond,  79  U. 
8.  U  Wall.  849,  20  L.  ed.  468. 

Yet  a  corporation  may,  in  some  cases,  consistently 
with  general  law,  further  regulate  by  ordinance 
subjects  already  regulated  by  statute.  1  Dillon, 
Mun.  Corp.  876,  citing  Huddleson  v.  Ruffln,  6  Ohio 
St.  604;  Rogers  v.  Jones,  1  Wend.  237;  State  v. 
Welch,  88  Conn.  215. 
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ion.  Each  of  these  propositions  has  been 
assigned  as  error.  Counsel  have  urged  very 
forcibly  that  when,  by  legislative  and  mu- 
nicipal consent,  a  railroad  has  been  laid  lon- 
gitudinally upon  the  streets  of  a  city,  it  is 
not  practicable  to  observe  the  req^uirements  of 
the  statute  in  reference  to  stopping  the  train 
whenever  any  person,  animal,  or' other  ob- 
struction appears  on  the  road ;  that,  under 
j3uch  circumstances,  a  railway  is  lawfully 
upon  the  street ;  and  that  to  construe  the 
statute  as  applicable  when  thus  upon  the 
streets,  will  prevent  any  movement  of  trains, 
inasmuch  as  at  all  times  persons,  animals  or 
other  obstructions  will  be  upon  the  road, 
and  within  observation  of  the  lookout  upon 
the  locomotive.  The  statute  was  enacted 
for  the  purpose  of  preventing  accidents.  It 
prescribes  precautions  which,  so  far  as  they 
relate  to  the  dut^  of  watohing  the  track,  and 
the  duty  of  avoiding  collision  with  persons 
or  animals  on  the  track,  are  identical  with 
the  common- law  duty  of  diligence.  Tipton 
V.  Bailroad  Go.  90  Tenn.  — ;  East  Tennessee, 
V.  <fe  O.  R.  Co.  V.  Pratt,  85  Tenn.  18. 

If  these  precautions  are  observed  the  Stat- 
ute relieves  the  company  of  responsibility. 
If  it  fails  to  observe  them,  the  statute  im- 
poses liability.  All  other  questions  out  of 
the  way,  the  rule  would  be  the  same,  regard- 
less of  the  Statute.  With  respect  to  the 
burden  of  proof,  and  the  effect  of  ccmtributory 
negiigence,  the  Statute  changes  the  rule  of 
common  law.  If  there  be  any  strength  in 
this  argument,  it  would  practically  repeal 
the  Statute,  for  the  same  difficulty  in  liter- 
ally observing  it  will  be  found  to  exist  be- 
tween country  stations,  the  track  in  the  day- 
time being  very  generally  used  as  a  walkway. 
Practically,  it  is  unnecessary  to  stop  the 
train  when  an  object  appears  on  the  track, 
save  in  a  very  few  instances.  The  Statute 
only  requires  it  when  necessary,  and  experi- 
ence demonstrates  that  this  necessity  seldom 
arises.  The  track  is  generally  cleared  by 
•signals,  and  no  liability  arises  from  failure 
to  stop,  unless  such  failure  has  resulted  in 
an  accident.  What  the  common  law  would 
impose  as  ordinary  care,  when  necessary  to 
avoid  injury  to  the  property  of  another,  or 
an  accident  to  a  person  upon  the  track,  is 
not  so  difficult  of  accomplishment,  when 
embodied  in  legislation,  as  to  authorize  a 
construction  suspending  it  when  the  necessity 
for  its  observance  is  most  necessary. 

When  a  railroad  is  longitudinally  upon 
the  street  of  a  city,  the  danger  of  accidents 
is  obviously  increased.  Under  such  circum- 
stances, there  should  be  a  corresponding  in- 
crease of  diligence.  The  railway  is  upon  the 
street  of  its  own  volition.  The  economical 
acquisition  of  tiie  right  of  way  has  been  re- 
garded as  of  greater  benefit  than  the  dangers 
incident  to  a  road  so  placed.  But  the  use  of 
the  street  by  the  railway  is  not  exclusive. 
The  public  have  equal  rights.  To  say  that, 
under  such  circumstances,  the  Statute  should 
be  held  inoperative,  would  be  to  say  that  the 
Legislature  intended  that  it  should  not  apply 
just  where  the  probability  of  accidents  is 
greatest.  It  will  doubtless  be  found  neces- 
sary, where  a  road  is  upon  the  street  of  a 
oity,  to  so  regulate  the  speed  that  the  train 
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can  be  stopped  within  a  short  distance,  in 
case  of  necessity.  A  train  pulled  by  a  small 
engine  called  a  "dummy,"  although  exclu- 
sively engaged  in  carrying  passengers,  is  a 
"railroad,''  within  the  meaning  of  the  Stat- 
ute prescribing  precautions  to  be  observed 
by  railroads.  The  evil  intended  to  be  reme- 
died pertains  as  much  to  this  sort  of  railway 
as  to  the  ordinary  railroad  of  commerce. 

In  the  case  of  Street  R.  Co.  v.  Dovle,  88 
Tenn.  747,  we  had  occasion  to  consider  the 
resemblance  and  difference  between  the  dum- 
my line  and  the  commercial  railway.  For 
the  reason  then  stated,  we  think  the  statutory 
precautions  against  railroad  accidents  apply 
to  dummy  lines,  whether  run  within  or  with- 
out the  limits  of  a  municipality. 

The  third  assignment  of  error  is  for  the 
refusal  of  the  court  to  charge  the  ju^  that, 
under  the  ordinances  of  the  City  of  Mem- 
phis, the  blowing  of  a  whistle  by  a  rail- 
way engine  was  a  misdemeanor,  and  that, 
therefore,  the  statutory  precaution  of  blow- 
ing the  whistle  when  a  person  or  animal  ap- 
peared on  the  road,  need  not  be  observed 
within  the  city  limits.  There  was  no  error 
in  this.  By  the  Act  creating  the  present 
government,  in  force  in  the  City  of  Memphis, 
power  was  given  the  municipality  "to  per- 
mit and  regulate  the  laying  of  railroad  tracks 
of  iron,  and  the  passage  of  railroad  cars 
through  the  taxing  district,  and  to  remove 
such  railroad  track  if  it  obstructs  travel,  or 
does  not  conform  to  the  laws  of  the  taxing 
district ;  and  to  make  all  suitable  and  proper 
regulations  in  regard  to  the  use  of  the  streets 
for  street-cars,  and  to  regulate  the  running 
of  the  same,  so  as  to  prevent  injury  or  in- 
convenience to  the  public. "  Acts  1879,  chap. 
84,  p.  100.  Under  this  authority  the  munic- 
ipality has  enacted  an  ordinance  regulating 
the  running  of  trains  through  the  city.  It 
seems  wise  and  salutary  in  the  main.  Among 
other  things  prohibited  is  the  blowing  of 
the  steam-whistle.  In  place  of  this,  the  bell 
is  required  to  be  rung,  and  watchmen  are 
required  to  be  station^  at  street  crossings. 
The  ordinances  of  this  municipality  are  of  no 
authority  where  they  conflict  with  the  general 
law  of  the  State.  So  far  as  this  ordinance 
conflicts  with  Code  (Mill.  &  V.),  §  1298, 
prescribing  precautions  against  accidents, 
this  ordinance  is  a  nullity.  The  authority 
given  in  the  Act  creating  the  taxing  district, 
and  which  we  have  quoted,  gives  no  authority 
to  suspend,  alter  or  change  the  general  stat- 
utes of  the  State  regulating  the  running  of 
railroad  trains.  To  support  the  contention 
of  counsel  as  to  this  last  request,  we  have 
been  referred  to  Patterson  on  Railway  Acci- 
dent Law.  This  author  does  say,  oonceming 
statutory  signals,  that,  "of  course,  the  rail- 
way may  excuse  its  non- performance  of  the 
statutory  duty  by  showing  that  the  duty  was, 
on  this  particular  occasion,  omitted  within 
the  bounds  of  a  municipality  whose  ordi- 
nances, lawfully  enacted,  forbade  the  giving 
of  signals  within  its  limits."  §  163.  The 
author  cites  the  case  of  Pennaylvania  Co.  v. 
Hensil,  70  Ind.  569.  This  case  seems  to  sup- 
port the  text.  But,  on  looking  to  the  Code 
of  Indiana  regulating  the  giving  of  signals 
at  road  crossings,  it  is  found  that  the  Act 
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proTides  *'that  nothing  therein  contained 
shall  be  so  construed  as  to  interfere  with  any 
ordinance  or  by-law  that  has  been  or  may 
be  passed  by  any  city  or  town,  regulating 
the  management  or  running  of  engines  or 
trains    within    such   city    or    town."    Ind. 


Code  1881,  §  2178.    We  have  no  such  excep- 
tion made  in  our  Statute.    The  other  request 
refused  had  been  substantially  given,  and 
the  fifth  assignment  is  overruled. 
Judgment  affirmed. 


CALIFORNIA  SUPREME  COURT. 


J.  M.  QESSNER,  iiMp^., 

r. 

Aaron  PALMATER,  Appt 

(....CSal ) 

1.  .A  ▼endor  who,  in  acoordanee  with 
the  contract  of  salef  retains  title  to  the 

propeity  until  the  purcfaa^e-mouey  notes  are 
paid,  has  a  lien  on  the  property  for  a  security  of 
the  debt,  within  the  meaning  of  a  statute  forbid- 
ding an  attachment  where  the  debt  is  secured  by 
mortgage  or  lien. 
8.  The  aMdflrnee  of  a  note  given  on  the  pur- 
chase  of  land  by  contract  which  leaves  the  title 
in  the  vendor  until  the  note  is  paid  is  entitled  to 
the  benefit  of  the  vendor*s  lien  and  cannot  attach 
the  land  as  a  creditor  without  security. 

(McFOxiamd,  J.,  dUvento.) 
(May  16, 1801.*) 

*A  decision  was  reached  in  this  cane  and  an  opin- 
ion banded  down  on  July  28, 1800,  affirming  the  or- 
der of  the  superior  court.  A  rehearing  was  subse- 
quently granted  and  the  court  afterwards  reached 
the  concluaion  stated  in  the  opinion  given  here- 
with.   [Rep.] 


APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Los  Angeles  County 
refusing  to  dissolve  an  attachment  which  was 
alleged  to  be  illegal  because  the  debt  sought  to 
be  collected  was  secured  by  lien.     Reversed. 

Section  537,  Code  Civ.  Proc,  provides  that 
in  an  action  on  a  contract  for  the  payment 
of  money,  plaintiff  may  have  the  property  of 
defendant  attached,  unless  the  debt  is  secured 
by  mortgage  or  lien. 

The  facts  are  stated  in  the  opinion. 

Mr.  Winslow  P.  Hyatt  for  appellant. 

Messrs,  Del  Valle  A  Monday  for  respond- 
ent. 

Paterson*  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  denying 
a  motion  to  dissolve  an  attachment.  The 
motion  was  made  on  the  ground  that  the  note 
upon  which  the  action  was  brought  was 
given  to  Webster,  plaintiff's  assignor,  in 
part  payment  for  certain  land  purchased  from 
him  by  defendant;  that  Webster  had  a 
vendor's  lien  as  security  for  the  payment 
of  the  note ;  that  the  lien  passed  to  plaintiff 


NOTB.— F«ndor'«  Hen. 

The  grantor^  lien  exists  in  several  of  the  States- 
Champion  v.  Brown,  6  Johns.  Ch.  396,  408, 2  L.  ed. 
163. 164:  White  v.  Williams,!  Paige,  602. 2L.  ed.  781; 
Fish  V.  Rowland,  1  Paige,  20, 2  L.  ed.  645;  Warner  v. 
Van  Alstyne,  8  Paige,  518, 8  L.  ed.  268:  Shirley  v. 
Ckjngress  Sugar  Ref .  Co.  2  Edw.  Ch.  606,  6  L.  ed.  488: 
8  Pom.  Eq.  268. 

Alabama:  Foster  v.  Trustees  of  the  AthensBum, 
3  Ala.  302. 

It  may  be  enforced  although  the  debt  is  barred 
by  the  Statute  of  Limitations.  See  Fllnn  v.  Bar- 
ber, 61  Ala.  680;  Bi2szell  v.  Nix,  00  Ala.  281;  Chapman 
V.  Lee,  64  Ala.  488;  Shorter  v.  Frazer,  64  Ala,  74- 
But  see  L|nthlcum  v.  Tapscott,  28  Ark.  267. 

California:  Where  in  a  deed  conveying  land 
there  was  a  reservation  in  express  terms  to  grantor 
of  a  lien  to  secure  the  payment  of  a  note  given  for 
part  of  the  purchase  price,  such  lien  is  more  than  a 
vendor^s  lien;  it  is  an  equitable  mortgage  which 
passes  with  the  assignment  of  the  promissory  note. 
Dingley  v.  Bank  of  Ventura.  67  Cal.  467. 

Georiria:  Marine  &  F.  Ins.  Bank  v.  Early,  R.  M. 
Charlt.  279. 

Kentucky:  Greenup  v.  Strong,  1  Bibb,  600;  Voor^ 
hies  V.  Instone,  8  Bibb,*858;  Outton  v.  Mitchell,  4 
Bibb.  289;  Bubank  v.  Poston,  6  T.  B.  Mon.  287. 

Maryland:  Rldgely  v.  Carey,  4  Harr.  9c  McH.  167; 
White  V.  Casanave,  1  Harr.  &  J.  106;  Ghiselin  v.  Fer- 
guson, 4  Harr.  ft  J.  622. 

New  York:  8  Pom.  Eq.  253;  Champion  v.  Brown, 
cttpra;  Garson  v.  Green,  1  Johns.  Ch.'SOB,  1  L.  ed. 
161;  Fish  V.  Howland,  Warner  v.  Van  Alstyne,  and 
Shirley  v.  Congress  &  S.  Sugar  Ref.  Co.  mipra. 

It  will  be  enforced  where  a  note  had  been  given 
for  the  unpaid  purchase  money  on  which  a  judg- 
ment at  law  had  been  first  obtained  by  the  vendor 
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before  filing  his  bill.  Ford  v.  Smith,  1  MoArth.  606; 
Ten  Eick  v.  Simpson,  1  Sandf .  Ch.  247,  7  L.  ed.  816. 

Ohio:  Williams  v.  Boberts,  6  Ohio,  85;  Mayham 
V.  Coombs.  14  Ohio,  428;  Follett  v.  Reese,  20  Ohio,  546. 

Virginia:  Graves  v.  MoOall,  1  Call,  414;  Hundley 
V.  Lyons,  5  Munf.  842. 

North  Carolina:  Henderson  v.  Stewart,  4  Hawkes, 
266;  Howlett  v.  Thompson,  1  Ired.  Eq.  800. 

Effect  of  taking  note. 

Taking  vendee^s  note  does  not  discharge  the  lien. 
Fish  V.  Howland.  1  Paige.  80,  2  L.  ed.  549. 

It  is  not  waived  or  destroyed  by  giving  a  receipt 
in  full  for  the  purchase  price,  or  by  a  recital  to 
that  effect  in  the  deed,  nor  by  the  grantee  giving 
his  own  personal  security— bond,  note,  or  bill— for 
the  price.  White  v.  WiUlams,  1  Paige,  602, 2  L.  ed. 
721. 

The  lien  is  not  absolutely  extinguished  by  the  as- 
signment of  the  note,  where  the  liabiUty  of  the 
vendor  continued  upon  the  note,  by  reason  of  the 
indorsement,  but  was  in  a  sort  of  abeyance,  and 
might  be  revived  by  the  vendor,  after  be  should 
have  paid  the  note  on  his  liability  as  indorser. 
Richards  v.  Learning,  27  HI.  431,  81  Am.  Dec.  240: 
Baum  V.  Grigsby,  21  Cal.  172, 81  Am.  Dec.  154.  See 
Briggs  V.  Hill,  6  How.  (Miss.)  362;  Brush  v.  Kinsley, 
14  Ohio,  20:  WeUbom  v.  Williams,  0  Ga.  89;  Smith  v. 
Smith,  0  Abb.  Pr.  420. 

If  the  vendor  indorses  the  note  and  is  afterwards 
obliged  to  take  it  up  at  maturity,  upon  failure  of 
the  vendee  to  pay,  the  lien  revives  and  takes  effect 
as  if  no  assignmen  t  had  been  made.  Kelly  v.  Payne, 
18  Ala.  871;  Turner  v.  Homer,  29  Ark.  440;  White  v. 
Williams,  1  Paige,  602, 2  L.  ed.  721:  Lindsey  v.  Bates, 
42  MISB.  367;  Cotton  v.  McGehoe,  54  Miss.  610;  Rogers 
V.  James,  88  Ark.  77;  Scott  v.  Mann,  86  Tex.  157. 
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by  the  assifi^nment  of  the  note,  and,  being 
thus  secured,  an  attachment  was  improper. 
The  affidavit  filed  in  support  of  the  motion 
states  that  the  defendant  purchased  certain 
land  from  Webster  under  a  contract  which 
provided  for  payment  of  the  purchase  price 
by  installments,  and  that  at  the  time  and 
place  of  making  said  contract  for  the  sale 
and  purchase  of  said  lot  of  land,  and  as  part 
of  the  said  contract,  the  defendant  executed 
and  delivered  to  Webster  the  promissory 
note  sued  on,  and  that  Webster  still  holds, 
against  the  defendant,  the  contract  giving 
him  the  right  to  purchase.  There  is,  per- 
haps, no  subject  of  equity  jurisprudence 
discussed  in  the  books  upon  which  there  is  a 
greater  diversity  of  opinion  than  exists  in  re- 
lation to  the  origin,  nature,  and  effect  of  a 
vendors*  lien,  against  whom  and  in  whose 
favor  it  avails,  and  how  it  may  be  discharged 
or  waived.  Hammond  v.  Peyton,  84  Minn. 
531.  The  various  definitions  given  and  prin- 
ciples applied  to  it  by  the  courts,  are  hope- 
lessly irreconcilable;  and,  if  we  take  the 
expressions  found  in  decisions  and  text-books 
without  observing  the  distinction  between 
the  lien  implied  by  law  in  favor  of  a  vendor 
who  has  parted  with  the  legal  title  and  taken 
no  security  for  the  purchase  money,  and  the 
security  which  the  vendor  has  while  he  holds 
the  legal  title  under  an  unexecuted  contract 
for  the  conveyance  of  lands  upon  payment 
of  the  purchase  money,  there  will  appear  to 
be  great  confusion  and  inconsistency.  The 
former,  the  implied  lien,  is  properly  known 
as  a  "vendors'  lien."  It  is  the  creature  of 
courts  of  equity,  founded  upon  the  equitable 
presumption  that  where  the  vendor  has  parted 
with  his  title  and  taken  no  security  for  the 
payment  of  the  purchase  money,  tlie  parties 


intended  that  the  property  itself  should  re- 
main as  a  pledge  for  the  payment  of  the  pur- 
cliase  price  of  the  land .  The  1  ien  thus  created 
by  implication  is  not  a  specific,  absolute 
charge  upon  the  property ;  it  is  personal  to 
the  vendor,  and  does  not  pass  by  a  transfer 
of  his  claim  for  the  purchase  money.  The 
fee  is  in  the  purchaser,  and  he  may  defeat 
the  lien  by  a  conveyance  to  a  bona  fide  pur- 
chaser for  value.  ^ark»  v.  Uess^  15  Cal.  186 : 
Baum  V.  Grigsl^,  21  Cal.  172;  Leftndorf  y. 
Cope,  122  111.  883,  11  West.  Rep.  618.  The 
latter  is  improperly  designated  as  a  vendors* 
lien.  Where  the  vendor  holds  the  legal  title 
under  an  unexecuted  contract  for  the  convey- 
ance of  the  land  upon  payment  of  the  pur- 
chase money,  the  transaction  shows  upon  its 
face  that  he  holds  it  as  security.  The  yendee 
cannot  prejudice  that  title,  or  in  any  way 
devest  it,  except  by  performance  of  the  act 
for  which  the  vendor  holds  it.  The  vendor** 
security  is  something  stronger  than  a  mort- 
gage, because  the  legal  title  is  retained  as 
security.  Stevens  y.  Chadtciek,  10  Kan.  418. 
It  has  been  called  an  "imperfect"  or  "equi- 
table" mortgage,  whi<^h  is  more  appropriate 
term  than  "vendors'  lien."  Jifoore  v.  Lackey, 
58  Miss.  85.  In  many  of  the  best- considered 
cases,  including  Sparks  v.  Iless^  supra,  it  is 
treated  as  if  it  had  the  similitude  of  a  mort- 
gage, subject  to  foreclosure  in  the  same  way 
a  mortgage  is  foreclosed.  There  is  no  neces- 
sity for  any  lien  by  implication.  Where 
the  title  is  not  to  pass  until  the  vendee  pays 
the  purchase  price,  the  land  is  by  express 
contract  held  in  pledge  for  such  payment, 
and  the  notes  and  contract  may  be  considered 
as  an  instrument  in  the  nature  of  a  mortgage. 
It  is  a  lien  by  contract,  is  an  incident  to  the 
debt,  and  the  assignee  of  notes  given  for  the 


When  an  aesl^nment  is  made  for  the  beaeflt  of  a 
tbird  person  there  is  no  particular  equity  in  his 
favor;  but  when  for  the  security  or  payment  of  bis 
own  debt  the  equity  continues,  the  assignee  in  such 
case  holds  the  lien  as  well  for  the  benefit  of  the  as- 
sigrnor  as  for  himself;  he  is  subrogated  to  all  bis 
equities.  Jones,  Mort.  fi  216;  Oarlton  v.  Buckner,  28 
Arlc.  06:  Crawley  v.  Biggs,  24  Ark.  568;  Plowman  v. 
Biddle,  14  Ala.  160. 

Vtndori*  lAen  cannot  he  assigned. 

In  the  following  States  it  can  be  transferred  by 
neither  assignment  nor  subrogation: 

Arkansas:  ShaU  v.  Biscoe,  18  Ark.  142, 162;  WIL 
Mams  V.  Christian,  23  Ark.  266;  Button  v.  Moore,  26 
Ark.  382, 390;  Jones  v.  Doss,  27  Ark.  518;  Carlton  v. 
Buckner,  28  Arlc  66;  but  an  assignment  as  collateral 
security  is  permitted.  Blevlns  v.  Rogers,  82  Ark. 
2S8;  Crawley  v.  Riggs,  24  Ark.  568;  Carlton  v.  Buck- 
ner, 28  Ark.  66. 

California:  Bau m  v.  Grigsby,  21  Cal.  172:  Williams 
V.  Toung,  21  Cal.  227;  Ross  v.  Heintsen,  86  Cal.  818; 
Lewis  V.  Covllland,  21  Cal.  178. 

Georgia:  Wellborn  v. Williams,  0  Qa.  86;  Webby. 
Robinson,  14  Oa.  216. 

lUinois:  Small  v.  Stagg,  05  lU.  80;  Wing  y.  Good- 
man,  75  111.  160;  Mosbier  v.  Meek,  80  lU.  79;  Carpen- 
ter V.  Mitchell,  64  Bl.  126. 

Maryland:  Dlzon  y.  Dixon,  1  Md.  Ch.  22U;  Igle- 
hart  V.  Armiger,  1  Bland,  Ch.  519:  Schnebly  v.  Ra- 
gan,  7  Gill  &  J.  120;  Wellborn  v.  Williams,  0  Ga.  04. 

Mississippi:  Rutland  v.  Brister,  68  Miss.  6t<8:  Pitts 
T.  Parker,  44  Miss.  247;  Lindsey  v.  Bates,  42  Miss.  807; 
but  if  grantor  is  compelled  to  take  up  the  note  as- 
18  L.  R.  A. 


signed,  the  lien  revives  in  his  favor.  Stratton  r. 
Gold,  40  Miss.  778.  See  Perkins  v.  Gibson,  51  Mi8.«. 
690. 

Missouri:  Pearl  v.  Hervey,  70  Mo.  160;  Adams  ▼. 
Cowherd,  80  Mo.  458. 

New  York:  White  v.  Williams,  1  Paige,  SOK,  2  L. 
ed.721. 

Ohio:    Brush  v.  Kinsley,  14  Ohio,  20;  Horton  y. 
Homer,  14  Ohio,  487;  Jackman  y.  Hallock,  1  Ohio, 
818;  Tieman  v.  Beam,  2  Ohio,  888. 
Oontrary  view. 

In  the  following  States  the  Uen  may  be  aasigiied 
with  the  debt: 

Alabama:  A  transfer  of  the  debt  carries  the  lien 
(Simpson  v.  McAllister,  56  Ala.  228;  Wells  v.  Morrow, 
88  Ala.  126;  White  v.  Stover,  10  Ala.  441);  but  if  the 
grantor  assigns  the  notes  for  the  debt  **without  re- 
course," or  in  any  other  manner  which  outs  off  all 
his  own  liability  thereon,  the  lien  is  held  not  to 
pass.  Bankhead  v.  Owen,  60  Ala.  457;  Bamett  y. 
Riser,  68  Ala.  847;  Walker  v.  Carroll,  65  Ala.  61. 

Indiana:  Nichols  v.  Glover,  41  lod.  24;  Johns  y. 
Sewell,  83  Ind.  1;  Wiseman  v.  Hutchinson,  20  Ind. 
40;  Kern  v.  Hazlerlgg,  11  Ind.  443. 

Kentucky:  Broadwell  v.  King,  8  B.  Mon.  440; 
Honore  v.  Bakewell,  6  B.  Mon.  67;  Ripperdon  y. 
Cozine,  8  B.  Mon.  465;  Kenny  y.  CoUins,  4  lAtt.  280; 
Eubank  v.  Poston,  6  T.  B.  Mon.  287;  Edwards  y.  Bo- 
bannon,  2  Dana,  00;  Johnston  y.  Gwathmey,  4 IMU 
817. 

Tennessee:  Bskridge  v.  McClure.  2  Yerg.  84.  See  { 
Durant  v.  Davis,  10  Heisk.  522;  Thorpe  v.  DunlaiH  4  I 
Heisk.  674.  I 

Texas:  De  Bruhl  v.  Maas,  64  Tex.  464;  White  y.  | 
Downs,  40  Tex.  225;  Watt  y.  White,  88  Tex.  421.  j 
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purchase  money,  like  the  assignee  of  a  note 
secured  by  mortga|;e,  is  entitled  to  the 
benefit  of  the  security.  Atery  v.  Clarky  87 
€al.  619  (filed  February  6,  1891)  ;  "V^right  v. 
Thmiiwan,  81  111.  374;  Adams  v.  Cowherd, 
30  Mo.  460 ;  Lotoery  v.  Peterson,  75  Ala.  109 ; 
Bradley  v.  Curtis,  79  Ky.  337 ;  McClintic  v. 
Wise,  25  Gratt.  448;  lAigmo  v.  Badollet,  1 
Blackf.  419;  Dingley  v.  Bank  of  Ventura, 
57  Cal.  471.  There  are  a  few  decisions  to 
the  contrary,  some  of  which  inveigh  against 
the  rule,  and,  emanating,  as  they  do,  from 
highly  respectable  authority,  are  entitled  to 
careful  consideration ;  but  they  bear  evidence 
of  a  departure  from  sound  legal  rules,  and 
will  be  found  generally  to  have  been  influ- 
enced by  decisions  in  cases  where  the  legal 
title  had  passed  to  the  vendee,  thus  overlook- 
ing the  distinction  we  have  attempted  to 
point  out,  and  which  is  paramount  always  in 
'determininff  questions  of  this  kind.  The 
authorities  preponderate  very  decidedly  in 
favor  of  the  view  we  have  expressed.  2 
Jones,  Liens,  §  1119,  note. 

The  provisions  of  our  Civil  Code.  g§  8046, 
3047,  apply  to  the  vendor's  lien  proper,  and 
not  to  tiie  security  held  by  a  vendor  under 
an  unexecuted  contract  for  the  sale  of  land. 
There  has  been,  and  still  exists,  a  great  con- 
flict of  decision  among  the  American  courts, 
not  only  as  to  the  nature  of  the  security  of 
the  implied  lien,  but  as  to  whether  it  could 
be  assigned,  and  what  act  of  the  vendor 
would  amount  to  a  waiver  of  the  lien. 
Perry,  Tr.  4th  ed.  §  828,  noU  4,  The  notes 
of  the  code  commissioners,  and  cases  cited  by 
them  under  the  sections  above  referred  to, 
show  that  it  was  intended  to  settle  this  con- 
flict by  express  enactment.  Ann.  Civil  Code, 
§§  3046,  3046,  noUs;  Avery  v.   Clark,  supra. 

We  are  not  called  upon  in  this  case  to  say 
whether  the  purchaser  of  a  negotiable  note 
for  value,  without  notice  of  the  security 
held  by  a  vendor  of  real  estate  under  an  un- 
executed contract,  would  have  the  ri^ht  to 
a  writ  of  attachment.  The  affidavit,  on 
motion  to  discharge  the  writ  herein,  stated 
that  plaintiff  **  purchased  the  note  sued  upon 
in  this  action  with  full  knowledge  that  the 
same  was  given  as  collateral  to  and  identical 
with  the  debt  secured  by  said  contract  and 
the  lien  on  said  real  estate."  The  note  hav- 
ing been  secured  originally  by  the  vendor's 
lien,  and  plaintiff  having  taken  it  with 
notice  of  that  fact,  it  was  his  duty  to  state 
in  his  affidavit  for  the  writ  **that  such  se- 
curity has  without  any  act  of  the  plaintiff, 
or  the  person  to  whom  the  security  was 
given,  become  valueless."  Such  is  the  re- 
quirement of  the  Statute.  Section  538,  Code 
Civil  Proc.  The  affidavit  upon  which  the 
attachment  was  issued  states  that  the  pay- 
ment of  the  sum  claimed  **has  not  been  se- 
cured by  any  mortgage  or  lien  upon  real  or 
personal  property."  The  affidavit  filed  by 
defendant  in  support  of  his  motion  to  dis- 
charge the  writ  states  facts  showing  that  the 
note  was  originally  secured.  No  counter- 
affidavit  was  filed  by  plaintiff.  The  attach- 
ment was  improperly  issued,  and  therefore 
the  motion  should  have  been  granted. 
18  L.  R  A. 


The  order  is  reversed,  with  directions  to  dis- 
charge the  attachment. 

We  concur :  Beatty,  Ch,  J.;  De  Haven, 
J.;  Garotttte,  J.;  Aarrison*  J, 

McFarland*  J,: 

I  dissent,  and  adhere  to  the  views  expressed 
in  the  former  opinion.  24  Pac.  Rep.  608.  I 
cannot  subscribe  to  the  doctrine  that  the  own- 
er in  fee  of  land,  who  simply  agrees  to  con- 
vey it  upon  the  payment  to  him  of  certain 
money  evidenced  by  a  promissory  note,  is  in 
the  same  position  as  one  who  conveys  the 
land  and  takes  back  a  mortgage ;  or  that  if,  in 
the  former  case,  he  merely  assigns  the  prom- 
issory note,  the  assignee  of  the  note  has  a 
lien  on  the  land.  If  the  latter  can  enforce 
such  a  lien,  he  must  be  able  to  release  it. 
But  how  could  he  release  it?  It  could  be  re- 
leased only  by  conveying  the  land  to  the  ven- 
dee, but  how  could  he  convey  that  which  he 
hath  not?  If,  after  the  assignment  of  the 
note,  the  vendor  should  convey  the  land  to 
the  vendee,  what  then  would  be  the  condition 
of  the  supposed  lien  of  the  assignee  of  the 
note?  The  whole  doctrine  must  rest  on  the 
untenable  proposition  that  the  assignment  of 
a  negotiable  promissory  note  is  a  conveyance 
in  fee  of  land. 

I  know  that  some  of  the  recent  text-writers 
speak  of  such  a  case  as  bearing  ^'a  strong 
similitude  to  that  of  mortgagee  and  mort- 
gagor, "  and  say  that,  although  it  **  is  often 
spoken  of  in  the  cases  as  a  vendors'  lien," 
yet,  in  their  opinion,  such  language  is  "a 
misuse  of  terms ;"  and  that,  although  "■  it  has 
been  said,  in  English  and  American  decis- 
ions, that  the  vendors'  lien  may  arise  before 
conveyance  as  well  as  after,"  yet  that  this 
saying  **  confounds  legal  notions  which  are 
essentially  different."  But,  in  my  opinion, 
those  ** English  and  American  decisions"  cor- 
rectly state  the  law,  and  tend  to  prevent  con- 
fusion. In  this  State  Sparks  v.  Hess,  15  Cal. 
194,  is  the  leading  case  on  the  subject.  In 
that  case  the  court  says :  **  This  is  not  a  suit 
to  enforce  a  vendors*  lien  after  conveyance 
executed,  but  to  enforce  such  lien  when  the 
contract  of  sale  remains  unexecuted;"  and 
that,  while  the  position  of  the  vendor  is  **  in 
some  respects"  like  that  of  a  mortgagee,  it 
is  in  other  respects  different.  "The  vendor 
is  at  liberty  to  ask  either  a  decree  directing 
performance,  and  in  case  of  refusal  a  sale 
of  the  premises,  or  a  decree  barring  the  right 
of  the  vendee  to  claim  a  conveyance  under 
the  contract."  Throughout  the  whole  case 
the  right  of  the  plaintiff  is  treated  as  and 
called  a  "vendors'  lien;"  and  there  is  no 
doctrine  better  established  than  that  a 
vendors'  lien  is  not  assignable.  In  the  case 
at  bar  there  was  no  conveyance  of  the  legal 
title  from  the  owner  of  the  land  (Webster) 
to  the  assignee  of  the  note ;  and,  in  my  opin- 
ion, the  mere  assignment  of  the  note  carried 
no  title  to  the  land,  and  no  vendors*  lien, 
W)r  any  lien  at  all.  But,  in  my  opinion,  a 
vendor's  right  is  too  shadowy  to  be  a  lien, 
within  the  meaning  of  the  Attachment 
Law. 
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PENNSYLVANIA  CO.,  Flff.  in  Err., 

V. 

Jacob  LANGENDORP. 

(48  Ohio  St.....) 

*  1.  It  is  not  neg^li^nee  per  se  fbr  one  to 
▼<»lnntarily  risk  his  own  safety  o'  Uf ^  ^^ 

attemptlii(f  to  rescue  another  from  impending 
danirer.  The  question  whether  one  so  acting* 
should  be  charged  with  contributory  negligence 
in  an  action  brought  by  him  to  recover  damages 
for  injuries  received  in  attempting  the  rescue,  is 
one  of  mixed  law  and  fact,  and  should  be  sub- 
mitted to  the  Jury  upon  the  evidence,  with  proper 
instructions  from  the  court. 

8.  While  one  who  rashly  and  onneees- 
sarlly  exposes  himself  to  dangler  can- 
not recover  damages  for  injuries  thus  brought 
on  himself,  yet,  where  another  is  in  great  and  im- 
minent danger,  one  who  attempts  a  rescue  may 
be  warranted  by  surrounding  circumstances  in 
exposing  his  limbs  or  life  to  a  very  high  degree 
of  danger;  and  in  such  oases  he  should  not  be 
charged  with  the  consequences  of  errors  of  Judg- 
ment resulting  from  the  excitement  and  confu- 
sion of  the  moment. 

8.  In  such  cases*  if  the  rescuer  does  not 
rashly  and  unnecessarily  expose  him- 
self to  danger,  and  is  Injured,  the  injury  should 
be  attributed  to  the  party  that  negligently  or 
wrongfully  exposed  to  danger  the  person  who  re- 
quired assistance. 

(May  6, 1891.) 

ERROR  to  the  Circuit  Court  for  Lucas  Coun- 
ty to  review  a  judgment  afBrmin^  a  judg- 
ment of  tbe  Court  of  Common  Pleas  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Af- 
firmed, 

Statement  by  Bradbury,  </..* 

The  defendant  in  error  recovered  a  judg- 
ment against  the  plaintiff  in  error  in  the 
Court  of  Common  Pleas  of  Lucas  County  for 
damages  resulting  from  an  injury  received 
by  him  while  rescuing  a  child  of  tender 
years,  who  had  fallen  in  front  of  an  advanc- 
ing freight  train  of  the  plaintiff  in  error. 
This  judgment  was  affirmed  by  the  circuit 
court,  and  thereupon  these  proceedings  were 
brought  to  obtain  a  reversal  of  the  judg- 
ments of  both  courts. 

*Head  notes  by  the  Court. 


Any  further  statement  of  facts  necessary 
to  understand  the  questions  decided  will  b& 
found  in  the  opinion. 

Mr.  E.  W.  Tolerton*  for  plaintiff  in  error: 

No  one  can  recover  for  an  injury  or  losa 
which  he  himself  has  contributed  to  occasion. 

lloUv,  wakes,  8  Bam.  &  Aid.  811;  Oortrinr 
V.  New  York  A  E.  R.  Co.  18  N.  Y.  42;  Ewn»- 
vilie  A  C.  R.  Go.  v.  Hiatt,  17  Ind.  102. 

It  was  the  duty  of  the  court  to  say  to  the 
lury  that,  as  a  matter  of  law,  it  was  a  rash  act 
for  tbe  plaintiff  to  throw  himself  upon  the 
track,  knowing  that  a  train  was  coming,  with 
his  back  towards  the  train,  and  without  any 
attempt  to  look  or  observe  it.  Tbe  law  will 
impute  negligence  to  the  act  "if  made  under 
such  circumstances  as  to  constitute  rashness  In 
tbe  judgment  of  prudent  persons." 

EckertY.  Long  Island  R.  Go.  48  N.  Y.  602. 

If  plaintiff  could  have,  by  the  use  of  ordinary 
care,  prevented  the  child  from  going  upon  the 
track  in  the  first  place,  or  might  have,  by  the 
use  of  ordinary  care,  followed  the  cbUd  across 
the  track,  and  prevented  it  from  returning  to  a 
place  of  danger,  then  it  was  bis  dutj  to  do  so, 
and  his  neglect  to  do  so,  and  bis  onussion  to  act 
until  the  child  was  in  extreme  peril,  was  an 
act  of  negligence  which  bars  his  right  to  re- 
cover. 

EvaneniUe  db  C,  R.  Go.  v.  Hiatt,  supra. 

Messrs.  Bissell  ft  Oorrill  for  defendant 
in  error. 

Bradbury,  </.,  delivered  the  opinion  of 
the  court : 

The  defendant  in  error,  in  June,  1886, 
while  passing  along  one  of  the  streets  in  East 
Toledo,  stopped  at  a  point  where  the  track 
of  the  railway  of  plaintiff  in  error  crossed 
the  street,  and  engaged  in  conversation  with 
a  woman  who  had  m  charge  two  children, 
one  an  infant  in  arms,  the  other  a  girl  about 
four  years  old.  The  plaintiff  in  error  had 
constucted  a  safety -gate  at  this  point,  and 
during  the  greater  part  of  the  day  kept  there 
a  watchman  to  close  the  same  when  trains 
were  approaching,  as  a  warning  to  travelers. 
The  accident  that  caused  the  injury  oocuired 
about  7  o'clock  in  the  evening,  or  a  little 
later,  but  while  it  was  yet  1  ight.  The  watch- 
man had  finished  his  day's  labor,  and  gone 
away,  and  the  gate  was  raised  (or  open), 
though  the  street  was,  perhaps,  as  extensively 
used  at  that  hour  as  at  any  other  part  of  the 
day.    A  local  freight  train  was  past  due,  and 


NoTB.— JVe^Uoence;  assuming  risk^  to  save  human 
life;  not  contrUmtory  negligence. 

A  person  who  steps  upon  a  railroad  track  in  a 
humane  effort  to  save  ottiers  from  dangrer  from  an 
approaching  train  cannot  be  held  a  trespasser. 
Spooner  v.  Delaware,  L.  A  W.  R.  Go.  115  N.  Y.  22. 

Where  there  is  a  sudden  emergency,  allowing  but 
little  time  for  deliberation,  and  the  life  of  a  fellow 
creature  is  in  danger.  It  does  not  follow,  as  a  matter 
of  law,  that  in  encountering  danger  to  rescue  life  a 
person  Is  necessarily  guilty  of  want  of  reasonable 
care.  Buel  v.  New  York  Cent.  R.  Co.  81  N.  T.  814. 
13  L.  R.  A. 


A  person  with  a  view  to  his  ovm  self-preservation 
may  take  a  risk  upon  himself,  short  of  mere  raah^ 
ness  and  recklessness,  even  if  it  was  not  the  wfseet 
and  most  prudent  course  under  the  oiroumstanoes. 
Mayo  V.  Boston  &  M.  B.  Co.  IM  Mass.  187. 

What  is  ordinary  or  reasonable  care  Is  usually  to 
be  determined  by  the  Judgment  and  ezperienoe  of 
the  Jury,  and  not  of  the  Judge.  Gkiynor  v.  Old  Ool> 
ony  A  N.  K.  Co.  100  Mass.  206.  See  Lane  v.  Atlantic 
Works,  107  Mass.  104:  Bezter  v.  Starin,  78  N.  Y.  601. 

Mere  error  of  Judgment  in  case  of  danger  is  not 
contributory  negligence.  See  note  to  LoulSFille,  K* 
A.  A:  C.  B.  Co.  v.  Lucas  (Ind.)  6  L.  B.  A.  IK. 
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approaching  at  a  higher  rate  of  speed  than 
that  prescribed  by  the  ordinances  of  the  city. 
The  defendant  in  error  and  the  nurse  were 
engaged  in  conversation  at  a  point  from 
which  the  approaching  train  was  in  view 
for  a  considerable  distance,  though  exactly 
how  far  away  it  could  be  seen  is  left  in  some 
doubt.  The  little  girl,  while  her  nurse  and 
defendant  in  error  were  conversing,  wandered 
across  the  railroad  track,  and,  seeing  or  hear- 
ing the  approaching  train,  became  excited 
bj  the  sight  or  noise  or  both,  and  b^  clap- 
ping her  hands  and  other  manifestations  of 
surprise  and  delight,  attracted  the  attention 
of  her  nurse  certainly,  and,  probably,  that 
of  the  defendant  in  error  also.  The  nurse 
excitedly  called  the  child  to  her,  and  while 
crossing  the  railroad  track  in  obedience  to 
the  can  it  tripped  and  fell  in  front  of  the 
rapidly  approaching  train,  whereupon  the 
defendant  in  error,  observing  its  imminent 
peril,  sprang  to  its  rescue,  caught  it  in  his 
arms,  and  leaped  onward,  but  was  struck  by 
the  locomotive  before  he  could  pass  beyond 
its  reach,  and  received  the  injuries  of  which 
he  complains.  That  the  safety-gate  was 
raised,  and  the  watchman  absent,  was  not 
disputed  at  the  trial,  so  far  as  the  record  dis- 
closes; and  the  evidence  is  amply  sufficient 
to  warrant  the  -jury  in  finding  that  the  train 
was  being  nm  at  an  unlawful  rate  of  speed, 
so  that  in  both  these  particulars  the  negli- 
gence of  the  Railroad  Company  was  estab- 
lished. It  is  contended,  however,  that  the 
negligence  of  the  Railroad  Company  should 
have  related  to  the  party  injured,  and  that 
the  jury,  in  passing  upon  the  case  of  the 
defendant  in  error,  should  not  have  taken  into 
consideration  the  rights  of  the  rencued  child, 
but  should  have  confined  itself  to  consider- 
ing the  relations  existing  between  him  and 
the  Railroad  Company ;  and  in  this  connec- 
tion the  plaintiff  in  error  requested  the  court 
of  common  pleas  to  charge  the  jury  as  fol- 
lows: "The  plaintiff's  right  to  recover  de- 
pends entirely  upon  the  fact  that  the  defend- 
ant was  guilty  of  negligence  in  its  relations 
to  this  plaintiff.  The  jury,  in  deliberating 
upon  your  verdict,  must  not  consider  the 
rights  of  the  child.  This  action  has  nothing 
to  do  with  her  rights.  The  sole  questions 
here  are.  Was  the  aefendant  guilty  of  negli- 
gence which  caused  the  plaintiff's  injuries? 
and  Was  the  plaintiff  himself  guilty  of  con- 
tributory negligence ?**  Thjs  request  was 
properly  refused.  Negligence  does  not  usu- 
ally relate  to  anyone  in  particular,  and  does 
not  in  any  case  so  relate  unless  there  is  some 
special  duty  owing  to  the  individual  affected 
by  the  negligent  act  or  omission.  In  the  case 
under  review  the  Railroad  Company  owed  no 
special  duty  to  either  the  rescuer  or  the  res- 
cued that  it  would  not  have  owed  to  any  in- 
dividuals similarly  situated.  The  obligation 
was  to  the  public  generally ;  and  any  per- 
son who,  without  fault  on  his  part,  received 
an  injury  in  consequence  of  its  failure  to 
discharge  this  obligation,  may  recover  from 
it  compensation  therefor.  No  other  relation 
is  necessary,  where  the  obligation  is  to  the 
public,  than  that  the  one  by  its  negligence 
has  caused  injury  to  the  other  without  the 
latter's  fault.  It  is  also  objectionable  in 
18L.R.A. 


another  particular, —that  of  requiring  the 
jury  to  ignore  the  rights  of  the  child.  It  is 
true  that  the  child  in  its  relations  to  the 
Railroad  Company  migl^t  have  a  right  of  ac- 
tion for  injuries  received  by  it,  and  yet  no 
right  accrue  to  the  defendant  in  error  for 
those  received  by  him  in  the  same  accident. 
The  circumstance  that  the  child  had  a  right 
of  action  could  not  be  conclusive  that  the 
defendant  in  error  had  one  also,  though  the 
same  blow  of  the  locomotive  injured  both, 
for  the  negligence  of  the  latter  might  con- 
tribute to  the  result  in  a  manner  to  defeat 
his  recovery,  while  no  negligence  could  be 
imputed  to  the  child.  If  it  was  the  object 
of  this  request  to  impress  upon  the  minds  of 
the  jury  the  proposition  above  stated,  that 
the  rights  of  action  of  the  child  and  its  res- 
cuer against  the  Railroad  Company  were 
distinct,  the  language  selected  was  not  well 
chosen.  The  phrase:  "The  jury,  in  delib- 
erating on  your  verdict,  must  not  consider  the 
rights  of  the  child.  This  action  has  nothing 
to  do  with  her  rights" — was  well  adapted 
to  mislead  the  jury  into  the  belief  that  the 
imminent  danger  of  the  child,  and  its  right 
to  be  rescued  therefrom,  were  to  be  excluded 
from  their  consideration.  This  view  would 
have  defeated  the  recovery,  for  the  very 
ground  upon  which  the  defendant  in  error 
founded  his  claim  was  that  the  imminent 
peril  of  the  child  warranted  the  risk  he  as- 
sumed in  undertaking  its  rescue. 

This  brings  us  to  the  consideration  of  the 
main  question.  Plaintiff  in  error  contends 
that  it  was  negligence  per  se  for  the  defend- 
ant in  error  to  throw  himself  in  front  of  a 
moving  train  in  his  effort  to  rescue  the  child 
from  danger.  The  petition  of  the  plaintiff 
below  discloses  that  he  received  the  injury 
of  which  he  complained  by  voluntarily  pass- 
ing in  front  of  a  moving  train  to  rescue  a 
child  who  had  fallen  in  front  of  it ;  therefore, 
if  such  an  act  is  negligence  per  se,  the  peti- 
tion disclosed  that  the  negligence  of  the  plain- 
tiff below  contributed  to  the  injury,  and  he 
was  not  entitled  to  maintain  an  action  there- 
for. The  same  question  was  raised  by  an 
exception  taken  to  the  following  part  of  the 
charge  of  the  court :  "  It  appears  that  the 
plaintiff  was  struck  by  the  engine  and  in- 
jured while  in  the  act  of  passing  across  the 
track  and  rescuing  a  little  child  from  danger 
and  saving  its  life.  To  hold  the  Railroad 
Company  responsible  in  damages  for  this  in- 
jury it  must  be  shown  (1)  that  the  child  was 
m  aanger  of  being  run  over  and  injured  by 
the  approaching  engine,  and  that  such  dan- 
ger was  caused  or  created  by  the  negligence 
of  the  Railroad  Company;  and  (2)  that  in 
making  the  effort  to  rescue  the  child  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence. These  are  questions  of  fact  which 
it  will  be  your  duty  to  determine  from  the 
evidence.  ...  If  you  find  that  the  peril 
to  which  the  child  was  exposed  was  caused 
by  such  negligence  of  the  Company,  you 
will  then  inquire  whether  the  plaintiff,  in 
passing  across  the  track  and  attempting  to 
rescue  the  child,  was  guilty  of  contributory 
negligence.  The  law  will  not  impute  negli- 
gence to  an  effort  to  preserve  human  life, 
unless  made  under  such  circumstances  as  to 
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constitute  rashness  in  the  judgment  of  pru 
dent  persons.  .  .  .  If  he  believed,  and 
had  good  reason  to  believe,  that  he  could 
save  the  life  of  the  child,  without  serious 
injury  to  himself,  the  law  will  not  impute 
to  him  blame  for  making  the  effort."  Plain- 
tiff in  error  insists  that  the  court  of  common 
pleas,  instead  of  leaving  the  question,  as  it 
did,  to  the  jury,  to  say  whether  the  act  of 
the  defendant  in  error,  under  all  the  circum 
stances,  and  according  to  the  rules  laid  down 
by  the  court,  was  or  was  not  negligent,  should 
have  told  them  that  to  pass  in  front  of  a 
rapidly  moving  train,  as  it  was  admitted 
the  defendant  in  error  did,  even  to  rescue 
from  danger  a  child  of  tender  years,  was  in 
law  an  act  of  negligence  that  defeated  his 
right  of  recovery.  It  is  said  that  the  defend- 
ant in  error  voluntarily  assumed  the  risk, 
that  the  danger  attending  his  act  was  ap- 
parent ;  and  that,  however  commendable  his 
conduct  may  have  been  when  viewed  from 
the  stand- point  of  humanity,  the  law  will 
grant  no  relief  for  an  injury  thus  brought 
upon  himself.  It  is  apparent  that  the  defend- 
ant in  error  was  under  no  legal  obligation 
to  rescue  the  child.  If  he  had  chosen  to 
stand  by  and  permit  the  approaching  train 
to  run  over  and  kill  the  child,  he  would 
have  violated  no  rule  of  law,  civil  or  crim- 
inal. Therefore  what  he  did  in  the  matter 
was  a  voluntary  act  in  the  sens^  of  that  term 
that  he  was  under  no  legal  obligation  to  per- 
form it.  That,  however,  is  not  a  conclusive 
test  of  the  question.  To  entitle  one  to  relief 
for  the  consequences  of  the  negligence  of  an- 
other it  is  by  no  means  necessary  that  the 
party  injured  should  have  been  at  the  time 
in  the  discharge  of  any  duty  whatever.  His 
rights  in  this  respect  are  perfect  when  he  is 
in  the  performance  of  any  lawful  act.  and 
even,  in  some  instances  and  in  some  States, 
when  the  act  is  in  some  respects  not  strictly 
lawful.  The  act  of  the  defendant  in  error 
was  not  only  lawful,  but  it  was  highly  com- 
mendable ;  nor  was  he  in  any  legal  sense  re- 
sponsible for  the  emergency  that  called  for 
such  prompt  decision  and  rapid  execution. 
The  negligence  of  the  Railroad  Company  in 
having  no  watchman  at  this  public  crossing, 
and  the  unlawful  rate  of  speed  at  which  the 
train  was  running  towards  it,  to  which  may, 
perhaps,  be  added  that  of  the  nurse  in  charge 
of  the  child,  were  the  causes  of  its  extreme 
danger.  There  was  but  the  fraction  of  a 
minute  in  which  to  resolve  and  act,  or  action 
would  come  too  late.  Under  these  circum- 
stances it  would  be  unreasonable  to  require 
a  deliberate  judgment  from  one  in  a  posi- 
tion to  afford  relief.  To  require  one  so  situ- 
ated to  stop  and  weigh  the  danger  to  himself 
of  an  attempt  to  rescue  another,  and  compare 
it  with  that  overhanging  the  person  to  be 
rescued,  would  be  in  effect  to  deny  the  right, 
of  rescue  altogether  if  the  danger  was  im- 
minent. The  attendant  circumstances  must 
be  regarded;  the  alarm,  the  excitement,  and 
confusion  usually  present  on  such  occasions ; 
the  uncertainty  as  to  the  proper  move  to  be 
made ;  the  promptness  required ;  and  the  li- 
ability to  mistake  as  to  what  is  best  to  be 
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done,  suggest  that  much  latitude  of  judg- 
ment should  be  allowed  to  those  who  are  thus 
forced  by  the  strongest  dictates  of  humanity 
to  decide  and  act  in  sudden  emergencies. 
And  the  doctrine  that  one  who,  under  those 
or  similar  circumstances,  springs  to  the  res- 
cue of  another,  thereby  encountering  even 
great  danger  to  himself,  is  guilty  of  negli- 
gence per  sBy  is  supported  by  neither  prin- 
ciple nor  authority. 

In  Emn»ville  A  G,  R.  Co.  v.  Hiatt,  17  Ind. 
102,  language  is  used  by  the  judge  in  decid- 
ing the  case,  which,  to  some  extent,  supports 
the  doctrine,  but  the  decision  was  not  placed 
upon  that  ground,  and  what  the  learned  judge 
said  in  that  connection  may  be  regarded  as 
obiter  dictum.  The  doctrine  is  repudiated 
by  the  text- writers  and  all  the  other  cases  that 
come  to  our  notice.  In  Eekert  v.  Lang  Idand 
R.  Co.,  43  N.  Y.  502,  it  was  held  that  « the 
law  has  so  high  a  regard  for  human  life  that 
it  will  not  impute  negligence  to  an  effort  to 
preserve  it,  unless  made  under  circumstances 
constituting  rashness  in  the  judgment  of 
prudent  persons."  In  that  case  the  rescuer 
lost  his  life  in  throwing  a  small  child  from 
the  track  of  an  approaching  train,  and  a  judg- 
ment in  favor  of  his  administrator  for  dam- 
ages resulting  from  his  death  was  affirmed 
by  the  court  of  appeals.  The  resemblance 
between  that  case  and  the  one  before  us  is 
very  striking.  This  doctrine  has  received 
the  sanction  of  the  courts  of  last  resort  in 
Massachusetts  and  Missouri.  Liiuiehan  y. 
Samjrnn,  126  Mass.  506 ;  Donahoe  v.  Wabagh, 
St.  L.  A  P.  R.  Co.  88  Mo.  560 ;  Beach,  Con- 
trib.  Neg.  p.  45.  §  15;  Wharton,  Neg.  §  314; 
Pierce,  Railroads,  329.  The  doctrine  that  one 
is  not  necessarily  chargeable  with  contribu- 
tory negligence  because  he  adopted  a  oourae 
of  action  that  imperiled  his  safety,  or  eyen 
his  life,  finds  support  in  other  courts. 
CarroU  v.  Minnesota  VaUmi  R.  Co.  14  Minn. 
57 ;  Pennsylvania  Co.  v.  Rfmey^  89  Ind.  463 ; 
CottriU  y.  Chicago,  M.  A  St.  PR.  Co.  47 
Wis.  684.     We  think  the  court  of  common 

Sleas  did  not  err  in  leavinf^  it  to  the  jiny  to 
etermine  from  all  the  circumstances  sur- 
rounding the  defendant  in  error  at  the  time 
he  sprang  to  the  rescue  whether  the  act  was 
rash  or  not,  and  in  saying  to  them  that,  if 
they  found  it  was  not  rash,  then  it  did  not 
constitute  contributor3r  negligence.  It  is 
difficult,  if  not  impossible,  to  lay  down  in 
advance  a  rule  by  which  to  determine  tbe 
extent  to  which  one  may  risk  his  safety  or 
his  life  in  emergencies  of  this  character,  ^Ild 
not  be  charged  with  rashness ;  but  the  emer- 
g:ency  may  be  such  as  to  warrant  the  assump- 
tion of  a  high  degree  of  risk,  and  one  so 
situated  may  rightfully  expect  his  acts  to  be 
construed  in  the  light  afforded  by  all  the 
circumstances  that  impelled  him  to  their 
commission,  and  that  he  would  not  be  charged 
with  contributing  to  his  own  injury,  so  as 
to  defeat  a  right  of  action,  because  the  re- 
sult showed  that  the  risk  he  assumed  was 
greater  than  in  the  excitement  of  the  moment 
he  had  contemplated,  or  in  some  other  re- 
spect his  judgment  had  been  faulty. 
Judgment  affirmed. 
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Llewellyn  POWERS 

V. 

SAME. 
(....Maae ) 

1.  The  fovfg^vj  of  the  necessary  sl^^ar 
tore  of  the  treasurer  to  csertifieates  of 
stock  by  the  president  of  a  corporation  whose 
only  authority  as  to  the  Issue  of  oertlfloates  is  to 
stfirn  them  does  not  make  the  corporation  liable 
therefor  to  holders  who  took  them  in  private  and 
personal  transactions  with  the  president. 

8.  A  corporation  is  not  neg^lig^ent  in 
permitting^  its  president  to  continue  in 
office  and  have  access  to  its  oertlflcate  book  and 
seal  so  as  to  make  It  liable  for  his  act  in  issuing 
forged  certiflcates  of  stock  by  reason  of  his  for- 
mer misconduct  In  pledjringr  his  own  shares  to 
another  person  in  violation  of  an  agreement  fo 
pledge  them  to  his  associates  in  the  corporation. 

(June  as,  1891.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  County  (Morton,  J,)  for  the  opin- 
ion of  the  full  court  of  two  actions  brought  to 
establish  the  alleged  rights  of  plaintiffs  as  stock- 
holders in  defendant  corporation,  in  which 
▼erdictB  had  been  directed  in  favor  of  defend- 
ant.   Judgment  on  the  verdicts. 


The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Robert  M.  Morse,  Jr.,  and 
Charles  E.  Hellier,  for  plaintiffs: 

These  cases  must  be  governed  by  Allen  v. 
South  Boston  B.  Co.  and  Craft  v.  South  Boston 
B.  Co.  5  L.  R.  A.  716,  150  Mass.  200. 

It  was  held,  in  both  cases,  that  the  plaintiffs 
could  recover. 

See  also  Titus  v.  Great  Western  Tump.  B. 
61  N.  Y.  237;  JHew  York  d  N.  H.  B.  Co.  v. 
Schuyler,  34  N.  Y.  80;  Bndfjeport  Bank  v. 
New  York  d  N.  H.  B.  Co.  80  Conn.  281;  Wil- 
lis V.  Philadelphia  d  D.  B.  Ci?.  6  W.  N.  C.  461; 
Bank  of  Kentucky  y.  Schuylkill  Bank,  1  Pars. 
Eq.(Pa.)180. 

The  only  cases  where  the  corporation  has 
been  held  not  liable  to  holders  for  value  of 
certificates  fraudulently  issued  by  an  officer  of 
the  corporation  are — 

Farfingion  v.  South  Boston  B.  Co.  5  L.  R  A. 
849,  150  Mass.  406;  Moores  v.  Citizens  Nat. 
Bankof  Piqua,  111  U.  S.  156,  28  L.  ed.  386. 

The  ground  of  the  decisions  in  these  cases 
was  the  same,  namelv,  that  the  fact  that  the 
certiflcates  were  newly  issued  in  the  name  of 
the  party  who  took  them  as  collateral  security 
for  a  private  loan  to  the  officer  who  issued 
them  put  the  person  so  taking  them  upon  in- 
quiry as  to  whether  a  former  certificate  had 
been  surrendered,  in  accordance  with  the  pro- 
vision on  the  face  of  the  certificate  received. 

The  ^ist  of  the  plaintiffs'  cases  lies  in  the 
negligence  of  the  defendant  corporation,  which 
has  permitted  a  fraud  to  be  perpetrated  to  the 


NoTS.— Corporation  not  \idbU  for  misfeasance  of  Us 
officers. 

A  stockholder  In  a  bank  cannot  maintain  an  ac- 
tion against  the  directors  for  their  malfeasance  In 
delegatingthe  whole  control  of  its  affairs  to  the 
president  and  cashier,  who  waste  and  lose  the  cap- 
ital, the  injury  being  to  the  corporation  direct  and 
only  remotely  to  the  stockholders.  Smith  v.  Hurd, 
125(et.371. 

Where  a  person  had  notice  that  the  Surrender  and 
transfer  of  certificates  of  stock  were  prerequisites 
to  the  lawful  issue  of  new  stock,  and  accepted  the 
new  certificate  without  assuring  herself  that  such 
prerequisites  had  been  complied  with,  she  is  not  an 
innocent  bolder  of  the  stock.  Moores  v.  Citizens 
Nat.  Bank  of  Plqua,  111  U.  S.  166,  28  L.  ed.  885.  See 
Alien  V.  South  Boston  B.  Co.  5  L.  R.  A.  716, 150  Mass. 
200. 

Whete  one  buys  a  certificate  of  corporate  stock 
not  under  seal  of  the  corporation  and  not  signed 
by  the  person  whom  be  knows  is  its  president,  he 
cannot  be  said  to  be  an  innocent  purchaser.  Byers 
v.BolliDS,18Colo.2S. 

In  such  case  if  the  party  falls  to  investigate  the 
title  to  the  stock,  he  is  affected  with  notice  of  what- 
ever he  might  have  discovered  upon  making  prop- 
er inquiry.  Earrington  v.  South  Boston  R.  Co.  5  L. 
R.  A.  840, 150  Mass.  406. 

A  pledge  to  a  bona  fide  pledgee  of  fraudulently 
issued  certificates  of  corporate  stock  is  not  a  pledge 
of  shares  of  stock,  but  simply  of  a  right  to  receive 
indemnity  for  the  fraudulent  acts  of  the  officers  in 
issuing  the  spurious  shares.  Kisterbock*s  App.  127 
Pa.  001. 

Damages  to  a  holder  of  shares  of  stock  fraudu- 
lently issued  by  corporate  officers  should  be  meas- 
ured by  the  market  value  of  valid  stock  at  the  time 
13  L.  R.  A. 


when  the  corporation  refused  to  recognize  the  cor- 
porate shares  as  valid.  Allen  V.  South  Boston  R. 
Go.  5L.  R.  A.  716, 160 Mass.  200. 

Ne{fi4oence:  responsibaity  for  proxUnate  or  direct 
consequences,- 

A  defendant  is  not  answerable  for  anything  be- 
yond the  natural,  ordinary  and  reasonable  conse- 
quences of  his  conduct.  Bennett  v.  Lockwood,  20 
Wend.  228;  Crain  v.  Petrle,  6  Hill,  628;  Tedder  v. 
Hildreth.  2  Wis.  427. 

Where  the  wrongful  act  of  one  person  merely 
affords  an  opportunity  or  occasion  for  the  Illegal 
acts  of  another,  the  injury  in  such  cases  is  too  re- 
mote. Cuff  V.Newark  &N.r.R.  Co.  86  N.J.  L.  80; 
Scholes  V.  North  London  R.  Co.  21  L.  T.  N.  S.  885. 

An  original,  wrongful  or  negligent  act  will  not 
be  regarded  as  the  proximate  cause  where  some 
new  agency,  not  within  the  reasonable  contempla- 
tion of  the  negligent  actor,  has  intervened  to  bring 
about  the  injury.  Seale  v.  Gulf,  C.  &  S.  F.  R.  Co.  65 
Tex.  274;  GlllUand  v.  Chicago  &  A.  R.  Co.  2  West. 
Rep.  139,19  Mo.  App.  411. 

If  one^s  fault  happens  to  concur  with  something 
extraordinary  and  not  likely  to  have  been  foreseen 
he  will  not  be  answerable  for  the  unexpected  re- 
sult. Fairbanks  v.  Kerr,  70  Pa.  86;  People  v.  Al- 
bany, 6  Lans.  624;  McOrew  v.  Stone,  68  Pa.  436.  See 
notes  to  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas  (Ind.)  6 
L.  R.  A.  194;  Read  v.  Nichols  rN.  Y.)  7  L.  R.  A.  130; 
Smith  V.  Kanawha  County  Ct.  ( W.  Va.)  8  L.  R.  A.  82. 

The  damage  for  which  recovery  may  be  had  must 
aiwasrs  be  the  natural  and  proximate  consequence 
of  the  act  complained  of.  Vedder  v.  Hildreth,  2  Wis. 
427:  Walker  v.  laiis,  1  Sneed,  616:  Ehrgott  v.  New 
York,  96  N.  Y.  264;  WUey  v.  West  Jersey  R.  Co.  44 
N.  J.L.247. 
18 
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detriment  of  the  plain tiffis;  and  the  mode  in 
which  the  frand  has  been  accomplished  is  im- 
material, except  so  far  as  it  may  bear  on  the 
notice  to  the  plaintiffs  or  their  reasonable  care. 

Shaw  V.  Port  Philip  A  C.  Oold  Min.  Co.  L. 
R.  13  Q.  B.  Div.  108;  Machinists  Nat.  Bank  v. 
Field,  126  Mass.  346;  Be  Bahia  dt  S.  F.  B,  €h. 
L.  R.  3Q.  B.  584. 

A  corporation  is  estopped  to  deny  the  valid- 
ity of  certificates  issued  in  proper  form  under 
the  seal,  and  duly  signed  by  the  offlcers  author- 
ized to  issue  certificates,  if  they  are  held  by 
persons  who  took  them  for  value,  without 
knowledge  or  notice  that  they  had  been  fraud- 
ulently issued. 

Allen  V.  South  Boston  B.  Co.  supra;  Boston 
d  A.  B.  V.  Bichardson,  135  Mass.  473;  Machin- 
ists Nat.  Bank  v.  Field,  supra,'  Pratt  v.  Taun- 
ton Copper  Co.  123  Mass.  110;  Mo&resY.  Citizens 
Nat.  BankJrfPiqva,  111  U.  8.  166,  28  L.  ed. 
385;  Neto  YorkdN.  H.  B.  Co.  v.  Scliuyler,  34 
N.  Y.  80;  Holbrook  v.  New  Jersey  Zinc  Go.  57  N. 
Y.  616;  ShawY.  Port  Philip  d  C.  Oold  Min.  Co. 
supra.  See  also  Holden  v.  Metropolitan  Nat. 
Bank,  138  Mass.  48. 

The  plaintiffs  were  under  no  legal  obligation 
or  duty  to  investigate  the  validity  of  the  cer- 
tificates received  by  them,  or  to  question  Jew- 
ett's  title  to  the  same. 

Salisbury  Mills  v.  Townsend,  109  Mass.  115. 

It  is  not  necessary  to  the  conveyance  of  the 
legal  title  to  a  certificate  of  stock  to  record  the 
transfer  of  the  shares  in  the  books  of  the  cor- 
poration; the  delivery  of  the  certificate  with  an 
assignment  thereof  is  sufficient. 

Loring  v.  Salisbury  Mills,  125  Mass.  150; 
Stone  V.  Hackett,  12  Gray,  231;  Eames  v. 
Wheeler,  19  Pick.  444. 

Messrs.  Samuel  J.  Elder  and  William 
Cuflhinsr  Wait,  for  defendant: 

Plaintiff's  certificates  being  forgeries'are  not 
the  contracts  of  the  Company;  and  no  implied 
contract  can  be  raised  to  issue  new  ones  in  their 
places.  To  have  complied  with  plaintiffs'  de- 
mands would  have  been  to  over-issue  the  stock 
of  the  corporation,  which  it  could  not  be  com- 
pelled to  do. 

AlUn  V.  South  Boston  B.  Co.  6  L.  R.  A.  716. 
150  Mass.  200,  207;  Bishop  v.  Balkis  Consoli- 
dated Co.  li.  R.  25  Q.  B.  Div.  77;  British  Mut. 
Bkg.  Co.  V.  Charnwood  Forest  B.lCo.  L.  R.  18 
Q.  B.  Div.  714. 

A  corporation  is  estoppMed  to  deny  the  valid- 
ity of  certificates  issued  in  proper  form  under 
its  seal,  and  duly  signed  b^  the  oflScers  author- 
ized to  issue  certificates,  if  they  are  held  by 
persons  who  took  them  for  value  without 
knowledge  or  notice  that  they  had  been  fraud- 
ulently issued. 

Allen  Y.  South  Boston  B.  Co.  supra. 

In  these  cases  the  certificates  were  not  "duly 
signed  by  the  officers  authorized  to  issue  cer- 
tificates," and  they  were  taken  under  circum- 
stances which  put'the  taker  upon  inauiry  and 
which  affect  him  with  notice  of  all  that  he 
could  have  learned  by  inquiry. 

Farrington  v.  South  Boston  B.  Co.Sh.'R.  A. 
849,  150  Mass.  406. 

Shaw  V.  PoH  Philip  d  C.  Gold  Min.  Co.  L. 
R.  13  Q.  B.  Div. 4 103,  the  only  case  in  which  a 
corporation  has  been  held  liable  for  a  fraudu- 
lent issue  of  stock  where  the  certificates  have 
not  been  signed  by  the  proper  officers,  is  readily 
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distinguished  from  the  present.  A  declaradon 
to  create  an  estoppel  must  be  made  *'by  apar^ 
whose  duty  it  was  to  know  and  state  the  tniu 
and  be  relied  upon  by  one  who  had  no  other 
means  of  information  or  was  justified  in  rely- 
ingupon  such  declarations. 
Hambleton  v.  Central  Ohio  B.  Co.  44  Md.  561. 

C.  Allen,  J.,  delivered  the  opinion  of 
the  court : 

The  by-laws  of  the  defendant  corporation 
provide  that  ""each  stockholder  shall  be  en- 
titled to  a  certificate  of  stock  under  the  seal 
of  the  corporation,  and  signed  by  its  presi- 
dent and  treasurer.''  The  certificates  takei^ 
by  the  respective  plaintiffs  each  called  for 
these  two  signatures  and  purported  to  bear 
them.  The  plaintiffs  were  therefore  apprised 
of  the  necessity  for  two  signatures.  In 
point  of  fact,  however,  the  certificates  did 
not  bear  the  signature  of  the  treasurer,  his 
name  having  been  forged  by  the  president. 
There  was  no  special  provision  in  the  by- 
laws, giving  the  president  anything  to  do 
in  respect  to  the  issuing  of  certificates  of 
shares,  except  a  requirement  that  he  should 
sign  all  such  certificates.  Transfers  were  to 
be  recorded  by  the  clerk.  The  purchaser 
named  in  a  transfer  so  recorded  was  entitled 
to  a  new  certificate  upon  producing  the  trans- 
fer to  the  treasurer,  and  delivering  to  him 
the  former  certificates.  There  was  no  actual 
or  ostensible  authority  in  the  president  to  is- 
sue certificates.  He  was  only  to  sign  them. 
The  certificates  taken  by  the  plaintiffs  were 
invalid  for  want  of  the  two  signatures  re- 
quired by  the  by-laws. 

But  the  plaintiffs  contend  that  the  defend- 
ant is  nevertheless  bound  to  make  the  certi- 
ficates good,  or  responsible  for  their  being 
bad,  on  the  ground  that  it  was  negligent  in 
permitting  Jewett  to  remain  president  of 
the  corporation,  in  view  of  his  previous 
known  misconduct,  and  to  have  control  of 
its  certificate  book  and  seal,  and  that  the 
cases  fall  within  the  principle  that  where 
one  of  two  innocent  persons  must  suffer  a 
loss  from  the  fraud  of  a  third,  the  loss  must 
be  borne  by  the  one  whose  neeligence  en- 
abled the  third  person  to  commit  the  fraud. 

In  order  to  reach  this  conclusion,  it  must 
be  made  to  appear  that  the  frauds  and  for- 
geries of  Jewett  were  such  natural  and  prob- 
able results  of  his  continuance  in  the  office 
of  president  of  the  corporation  that  Uic  de- 
fendant ought  to  have  anticipated  and 
guarded  against  them,  and  also  that  the 
plaintiffs  on  their  part  exercised  due  dili- 
gence and  precaution  in  accepting  the  certi- 
ficates from  him. 

In  the  absence  of  any  previous  misconduct 
on  Jewett's  part,  it  could  hardly  be  main- 
tained that  there  was  an^  negligence  on  the 
part  of  the  corporation  in  keeping  its  seal 
and  book  of  certificates  of  shares  where  the 
president  could  have  access  to  them,  so  as  to 
be  able  to  remove  blank  certificates  from  the 
end  of  the  book  and  impress  the  corporate 
seal  upon  them.  We  are  not  aware  that  it 
is  customary  for  corporations  in  this  country 
to  keep  their  seals  or  books  of  certificates  in 
such  a  way  that  access  to  them  can  only  be 
had  when   two  or  Qiore  officers  are  present. 
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The  chief  safeguard  in  respect  to  the  certifi- 
cates is  the  necessity  of  two  signatures.  And 
accordingly  when  one  who  has  had  confidence 
repofled  In  him  has  availed  himself  of  his 
opportunity  to  commit  a  fraud  upon  others 
by  means  of  forgery,  it  has  usually  been 
held  in  England  that  the  loss  was  not  a  nat- 
ural or  probable  result  of  the  confidence  thus 
reposed,  even  though  it  showed  carelessness, 
and  that  it  was  too  remote  to  be  properly 
chargeable  upon  those  who  were  thus  careless 
in  reposing  the  confidence.  BarUc  of  Ireland 
y.  Emm'  Gfiarities,  5  H.  L.  Cas.  389 :  Staple 
England  v.  Bank  of  England,  L.  R.  21  Q. 
Div.  160,  176;  Stmn  v.  North  Bntuh 
AttslraUuian  Go.  2  Hurlst.  <&  C.  175,  189. 
See  also  Vagliano  v.  Bank  of  Englartd,  L. 
R.  22  Q.  B.  Div.  103,  117,  on  appeal,  L.  R. 
23  Q.  B.  Div.  243.  255.  263. 

The  plaintiffs  rely  much  on  8?iaw  v.  Port 
PhUip  di  a  Gold  Min.  Go.,  L.  R.  13  Q.  B. 
Div.  103,  which  in  manv  of  its  general  fea- 
tures much  resembles  tne  present  case,  but 
with  certain  differences.  In  that  case  the 
secretaiy  of  the  defendant  Company  issued 
a  certificate  of  share?,  with  the  name  of  a 
director  forged  by  himself.  The  person  to 
whom  it  was  issued  bought  shares  on  the 
market,  through  a  broker,  who  received  a 
transfer  signed  by  the  secretary,  accompanied 
by  what  purported  and  in  all  respects  ap- 
peared to  be  a  regularly  issued  certificate  of 
those  shares.  These  were  deposited  at  the 
company's  office,  with  the  request  for  the 
issue  of  a  new  certificate,  in  the  usual  way. 
The  new  certificate  was  issued,  in  the  usual 
form  by  the  secretary,  but  the  signature  of  a 
director,  which  was  required,  was  forged. 
It  was  a  part  of  the  regular  and  authorized 
duty  of  the  secretary  to  receive  and  examine 
transfers  and  certificates  of  shares,  to  have 
transfers  registered,  to  procure  the  prepara- 
tion, execution  and  signature  of  certificates, 
with  all  requisite  and  prescribed  formalities, 
and  thereupon  to  issue  them  to  the  persons 
entitled  to  receive  them.  Moreover,  the 
Company,  after  the  issue  of  the  certificate, 
paid  a  dividend  thereon,  by  check  signed  by 
the  secretary  and  two  directors.  The  decis- 
ion of  the  case,  which  was  not  heard  before 
the  court    of    appeal,    was  placed  on  the 

f  round  that  the  Company  haa  made  it  the 
uty  of  the  secretary  to  procure  the  prepara- 
tion, execution  and  signature  of  certificates 
with  the  prescribed  fonnalities,  and  there- 
upon to  issue  them  to  the  person  entitled  to 
receive  them.  The  principal  fact  upon  which 
the  decision  turned  is  wanting  in  the  case 
before  us.  The  president  of  the  defendant 
corporation  was  not  the  proper  officer  to  is- 
sue certificates,  and  the  certificates  which 
the  plaintiffs  received  did  not  come  from  the 
office  of  the  defendant  in  regular  course  of 
business,  but  thej  were  received  by  the 
plaintiffs  under  private  and  personal  transac- 
tions between  themselves  and  Jewett,  the 
president. 

The  plaintiffs,  however,  contend  that  the 
previous  and  known  misconduct  of  Jewett 
had  been  such  that  it  distinguishes  the  pres- 
ent case  from  others,  and  that  bv  reason 
thereof  the  defendant  should  be  held  respon- 
sible for  his  acts.  This  misconduct  consisted 
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in  pledging  his  shares  to  Evans  &  Co.  when 
he  had  agreed  to  pledge  them  to  his  associ- 
ates in  the  corporation.  According  to  the 
original  understanding  when  the  corporation 
was  formed,  Estes  &  Lauriat  subscribed  and 
paid  for  the  whole  of  the  stock,  but  there 
was  an  agreement  under  which  Jewett  was 
to  have  the  option  of  buying  one  half  of  the 
stock  at  a  certain  price  at  any  time  within 
one  year.  Jewett  was  president  of  the  com- 
pany, and  Jackson,  one  of  the  firm  of  Estes 
&  Lauriat,  was  treasurer.  In  the  absence  of 
the  two  senior  members  of  the  firm,  Jewett 
elected  to  take  his  half  of  the  stock,  but 
stated  that  he  could  not  very  easilj;  pay  for 
it  then,  and  Jackson  consented  to  issue  the 
certificates  to  him  with  the  understanding 
that  he  was  to  give  his  notes  for  them,  ana 
that  the  firm  would  hold  the  stock  as  collat- 
eral. The  stock  was  accordingly  issued  to 
Jewett,  who  took  it,  and  did  not  pledge  it 
to  the  firm,  but  afterwards  pledged  it  to 
Evans  &  Co.  There  is  no  distinct  statement 
how  it  happened  that  Jewett  was  allowed  to 
take  away  the  certificates,  instead  of  pledg- 
ing them  on  the  spot  to  the  firm ;  nor  how 
soon  afterwards  he  pledged  them  to  Evans. 
Apparently  confidence  was  reposed  in  him, 
and  at  any  rate  there  is  nothing  to  show  that 
any  steps  were  taken  to  compel  him  to  pledge 
the  shares  to  the  firm  according  to  his 
promise.  What  Jackson  did  in  consenting 
to  the  issue  of  the  stock  to  Jewett  without 
retaining  them  in  pledge  was  within  his 
power  as  a  member  of  the  firm. 

On  the  whole,  we  find  nothing  to  show 
that  the  corporation  or  its  other  members  had 
reason  to  suppose  from  what  Jewett  had  done 
that  he  woula  be  likely  to  issue  forged  cer- 
tificates of  shares,  if  allowed  access  to  the 
certificate  book  and  seal  of  the  corporation ; 
and  accordingly  it  is  not  to  be  held  respon- 
sible for  his  criminal  fraud,  as  for  an  act 
made  possible  by  its  negli^rence. 

In  the  cases  heretofore  determined  by  this 
court,  where  a  corporation  was  held  respon- 
sible for  the  fraudulent  issue  of  shares,  the 
certificates  were  in  fact  signed  by  the  proper 
officers  whose  signatures  were  required,  and 
there  was  carelessness  on  the  part  of  the  presi- 
dent in  leaving  certificates  signed  in  blank 
by  himself  with  the  treasurer,  and  also  care- 
lessness on  the  part  of  other  officers  of  the 
Company.  Allen  v.  South  Boston  B.  Go.  150 
Mass.  200,  5  L.  R.  A.  716. 

In  each  case  the  entry  must  be — 

Judgment  on  the  verdict. 


COMMONWEALTH  OF  MASSACHU- 
SETTS 

V. 

Henry  S.  BROWN. 


(....Mass.. 


The  acrent  o^a  oohuimmi  carrier  is  ehari^ 
able    with    aiding^    and  abetting    in 


NOTB.— Aiders  and  abettors  of  crime  are  aU  prin^ 
cipais. 
Anyone  who  counsels,  aids  or  abets  in  the  oom- 
mlssion  of  any  offense  may  be  charged,  tried  and 
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bringing  intojdeatiiig  liquors  into  a 
city  to  be  sold  Illegally,  where,  knowing  or  hav- 
ing reasonable  cause  to  believe,  that  the  pur- 
ohaser  intends  to  sell  them  Illegally,  he  habitually 
delivers  them  to  him  either  personally  or  by  his 
subordinates,  although  he  does  not  know  that 
the«  liquors  were  ordered  until  they  came,  and 
neither  has  nor  could  have  anything  to  do  with 
the  transportation  until  they  are  brought  to  the 
city. 

(Hay  23, 1891.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
made  during  the  trial  of  an  indictment  charg- 
ing defendant  with  bringing  into  Lowell  cer- 
tain intoxicating  liquors  having  reasonable 
cause  to  believe  that  they  were  intended  to  be 


sold  in  violation  of  law,  wbich  resulted  in  de- 
fendant's convictioD.     Overruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Walter  I.  Badger  for  defendant. 

Mr.  A.  E.  Pillflburgr,  Atty-Oen.,  for  the 
Commonwealth. 

Morton,  </.,  delivered  the  opinion  of  the 
court : 

The  defendant  in  this  case  was  changed 
with  bringing  into  the  City  of  Lowell  cer- 
tain intoxicating  liquors,  having  reasonable 
cause  to  believe  that  the  same  were  intended 
to  be  sold  in  said  city  in  violation  of  law. 
It  was  agreed  at  the  trial  that  the  City  of 
Lowell  granted  no  licenses  at  the  time  named 
in  the  complaint.     It  is  well  settled  that  one 


convicted  in  the  same  manner  as  if  he  were  the 
principal.  State  v.  Shenkle,  36  Kan.  48.  See  also 
State  V.  Caaaady,  12  Kan.  fifiO;  State  v.  Brown,  21 
Kan.  50;  State  v.  Mosley,  31  Kan.  855. 

Everyone  present,  actually  or  constructively, 
when  a  crime  is  being  committed,  who  advises, 
aids  or  abets  its  commission,  is  a  principal.  United 
States  V.  Gooding,  25  (J.  S.  12  Wheat.  4fiO,  6  L.  ed. 
603:  United  States  v.  Wilson,  1  Bald.  104;  United 
States  V.  Kelly,  2  Sprague,  83;  Ck>m.  v.  Campbell,  7 
Alien,  541;  People  v.  Woodward,  45  GaL  203;  Ward 
V.  Com,  14  Bush,  288;  Kessler  v.  Com.  12  Bush,  18. 
King  V.  State,  21  G^a.  221;  Hawkins  v.  State,  13  Ga] 
322;  Boyd  v.  State,  17  Ga.  194;  Smith  v.  People,  74 
lU.  144;  WUliams  v.  State,  47Ind.  568;  Goff  v.  Prime. 
26  Ind.  196:  State  v.  Shelledy,  8  Iowa,  477;  Shannon 
V.  People,  6  Mich.  71;  Strang  v.  People,  24  Mich.  1. 
State  V.  Bicker,  29  Me.  84;  State  v.  Davis,  23  Me.  403! 
State  V.  Phillips,  24  Mo.  475;  Reg.  v.  Lynch,  26  U.  C.* 
Q.  B.  208:  Beg.  v.  McMahon,  Id.  196;  Simpson  v. 
State,  6  Terg.  866;  Reg.  v.  Wallis,  1  Salk.  385;  2 
Archb.  Crim.  Proc.  946;  Hately  v.  State,  15  Ga.  846; 
Dean  v.  State,  26  Ind.  495;  Com.  v.  Knapp,  9  Pick. 
496;  State  V.  Cheek,  18  Ired.  L.  114;  State  v.  Lym- 
bum,  1  Brev.  897;  Baker  v.  State,  12  Ohio  St. 
214;  Welch  v.  State.  8  Tex.  App.  418;  Wells  v 
State,  4  Tex.  App.  25;  Floyd  v.  State,  12  Ark.  48| 
Keg.  v.  Howell,  9  Car.  &  P.  487;  Reg.  v.  Tracy,  6 
Mod.  178;  4  BL  Com.  34;  1  Hale,  P.  C.  283;  1  Russell 
Crimes,  9th  ed.  48;  1  Wharton,  Crim.  Law,  8th  ed] 
206. 

A  person  present  and  encouraging,  consenting, 
aiding,  or  advising  another  person  to  place  an  ob- 
struction on  a  railroad  track,  is  as  guilty  as  the 
latter.    State  v.  Douglass,  44  Kan.  618. 

This  case  was,  however,  reversed  on  rehearing. 
See  State  v.  Douglass,  supra^  where  it  was  held 
that  mentally  ooasenting  to  the  commission  of 
a  crime,  where  no  expressed  consent  either  by 
word  or  act  is  given,  does  not  make  the  person 
oonsenting  guilty  of  any  olf ense,  following  Clem  v 
State,  88  Ind.  418;  State  v.  Cox,  66  Mo.  29;  White  v! 
People,  81  111.  833;  State  v.  HUdreth,  9  Ired.  L.  440, 
61  Am.  Dec.  869;  1  Wharton,  Crim.  Law,  §  211,  a,  d 

Persons  who  are  incapable  personally  of  commiti 
ting  a  certain  crime  may  be  punished  as  principals 
if  they  take  part  as  aiders  and  abettors,  although 
there  is  no  reference  to  them  in  the  statute  de- 
scribing the  offense.  United  States  v.  Stevens 
44  Fed.  Rep.  182;  United  States  v.  Bayer,  18  Nat! 
Bankr.  Reg.408:  Boggus  v.  State,  84  Ga.  275;  State  v. 
Sprague,  4  R.  I.  257;  Rex  v.  Potts,  Russ.  &  R.  863 
Audley's  Case,  8  How  St.  Tr.  401;  Rex  v.  Gray,  7 
Car.  &  P.  164;  Reg.  v.  Crlsham,  Car.  &  M.  187. 

Pfxrties  cooperating  are  all  prinetpale. 

Where  two  persons  are  Jointly  indicted,  one  for 
the  murderous  act,  and  the  other  for  aiding,  abet- 
ting, assisting,  etc.,  both  are  principals.   State  v. 
Anderson,  6  West.  Rep.  420,  88  Mo.  812. 
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It  is  immaterial  which  of  two  parties  co-operating 
in  the  commission  of  the  offense  inflicts  the  wound, 
as  the  law  imputes  the  injury  done  by  one  as  the  act 
of  the  other.  State  v.  Payton,  7  West.Rep.  181, 90  Mo. 
220.  See  State  v.  Blan,  69  Mo.  318;  State  v.  Ander- 
son, 5  West.  Rep.  420,  88  Mo.  312;  2  Wharton,  Homi- 
cide, fi  838;  State  v.  Dalton,  27  Mo.  14. 

tK)  a  blow  inflicted  by  one  is  a  blow  by  all  par- 
ticipants; each  is  deemed  agent  of  all,  and  his  acts 
are  the  acts  of  all.  McGinn  is  v.  State,  31  Ga.  235; 
Patton  V.  State,  6  Ohio  St.  467;  Fonts  v.  State,  7 
Ohio  St.  471;  Clawson  v.  State,  14  Ohio  St.  284;  Hut- 
ing  V.  State,  17  Ohio  St.  683;  King  v.  State,  21  Ga. 
221:  Lewis  v.  State,  38  Ga.  131;  People  v.  Woody,  45 
Cal.  280;  Brister  v.  State,  26  Ala.  107;  State  v.  An- 
thony, 1  MoCord,  L.  285. 

Procuring  commission  of  crime. 

One  who  acts  through  another,  even  if  that  other 
be  himself  incompetent  to  commit  the  offense  as 
from  insanity  or  infancy,  is  a  prindpaL  Berry  v. 
State,  10  Ga.  511;  Blackburn  v.  State,  28  Ohio  St.  146: 
State  V.  Leamard,  41  Vt.  585;  Rex  v.  Giles,  1  Moody, 
C.  C.  166;  Reg.  v.  Tyler,  8  Car.  &  P.  616:  Reg.  v. 
Manley,  1  Cox,  C.  C.  104;  Reg.  v.  Pahner,  1  Leach,  C. 
C.  102;  Russell,  Crimes,  63;  4  Bl.  Com.  23;  1  Hale,P.  C. 
19;  1  Wharton,  Crim.  Law,  8ch  ed.  I  212;  Post.  840;  1 
Bast,  P.  C.  118;  1  Hawk.  P.  C.  chap.  81, 1 7. 

So  one  who  acts  through  the  medium  of  an  inno- 
cent agent  is  principal  in  the  crime.  Com.  v.  HiU. 
11  Mass.  186;  Adams  v.  People,  1  N.  T.  17B;  State  v. 
Fulkerson,PhilL  L.  233;  People  v.  Peabody,  25  Wend. 
472;  CoUins  v.  State,  8  Heisk.  14;  Reg.  v.  Michael,  9 
Car.  &  P.  866;  Reg.  v.  Mazeau,  Id.  676;  Reg.  v.  Clif- 
ford, 2  Car.  &  K.  201.  See  1  Wharton,  Crim.  Law, 
8th  ed.  161. 

One  employing  an  agent  to  assist  in  the  execution 
of  a  criminal  act  is  equally' guilty.  McKee  v. 
State,  9  West.  Rep.  839,  Ul  Ind.  878;  1  Wharton, 
Crim.  Law.  247. 

AU  arc  princtpais  in  misdemeanors. 

At  common  law  all  are  principals  in  misdemean- 
ors (Green  v.  State,  18  Mo.  882;  Stipp  v.  State,  11 
Ind.  62;  1  Wharton,  Crim.  Law,  8th  ed.  fi  2S8),  as  in 
the  illegal  sale  of  liquors.  Com.  v.  McDonald,  161 
Mass  627;  Com.  v.  Major,  6  Dana,  288. 

Inciting,  encouraging,  and  aiding  another  to 
commit  a  misdemeanor  is  itself  a  misdemeanor. 
Jones  V.  Surprise,  4  New  Eng.  Rep.  204, 64  K.  H.  248. 

Upon  the  trial  of  a  complaint  charging  the 
keeping  intoxicating  liquors  for  illegal  sale,  where 
there  is  evidence  that  defendant  and  another  pur- 
chased liquor,  placed  it  in  bottles  and  took  it  to 
the  fair  grounds,  where  it  was  drunk  by  various 
persons  who  paid  mOney  for  the  same,  the  case  was 
properly  submitted  to  the  Jury.  Com.  v.  Murphy, 
147  Mass.  625.  See  noU  to  Butler  v.  People  (Hi.)  1  L. 
R.A.211. 
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who  aids  another  in  conamitting  a  misde- 
meanor is  equally  guilty  with  one  who  actu- 
ally commits  it  (Uom.  v.  Bay,  8  Gray,  441 ; 
C<w».  V.  Dretp,  3  Cush.  270 ;  Fettle  v.  Brwin, 
4  Denio.  129 ;  United  State*  v.  Gooding,  26 
U.  S.  12  Wheat.  475.  6  L.  ed.  698 :  Com. 
V.  Gannett,  1  Allen,  7 ;  Beg.  v.  Greenwood,  16 
Jur.  390) ,  and  this  rule  has  been  applied  in 
this  State  to  statutory  offenses  arising  under 
the  Liquor  Law.  so  called.  Com.  v.  QaUigan, 
144  Mass.  178,  8  New  Eng.  Rep.  801 ;  Com. 
V.  Murphy,  145  Mass.  250. 

Li  the  present  case  there  was  no  testimony 
directly  connecting  the  defendant  with  the 
transportation  of  tne  liquors  which  he  was 
charged  with  bringing  into  the  City  of  Low- 
ell. The  next  question  is  whether  there  was 
any  evidence  tending  to  show  that  he  aided 
or  abetted  in  any  way  in  bringing  them  into 
that  city.  And  we  think  there  was  such 
evidence. 

The  defendant  was  the  agent  in  Lowell  of 
the  New  England  Despatch  Company,  which 
was  a  common  carrier  between  Boston  and 
Lowell  and  other  places.  He  drove  one  of 
the  wagons  in  Lowell  and  hired  and  had 
charge  of  the  other  drivers  there.  In  the 
ordinary  course  of  the  business  of  the  com- 

Eany  some  of  the  goods  carried  by  it  to 
lowell  were  received  and  transported  in  the 
following  way :  Customers  in  Lowell  wrote 
their  orders  which  were  enclosed  in  seal^ 
envelopes  directed  to  certain  parties  in  Boston, 
and  sent  or  brought  them  to  the  company's 
office  in  Lowell.  Sometimes  the  defendant 
took  them  and  sometimes  others  in  the  office, 
but  generally  the  cashier.  These  orders  were 
put  into  a  messenger's  box  in  the  office  and 
were  taken  by  the  messenger  to  Boston  and 
there  delivered  to  the  various  parties  to  whom 
they  were  directed.  Another  person,  a 
driver,  in  the  company's  employ  at  Boston, 
called  at  the  various  olaces  for  the  goods  thus 
ordered  and  collected  and  delivered  them -to 
the  baggage  master  of  the  Boston  &  Maine 
Railroad,  who  placed  them  in  the  baggage 
car  under  the  charge  of  one  of  the  company's 
Lowell  messengers  and  on  the  way  to  Lowell 
they  were  checked  off  by  the  messenger  on 
the  way  bills  accompanying  the  goods. 
Neither  the  defendant  nor  any  of  the  em- 
ployes knew  the  contents  of  the  orders  and 
the  way  bills  did  not  describe  the  contents 
of  the  packages.  When  the  goods  arrived  at 
Lowell  they  were  delivered  to  the  employes 
of  the  company,  of  whom  the  defendant  was 
one.  and  they  delivered  them  to  the  parties 
ordering  them. 

The  liquors  in  question  were  brought  into 
Lowell  by  the  company  in  the  ordinary  course 
of  business  as  thus  described,  but  the  de- 
fendant had  no  personal  knowledge  that  they 
had  been  ordered  or  were  to  be  received  at 
Lowell  till  they  wer3  in  the  company's  office 
at  Lowell  and  none  of  the  other  employes  at 
the  Lowell  office  knew  of  it  till  the  messen- 
ger checked  off  the  packages  containing  them 
after  the  train  had  left  Boston.  There  was 
evidence  tending  to  show  that  a  part  of  the 
liquors  described  in  the  complaint  were 
marked  ''B  Club**  and  that  the  defendant  told 
one  of  the  government  witnesses  that  liquors 
marked  **B  Club**  were  to  be  delivered  to 
18  L.  R.  A. 


such  pertons  in  Lowell  as  should  be  desig- 
nated by  a  man  named  Bartlett  in  Lowe  11 ; 
and  a  short  time  prior  to  the  8th  of  Septem- 
ber, 1890,  the  day  named  in  the  complaint, 
liquors  marked  ^*B  Club"  on  the  boxes  of 
which  were  the  company's  tags  had  been 
found  in  places  in  Lowell  where  liquors  were 
illegally  sold.  There  was  also  evidence  that 
the  defendant  knew  or  had  reasonable  cause 
to  believe  that  a  portion  of  the  liquors- in 
question  were  intended  to  be  sold  in  Lowell 
in  violation  of  law  and  that  the  express 
company  had  previously  brought  intoxicat- 
ing liquors  into  Lowell  with  such  knowledge 
or  with  reasonable  cause  to  believe  that  it 
was  to  be  sold.  It  also  appeared  that  the 
defendant  had  been  before  cautioned  by  police 
officers  at  Lowell  not  to  deliver  liquor  to 
illegal  dealers  therein  and  had  replied  that 
he  was  not  doing  different  from  other  express 
companies  and  was  not  doing  as  much  as 
some  of  the  others.  It  further  appeared  that 
teams  under  defendant's  direction  had  been 
delivering  liquors  constantly  since  the  first 
of  May  and  he  stated  in  the  course  of  his 
testimony  that  he  had  to  see  that  things  went 
on  right,  that  he  had  charge  of  the  teams  and 
drove  some  himself ;  that  he  first  took  charge 
after  the  goods  reached  Lowell  and  that  be 
meant  he  wasn't  bringing  so  much  beer  ns 
the  rest  of  the  companies. 

Upon  this  evidence  it  was  clearly  compe- 
tent for  the  jury  to  find,  as  they  must  have 
found  under  the  instructions  of  the  court, 
that  the  despatch  company  undertook  the 
business  of  transportingtintoxicating  liquors 
to  Lowell  indiscriminately  as  a  general  and 
habitual  practice  where  it  knew  or  had  rea- 
sonable cause  to  believe  that  the  same  were 
intended  to  be  used  in  violation  of  law.  And 
the  jury  must  have  further  found,  as  they 
were  also  justified  in  doing  under  the  in- 
structions of  the  court,  that  the  defendant 
knew  that  such  was  its  course  of  business  and 
knowingly  assisted  and  aided  in  the  same  by 
his  own  acts  and  that  the  liquors  in  question 
or  a  part  of  them  were  brought  into  Lowell 
in  pursuance  of  such  general  course  of  busi- 
ness in  which  the  defendant  so  participated 
and  were  in  fact  illegally  transported,  and 
that  defendant  performed  a  necessary  part  of 
the  machinery  in  carrying  on  this  illegal 
business. 

The  defendant  cannot  excuse  himself  on  the 
ground  that  he  did  not  know  that  the  order 
was  sent  from  Lowell  for  the  liquors  in  ques- 
tion or  that  he  did  not  know  they  were  com- 
ing from  Boston  until  they  were  received  at 
the  company's  office  in  Lowell  or  that  he  did 
not  himself  bring  them  or  manually  aid  in 
bringing  them  from  Boston  to  Lowell,  and 
could  not  have  forbidden  or  controlled  their 
transportati on  from  Boston  to  Lo wel  1 .  When 
the  liquors  arrived  at  Lowell  he  knew  or  had 
reasonable  cause  to  believe  that  they  were 
intended  for  sale  in  Lowell  in  violation  of 
law.  He  had  reason  to  know  from  the  course 
of  the  business  that  they  had  been  brought 
to  Lowell  from  Boston  pursuant  to  an  order 
from  a  dealer  in  Lowell  to  a  dealer  in  Boston. 
And  he  knew  that  when  they  arrived  at  Low- 
ell both  the  shipper  in  Boston  and  the  orderer 
in  Lowell  expected  that  he  would  aid  in  for- 
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warding  them  to  their  destination  in  Lowell. 
He  himself  expected  to  do  this  and  to  do  it 
as  one  step  in  the  transportation  from  the 
▼endor  in  Boston  to  the  purchaser  and  illegal 
seller  in  Lowell.  In  the  strict  sense  of  the 
words,  therefore,  he  was  aiding  in  bringing 
into  Lowell  intoxicating  liquors  with  reason- 
able cause  to  believe  that  they  were  to  be 
there  sold  in  violation  of  law.  He  was  one 
link  in  the  chain  of  transportation  from  the 
shipper  in  Boston  to  the  illegal  seller  in 
Lowell  and  he  knowingly  andf  voluntarily 
occupied  that  position.  It  was  not  necessary 
that  he  should  know  at  every  moment  and 


every  step  what  everyone  else  did  who  was 
engaged  in  aiding  or  abetting  or  committing 
the  misdemeanor.  So  far  as  he  was  concerned 
all  that  was  necessary  was  that  it  should  ap- 
pear that  he  knowingly  aided  in  the  com- 
mission of  the  misdemeanor  charged.  If  he 
did  he  was  liable.  Reg,  v.  SwindaXl,  S  Car. 
&  K.  230. 

For  these  reasons  a  majority  of  the  court 
think  that  there  was  no  error  m  the  instruc- 
tions and  that  the  defendant's  requests  were 
rightly  refused. 

wjceeptunui  offemUed, 


IOWA  SUPREME  COURT. 


MT.  ZION  BAPTIST  CHURCH  el  al„ 

Appts., 

«. 

H.   A.   WHITMORE  et  al. 

(....Iowa....) 

1.   The  majority  of  the  members  ofa 
Baptist  Chnreh,  although  it  is  independent 


in  firovemment,  have  no  power  to  divert  the 
ohurcb  property  to  the  propagation  of  dootrines 
oontrarjr  to  Baptist  articles  of  faith  and  ohuroh 
oovenants;  and  on  attempting  to  do  so  they  may 
be  enjoined  from  interfering  with  the  proper  use 
and  control  of  the  property  by  the  minority. 
8.  The  deelflioii  of  a  Baptist  oomicil  on 
the  Joint  call  of  both  flLetions  of  a  Bap- 
tist Church*  which  agree  to  accept  it  as  final. 


NOTS.— Ecclesiastieal  law;  ehvreh  doctrines,  by 
what  law  governed. 

The  doctrine  of  a  religious'oongregation,  adhe- 
rence to  which  is  a  condition  of  membership,  must 
be  determined  by  its  rules,  constitution,  or  by- 
laws. East  Norway  Lake  N.  E.  L.  Church  v.  Hal- 
vovson,  42  Minn.  SOS. 

The  church,  or  spiritual  body,  as  to  its  doctrine, 
government  and  worship,  is  to  be  governed  and 
regulated  by  its  own  peculiar  rules.  White  Lick 
Quarterly  Meeting  v.  White  Lick  Quarterly  Meet- 
ing, 89  Ind.  168;  Chase  v.  Cheney,  68  111.  688, 11  Am. 
Rep.  104.  See  Gibson  v.  Armstrong,  7  B.  Men.  481; 
Bouldin  V.  Alexander,  82  U.  S.  16  WaU.  181,  21  L.  ed* 
09;  Watson  v.  Garvin,  64  Mo.  368;  Hale  v.  Everett' 
58  N.  H.  9,  16  Am.  Rep.  82;  Connitt  v.  Reformed 
Prot.  Dutch  Church  of  New  Prospect,  64  N.  Y.  651; 
Reformed  Prot  Dutch  Cburch  v.  Bradford,  8  Cow. 
467;  Dleffendorf  v.  Canajoharie  Ref .  Cal.  Church,  20 
Johns.  12;  Ferraria  v.Vasconcelles,  81  111.  26;  Brun- 
nenmeyer  v.  Buhre,  82 IIL  183;  Happy  v.  Morton,  88 
m.  396:  Field  v.  Field,  9  Wend.  804;  Gaff.v.  Greer,  88 
Ind.  122. 

In  the  case  of  Gable  v.  Miller,  10  Paige,  (127,  4  L* 
ed.  1118,  the  learned  chancellor  doubted  the  sound- 
ness of  his  former  decisions,  but  his  decree  was  re- 
versed by  the  highest  court  in  this  State,  by  a  vote 
of  fourteen  to  three.  Chase  v.  Cheney,  supra;  Mil- 
ler V.  Gable,  2  Denio,  492. 

The  decision  of  a  religious  judicatory  as  to  what 
is  consistent  with  a  particular  doctrine  Is  conclu- 
sive on  civil  courts.  East  Norway  Lake  N.  E.  L. 
Cburch  V.  Halvorson,  supra. 

Whether  any  civil  tribunal  in  the  State  could  in- 
terfere to  prevent  the  majority  of  the  corporators 
in  a  religious  society  from  introducing  changes  in 
the  doctrines  or  modes  of  worship  in  their  churches 
as  they  might  deem  expedient;  where  ail  religions 
are  not  only  tolerated,  but  are  entitled  to  equal 
protection  by  the  principles  of  the  Constitution,— 
quaire.  Miller  v.  Gable,  2  Denio,  628. 

Religious  doctrines  will  be  examined  by  civil 
courts,  when  rights  of  property  depend  on  adher- 
ence to  them,  only  so  far  as  to  determine  the  fact 
of  adhering  to  or  teaching  them ;  but  no  attempt 
will  bo  made  to  determine  their  abstract  truth  or 
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falsehood.    East  Norway  Lake  N.  E.  L.  Churoh  v. 
Halvoi-son,  eupra. 

If  a  majority  adhere  to  the  organization  and 
doctrines,  they  represent  the  church.  Bouldin  v. 
Alexander,  supra. 

Those  who  remain  faithful  to  their  allegiance  to 
the  church  and  its  doctrines  are  its  ^^rlghtf  ul  mem- 
bers.*' SeenotetoFinley  V.  Brent(Va.)llL.R.  A. 
214. 

Ap  expulsion  of  the  majority  by  the  minority  is 
a  void  act.    Bouldin  v.  Alexander,  mprcu 

Church  property;  title,  in  whom  vests. 

The  title  to  church  property  of  a  divided  congre- 
gation is  in  the  faction  in  harmony  with  its  own 
law  and  ecclesiastical  laws,  usages,  customs,  and 
principles.  McRoberts  v.  Moudy,  1  West.  Rep.  826, 
19  Mo.  App.  26;  Roshi's  App.  09  Pa.  462. 

An  organized  church  cannot  be  devested  of  its 
property,  even  by  a  majority  of  its  members,  until 
disbanded  or  disrupted  according  to  custom.  Mc- 
Roberts V.  Moudy,  tupra;  Venable  v.  Colfman,  2  W. 
Va.820. 

Money  raised  for  a  specific  purpose  by  a  congre- 
gation does  not  vest  absolutely  in  either  bishop  or 
priest,  but  t)elong8  to  the  congregation;  and  trus- 
tees appointed  by  the  congregation  to  receive  it. 
Amisb  V.  Gelhaus,  71  Iowa,  170. 

A  conveyance  to  trustees  for  the  use  of  a  relig- 
ious society  executes  a  legal  estate  in  the  congrega- 
tion itself.  Femsler  v.  Selbert  (Pa.)  6  Cent.  Rep. 
711;  Brendle  v.  German  Ref.  Cong,  of  Jackson  Twp. 
88  Pa.  416;  Griffltts  v.  Cope,  17  Pa.  96.  , 

A  conveyance  to  trustees  of  a  religious  society, 
without  naming  them,  or  any  of  them,  vests  the 
title  in  the  corporation  named  in  the  deed,  and  not 
in  any  individuals.  Keith  St  P.  Coal  Go.  v.  Bingham, 
97  Mo.  196. 

A  majority  of  seoeders  cannot  carry  the  chnrch 
property  into< a  separate  connection.  See  Gable  v. 
MiUer,  10  Paige,  007, 4  L.  ed.  1118;  Den  v.  Bolton,  TJi 
N.  J.  L.  286. 

An  Act  providing  for  the  contingency  of  a  divis- 
ion of  a  religious  society,  the  majority  to  decide 
to  which  branch  the  congregation  shall  thereafter 
belong,  is  void  so  far  as  it  diverts  the  trust  proper- 
ty  from  the  intended  uses.  See  note  to  Finley  v. 
Brent  (V^a.)  U  L.  R.  A.  214. 
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that  the  doctrines  taught  by  the  majority  factlop 
are  not  in  harmony  with  tKe  teachings  of  the 
'  denomination,  is  oonclusiye  and  may  be  adopted 
by  a  court  as  the  basis  of  its  action  in  giving  the 
control  of  the  church  property  to  the  other 
faction. 

(June  1, 1891.) 

APPEAL  by  complainants  from  a  decree  of 
the  District  Court  for  Van  Buren  County  in 
favor  of  defendants  in  a  suit  brought  to  enjoin 
defendants  from  unlawfully  using  certain 
<;hurch  buildings  and  records  and  from  inter- 
fering with  complainants'  use  of  the  same. 
Revened. 

The  facts  are  stated  in  the  opinion. 

JHewrs,  Craiif»  MeCrary  &  Crai^  and 
Bloant  Work  &  Brown*  for  appellants: 

The  Mt.  Zion  Baptist  Church  was  incorpo- 


rated December  18,  1851,  and  at  the  time  of 
its  organization  adopting  the  articles  of  faith 
and  covenant  published  in  the  minutes  of  the 
Des  Moines  Baptist  Association  in  the  year 
1848.  The  Church  thus  organized  cannot  be 
converted  into  a  different  church,  even  though 
the  Church  to  which  it  is  changed  had  subse- 
quently the  same  faith. 

First  OonstiiuUoncU  Pretby.  Church  v.  Conr 
gregatianal  Soc.  23  Iowa,  568. 

That  cannot  be  done  inside  of  the  Church 
by  a  majority  which  they  could  not  do,  by 
trying  to  transfer  the  church  property  to  a  dif- 
ferent denomination. 

2  Wait,  Act.  &  Def.  262;  HaU  v.  Boerett,  58 
N.  H.  9,  16  Am.  Rep.  82;  KinkeadY,  ¥eKee,  9 
Bush,  585;  Schnorr^s  App.  67  Pa.  188,  5  Am. 
Hep.  415. 


Where  a  schism  has  occurred  in  a  church  organi- 
aation  each  party  may  alternate  in  the  weekly  use 
of  the  church.  Bowden  v.  McLeod,  1  Edw.  Ch.  688, 
«  L.  ed.  857. 

Dtntinction  betweai  ehvreh  and  corporation. 

There  Is  a  distinction  between  the  church  and  the 
corporation.  A  church  is  an  integral  part  of  the 
corporation,  or  rather  it  is  the  corporation  in  its 
■spiritual  capacity.  Hardin  v.  Second  fiapt.  Ch  urch, 
61  Mich.  lao.  See  Lawyer  v.  Cipperly,  7  Paige,  281. 
4  L.  ed.  156;  Robertson  v.  Bullions,  11  N.  Y.  243; 
Heliport  v.  Tooker,  20  Barb.  866;  Burrel  v.  Associate 
Bef.  Church,  44  Barb.  282;  Miller  v.  Gable,  2  Denio, 
482;  Ferraria  v.  VasconceUes,  81  111.  25;  Calkins  v. 
Cheney,  92  HI.  408;  Keyser  v.  Stansifer,  6  Ohio,  808; 
fihannon  v.  Frost,  8  B.  Mon.  268;  German  BvangeU- 
cal  Cong.  V.  Pressler,  17  La.  Ann.  127;  O^Hara  v. 
Stack,  90  Pa.  477;  Sohier  v.  Trinity  Church,  109  Mass. 
1;  Walrath  v.  Campbell,  28  Mich.  Ill;  Hale  v.  flver- 
ett,58N.  H.71. 

Over  the  church  as  such,  the  legal  tribunals  do 
not  profess  to  have  any  jurisdiction  whatever,  ex- 
cept to  protect  the  civil  rights  of  others,  and  pre- 
serve the  public  peace.  Chase  v.  Cheney,  66  IlL  600. 
11  Am.  Rep.  104. 

When  it  appears  to  have  been  the  intention  of  the 
founder  of  a  trust  for  religious  worship,  that  a 
particular  doctrine  should  be  preached,  it  is  not  in 
the  power  of  the  trustees,  or  of  the  congregation, 
to  alter  the  designed  objects  of  the  institution.  St. 
Mary's  Church  Case,  7  Serg.  &  R.  580;  Den  v.  Boltoni 
12N.J.  L.286. 

Trustees  cannot  f  asfcen  on  the  institution  the  pro- 
mulgation of  doctrines  contrary  to  those  which 
were  intended  by  the  founder  of  the  society.  Nor 
can  all  the  other  members  of  the  congregation  call 
upon  a  single  remaining  trustee  to  effectuate  such 
change.  Craigdallie  v.  Aikman,  1  Dow,  P.  C.  1; 
Foley  V.  Wontner,  2  Jac.  &  W.  246;  Leslie  v.  Bimie, 
9  Buss.  114;  Davis  v.  Jenkins,  8  Yes.  &  B.  156;  MilU- 
gan  V.  Mitchell,  8Myl.  &  C.  72, 1  Myl.  &  K.  440. 

If  the  minority  of  a  church  congregation,  not 
acting  within  the  regular  organization,  get  togeth- 
er and  assume  to  elect  trustees,  there  is  not  the 
color  of  an  election  which  will  make  them  de  facto 
officers.  Bast  Norway  Lake  N.  E.  L.  Church  v. 
HalvoTSon,  42  BCinn.  608. 

Juriadiction  of  civU  courts  occrreHgUms  oMoeicUtons. 

Bights  of  property  or  of  contract,  of  religious 
•organizations,  are  under  the  protection  of  the  law, 
and  the  actions  of  their  members  subject  to  its  re- 
straints. Watson  V.  Jones,  80  U.  8. 13  Wall.  679, 20 
L.ed.606. 

Courts  having  no  ecclesiastical  jurisdiction  can- 
not revise  or  question  ordinary  acts  of  church  dis- 
18  L.  R.  A. 


cipline.  Their  only  jurisdictional  power  arises  from 
the  conflicting  claims  of  the  parties  to  the  church 
property  and  the  use  of  it.  TMd.;  Christ  Church  v. 
PhiUlps,  6  Del.  Ch.  429. 

Civil  courts  will  Interfere  with  churches  or  re- 
ligious associations  only  when  rights  of  property 
and  civil  rights  are  Involved.  Grimes  v.  Harmon, 
86  Ind.  218;  Ferraria  v.  Vasconcelles,  81  IlL  46: 
DiefTendorf  v.  Canajoharie  Bef.  CaL  Church,  20 
Johns.  12;  German  Ref .  Church  v.  Selbert,  3  Pa.  291: 
Shannon  v.  Frost,  3  B.  Mon.  268:  Gartin  v.  Penick, 
5  Bush.  110, 9  Am.  L.  Reg.  N.  8.  210;  Forbes  v.  Eden, 
L.  R.  1  H.  L.  Sc.  App.  568. 

Where  there  is  a  schism  in  a  religious  society, 
though  the  existence  of  the  peculiar  faith  or  doc- 
trines of  either  branch  may  be  incidentally  involved 
in  an  inquiry  relative  to  the  rights  of  property,  all 
that  the  court  can  do  is  to  enforce  the  observance 
and  execution  of  an  ascertained  trust.  Hale  v. 
Everett,  58  N.  H.  71;  People  v.  Steele,  2  Barb.  897. 

Where  property  is  conveyed  to  a  religious  society 
to  promote  the  teachings  of  particular  religious 
doctrines,and  the  funds  are  attempted  to  be  divert- 
ed to  the  support  of  difTerent  doctrines,  chancery 
under  its  general  jurisdiction  over  trust  will  inter- 
fere for  the  purpose  of  carrying  out  the  intention 
of  the  donors.    Robertson  v.  BulUons,  9  Barb.  126. 

From  the  early  days  of  Christianity  CTnitarian 
and  Trinitarian  have  always  been  deemed  antago- 
nistic systems,  and  the  courts  have  decided  that 
funds  given  to  support  the  teaching  of  the  one  of 
them  are  misemployed  and  perverted  when  applied 
to  support  the  teaching  of  the  other,  and  have  re- 
dressed such  misemployment.  Atty-Gen.  v.  Pear- 
son, 8  Meriv.  853,  7  Sim.  290;  Shore  v.  Atty-Gen.  9 
Clark  ft  F.  866:  Atty-Gen.  v.  Shore,  11  Sim.  592;  Atty- 
Gen.  V.  Wilson,  18  Sim.  210;  Atty-Gen.  v.  Drum- 
mond.  1  Connor  ft  L.  210, 1  Dru.  ft  W.  868;  Atty-Gen. 
V.  Hutton,  7  Ir.  Eq.  61)3,  614;  Miller  v.  Gable,  2 
Denio,  492,  548;  2  Story,  Eq.  01191,  a. 

Courts  will  examine  mto  proceedings  of  religious 
bodies  with  indulgence,  and  will  suppose  their  pro- 
ceedings done  in  conformity  with  existing  rights, 
rather  than  in  gross  usurpation  of  authority.  Ma- 
son V.  Muncaster,  22  U.  8. 9  Wheat.  446, 6  L.  ed.  131. 

In  determining  the  question  of  legitimate  succes- 
sion of  a  religious  society,  where  a  separation  has 
taken  place,  a  court  will  adopt  the  rules  of  such 
society  and  enforce  its  polity  in  the  spirit  and  to 
the  effect  for  which  it  was  designed.  Rottmann  v. 
BartUng,22  Neb.  876. 

Where  the  Constitution  is  silent  as  to  the  inter- 
pretation of  certain  books  adopted  by  it,  in  respect 
to  which  honest  differences  of  opinion  arise,  civil 
courtBlwill  not  hold  that  adherence  to  either  inter- 
pretation ipw  fado  dissolves  membership.  East 
Norway  Lake  N.  B.  L.  Church  v.  Halvorson,  42 
Minn.  608. 
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Id  case  of  the  division  of  a  religious  corpo- 
mtioD,  The  title  to  the  church  property  will  re- 
nmiu  with  those  who  retain  their  connection 
wjtti,  and  coaform  to  the  usages  and  discipline 
of  th*?  or^aoiaalion  with  which  they  have  Tbeen 
coriiit?t'iea,  although  they  may  constitute  only 
a  miuority. 

SJ  Wait,  Act.  &  Def.  263,  citing  WinOyrenner 
V,  Uotdtr,  4H  Pa.  244;  Schnorr^s  App.  supra; 
NmMfu  rgh  A  "ioc.  Bef.  Church  v.  Theological  8em. 
TrmU'^»,  i  N J.  Eq.77;  Oincinnati M.E.Ghurch 
V.  Wot:fd,  5  Oliio,  283;  Ferraria  v.  VasconceUes, 
23  IlL  Am,  Lewis  v.  Watson,  4  Bush,  228; 
BiMil^Un  V.  Alexander,  82  U.  S.  15  Wall.  181, 
^\  L.  ed.  69. 

When  property  is  conveyed  to  a  religious 
corpomtion  to  promote  the  teaching  of  particu- 
lar reli^irms  doctrines,  and  the  funds  are  at- 
tempted to  he  diverted  to  different  doctrines, 
it  IK  the  dill  V  of  chancery  to  interfere. 

Milkr  V.  'Gable,  2  Denlo,  492;  Rosh€s  App. 
m  Pa,  462,  8  Am.  Rep.  275;  Roitmann  v. 
Barilmg,  23  Neb.  875. 

Eqiiicy  \\'i]l  award  the  possession  of  the 
property  to  those  who  are  the  true  adherents 
to  ihi!  dootrines,  teachings  and  faith  of  the 
cburt^h,  aod  enjoin  the  seceders  from  the  true 
faitL  of  the  eburch  from  in  any  manner  inter- 
fenog  with  tbem  therein. 

ScKno^rfs  App,,  RosMs  App.  and  Rottmann 
V.  Bariiing^  »upra;  Kniskern  v.  Lutheran 
VhurtJics  of  St.  John  and  St.  Peter,  1  Sandf. 
Cb.  4S9,  7  h.  ed.  888;  Qrimes  v.  Harmon,  35 
Ind.  lyS;  SVite  V.  Farris,  45  Mo.  188;  Eisor's 
App.  m  Pa.  428;  Henderson  v.  Hunter,  59  Pa. 
335;  Feiirl  V.  First  German  8oc.  of  M.  K 
Church, «  Kan.  592;  McRinney  v.  Griggs,  5 
Bush,  401. 

If  the  trust  was  created  for  the  benefit  of 
those  adberiag  to  a  particular  denomination, 
courts  of  Ittw  will  accept  and  follow  the  deter- 
mination of  the  proper  ecclesiastical  tribunals 
as  to  who  are  adhering  and  in  subordination  to 
that  denomhation. 

First  Ctmfftitutional  Presby.  Church  v.  Con- 
gregfitifmal  .^.  28  lowa,  567;  2  Wait,  Act.  & 
Def,  p.  25U;  JIamion  v.  Dreher,  1  Speers,  Eq. 
87;  Cham  v.  Cheney,  58  LI.  509,  10  Am.  L. 
Re?.  N.  S.  2&5;  German  Rrformed  Church  v. 
Seihert,  ^  Pa.  SJ91;  McGinnisv.  Watson,  41  Pa. 
fi;  Conniti  v.  Reformed  Prot.  Dutch  Church,  4 
Laos.  33t*.  AflTrmed»64  N.  Y.  551;  Lucas  v. 
Case.  9  Bu^b,  1597. 

Tilt*  bokicTs  of  the  legal  title  to  church 
projxirty  are  regarded  in  a  court  of  equitv  as 
holding  It  if)  trust  for  the  maintenance  of  the 
fatth  »nd  wonsbip  of  the  organization,  and  any 
diversion  of  it  to  another  use  is  so  far  a  breach 
of  trust  oa  Lo  demand  the  interposition  of  the 
court. 

Bartmn  v.  Dreher  wad  Kniskern  v.  Lutheran 
Churdms  of  St.  John  db  St.  Peter,  supra;  Atty- 
Ocn.  V.  Pearson,  3  Meriv.  353;  Baker  v.  Fales, 
la  Masft.  487;  Stebfnns  v.  Jennings,  10  Pick. 
127;  Watsou  v.  Jones,  80  U.  S.  13  Wall.  680, 
20  L.  ed.  660. 

M€Hsn.  Wherry  As  Walker,  for  appel- 
lees: 

If  there  l)e  a  difference  of  opinion  between 
the  plaint  iff  H  and  defendants  as  to  what  the 
Bible  ttadu^H  with  reference  to  sanctification, 
and  the  defendants  are  in  a  majority  and 
pktDtiffR  a  minority,  accordiDg  to  Baptist 
la  L.  K  A. 


practice  a'nd  usage  there  is  but  one  remedy, 
namely:  "They  may  retire  and  find  a  home 
in  some  other  church;  or  they  may  organize 
themselves  into  a  new  one." 

Hiscox,  Baptist  Church  Directory,  p.  58, 
note  6;  First  Constitutional  Presby.  Church  v. 
Congregational  Soc.  28  Iowa,  568. 

The  council  had  no  power  to  render  any 
Judgment  of  any  kind.  If  it  is  claimed  to  be 
anything  more  than  merely  advisory,  then  it  ia 
not  such  a  tribuoal  as  the  practice  of  the  Bap- 
tist Church  authorizes. 

Hiscox,  Baptist  Church  Directory,  pp.  129- 
131,  notes  1, 10;  *'The  Baptist  Church  Manuar 
by  Dr.  J.  M.  Pendleton. 

The  investigation  of  a  dispute  between  mem- 
bers of  a  church,  by  a  committee,  according 
to  chuich  regulations,  though  applied  for  by 
lx)th  parties  and  attended  by  both,  can  have  oo 
effect  upon  their  legal  rights  and  the  award  of 
the  committee  is  not  evidence  in  a  court  of 
law 

2  Wait,  Act.  &  Def.  p.  266. 

The  legal  tribunals  of  the  State  have  no  ju- 
risdiction over  the  church  or  its  members.  It 
is  not  the  province  of  courts  of  justice  to  de- 
cide or  to  inquire  what  system  of  religious 
faith  is  most  consistent,  or  what  religious  doc- 
trines are  true  or  what  are  false  in  any  case. 

2  Wait,  Act.  &  Def.  p.  256;  Chase  v.  Cheney, 
58  111.  509,  11  Am.  Rep.  102;  Hartford  First 
Bapt.  Church  v.  Wit/ierell,  3  Pai^,  296,  3  L, 
ed.  159;  Laioyer  v.  Cipperly,  7  Paige,  281.  4  L. 
ed.  156;  Robertson  v  Bullions,  9  Barb.  64; 
DieffendorfY.  Canqjoharie  Ref.  Cal.  Church,  20 
Johns.  12;  German  Ref.  Church  v.  Seibert,  8 
Pa.  291;  Shannon  Y.Frost,  SB.  Mob,  2liS',  Gar- 
tin  V.  Peniek,  5  Bush,  110;  StaU  v.  Hebrew 
Congregation  **DispersedofJudah,"  90  1a.  Ann. 
205,  33  Am.  Rep.  218;  State  v.  Farris,  45  Mo. 
183;  Lucas  v.  Case,  9  Bush,  297. 

The  civil  courts  will  not  revise  the  acts  or 
decisions  of  churches  or  religious  societies  up- 
on ecclesiastical  matters,  but  will  interfere  only 
when  civil  or  property  rights  are  involved. 

SoUy.  First  Reg.  Bapt.  Church,  62  Iowa,  26; 
Bird  V.  St.  Mark^s  Church,  Id.  568;  FadnessY. 
Braunborg,  73  Wis.  257. 

Grang^er,  J,  delivered  the  opinion  of 
the  court : 

The  Mt.  Zion  Baptist  Church  was  organized 
in  October,  1842,  and  incorporated  m  De- 
cember, 1851,  and  is  located  at  Bonaparte, 
in  Van  Buren  County.  In  1852  it  became  the 
owner  of  lots  10  and  11,  in  block  12,  in 
Bonaparte,  and  has  erected  buildings  thereon 
for  the  use  of  the  society,  includinfc  a  church, 
and  parsonage.  The  articles  of  association 
provide  that  **  the  articles  of  faith  and  church 
covenants  published  in  the  minutes  of  the 
Des  Moines  Baptist  Association  in  the  year 
1848  shall  be  the  articles  of  association 
adopted  by  this  church,  together  with  such 
rules  of  order  as  we  mav,  from  time  to  time, 
adopt,  and  the  same  is  hereby  adopted. "  In 
1885,  because  of  the  teachings  of  one  Aura. 
Smith  and  his  brother,  of  an  experience  or 
condition  of  **sanctification  by  a  second  ex- 
perience," or  "sinless  perfection,"  there  were 
differences  of  opinion  and  trouble  among 
the  members  of  the  Church.  The  pastor  of 
the  Church,  Rev.  C.  L.  Custar>  one  H.  A. 
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Whitmore  and  others,  were  regarded  as  ad- 
herents of  Uie  doctrine  thus  taught,  and 
placed  under  charges  of  heterodoxy,  with  a 
request  that  a  council  of  ministers  and  dea- 
cons be  convened  to  hear  and  adjust  the 
complaints.  The  persons  thus  charged  were, 
at  a  regular  meetinj^  of  the  churdi,  without 
trial  or  investigation,  exonerated  from  the 
charge  by  a  motion  for  that  purpose.  This 
action  was  had  on  the  7th  of  January,  1888. 
On  the  4th  of  February  thereafter  charges 
were  preferred  against  J.  D.  Israel,  L.  H. 
Mills,  J.  H.  Murphy,  Mrs.  Troutman,  and 
Mrs.  Cox,  who  were  of  those  opposing  the 
alleged  new  doctrines.  The  charges  were: 
"  (1)  for  disregard  of  authority ;  refusing  to 
submit  to  the  requirements  of  the  Church ; 
setting  aside  the  authority  and  majority  of 
the  Cnurch  in  its  actions  and  rulings;  (2) 
for  contention  and  strife ;  causing  division ; 
being  leaders  of  evil ;  destroying  the  peace 
of  the  Church ;  attempting  to  divide  the 
Church ;  (3)  for  false  witness,  testifying  to 
things  known  to  the  Church  to  be  entirely 
false,  against  Bro.  C.  L.  Custar  and  other 
members  of  the  Church  in  good  standing." 
There  was  no  trial  upon  the  charges,  but  the 
Church  proceedings  show  as  follows:  ."The 
charges  are  of  such  a  nature  as  to  require 
immediate  action,  and  motion  to  exclude  the 
parties  named  from  the  fellowship  of  the 
Church  carried."  The  record  from  this  for- 
ward recognizes  two  "factions"  in  the 
Church,  one  designated  as  the  "Whitmore 
faction, "  and  the  other  as  the  "  Israel  faction ;" 
and  they  are  so  generally  spoken  of  in  the 
record  and  arguments,  the  Whitmore  faction 
being  largely  in  the  majority.  On  the  6th 
of  June,  1888,  the  Israel  faction  about  fifteen 
in  number,  assembled  at  the  house  of  Mr. 
Israel,  and,  because  of  the  difficulties  exist- 
ing in  the  Church,  caused  by  the  false  doc- 
trines being  taught  in  the  Church  by  the 
"former  p^tor,  Rev.  Custar,  and  other 
members  of  the  Church,  .  .  ,  namelv, 
sanctification,  a  second  blessing,  especially 
to  be  sought  for,  and  sinless  perfection,  and 
by  using  unscriptural  discipline,"  decided 
that  they  constituted  "  the  true  and  original 
Baptist  Church  of  Bonaparte ;"  and  it  is  this 
organization,  with  certain  of  its  members, 
that  are  parties  plaintiff  for  and  on  behalf 
of  those  naving  a  common  interest ;  the  de- 
fendants being  H.  A.  Whitmore  and  others, 
for  and  on  behalf  of  those  "associating  and 
actin&r  with  them. "  The  Israel  faction,  aft€r 
deciding  that  it  was  the  Church,  called  to 
its  service  as  pastor  Rev.  J.  L.  Cole,  and 
sought  the  possession  and  use  of  the  church 
buildine  and  property  then  in  the  possession 
of  the  Whitmore  faction,  which  was  ^fused. 
On  the  1st  of  August,  1888,  a  council  of 
seven  Baptist  ministers  assembled  at  Bona- 
parte, at  the  joint  call  of  the  two  factions, 
and  the  following  is  the  record  of  the  matters 
to  be  submitted  to  it : 

"The  statement  of  reasons  for  calling  the 
council  was  read  by  the  minority,  of  which 
the  following  is  a  synopsis :  '  (1)  That  two 
brothers,  William  and  Aura  Smith,  being 
professedly  ministers  of  the  gospel,  came  into 
our  midst  early  in  1885,  preach ina^  the  doc- 
trine of  eptire  sanctification  and  sinless  per- 
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fection,  inviting  all  professing  Christians  to 
seek  this  experience,  and  ridiculing  Chris- 
tians who  failed  to  accept  this  invitation, 
and  finally  urging  those  who  did  accept  this 
invitation  to  attend  holiness  prayer  meetings. 
That  Brother  C.  L.  Custar,  a  former  pastor 
of  this  Church,  and  several  members  of  this 
Church  followed  after  these  Smith  brothers, 
and  accepted  the  aforesaid  doctrine.  (2) 
That  Brother  Custar  taught  this  doctrine  from 
the  pulpit  of  this  Church.  That  a  holiness 
prayer  meeting  was  organized  in  the  spring 
of  1885,  and  carried  on  till  May,  1888.  That 
members  of  this  Church  professed  entire 
sanctification,  neglecting  the  regular  meet- 
ings of  this  Church  for  holiness  meetings. 
That  this  doctrine  became  a  means  of  dis- 
turbance and  alienation  of  feeling  among  the 
members.  (8)  That  the  teaching  and  accept- 
ance of  this  false  doctrine  has  been  a  cause 
of  the  difference  of  opinion  and  of  the  action 
of  a  minority  in  organizing  the  new  body 
and  claiming  to  be  the  real  Bonaparte  Bap- 
tist Church.  [Signed]  J.  D.  Israel  and 
others. 

"Reasons  for  calling  a  council  were  read 
on  behalf  of  the  majority  party,  of  which 
the  following  is  a  copy:  'The  Bonaparte 
Baptist  Church  organized  the  council  to  ex- 
amine its  faith  and  practice ;  its  faith  with 
reference  to  the  doctrine  of  sanctification  ;  its 
practice  or  discipline  with  regard  to  the  ex- 
clusion of  certain  members  of  the  church, 
who  have  since  formed  another  organization, 
and  claim  to  be  the  original  and  true  Bona- 
parte Baptist  Church.  We  want  to  know  if 
we  have  so  far  departed  from  the  faith  once 
delivered  to  the  saints  that  we  can  no  longer 
be  recognized  as  a  regular  missionary  Baptist 
Church.  We  desire  to  know  wherein  we  nave 
wronged  those  whom  we  have  excluded,  that 
we  may  confess  the  same,  and  do  all  in  our 
power  to  repair  the  broken  walls  of  our  be- 
loved ZioD.  [Signed]  H.  A.  Whitmore,  C. 
L.  Custar,  Com. '  " 

J.  D.  Israel  and  H.  A.  Whitmore  as  "  lead- 
ers, "  and  on  behalf  of  their  respective  fac- 
tions, signed,  the  following :  "For  the  sake 
of  peace  and  harmony,  and  for  the  glory  of 
our  common  Lord,  it  is  hereby  agreed  that 
the  findings  and  recommendations  of  this 
council  shall  be  accepted  as  final,  and  in  the 
fear  of  and  by  the  help  of  God,  we  will 
carry  them  out' in  spirit  as  well  as  in  letter. 
[Signed]    J.  D.  Israel,  H.   A.    Whitmore. »^ 

iSch  party  selected  a  person  to  conduct  the 
examinations  in  its  behalf,  and  the  record 
states  that  the  examination  was  "thorough, 
satisfactory,  and  conduced  in  good  spirit." 
Revs.  Cole  and  Custar  were  appointed  to  re- 
ceive the  decision  of  the  council  "on  behalf 
of  their  parties,  respectively,"  and  afterwards- 
the  council  unanimously  returned  the  follow- 
ing findings :  "  (1)  We  find  that  the  doctrine 
of  entire  sanctification,  taught  by  the  Smith 
brothers.  Miss  Romack,  and  con&ssedly  also- 
by  Bro.  C.  L.  Custar,  in  the  Church  is  not 
in  harmony  with  the  teachings  of  the  Baptist 
denomination  which  deny  instantaneous  sanc- 
tification, the  so-called  second  blessing,  and 
sinless  perfection.  We  hold  to  a  true  spirit- 
uality in  our  churches ;  to  a  high  standard  of 
Christian  living;  to  progressive  attainment. 
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and  growth  in  grace.  On  the  other  hand,  we 
hold  that  the  doctrine  of  entire  sanctification 
is  subversive  of  the  very  end  sought ;  de- 
structive of  the  peace  of  our  churches,  in 
some  instances  destroying  the  churches  them- 
selves; and  should  be  avoided  as  a  deadly 
error.  We  are  rejoiced  at  the  noble  stand 
taken  by  Bro.  O.  L.  Custar  in  confessing  his 
error  in  respect  to  this  doctrine,  and  we  trust 
that  juster  views  of  scripture  teaching  on 
this  point  may  prevail  in  this  Church  and 
community.  (2)  The  council  recommend 
that  the  teaching  of  the  above  erroneous  doc- 
trine of  second  experience  or  entire  sanctifi- 
cation be  taught  in  this  Church  no  more,  for- 
ever; and  that  the  teaching  of  it  in  this 
Church  or  permitting  it  to  be  taug^ht  in  the 
Church  is  a  just  cause  for  church  discipline. 
(3)  We  find  that  the  exclusion  of  the  three 
members  of  the  choir  was  justifiable  and 
regular,  and  we  reconunend  to  the  young 
ladies  that  they  make  suitable  acknowledg- 
ment to  the  Church.  (4)  We  find,  that  the 
exclusion  of  J.  D.  Israel,  L.  H.  Mills,  Jas. 
Murphy,  Mrs.  C.  O.  Troutman,  and  Mrs.  J. 
W.  Cox  was  hasty  and  unjustifiable.  We 
recommend  that  the  action  of  the  Church  in 
excluding  them  be  at  once  rescinded. " 

At  a  regular  meeting  of  the  Church  August 
19,  1888  (both  factions,  as  we  understand), 
the  decision  of  the  council  was  on  motion 
accepted,  and  the  action  of  the  Church  in 
expelling  J.  D.  Israel  and  others  on  the  4th 
of  February  was  rescinded.  At  a  meeting  of 
the  Church  on  the  10th  of  September,  1888, 
the  Church  annulled  its  action  of  August  19, 
.and  again,  on  the  3d  of  November,  it  took 
action  on  the  findings  of  the  council  sep- 
arately, and  rejected  numbers  1  and  2,  being 
those  with  reference  to  the  doctrine  of  sanc- 
tifibation.  The  petition  recites  tiie  substance 
of  the  foregoing,  and  contains  averments  that 
the  defendants  and  those  associated  with 
them  have  departed  from  the  faith  and  prac- 
tice of  the  Baptist  Church,  and  are  using 
the  church  building  and  records  for  the  bene- 
fit and  promotion  of  doctrines  and  a  faith 
•contrary  to  and  in  violation  of  the  faith, 
<x)venants,  and  practice  of  the  Baptist  de- 
nominations, to  maintain  which  the  said 
Church  was  organized  and  the  buildings 
erected.  The  relief  sought  is  that  the  de- 
fendants be  restrained  from  interfering  with 
the  plaintiff  in  the  free  use  of  the  church 
l)uildings  and  property  for  their  legitimate 
use  as  a  place  of  worship  and  teaching  the 
doctrines'  of  the  denomination. 

The  answer  puts  in  issue  the  allegations 
of  the  petition  that^the  defendants  have  de- 
parted from  the  faith  and  practice  of  the 
Baptist  Church,  and  are  using  the  church 
property  or  records  for  a  purpose  in  viola- 
tion of  the  teachings  and  doctrines  of  the 
denomination,  and  deny  that  the  plaintiffs 
Are  denied  the  free  use  thereof  for  any  legiti- 
mate purpose.  The  council  found  the  doc- 
trine of  *^entire  sanctification,"  as  taught  by 
Smith  brothers,  was  "not  in  harmony  with 
the  teachings  of  the  Baptist  denomination,** 
but  "subversive  to  the  very  end  sought," 
tmd  "destructive  of  the  peace"  of  the 
churches.  The  correctness  of  this  doctrine  as 
ft  rule  of  faith  and  observance  in  the  Baptist 
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Church  was  in  dispute  between  the  factions. 
It  was  not,  as  indicated  by  appellees*  argu- 
ment, a  question  of  the  truth  or  falsity  of 
the  doctrine  on  scriptural  authority,  but  was 
it  in  accord  with,  or  subversive  oi,  the  cov- 
enants and  practice  of  the  Baptist  Church, 
with  the  limitations  imposed  by  its  articles 
of  association?  This  was  a  purely  theolog- 
ical question,  and  a  coimcil  of  tneologiana 
from  that  church  was  a  proper  tribunal  to 
determine  such  a  question,  and  was  so  recog- 
nized and  agreed  upon  by  the  parties.  It  is, 
however,  contended  by  appellees  that  they 
are  not  bound  by  this  finding  of  the  coun- 
cil, and  we  notice  their  reasons,  or  at  least 
some  of  them.  Much  stress  is  laid  upon 
the  fact  that  each  Baptist  society  is  an  in- 
dependent body,  with  no  higher  ecclesiasti- 
cal authority  for  its  control ;  that  its  form 
of  government  is  congregational  where  a 
majority  govern ;  and  that  it  is  within  itself 
"a  little  republic."  It  should  be  in  mind 
that  it  is  the  distinctive  character  of  the 
Baptist  Church  government  that  is  relied 
upon  to  make  it  an  exception,  and  free  it 
from  the  generally  expressed  rule  of  law, 
by  which  a  minority  of  an  association  may 
claim  its  property  against  a  majority  seek- 
ing to  divert  it  from  its  legitimate  use.  A 
quotation  from  appellees'  argument  will  in- 
dicate clearly  the  objection  to  be  met.  It  is 
said  :  "  Yes,  we  repeat  again  if  this  Church 
or  any  other  Baptist  church  desires  to  change 
its  'articles  of  faith'  or  belief,  it  may  do  so, 
if  a  majority  of  its  members  concur  therein. 
If  it  desires  to  change  to  a  Mormon  church  it 
may  do  so,  and  no  person  or  persons,  no  man 
or  body  of  men,  either  civil  or  ecclesiasti- 
cal, has  any  right  or  power  to  interfere.  It 
owes  no  allegiance  to  any  man  or  body  of 
men,  except  a  majority  of  its  own  meml)er8. 
It  has  no  creed  except  the  Bible,  and  the 
right  of  its  own  members  to  interpret  that 
according  to  the  dictates  of  their  own  con- 
sciences. If  a  majority  of  the  members  of 
that  Church  believe  the  Bible  to  teach  a  cer- 
tain doctrine,  then  that  is  '  Baptist  doctrine, ' 
because  that  Church  has  the  right  and  the 
power  to  determine  for  itself  what  the  Bible 
teaches,  and  no  other  church  or  churches  has 
any  right  to  interfere  therein.  The  Baptists, 
as  a  denomination,  have  no  creed.  There  is 
no  such  thing  as  a  one  Baptist  church  with 
one  Baptist  creed  or  belief.  All  there  is 
of  'Baptist  creed'  consists  in  the  right  of 
each  separate  church  to  interpret  the  Scri])- 
tures  for  itself,  and  to  say  for  itself  what  it 
believes  the  Scriptures  to  teach.  There  are 
as  many  'Baptist  churches'  as  there  are  sev- 
eral societies  or  congregations.  There  are  as 
many  'Baptist  denominations  or  creeds'  as 
there  are  several  societies  or  congregations 
which  have  given  expression  to  their  belief 
of  what  the  Scriptures  teach."  Afterwards 
f  ol  lows  the  conclusion :  "  We  concl ude,  then, 
if  there  be  a  difference  of  opinion  between 
the  plaintiffs  and  defendants  as  to  what  the 
Bible  teaches  with  reference  to  sanctification, 
and  the  defendants  are  in  a  majority  and 
plaintiffs  a  minority,  according  to  Baptist 
practice  and  usage  there  is  but  one  remedy, 
namely,  'they  may  retire,  and  find  a  home 
in  some  other  church ;  or  they  may  organise 
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themselves  into  a  new  one. '  "  This  exclu- 
siveness  of  government  within  the  strict 
lines  of  ecclesiastical  authority  may  be  con- 
ceded ;  but  we  are  constrained  to  doubt  that 
any  writer,  either  upon  ecclesiastical  or  civil 
law,  where  a  controversy  involved  the  right 
of  a  minority  of  an  association  to  have  its 
property  devoted  to  the  purpose  for  which  it 
was  given  or  granted,  has  laid  down  a  rule 
so  broad.  As  we  think  these  statements  and 
the  conclusion  lav  at  the  foundation  of  other 
•errors  into  which  appellees  have  fallen,  a 
brief  consideration  of  them,  and  some  rules 
of  law,  will  render  a  consideration  of  many 
questions  unnecessary. 

Let  it  be  understood  at  the  outset  that  we 
are  not  adjudicating  the  right  of  any  person 
to  a  relfgious  belief  or  practice,  nor  are  we 
to  determine  the  truth  or  falsity  of  the  doc- 
trine of  " sanctiflcation, "  or  "sinless  perfec- 
tion. "  Upon  authority  so  general  as  to  be 
beyond  question  it  is  held  that  property  given 
or  set  apart  to  a  church  or  religious  associa- 
tion, for  its  use  in  the  enjoyment  and  pro- 
mulgation of  its  adopted  faith  and  teachings, 
is  by  said  church  or  association  held  in  trust 
for  that  purpose,,  and  any  member  of  the 
<2hurch  or  association,  less  than  the  whole, 
may  not  devest  it  therefrom.  The  following 
-cases  more  or  less  directly  sustain  the  rule, 
and  are  but  a  few  of  the  many  bearing  on 
the  question  :  Kniskem  v.  Lathiran  Churches 
of  St.  John  dk  8t.  Peter,  1  Sandf .  Ch.  489,  7 
L.  ed.  888;  Atty-Gen.  v.  Pearson,  8  Meriv. 
858 ;  Baker  v.  Fates,  16  Mass.  487 ;  StebHns 
V.  Jennings,  10  Pick.  172;  Bale  v.  Em-ett, 
58  N.  H.  9;  Laioyer  v.  Cipperly,  7  Paige, 
^1,  4  L.  ed.  166;  Hartford  First  Bapt. 
Church  V.  WithereU,  8  Paige,  296,  8  L.  ed. 
159 ;  Harrison  v.  Hoyle,  24  Ohio  St.  254 : 
Field  V.  Field,  9  Wend.  401 ;  Gable  v.  Miller, 
10  Paige,  627,  4  L.  ed.  1118,  2  Denio,  492 ; 
Cincinnati  M.  E.  Church  v.  Wood,  5  Ohio, 
^84;  Happy  v.  Morton,  38  111.  898;  Lawson 
V.  Kolbenson,  61  111.  407 ;  Ihiblin  Case,  38  N. 
H.  459;  Watson  v.  Jones,  80  U.  8.  13  Wall. 
«79,  20  L.  ed.  666 ;  Fadness  v.  Braunhorg,  73 
Wis.  257 :  First  Oonstitvtional  Pretby.  Chvreh 
V.  Congregational  Soe.  28  Iowa,  567. 

TheMt.  Zion  Baptist  Church  came  into 
possession  and  ownership  of  the  property  it 
now  holds  under  a  profession  of  faith  and 
practice  limited  by  the  **  articles  of  faith  and 
church  covenants  published  in  the  minutes 
of  the  Des  Moines  Baptist  Association  in  the 
year  1848,"  which  we  understand  to  accord 
with  the  teachings  of  the  Baptist  denomina- 
tion. These  articles  of  faith  and  church 
covenants,  and  the  teachings  with  which 
they  accord,  are  a  limitation  on  the  trust  or 
use  to  which  the  property  may  be  applied. 
Nice  distinctions  or  shades  of  opinion  on 
doctrinal  points  or  practice  do  not  merit  the 
interference  of  a  court  of  equity,  and  it  is 
only  when  the  departure  from  the  faith  is  so 
substantial  as  to  amount  to  a  diversion  of 
the  property  from  the  trust  purpose  that 
courts  will  interfere.  The  council  selected 
by  the  parties  declared,  in  effect,  the  doc- 
trines tauffht  by  Smith  brothers  to  be  a  deadly 
error,  and  destructive  of  the  peace  of  the 
Churoh.  Treating  this  finding  for  the  pres- 
ent as  legitimate  and  true  for  the  purposes 
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of  the  case,  and  the  situation  is  that  property 
given  and  devoted  to  the  promotion  of  the 
Baptist  Churoh  is  being  used  for  its  destruc- 
tion. Appellees*  contention  because  of  their 
claims  for  the  distinctive  or  independent 
character  of  the  Baptist' Church  by  which  a' 
majority  may,  without  limitation,  govern, 
would  permit  this  result.  They  take  the 
Scriptures  as  the  only  limitation  upon  or 
authority  over  the  power  of  the  churoh,  both 
as  to  spiritual  and  material  affairs,  within 
the  churoh ;  and  wherein  the  members  may 
differ  the  majority  control,  without  reference 
to  the  original  purposes  of  their  association. 
The  error  of  appellees  in  their  claim  for  the 
**  independency"  of  the  majority  in  a  Baptist 
church  lies  in  a  mistaken  conception  of  what 
should  be  understood  by  **  government. "  The 
power  of  the  majority  to  govern  is  derivative, 
and  the  source  of  derivation  limits  the  power. 
The  organization  gave  birth  to  the  Church, 
and  a  power  to  govern  the  Church.  The 
Church  is  Baptist  because  of  the  faith  and 
covenants  that  make  it  so.  It  is  not  the  faith 
and  covenants  that  need  or  are  to  be  governed, 
but  the  members  in  the  enjoyment  and  ful- 
fillment of  the  same.  The  power  to  govern 
the  Church  gives  no  power  to  change  the 
Churoh  or  the  faith  and  covenants  that  fix  Us 
character.  The  property  of  this  Church  is 
the  common  property  of  all  its  members,  and 
each  has  such  an  interest  therein  that  he  may 
insist  that  it  shall  be  devoted  to  the  religious 
faith  for  which  it  was  given.  The  manner 
of  the  application  is  delegated  to  the  judg- 
ment of  a  majority  uf  the  members  of  the 
Church,  but  there  is  no  delegation  of  author- 
ity to  the  majority  to  apply  it  to  the  ad- 
vancement of  a  church  of  another  faith  by  a 
direct  transfer,  or  by  changing  the  faith  of ,  a 
majority  of  the  members  of  the  Church.  It 
is  wlien  such  an  attempt  is  mode  that  a  court 
of  equity  will  interfere  to  protect  the  rights 
of  a  minority  in  having  the  trust  property 
applied  in  accord  with  the  original  intent. 
In  Schnorr*s  Appeal,  67  Pa.  188,  it  is  said : 
"When  the  founders  or  donors  have  clearly 
expressed  their  intention  that  a  particular 
set  of  doctrines  shall  be  taught,  or  a  partic- 
ular form  of  worship  and  government  main- 
tained, it  is  not  in  the  power  of  individuals 
having  the  management  of  the  institution  at 
any  time  to  alter  the  purpose  for  which  it 
was  founded.  ^  In  the  same  case  it  is  further 
said:  ''In  church  organizations  those  who 
adhere  and  submit  to  the  regular  order  of  the 
church,  local  and  general,  thouffh  a  minority, 
are  the  true  confirregatinn. "  ]^oshVs  App,  69 
Pa.  462 ;  Bottmann  v.  Bartling,  22  Neb.  875. 
If  perchance  a  bare  majority  of  some  Bap- 
tist church  should  determine,  on  scriptural 
authority,  their  right  to  a  plurality  of  wives, 
and,  against  the  protests  of  a  minority,  de- 
vote the  property  of  the  church  to  the  ad- 
vocacy and  practice  of  such  a  doctrine,  under 
the  claim  of  appellees  that  the  church  ''owes 
no  allegiance  to  any  man  or  body  of  men," 
civil  or  ecclesiastical,  except  a  majority  of 
its  members, "  the  only  redress  of  the  minority 
would  be  to  retire  from  the  church,  and  leave 
the  property  to  the  majority  for  such  a  pur- 
pose. Such  a  surrender  of  civil  ritrhts  is 
without  support  on  any  principle  of  natural 
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justice,  and  we  believe  without  the  sanction 
of  any  judicial  tribunal.  We,  of  course, 
treat  and  understand  the  arguments  and 
claims  of  parties  as  to  the  law  to  be  appli- 
cable to  the  property  interest  of  a  church, 
for  it  is  the  only  question  involved  in  this 
suit. 

It  is  said  in  Schnorr'a  Appeal,  in  a  very 
similar  connection,  that  **the  guaranty  of 
religious  freedom  has  nothing  to  do  with  the 
.  property.  It  does  not  guarantee  freedom  to 
steal  churches.  ^  The  thought,  with  no  intent 
or  reason  to  impute  a  criminal  or  dishonest 
purpose  in  this  case,  is  not  without  applica- 
tion to  the  marvelous  freedom  from  interfer- 
ence claimed  for  a  majority  in  a  Baptist 
church,  because  of  a  congregational  or  inde- 
pendent form  of  government.  It  is  further 
said  in  the  same  connection  that  such  freedom 
"* secures  to  individuals  the  right  of  with- 
drawing, forming  a  new  society  with  such 
creed  and  government  as  they  please,  raisine 
from  their  own  means  another  fund,  and 
^  building  another  house  of  worship ;  but  it 
^  does  not  confer  on  them  the  right  of  taking 
the  property  consecrated  to  other  uses  by 
those  who  may  now  be  sleeping  in  their 
graves. " 

Mt.  Zion  Baptist  Church  was  organized  in 
1842,  and  prospered,  without  dissension,  till 
1885,  when  this  new  doctrine,  which  had  not 
before  been  taught  or  recognized  in  the 
Church,  was  introduced.  With  its  introduc- 
tion began  trouble,  resulting  in  a  division 
of  the  Church  upon  religious  faith  as  justified 
by  the  Bible.  Not  alone  the  finding  of  the 
council,  but  the  record  on  other  grounds, 
leads  to  the  conclusion  that  at  the  organiza- 
tion of  the  Church  and  long  after  it  was  not 
thought  of  as  a  doctrine  of  faith  or  belief  in 
the  Church.  The  newness  and  singularity 
of  the  doctrine  in  that  Church  and  commun- 
ity seemed  to  render  it  one  for  especial  teach- 
ing and  information,  leading  to  the  holding 
'  of  "holiness  meetings;"  and  the  truth  of 
such  religious  experience  was  in  dispute 
among  professing  Christians,  and  especially 
in  the  Baptist  Church.  Copious  citations 
from  the  Scriptures  and  from  religious  treat- 
ises are  made  in  support  of  a  aoctrine  of 
saQctification  which  it  is  neither  our  province 
to  deny  nor  afi9rm.  It  is  likely  true  that  one 
purpose  of  these  citations  is  to'^show  that  the 
sancti  float  ion,  the  teaching  of  which  the 
council  found  to  be  a  deadly  error,  was  not 
that  taught  by  defendants,  but  that  it  was  a 
doctrine  of  sanctification  in  accord  with  the 
teaching  of  the  Baptist  Church,  which  fact 
will  be  hereafter  noticed. 

It  is  urged  that  the  finding  of  the  council 
are  without  force,  and  not  binding  upon  the 
defendants  or  on  this  court,  because  the 
church  knows  no  tribunal  except  the  church 
itself,  and  hence  the  action  of  the  council  is 
void.  But  has  not  this  independent  body  a 
right  to  act  for  itself, — to  agree  upon  a  law- 
ful method  of  adjusting  any  differences  it 
may  have?  Where  is  the  power  to  gainsay 
its  right  to  do  so?  We  do  not  hold,  for  it  is 
not  our  province,  that  for  the  purpose  of 
church  observance  the  findings  of  the  council 
are  obligatory.  8uch  is  purely  a  matter  of 
ecclesiastical  direction  and  authority;  but 
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the  ecclesiastical  question  there  determined, 
as  to  the  fact  of  the  doctrine  taught  by  Smith 
brothers  being  error  against  the  faith  of  the 
Church,  we  think  is  conclusively  settled,  and 
that  it  may  be  shown  in  the  civil  courts,'  in 
matters  of  which  they  take  jurisdiction,  when 
material  to  the  question  at  issue.  A  reference 
to  the  reasons  for  calling  the  council  shows 
this  doctrinal  question  to  have  been  in  dis 
pute,  and  the  majority  recognized  itself  as 
a  party  to  a  controversy  on  a  doctrinal  ques- 
tion, the  settlement  of  which  was  for  the 
"^sake  of  peace  and  harmony,  and  for  the 
glory  of  our  common  Lord."  It  was  by 
common  consent  a  method  of  settling  the 
creed  of  the  Church,  and  their  acts  in  this 
respect,  being  of  all  the  members,  are  as 
available  in  the  civil  courts  to  protect  prop- 
erty rights  as  are  their  acts  at  the  oreraniza- 
tion  of  the  Church  in  fixing  its  creed  and 
character.  It  will  be  observed  that  we  are 
not  holding  that  the  recommendations  of  the 
council  are  of  like  effect,  nor  are  we  attach- 
ing legal  signification  to  them.  They  do  not 
go  to  the  conditions  that  fix  property  rights 
with  which  we  deal.  After  the  majority  has 
recognized- itself  a  party  to  a  controversy  that 
should  be  settled  in  the  interest  of  peace  and 
harmony,  the  claim  that  it  should  itself  sit 
in  judgment  to  determine  the  controversy  is 
somewhat  novel.  The  minority  lay  at  the 
door  of  the  majority  the  charge  of  heresy. 
The  majority  say :  "  We  constitute  the 
Church.  All  power  is  vested  in  the  Church, 
and  hence  in  us.  We  determine  that  the 
charge  is  false."  This  is  the  precise  claim 
made  by  appellees  as  to  the  power  of  a  ma- 
jority, and  it  is  the  precise  action  taken  by 
appellees  as  a  majority  in  Mt.  Zion  Baptist 
Church,  after  which  the  council  was  called, 
the  action  of  which  it  would  now  repudiate. 
In  view  of  this,  the  claim  of  the  majority 
that  "if  it  desires  to  change  to  a  Mormon 
church  it  may  do  so,  and  no  person  or  per- 
sons, no  man  or  body  of  men,  either  civil  or 
ecclesiastical,  has  any  right  or  power  to  in- 
terfere," is  not  strange.  The  position  leads 
to  this :  Consider  the  majority  of  a  particu- 
lar Baptist  church  as  guilty  of  the  grossest 
violations  of  and  the  widest  departure  from 
the  church  covenants  and  faith.  Bein^  ac- 
cused by  the  minoritv,  the  accused  sit  in 
judgment,  which  it  declares  in  its  favor, 
and  then  pleads  the  judgment  it  declares  as 
conclusive  of  its  innocence,  because  no  other 
man  or  body  of  men  has  authority  to  inter- 
fere. However  such  a  rule  may  serve  in 
purely  ecclesiastical  relations,  we  unhesitat- 
mglv"  say  the  civil  law  will  not  adhere  to 
it  where  the  result  is  to  divert  tiust  property 
from  its  proper  channel. 

But  it  is  said  the  council  did  not  find  that 
defendants  believed  or  taught  the  doctrine  of 
sanctification  as  taught  bv  Smith  brothers, 
and  it  is  tnie  that  it  is  not  in  t«rms  so  found, 
although  the  inference  is  quite  conclusive. 
If  it  was  so  found,  the  same  reasons  would 
not  exist  for  our  treating  it  as  conclusive  as 
in  case  of  the  doctrinal  point  before  dis- 
cussed. The  inquiry  as  to  the  conduct  of  the 
defendants  involves  that  before  and  after  the 
proceedings  of  the  council,  and  becomes  a 
fact  for  us  to  find  from  the  evidence.    The 
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«vidence,  independent  of  the  finding  of  the 
council  as  to  the  extent  the  doctrine  was  be- 
lieved and  taught  except  as  to  a  few,  includ- 
ing the  pastor,  who  at  or  before  the  sitting 
of  the  council  confessed  his  error,  would 
leave  us  in  serious  doubt  on  this  question 
but  for  what  transpired  after  the  sitting.  On 
the  19th  of  August  the  Church  (including 
the  defendants)  accepted  the  action  of  the 
council  in  pursuance  of  their  agreement,  and 
to  this  and  the  subsequent  action  of  the 
Church  we  attach  much  importance  in  deter- 
mining the  fact.  The  council  had  only  found 
that  the  particular  doctrine  of  sanctification 
taught  by  Smith  brothers  was  error,  and  the 
acceptance  of  the  finding  reached  to  no  other 
doctrine.  The  recommendation  that  it  be 
taught  no  more  in  the  Church  was  only  the 
"above  erroneous  doctrine."  On  the  10th  of 
September  the  Church  by  action  annulled  its 
action  of  August  19,  and  again  November  8, 
by  further  action,  it  rejected  the  action  of 
the  council  as  to  said  finding  and  recom- 
mendations, and  accept-ed  it  in  other  respects. 
Thus  it  is  seen  that  the  majority  organized 
as  a  church  has  in  effect  declared  its  adher- 
ence to  the  erroneous  doctrine,  and  refused  to 
abide  by  the  recommendation  that  it  should 
not  be  further  taught  in  the  Church.  If  the 
doctrine  taught  by  Smith  brothers  was  not 
that  entertained  by  defendants,  why  reject 
the  finding  that  it  was  error?"  If  itVas  not 
the  intention  to  teach  it  in  the  Church,  why 
reject  the  recommendation  that  it  should  not 
be  further  taught?  This  conduct  of  the 
majority,  in  the  light  of  other  facts,  is  quite 
conclusive,  to  our  minds,  of  both  its  belief 
in  the  doctrine  and  its  purpose  to  teach  it  in 
the  Church.  But  as  a  reason  for  the  action 
of  the  Church  in  repudiating  the  findings  it 
is  said :  ^'The  church  had  no  right  to  sign 
the  agreement,  because  it  cannot  delegate  its 
authority,  and  the  signing  of  the  agreement 
was  disloyalty  to  Christ,  and  a  surrender  of 
the  cardinal  principle  of  Baptist  practice, 
namely,  church  independence."  There  is  a 
seeming  inconsistency  between  the  language 
and  conduct  of  the  majority  in  this  respect. 
The  disloyalty  to  Christ  appears  to  have  been 
in  making  the  agreement  to  abide  by  the  ac- 
tion of  the  council,  because  of  a  surrender 
of  principle.  But  the  majority  rejects  part 
of  the  findings  of  the  council  and  accepts 
other  parts,  one  of  which  was  favorable  to  it. 
We  do  not  see  how  to  sustain  appellees' 
claim,  except  upon  the  theory  that  the  dis- 
loyalty in  making  the  agreement  depended 
on  the  character  of  the  findings  under  it, 
which  we  do  not  think  would  be  claimed. 
It  is  again  said :  "  For  the  defendants  to 
have  accepted  these  findings  would  have  been 
for  them  to  admit,  not  that  they  were  teach- 
ing or  intending  to  teach  any  such  doctrine, 
but  that  C.  L.  Custar,  their  former  pastor, 
to  whom  they  had  given  a  letter  of  recom- 
mendation to  a  sister  church,  had  been  teach 
ing  the  doctrine  of  sinless  perfection. "  But 
Rev.  Custar  was  present  at  the  meeting  of 
August  19,  when  the  church  accepted  the 
action  of  the  council,  and  took  his  letter  of 
dismission  at  that  time,  and  took  part  in  the 
proceeding,  favoring  the  acceptance;  and 
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the  findings,  which  he  was  a  committee  of 
the  majority  to  receive,  show  that  he  had 
been  confessedly  a  teacher  of  the  same  doc- 
trines as  Smith  brothers,  and  confessed  his 
error.  How  can  we,  in  the  light  of  such  a 
record,  accept  the  claim  of  the  majority  that 
in  rejecting  the  finding  and  recommendation 
they  were  acting  in  the  interest  of  the  pastor? 
Other  claims  are  made,  as  that  the  parties 
were  by  the  council  required  to  sign  the 
agreement  which  was  wrong,  but  nothine  in 
the  record  shows  but  that  it  was  not  entirely 
voluntary  as  to  all  parties.  It  is  further  said 
that  the  action  of  a  council  is  onlv  advisory, 
and  that  it  is  never  bindin/?.  The  rule,  as 
claimed,  has  the  support  of  ecclesiastical 
authorities,  but  the  agreement  in  this  case 
made  it  more  as  to  its  effect  on  the  property 
interests  of  the  Church.  It  is  a  question  en- 
tirely different  froni  that  pertaining  to  con- 
science, or  the  general  rules  for  church  gov- 
ernment, as  to  which  the  authorities  cited 
have  especial  reference.  It  should  be  kept 
in  mind,  to  avoid  misapprehension,  that  we 
have  only  treated  the  findings  of  the  council 
as  conclusive  in  so  far  as,  by  an  agreement 
of  the  entire  body  of  tho  Church,  it  deter- 
mined a  dispute  as  to  its  former  faith  or 
creed.  We  reach  the  conclusion  upon  the 
facts  in  the  case  that  the  majority  have  made 
a  substantial  departure  from  the  original 
faith  and  covenants  of  the  Church,  and  have 
diverted  the  property  from  the  purpose  for 
which  it  was  given  or  granted. 

In  Ajyp.  V.  Lutheran  Congregation,  6  Pa. 
801,  it  is  said :  "It  is  the  duty  of  the  court 
to  decide  in  favor  of  those,  whether  a  minor- 
itv  or  majority  of  the  congregation,  who  are 
adhering  to  the  doctrine  piofessed  bi^  the 
congregation,  and  the  form  of  worship  in 
practice,  as  also  in  favor  of  the  government 
of  the  church  in  operation,  with  which  it 
was  connected  at  the  time  the  trust  was  de- 
clared." See  also  McOinnis  v.  Watson,  41 
Pa.  9  ;  Sutter  v.  Firnt  Reformed  Dutch  Church, 
42  Pa.  503. 

In  deciding  who  is  entitled  to  control  the 
Church  property  where  there  is  such  a  divis- 
ion, we  must  look  to  the  situation  when  the 
dispute  began.  In  BothVs  Appeal,  citing  the 
above  authorities,  it  is  said:  "The  title  to 
the  church  property  of  a  divided  congrega- 
tion is  in  that  part  of  it  which  is  acting  in 
harmony  with  its  own  law ;  and  the  ecclesi- 
astical laws,  usages,  and  principles  which 
were  accepted  among  them  before  the  dispute 
began  are  the  standard  for  determining  which 
party  is  right."  / 

Thus^aided  by  authority  upon  the  facts  as 
we  find  them,  we  are  not  in  doubt  as  to  our 
duty.  The  minority,  when  pressed  from  the 
Church  by  the  departure  of  the  majority, 
having  the  church  organization,  were  justi- 
fied in  taking  measures  by  organization  to 
preserve  the  identity  of  the  Church  and  its 
property  interests,  and  under  the  law  were 
entitled  to  its  use  and  control.  It  is  only  by 
placing  it  there  that  the  trust  will  be  ob- 
served, and  the  cause  is  remanded  to  the  dis- 
trict court  for  a  decree  to  that  effect. 

Betersed. 
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PbcfibeA.  GREENE,  B^L, 

Peter  COUSE,   Appt. 

(.,,,N,Y > 

A  del^udaint  in  ejectment  Id  aai  estopped 
to  set  up  adverse  posiessieu  W  the  liu  t 

tliJitf  hia  trrtiuiur  ui[<r  siUIhk  Up  the  mmo  de- 
r<*Ti§e  in  a  prior  act  inn  hmi  MtUed  It  by  buying 
the  plalntlff^a  title  luul  Kiving  hlfl  notes  tor  the 
puTchose  priei%  and  tbiit  the  &ime  platntUT  has 
broug-ht  u  second  action  after  a  default  In  pay- 
ment of  the  notes. 

(Haighl  and  Parktr^  J  J.,  4i8»enfJ 

(Juoe  25,  leOL) 

APPEAL  by  defcotkot  from  ii  judgnient  of 
the  General  Term  of  the  Supretne  Court, 
Fourth  Deparinient,  affirmiog  a  judgment  of 
the  Circuit  Court  for  Delawure  Gouuty  in  fa- 
vor of  pliiititilT  iti  an  action  brought  to  recover 
*  posaessioD  of  certain  real  estate.     liet^rseiL 

The  fftcls  sufticiently  appear  Id  the  opinion. 

Mr.  James  R<  Baumesi  for  api>ellapt:       ! 

Alex.  Coiifle  huving  acquired  the  title  in  fee 
by  adverse  poKJ^ension  Lo  the  lot  m  question, 
could  not  impair  or  kx^e  it  by  tlujeou tract  relied 
on  by  plaintiff  under  the  "Statute  of  Fraud- 
ulent Coaveyances  and  Cootracta  Relating  to 
Lands." 

4  Rev.  Stflt.  8lh  ed.  2589,  §  6;  Wiseiuan  v. 
Lucfrsinger,  M  N,  Y.  S7»  38;  IkLantcy  v.  Qa- 
^-t)fl^,  SN.  Y.27. 

When  a  party  jahows  he  b as  &  legal  title  t<} 

NoTB.— I>6/CTi«e^  in  oefldn^  uf  e,fcctm«ttt. 

Wbatever  abowB  ttiat  the  plulntlff  is  uot  entitled 
to  the  Imniedlate  pcMseorton  of  tbe  premJaet  clalmefl 
oonatltutes  a  srood  and  valid  defeoao  In  ao  action 
to  leoovcr  the  poepeaitDn.  Hunter  v.  Truacoefl 
ofBimil7HIII,«HI11,407. 

Advene  poflMmion  mnst  be  pleaded.  It  cannot 
be  «tiown  under  the  general  Issue.  Hansee  v, 
Meii*i,^Hun,  102. 

Defendant  may  inter  pose  any  &(ialiuWe  defense, 
■neh  as  an  estoppel,  ^ee  MI  Her  v.  Plutt,  5  Dner, 
272;  t^ary  v.  Goodman,  12  K.  Y.  aao;  Chtise  v.  Peek, 
;!1N%  Y.-Wl, 

But  to  avaii  himself  of  such  defense.  It  must  be 
pleatted.  Hay  nor  \.  Tlnierson,  4a  flarb.  51 S;  Blair 
V.  Claitou,  18  N,  y.  .'j29. 

The  CO  m  mop -hi  w  rule  eicclnde*  all  defenses  In 
ejectment^  eicept  those  that  are  le^aJ;  afid  this 
ride  la  reeoi^lzed  in  the  federal  oourt^.  BhiK^leton 
V.  TQucharct  86  U.  9,  I  Black.  34S,  17  L.  ed,  6U;  Rob- 
in^n  V.  CampbeU,  16  U.  B.  3  Wheat,  mx  4  L,  ed. 
372. 

Hut  In  various  States  equitable  defenaea  may,  tin- 
der statutes,  lie  made  to  the  aetion;  and  not  ohly 
may  an  equitable  defense  l)e  set  lip,  but  f^izltable  i 
relief  deniandett  on  the  pan  of  the  defendant, 
against  the  plaintiff.  See  Wait,  Act.  &  Def .  ea  7i, 
m\  Hequa  V.  Holmea,  Sa  N.  Y.  3?J8i  Smith  v.  Tome, 
fiS  Pa.  158;  Fisher  v.  Moolick,  13  Wis.  mi\  Hayden 
V.  Stewart.  £7  Mo.  386;  Newsome  v.  Williams,  27 
Ark.  682:  Meftdor  v.  Parsons,  19  Cat.  StW;  WUlb  v. 
WoiencrtifU,  S3  Qd.  607. 

In  several  States,  by  i-irtue  of  the  statute,  every 
defense,  leiral  or  eiitiltable,  may  be  proved  under 
the  general  denial.    Vanduyn  v.  Hepm^r,  4h  Ind. 
451,  rmi  Frankllo  v.  Kelley.  SjS'eh.  79. 113,  115, 
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land,  it  cannot  be  taken  from  him  by  evidence 
that  he  has  said  he  had  no  title  to  it 

Stuyvesant  v.  Tompkins,  9  Johns.  62,  63,  af- 
firmed in  court  of  errors,  11  Johns.  569-1)72; 
Eeatory.Dimmiek,  46  Barb.  160,  161;  Jaekmm 
V.  Gary,  16  Johns.  805,  806;  Jacksony.  McVey, 
15  Johns.  237;  Jaekaon  v.  Shearman^  6  Johns. 
ie-21;  Baldwin  v.  Br(ywn,  16  N.  Y.  363;  Jack- 
mn  V.  Long,  7  Wend.  170-172. 

A  party  in  possession  of  lands  may  be  per- 
mitted to  protect  himself  against  liti^tion  by 
buying  in  claims  made  by  others,  without  in- 
validating his  legal  rights  or  subjecting  himself 
to  any  allegiance  to  others.  By  acknowledging 
the  title  of  another  be  is  not  estopped  from 
subsequently  disclaiming  holding  under  such 
title  if  the  original  entry  was  not  under  the 
person  in  whom  the  title  is  acknowledged;  nor 
IS  any  other  person  deriving  the  possession 
from  such  tenant  estopped  by  such  acknowl- 
edgment. 

Herman,  Estoppel,  2d  ed.  1295,  ^  1159; 
Jackton  v.  Leek^  12  Wend.  105;  Jackson  y. 
^>war,  7  Wend.  403;  Jackson  v.  Given,  S  Johns, 
137-139;  Sparrow  v.  Kingman,  1  N.  Y.  242, 
252-254;  Bigelow  v.  Finch,  11  Barb.  498,  500; 
Jackson  v.  Smith,  18  Johns.  406.  413;  Jackson 
V,  Parker,  9  Cow.  86;  Glen  v.  Gibson,  9  Barb. 
634,  640;  Bain  v.  Matteson,  54  N.  Y.  663-666. 

One  holding  adversely,  or  otherwise,  may 
purchase  an  outstanding  title  to  support  his^ 
own,  whether  he  doubts  the  validity  of  his  pre- 
vious title  or  not,  and  such  purchase  or  pur- 
chases will  not  affect  the  ri^ht  or  title  under 
which  such  purchaser  previously  claimed  to 
hold. 


In  some  States  the  defense  of  the  Statute  of  Lim- 
itations may  even  be  relied  upon  in  this  action  un- 
der a  general  denial.  Nelson  v.  Brodhaok,  44  Mo. 
fm\  Bledsoe  v.  Simms,  58  Mo.  806,  807. 

But  it  cannot  be  in  other  States,  whose  Codes  ex- 
pressly require  the  Statute  to  be  pleaded.  Orton 
V.  Noonan,  25  Wis.  672. 

An  equitable  defense  to  the  action,  must  how- 
ever, as  it  seems,  be  specially  pleaded.  Stewart  v. 
Hoag,  12  Ohio  St.  028;  Lombard  v.  Gowham,  34  Wis. 
486.  481. 

Defendant  in  ejectment  may  successfully  plead 
titlel^cquired  by  adverse  possession,  fully  matured 
after  warrant  and  survey,  but  before  patent  is- 
rued  to  the  warrantee,  or  those  olaimins  under 
him«  whether  a  patent  has  been  subsequently 
irianted  or  not  Patten  v.  Scoit,  10  Cent  Rep.  727, 
118  Pa.  115. 

It  is  not  indispensable  that  the  plaintiff  in  an  ac- 
tion of  ejectment  should  show  a  perfect  indefeas- 
ible estate  in  fee  simple,  to  authorize  a  recovery 
against  one  who  can  establish  no  legal  right  either 
of  property  or  possession.  Lewis  v.  Goguette,  8 
Stew.  &  P.  184. 

But  possession  should  not  be  ousted  without  a 
clear  title  in  the  other  party,  especially  when  it  baa 
t>een  upheld  by  the  state  tribunals.  Preston  v. 
Bowmar,  19  U.  S.  6  Wheat  580, 6  L.  ed.  836. 

And  a  plaintiff  in  ejectment  who  has  no  title 
whatever  cannot  recover,  though  he  sue  for  the  use 
pto  d  benefit  of  another  who  has  the  title.  Brooking 
V.  Dearmond.  27  Ghi.  58. 

But  a  defendant  in  ejectment  who  shows  no  title 
to  the  lands  in  dispute  cannot  take  advantage  of 
technical  imperfections  in  the  pJaintiff^s  title  (Mo- 
Alister  v.  Williams*  1  Overt  (Tenn.)  107;  Zeringue 
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Northrop  v.  'Wright,  7  Hill,  477.  489,  4WJ; 
Burhans  v.  Van  Vandt,  7  Barb.  92. 102;  Jaekson 
Y,  Newton,  18  Johns.  865;  Marble  y.  Me  Minn, 
57  Barb.  615;  Parker  v.  Merrimack  River  L,  db 
O.  Propre,  8  Met.  91;  Owene  ▼.  Mpers,  20  Pa. 
184;  BannonY.  Brandon,  34  Pa.  263;  Brandon 
Y,  Bannon,  88  Pa.  68;  Lodge  v.  Patterson,  8 
Watts,  74;  Caperton  v.  Gregory,  11  Gratt.  505; 
Ridgeway  ▼.  BoUiday,  69  Mo.  444;  Cannon  v. 
Sioekmon,  86  Cal.  586;  ^a^^«  ▼.  Martin,  45  Cal. 
659;  Blighty.  Rochester,  2011.  S.  7  Wheat.  686. 
548,  5  L.  ed.  516-519;  Chapin  v.  ^un^  40 
Mich.  696;  Tobey  v.  -8«»r,  60  Wis.  810,  812, 
818;  Singer  Mfg.  Co.  v.  miman  (Ariz.)  June  10. 
1889;  Grimth  y.  Smith  (Neb.)  June  18,  1889; 
Giles  V.  Ptatt,  2  Hill.  L.  489. 

An  offer  to  buy  out  a  hostile  claim  will  not 
estop  the  party  making  such  offer  from  assert- 
ing title  by  adyerse  possession  preyiously  ac- 
quired. 

Furlong  y.  Gooney,  72  Cal.  822;  Friek  y. 
Sinon,  75  Cal.  887;  Pacific  Mut.  L.  Ins.  Go.  y. 
Stroup,  68  Cal.  160;  Riggs  y.  RHey,  12  West. 
Rep.  744. 118  Ind.  208. 

The  agreement  of  March  5  was  rescinded 
long  before  the  commencement  of  the  action. 

The  Bradstreets  refused  to  conyey  according 
to  its  terms,  and  such  refusal  gave  Couse  the 
right  to  assent  to  the  rescission  and  to  treat  the 
agreement  as  abandoned. 

HvltbeU  Y.Pacific  Mut.  L.  Ins.  Co.  1  CentRep. 
78.  100  N.  Y.  47;  Lawrence  y.  Taylor,  5  Hill. 
107,  114,  115;  Morange  y.  Morris,  8  Keyes,  48; 
Graves  v.  White,  87  N.  Y.  468.  466;  Gerard, 
Real  Estate,  8d  ed.  492,  and  cases  cited;  Cross  y. 
Beard,  26  N.  Y.  88;  Starhird  y.  Barrons,  88  N, 
Y.  287. 

The  rule  in  such  eyent  would  be  to  restore  the 
respective  parties  to  their  rights  as  they  existed 
prior  to  the  making  of  the  contract. 


Battle  Y.  Rochester  City  Bank,  8  N.  Y.  88,  91; 
HarrU  v.  ffiscock,  91  N.  Y.  845. 

Messrs.  W.  &  G.  W.  YoumaAS*  for  re- 
spondent: 

One  who  has  recognized  the  title  of  plaintiff, 
by  offering  to  purchase  of  him,  cannot  set  up 
adverse  possession. 

Jackson  y.  Britton,  4  Wend.  507. 

An  offer  to  purchase  lands  by  a  party  having 
the  title  does  not  impair  or  affect  his  right. 
Such  offer,  however,  by  a  party  bars  the  de- 
fense of  adverse  possession. 

Ibid.  See  Jackson  v.  Croy,  12  Johns.  427; 
Jaekson  v.  Cuerden,  2  Johns.  Cas.  868. 

As  the  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  it  lofficallv  follows 
that  the  defendant  may  resist  his  suit  by  any 
title,  either  held  by  himself  or  outstanding, 
which  will  show  that  the  plaintiff  lacks  an  ele- 
ment which  is  essential  to  his  right  to  recover. 

Green  v.  Scarlett,  8  Grant,  Cas.  228;  3  Wait, 
Act  &  Def .  p.  109,  and  cases  there  cited. 

Potter »  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  ejectment,  and  was  brought 
to  recover  possession  of  an  undivided  one- 
twelfth  part  of  the  premises  described  in  the 
complaint.  The  answer  was  a  denial  of  the 
complaint ;  also  title  in  the  defendant ;  also 
title  in  the  defendant  arising  from  adverse 
possession  of  the  premises  for  more  than 
twenty  years  and  a  counter-claim.  The 
premises  as  claimed  in  the  complaint  consist 
of  100  acres  in  the  N.  W.  corner  of  the  E.  i 
of  Great  lot  No.  24,  Evans'  Patent,  in  Dela- 
ware County.  It  was  stipulated  by  the  de- 
fendant, for  the  purposes  of  this  appeal,  that 
the  plaintiff  showed  title  in  herself  as  one 
of  the  heirs- at- law  of  Martha  Bradstreet,  de- 


▼.  WiUiams,  15  la.  Ann.  76);  and  when  the  plaintiff 
in  ejectment  shows  a  connection  between  his  title 
and  the  title  of  the  person  in  whose  name  he  sues, 
it  wHl  be  considered  that  he  is  authorized  to  tise 
the  name  of  the  latter  in  the  action.  Adams  v. 
McDonald,  28  Ga.  671. 

Of  course.  It  cannot  avail  the  plaintiff  anything 
to  show  that  some  third  person  has  a  better  right 
to  the  premises  in  dispute  than  the  defendant,  un- 
less he  can  connect  himself  in  some  way  with  the 
title  of  such  third  person;  and  the  same  rule  will 
apply  to  the  defendant  in  an  action  of  ejectment 
See  Bailey  v.  March,  8  N.  H.  274;  Enfield  Proprs.  v. 
Permit,  8  N.  H.  612;  Tyler,  Ejectment  and  Adverse 
Poesesslon,  chap.  4,  p.  74. 

As  the  law  now  stands  any  equitable  defense  may 
be  interposed  in  a  proceeding  at  law  to  recover  the 
poaseasion  of  real  estate.  Not  only  so,  but  in  ac- 
tions strictly  legal,  the  defendant  may  havepoei- 
tiye  or  affirmative  relief  for  matter  purely  equita- 
ble, in  a  case  properly  stated,  by  way  of  a  counter- 
claim or  cross-demand.  Rozlerz  v.  Van  Dam,  16 
Iowa,  175,  178. 

The  general  doctrine  in  actions  of  ejectment  is 
that  the  plaintiff  must  recover  upon  the  strength 
of  bJs  own  title  and  cannot  rely  upon  the  weaknees 
of  the  defendant's  daim.  And  if  the  case  depends 
upon  the  legal  title,  the  defendant  may  show  an 
outstanding  title  In  some  third  party,  and  need  not 
show  that  he  holds  It  himself  or  that  his  possession 
relates  to  It;  but  it  must  usually  appear  in  such  a 
case  that  this  outstanding  title  existed  at  the  time 
of  the  commencement  of  the  suit,  and  was  one  on 
which  the  holder  could  recover,  if  he  assert  his 
right  under  ft.  Love  v.  Slmms,  22  U.  8.  9  Wheat. 
18  L.  R  A. 


515, 6  L.  ed.  149;  Henderson  v.  Tennessee,  61  U.  8. 10 
How.  811, 18  L.  ed.  434;  Raynor  v.  Timerson,  46  Barb. 
518;  areen  v.  Scarlett,  3  Grant,  Cas.  228;  Townsend' 
V.  Downer,  32  Vt.  188;  Atkins  v.  Lewis,  14  Gratt.  90; 
Dickinson  v.  Collins,  1  Swan,  516;  Sharp  v.  Johnson, 
22  Ark.  79;  Roe  v.  Baxter,  88  Ga.  81;  Qjnnelly  v. 
Doe«  8  Blackf.  820;  Stuart  v.  Dutton,  89  HI.  91; 
Nixon  v.  Porter,  38  Miss.  401;  McDonald  v.  Schnei- 
der, 27  Mo.  405;  Masterson  v.  Cheek,  23  111.  72;  Sutton 
V.  McLeod,  28  Ga.  569.  But  see  Perkins  v.  Blood,  86 
Vt.  278;  Field,  Lawyer's  BriefS,  •  44, 

Adverse  possession  is  made  out  by  the  co-exist- 
ence of  two  distinct  ingredients:  the  first,  such  a 
title  as  win  afford  color;  and,  second,  such  poeses- 
slon under  it  as  will  be  adverse  to  the  right  of  the 
true  owner;  and  whether  these  two  essentials  exist 
is,  in  all  cases,  a  question  of  law,  to  be  determined 
by  the  court,  though  the  facts  upon  which  they  are 
'  founded  are  for  the  finding  of  the  jury.  Baker  v. 
Swan,  82  Md.  865;  Dixon  v.  Cook,  47  Miss.  220.  See 
Washburn  v.  Cutter,  17  Minn.  861. 

To  determine  what  acts  are  sufScient  to  consti- 
tute an  adverse  possession,  attention  should  be 
given  to  the  character  of  the  property,  to  discover 
the  object  of  owning  it,  and  the  uses  to  which  it 
would  ordinarily  be  applied,  that  the  mind  with 
which  it  was  possessed,  as  well  as  the  mind  with 
which  such  possession  was  acquiesced  in,  may  be 
the  better  understood.  Coming  v.  Troy  L  Sc  N. 
Factory,  44  N.  Y.  577;  6  Wait,  Act.  Sc  Def.  487.  See 
notes  to  Illinois  Cent.  R.  Co.  v.  Houghton  (Dl.)  1  L. 
R.  A.  218;  Gage'  v.  Hampton  (111.)  2  L.  R.  A.  612; 
Brck  V.  Church  (Tenn.)  4  L.  R.  A.  641;  Cramer  v. 
Clow  <Iowa)  9  L.  R.  A.  772;  Baker  v.  Oakwood  (N,  Y.) 
10  L.  R.  A.  887. 
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ceased,  to  an  undivided  one  twelfth  of  the 
premises  in  question,  except  as  such  title 
may  have  been  defeated  bj^  the  adverse  hold- 
ing of  the  defendant  herein,  and  his  prede- 
cessors, or  parted  with  by  force  of  the  agree- 
ment of  date  March  5,  1875,  hereinafter  set 
forth.  The  plaintiff  proved  and  read  in  evi- 
dence an  instrument  of  which  the  following 
is  a  copy:  "Received  from  A.  Couse  his 
DOte  of  $400  for  the  purchase  price,  with 
costs  of  suits,  of  an  undivided  two-thirds 
interest  in  100  acres  in  the  northwest  corner 
of  Great  loc  24,  Evans'  Patent,  known  as  the 
'Wild  Lot,'  and  being  the  same  premises 
claimed  to  have  been  occupied  by  the  said 
Couse  for  some  years  past';  and  I  agree  to 
forward  to  said  Couse  by  mail,  within  ten 
days,  a  deed  therefor.  W.  Youmans,  Attor- 
ney for'Bradstreet  Heirs.  Dated  Delhi,  N. 
Y.,  March  5,  1875,  "—proved  that  the  land 
therein  mentioned  was  that  in  dispute ;  also 
gave  evidence  that  the  note  had  not  been 
paid,  and  the  recovery  of  a  judgment  upon 
the  ftote  which  had  not  been  paid.  The  de 
fendant  examined  his  grantor  at  considerable 
length  to  prove  the  defense  of  adverse  pos- 
session of  the  premises,  and  that  the  defend- 
ant entered  into  the  possession  under  a  deed 
from  his  father,  Alexander  Couse,  in  1882, 
who  entered  into  the  possession  of  the  prem- 
ises in  1849,  under  a  deed  from  his  father, 
Peter  Couse,  Sr.,  who  some  years  before  en- 
tered into  possession  under  a  written  title 
from  Joseph  Nutter,  and  that  such  occupa- 
tion had  been  continuous  for  over  forty  years, 
and  none  of  the  occupants  had  enterea  into 
possession  under  plaintiff,  or  anvone  from 
whom  plaintiff  derived  title,  and  was  pro- 
ceeding with  the  examination  of  other  wit- 
nesses upon  that  subject,  when  the  court 
ruled  as  follows : 

"  The  Court.  I  think  I  must  stop  this  evi- 
dence. You  must  make  some  other  defense 
than  the  Statute  of  Limitations,  or  I  must 
direct  a  verdict  against  you.  The  more  I 
think  of  this  question,  the  more  I  think  the 
Statute  of  Limitations  cannot  prevail  here." 
Defendant's  counsel  duly  excepted  to  such 
ruling  and  decisions.  **  The  court  rules  that 
under  the  contract  of  March  5,  1875,  and  the 
note  of  $400  given  therefor,  and  the  various 
stipulations  and  contracts  in  connection  with 
that,  this  defendant  has  lost  his  right  to  avail 
himself  of  the  adverse  possession  of  himself 
and  of  his  predecessors,  and  declines  to  re- 
ceive any  further  evidence  of  occupation  and 
of  adverse  possession  by  the  defendant  and 
his  predecessors."  To  which  ruling  and  de- 
cision the  defendant's  counsel  duly  excepted. 

After  some  additional  evidence  upon  the 
part  of  the  plaintiff  in  relation  to  a  subse- 
quent arrangement  as  to  the  time  and  condi- 
tion of  delivery  of  the  deed  and  payment  of 
the  purchase  price  the  court  directed  a  ver- 
dict for  plaintiff,  to  which  defendant  ex- 
cepted. When  the  defendant  was  thus  pre- 
cluded from  giving  further  evidence  on  the 
subject,  that  already  given  tended  to  prove 
title  by  adverse  possession  in  the  defendant's 
grantor  at  the  time  such  instrument  of  March 
5,  1875,  was  made.  And  there  was  presented 
a  question  of  fact  for  the  jury  in  that  re- 
spect; and  title  so  established  may  be  as 
13  L.  R.  A. 


effectual  as  that  created  in  any  other  manner 
for  the  purposes  of  remedy  or  defense  founded 
upon  it.  Barnes  v.  Light,  116  N.Y.  34.  and 
cases  there  cited.  Upon  this  state  of  facts 
the  question  is  presented  whether  the  defend- 
ant should  have  been  precluded  or  estopped 
from  proving  the  defense  of  title  to  the 
premises  by  adverse  possession.  The  plain- 
tiff and  Alexander  Couse,  at  the  time  such 
contract  was  made,  respectively  claimed  to 
be  the  owner  of  the  premises ;  and  for  the 
purposes  of  the  question  it  maV  here  be  as- 
sumed that  Alexander  Couse  and  his  grantor 
had  been  in  the  actual  and  continuous  pos- 
session of  the  premises  for  forty  or  more 
years,  and  th^  plaintiff,  and  those  under 
whom  she  claimed,  had  not  during  that 
period,  if  ever,  been  in  the  actual  possession, 
and  that  the  said  defendant,  nor  any  of  his 
grantors,  had  ever  entered  into  or  retained 
possession  of  the  premises  with  any  permis- 
sion of  or  privity  with  the  plaintiff  or  her 
predecessors  in  title.  In  the  absence  of  any 
of  these  relations  the  delendant  and  his  grant- 
ors owed  no  duty  or  obligation  to  the  plain- 
tiff, and  was  therefore  at  liberty  to  fortify 
his  title  or  purchase  peace  at  any  price  and 
of  whomsoever  he  chose.  If,  however,  the  ad- 
verse possession  of  the  defendant's  grantor, 
and  those  under  whom  he  entered  and  claimed, 
had  not  ripened  into  a  title  at  the  time  the 
contract  of  March,  1875,  was  made,  the  right 
to  assert  the  continuance  thereafter  of  such 
possession  to  perfect  and  support  title  as 
against  the  plaintiff  would  have  been  de- 
feated by  it.  I  am  aware  of  the  rule  that 
where  a  lessee  or  vendee  enters  into  possession 
of  premises  under  a  lease  or  contract  he  can- 
not, while  he  remains  in  possession,  dispute 
the  title  of  the  lessor  or  vendor,  but  this  case 
is  lacking  in  the  essential  element  which 
creates  such  estoppel.  Neither  the  defendant 
nor  his  grantors  entered  into  the  possession 
by  any  manner  of  consent  or  contractual  re- 
lation with  the  plaintiff  or  her  ancestors  or 
grantors.  The  rule  in  relation  to  estoppel 
does  not  apply  **  where,  at  the  time  of  the 
purchase,  the  vendee  is  in  as  owner,  claim- 
ing title,  and  his  entry  was  not  under  the 
vendor."  Glen  v.  Oibson,  9  Barb.  634-640. 
Where  a  man  is  in  possession  of  land  as 
owner,  having  title,  he  is  at  liberty  to  pur- 
chase the  land  over  again  as  often  as  claim- 
ants shall  appear  who  are  not  in  possession, 
and  thus  quiet  such  claims  and  fortify  his 
title,  without  being  estopped  from  disputing 
the  title  of  such  subsequent  vendors,  should 
it  afterwards  become  necessary  for  him  to  do 
so."  Jackson  v.  Leek,  12  Wend.  105;  Bain 
V.  Matteson,  54  N.  Y.  666.  Even  in  a  con- 
summated purchase  the  grantee  in  fee  may 
purchase  in  an  outstanding  title  hostile  to 
his  grantor,  and  fortify  his  own  defective 
title.  Kenada  v.  Gftrdner,  3  Barb.  589.  In 
Watkins  v.  Ilolman,  41  U.  S.  16  Pet.  54,  10 
L.  ed.  885,  it  is  said  by  the  court  in  discuss- 
ing such  relations  that  "  the  relation  of  land- 
lord and  tenant  in  no  sense  exists  between 
vendor  and  vendee."  Judge  Bronson,  in  de- 
livering the  opinion  of  the  court  in  Osterhout 
V.  Shoemaker,  8  Hill,  513-518,  says:  "The 
grantee  takes  the  land  to  hold  for  himself, 
and  to  dispose  of  it  at  his  pleasure.     He 
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owes  no  faith  or  allegiance  to  the  grantor, 
and  be  does  him  no  wrong  when  he  treats 
him  as  an  utter  stranger  to  the  title. " 

These  views  lead  to  the  conclusion  that  the 
exceptions  before  mentioned  were  well  taken, 
and  require  a  new  trial. 

Judgment  should  he  reversed^  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haight  and  Parker,  JJ., 
dissenting,  and  Follett,  Ch.  J.,  not  sitting. 

Haight,  J. ,  dissenting : 

This  is  an  action  of  ejectment  to  recover 
An  undivided  one- twelfth  part  of  the  lands 
'  described  in  the  complaint.  The  defense  is 
adverse  possession.  It  appears  by  the  stipu- 
lation of  the  parties  that  ^'the  plaintiff 
Bhowed  title  in  herself,  as  one  of  the  heirs- 
At-law  of  Martha  Bradstreet,  deceased,  to  an 
undivided  one  twelfth  of  the  premises  in 

Question  except  as  such  title  may  have  been 
efeated  by  the  adverse  holding  of  the  de- 
fendant herein  and  his  predecessors,  or  parted 
with  by  force  of  an  agreement  between  W. 
Youmans,  attorney  for  the  Bradstreet  heirs, 
and  Alexander  Couse,  dated  March  5,  1875. " 
It  appears  that  on  the  2d  day  of  January, 
1874,  one  Alexander  Couse  was  in  possession 
of  the  lands  in  question,  and  that  on  that 
day  the  plaintiff,  with  others,  known  as  the 
**  Bradstreet  heirs,  *'  brought  actions  through 
W.  Youmans,  their  attorney,  against  him, 
in  ejectment,  for  the  lands  in  question ;  that 
thereafter,  and  on  the.5th  day  of  March,  1875, 
an  agreement  was  entered  into  between  the 
parties,  by  which  the  actions  were  settled 
and  discoAtinued,  he  agreeing  to  purchase 
the  interests  of  the  plaintiffs  in  the  premises 
»t  a  stipulate  price,  giving  his  note  there- 
for, and  they  agreeing  to  deliver  him  a  deed 
therefor  within  ten  da^rs.  This  agreement 
was  subsequently  moditied  so  as  to  provide 
that  the  deed  should  be  delivered  upon  the 
payment  of  the  note.  The  note,  although 
long  past  due,  has  never  been  paid.  It 
further  appears  that  on  the  7th  day  of  Feb- 
ruary, 1882,  Alexander  Couse  quitclaimed 
the  lands  in  question  to  his  sou,  the  defend- 
ant in  this  action,  who  thereupon  entered 
nto  possession,  and  now  claims  to  hold  the 
0ame  adversely  to  the.i)laintiff.  The  question 
thus  presented  for  review  is  as  to  whether  he 
4can  avail  himself  of  that  defense. 

I  shall  not  question  the  doctrine  that  one 
holding  adversely,  and  defending  upon  that 
ground,  may  purchase  of  a  third  person  an 
outstanding  title  to  support  his  own,  whether 
he  doubts  the  validity  of  his  previous  title 
or  not,  and  that  such  purchase  will  not  affect 
his  right  to  defend  under  his  claim  of  ad- 
verse possession.  But  a  very  different  ques- 
tion is  presented  by  the  facts  under  consid- 
eration. As  we  have  seen,  the  plaintiff's 
record  title  is  conceded.  In  1874  she  brought 
jin  action  in  ejectment  to  recover  the  posses- 
sion of  the  premises,  or  of  her  interest 
therein,  and  that  action  was  settled  and  dis- 
isontinued,  the  defendant  therein  agreeing  to 
purchase  her  interest  in  the  premises.  By 
such  settlement  and  agreement  the  defendant 
in  that  action  not  only  admitted  and  recog- 
jiized  her  title  and  ri^ht  to  recover,  but  also 
waived  his  right  or  claim  of  adverse  posses- 
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sion,  and  his  possession  in  the  premises 
thereafter  must  be  deemed  to  be  under  the 
contract  of  purchase.  By  such  agreement 
the  plaintiff  was  induced  to  discontinue  her 
action,  and  thus  forego  the  establishing  of 
her  title  by  judicial  decree.  This  action  was 
brought  eight  years  afterwards,  and  if  the 
defendant  is  now  permitted  to  avail  himself 
of  the  defense  of  adverse  possession  he  may 
now  be  able  to  prove  and  establish  that  which 
he  could  not  have  done  eight  years  ago.  He 
may  thus  be  permitted  to  establish  a  de- 
fense, in  consequence  of  the  agreement  and  a 
breach  thereof,  which  could  not  have  been 
maintained  had  the  settlement  and  agreement 
not  been  made.  This  cannot  be  allowed 
under  the  well-settled  principles  of  estoppel. 
The  agreement  placed  the  plaintiff  in  a  po- 
sition where  she  could  not  maintain  an  action 
to  oust  the  defendant's  grantor  until  he  had 
made  a  breach  in  his  contract  to  purchase. 
The  defendant  gets  no  greater  or  better  title 
than  his  father  had,  and  if  the  defense  was 
not  available  to  the  father  it  would  not  be  to 
the  son.  There  is  no  claim  of  fraud  or  de- 
ception in  making  the  contract. 

Sedgwick  <&  Wait,  in  their  treatise  on 
"Trial  of  Title  to  Lands,"  at  section  317, 
say  :  "  When  a  person  in  possession  of  lands 
covenants  with  another  to  pay  him  for  the 
land,  he  thereby  acknowledges  the  title  of 
the  vendor,  and  is  estopped  from  setting  up 
an  outstanding  title  or  title  in  himself  unless 
he  can  show  that  he  was  deceived  or  imposed 
upon  in  making  the  agreement. " 

In  Jackson  v.  Ayers^  14  Johns.  224,  where 
the  defendant  was  in  possession  of  land,  and 
had  agreed  with  the  plaintiff  to  purchase 
and  pay  him  therefor,  it  was  held  in  a  sub- 
sequent action  of  ejectment  that  the  defend- 
ant was  estopped  from  setting  up  a  title  by 
adverse  possession  in  himself.  In  the  case 
of  Jackson  v.  Britton,  4  Wend.  507,  it  was 
held  that,  while  an  offer  to  purchase  land  by 
a  party  having  title  does  not  impair  or  affect 
his  right,  it,  however,  bars  the  defense  of 
adverse  possession.  In  Coming  v.  Troy  I.  <Sk 
N.  Factory,  34  Barb.  485-489,  Hogeboom.  J., 
in  delivering  the  opinion  of  the  court,  says: 
**Nor  could  they  during  the  same  period 
continue  an  adverse  possession  previously 
commenced.  By  taking  a  lease  from  the  De 
Freests  they  acknowleaged  their  title  and 
right  to  convey.  They  held  under  this 
title,  and  recognized  it  as  the  true  title. 
They  must  be  deemed  to  have  waived  any 
previous  imperfect  rights  which  they  had 
already  acquired  under  a  prior  incipient  ad- 
verse possession.  The  doctrine  of  cumulative 
disabilities  does  not  apply.  The  defendants 
are  prevented  from  setting  up  during  this 
period  an  adverse  possession,  not  for  the 
reason  that  they  could  not  purchase  an  out- 
standing title  for  the  purpose  of  perfecting 
their  right  or  quieting  their  possession,  but 
because  by  taking  a  lease  from  the  De  Freests 
they  have  placed  the  latter  under  a  disability, 
in  a  position  where  they  cannot  take  proceed- 
ings to  oust  the  defendants,  and  of  course 
where  (he  Statute  of  Limitations  should  not 
be  permitted  to  run  against  them.  It  would 
seem,  therefore,  entirely  dear  that,  as  this 
lease  did  not  expire  until  1852,  the  defend- 
14 
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ants  cannot  avail  themselves  of  the  defense 
of  adverse  possession."  In  Jackson  v.  Ouer- 
den,  2  Johns.  Cas.  858,  the  defendant  wrote 
a  letter  to  one  Mary  Clark  the  plaintiff's 
lessor,  in  which  he  offered  to  purchase  of  her 
lands  of  which  he  was  then  in  possession. 
Subsequently,  and  in  an  action  of  ejectment, 
he  offered  to  give  evidence  of  more  than 
twenty  years'  adverse  possession  in  himself. 
This  was  excluded  by  the  trial  judge.  On 
review  it  was  held  that  the  letter  of  the  de- 
fendant was  sufQcient  prima  facie  for  the 
plaintiff  to  recover ;  that  while  the  defendant 
was  not  precluded  from  showing  that  he 
grounded  his  letter  on  a  mistake,  he  was 
precluded  from  setting  up  adverse  possession 
or  the  Statute  of  Limitations;  that  the  ac- 
knowledgment in  his  letter  takes  away  the 
Statute.  See  also  JacJaon  v.  Spear,  7  Wend. 
401 ;  Fotigate  v.  Herkimer  Mfg.  <fe  Hydraulic 
Co,  12  Barb.  852-856 ;  Tompkins  v.  Snm,  68 
Barb.  525-588 ;  Jackeon  v.  talker,  7  Cow. 
637-642;  SayUe  v.  »miih,  12  Wend.  67; 
Ingraham  v.  Baldwin,  9  N.  Y.  45-47 ;  Smith 
V.   Babeock,  86  N.    Y.    167,  168 ;  MeMath  v. 


leel,  64  Oa.  695 ;  QarlingUm  v.  ChpOand,  8d 
S.  C.  57-67 ;  7  Am.  &.  Eng.  Encyclop.  Law, 
82,  title,  Estoppel 

As  we  have  seen,  the  suits  were  settled 
and  discontinued,  and  this  furnished  a  good 
consideration  for  the  agreement  which  thence- 
forth became  binding  upon  the  parties. 
Their  rights  were  fixed  by  it,  and  the  ^>aity 
in  default  cannot  now  go  back  and  litigate 
questions  that  were  disposed  of  in  the  settle- 
ment. Again,  it  appears  that  an  action  was 
brought  upon  the  note  given  by  Alexander 
Couse,  and  that  he  interposed  the  defense 
that  it  was  given  for  the  purchase  price  of 
the  lands  in  question,  and  that  the  plaintiflT 
had  committed  a  breach  of  the  contract  in 
failing  to  deliver  the  deed  in  accordance 
with  the  terms  of  the  contract.  Upon  thia 
issue  the  plaintiff  had  judgment,  thus  for- 
ever disposing  of  the  facts  that  the  contract 
of  purchase  was  made,  and  that  there  waa 
no  breach  thereof  on  the  part  of  the  plaintiff. 

The  judgment  should  be  affirmed. 

Paprker,  J.,  concurs. 
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Samuel  P.  DAVIS,  Appt,, 

TOWN  OF  SEYMOUR. 
(50  Gonn.  681.) 

1*  Claima  in  different  eovnta  against  a 
town  for  injuries  to  sheep  imder  Qen.  Stat.. 
•  8762,  not  being  hased  on  contract,  cannot  be 
united  to  make  up  the  amount  necessary  to  give 
jurisdiction  to  the  court  of  common  pleas. 

8.  A  mere  statutory  obllMtlon  to  pay 
money  does  not  raise  animpli^  contract  to  pay 
it.   The  liability  depends  on  the  statutelltaelf . 

(December  16, 1890.) 

APPEAL  by  plahitiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  erasing  from  the  docket  his  ac- 
tion brought  to  recover  compensation  for  sheep 
which  had  been  killed  by  dogs.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Verreniee  Munfl^er,  for  appellant: 

Section  812,  Gen.  Stat.,  permits  the  adding 
together  of  the  different  claims  in  case  of  im- 
plied contracts.  Wherever,  therefore,  the  law 
will  imply  a  contract  to  pay  a  sum  of  money 
then  this  Statute  applies. 

Section  8752  creates  the  liability  to  pay  cer- 
tain sums  of  money.  When  the  exact  amount 
has  been  ascertained  in  the  way  pointed  out  by 
the  Statute  then  the  law  implies  a  promise  to 
pay  it. 

Pom.  Rem.  &  Rem.  Rights,  §512,  p.  552; 
1  Am.  &  Eng.  Encyclop.  Law,  886. 

An  implied  contract  is  co-ordinate  with  duty, 
and  whenever  it  is  certain  that  a  man  ought  to 
do  a  particular  thing  the  law  supposes  him  to 
do  that  thing. 

Anderson,  Law  Diet.  pp.  86,  248,  527;  2  Bl. 
Com.  159;  1  Wait,  Act.  &  Def.  378. 

Where  it  is  the  duty  of  a  defendant  to  do  an 
act,  the  law  implies  a  promise  to  fulfill  it 
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Bailey  v.  New  T&rk  Cent,  db  K  R.  R.  Co.  89 
U.  S.  22  Wall.  689, 22  L.  ed.  849;  Seewit  v.  Irue^ 
58  N.  H.  628;  Anderson.  Law  Diet.  p.  627; 
Farwell  v.  Rockland,  62  Me.  296;  Bath  v.  FVee- 
jK^,  5  Mass.  826:  Waller  y.  Bank  of  Kentucky^ 
8  J.  J.  Marsh.  201;  1  Chitty,  Cont  11th  Am. 
ed.  p.  87. 

A  liability  imposed  by  statute  is  no  greater 
than  a  common-law  liability.  In  either  case 
the  duty  to  discharge  it  is  the  same.  When, 
therefore,  the  Statute  creates  a  debt,  or  gives 
to  a  party  the  right  to  demand  from  anotner  a 
sum  of  money,  the  law  raises  an  implied  prom- 
ise to  pay  it. 

See  1  Comyn,  Dig.  p.  187. 

The  Statute  in  question  does  not  provide  a 
remedy  to  enforce  the  liability  created  by  it. 
Under  such  circumstances  the  common  law 
provides  the  remedy. 

Hartford  dh  N.  H,  B,  Co.  v.  Kennedy,  18 
Conn.  517;  1  Swift.  Dig.  *586. 

If  no  form  of  action  is  prescribed  by  tbe 
Statute,  debt  is  the  proper  remedy.  In  this 
State,  in  such  cases,  an  action,  called  an  action 
on  the  Statute,  will  also  lie. 

1  Swift,  Dig.  »585.  586. 

At  common  law  debt  would  He  to  recover 
money  due,  ''upon  simple  contracts,  express  or 
implied,  whether  verbal  or  written,  and  upon 
contracts  under  seal;  or  of  record,  and  on  stat- 
utes by  a  party  aggrieved." 

1  Chitty,  PI.  108;  1  Swift.  Dig.  p.  578. 

If  debt  would  lie,  so  would  assumpsit. 

1  Chitty,  PI.  106. 

The  law  implies  a  promise,  "where  a  Ilabflity 
to  indemnify  is  imposed  by  Statute." 

1  Swift.  Dig.  *898.    See  MUford  v.  Com.  3 
New  Eng.  Rep.  781,  144  Mass.  64;   P^wlet  v 
SandgaU,  19  Vt.  688;  BeU  v.  Burrows,  Bull 
N.  P.  129;  Rann  v.  Oreen,  Cowp.  474;  HSiU- 
borough  County  v.  Londonderry,  48  N.  H.  452- 
Metropolitan  R,  Co,  v.  District  of  Columbia, 
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182  U.  S.  1,  38  L.  ed.  281;  Hmgh  v.  United 
States  Bldg.  L.  db  L.  Asso,  19  W.  Va.  792; 
Shepherd  v.  HiUs,  11  Exch.  56;  KeUogg  v. 
Union  Co.  12  Conn.  16;  1  Wait,  Act.  &  Def. 
377;  Chads  v.  Harris  Mfg,  Go,  68  Wis.  281. 

Messrs,  Woovter*  WilliamB  &  Gainer, 
for  appellee: 

The  amount  of  damage  or  matter  in  demand, 
as  stated,  is  clearly  and  positively  below  the 
sum  of  $100,  and  therefore  below  the  jurisdic- 
tion of  the  Court  of  Common  Pleas. 

Hunt  V.  Boekwdl,  41  Conn.  51;  Camp  v. 
Stevens,  46  Conn.  92. 

The  counts  could  not  be  added  together  so 
as  to  bring  the  case  within  the  jurismction  of 
the  court. 

Nichols  V.  Hastings,  86  Conn.  646;  Camp  v.> 
Stevens,  supra;  Deniaon  v.  Denisan,  16  Conn. 
86;  Denton  v.  Danhury,  48  Conn.  868. 

Andrews,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  the  Court  of 
Common  Pleas  in  New  mven  County,  under 
Gen.  Stat.,  §  8752.*  The  complaint  contains 
three  counts.  The  first  one  alleges  that  on  a 
day  named  certain  sheep  of  the  plaintiff, 
worth  $12,  were  killed  by  dogs  within  the 
Town  of  Seymour,  and  that  he  gave  notice, 
and  afterwards  proved  to  the  satisfaction  of 
the  selectmen,  that  the  damage  done  to  them 
thereby  was  $12;  and  the  count  concludes 
**that,  by  force  of  the  Statute  in  such  case 
made  and  provided,  said  Town  became  liable 
to  pay  to  the  plaintiff  and  a  right  of  action 
had  accrued  to  the  plaintiff  to  recover  from 
said  Town,  the  amount  of  said  damage. "  The 
second  and  third  counts  are  in  form  exactly 
like  the  first.  The  second  alleges  a  killing 
of  sheep  on  another  dav,  and  that  the  damage 
was  $77.  The  third  alleges  a  killing  on  still 
another  day,  and  lays  Uie  damage  at  $24. 
The  complaint  claims  damages  to  tne  amount 
of  $150.  The  court  of  common  pleas  has 
jurisdiction  onlv  when  the  demand  exceeds 
$100.  On  motion  by  the  defendant  that 
court  erased  the  case  from  the  docket  for 
want  of  jurisdiction,  and  the  plaintiff  has 
appealed  to  this  court. 

It  was  decided  in  Denison  v.  Denison,  16 
Conn.  88,  that  the  combining  of  the  claims 
in  several  counts  would  not  give  jurisdic- 
tion to  a  court,  where  the  claim  in  the  sepa- 
rate counts,  taken  each  by  itself,  was  not 
sufiScient  for  that  purpose.  This  ruling  has 
been  followed  in  numerous  cases  since,  among 
which  are  Nichols  v.  Hastings,  35  Conn.  546 ; 
Hunt  ▼.  Rockwell,  41  Conn.  51,  and  Camp  v. 
Stevens,  45  Conn.  02.  The  plaintiff  does  not 
deny  the  force  of  these  decisions,  but  he  seeks 
to  avoid  their  application  to  this  case.  He 
says  that  each  of  the  counts  in  the  complaint 
sets  forth  facts  from  which  the  law  implies 
a  contract,  and  that  any  number  of  contracts 
may  be  joined,  and  the  amounts  claimed  in 
all  may  be  added  together,  for  the  purpose 
of  conferring  jurisdiction.  Gen.  Stat.  §  812. 
If  the  plaintiff  when  he  brought  the  action 


That  Statute  provides  that  whan  any  person 
shall  sustain  dama^  to  tils  sheep,  by  reason  of  their 
beiner  killed  or  Injured  by  dogs,  he  shall  inform  the 
selectmen  of  the  town  in  which  the  damagre  is  done, 
who  shall  estimate  the  amount  of  the  damagre, 
which  shall  be  paid  by  the  town.    [Bep.] 
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believed  as  he  now  professes  to  believe,  it 
is  somewhat  singular  that  he  did  not  frame* 
his  complaint  accordinglv.  The  complaint 
declares  that  the  Town  is  liable  by  direct 
force  of  the  Statute,  and  says  nothing  about 
any  contract.  But  does  the  l^w  imply  a 
contract  from  the  facts  stated  in  any  of  the 
counts?  A  contract  is  a  promise  made  on  a 
consideration.  Without  a  consideration  there 
can  be  no  contract,  express  or  impl  ied.  There 
must  be  a  subject  matter  in  respect  to  which 
there  has  been  a  meeting  of  the  minds  of  the 
parties.  A  contract  involves  an  offer  and  an 
acceptance.  One  party  expresses  his  readi- 
ness to  be  bound  to  the  performance  of  some- 
thing concerning  the  subject  matter,  and  the 
other  party  expresses  his  acceptance  of  that 
readiness.  This  is  the  meeting  of  their 
minds  which  is  essential  to  the  making  of  a 
contract.  Where  there  is  a  consideration, 
such  offer  and  acceptance  is  a  contract.  It 
is  true  that  many  times  there  is  such  a  con- 
dition of  facts  that  the  law  will  imply,  some- 
times an  offer  by  one  party  and  sometimes 
the  acceptance  by  the  other,  and  so  supply 
an  element  necessary  to  the  completion  of  a 
contract  which  otherwise  might  be  wanting. 
The  expression  "implied  contract"  is  per- 
haps open  to  objection,  in  that  it  seems  to 
admit  that  an  entire  contract  in  all  its  parts 
may  be  implied.  The  parties  to  a  contract 
can  never  be  implied,  nor  the  subject  mat- 
ter, nor  the  consideration.  These  must  be 
shown.  But  the  promise  which  is  necessary 
to  complete  a  contract  may  be  implied. 
Thus  in  1  Swift.  Dig.  p.  182,  it  is  said : 
"The  term  'implied  contract'  is  generally 
used  to  denote  a  promise  which  the  law,  from 
the  existence  of  certain  facts,  presumes  that 
a  part^  has  made."  And  at  page  897  the 
cases  in  which  the  law  implies  a  promise 
are  brought  together  and  arranged  under  six 
heads.  The  sixth  is,  "where  a  liability  to 
indemnify  is  imposed  by  statute."  The 
plaintiff  claims  that,  wherever  a  statute  or 
the  common  law  imposes  a  duty  or  an  obli- 
gation to  pay  money,  there  the  law  implies 
a  promise  to  perform  that  duty  or  pay  that 
money.  This  claim  cannot  be  maintained. 
Neither  a  statute  nor  a  rule  of  law  alone  raises 
an  implied  promise.  There  must  always  be 
the  fact  of  a  consideration  outside  of  and  in 
addition  to  the  Statute  or  the  rule  of  law ; 
and  the  promise  is  implied  rather  from  the 
consideration  than  from  the  Statute.  The 
Statute  or  the  rule  establishes  the  duty,  but 
the  consideration  raises  the  implied  promise 
to  perform  that  duty.  The  authorities  cited 
by  the  plaintiff  illustrate  this  perfectly. 
Take  the  citation  from  Pomeroy,  Remedies 
and  Rem.  Rights,  %  518.  The  example  there 
given  is  from  Metcalf  on  Contracts,  and  is 
as  follows:  "A  husband  is  bound  to  sup- 
port his  wife,  and  if  he  wrongfully  discards 
her  any  person  may  furnish  support  to  her, 
and  recover  pay  therefor  from  the  husband. 
In  an  action  of  assumpsit,  the  furnishing  of 
the  support  must  be  alleged  to  have  been  by 
the  plaintiff  at  the  request  of  the  husband, 
and  a  promise  by  the  nusband  must  also  be 
alleged.  But  proof  of  the  actual  facts  sup- 
ports both  the  allegations.  The  husband, 
being  by  law  liable  to  pay,  is  held  to  have 
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made  both  the  request  and  the  promise. "  pp. 
203,  204.  The  furnishing  the  supplies  to  the 
wife  is  the  consideration  from  which  the  law 
raises  the  promise  to  perform  the  legal  duty. 
The  citation  from  1  Swift,  Dig.  397,  is  to  the 
same  effect.  It  is  that  where  an  indemnity 
is  imposed  by  a  statute  there  the  law  implies 
a  promise.  The  example  that  explains  this 
rule  is  given  at  page  488,  that  "it  is  the 
foundation  of  suits  brought  by  one  town 
against  another,  or  by  an  individual  against 
a  town,  to  recover  expenses  incurred  in  the 
support  of  a  pauper. "  The  support  of  the 
pauper  is  the  consideration.  Where  one  town 
nas  been  compelled  to  expend  money  in  the 
necessary  support  of  a  pauper  who  belongs 
to  another  town,  there  is  an  implied  promise 
by  the  latter  town  to  p&y  the  former  one,  be- 
cause the  former  has  paid  money  which  the 
latter  ought  to  have  paid.  To  be  sure,  with- 
out the  Statute  there  would  be  no  duty  to 
perform.  But  the  existence  of  a  duty  does 
not  of  itself  raise  any  implied  promise  to 
perform  it.  There  being  a  consideration  for 
a  promise  in  addition  to  the  duty,  the  con- 
ditions exist  from  which  the  law  presumes 
a  promise  to  have  been  made.  If  the  law 
implies  a  promise  from  a  statute  liability 
alone,  to  whom  is  such  promise  made?  Who 
can  sue  upon  it?    The  law  requires  a  hus- 


band to  support  his  wife.  If  he  wrongfully 
discards  her,  is  there  an  implied  promise  to 
her?  Could  she  bring  a  suit?  Each  town  is 
required  by  statute  to  support  its  paupers. 
A  is  a  pauper  belonging  to  the  Town  of 
Seymour.  Is  there  an  Implied  promise  to  A? 
Could  he  sue  the  Town?  If  he  could  not, 
who  could?  Take  another  case.  A  statute 
says  that  every  person  who  steals  the  prop- 
erty of  another  shall  pay  the  owner  treble  its 
value.  Suppose  the  plaintiff's  sheep  had 
been  stolen,  and  he  should  bring  an  action 
for  the  treble  value.  Would  he,  or  could  he, 
sue  on  an  implied  promise ?''  Or  suppose  that 
the  thief  had  been  sentenced  to  pay  a  fine ; 
that  would  be  a  statute  liability  of  the  most 
emphatic  kind.  Is  it  so  that  there  is  an  im- 
plied contract  on  the  part  of  the  thief  to  pay 
the  amount  of  the.  fine?  Questions  of  this 
kind  might  be  multiplied.  But  these  are 
suflScient  to  show  that  the  plaintiff's  conten- 
tion cannot  be  sustained.  In  the  present  case 
the  Town  is  liable,  if  liable  at  all,  by  the 
direct  force  of  the  Statute.  The  elements  of 
a  contract  are  not  set  forth  in  the  complaint, 
and  do  not  exist  in  the  case. 

Tfiere  is  no  error  in  the  judgment  appealed 
from. 

The  other  Judges  concurred. 
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M.  J.  DAY,  Admr.,  etc.,  of  Burr  Garland, 
Deceased,  et  al,,  Appts,^ 

John  P.  SLAUGHTER,  Admr.,  etc.,  of  Sam- 
uel Garland,  Sr.,  Deceased,  et  at. 

(....Va.....) 

1  •   A  i^  by  will  of  the  use  of  the  profits 
of  a»  plantation  to  a  person  *^under  his  super- 


Intendenoe,"  but  not  to  be  *'bouDd  for  his  past 
debts  or  for  future  debts  and  liabilities  other  than 
decent  and  comfortable  support,"  does  iy>t  give 
him  any  absolute  property  Id  the  t>roflt8,  but  he 
holds  them  as  trustee  for  the  remaindermen  ex- 
cept  as  to  what  he  needs  for  '*deoentand  comfort- 
able support;"  therefore  such  profits  cannot  be 
reached  by  his  creditors. 
8.  A  Talid  trust  for  the  support  of  a  per- 
son may  be  created  which  shall  be  free  from  his 
debts  and  liabilities. 


Note.— Creator  of  estate  may  qualify  its  enjoyment 
by  annexing  cwiditione  and  limitations. 

A  testator  is  under  no  obU^ratlon  to  provide  for 
payment  of  the  debts  of  devisee;  be  may  condition 
his  bounty  as  suits  himself,  if  he  violates  no  rule  of 
law.  He  may  provide  that  the  estate  shall  cease 
upon  bankruptcy  of  the  donee,  or  upon  fllinfr  of  a 
creditor's  suit  to  subject  the  estate  to  the  debt  of 
the  first  donee.    Bramhall  v.  Ferris,  11 N.  Y.  41. 

A  party  may  settle  property  on  another  in. such 
manner  that  it  cannot  be  alienated,  and  oreditora 
and  assiffnees  cannot  take  It,  or  he  may  annex  a 
proviso  that  on  alienation  or  bankruptcy  it  shall 
shift  over  to  a  third  person.  1  Perry,  Tr.  •  888,  cit- 
ing Re  MuiTSeridge's  Trusts,  Johns.  (Ensr.)  625; 
Kearsley  v.  Woodcock,  8  Hare,  185;  Joel  v.  Mills,  3 
Kay  &  J.  4fi8;  Larire's  Case,  2  Leon.  82;  Churchill  v. 
Marks,  1  Goll.  441;  Sharpe  v.  Oosserat,  20  Beav.  470; 
8hee  v.  Hale,  18  Yes.  Jr.  404;  Lewes  v.  Lewe8,6  Sim< 
304;  CJooper  v.  W3ratt,  6  Madd.  482;  Lockyer  v.  Sav- 
age, 2  Strange,  947;  Yamold  v.  Moorhouse,  1  Buss. 
&  M.  364;  Stephens  v.  James,  4  Sim.  499;  Ex  parte 
Oxley,  1  Ball  &  B.  257;  Rochford  v.  Hackman,  9 
Hare,  476;  Ex  parte  Hinton,  14  Ves.  Jr.  568;  Stanton 
v.  Hall,  2  Kuss.  &  M.  175. 

A  spendthrift  trust  in  which  the  grantor  Is  him- 
self the  sole  beneficiary  for  life,  with  power  to  dis- 
pose of  the  trust  property  at  death,  leaving  neither 
18  L.  R.  A. 


the  income  nor  the  corpus  of  the  estate  subjeot  to 
his  debts,  cannot  be  upheld.  Ghonnley  v.  Smith, 
11  L.  R.  A.  565, 130  Pa.  584. 

The  donor  of  the  income  of  a  trust  fund  to  a  per- 
son for  life  may  qualify  the  gift  by  a  provision  that 
the  right  to  receive  the  income  shall  be  inalienable, 
and  it  will  sulBoe  if  the  intention  to  so  make  It  can 
be  clearly  gathered  from  the  instrument  ooostrued 
in  the  light  of  the  circumstances.  Slattery  v.  Wa- 
son,  7  L.  R.  A.  303,  151  Mass.  266;  Broadway  Nat. 
Bank  v.  Adams,  133  Mass.  170;  Baker  v.  Brown,  5 
New  Eng.  Rep.  904, 146  Mass.  860. 

Where  so  much  of  the  income  of  a  trust  fund  is 
given  to  a  person  as  shall  be  necessary  for  his  sap- 
port,  his  right  thereto  is  in  its  nature  InaUenable 
and  cannot  be  reached  by  his  creditor.  Slattery  y. 
Wason,  9upra.  See  Perkins  v.  Hays,  8  Oraj,  406; 
Pope  V.  Elliott,  8  B.  Mon.  56;  Holdship  r.  Patteraon, 
7  Watts,  547. 

The  interest  and  dividends  of  real  estate,  or  per- 
sonal property  held  in  trust,  may  be  enjoyed  by 
the  beneficiary  without  liability  for  hla  debts. 
Nichols  V.  Eaton,  91 U.  S.  716, 28  L.  ed.  254. 

Limitation  in  trust  estates, 
A  trust  may  be  so  limited  that  it  ahail  not  take 
effect  unless  the  beneficiary  is  free  from  debt«  or 
that  his  estate  shall  oease  upon  hJs  beoomlns  in- 
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APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  the  City  of  Lynchburg 
in  favor  of  plaintiff  in  a  suit  brought  to  re- 
cover the  amount  alleged  to  be  due  from  Burr 
Garland,  deceased,  to  the  estate  of  Samuel 
(Garland,  Sr.,  deceased,  out  of  the  surplus  prof- 
its of  an  estate  in  which  Burr  Garland  had  an 
interest.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  J.  Robertson  and  Ed- 
ward S.  Brown  for  appellants. 

Mr.  E.  C  Burks*  for  appellee: 

If  the  intention  of  the  testator  was  to  be- 
queath by  way  of  remainder  to  Mrs.  Morriss 
and  her  children  what  of  the  profits  of  the  es- 
tate had  not  been  expended  by  B.  Garland  for 
his  support,  such  bequest  would  be  void  for 
uncertainty. 

May  V.  Jay7ie9y  20  Gratt.  692;  Missionary 
Soe.  ofM,  E.  Churcfi  v.  Calvert,  ^2  Gratt.  857; 
Carr  v.  Effinger,  78  Va.  197;  CoU  v.  Cole,  79 
Va.  251;  Blair  v.  Muse,  83  Va.  238. 

The  doctrine  of  Brandon  v.  Robinson,  18 
Yes.  Jr.  483.  that  "if  property  is  given  to  a 
man  for  his  life  the  donor  cannot  take  away 
the  incidents  of  a  life  estate"  (alienability  bein^ 
one  of  the  incidents),  is  the  firmly  established 
fin.elish  doctrine;  and  the  same  doctrine  pre- 
vails in  all  of  our  States,  except  two,  in  which 
the  question  has  been  decided. 

Gray,  Restraints  on  Alienation,  §§  134-277. 

The  doctrine  has  been  recognized  in  Virginia. 

mckeU  V.  Randly,  10  Gratt.  336;  Hulme  v. 
Tenant,  1  Lead.  Cas.  Eq.  4th  Am.  ed.  766; 
I^ixon  V.  Rose,  12  Gratt.  429. 

Mr,  J.  Sinf^leton  Di^^i^s,  also  for  appellee: 


B.  Garland's  power  of  diroosal,  as  to  all  the 
profits,  was  ample  and  absolute,  so  that  if  tes- 
tator had  intended  and  attempted  to  convey 
the  surplus,  not  used  and  consumed  by  him,  to 
Mrs.  Morriss,  etc.,  it  would  have  been  clearly 
void. 

Carr  v.  Efflnger,  78  Va.  197;  Cole  v.  Cole, 
79  Va.  251. 

Messrs,  Kirkpatrick  &  Blackford  and 
IL  G.  H.  Dean  also  for  appellees. 

Hinion,  <7.,  delivered  the  opinion  of  the 
court :  ^ 

This  is  the  sequel  to  the  case  of  Garland 
V.  Garland,  reported  in  84  Va.  181. 

As  the  case  was  then  presented,  it  appeared 
that  Wm.  H.  Garland,  executor  of  Burr 
Garland,  deceased,  had  brou/2:ht  a  suit  in  the 
proper  court  in  Mississippi  to  settle  the  ad- 
ministration accounts  of  his  testator  as  ad- 
ministrator <;.  t.  a.  of  Samuel  Giarland,  Sr., 
deceased ;  that  the  court  in  Mississippi  as- 
certained the  amount  due  to  be  $64,130.88, 
and  decreed  that  the  domiciliary  executor, 
the  said  Wm.  H.  Garland,  should  pay  the 
same  to  John  F.  Slaughter,  who  had  qualified 
in  Virginia  as  administrator  de  bonis  non,  e. 
t.  a,,  of  the  said  Samuel  Garland,  Sr.  Burr 
Garland  died  in  Virginia  in  December,  1869. 
On  his  death  there  was  found  in  the  hands  of 
John  T.  Merrell,  in  Lynchburg,  Va.,  the  sum 
of  $1,421.52,  which  was  thc.remains  of  a  sum 
of  money  said  Burr  Garland  had  deposited 
with  him  on  call,  and  subject  to  his  (Burr 
Garland's)  order.  It  also  appeared  that 
when  Burr  Garland  died  he  was  in  posses- 
sion of  certain  conveyances  or  assignments 
to  himself  from  several  legatees  of  the  said 


solvent  and  shall  thereupon  vest  In  another:  but 
the  ceiftui  que  trwst  cannot  hold  and  enjoy  his  In- 
terest entirely  free  from  the  claims  of  creditors. 
Nichol  V.  Levy,  72  U.  8.  6  Wall.  438, 18  L.  ed.  560; 
HaDett  v.  Thompson,  5  Paifire,  583«  3  L.  ed.  840;  Bram- 
hall  V.  Ferris,  14  N.  T.  41;  Easterly  v.  Kaney,  36 
Conn.  18;  Dick  v.  Pltchford,  1  Dev.  &  B.  Eq.  480. 
8ee  White  v.  Thomas,  8  Bush,  661;  Marshall  v.  Rash, 
87  Ky.  U9. 

Property  may  be  eriven  to  a  man  until  he  shall 
become  bankrupt,  and  In  such  case,  neither  the 
man  nor  his  asslRnee  cao  have  it,  beyord  the  period 
limited:  but  if  it  is  iriven  to  a  man  for  Ufe,  the 
donor  cannot  take  away  the  incidents  of  a  life  es- 
tate. Brandon  v.  Robinson,  18  Yes.  Jr.  439:  Oldham 
V.  Oldham,  L.  R.  8  Bq.  Cas.  404;  Shee  v.  Hale,  18  Yes. 
Jr.  404. 

An  interest  in  property  held  in  trust  for  a  person 
durlnflr  life,  under  a  will  providing  that  no  part  of 
it  shall  be  assignable  or  in  any  way  liable  to  be 
taken  for  his  debts,  is  not  property  which  can  law- 
fully be  sold,  assigned  or  conveyed,  or  be  taken  on 
execution.    Billings  v.  Marsh  (Mass.)  10  L.  R.  A.  764. 

A  clause  In  a  will  diverting  property  upon  aliena- 
tion alone  will  embrace  only  the  voluntary  acts  of 
the  party,  and  will  not  apply  to  transfers  by  opera- 
tion of  law,  as  by  bankruptcy.  Lear  v.  Leggrett.  2 
Sim.  479, 1  Russ.  &  M.  690;  Wllkioson  v.  WilkiDSon, 
3  Swanst.  528;  Whitfield  v.  Prickett,  2  Keen,  608. 

If  a  fund  la  devised  to  trustees  with  directions  to 
pay  the  income  to  testator^s  son  during  his  life, 
free  from  the  claims  of  creditors,  income  which  ac- 
crues prior  to  a  decision  of  the  court  of  last  resort 
aathorizing  its  application  to  his  debts,  does  not 
apply  to  debts  which  accrue  after  such  decision. 
BaU  V.  Kentucky  Nat.  Bank  (Ky.)  12  L.  R.  A.  37. 

If  there  is  a  clause  against  anticipation,  an  as- 
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signment  of  arrears  already  accrued  and  not  of 
future  income  is  good.  Re  Stulz's  Trusts,  4  DeG. 
M.  &  G.  404. 

A  declaration  In  a  will  establishing;  a  trust  fund 
thp  Income  to  be  paid  annually  to  a  person  for  life, 
and  not  to  be  subject  to  the  debts  of  the  beneficiary , 
will  not  take  it  out  of  a  statute  making  trust  estates 
subject  to  the  debts  of  the  beneficiary,  where  the 
beneficiary  is  given  power  to  dispose  of  the  prin- 
cipal by  will.  Haycraf  t  v.  Bland  (Ky.)  9  L.  R.  A.  609. 

Where  a  will  gives  a  beneficiary  an  unrestricted 
interest  in  the  Income  of  a  fund  during  his  life,  he 
may.  in  the  absence  of  statutory  prohibition,  alien- 
ate as  a  whole  or  in  part,  before  the  time  fixed  for 
its  payment  Caldwell  v.  Boyd,  7  West.  Rep.  408, 
109  Ind.  447:  Martin  v.  Davis,  82  Ind.  38;  Wood  v. 
Wallace,  24  Ind.  228;  Farmers  &  M.  Sav.  Bank  v. 
Brewer,  27  Conn.  600;  Perry,  Tr.  6  886;  Story,  Bq. 
Jur.  M  974, 1044. 

Trustees  may  he  clotfied  with  discretion. 

A  will  devising  property  in  trust  to  pay  such  part 
of  the  proceeds  to  another  as  in  the  discretion  of 
the  trustoe  he  may  think  best,  does  not  vest  in  the 
beneficiary  such  an  estate  as  may  be  subjected  to 
the  payment  of  his  debts.  Marshall  v.  Rash,  87  Ky« 
116:  White  v.  Thomas,  8  Bush,  662;  Davidson  v» 
Kemper,  79  Ky.  5. 

The  trustees  may  be  clothed  with  a  discretion  as 
to  the  amount  of  income  which  they  shall  apply  to 
the  use  of  the  beneficiary.  Keyser  v.  Mitchell,  67 
Pa.  473;  Rife  v.  Qeyer,  59  Pa.  393;  Shryock  v.  Wag- 
goner, 28  Pa.  430;  Brown  v.  WllliamsoD,  36  Pa.  388; 
Eyrick  v.  Hetrick,  13  Pa.  488;  Shankland's  App.  4T 
Pa.  113;  Girard  L.  Ins.  Sc  T.  Co.  v.  Chambers,  46  Pa. 
485;  Norris  v.  Johnston,  5  Pa.  287;  Yaux  v.  Parke,  7 
Watts  &  S.  19;  Fisher  v.  Taylor,  2  Rawle,  83;  2  Pom. 
Eq.637. 
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Dec, 


Samuel  Gkirland,  Sr.,  who  were  children  of 
Nicholas  Garland,  a  brother  of  the  testator, 
of  the  legacies  given  to  them  in  the  will  of 
Bamuel  Oarland,  Sr.  Slaughter  being  un- 
Able,  by  reason  of  Burr  Garland's  insolvency, 
Xo  make  the  money  decreed  by  the  Mississippi 
<x>urt  in  that  State,  and,  finding  these  assets 
in  Virginia,  brought  suit  in  Virginia  to  en- 
force tne  Mississippi  decree.  To  that  suit 
Charles  Y.  Morriss,  administrator  with  the 
will  annexed  of  Burr  Garland,  deceased,  and 
Mary  Garland,  his  surety,  were  made  de- 
fenaants. 

Upon  this  state  of  facts,  this  court  held 
that  the  decree  of  the  Mississippi  court  must 
be  accepted  as  final  and  conclusive  evidence 
of  the.  fact  and  amount  of  indebtedness  by 
Burr  Garland,  the  Mississippi  administrator 
of  Samuel  Garland,  to  Samuel  Garland's 
estate.  And  further,  that  the  decree  of  that 
court  did  not  undertake  to  distribute  it,  nor 
to  decree  who  are  entitled  to  receive  it  under 
Samuel  Garland's  will,  but  decreed  it  to  be 
paid  over  to  the  Virginia  domiciliary  exe- 
cutor, to  be  by  him  distributed  to  those  en- 
titled, according  to  the  declared  intention  of 
the  testator;  *^but  this  decision  is  without 
prejudice  to  anv  right  of  action  which 
Paulina  B.  Momss  may  have  in  this  or  in 
an  independent  suit.''  When  the  case  ffot 
back  to  the  circuit  court  the  plaintiff  filed 
his  amended  bill,  making  Paulina  B.  Mor- 
riss and    her  children  parties. 

After  the  case  had  been  matured  for  hear- 
ing, on  application  for  an  order  directing 
Accounts,  the  court  proceeded  to  construe  the 
ninth  clause  of  the  will  of  Samuel  Garland, 
Sr.,  upon  the  true  construction  of  which 
the  present  controversy  must  turn. 

That  clause  is  in  these  words : 

"9th.  My  favorite  brother,  B.  Garland, 
raised  by  me,  and  long  a  resident  of  Missis- 
sippi, is,  and  has  for  a  long  time  past  been, 
embarrassed  in  debt  by  losses  of  trade  in 
1837,  and  liabilities  as  surety  for  others.  It 
might  be  unsafe  to  devise  property  to  him 
Absolutely.  I  therefore  set  apart  in  trust  in 
the  hands  of  my  executor,  for  the  benefit  of 
mv  said  brother,  either  of  my  plantations  in 
Hindes  County,  called  'Barrens'  or  'Tudor 
Hall,'  whichever  he  may  choose,  and  forty 
slaves  in  families— say  about  twenty-five 
hands,  balance  heads  of  families,  children. 
And  house  servants — to  be  selected  out  of  the 
stocks  in  both  places;  mules,  horses,  stock, 
etc.,  suflScient  for  the  cultivation  of  the 
place  so  selected  by  him,  with  provisions, 
house  and  kitchen  furniture,  plantation 
tools,  etc. ,  oxen,  hogs,  etc. ,  to  make  a  com- 
plete estate.  The  profits  of  the  estate  is  set 
Apart  for  his  (B.  Garland's)  use,  under  his 
superintendence.  But  neither  the  estate  nor 
profits  shall  be  bound  for  his  past  debts  or 
for  future  debts  and  liabilities,  other  than 
decent  and  comfortable  support.  At  his 
death  all  the  property  in  this  clause  is  to 
pass  to  Charles  Y.  Morriss,  in  trust,  to  the 
separate  use  of  his  .wife,  Paulina  B.  Morriss, 
and  her  children." 

The  circuit  court  was  of  opinion,  and  de- 
creed, '*that  the  estate  of  the  said  Burr 
Garland,  in  the  profits  set  apart  by  the  said 
clause  for  the  use  of  the  said  Burr  Garland, 
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became  and  was,  under  the  law,  and  by  vir- 
tue of  said  will,  his  absolute  estate,  and,  as 
such,  liable  not  only  for  such  debts  as  might 
be  contracted  for  his  decent  and  comfortable 
support,  but  for  all  his  debts ;  and  the  said 
profits  did  not,  nor  did  any  part  thereof, 
pass  under  the  said  will  to  the  said  Charles 
Y.  Morriss,  in  trust,  for  the  separate  use  of 
the  said  Paulina  B.  Morriss  and  her  children, 
nor  did  they,  or  either  of  them,  acquire  any 
estate  or  intierest  therein  under  the  said  will.^ 

This,  however,  is  not,  in  our  opinion,  the 
interpretation  to  be  put  upon  the  clause  of 
the  will  now  under  review.  Burr  Garland, 
as  the  very  first  words  of  this  clause  of  the 
will  say,  was  the  favorite  brother  of  the 
testator,  by  whom  he  had  been  reared.  He 
had  become  so  involved  in  debt,  by  reason  of 
losses  in  business,  doubtless  occasioned  by 
the  financial  panic  of  1837,  and  by  liabilities 
incurred  as  surety  for  others,  that  it  appeared 
to  the  testator  practically  impossible  for  him 
ever  to  free  himself  -from  this  load  of  debt. 

In  this  condition  the  testator  saw  that  an 
absolute- gift  or  devise  of  property  to  him 
would  be  of  no  service  to  him,  but  would, 
in  effect,  be  a  gift  of  so  much  propertv  to 
his  creditors,  who  had  not  the  slightest  claim 
upon  the  testator.  He  therefore  endeavored, 
by  a  carefully  devised  trust,  to  protect  his 
brother  in  his  declining  years  from  penury 
and  want,  by  giving  him  the  mere  right  to 
"a  decent  and  comfortable  support"  out  of 
the  profits  of  an  estate,  the  legal  title  to 
whicn,  as  well  as  to  the  profits,  he  is  care- 
ful to  confer  upon  the  trustee.  And,  having 
made  this  provision  for  his  brother— a  pro- 
vision strictly  limited  to  the  use  of  so  much 
of  the  profits  as  was  necessary  for  "a  decent 
and  comfortable  support" — and  having  de- 
clared that  neither  the  estate  nor  profits  shall 
be  bound  for  his  past  debts  or  liabilities,  or 
for  future  debts  incurred  on  any  other  ac- 
count, he  gives  all  the  property  in  this  clause 
(clearly  meaning  the  estate  and  any  surplus 
profits)  over  to  Charles  Y.  Morriss,  in  trust, 
to  the  separate  use  of  his  wife,  Paulina  B. 
Morriss,  and  her  children.  n 

Now,  this  being  the  purpose  of  the  testa- 
tor, too  clearly  manifestea  to  require  any 
verbal  criticism  upon  the  mere  words  of  the 
will,  the  only  remaining  inquiry  is,  whether 
this  intention  shall  be  allowed  to  prevail 
or,  to  express  the  same  idea  differently, 
whether  there  is  any  rule  of  the  court  of 
chancery  in  this  State  which  defeats  it. 

On  behalf  of  the  appellees,  it  is  insisted 
that  the  testator,  by  his  will,  gave  to  Burr 
Garland  the  profits  therein  mentioned  ab- 
solutely, and  that  the  exemption  of  the  prof- 
its from  liability  for  Burr  Garland's  debts 
is  void,  because  they  say  that  it  is  a  funda- 
mental doctrine  of  the  English  chancery, 
and  that  the  same  rule  prevails  in  America, 
that  no  such  estate  can  be  deprived  of  the 
incident  of  alienability  or  liability  for  the 
debts  of  the  owner. 

But  this  argument  seems  to  me  to  be  be- 
side the  mark.  In  this  case  the  devisee  and 
legatee,  Burr  Garland,  did  not  take  any  ab- 
solute property  in  the  profits  of  the  estate 
which  he  might  have  assif^ned  or  aliened; 
but,  on  the  contrary,  he  acquired  the  mere. 
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although  exclusive,  right  to  a  preception 
of  80  much  of  said  profits  as  would  furnish 
a  decent  and  comfortable  support  for  himself, 
and  this  was  so  qualified  and  limited  as  to 
fence  out  all  his  creditors  except  those  who 
furnished  him  supplies  for  his  support.  Had 
he  undertaken  to  expend  these  profits  in  any 
other  way  he  would  have  been  guilty  of  a 
breach  of  trust,  for  there  was  in  the  eye  of 
a  court  of  equity  as  complete  a  trust  in  him 
to  apply  these  profits  in  this  one  direction 
as  there  was  in  the  trustee  to  hold  the  legal 
title.  And  while  he  (Burr  Garland)  took 
this  qualified  right,  which  we  think  it  is  a 
misnomer  to  call  property,  the  remaindermen 
took  a  vested  remainder  in  all  the  surplus 
or  unexpended  profits. 

It  is  admitted  that  its  exact  question  has 
never  been  decided  in  Virginia,  although 
several  cases  have  arisen  in  this  State  where 
the  trusts  were  held  to  be  blended,  and  there- 
lore  that  donee  had  no  interest  that  was  di- 
visible from  the  other  cestuis  que  trusty  and 
therefore  no  property  that  could  be  subjected 
to  his  debts. 

But  in  NickeU  v.  Hdndlp,  10  Oratt.  886, 
Judge  Samuels,  delivering  the  opinion  of  the 
court,  said :  ""  There  is  nothing  in  the  nature 
or  law  of  property  which  could  prevent  the 


testatrix,  when  about  to  die,  from  appropriat- 
ing her  property  to  the  support  of  her  poor 
and  helpless  relations;  nothing  to  prevent 
her  from  chargini^  her  property  with  the  ex- 
pense of  food,  raiment  and  shelter  for  such 
relations.  There  is  nothing  in  law  or  reason, 
I  conceive,  which  should  prevent  her  from 
appointing  an  agent  or  trustee  to  administer 
her  bounty. 

But  the  question  has  been  carefully  con- 
sidered by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Nichols  v.  Eaton,  91 
U.  S.  716,  23  L.  ed.  254,  and  by  the  Supreme 
Judicial  Court  of  Massachusetts  in  the  case 
of  Broadibay  Nat.  Bank  v.  Adams,  183  Mass. 
170,  and  in  each  case  it  was  held  that  there 
was  nothing  in  the  doctrines  of  the  American 
chancery  which  prohibits  a  trust  like  the 
present. 

The  reasoning  of  these  cases  commends  it- 
self to  our  judgment,  and  fully  establishes 
the  validity  of  this  trust. 

The  decree  of  the  court  Mow  being  in  con- 
flict with  these  views,  must  be  reversed, 
and  the  cause  must  be  remanded  for  further 
proceedings  to  be  had  in  accordance  with  this 
opinion. 

Decree  reversed. 

Petition  for  rehearing  overruled. 


TEXAS  SUPREME  COURT. 


PULLMAN   PALACE    CAR    CO.,    Appt., 

A.  L.   SMITH. 

(....Tex ) 

!•  A  nlmmping'emr  oamiiany  is  liable  for 
the  mistake  of  Its  morvBXkim  in  awakenlnflr 
poasengerB  In  its  car  and  oauslng  them  to  get  off 
at  a  water  tank  half  a  mile  from  the  depot  in  the 
dark  and  rain,  where  they  were  left  by  the  train, 
and  the  consequent  exposure  resulted  In  serious 
damage  to  them. 

£•  A  witness's  testimony  that'  she 
knows  of  — ^H'**"^  else  which  could  have 
oauaed  her  illness  except  the  exposure,  on  which 
her  hnsband^s  action  for  damages  is  based,  is  ad- 
missible in  connection  with  the  details  of  her  ex- 
posure and  sickness. 

0.  ETldenee  of  the  amount  of  plaintUPs 
salary  ftnd  the  number  of  weeks  that  he  lost  is 
admissible  in  an  action  for  damages,  expressly 
claiming  loss  of  time  as  an  element  of  the  dam- 
Bge. 

4.  A  physician's  statement  as  to  what  a 
person  told  him  about  her  exposure  as  the 
basis  of  his  opinion  as  to  the  cause  of  her  sick- 
ness is  not  inadmissible  on  the  part  of  the  plain- 
tiff in  an  action  for  damages  sustained  from  the 
exposure. 

5*  Error  In  eharg^ln^  on  the  rule  of  con- 
tributory negligence  is  not  prejudicial  to 
defendant,  where  there  is  no  evidence  of  plaln- 
tiflTs  negligence. 

6*   The  obligation  to  awaken  and  noti- 


fy a  passenger  in  time  for  him  to  prepare 
safely  and  comfortably  to  leave  the  train  at  his 
destination  is  dhrectly  involved  in  his  contract 
for  the  use  of  the  sleeping  berth. 

(December  12, 1800.) 

APPEAL  bv  defendant  from  a  judgment  of 
the  DlBtnct  Court  for  Elauf man  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries,  losses  and  expenses 
caused  by  the  negligence  of  defendanrs  ser- 
vants in  causing  plaintiff  and  his  wife  to  leave 
defendant's  car  at  the  wrong  place.    Affirmed. 

Messrs.  Percy  Roberts  and  R.  P.  Will- 
ing for  appellant. 

Messrs.  Shelton  F.  Leake  and  Word  Ik 
Charlton,  for  appellee: 

It  was  legitimate  for  Mrs.  Smith  to  testify,  if 
she  knew,  the  cause  of  her  illness,  and  her  tes- 
timony, '*that  she  knew  nothing  else  that 
could  have  caused  her  illness,  except  the  ex- 
posure to  which  she  was  subjected  on  Uie 
momiDg  she  left  the  car  of  defendant  at  Ter- 
rell." was  proper. 

St.  Louis,  T.  4&A.  R  Co.  v.  Bums,  71  Tex. 
481. 

The  time  lost  by  plaintiff  in  attending 
his  sick  wife  was  certainly  an  element  of  dam- 
age; and  the  value  of  that  time  could  best  be 
estimated  bv  what  it  was  really  worth  to  him. 

Howard  Oil  Co.  v.  Dams,  76  Tex.  686. 

The  testimony  of  the  physician  was  proper. 

Houston  dt  T.  G.  B.  Go.  v.  Shafer,  54  Tex. 
648;  1  Greenl.  Ev.  14th  ed.  §  440,  pp.  580,  581. 


NoTB.— Battroad  oompanles  liable  for  acts  of  |  Liable  for  Injuries  resulting  from  mteoonduct  of 
their  agents  and  servants.  See  note  to  Clnolnnatl,  their  servants.  See  note  to  Dillingham  v.  Anthony 
I.  8t  L.  ft  CB.  Co.  (Ind.;6  L.  R.  A.  2iL  I  (Tex.)  8  L.  B.  A  684. 
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Contributory  negligence,  to  defeat  a  recov- 
ery*  must  contribute  to  the  injury. 

Houston  dh  T.  C.  B.  Oo.  v.  /Smith,  58  Tex. 
188. 

It  was  the  duty  of  the  agents  in  charge  of 
the  Pullman  Palace  Car  to  notify  passengers 
when  and  where  to  get  off.  The  agents  in 
charge  of  the  car  ha^nff  put  Mrs.  Smith  off 
before  she  reached  Terrell  Station,  and  at  such 
time  and  place  and  under  such  circumstances 
as  that  she  was  inlured  thereby,  the  Pullman 
Car  Company  is  liable  for  such  damages,  if 
any,  as  she  sustained. 

Pullman  P.  Car  Co.  v.  Pollock,  69  Tex.  120; 
Memphis  &L.R.  R.  Co,  v.  StrinfffelloWfiAAT]:.. 
822,  51  Am.  Rep.  598;  Texas  db  P.  R.  Co.  v. 
Oarcia,  62  Tex.  288;  Ghilf,  C.  A  8.  F.  R.  Co. 
V.  Greenlee,  Id.  844. 

Henry*  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  the  appellee 
against  the  Pullman  Palace  Car  Company,  a 
corporation,  to  recover  damages.  The  peti- 
tion alleges  that  plaintiff  and  his  wife  en- 
^ged  passage  on  a  train  of  the  Texas  & 
Pacific  Railway  Company  to  Terrell,  in  this 
State;  that,  being  such  passengers,  they,  at 
a  point  in  the  State  of  Louisiana,  applied  to 
the  defendant  corporation  for,  and  obtained 
from  it,  berths  on  the  Pullman  sleeping-car, 
which  was  run  in  connection  with  the  train 
on  said  railway ;  that  shortly  after  entering 
said  sleeping-car,  plaintiff  and  his  wife  re^ 
tired,  and  were  asleep ;  that,  under  the  rules 
and  regulations  of  defendant,  and  by  common 
usage  and  practice,  defendant's  agents  in 
charge  of  said  corporation  were  bound  to 
awake  plaintiff  and  his  wife  in  time  to  en- 
able them  to  dress  and  ^et  off  the  train  at 
Terrell,  the  place  of  their  destination,  and 
that  they  relied  on  them  to  do  so ;  that  said 
agents  went  to  sleep  and  neglected  their 
duty ;  that  when  said  train  reached  the  water- 
tank,  about  one-half  mile  east  of  the  passen- 
ger depot  at  Terrell,  which  it  did  about  5 
o'clock  in  the  morning  of  February  5,  1889, 
it  was  stopped  for  the  purpose  of  taking  on 
a  supply  of  water,  and  for  other  purposes, 
and  that  this  fact  was  known  or  should  have 
been  known  to  defendant's  agents ;  that,  when 
said  train  had  stopped  at  said  water-tank, 
defendant's  said  agents  awoke  plaintiff  and 
his  wife,  and  told  them  that  they  were  at  the 
depot,  and  to  hurry  off;  that  said  agents 
caused  plaintiff  and  his  wife  to  get  off  of 
said  car  at  said  water-tank ;  that  in  the  ex- 
citement and  rush  incident  to  the  announce- 
ment that  the  train  was  at  Terrell,  and  that 
all  must  hurry  off,  plaintiff's  wife  was 
pushed  and  shoved  off  and  down  the  car- 
steps  to  the  ground,  some  three  feet  in  dis- 
tance ;  that  his  wife  had  no  time  to  properly 
dress  herself ;  that  it  was  a  cold  and  damp 
morning ;  that  the  ground  and  grass  were  wet 
from  recent  rains ;  that  as  soon  as  plaintiff 
and  his  wife  were  off  the  train,  and  before 
they  had  learned  of  the  mistake,  and  that 
the  depot  had  not  been  reached,  the  train 
moved  off  and  left  them  standing  in  the 
rain,  mud,  and  cold ;  that  plaintiff  and  his 
wife  were  strangers  in  Terrell,  and  did  not 
know  where  the  depot  and  hotels  were  situ- 
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ated ;  that  it  was  so  dark  as  to  make  it  im- 
possible to  move  with  discretion ;  that  they 
were  forced  to  remain  standing  at  the  water- 
tank  for  a  great  while  in  the  rain,  mud,  and 
cold;  that  plaintiff's  wife  was  greatly 
frightened,  and  was  made  sick  by  the  ex- 
posure ;  that  she  was  confined  to  her  bed  and 
unable  to  care  for  herself  for  more  than  five 
weeks ;  that  plaintiff  was  forced  to  provide 
medical  aid  for  her,  and  pay  therefor;  that 
plaintiff  was  forced  to  remain  away  from 
his  home,  which  was  in  the  State  of  Louisi- 
ana, and  his  business,  to  give  his  attention 
to  his  wife,  for  more  than  two  weeks,  and 
suffered  much  mental  anguish  on  account  of 
his  wife's  condition ;  that  his  wife  suffered 
greatly,  and  that  her  health  was  permanently 
impaired  because  of  the  premises. 

We  think  that  the  petition  states  a  good 
cause  of  action,  and  that  there  was  no  error 
in  overruling  defendant's  demurrer.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
on  the  verdict  of  a  jury  for  $1,125. 

The  wife  of  plaintiff  gave  her  deposition 
as  a  witness,  detailing  very  fully  the  cir- 
cumstances of  her  exposure  and  sickness, 
and,  in  reply  to  a  question,  said:  "I  know 
of  nothing  else  that  could  have  caused  my 
illness  excet>t  the  exposure  to  which  I  was 
subjected  on  the  morning  when  I  got  off  the 
train.*'  There  was  no  error  in  overruling 
defendant's  objection  to  this  evidence.  The 
plaintiff,  on  his  examination  as  a  witness, 
made  the  following  statement :  "  I  was  get- 
ting a  salary  of  $1,250  per  annum,  eight 
months'  school,  as  professor  in  the  state 
normal,  and  lost  three  weeks  in  attending 
my  wife,  which  it  was  necessary  for  me  to 
do. "  The  defendant  objected  to  the  evidence, 
and  now  assigns  error  on  its  admission,  upon 
the  ground  that  it  was  irrelevant.  One  of 
the  elements  of  damages  stated  in  the  plain- 
tiff's petition  was  loss  of  his  own  time  while 
attending  and  nursing  his  wife.  Evidence 
tending  to  prove  that  issue  cannot  be  consid- 
ered irrelevant.  We  find  no  error  in  the  ac- 
tion of  the  court  in  permitting  the  physician 
who  attended  Mrs.  Smith  during  her  illness 
to  state  what  she  told  him  while  he  wa» 
treating  her,  about  her  exposure  at  the  place 
where  she  left  the  train,  in  connection  with 
his  own  opinion  as  to  the  cause  of  her  sick- 
ness. The  statement  was  made  as  the  basis 
of  the  doctor's  opinion,  and  not  as  independ- 
ent evidence  to  establish  the  fact  of  exposure ; 
even  had  the  latter  been  the  purpose,  it 
would  furnish  no  ground  for  the  reversal  of 
the  judgment,  as  both  the  wife  and  the  hus- 
band had,  as  witnesses,  themselves  fully 
stated  every  fact  upon  the  subject,  and  there 
was  no  opposing  evidence  with  regard  to  the 
circumstances  attending  their  leaving  the 
train,  and  the  exposure  that  followed  it. 

Appellant  complains  of  the  following  ex- 
tract from  the  charge  of  the  court :  "  if  de- 
fendant's  agent  was  guilty  of  negligence  to 
the  plaintiff's  damage,  and  plaintiff  or  wife 
were  also  guilty  of  negligence,  which  con- 
tributed to  the  injury  or  damage,  the  defend- 
ant cannot  be  held  liable  for  such  damage  or 
injury,  unless  it  has  been  shown  that  the 
negligence  of  defendant's  agent  was  the  di- 
rect and  proximate  cause  of  the  damage.** 
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AbfiEtractly  considered,  this  charge  was  erro* 
neous.  It  relieved  the  plaintiff  from  the 
effect  of  the  contributory  neglience  of  him- 
self and  his  wife,  if  such  negligence  had  ex- 
isted. The  record,  however,  contains  no 
evidence  whatever  tending  to  show  negli- 
gence upon  the  part  of  the  plaintiff  or  his 
wife  at  the  time  the  wrong  was  committed, 
and  therefore  no  charge  upon  contributory 
negligence  was  called  for  or  proper.  The 
charge  as  given  could  not  prejudice  defend- 
ant, under  the  proof.  While  it  is  true  that 
the  contract  for  carriage  was  with  the  Rail- 
road Company,  and  not  with  the  defendant, 
and  that  the  Railroad  Company  was  under 
obligations  to  plaintiff,  as  a  carrier,  for 
which  it  would  have  been  liable  to  him  for 
damage  if  it  had  failed  in  its  duty,  it  still 
remains  to  be  said  that  the  defendant  also 
owed  certain  duties  to  the  passengers.  PuU- 
fnan  P.  Oir  Co.  v.  PoUoek,  69  Tex.  120; 
Pullman  P.  Car  Co.  v.  Matthews,  74  Tex.  654. 
The  evidence  shows  that  the  Pullman  car 
was  hauled  by  the  Railroad  Company,  and 
that  the  porter  and  conductor  on  the  sleeping- 
car  were  the  servants,  and  under  the  control, 
of  the  Sleeping-Car  Company.  The  record 
contains  no  evidence  with  regard  to  rules, 
regulations,  or  usages  relating  to  the  trans- 
portation of  passengers  on  such  cars.  It 
does  show  that  the  defendant,  and  not  the 


Railroad  Company,  received  the  compensa- 
tion for  and  undertook  to  furnish  the  sleeping- 
accommodations,  and  that  they  at  least  were 
under  the  exclusive  control  of  the  defendant. 
Whatever  may  be  the  duty  of  the  Railroad 
Company  with  regard  to  notifying  its  pas- 
sengers, including  such  as  mav  be  in  the 
sleeping-car,  of  its  arrival  at  the  station  to 
which  they  are  destined,  we  are  not  able  to 
conclude  that  the  servants  of  the  defendant 
owe  no  such  duty  to  the  sleeping  passenger ;: 
on  the  contrary,  we  think  that  the  obligation- 
to  awake  and  notify  the  passenger  in  timer 
for  him  to  prepare  to  safely  and  comfortably 
leave  the  train  at  the  point  of  his  destina- 
tion is  directly  involved  in  the  contract  for 
the  use  of  the  sleeping-berth.  In  this  case^ 
the  servant  of  the  aefendant  assumed  the  dis-- 
charge  of  that  duty,  and  from  that  fact,  as- 
well  as  the  failure  of  the  defendant  to  intro- 
duce any  evidence  explaining  what  the 
duties  of  its  servants  were^  or  as  to  what  are 
the  usages  and  rules  in  force  on  its  cars,  it- 
may  properly  be  presumed  that  the  servant 
of  defenaant  was  acting  within  the  scope  of 
his  employment.  There  can  be  no  doubt  that 
the  negligent  discharge  of  the  duty  resulted 
in  damage  to  the  plaintiff. 
The  judgment  is  affirmed. 

Petition  for  rehearing  overruled. 


RHODE  ISLAND  SUPREME  COURT. 


Charles  Sidney  SMITH  et  al.,  Comrs.  of 

Sinking  Fund, 

r. 

Orin  WESCOTT  et   ul.,  Comrs.   of  North 

Burial  Grounds. 

( R.L > 

Municipal  ollloera  to  whom,  am  rachf 
money  has  been  given  In  tnut,  under  au- 


thority of  a  statute,  have  no  vested  right  therein: 
which  prevents  the  Legislature  from  transfer- 
ring the  trust  to  other  ofBoers.  and  this  rule  is 
not  changed  by  the  fact  that  the  trust  is  private 
in  its  nature,  and  not  one  recognized  as  chari-- 
table. 

(May  2, 1801.) 

APPLICATION  by  the  Commissioners  of  the 
Sinking  Fund  of  the  City  of  Providence  for 


NOTX.— 3fun<cipal  corporation  mav  take  and  ad- 
minister  property  in  trust  for  charitable  uses. 

A  city  as  a  corporation  is  capable  of  taking  in 
trust  devises  and  bequests  for  charitable  uses,  and 
may  carry  into  effect  such  devises  and  bequests. 
Perln  v.  Carey,  65  (J.  8. 24  How.  466. 16  L.  ed.  701. 

As  to  the  capacity  of  municipal  corporations  to 
take  by  devise,  they  stand  upon  the  same  ground 
as  natural  persons.  Chambers  v.  St.  Louis,  29  Mo. 
648;  Perin  v.  Carey,  aupro. 

Such  corporations,  unless  especially  restrained, 
are  capable  of  taking  property,  real  and  personal, 
in  trust  for  purposes  germane  to  the  purposes  and 
objects  of  their  institution.  Jackson  v.  Hartwell, 
8  Johns.  422;  Phillips  Academy  v.  King,  12  Mass. 
646;  Pickering  v.  Shotwell,  10  Pa.  27:  Cham- 
bers V.  St.  Louis,  supra;  Philadelphia  v.  Elliot,  8 
Bawle,  170;  McDonogh  v.  Murdoch,  56  U.  S.  15 
How.  867,  14  L.  ed.  782,  8  La.  Ann.  171:  Bell  Co.  v. 
Alexander,  22  Tex.  360;  Columbia  Bridge  Co.  v. 
Kline,  Bright,  Pa.  820;  Mmerv.Lerch,  1  Wall.  Jr. 
aO;  Webb  v.  Neal,  5  Allen,  676;  Green  v.  Ruther- 
forth,  1  Ves.  Sr.  462;  2  Dillon,  Mun.  Corp.  536. 

They  may  hold  property  In  trust  under  a  will  for 
charitable  uses,  and  maybe  compelled  to  execute 
such  trust.    Peynado  v.  Pesmado,  82  Ky.  5. 

They  may  take  and  hold  property  in  trust  in  the 
same  manner  and  to  the  same  extent  as  a  private 
18  L.  R  A. 


person,  even  though  the  trust  is  not  strictly  within 
the  scope  of  the  direct  purposes  of  their  charters^ 
McDonogh  v.  Murdoch,  supra. 

The  law  against  perpetuities  has  no  application 
to  such  devises  and  bequests.  Perin  v.  Carey^ 
suprcL 

On  the  contrary,  courts  of  equity  will  protect 
such  gifts  and  prevent  alienation  of  the  lands  de-- 
vised  for  charitable  purposes.  Hillam's .  Case,. 
Duke,  80, 376;  Mayor  of  Bristol  v.  Whitton,  Id.  81» 
377;  Mayor  of  Reading  v.  Lane,  Td.  81,  381;  Christ's 
Hospital  V.  Grainger,  1  Macn.  &  G.  460;  Griffin  v^ 
Graham,  1  Hawks,  130;  State  v.  Gerard,  2  Ired.  Bq^ 
210;  Lewis,  Perpetuities,  684. 

A  bequest  to  a  town  in  trust  in  perpetuity  for  the 
benefit  of  the  poor  of  the  town,  not  confined  to 
those  for  whose  support  the  town  is  under  a  stat- 
utory liability,  is  invalid  for. want  of  an  ascer- 
tained  beneficiary.  Fosdick  v.  Hempstead,  11  L. 
R.  A.  715, 125  N.  Y.  581;  Holland  v.  Alcock,  11  Cent. 
Rep.  861, 108  N.  Y.  312. 

Legidative  poioer  over  their  administration  of  truetSm^ 
The  laws  which  establish  and  regulate  municipal 
corporations  are  not  contracts.  They  may  be  re- 
pealed or  altered  at  the  wHl  of  the  Legislature,  ex- 
cept so  far  as  the  repeal  or  change  may  affect  the 
rights  of  third  persons  acquired  under  them.  Bos- 
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Rhode  Iblakd  Sufbbmb  Coubt. 


Sept., 


A  writ  of  mandamus  to  compel  the  transfer  to 
them  bv  the  Commissioners  or  the  North  Burial 
Orounas  of  said  city  of  certain  funds  held  by 
the  latter  in  trust  to  be  applied  to  the  care  of 
burial  lots  and  memorials  to  the  dead.  Writ 
granted.' 

The  facts  are  stated  in  the  opinion. 

Mr,  Niehobks  Van  Sbrck  for  petitioners. 

Mr,  Cyras  M*  Van  Slyck  for  respond- 
ents. 

Stiness*  </..  delivered  the  opinion  of  the 
•court: 

In  the  year  1861,  by  Pub.  Laws  R.  L,  chap. 
^7,  of  March  8, 1861,  the  General  Assembly 
authorized  gifts  by  deed  or  will  to  the  Com- 
missioners of  the  North  Burial  Grounds  in  the 
City  of  Providence,  and  their  successors  in  of- 
fice, for  the  purpose  of  constituting  a  fund  to 
be  held  in  perpetual  trust,  and  the  income 
thereof  to  be  applied  to  the  care  of  burial  lots 
and  memorials  to  the  dead,  as  set  forth  in  the 
instrument  creating  the  trust  The  Commit- 
jrioners  were  directed  to  make  investments  of 
the  trust  property,  to  keep  accounts,  apply  the 
income,  and  to  make  detailed  reports  to  the 
municipal  court  of  the  city.  At  the  January 
fiession.  A.  D.  1889,  by  Pub.  Laws  R  I.,  chap. 
781,  of  April  26,  1889,  the  General  Assembly 
directed  the  Commissioners  of  the  North  Burial 
Oround  to  pay  over  to  the  Commissioners  of 
the  sinking  funds  of  the  City  of  Providence 
the  perpetual  care  funds  held  by  them,  with 
«uch  as  should  thereafter  come  to  them,  and 
^^hanged  the  duty  of  investing  the  same  from 
the  Commissioners .  of  the  Burial  Ground  to 
the  Commissioners  of  the  Sinking  Fund,  the 
former  to  continue  to  receive  and  apply  the  in- 
come as  before.  Upon  demand  oi  the  peti- 
tioners for  payment  to  them,  under  this  Act, 
of  the  perpetual  care  funds,  the  respondents 
jef  used  to  make  the  pavment.  upon  Uie  claim 
that  they  hold  said  funds  as  trustees  under  said 
chapter  867;  and  that  chapter  781,  so  far  as  it 
directs  the  payment  of  the  funds  held  prior  to 
its  passage,  is  inoperative,  because  the  title  had 
vested  in  them  as  trustees. 

The  question  now  comes  before  us  on  a  pe- 
tition for  mandamus.  Tlie  argument  of  the 
respondents  is  that  chapter  867,  and  the  Acts 
of  the  individuals  making  trust  gif  to  under  it, 
constitute  a  grant  or  executed  contract;  and 
that  the  later  Act,  changing  the  custody  of 


the  fund  and  duly  of  investment,  is  within 
the  meaning  of  the  clause  in  the  Constitution 
which  prohibits  the  passage  of  a  law  impairing 
the  obligation  of  a  contract.  They  refer  to 
Fletcher  v.  Peek,  10  U.  S.  6  Cranch.  87,  3  L.  ed. 
162,  and  Dartmouth  CMege  v.  Woodward,  17  U. 
S.  4  Wheat.  518,  4  L.  ed.  629,  in  support  of  their 
position.  These  two  noted  cases  are  of  un- 
doubted authority ,  to  the  effect  that  vested  rights, 
under  an  unrestricted  grant  to  an  individual  or 
private  corporation,  when  a  law  is  in  the  na- 
ture of  a  contract,  cannot  be  devested  bv  a  sub- 
sequent change  or  repeal  of  the  law,  because 
this  would  impair  the  obligation  of  an  executed 
contract.  The  case  before  us  is  quite  different, 
for  it  does  not  affect  an  individual  or  private 
corporation.  The  respondents  are  not  here  in 
defense  of  private  vested  rights,  but  as  officers 
of  a  public  municipal  corporation,  claiming 
certain  rights,  under  a  statute,  as  incidental  to 
their  office.  Ae  individuals,  they  can  lay  no 
claim  to  the  administration  of  the  fund,  but 
only  as  Commissioners  of  the  North  Burial 
Ground.  If  one  should  go  out  of  office,  his 
title  would  be  at  an  end.  Hence  they  stand  in 
the  same  relation  to  the  fund  that  the  city  it- 
self would  if  it  were  the  trustee,  in  its  own 
name,  instead  of  its  officers  and  agents.  In 
regard  to  the  power  of  the  Le^slature  to  alter 
or  repeal  a  icrant,  a  marked  distinction  has  al- 
ways been  observed  between  private  and  pub- 
lic grants.  Following  the  cases  cited  above,  it 
has  become  settled  that  an  unrestricted  grant 
to  an  individual  or  private  corporation  becomes, 
when  accepted,  a  contract  which  is  beyond  leg- 
islative control.  It  has  also  become  settled 
tbat  special  powers  conferred  upon  a  municipal 
corporation  or  its  officers  are  not  vested  rights 
as  against  the  State.  But  questions  have  ansen 
with  reference  to  the  right  of  a  municipal  cor- 
poration to  be  a  trustee,  and  also  of  the  right 
of  the  State  to  control  it,  when  it  is  acting  as 
such.  The  leading  case  of  this  couptry  upon 
the  subject  was  Vidal  v.  Oirard,  48  U.  S.  2 
How.  127,  11  L.ed.  205,  where  it  was  held  that 
a  municipal  corporation,  when  authorized  by 
law,  may  take  and  hold  property  in  trust; 
and  so  the  donation  in  the  well-known  will  oi 
Stephen  Girard  to  the  City  of  Philadelphia,  in 
trust  for  charitable  purposes,  was  sustained. 
In  1869  the  management  of  this  trust  was,  by 
Act  of  the  Legislature,  taken  away  from  the 
city,  and  committed  to  a  board  of  directors  of 


jsier  Police  Jury  v.  Sbreveport,  6  La.  Ann.  661; 
Ix)utolana  State  Bank  v.  New  Orleans  Nav.  Co.  8 
La.  Ann.  204;  Resmolds  v.  Baldwin,  1  La.  Ann.  16S; 
Haynes  v.  Municipality  No.  2, 5  La.  Ann.  760:  Berer- 
ton  V.  Municipality  No.  3, 1  La.  Ann.  486:  Board  of 
Liquidators  v.  Municipality  No.  1,  6  La.  Ann.  21. 

It  is  within  the  power  of  the  Legislature  to  devest 
a  municipal  corporation  of  the  power  to  adminis- 
ter a  trust  and  to  appoint  or  provide  for  the  ap- 
pointment of  new  trustees  independent  of  the 
corporation,  and  vest  in  them  the  management  of 
such  trusts.  Philadelphia  v.  Fox,  64  Pa.  169;  Mont- 
pelier  v.  East  Montpeller,  29  Vt.  21. 

Since  the  Legislature  cannot  alienate  any  part  of 
its  legislative  power  it  cannot  therefore  by  legisla- 
tive  Act  or  contract  invest  any  municipal  corpora- 
tion with  an  irrevocable  franchise  of  government 
over  any  part  of  Its  territory.  Philadelphia  v. 
Vox,  64  Pa.  169. 

The  doings  between  municipal  corporations  and 
18  L.  R  A. 


the  Legislature  are  In  the  nature  of  legislation 
rather  than  compact,  and  subject  to  aU  legislative 
conditions  named,  and  therefore  to  be  considered 
as  not  violated  by  subsequent  legislative  changes. 
East  Hartford  v.  Hartford  Bridge  Co.  61  CT.  8.  10 
How.  511,  IB  L.  ed.  518;  New  Orieans  v.  Hoyle,  23 
La.  Ann.  74U;  Trustees  of  Schools  v.  Tatman,18  111. 
80. 

As  to  the  power  of  a  municipal  corporation  to  ad* 
minister  a  public  charity,  see  noie%  to  Gary  Library 
V.  Bliss  (Mass.)  7  L.  R.  A.  765;  Ck>ttman  v.  Grace  (N. 
Y.)8L.R,A.147. 

What  are  public  charities.  See  note6  to  Fire  Las. 
Patrol  V.  Boyd  (Pa.)  1  L.  R.  A.  417;  Gottman  v. 
Grace,  supra;  Stratton  v.  Phjrsio-Medical  Institute 
(Mass.)  5  L.  R.  A.  83;  BuUard  v.  Chandler  (Mass.)  5 
L.  R.  A.  106;  State  v.  Ladles  of  the  Sacred  Heart 
(Mo.)  6  L.  R.  A.  84. 

Municipalities  as  trustees.  See  noU  to  Ctottman, 
V.  Graoe,  tupra.    ' 
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dtj  trusts.  This  action  of  the  Lefl;i8lature  was 
contested,  but  was  upheld  in  Phuaddphia  y. 
Fax,  64  Pa.  109,  upon  the  ground  that  a  mu- 
nicipal organization,  trustees  of  a  charity,  can- 
not set  up  a  yested  right  to  maintain  such  or- 
ganization in  the  form  in  which  it  was  when 
the  trust  was  created,  and  preyent  the  State 
from  changing  it  as  the  public  interests  may 
require.  These  cases  determine  the  right  of  a 
municipal  corporation  to  act  as  a  trustee,  when 
duly  authorized,  and  also  the  right  of  the  Leg- 
islature to  deyest  the  corporation  of  such  rights, 
and  to  commit  the  administration  of  the  trust 
to  others.  The  same  right  has  been  recognized 
in  other  cases.  Meriwether  y.  Garrett,  102  U. 
8.  472,  26  L.  ed.  197;  Oirard  v.  PMladMphia; 
74  U.  8.  7  Wall.  1, 19  L.  ed.  68:  Manipelier  y. 
Bast  Montpelier,  29  Yt.  12.  Upon  the  author- 
s' of  these  cases.  Judge  Dillon,  in  his  work  on 
Municipal  Corporations  (§§  80,  487),  lays  it 
down  as  unquestioned  law  that  a  municipal 
body  may  both  act  as  trustee,  and  also  be  de- 
yested  of  a  public  trust,  at  the  will  of  the  Leg- 
islature. 

But  it  may  be  urged  that  a  trust  for  the  care 
of  one's  private  burial  lot  is  not  within  this 
rule,  because  it  is  not  a  public  charitable  trust. 
This  court  haa.  held  (KeUy  v.  NichoU,  17  R.  I. 
105),that  such  a  trust  is  a  private,  and  not  a  char- 
itable trust.  Nevertheless  the  General  Assem- 
bly, in  1852,  specially  authorized  towns  to  re- 
ceive and  hold  funcfsin  trust  for  that  purpose, 
which  authority  still  continues,  and,  as  has 
l)een  stated,  gave  a  like  authority  to  the  Com- 


missioners of  the  North  Burial  Ground  in  1861. 
If,  when  the  trust  is  for  a  recognized  chari- 
table purpose,  a  municipal  corporation,  in  its 
capacity  as  trustee,  is  subject  to  the  will  of  the 
Legislature,  a  fortiori  we  think  it  is  clear  that 
it  is  equally  subject  in  case  of  a  private  trust 
which  it  can  only  hold  by  authority  of  the 
Legislature;  and,  if  the  administration  of  the 
trust  can  be  taken  from  the  hands  of  the  mu- 
nicipal corporation  itself,  certainly  its  officers 
and  agents  can  hold  under  no  stronger  claim .  If 
the  respondents'  position  is  correct,  the  city  is 
bound  to  continue  the  office  of  Commissioners 
of  the  North  Burial  Grounds  in  order  to  sup- 
port the  trust.  We  think  this  could  hardly 
have  been  contemplated  by  the  donors  of  the 
funds,  but  rather  in  making  the  gifts,  in  the 
words  of  Judge  8  hers  wood,  in  PhitadelpMa  v. 
Fox,  supra,  *'they  must  be  held  to  have  done 
so  with  the  full  knowledge  that  the  trustee  so 
selected  was  a  mere  creature  of  the  State, — an 
agent  acting  under  a  revocable  power."  Our 
conclusion,  therefore,  is  that  the  Legislature 
had  power  to  change  the  custody  of  the  funds 
from  the  respondents  to  the  complainants.  In 
reaching  this  conclusion  we  have  taken  the 
case  as  presented,  without  regard  to  the  last 
section  of  chapter  867,  which  provides  that  the 
Act  shall  be  subject  to  all  future  Acts  in 
amendment  or  repeal  thereof,  although  we  see 
no  reason  why  this  section  might  not  be  re- 
garded as  conclusive  of  the  que^on  before  us. 
Petition  granted. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Patrick  DEMP8EY 

V, 

James  CHAMBERS. 

(-...Mass.....) 

Efabtmcatton  by  one  of  acts  which  aA- 
other    has,    without    authority,  per- 


fbrmedt  as  his  servant  and  for  his  benefit,  will 
make  him;  answerable  for  the  latter's  necrUgent 
acts  which  were  so  oonuected  with  the  employ- 
ment that  he  would  have  been  liable  for  them  as 
master  if  the  latter  had  been  his  servant  when 
committing  them. 

(September  8, 1801.) 


Note.— Oenerai  nOee  appUed  to  ratiHeation. 

The  ratifloation  must  be  entire,  or  not  at  all;  the 
principal  is  not  permitted  to  ratify  in  part,  and  to 
Teject  in  part.  Southern  Exp.  Co.  v.  Palmer,  48  Ga. 
tf  ;  Cochran  v.  Chitwood,  60  111.  68;  Wldneriv.  Lane, 
14  Mich.  124;  Krider  v.  Western  College,  81  Iowa,  647; 
Billings  V.  Morrow,  7  CaL  171;  Hardeman  v.  Ford, 
12  Ga.  206;  Menkens  v.  Watson,  27  Mo.  168;  Hender- 
son  V.  Cummings,  44  HI.  326;  Coleman  v.  Stark,  1 
Or.  116. 

ix  A  ratiflcation  of  a  part  of  an  authorized  transac- 
tion of  an  agent,  or  of  one  who  assumes  to  act  as 
auch,  is  a  confirmation  of  the  whole.  iP^mere 
Loan  A  Trust  Co.  v.  Walworth,  1  N.  T.  488;  Fowler 
v.  Trull,  1  Hun,  409, 8  Thomp.  ft  C.  622;  Krider  v. 
Western  College,  81  Iowa,  647;  Menkens  v.  Watson, 
Sfi  Mo.  168;  1  Walt,  Act.  Sc  Def .  288. 

BatiUcatlon  of  the  unauthorized  act  of  another 
operates  upon  the  act  ratified  as  If  authority  to  do 
the  act  had  been  previously  given,  except  where 
the  rights  of  third  parties  have  intervened.  It  is 
essential  that  the  party  ratifying  should  be  able 
not  merely  to  do  the  act  ratified  at  the  time  the  act 
was  done,  but  also  at  the  time  the  ratiflcation  was 
made.  Cook  v.  Tullis,  86  U.  S.  18  WaU.  888, 21  L.  ed. 
DBO,  Field,  J.;  Marsh  v.  Fulton  County,  77  U.  &  10 
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WalL  084, 19  L.  ed.  1048;  Norton  v.  Shelby  County, 
118  U.S.  461, 80  L.ed.  180. 

It  Is  not  allowed  by  law,  when  the  act  ratifled  is 
itself  forbidden  at  the  time  of  ratification.  Mc- 
Cracken  v.  San  Francisco,  Id  Cai.  601;  Bird  v.  Brown, 
4Bzch.  799;  Lord  Audley*s  Case,  Cro.  Bliz.  600, 
Moore,  467;  Margaret  Podger's  Case,  9  Coke,  104a; 
Cook  V.  TuUis,  86  U.  8. 18  WaU.  882, 21  L.  ed.  983. 

If  a  principal  ratifies  that  part  of  a  transaction 
which  favors  him,  he  ratifies  the  whole.  Gaines  v. 
Miller,  111  U.  S.  896, 28  L.  ed.  406. 

It  is  a  rule  m  the  law  of  agency,  that  when  the 
unauthorized  act  of  the  agent  is  done  in  the  execu- 
tion of  a  power  conferred  in  a  mode  not  sanctioned 
by  its  terms  and  in  excess  or  misuse  of  the  author- 
ity given,  ratification  by  the  principal  Is  more 
readily  Implied  from  slight  acts  of  confirmation. 
Harrod  v.  McDaniels,  126  Mass.  416w 

It  is  an  adoption  of  an  unauthorized  transaction 
by  the  party  beneficially  interested.  Schwartz  v. 
Weber,  6  N.  Y.  8.  R.  6W. 

It  is  said  that  a  distinction  exists  between  the 
classes  of  cases  to  which  this  principle  applies. 
Where  the  orlgmal  act  was  one  merely  voidable  in 
its  nature,  the  principal  may  ratify  the  act  of  his 
agent,  although  it  was  unauthorized.   But  where 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Essex  County 
(Thompson,  J.)  made  during  the  trial  of  an 
action  brought  to  recover  the  value  of  a  plate- 
glass  window  alleged  to  have  been  broken  by 
the  negligence  of  defendant's  servant,  which 
resulted  in  a  judgment  in  favor  of  plaintiff. 
Exceptions  avemued. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  S.  Knojc,  for  defendant: 

Even  if  the  acts  of  McCuUock  in  receiving 
the  order  for  the  coal  and  undertaking  to  fill  it 
were  fully  ratified  by  the  defendant  with 
knowledge  of  his  negligence,  the  defendant 
would  not  be  liable  for  the  negligence  under 
the  fact  found  that  McCuHock  was  not  the 
servant  or  agent  of  the  defendant  at  the  time 
his  negligent  act  caused  the  injury. 

Coomes  v.  Boughion,  102  Mass.  211. 

Messrs,  J.  P.  Sweeney  and  H.  R.  Dow» 
for  plaintiff: 

A  subsequent  ratification  is  equivalent  to  a 
prior  authority,  and  renders  the  principal  liable 
for  all  the  acts  of  the  agent,  tortious  or  other- 
wise, done  in  the  regular  course  of  business,  as 
fully  as  if  he  had  originally  given  him  direct 
authority  in  the  premises. 

Story,  Ag.  9th  ed.  §  239;  Clement  v.  Jones,  12 
Mass.  60. 

When  a  party  assumes  to  act  for  another 
without  any  authority  whatever,  if  that  other 
subsequently  ratifies  his  act  he  makes  him  his 
agent. 

Y.  B.  7  Hen.  TV.  p.  86;  Hagedom  v.  Oliver- 
son,  2  Maule  &  S.  485;  Eogers  v.  Kneeland,  10 
Wend.  218;  Kelleyv,  Munson,  7  Mass.  819. 

If  the  principal  accepts  the  proceeds  or  bene- 
fits of  the  unauthorized  act  of  the  person  as- 
suming to  act  for  him  he  is  precluded  from 
denying  the  latter's  authority. 

Woodbury  y.  Lamed,  5  Minn.  889:  Gibson  v. 
Norway  Sav.  Bank,  69  Me.  579;  Veazie  v. 
WiUiams,  49  U.  S.  8  How.  184, 12  L.  ed.  1018. 

The  demand  made  upon  the  plaintiff  for  the 
proceeds  and  profits  of  the  unauthorized  acts 
of  McCuUock,  on  the  ground  that  the  plaintiff 
*'owed"  the  defendant  for  the  coal,  is  a  ratifi- 
cation; for  a  claim  of  debt  would  not,  on  any 
other  ground,  be  maintainable. 


Story,  Ag.',9th  ed.  §  259,  note  1,  and  cases 
cited. 

A  ratification  can  only  be  effectual  between 
the  parties  when  the  act  is  done  by  the  agent 
avowedly  for  or  on  account  of  the  principal, 
and  not  when  it  is  done  for  or  on  account  of 
the  agent  himself,  or  some  third  person. 

Condit  V.  Baldwin,  21  N,  Y.  219.  225;  Wai- 
son  V.  Bwann,  11  C.  B.  N.  S.  755;  Wilson  v. 
Tumman,  6  Man.  &  G.  286;  Farmers  L.  db  T. 
Co,  V.  Walworth,  1 N.  Y.  488, 444;  Commercial 
&  C  Bank  v.  Jtmes,  18  Tex.  811. 

And  this  is  the  distinction  which  must  be 
made  between  the  case  at  bar  and  the  case  of 
Coomes  v.  Houghton,  102  Mass.  211. 

Holmes»  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  to  recover  damages 
for  the  breaking  of  a  plate-glass  window. 
The  glass  was  broken  by  the  negligence  of 
one  McCullock,  while  delivering  some  coal 
which  had  been  ordered  of  the  defendant  by 
the  plaintiff.  It  is  found  as  a  fact  that  Mc- 
Cullock  was  not  the  defendant's  servant  when 
he  broke  the  window,  but  that  the  "delivery 
of  the  coal  by  [him]  was  ratified  by  the  de- 
fendant, and  that  such  ratification  made  Mc- 
CuHock in  law  the  agent  and  servant  of  the 
defendant  in  the  delivery  of  the  coal.**  On 
this  finding  the  court  ruled  "that the  defend- 
ant by  his  ratification  of  the  delivery  of  the 
coal  by  McCullock  became  responsible  for 
his  negligence  in  the  delivery  of  the  coal.'' 
The  defendant  excepted  to  this  ruling  and 
to  nothing  else.  We  roust  assume  that  the 
finding  was  warranted  by  the  evidence,  a 
majority  of  the  court  being  of  the  opinion 
that  the  bill  of  exceptions  does  not  purport 
to  set  forth  all  the  evidence  on  which  the 
finding  was  made.  Therefore  the  only  Ques- 
tion l^fore  us  is  as  to  the  correctness  of  the 
ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day 
we  might  hesitate  to  say  that  a  man  coula 
make  himself  a  party  to  a  bare  tort  in  any 
case  merely  by  assenting  to  it  after  it  had 
been  committed.  But  we  are  not  at  liberty 
to  refuse  to  carry  out  to  its  consequences  any 


that  act  was  void,  as  in  case  of  a  f  orffery,  it  Is  said 
no  ratiflcation  can  be  made.  Independent  of  the 
principle  of  estoppel.  Workman  v.  Wright,  88 
Ohio  St.  405, 81  Am.  Rep.  546. 

The  meaning-  of  ratiflcation  is,  and  always  has 
been,  the  adoption  of  an  act  purporting  to  be  done, 
or,  at  least,  done  in  fact,  on  behalf  of  the  ratlfler. 
Y.  B.  80  Edw.  I.  128;  7  Hen.  IV.  34,35,  pi.  1;  Anony- 
mous, GkKlbolt,  109,  pi.  MSSdx  Wilson  v.  Tumman,  6 
Man.  &  a.  236. 

The  mere  silence  of  the  owner,  after  bis  property 
has  been  taken  by  a  trespasser,  will  not  in  law 
amount  to  a  ratification  and  adoption  of  the  unlaw- 
ful act.  Thompson  v.  Craig,  16  Abb.  Pr.  N.  8.  32; 
Story,  Ag.  9  SSI;  2  Kent,  Com.  12th  ed.  616,  note  i; 
Wilson  V.  Tumman,  supra;  Watson  v.  Swann,  11 C. 
B.  N.S.756. 

As  a  general  rule,  the  principal  has  the  right  to 
elect  whether  he  will  adopt  the  unauthorized  act 
or  not.  But  having  once  ratified  the  act,  upon  a 
full  knowledge  of  all  the  material  circumstances, 
the  ratification  cannot  be  revoked  or  recalled,  and 
the  principal  becomes  bound  as  if  he  had  originally 
authorized  the  act.  Story,  Ag.  §  260;  Paley,  Ag. 
18  L.  R.  A. 


Ll07d*B  ed.  171;  8  Chitty,  Com.  Law,  197;  Bouvier, 
Law  Diet,  title  Ratificolion, 

The.general  doctrine  that  one  may,  by  afilrmative 
acts,  and  .even  by  silence,  ratify  the  acts  of  another 
who  has  assumed  to  act  as  his  agent,  is  illustrated 
by  many  cases  to  ibe  found  in  the  books,  and  set 
forth  by  all  the  text- writers  upon  the  law  of  agency. 
Story,  Ag. «  261a,*  2  Greenl.  Ev.  6§  66,  67;  2  Kent» 
Com.  616;  Thompson  v.  Craig,  18  Abb.  Pr.  N.  S.  29; 
Wilson  V,  Tumman,  supra;  Watson  v.  Swann,  11  C. 
B.  N.  8.  766. 

But  the  doctrine  properly  applies  only  to  cases 
where  one  has  assumed  to  act  as  agent  for  another, 
and  then  a  subsequent  ratification  is  equivalent  to 
an  original  authority.  One  may  wrongly  take  the 
property  of  another  not  assuming  to  act  as  agent* 
and  sell  it  in  his  own  name  and  on  his  own  account, 
and  in  such  case  there  is  no  question  of  agency,  and 
there  Is  nothing  to  ratify.  The  owner  may  subse- 
quently confirm  the  sale,  but  this  he  cannot  do  by 
a  simple  ratiflcation.  His  conflrmation  must  rest 
upon  some  consideration  upholding  iiie  confirma- 
tion, or  upon  an  estoppel.  Workman  v.  Wright,  86 
Ohio  St  40& 


im. 
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principle  which  we  believe  to  have  been  part 
of  the  common  law  simply  becaase  the 
sTOunds  of  policy  on  which  it  must  be  justi- 
fied seem  to  us  to  be  hard  to  find  and  prob- 
ably to  have  belonged  to  a  different  state  of 
society. 

It  is  hard  to  explain  why  a  master  is  liable 
to  the  extent  that  he  is  for  the  negligent  acts 
of  one  who  at  the  time  really  is  his  servant 
acting  within  the  general  scope  of  his  em- 
ployment. Probably  master  and  servant  are 
"feigned  to  be  all  one  person"  by  a  fiction 
which  is  an  echo  of  the  patria  potestas  and 
of  the  English  frank  pledge.  Byington  v. 
Simpgtm,  134  Mass.  169,  170;  Fitzh.  Abr. 
Gorine,  pi.  428.  Possibly  the  doctrine  of 
ratification  is  another  aspect  of  the  same  tra- 
dition. The  requirement  that  the  act  should 
be  done  in  the  name  of  the  ratifying  party 
looks  that  way.  New  England  Dredging  Go. 
V.  Boekp(yrt  Granite  Co.  149  Mass.  381,  382 ; 
Fuller  A  TrimtoelVs  Case,  2  Leon.  216,  216; 
Sext.  Dec.  5,  12 ;  De  Reg.  Jur.  Reg.  9 ;  Dig. 
43,  26,  13 ;  Dig.  43,  16,  1,  §  14,  gloss,  and 
cases  next  cited. 

The  earliest  instances  of  liability  by  way 
of  ratification  in  the  En^^lish  law  so  far  as 
we  have  noticed  were  where  a  man  retained 
property  acquired  throiigh  the  wrongful  act 
of  another.  Y.  B.  30  Edw.  I.  128  (Rolle, 
ed.)  ;  38  Lib.  Ass.  223,  pi.  9 ;  &  C.  38  Edw. 
IIL  18.  12th  ed.  IV.  9.  pi.  23;  Plowd.  8  ad 
Jn.  27,  31 ;  See  Bracton,  158  ft,  159  a,  171  b. 

But  in  these  cases  the  defendant's  assent 
was  treated  as  relating  back  to  the  original 
act,  and  at  an  early  date  the  doctrine  of  re- 
lation was  carried  so  far  as  to  hold  that  where 
a  trespass  would  have  been  justified  if  it  had 
been  done  by  the  authority  by  which  it  pur- 
ported to  have  been  done,  a  subsequent  ratifi- 
cation might  also  justify  it.  Y.  B.  7  Hen. 
IV.  34.  pi.  1.  This  decision  is  qualified  in 
Pitzh.  Abr.  Bayllye^  pi.  4,  and  doubted  in 
Bro.  Abr.  Trespass,  pi.  86;  but  it  has  been 
followed  or  approved  so  continuously  and  in 
flo  many  later  cases  that  it  would  be  hard  to 
deny  that  the  common  law  was  as  there  stated 
by  Chief  Justice  Gascoigne.  Anonymoug, 
Cfodbolt,  109,  110,  pi.  129,  2  Leon.  196,  pi. 
246 ;  H^iU  V.  Piek^ngiU,  1  Brod.  &  B.  282 ; 
Muskett  V.  Drummond,  10  Barn.  &  C.  153, 
157;  Buron  v.  Denman,  2  Exch.  167,  178; 
Secretary  of  State  in  Council  of  India  v. 
Kamwihee  Boye  Sahaba,  13  Moore,  P.  C.  22, 
86;  Cheetham  v.  Manchester,  L.  R.  10  C.  P. 
349 ;   Wiggins  v.    United  States,  3  Ct  CI.  412. 

If  we  assume  that  an  alleged  principal  by 
adopting  an  act  which  was  unlawful  when 
done  can  make  it  lawful,  it  follows  that  he 
^opts  it  at  his  peril  and  is  liable  if  it  should 
turn  out  that  his  previous  command  would 
not  have  justified  the  act.  It  never  has  been 
doubted  that  a  man*s  subsequent  agreement 
to  a  trespass  done  in  his  name  and  for  his 
benefit  amounts  to  a  command  so  far  as  to 
make  him  answerable.  The  ratihabitio  man- 
date comparatur  of  the  Roman  lawyers  and 
the  earlier  cases  (Dig.  46,  8,  12,  §  4 ;  43,  16, 
1.  §  14;  Y.  B.  30  Edw.  I.  128),  has  been 
changed  to  the  dogma  ofquiparatur  ever  since 
the  days  of  Lord  Coke,  4  Inst.  317 ;  See  Bro. 
Abr.  Trespass,  pi.  113;  Co.  Litt.  207  a; 
Wingate  Max.  124;  Com.  Dig.  Trespass, 
13  L.  R.  A. 


chap.  1 ;  Eastern  Counties  R.  Co.  v.  Broom, 
6  Exch.  314,  326,  327,  and  cases  hereafter 
cited. 

Doubts  have  been  expressed,  which  we  need 
not  consider,  whether  this  doctrine  applied  to 
the  case  of  a  bare  personal  tort.  Adams  v. 
Freeman,  9  Johns.  117,  118;  Anderson  and 
Warberton,  JJ,,  in  Bishop  v.  Montague,  Cro. 
Eliz.  824. 

If  a  man  assaulted  another  in'  the  street  out 
of  his  own  head,  it  would  seem  rather  strong 
to  say  that  if  he  merely  called  himself  my 
servant  and  I  afterwards  assented,  without 
more,  our  mere  words  would  make  me  a  party 
to  the  assault,  although  in  such  cases  the 
canon  law  excommunicated  the  principal  if 
the  assault  was  upon  a  clerk.  Sext.  Dec.  5, 
11,  23.  Perhaps  the  application  of  the  doc- 
trine would  be  avoided  on  the  ground  that 
the  facts  did  not  show  an  act  done  for  the 
defendant's  benefit  ( Wilsf/n  v.  Barker,  1  Xev. 

6  Man.  409,  4  Barn.  &  Ad.  614;  Smith  v. 
Lozo,  42  Mich.  6),  as  in  other  cases  it  has 
been  on  the  ground  that  they  did  not  amount 
to  such  a  ratification  as  was  necessary. 
Tucker  v.  Jerris,  75  Me.  184 ;  Hyde  v.  Cooper, 
26  Vt.  552. 

But  the  language  generally  used  by  judges 
and  text-writers  and  such  decisions  as  we 
have  been  able  to  find  is  broad  enough  to 
cover  a  case  like  the  present  when  the  ratifi- 
cation is  established.     Perley  v.  Georgetoion, 

7  Gray,  464;  Bishop  v.  Montague,  supra; 
Sanderson  v.  Baker,  2  W.  Bl.  832;  3  Wils. 
309;  Barker  v.  Braham,  2  Bl.  866,  868;  3 
Wils.  368 ;  Bodkin  v.  P&well,  Cowp.  476,  479  ; 
Wilsan  v.  lumman,  6  Man.  &  G.  236,  242 ; 
J^ewisY.  Bead,  13  Mees.  &  W.  834;  Buron 
V.  Denman,  2  Exch.  167.  188;  Bird  v.  Brohon, 
4  Exch.  786,  799;  Eastern  Counties  R,  Co. 
V.  Broom,  6  Exch.  814,  326,  327;  Roe  v. 
Birkenhead,  L.  db  C.  J.  B.  Co.  7  Exch.  36, 
44;  Ancana  v.  Marks,  7  Hurlst.  &  N.  686, 
695 ;  Condit  v.  Baldwin,  21  N.  Y.  219,  225 ; 
Ejtum  V.  Brister,  35  Miss.  391 ;  OaUeston,  II. 
d  8.  A.  R.  Co.  V.  Donahoe,  56  Tex.  162; 
Murray. V.  Lor^'oy,  2  Cliff.  191,  195.  See 
Locejoy  v.  Murray,  70  U.  S.  3  Wall.  1,  9, 
18  L.  ed.  129-131 ;   Story,  Ag.  §§  455,  456. 

The  question  remains  whether  the  ratifica^ 
tion  is  established.  As  we  understand  the 
bill  of  exceptions  McCullock  took  on  himself 
to  deliver  the  defendant's  coal  for  his  benefit 
and  as  his  servant,  and  the  defendant  after- 
wards assented  to  McCul lock's  assumption. 
The  ratification  was  not  directed  specifically 
to  McCul lock's  trespass,  and  that  act  was  not 
for  the  defendant's  benefit  if  taken  by  itself, 
but  it  was  so  connected  with  McCullock 's 
employment  that  the  defendant  would  have 
been  liable  as  master  if  McCullock  really  had 
been  his  servant  when  delivering  the  coal. 
We  have  found  hardly  anything  in  the  books 
dealing  with  the  precise  case,  but  we  are  of 
opinion  that  consistency  with  the  whole 
course  of  authority  requires  us  to  hold  that 
the  defendant's  ratification  of  the  employ- 
ment established  the  relation  of  master  and 
servant  from  the  beginning  with  all  its  inci- 
dents including  the  anomalous  liability  for 
his  negligent  acts.  See  Coomes  v.  Iloughtoii, 
102  Mass.  211,  213.  214 ;  Cooley,  Torts,  128, 
129.    The  ratification  goes  to  the  relation  and 
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establishes  it  ab  initio.  The  relation  exist- 
ing, the  master  is  answerable  for  torts  which 
he  has  not  ratified  specifically,  just  as  he  is 
for  those  which  he  has  not  commanded  and 
as  he  may  be  for  those  which  he  has  expressly 
forbidden.  In  Oibion's  Case,  Lane,  90,  ft 
was  agreed  that  if  strangers  as  servants  to 
Gibson  but  without  his  precedent  appoint- 
ment had  seized  goods  by  color  of  his  office, 
and  afterwards  had  misused  the  eoods  and 
Gibson  ratified  the  seizure,  he  thereby  became 
a  trespasser  ab  initio,  although  not  privy  to 
the  misusing  which  made  him  so.    And  this 


proposition  is  stated  as  law  in  Com.  Dig. 
TrespoM,  chap.  1 ;  Elder  v.  Bemie,  )i  Met. 
599,  605. 

In  Coomes  v.  Houghton,  102  Mass.  211,  the 
alleged  servant  did  not  profess  to  act  as  ser- 
vant to  the  defendant  and  the  decision  was 
that  a  subsequent  payment  for  his  work  by 
the  defendant  would  not  make  him  one. 

For  these  reasons  in  the  opinion  of  a  ma- 
jority of  the  court  the  exceptions  must  be 
overruled. 

Exeeptiona  overruled. 
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HENDERSON 

V. 

Charles  M.  HOVEY,  State  Auditor. 
HUBBELL 

V, 

Solomon  G.  STOVER,  State  Treasurer. 
(....Kan,.—) 

*!•  No  money  caA  be  dlrawn  ttom.  the 
treasury  of  the  State,  except  in  punuanoe  of 
a  specific  appropriation  made  by  law. 

8.  Where  the  Leg^lature  hme  made  a 
■pecillc  appropriation  of  $^000  for  the 
compensation  of  the  secretary,  stenoirrapher,  and 
other  officers  of  the  State  Senate  during  the  sit- 
ting  of  the  Senate  for  an  Impeachment  trial, 
neither  the  auditor  nor  Treasurer  of  State  has  the 
authority  to  allow  or  pay  any  compensation  for 
such  officers  in  excess  of  said  specific  amount  so 
appropriated.  «  .o««  v 

(•July  9, 18W.) 

APPLICATIONS  for  writs  of  mandamus  to 
compel  the  State  Auditor  and  Treasurer 
to  audit  and  pay  certain  claims  for  services 
rendered  by  employes  of  the  Senate  during  an 
impeachment  trial.    Refused. 

*Head  notes  by  Hobton,  Ch,  J. 


The  facts  are  stated  in  the  opinion. 
Mr.  Chester  I.  Lons  for  applicants. 
Mr,  J.  N.  Tv^BfAtty-Ghn,,  for  defendants. 

Horton,  Ch  J.,  delivered  the  opinion  of 
the  court : 

These  proceedings  have  been  commenced  in 
this  court  by  mandamus  to  enable  certain 
persons,  who  were  employes  of  the  Senate, 
acting  as  a  court  of  impeachment,  to  recover 
their  compensation  for  their  services.  The 
State  Treasurer,  in  one  case,  has  refused  to 
register  and  countersign  the  warrant  issued 
by  the  Auditor  and  has  refused  to  recofiiiize 
it.  In  the  other  case,  the  Auditor  of  State 
has  refused  to  audit  the  claim  of  the  em- 
ployd,  and  has  also  refused  to  issue  any  war- 
rant for  his  services.  The  court  has  exam- 
ined the  various  provisions  of  the  Statute 
which  have  been  referred  to.  The  claim  is 
first  made  that  under  section  8,  chap.  25, 
Sess.  Laws  1891,  the  Senate  had  authority 
to  transfer,  from  the  appropriation  made  to 
it  of  $8,000  for  the  per  diem  and  mileage  of 
its  members,  any  balance  not  necessary  for 
the  pay  of  its  members.  They  passed  a  reso- 
lution transferring  a  portion  of  the  $8,000 
for  the  secretary,  stenographer,  and  other 
officers  of  the  Senate.    The  conclusion  of  the 


Note.— Prelimifiartes  neeesMiry  to  the  v^ttMratmU 
of  public  funds. 

Authority,  for  paying  out  the  public  money 
should  be  found  in  some  law.  One  olaimiD^  to 
draw  money  out  of  the  treasury  of  the  county  or 
the  State  should  be  able  to  point  to  a  law  {that 
clearly  authoriaes  the  expenditure.  Kennedy  v. 
Seamaus,  60  Gki.  612;  Maxwell  v.  Cumminfir,  68  Oa. 
884;  Houston  County  v.  Kersh,  82  Cku  266. 

Under  La.  Const.,  art  58,  the  general  appropria- 
tion bill  may  embrace  several  items  or  objects  of 
expenditures  of  public  moneys,  but  all  other  appro- 
priations shall  be  made  by  separate  bills  each  em- 
bradngr  but  one  object.  Kein  v.  State  Treasurer, 
42  La.  Ann.  174. 

When  the  Lefirislature  has  clearly  indicated  its 
will  as  to  a  claim  which  is  to  be  paid  out  of  the  eren- 
erai  fund  in  the  state  treasury,  the  constitutional 
requirement  as  to  appropriation  by  the  legrislative 
department  is  satisfied,  and  no  particular  form  of 
words  is  essential  to  make  the  appropriation  valid. 
Humbert  v.  Dunn,  84  Cal.  67. 

Cal.  Stat.  1889, 421,  providinff  that  each  member  of 
the  examiningr  commission  of  rivers  and  harbors 
shall  receive  a  salary  of  $2,400  per  annum,  payable 
18  L,  R.  A. 


monthly,  and  his  travelinjr  expenses  while  engacred 
in  the  performance  of  official  duties,  to  be  paid  out 
of  any  money  in  the  state  treasury  not  otherwise 
appropriated,  constitutes  an  appropriation  without 
further  action  of  the  Lei^islature, within  CaL  Const., 
art.  4,  §  2S,  providlnjr  that  no  money  shall  be  drawn 
from  the  state  treasury  except  In  consequence  of 
appropriations  made  by  law.    Ibid, 

An  appropriation  is  **made  by  law"  when  it  plain- 
ly declares  what  the  amount  of  compensation  shall 
be;  and  no  legislative  appropriation  Is  necessary  in 
such  a  case  to  authorise  payment  from  the  public 
treasury.  State  v.  Hickman,  8  L.  R.  A.  40B,  9  Mont. 
870. 

Under  Mo.  Const.,  prescribing  the  conditions  and 
proceedings  incident  to  the  payment  of  money  out 
of  the  state  treasury,  a  reappropriation  of  an  un- 
used balance  of  a  former  appropriation  is  upon  the 
same  footing  as  the  original  appropriation,  as  to 
the  necessity  of  stating  the  object  for  which  such 
reappropriation  is  made.  State  v.  Selbert,  99  Mo. 
122. 

In  Nebrasisa,  the  appropriation  made  by  the  Leg- 
islature, where  there  is  no  provision  limiting  par- 
ticular cases  to  a  shorter  period,  extends  to  the 
end  of  the  first  fiscal  quarter  after  the  adjournment 
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court  is,  after  giving  the  matter  as  much  at- 
tention as  it  has  been  able  to  do  in  the  time 
allowed,  that  section  8  of  chapter  25  is  a 
specific  appropriation  for  the  various  amounts 
for  the  purposes  therein  named.  For  in- 
stance, there  is  no  general  appropriation  for 
any  amount  to  pay  the  whole  expense  of 
the  trial.  There  are  specific  appropriations 
only.  First,  for  the  per  diem  and  mileage 
of  members  of  the  Senate,  and  the  president 
thereof,  while  sitting  as  a  court  of  impeach- 
ment, $8,000  is  given.  There  is  a  specific 
appropriation  for  the  compensation  of  the 
secretary,  stenographer,  and  other  ofiScers  of 
the  Senate  of  $2,000  only.  Had  the  Legisla- 
ture, as  it  had  the  power  to  do,  simply  pro- 
vided that  $27, 500  or  any  other  general  sum, 
was  appropriated  to  pay  the  expenses  of  the 
trial,  such  an  amount  could  be  drawn  out 
for  that  purpose.  Section  8  of  said  chapter 
25  reads  as  follows:  "To  pay  the  expenses 
incidental  to  the  trial  of  Judge  Theodosius 
Botkin,  who  has  been  impeached  by  the 
House  of  Representatives  of  high  misde- 
meanors in  office,  there  is  hereby  appropriated 
the  following  sums,  or  so  much  thereof  as 
may  be  necessary,  to  wit :  For  per  diem  and 
mileage  of  the  members  of  the  Senate  and 
president  thereof  while  sittinir  as  a  court  of 
impeachment,  $8,000;  per  diem  and  mileage 
of  the  boiurd  of  managers  of  the  House  of 
Representatives  and  counsel  and  stenog- 
rapher, to  be  appointed  by  said  board,  $1, 500 ; 
compensation  of  secretary,  stenographer,  and 
other  officers  of  the  Senate.  $2, 000 ;  for  service 
of  process,  $1,000;  per  diem  and  mileage  of 
witnesses.  $15,000."  Now,  if  the  State  Sen- 
ate had  the  right  to  transfer  from  the  $8, 000 
any  balance  thereof  for  the  compensation  of 
its  officers  or  emplo^^s,  it  had  the  same 
right,  under  said  section  8,  to  transfer  it  for 
the  purpose  of  paying  counsel  or  anyone 
else  employed  in  tne  trial.  The  Constitution 
of  the  State  ordains  that  ''no  money  shall  be 
drawn  from  the  treasury  except  in  pursuance 
of  a  specific  appropriation  made  by  law.** 
Section  24,  art.  2.  Upon  an  examination  of 
section  8,  we  find  that  specific  appropriations 


were  made  for  several  distinct  and  separate 
purposes,  and  this  court  has  no  authority  to 
make  any  change  in  that  section ;  and,  the 
Legislature  having  specified  the  particular 
amounts  for  the  several  purposes,  they  can 
be  used  for  those  purposes,  but  those  only. 
It  is  next  argued  that  if  section  3  of  chap- 
ter  25  cannot  furnish  money  for  these  em- 
ployes, they  ou^ht  to  be  paid  from  the  gen- 
eral appropriation  for  the  expenses  of  the 
Legislature,  under  section  1  of  said  chapter 
25.  The  cardinal  rule  of  construction  is 
that  the  intention  of  the  Legislature  must 
control,  and,  where  there  is  appropriated  a 
certain  sum  of  money  for  the  pay  of  members 
of  the  Ijegislature,  and  its  officers  and  clerks, 
the  ordinary  conclusion  would  be  that  they 
are  to  apply  to  both  Houses  of  the  Legisla- 
ture ana  its  officers,  while  ii^  session  as  » 
Legislature,  and  not  while  one  body  thereof 
is  actine  as  a  court  of  impeachment.  Sec- 
tion 2  of  said  chapter  25  provides  "*  that  the 
pay  warrants  for  the  members  of  the  Legis- 
lature for  the  last  ten  days  of  service  shall 
not  be  drawn  by  the  Auditor  of  State  until 
three  days  after  the  expiration  of  the  fifty 
days  of  regular  session,  or  upon  the  final 
adjournment  of  the  Legislature  previous  to 
the  date  herein  fixed."  We  think  that  the 
proper  construction  of  said  section  8  is  that 
the  Legislature  intended  to  make  a  specific 
appropriation  for  the  expenses  of  the  im- 
peachment trial  of  Judge  Botkin,  and  did 
not  intend  that  any  other  moneys  should  be 
used  for  that  trial'  than  those  appropriated 
in  said  section  8.  In  carrying  out  the  intent 
of  the  Legislature,  we  must  nold  that  there 
is  no  money  appropriated  to  pay  any  com- 
pensation for  the  officers  or  employes  of  the 
Senate  during  the  trial  of  Jud^e  Botkin,  ex- 
cepting the  specific  sum  of  $2,000.  It  may 
be  possible  that  the  Legislature  intende : 
that  $2,000  should  be  the  limit  of  the  ex- 
penses for  those  purposes,  and,  having  ap 
propriated  $2,000  only,  this  court  cannot 
now  say  that  the  employes  should  be  paid 
out  of  some  other  appropriation,  or  that 
more  should  have  been  appropriated.     The 


of  the  next  resrular  sesBlon.   State  y.  Baboock,  22 
Keb.83. 

Publie  moneys. 

No  moneys  can  be  paid  from  the  treasury,  ezoept 
In  pursuance  of  an  appropriation  by  law,  nor  un- 
less within  two  years  after  such  appropriation;  and 
every  law  making  or  oondnuinflr,  eto.,  an  appropri- 
ation, must  distinctly  specify  the  sum  and  the  ob- 
ject.   C!on8t.  184a.rart.  7.  9  8. 

A  two-thirds  vote  of  each  branch  of  the  Legisla- 
ture is  required  to  render  valid  appropriation  bills. 
Oon8t.l8e2,art.7.9  0;  Constl840,artl,6  9:  1  Abb. 
N.Y.Difir.227. 

While  it  is  customary  to  use  the  words,  *^ere  is 
hereby  appropriated  the  sum,"  etc.,  in  bills  appro- 
priatiner  money  for  the  payment  of  salary  and  other 
expenses  of  the  government,  it  is  not  essential  to 
the  validity  of  an  appropriation  that  those  words, 
or  any  of  them,  should  be  used  if  the  Legrislature 
has  clearly  deslfrnated  the  amount  and  the  fund  out 
of  which  it  is  to  be  fpaid.  Humbert  v.  Dunn,  84 
Gal.  67. 

Tlie  limitation  that  '*no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropri- 
ations made  by  law"  is  taken  literally  from  the  Ck>n- 
stitution  of  the  United  States.  Its  object  is  to 
13L.RA. 


secure  to  the  legrislative  department  of  the  govern- 
ment the  exclusive  power  of  deciding  how,  when, 
and  for  what  purposes  the  public  funds  shall  be 
applied  In  carrying  on  the  government.  2  Ope. 
Atty-Gton.  870. 

To  the  legislative  department  of  the  government 
is  Intrusted  the  power  to  say  to  what  purpose  the 
public  funds  shall  be  devoted  in  each  fiscal  year, 
and,  as  stated  before,  when  the  Legislature  has 
clearly  mdicated  its  will  as  to  the  claim  which  is  to 
be  paid,  and  the  fund  from  which  it  is  to  be  paid, 
the  oonstituttonal  requirement  is  satisfied,  and  no 
particular  form  of  words  is  essential  to  make  the 
appropriation  valid.    Proll  v.  Dunn,  80Cal.  220. 

An  appropriation  of  the  money  to  a  specified  ob- 
ject would  be  an  authority  to  the  proper  officers  to 
pay  the  money,  because  the  auditor  is  authorized 
to  draw  his  warrant  upon  an  appropriation,  and 
the  treasurer  is  authorized  to  pay  such  warrant,  if 
he  has  appropriated  money  in  the  treasury.  And 
such  an  appropriation  may  be  prospective;  that  is, 
it  may  be  made  in  one  year,  of  the  revenues  to  ac- 
crue m  another  or  future  years,— the  law  being  so 
framed  as  to  address  itself  to  such  future  revenues. 
fiJsttne  v.  State,  20  Ind.  828.  See  note  to  Henderson 
V.  Soldiers  ft  S.  Hon.  Comrs.  (Ind.)  18  L.  R.  A.  168. 
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May, 


State  Treasurer  and  the  Auditor  must  act  in 
iiccordance  with  the  specific  appropriation 
named  in  said  section  8. 

It  is  further  urged  that  the  auditor  should 
,be  required  to  issue  his  warrant  whether 
there  is  any  balance  of  the  specific  appropria- 
tion remaining  in  the  treasury  or  not.  An 
^examination  of  the  provisions  of  the  Statute 
in  regard  to  the  duty  of  the  auditor  clearly 
ishows  that  the  auditor  must  take  notice  of 
what  money  has  been  appropriated  for  any 
specific  purpose,  and  when  that  amount  has 
been  fully  exhausted  by  claims  presented  and 
audited,  he  has  no  authority  to  allow  or  audit 
other  claims,  and  issue  warrants  therefor. 
.See  paragraphs  6582,  6597,  6676,  Gen.  Stat. 
1889.  The  warrant  issued  by  the  Auditor 
^as  not,  in  our  opinion,  issued  in  conformity 
with  the  provisions  of  said  chapter  25.  The 
Treasurer  properly  refused  to  recognize  it. 
The  Auditor  has  no  right,  in  the  absence  of 


a  sufiScient  appropriation,  to  issue  waxrants 
generally,  to  be  provided  for  by  some  future 
Legislature.  Considering  all  the  terms  oif 
chapter  25,  we  cannot  find  our  waj  clear  to 
allow  this  writ.  **The  laborer  is  worthy 
of  his  hire,'*  and  it  is  very  unfortunate  that 

Erovision  was  not  fully  made  by  the  late 
egislature  for  the  payment  of  all  the  ex- 
penses of  the  impeachment  trial.  They  pro- 
vided that  $2,000  should  be  appropriated 
for  the  officers  or  employes  of  the  senate 
during  the  trial,  and,  until  further  action 
is  taken  by  the  Legislature,  no  more  than 
$2,000  can  be  used  to  pay  these  parties.  We 
cannot  order  the  payment  of  the  amounts 
prayed  for,  as  this  court  cannot  change  the 
Statute. 

The  writs  of  mandfimus  in  both  eases  will  be 
denied.     We  regret  this  result,  but  we  do 
not  make  the  laws ;  we  only  interpret  them. 
All  the  Justices  concur. 


MAINE  SUPREME  JUDICIAL  COURT. 


John  A.  MORSE  et  al. 

V. 

Warner  MOORE. 

(....Me ) 

1.  A  oontract  to  deliyer  ice  of  a  certain 
described  quality  and  thickneas  te  an 

express  warranty  that  the  ioe  when  delivered 
shall  bo  of  such  quality  and  tbicknesB. 

2»  Acceptance  of  merchandise  under 
an  executory  contract  of  sale  warrant- 
ing: it  to  be  of  a  certain  quality  does  not  neces- 
.sarily  terminate  the  obli^tion  of  the  vendor; 
but  it  is  evidence  of*  complete  performance  or  of 
waiver,  the  conclusiveneeB  of  which  is  to  be  de- 
termined from  all  the  circumstances  of  the  case. 

^.  The  Tendee  in  a  contract  to  sell  and 
deliTcr  at  a  certain  place  for  shipment 
ice  of  a  specified  quality  and  thickness, 
who  does  not  sec  the  ice  until  it  reaches  its  des- 
tination, and  who  then  immediately  notifies  the 
Tendor  that  it  is  not  according  to  contract,  may 
set  up  its  inferiority  in  defehse  of  an  action  for 
its  price*  although  he  reoeivee,  stores  and  at- 
tempts to  dispose  of  it. 

(May  28,  1891.) 

EXCEPTIONS  by  defendant  to  Tulincs  of 
the  Supreme  Judicial  Court  for  Sagadahoc 
County  made  during  the  trial  of  an  action 
brought  to  recover  the  contract  price  of  certain 
ice  alleged  to  have  been  sold  and  delivered  to 
defendant,  which  resulted  in  a  verdict  for 
plaintiffs.    Sustained, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  C.  E.  Littlefield  and  A.  S.  Little- 
ileld  for  defendant. 

Mr.  A,  N.Williams,  for  plaintiffs: 

Where  the  articles  bargained  for  under  an 
executory  contract  are  to  be  delivered  at  a 
place  certain  named  therein,  the  place  of  de- 

NoTE.~Efrect  of  acceptance  of  goods  under  con- 
tract of  sale.   See  note  to  Jones  v.  McEwan  (Ky.) 
12Ii.B.A.S99. 
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livery  is  the  place  where  the  purchaser  must 
exercise  his  right  of  rejection  or  acceptance  of 
the  articles  tendered. 

Defendant  having  received  the  ice  on  board 
his  vessels  at  Water  Cove  without  complaint, 
and  carried  it  away,  could  not  exercise  the 
riffbt  of  rejection  at  Richmond.Va.,  or  at  any 
other  place. 

Brownleey,  BoltonM  ^ich.21S;  2  Benjamin, 
Sales,  Corbin's  ed.  p.  916;  P€€ue  v.  Copp,  67 
Barb.  182.  See  also  Benjamin,  Sales,  chapter 
on  Acceptance;  Lincoln  v.  QaUagher,  4  New 
Eng.  Rep.  141,  79  Me.  189. 

Defendant  could  not  receive  the  ioe  and  ac- 
cept it,  and  then  defend  on  the  ground  that  it 
was  not  of  the  quality  required  under  the  con- 
tract. 

Iforton  V.  Dreufuss,  7  Cent.  Rep.  785, 106  N. 
Y.  90;  Brown  v.  Foster,  11  Cent.  Rep.  291, 108 
N.  Y.  887;  Parks  v.  O'Connor,  70  Tex.  877; 
Goplay  Iron  Co.  v.  Pope,  10  Cent.  Rep.  711, 
108  N.  Y.  232;  i^ith  v.  New  Albany  Rail  MiU 
Co.  50  Ark.  31;  Sprague  v.  Blake,  20  Wend.  61. 

When  the  contract  is  in  writing,  an  additional 
warranty,  not  expressed  or  implied  by  its 
terms,  that  the  article  is  fit  for  a  particular  use, 
cannot  be  added  either  by  implication  of  law 
or  by  parol  proof. 

Whitmore  v.  South  Boston  Iron  Co.  2  Allen, 
52;  Chitty,  Cont.  460;  Button  v.  Gerrish,  9 
Cush.  89;  Chanter  v.  Hopkins,  4  Mees.  &  W. 
399;  Ottawa  B.  dh  F.  Glass  Co.  v.  Gunther,  81 
Fed.  Rep.  208;  Benjamin,  Sales,  Corbin's  4th 
Am.  ed.  §§  985-988. 

Peters,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  controversy  in  this  case  grows  out  of 
an  agreement  between  plaintiffs  and  defend- 
ant, made  and  delivered  in  this  State,  which 
runs  as  follows:  "This  agreement,  made 
and  entered  into  this  seventh  day  of  January, 
1888,  by  and  between  Morse  &  Sawyer,  of 
Bath,  Maine,  of  the  first  part,  and  Warner 
Moore,  of  Richmond,  Va.,  of  the  second 
part,  witnesseth: 
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"That  the  said  parties  of  the  first  part,  for 
and  ia  consideration  of  the  sum  of  one  dollar 
to  them  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  sell  and 
agree  to  deliver  at  their  wharves  at  Water 
Cove  (Cape  Small  Point,  opposite  Burnt 
Coat  Island,  as  seen  in  Coast  Chart  No.  6, 
from  four  to  six  miles  west  of  Beguin  Isl- 
and light-house),  Maine,  after  the  ice  has 
become  twelve  inches  in  thickness,  of  good 
quality,  during  the  months  of  January  or 
February,  1888,  two  thousand  tons  of  good, 
clear,  merchantable  ice,  not  less  than  twelve 
inches  in  thickness,  to  be  weighed  b^  a 
sworn  weigher,  with  all  the  proper  fitting 
material  necessary  for  the  voyage  included, 
at  the  price  or  rate  of  forty  cents  per  ton  of 
two  thousand  pounds.  Each  cargo  to  be 
paid  for  on  presentation  of  sight  draft  or 
note  for  thirty  days  or  sixty  days,  as  may 
suit  party  of  second  part,  for  the  amount  ac- 
companying bill  of  ladine  and  weighers* 
certificate  of  said  cargo.  Cakes  to  be  twen- 
ty-two by  thirty  inches." 

The  ice  delivered  under  this  contract  was 
shipped  to  Richmond,  Va.,  where  the  defend- 
ant resides,  to  be  sold  in  that  market  to  his 
customers.  It  was  to  be  paid  for  according 
to  its  weight  and  quality  at  the  port  of  ship- 
ment in  Maine,  anj^  deterioration  of  the  article 
during  transit^being  at  the  risk  of  the  pur- 
chaser. 

The  first  question  submitted  to  the  Jury 
was  whether  the  ice  had  been  accepted  by  the 
defendant  or  not,  and  that  was  decided  in 
favor  of  the  plaintiffs. 

That  brought  up  the  question  whether, 
having  accepted  the  ice,  the  defendant  could 
rely  on  a  breach  of  the  warranty  of  the  qual- 
ity of  the  ice  to  reduce  the  claim  of  the  plain- 
tiff, who  sues  in  this  action  of  indebitatus 
assumpsit  for  the  contract  price ;  the  defend- 
ant alleging  that  the  ice  was  not,  at  the  time 
and  place  of  delivery  in  Maine,  of  the  qual- 
ity called  for  by  the  contract. 

The  judge  presiding,  being  of  the  impres- 
sion that  such  a  defense  miglit  be  admissible 
in  case  of  an  executed  agreement  containing 
warranty,  but  not  where  the  agreement  is  ex- 
ecutory, ruled  out  the  defense  as  a  matter  of 
law.  It  is  to  be  noticed  that  the  ruling  was 
without  qualification,  admitting  of  no  in- 
quiry into  the  circumstances  in  which  the  ice 
was  accepted.  It  determines  that  an  accept- 
ance in  a  case  of  this  kind  (in  the  absence  of 
fraud,  of  course)  absolutely  terminates  the 
obligation  of  the  vendor.  The  judge  further 
ruled  that  *^  when  the  defendant  took  [that  is, 
by  a  hired  carrier]  the  property  and  carried  it 
away  the  property  passed  to  him. "     * 

Our  examination  of  this  question  leads  us 
to  the  conclusion  that  the  position  of  the  de- 
fendant was  well  taken,  and  that  the  alleged 
defense  should  have  been  permitted  to  him. 

That  there  is  a  warranty  or  a  condition 
precedent  amounting  to  warranty  in  the  con- 
tract, there  can  be  no  doubt.  Such  a  war- 
ranty will  be  found  to  be  variously  charac- 
terized in  the  books  as  executory  warranty, 
a  condition  precedent  amountinir  to  warranty, 
in  the  nature  of  warranty,  with  the  effect  of 
warranty,  equal  to  warranty,  and  the  like. 
It  is  immaterial,  for  present  purposes,  wheth- 
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er  it  be  regarded  as  an  express  warranty  or  an 
express  condition  implying  warrantv,  as  the 
effect  must  be  the  same.  One  kind  within 
its  limit  is  not  a  more  potential  ingredient 
in  a  contract  than  the  other,  the  difference 
between  them  being  only  in  the  style  of 
agreement  to  which  they  may  be  annexed. 
An  express  warranty  may  be  also  special, 
however.  It  is  now  well  settled  by  the  au- 
thorities generally — our  own  cases  included 
—that  a  sale  of  goods  by  a  particular  de- 
scription of  quality  imports  a  warranty  that 
the  goods  are  or  shall  be  of  that  description  ; 
a  warranty  which  becomes  a  part  of  the  con- 
tract if  relied  upon  at  the  time  by  the  pur- 
chaser. Bryant  v.  Orosby,  40*  Me.  9;  Ban- 
daU  V.  Thornton,  43  Me.  226;  HiUman  v. 
Wilcox,  30  Me.  170 ;  OovU  v.  Stein,  149  Mass. 
570,  5  L.  R.  A.  213.  and  cases  cited.  Here 
there  is  a  clear  description  of  both  the  kind 
and  quality  of  the  ice,— the  quality  to  be 
merchantable. 

It  was  conceded  at  the  trial  that  the  posi- 
tion relied  on  by  the  defense  would  be  legit- 
imate were  it  an  executed,  instead  of  execu- 
tory, contract  that  contained  the  warrantv. 
Why  should  there  be  the  difference?  Certain 
early  New  York  cases,  which  will  be  further 
considered  hereafter,  by  which  the  rule  given 
at  the  trial  is  more  or  less  supported,  give 
as  a  reason  for  the  rule  that  in  an  executory' 
contract  any  article  of  a  particular  quality 
may  be  tendered  in  the  performance  of  the 
contract,  and  the  vendee  must  see  if  the  article 
agrees  with  the  terms  of  the  contract,  while  in 
an  executed  sale  the  agreement  is  that  a  par- 
ticular article  actually  delivered  possesses  the 
quality  stipulated  for.  This  undoubtedly  , 
expresses  correctly  the  distinction  between 
the  classes  of  contract,  but  it  does  not  impress 
us  that  these  should  be  such  an  essential  dif- 
ference in  their  effect.  The  reason  is  not 
palpable  why  the  vendee  in  the  one  case  more 
than  in  the  other  should  have  to  see  that  he 
receives  only  merchantable  articles  when  a 
delivery  is  made.  It  seems  inconsistent  that 
the  warranty,  which  is  a  part  of  either  con- 
tract, should  terminate  at  delivery  in  one 
contract,  and  not  in  the  other.  Each  vendor 
makes  virtually  the  same  warranty,  and  the 
two  vendors  at  the  point  of  delivery  would 
appear  to  stand  upon  common  ground.  The 
seller  in  an  executory  contract  agrees  to  do 
what  the  seller  in  an  executed  contract  has 
already  done.  When  he  tenders  the  articles 
that  he  has  agreed  to  deliver,  such  articles 
become  particularized  and  identified  ;  and  he 
then  represents  that  such  particular  and  iden- 
tified articles  possess  the  quality  stipulated 
for  by  his  executory  agreement.  The  terms 
of  the  contract  of  sale  Income  the  terms  of  the 
sale.  The  condition  precedent  becomes  a 
warranty.  Prof.  Wharton  (Whart.  Cont. 
§  5ft4)  expresses  the  idea  in  these  words :  **  A 
substantial,  though  partial  (defective),  per- 
formance of  a  condition  precedent,  followed 
by  acceptance  on  the  other  side,  transmutes 
the  condition  precedent  into  a  representation 
(implying  warranty),  not  barring  a  suit  on 
the  contract,  though  leaving  ground  for  a 
cross- action  for  damages. " 

Executory  and  executed  contracts  are  very 
much  alike  in  the  elements  that  enter  into 
15 


Maine  Supreme  Jubioial  Coxjbt. 


Uas, 


them.  There  are  executory  steps  in  all  exe- 
cated  contracts.  A  bargain  precedes  the 
sale.  If  there  be  a  warmnty,  that  is  usually 
first  a  part  of  the  bargain,  and  afterwards  of 
the  sale.  So  in  an  executory  contract  the 
warranty  is  part  of  the  agreement  of  sale,  and 
at  delivery  a  part  of  the  sale.  Many  con- 
tracts commonly  spoken  of  as  executed  con- 
tracts are  really  wholly  or  partially  execu- 
tory. All  orders  for  goods,  whether  for 
present  or  future  delivery,  are  of  an  execu- 
tory nature.  All  sales  by  sample  are  such. 
The  author  of  Smith's  Leading  Cases  (8th 
ed.  vol.  1,  pt.  1,  p.  339)  says  in  discussing 
this  distinction :  **  Where  the  vendor  agrees 
to  sell  goods  of  a  certain  kind,  without  desig- 
nating or  referring  to  any  specific  chattel, 
the  contract  is  essentially  executory,  whether 
it  purports  to  be  a  present  transfer  or  a  mere 
undertaking  to  deliver  at  a  future  period, 
and  the  right  of  proocrty  does  not  pass  until 
the  merchandise  is  delivered  to  or  set  apart 
for  the  purchaser. "  Every  contract  is  execu- 
tory on  the  one  side  or  the  other  until  the 
party  has  done  what  he  has  agreed  to  do. 

The  fact  of  acceptance,  however,  as  a  mat- 
ter of  evidence,  may  have  great  weight  on 
the  question  of  satisfactory  or  sufficient  per- 
formance. In  the  first  place,  it  raises  consid- 
erable presumption  that  the  article  delivered 
actually  corresponded  with  the  agreement. 
In  the  next  place,  it  is  some  evidence  of  a 
waiver  of  any  defect  of  quality,  even  if  the 
article  did  not  so  correspond ;  evidence  of 
more  or  less  force  according  to  the  circum- 
stances of  the  case.  If  the  ^oods  be  accepted 
without  objection  at  the  time  or  within  a 
reasonable  time  afterwards,  the  evidence  of 
waiver,  unless  explained,  might  be  consid- 
ered conclusive.  But  if,  on  the  other  hand, 
objection'  is  made  at  the  time,  and  the  ven- 
dor notified  of  the  defects,  and  the  defects 
are  material,  the  inference  of  waiver  would 
be  altogether  repelled.  But  acceptance  ac- 
companied by  silence  is  not  necessarily  a 
waiver.  The  law  permits  explanation,  and 
seeks  to  know  the  circumstances  which  in- 
duced acceptance.  It  might  be  that  the 
buyer  was  not  competent  to  act  upon  his  own 
juagment,  or  had  no  opportunity  to  do'  so, 
or  declined  to  do  so  as  a  matter  of  expedi- 
ency, placing  his  dependence  mainly,  as  he 
has  a  right  to  do,  upon  the  warranty  of  the 
seller.  Upon  this  question  the  facts  are  gen- 
erally for  the  jury,  under  the  direction  of 
the  court. 

The  law  of  waiver  more  commonly  applies 
to  things  that  are  not  essential  to  a  substan- 
tial execution  of  the  contract ;  often  such  as 
relate  to  the  time,  place,  or  manner  of  per- 
formance, or  that  affect  merely  the  taste  or 
fancy,  perhaps,  and  are  such  departures  from 
literal  performance  as  do  not  bring  loss  or 
injury  upon  the  purchaser.  Baldwin  v. 
FamsuH>rth,  10  Me.  414;  Lamb  v.  Barnardy 
16  Me.  364. 

We  think  the  rule  invoked  by  the  defend- 
ant a  just  one.  Speaking  generally,  it  is 
the  safer  rule  for  both  buyer  and  seller. 
The  opposite  rule  imposes  on  either  of  them 
very  ^reat  responsibility  and  risk.  It  might 
be  ruinous  to  a  vendee,  who  is  in  urgent 
need  of  an  article,  not  to  accept  it,  although 
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even    much  inferior  in  quality  to  the  de- 
scription contained   in    the  contract.     Cer-^ 
tainly  it  should  not  be  considered  a  hardship* 
to  a  seller  to  require  of  him  a  compliance 
with  his  contract,  or  damages  for  his  non- 
compliance. 

The  present  case  illustrates  the  justness  of 
the  rule,  if  the  facts  are  proved  as  the  de- 
fendant alleges  them.  The  plaintiffs  agreed 
to  deliver  ice,  which  they  warranted  should 
be  good,  clear,  and  merchantable.  Two 
cargoes  were  loaded  for  shipment  to  a  south- 
ern port.  Defendant  furnished  the  vessels, 
though  they  were  probably  chartered  bv  the 
plaintiffs  on  the  defendant's  account.  There 
is  nothing  in  the  charge  of  the  judge,  in 
the  exceptions,  or  on  briefs  of  counsel,  in- 
timating that  the  defendant  ever  saw  the  ice, 
either  by  agent  or  personally,  until  it  ar- 
rived in  Virginia,  or  that  he  was  notified  to 
be  present,  or  knew  of  the  delivery  at  the 
time  of  it.  It  would  seem  to  be  a  rather 
stringent  construction  of  the  contract  that 
the  defendant  must  watch  the  loading  of  the 
cargoes,  upon  the  penalty,  if  he  failed  to  do 
so,  of  having  to  pay  full  price  for  whatever 
defective  ice  might  be  delivered  behind  his 
back,  after  he  had  taken  for  his  protection, 
and  paying  for  it  in  the  consideration  of  the 
contract,  an  agreement  of  warranty  in  such 
positive  terms.  Still  it  may  be  that  the 
plaintiffs  could  legally  refuse  to  deliver  the 
ice  unless  the  defendant  after  notice  should 
be  present  to  receive  it.  The  cargoes,  after 
reasonable  passages,  arrived  in  a  very  un- 
merchantable condition.  There  was  no  lack 
of  objection  or  protest  from  the  defendant. 
He  wrote  repeatedly,  and  telegraphed  the 
plaintiffs,  expressing  his  disappointment, 
and  asking  their  advice  as  to  the  disposition 
of  the  ice.  But.  no  satisfactory  answer  came. 
What  should  he  do?  There  was  no  possibil- 
ity of  reshipment,  nor  could  the  ice  be  pre- 
served in  that  climate  without  the  protec- 
tion that  his  ow^n  ice-houses  would  afford 
for  such  purpose.  Storage  in  any  ordinary 
manner  could  not  possibly  save  the  property. 
He  stored  the  ice,  and  sold  it  by  enterpris- 
ing expedients  as  rapidly  as  possible.  He 
alleges  that  it  was  late  spring  ice,  of  poor 
texture,  and  in  proximately  worthless  con- 
dition when  shipped  from  Maine.  If  that 
can  be  shown  by  witnesses  and  in  court  at 
the  home  of  the  plaintiffs,  it  would  seem 
to  be  an  injustice  if  the  defendant  is  not 
permitted  to  make  the  defense. 

Mr.  Benjamin. (Benjamin,  Sales,  8d  Am. 
cd.  p.  888),  in  allusion  to  the  buyer's  reme- 
dies after  receiving  possession  of  the  goods, 
says  he  has  three  remedies  against  the  seller 
for  breach  of  the  warranty  of  quality :  firsts 
the  right  to  reject  the  goods  if  the  property  in 
them  has  not  passed  to  him ;  second,  a  cross- 
action  for  damages  for  the  breach ;  third, 
the  right  to  pleaa  the  breach  in  defense  to  an 
action  by  the  vendor,  so  as  to  diminish  Uie 
price.  These  remedies  are  mentioned  with- 
out any  distinction  between  kinds  of  sales. 
The  propositions  are  general,  without  any 
intimation  that  the  procedure  does  not  ap- 
ply to  warranties  in  executory  sales.  In  the 
text  such  a  distinction  is  not  even  noticed. 
In  the  notes  to  the  text,  however,  it  is  re- 


1881. 


MOBSB  V.  HOORB. 


227 


marked  by  the  American  editor  that  there 
are  New  York  decisions  inconsistent  with 
the  rale  stated  in  the  text.  The  first  of  these 
remedies — that  of  rejecting  the  goods— seems 
especially  applicable  to  executory  and  in- 
applicable to  executed  sales,  because  it  pre- 
cedes acceptance,  while  in  executed  sales 
there  has  been  acceptance,  and  the  title  has 
passed.  It  is  only  In  executory  contract-s  and 
contracts  that  are  merely  prima  facie  exe- 
cuted that  the  title  has  not  passed. 

Mr.  Benjamin  states  further  that  the 
buyer's  remedies  are  not  dependent  on  his 
return  of  the  goods,  nor  is  he  bound  to  give 
notice  to  the  vendor;  "but,"  he  adds,  "a 
failure  to  return  the  goods  or  complain  of 
the  quality  raises  .a  strong  presumption  that 
the  complaint  of  defective  quality  is  not 
well  founded."  Prof.  Parsons,  in  the  text 
and  notes  of  his  work  on  Contracts,  lays  down 
the  same  legal  propositions  that  Mr.  Benja- 
min does,  making  not  a  word  of  allusion  to 
there  being  any  difference  in  the  application 
of  them  between  sales  executed  and  sales  ex- 
ecutory. He  also  states  that  if  the  buyer  ac- 
cepts ^oods  inferior  to  such  as  are  stipulated 
for,  his  continued  possession  without  com- 
plaint will  be  a  presumption  against  him 
on  the  question  of  damages.  Parsons,  Cont. 
6th  ed.  *591,  and  notes, 

Mr.  Smith,  in  Leading  Cases,  in  rwies  to 
the  case  of  Chandelor  v.  Lopn«  (8th  ed.  vol. 
1,  pt.  1,  p.  294),  discusses  and  fully  indorses 
the  same  rules,  as  deducible  from  the  author- 
ities, and  he  and  the  editors  in  the  last 
American  edition  of  that  work  cite  and  com- 
pare a  great  many  of  the  decided  cases  on 
the  subject,  and  they  give  no  recognition  to 
a  distinction  between  executed  and  executory 
contracts  in  the  application  of  such  remedies. 
We  quote  a  few  passages  from  theircomments : 
"  When  specific  property  is  referred  to,  still, 
if  the  reference  be  through  the  medium  of  a 
sample,  the  contract  will  be  so  far  executory 
as  to  fail  of  effect  unless  the  bulk  of  the 
commodity  corresponds  with  the  sample." 
"Nor  will  his  [buyer's^  right  to  indemnity 
or  compensation  necessarily  end  on  his  accept- 
ance and  use  of  the  goods  with  full  knowl. 
edge  of  the  defect,  but  he  will  be  entitled 
to  bring  suit  on  the  contract,  and  receive 
damages  tor  the  breach  of  the  implied  en- 
gagement that  the  bulk  of  the  commodity 
should  correspond  with  the  sample  exhibited 
at  the  time  of  the  sale. " 

In  the  case  at  bar  there  was  an  ideal  or 
descriptive  sample,— a  description  equiva- 
lent to  the  exhibition  of  a  sample.  There 
can  be  no  doubt  that,  if  the  vendee  may 
bring  an  action  of  his  own  on  the  contract, 
he  can  as  well  defend  against  an  action 
brought  upon  the  contract  by  the  vendor. 
"The  right  of  the  vendee  to  rely  on  the 
breach  of  warranty,  or  a  failure  to  comply 
with  the  terms  of  an  executory  contract,  as 
a  defense  to  an  action  for  the  purchase  money 
may  now  be  regarded  as  established  in  Eng- 
land and  in  most  of  the  courts  in  this  coun- 
try. "  "  The  course  of  decision  at  the  present 
day  tends  towards  the  position  that  a  partial 
failure  of  consideration  may  be  given  in 
evidence  in  mitigation  of  damages,  even 
when  the  original  contract  remains  in  full 
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force,  and  the  suit  is  expressly  or  impliedly 
founded  upon  it."  "In  the  case  of  Withers 
V.  Greene,  50  U.  8.  9  How.  213,  13  L.  ed. 
109,  the  Supreme  Court  of  the  United  States 
receded  from  the  ground  taken  in  TJiomUm^ 
V.  Wynn,  25  U.  S.  12  Wheat.  188,  6  L.  ed. 
595,  by  holding  that  a  partial  failure  of 
consideration,  growing  out  of  fraud  or  breach 
of  warranty,  may  be  set  up  as  a  defense  to 
an  action  brought  by  the  vendor.  The  same 
rule  applies  to  sales  under  an  executory  con- 
tract or  by  sample,  and  the  buyer  may  rely 
on  the  deficiency  of  value  resulting  from  the 
failure  of  the  property  sold  to  correspond 
with  the  terms  of  the  contract  as  a  reason 
why  he  should  not  be  compelled  to  pay  the 
price  in  full.  Mondel  v.  Steely  8  Mees.  &  W. 
858 ;  Babcock  v.  Trice,  18  111.  420 ;  Dailey  v. 
Qreen,  15  Pa.  118." 

We  are  unable  to  find  in  the  English  cases 
much  support  for  any  discrimination  in  the 
application  of  the  above  doctrine  between 
sales  executed  and  sales  executory,  although 
very  many  of  the  modern  English  cases  arise 
out  of  sample  sales  and  other  contracts  of  an 
executory  nature.  The  principal  support  for 
it  is  found  in  some  of  the  New  York  cases 
and  in  those  of  a  few  other  States  that  have 
followed  the  lead  of  the  New  York  court  in 
this  respect.  There  are  cases  which  hold  to  a 
modification  of  some  of  these  forms  of  remedy, 
having  no  bearing,  however,  on  the  decision 
of  the  present  case.  Some  courts  have  held 
that  a  rejection  or  rescission  is  not  allowable 
if  the  goods  tendered  are  of  the  kind  or  spe- 
cies contracted  for,  even  though  the  quality 
be  inferior;  but  in  this  State  the  doctrine 
of  rescission  in  cases  of  warranty  has  been 
fully  established.  Marston  v.  Knight,  29  Me. 
841.  In  a  few  cases  there  is  a  leaning  to- 
wards the  doctrine  that  an  acceptance  becomes 
a  waiver  after  a  long-continued  acquiescence 
on  the  part  of  the  vendee.  1  Smith,  Lead. 
Cas.  8th  ed.  pt.  1,  pp.  824,  826,  860,  862  et 
seq. 

It  is  noticeable  that  in  the  more  modern 
English  cases  the  courts  have  preferred  to  re- 
gard executory  contracts  as  based  upon  a 
condition  precedent,  rather  than  upon  war- 
ranty. No  essential  difference  of  remedy 
follows  from  it,  though  a  different  style  o'f 
pleading  may  be  apposite.  Instead  of  a 
breach  of  warranty  and  a  suit  upon  warranty, 
it  becomes,  on  the  new  idea,  a  failure  to  per- 
form a  condition  precedent  and  a  suit  on  the 
contract.  In  Leading  Cases,  before  cited,  the 
commentator  expresses  the  theory  in  an  alter- 
native way  in  these  words :  "The  right  of  a 
vendee  to  rely  on  a  breach  of  a  mere  warranty, 
or  a  failure  to  comply  with  the  terms  of  an 
executory  contract,  as  a  defense  to  an  action 
for  the  purchase  money,  may  now  be  regarded 
as  established  in  England,  and  in  most  of 
the  courts  in  this  country."  But  the  editor 
at  the  same  time  says  (p.  384)  that  "such 
cases  have  generally  proceeded  on  the  ground 
of  an  express  or  implied  warranty.  See,  also, 
in  2  Smith,  Lead.  Cas.  pt.  1,  the  discussion 
under  case  of  Cutter  v.  Powell,  at  pages  18, 
20,  22  et  seq.  Mr.  Benjamin  inclines  to  the 
view  taken  in  the  English  cases,  quoting 
Ijord  Abinger  as  deprecating  the  prevalent 
habit  of  treating  a  condition  precedent  as  a 
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warranty.  Other  writers  incline  favorably 
towards  the  views  of  Lord  Ahinger  as  ex- 
pressed by  him  in  the  case  of  Chanter  v.  Hop- 
kins, 4  Mees.  &  W.  899,  although^  admitting 
that  the  prevailing  theory  continues  the  other 
way. 

The  length  of  this  opinion  reasonably  pre 
eludes  further  discussion  of  points  that  may 
be  regarded  as  merely  theoretical.  Whether, 
in  the  present  case,  it  be  a  condition  or  a 
warranty,  and  that  might  be  at  the  election 
of  the  defendant  to  determine  as  he  pleased, 
we  think  the  defense  set  up  to  the  action 
should  have  been  heard  upon  the  ground  of 
a  breach  of  condition,  or  of  warranty,  or 
upon  both  grounds. 

The  main  question  for  our  decision  has 
not  been  the  subject  of  much  discussion  in 
our  own  State,  although  the  principle  in- 
volved has  been  acted  on,  in  a  great  number 
of  instances,  and  there  have  been  judicial 
expressions  and  rulings  affecting  it.  In  Fol- 
win  V.  Mussey,  B  Me.  400,  it  is  allowed  that 
evidence  of  consideration  may  be  received  in 
actions  between  parties  to  a  contract,  to  re- 
duce the  damages.  In  Herbert  v.  Ford,  29 
Me.  546,  the  doctrine  is  approved.  Rogers  v. 
Humphrey,  89  Me.  382,  directly  applies  to 
the  present  facts.  It  is  there  hefd  that  **  when 
a  party  seeks  to  recover  payment  for  articles 
delivered  under  a  special  contract  which  he 
has  not  fully  performed,  the  damages  suffered 
by  such  breach  may  legally  be  deducted  in 
the  same  suit. "  The  case  of  Peabody  v.  Ma- 
guire,  79  Me.  572,  5  New  Eng.  Rep.  694,  in 
its  effect  sustains  the  same  principle.  It  is 
there  decided  that  in  a  conditional  sale  the 
mere  fact  of  delivery  by  the  vendor  without 
performance  bv  the  vendee,  nothing  being 
at  the  time  said  about  the  condition,  might 
afford  presumptive  evidence  of  the  waiver  of 
the  condition,  but  that  the  fact  may  be  ex- 
plained and  controlled,  and  whether  it  be  a 
waiver  of  the  right  of  title  or  not  would  be  a 
question  of  fact  to  be  ascertained  from  the 
testimony.  So  in  the  present  case,  whether 
acceptance  be  a  waiver  of  the  full  performance 
of  the  condition  precedent  or  not  is  likewise 
a  question  to  be  settled  upon  testimonv. 
The  position  of  parties  is  reversed  in  the 
two  cases,  but  the  principle  is  the  same. 

The  first  case  in  this  country,  except  a  Mary- 
land decision  to  the  same  effect,  and  perhaps 
the  leading  case  in  the  recognition  of  the 

f principle  that  affirmation  of  quality  estab- 
ishes  warranty,  is  Hastings  v.  Lovering,  2 
Pick.  214,  where  oil  then  m  Nantucket  was 
sold  to  be  delivered  in  Boston  in  ten  days, 
the  vendor  describing  the  same  to  be  "  prime 
winter  oil."  That  was  in  fact  as  much  of  an 
executory  contract  as  is  the  one  under  discus- 
sion, although  not  in  form  such.  The  point 
was  taken  in  the  trial  that  the  contract,  al- 
though executory,  was  settled  by  a  bill  of  par- 
cels given  at  delivery,  the  executory  agree- 
ment having  no  farther  effect :  but  the  court 
overruled  the  position.  The  case  is  effective 
on  the  present|question  as  showing  that  accept- 
ance has  no  greater  effect  as  an  estoppel  in 
executory  than  in  executed  sales.  Other 
Massachusetts  cases  bear,  either  directly  or  in- 
directly, upon  the  question.  In  none  of  them 
is  there  any  judicial  utterance   indicating  | 
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that  executory  and  executed  sales  do  not,  on 
this  question,  stand  alike.  Ferley  v.  Baleh, 
23  Pick.  283 ;  J)<»r  v.  Fisher,  1  Cush.  274 : 
HensJuiw  v.  Robins,  9  Met.  83 ;  Mixer  v.  Oobum, 
11  Met.  559 ;  M<yrse  v.  Brackett,  98  Mass.  205. 
Several  Connecticut  cases  that  are  often  cited 
as  supporting  the  theory  that  description  im- 
ports warranty,  and  that  the  defendant  may 
recoup  damages  for  a  breach  of  contract  ff 
the  vendor  brings  a  suit,  were  cases  of  exec 
utory  contracts  or  sales.  MeAlpin  v.  Lee,  12 
Conn.  129;  KefJiogg  v.  Denshw,  14  Conn.  411. 
And  ot  the  same  character  is  the  leading  case 
in  the  Supreme  Court  of  the  United  States  on 
the  same  question.  l4fon  v.  Bertram,  61  U. 
S.  20  How.  150,  15  L.  ed.  848.  In  that  case 
the  vendor  was  to  deliver  a  cargo  of  flour 
within  three  weeks,  the  price  to  be  according 
to  the  inspection  to  be  made  at  delivery.  The 
contract  was  in  form  a  sale,  but  in  effect  a  con- 
tract for  future  sale  and  deliverv.  The  same 
deduction  may  be  made  from  the  cases  of  so 
many  of  the  States  that  the  rule  may  be  fairly 
characterized  as  general ;  and  the  same  result 
is  producible  from  the  English  cases. 

The  New  York  court  held  in  earlier  cases 
that  warranty  in  an  executory  contract  did 
not  in  ordinary  circumstances  survive  deliv- 
ery and  acceptance.  But  the  doctrine  grew 
up  from  the  theory  of  law,  maintained  for  a 
great  while  by  that  court,  that  description 
of  quality  is  not  a  warranty  of  quality.  In 
Leading  Cases,  before  cited,  it  is  said,  in 
distinguishing  the  New  York  theory  from 
that  of  Massachusetts  and  Pennsylvania : 
''The  authorities  in  New  York  assume  that 
calling  a  thing  by  a  particular  name,  or  des- 
ignating it  as  of  a  certain  quality,  is  no  evi- 
dence of  a  warranty  or  contract  that  it  should 
be  as  described. "  Certainly  a  thing  cannot 
survive  that  does  not  exist.  Wilde,  <7.,  in 
Henshaw  v.  Robins,  9  Met.  90,  declared  upon 
that  ground  that  the  authorities  in  New  York 
were  without  influence  upon  the  question  of 
effect  of  acceptance  in  Massachusetts,  saying : 
"Opposed  to  these  authorities  are  the  cases 
in  New  York ;  but  these  were  determined  on 
the  assumption  that  there  was  no  warranty, 
express  or  implied,  and  they  therefore  have 
no  bearing  on  the  question  as  to  the  effect  of 
the  inspection  of  the  goods  sold  by  the  pur- 
chaser. " 

The  last-named  rule  of  the  New  York 
cases  was  found  to  be  so  much  at  variance 
with  the  authorities  elsewhere  that  in  the 
case  of  Wliite  v.  MiUer,  71  N.  Y.  118,  all 
previous  cases  which  held  that  warranty  did 
not  follow  from  description  of  quality  were 
overruled ;  and,  as  a  natural,  if  not  neces- 
sary, consequence  thereof,  the  tendency  of 
that  court  seems  in  later  cases  to  have  been 
progressive  towards  the  adoption  of  the  other 
rule,  that  acceptance  in  cases  of  executory 
sales  with  warranty  does  not  preclude  the 
vendee  from  afterwards  claiming  damages 
against  the  vendor  for  a  breach  of  the  war- 
ranty, if  the  court  has  not  already  arrived 
at  that  point.  There  are  late  cases  in  that 
State,  of  express  warranties,  the  doctrine  of 
which  seems  to  completely  vindicate  the 
position  of  the  defendant  in  the  present  case, 
even  should  he  be  obliged  to  stand  or  fall 
upon  the   interpretation  of   the  law  of  his 
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contract  according  to  the  New  York  author- 
ities. In  Brigg  v.  HiUon,  99  N.  Y.  517. 
1  Cent.  Rep.  807,  and  in  Fairbank  Canning 
ijo,  V.  Metxger,  118  N.  Y'.  260,  it  is  declared 
that  an  express  undertaking  to  deliver  in  the 
future  articles  of  a  certain  quality  was  an 
express  warranty  of  such  quality  when  the 
articles  were  afterwards  delivered, — a  war- 
ranty Chat  survived  an  acceptance  of  the  arti- 
cles delivered ;  and  that  the  rule  would  be 
the  same  whether  the  goods  were  in  existence 
at  the  time  of  contract  of  sale  or  were  to  be 
manufactured. 

Upon  the  authority  of  these  cases  the  con- 
tract in  the  case  at  bar  contains  an  express 
warranty.  An  express  undertaking  to  pro- 
duce a  thing  is  an  express  warranty  of  the 
thing  produced. 

ESceptians  sustained.  * 

Walton,  Virgim  Libbey,  Haskell, 
and  Whitehonae,  J  J. ,  concurred. 


Be  William  DEAN,  Petitioner  to  be  Admit- 
ted to  Citizenship. 


(....Me.. 


.) 


1*  Wliile  a  court*  to  ha^e  cognfmance  of 
appUcatioiis  for  natnraUjUktion  or  to  re- 
ceive deolarations  of  intention  under  the  federal 
statute,  must  pomess  oummon-law  jurisdiotlon,  it 
is  not  neoeesary  that  it  have  all  the  oommon-law 
Jurisdiction  that  pertains  to  all  classes  of  actions, 
but  merely  that  it  exercise  its  powers  according 
to  the  course  of  the  common  law. 

2m  A  court,  to  haTeJurifldletion  of  appli- 
cations for  natnraliJHktion  or  to  receive 
declarations  of  intention  under  the  federal  stat- 
ute, must,  in  addition  to  possesslnff  a  seal,  have  a 
clerk  distinct  from  the  Judfire,  charged  with  the 


duty  of  keepinfir  a  true  record  of  its  doings  and 
afterwards  of  authenticatinfir  them. 
8.  A  court  in  which  the  Judge  thereof 
is  charg^  with  the  duty  of  keeping  its 
records*  which  must  be  authenticated  by  bim< 
though  having  a  recorder  charged  with  the  duty 
of  keeping  such  records  when  requested  by  the 
Judge,  is  not  a  court  having  a^  clerk  witbin  the 
federal  statute  regulating  naturaUzation,  and 
has  no  power  to  receive  a  declaration  of  intention 
to  become  a  citizen. 

(May  29. 1801.)  ' 

EXCEPTIONS  by  petitioner  to  ruling  of 
the  Supreme  Judicial  Court  for  York 
County  (Whitehouse,  »/.),  upon  a  petition  by 
an  alien  praying  for  admission  to  citizenship, 
which  resulted  in  the  dismissal  of  the  petition. 
Overruled, 

The  facts  are  stated  in  the  opinion. 

Mr.W,  P.  Lunt,  for  petitioner: 

The  term  "common-law  jurisdiction"  means 
jurisdiction  to  try  and  decide  causes  which 
were  cognizable  by  the  courts  of  law,  under 
what  is  known  as  the  common  law  of  England. 

People  V.  McGowan,  77  111.  644,  20  Am^.  Rep. 
256. 

The  Act  esrablisbing  the  court  makes  it  a 
court  of  record.  This  is  within  the  legislative 
power. 

Const,  art  6,  §  1. 

The  Legislature  having  a  right  to  create  and 
establish  a  court,  certainly  has  a  right  to  de- 
fine its  legal  status. 

United  Slaiett  v.  Lehman,  89  Fed.  Rep.  49. 

At  common  law,  the  court  has  the  character- 
istics of  a  court  of  record. 

Bouvier,  Law  Diqt.  title  \Caurt  of  Becord: 
Rapalje  &  Lawrence,  Law  Diet,  title  Covrt  of 
Becord;  Woodman  v.  Homereet  County,  87  Mc. 
29. 


Note.— JToturaUzation  of  aliens;  jurisdiction  of 
state  courts, 

GongresB  may  confer  judicial  powers  on  state 
courts  (Houston  v.  Moore,  18  U.  S.  5  Wheat.  27,  6  L. 
ed.  25);  and  there  can  be  no  doubt  of  the  rightful 
Jurisdiction  of  the  state  courts  in  such  cases,  until 
extinguished  by  aome  Act  of  Congress.  State  v. 
Penney,  10  Ark.  621:  Com.  v.  Fowles,  6  Leigh,  748; 

Be ,7  HilL  Ml;  Re  Ciark,  18  Barb.  444; 'Prlgg 

V.  Pennsylvania,  41  U.  8.  IS  Pet.  Ott,  10  L.  ed.  1001; 
Ex  pa/rU  Knowles,  6  GaL  804. 

The  court  of  criminal  correction,  having  exclu- 
sive Jurisdiction  of  all  misdemeanors,  under  the 
laws  of  the  State,  committed  in  the  City  of  St. 
Louis,  and  which  is  expressly  declared  to  be  a  court 
of  record,  is  a  court  of  common-law  Jurisdiction, 
within  the  meaning  of  the  Act  of  Congress  con- 
ferring power  on  courts  to  naturalize  aliens. 
United  States  v.  Lehman,  89  Fed.  Bep.  49. 

Congress  Intended  to  confer  the  power  of 
naturaUzation  on  all  courts  of  record  of  the  sev- 
eral States  that  have  power  to  administer  Justice 
under  and  in  accordance  with  that  system  of  Juris- 
prudence known  as  the  common  law.  Ae  Conner, 
39  Gal.  88;  People  v.  McOowan,  77  Ul.  649. 

Process  of  nalurdHAsaliion. 

The  process  of  naturalization  in  the  mode  pre- 
scribedt  by  the  Act  of  Congress  is  a  Judicial  act 
(Spratt  V.  Spratt,  29  U.  S.  4  Pet  868,  7  L.  ed.  807; 
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Morgan  v.  Dudley,  18  B.  Mon.  714),  and  must  be  ex- 
ercised by  the  court  itself.  Re  Qark,  18  Barb.  444. 
It  is  only  the  preliminary  application  of  an  alien 
declaring  his  Intention  under  oath  which  is  re- 
garded merely  as  ministerial,  and  may  be  done  be- 
fore the  derk  of  the  court  as  well  as  before  the 
court  itpelf.  Act  of  May  28, 1824;  Be  Butterworth, 
1  Woodb.  ft  M.  828.  See  GonkUng,  U.  S.  Ct.  Practice, 
497. 

NatwraXixatifm  pavers. 

Where  a  certificate  of  naturalization  is  granted 
by  a  court  of  competent  Jurisdiction,  evidence  is 
inadmissible  to  show  that  it  was  improperly  granted 
or  was  obtained  by  false  and  perjured  testimony. 
Behrensmeyer  v.  Kreitz  (III.).  Jan.  21, 1801. 

Where  such  papers  are  not  issued  upon  the  or- 
der of  any  court,  but  made  out  and  delivered  by  a 
county  clerk  or  Justice  of  the  peace,  they  are  void. 
IMd, 

But  a  misnomer  contained  therein  does  not 
vitiate  the  certificate,  as  the  true  name  may  be 
shown  by  parol  evidence;  and  a  certificate  includ- 
ing the  names  of  two  persons,  although  informal, 
is  not  invalid.    IMd. 

Parol  evidence  is  not  admissible  to  prove  that  a 
foreigner  bas.been  naturalized.  Upon  the  question 
whether  he  is  a  voter,  a  certified  copy  of  the  record 
of  the  court  in  which  he  was  naturalized  is  re- 
quired. State  V.  O'Heame,  2  New  Bng.  Bep.  785, 68 
Vt.  718. 
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No  ofie  will  contend  that  our  statutory 
courts,  although  they  may  not  have  all  the 
jurisdiction  possessed  by  the  old  common-law 
courts  of  England,  are  none  the  less  for  that 
reason  courts  with  common-law  jurisdiction. 

Morgan  v.  IhidUy,  18  B.  Mon.  698,  68  Am. 
Dec.  785;  Be  Conner,  89  Cal.  98,  2  Am.  Rep. 
427;  People  v.  McOowan,  mipra;  State  v.  Whit- 
temore,  50  N.  H.  246;  GladhiU,  Petitioner,  8 
Met.  168;  Ex  parte  Oregg,  2  Curt.  98;  United 
States  v.  PotMT,  14  Blatchf.  223;  Ex  parte 
Tweedy,  22  Fed.  Rep.  84;  United  States  v.  Leh- 
man, 89  Fed.  Rep.  49;  2  Wharton,  Digest  Inter- 
national Law,  346. 

Mr.  H.  H.  Barbank,  contra: 

The  Biddeford  Court  has  no  clerk  or  a  per- 
son other  than  the  magistrate  presiding  in  the 
court,  whose  duties  are  such  as  to  make  him 
in  effect  a  clerk  or  prothonotary,  within  the 
provisions  of  §  2165,  U.  8.  Rev.  Btat. 

Ex  parte  Oregg,  2  Curt.  98. 

The  office  of  recorder  in   the   Biddeford 
Municipal  Court  is  that  of  vice- judge. 
.     Laws  1855,  chap.  151,  g  5. 

In  Be  Langtry,  81  Fed.  Rep.  879,  Mr,  Justice 
Field  expressed  doubts  of  the  legality  of  a 
declaration  of  intention  made  before  the  clerk 
of  the  United  States  Circuit  Court  in  8an 
Francisco,  away  from  his  office  and  outside 
the  court-house,  but  in  Andres  v.  Arnold,  6 
L.  R.  A.  288,  77  Mich.  85,  by  the  Supreme 
Court  of  Michigan,  it  was  held  that  it  was  not 
necessary  ihat  such  declaration  should  be  made 
in  the  office  of  the  clerk;  but  80  Central  Law 
Journal,  58,  says  that  the  opinion  of  the  dis- 
senting judge  to  the  contrary  appears  un- 
answerable. 

Whitehonset  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  application  bv  an  alien  seeking 
to  become  a  citizen  of  the  United  States. 
As  evidence  of  the  previous  declaration  of 
his  intention  to  be  naturalized,  required  by 
the  Act  of  Congress,  the  applicant  produced 
a  copy  of  a  declaration  made  by  him  Janu- 
ary 24,  1888,  before  Edwin  J.  Cram,  recorder 
of  the  Municipal  Court  of  the  City  of  Bidde- 
ford, attested  by  "  Edwin  J.  Cram,  Recorder. " 
Under  the  federal  statutes,  only  those  courts 
that  are  authorized  to  naturalize  are  author- 
ized to  receive  and  record  this  declaration  of 
intention.  The  question  here  presented, 
therefore,  is  whether  the  Municipal  Court  of 
Biddeford  was  a  court  of  competent  author- 
it  v,  under  the  laws  of  the  United  States,  to 
admit  aliens  to  citizenship.  The  presiding 
judge  ruled  that  it  was  not,  and  for  that 
reason  dismissed  the  petition. 

The  Federal  Constitution  confers  upon 
Congress  the  power  "to  establish  an  uniform 
rule  of  naturalization."  In  the  exercise  of 
this  authority.  Congress  enacted  the  Statute 
of  April  14,  1802,  prescribing  the  conditions 
of  naturalization.  Bv  that  Act  the  prelimi- 
nary declaration  might  be  made  on  oath  or 
affirmation  "before  the  supreme,  superior, 
district,  or  circuit  court  of  some  one  of  the 
States. "  Then  follows  this  provision  in  the 
third  section  of  the  Act:  "And  whereas, 
doubts  have  arisen  whether  certain  courts 
of  record  in  some  of  the  States  are  included 
within  the  description  of  district  or  circuit 
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courts,  be  it  further  enacted  that  any  court 
of  record  in  any  individual  State  havinfi" 
common-law  jurisdiction,  and  a  seal  and 
clerk  or  prothonotary,  shall  be  considered  a 
district  court,  within  the  meaning  of  this 
Act. "  In  section  2165  of  the  last  revision  of 
the  United  States  statutes,  the  courts  thus 
authorized  to  naturalize  aliens  are  specified 
and  described  as  follows :  "  A  circuit  or  dis- 
trict court  of  the  United  States,  or  a  district 
or  supreme  court  of  the  territories,  or  a  court 
of  record  of  an^  of  the  States  having  oom- 
mon-laW  jurisdiction  and  a  seal  and  clerk. ** 

1.  Was  the  Municipal  Court  of  the  City 
of  Biddeford,  January  24,  1888,  a  "court  of 
record,  having  common-law  jurisdiction/' 
within  the  meaning  of  the  Act  of  Congress 
of  April  14,  1802V 

Section  1  of  chapter  151  of  the  Public  Laws 
of  1855,  and  Acts  amendatory  thereof,  estab- 
lishing the  Municipal  Court  of  Biddeford  as 
constituted  January  24,  1888,  provide  that  it 
"shall  be  a  court  of  record,  with  a  seal ;  and 
said  court  shall  consist  of  one  judge,  to  be 
appointed,  qualified,  and  hold  his  office  ac- 
cording to  the  Constitution ;  and  shall  exer- 
cise concurrent  jurisdiction  with  justices  of 
the  peace  and  quorum  over  all  matters  and 
things,  civil  and  criminal,  within  the 
County  of  York  as  are  by  law  within  the 
jurisdiction  of  justices  of  the  peace  and 
quorum  in  said  county ;  and  original  juris- 
diction concurrent  with  the  supreme  judi- 
cial court  in  all  civil  actions  in  which  the 
debt  or  damages  shall  not  exceed  the  sum  of 
one  hundred  dollars ;  and  shall  have  original 
jurisdiction  concurrent  with  the  supreme 
judicial  court  over  crimes,  offenses  and  mis- 
demeanors comniitted  in  said  county  which 
are  by  laws  punishable  by  fine  not  exceeding 
twenty  dollars,  and  by  imprisonment  in  the 
county  jail  not  exceeding  three  months." 

Section  4  provides  that  "it  shall  be  the 
duty  of  the  judge  of  said  court  to  make  and 
keep  the  records  of  said  court,  or  cause  the 
same  to  be  made  and  kept,  and  to  perform 
all  other  duties  required  of  similar  tribu- 
nals ;  and  copies  of  the  records  of  said  court, 
duly  certified  by  the  iudge,  shall  be  legal 
evidence  in  all  courts.'* 

Section  5  is  as  follows :  "The  judge  shall 
appoint  a  recorder,  who  shall  be  a  justice 
of  the  peace  and  of  the  quorum,  duly  quali- 
fied, who  shall  be  sworn  by  said  iudge, 
and  who  shall  keep  the  records  of  saia  court 
when  requested  so  to  do  by  said  judge ;  and, 
in  case  of  absence  from  the  court-room  or 
sickness  of  the  judge,  or  whenever  requested 
by  him  so  to  do,  or  when  the  office  of  judge 
shall  be  vacant,  the  recorder  shall  have  and 
exercise  all  the  powers  of  the  iudge,  and 
perform  all  the  duties  required  in  this  Act 
of  the  judge,  and  generally  shall  be  fully 
empowered  to  sign  and  to  issue  all  processes 
ana  papers  and  do  all  acts  as  fully,  and  with 
the  same  effect,  as  the  iudge  could  do  were 
he  acting  in  the  premises;  and  the  signa- 
ture of  the  recorder,  as  such,  shall  be  suffi- 
cient evidence  of  his  right  to  act  instead  of 
the  judge,  without  any  recital  of  the  Act 
hereinliefore  named,  authorizing  him  to  act. 
When  the  office  of  judge  is  vacant,  the  re- 
corder shall   be  entitled  to  the  fees;    in  all 
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other  cases  he  shall  he  paid  hy  the  iudge." 
Chapter  247  of  the  Special  Laws  of  1887 
provides  that  the  judge  shall  receive  an  an- 
nual salary  of  $1,400,  which  shall  he  in  full 
for  all  his  services  and  the, services  of  the 
recorder. 

The  "court  of  record"  required  by  the  fed- 
eral statute  is  not  simply  a  tribunal  that 
has  a  recording  officer  and  seal,  and  in  fact 
keeps  a  permanent  record  of  its  proceedings ; 
for  the  probate  court  and  the  court  of  the 
county  commissioners  would  fulfill  all  of 
these  requirements,  and  yet  neither  of  these 
tribunals  is  deemed  to  be  technically  a  court 
of  record.  It  must  be  an  organized  Judicial 
tribunal,  having  attributes  and  exercising 
functions  independently  of  the  person  of  the 
magistrate  designated  generally  to  hold  it, 
and  proceeding  according  to  the  course  of  the 
common  law.  It  is  distinguishable  from 
the  case  of  a  justice  of  the  peace  on  whom 
personally  certain  judicial  powers  are  con- 
ferred by  law.  QladhiU,  Petitumer,  8  Met. 
168;  Anderson,  Law  Diet. 

Two  centuries  ago,  in  the  case  of  Groentelt 
V.  BurweU,  1  Salk.  200,  Chirf  Justice  Holt 
said :  **  Whenever  a  power  is  given  to  exam- 
ine, hear,  and  punish,  it  is  a  judicial  power, 
and  they  in  whom  it  is  reposed  act  as  judges ; 
and  whenever  there  is  jurisdiction  erected 
with  power  to  fine  and  imprison,  that  is  a 
court  of  record,  and  what  is  there  done  is 
matter  of  record.  **  Blackstone  adopts  this 
statement,  adding  that  the  proceedings  of  a 
court  of  record  are  enrolled  for  a  perpetual 
memorial ;  and  then  distinguishes  a  *'  court 
not  of  record '^  as  one  that  can  "hold  no  plea 
of  mutters  cognizable  by  the  common  law, 
unless  under  the  value  of  forty  shillings, 
nor  of  any  forcible  injury  whatever."  3 
Bl.  Com.  24.  Thus  in  Woodman  v.  Somerset 
County,  37  Me.  38,  Chief  Justice  Shepley 
says :  "  A  court  of  recora  is  one  which  has 
lurisdiction  to  fine  or  imprison,  or  one  hav- 
ing jurisdiction  of  civil  cases  above  forty 
shillings,  and  proceeding  according  to  the 
course  of  the  common  law. "  It  was  a  dis- 
tinguishing feature  of  it  that  at  common 
law  its  judgments  were  reviewable  only  by 
writ  of  error.  Accordingly  in  OtadhiU,  Pe- 
titioner, supra.  Chief  Justice  Shaw  says  of 
the  Police  Court  of  Lowell  in  1844:  "We 
are  of  opinion  that  it  is  a  court  of  record, 
coming  within  the  description  of  the  Act  of 
Congress.  It  possesses  all  the  characteris- 
tics of  a  court  of  record.  Section  six  di- 
rects the  keeping  of  a  fair  record.  It  is  not 
necessary  to  decide  here  whether  a  justice's 
court  is  a  court  of  record.  The  point  is 
left  undecided  in  Smith  v.  Morrison,  22  Pick. 
430.  That  a  writ  of  error  will  lie  on  a  jus- 
tice's judgment  is  well  settled,  and  the  ob- 
Iect  of  a  writ  of  error  is  to  remove  a  record, 
t  will  not  lie  to  a  judgment  of  a  probate 
court,  because  not  technically  a  court  of 
record.  Probably  the  result  may  be,  from 
an  examination  of  all  the  statutes  regulat- 
ing the  Jurisdiction  of  justices  of  the  peace, 
that  their  courts  will  be  regarded  as  courts 
of  record  for  some  purposes,  but  not  in  all 
respects.  But  we  think  the  decision  in  this 
case  does  not  depend  upon  the  legal  charac- 
ter of  the  courts  held  by  justices  of  the 
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peace.  Many  powers  are  vested  in  the  police 
court  of  Ijowell  not  conferred  on  justices  of 
the  peace ;  its  constitution  is  different  and 
its  mode  of  proceeding  is  different.  That 
this  court  exercises  a  common-law  jurisdic- 
tion there  is  no  doubt :  it  is  authorized  to 
hear  and  determine  all  complaints  and  prose- 
cutions in  like  manner  as  justices  of  the 
peace,  and  has  jurisdiction  of  all  civil  suits 
and  actions  cognizable  by  a  justice  of  the 
peace."  In  Ex  pa/rte  Cregg,  2  Curt.  98,  Judge 
Curtis  says :  "  We  see  no  sound  reason  to 
doubt  that  the  police  court  of  Lynn  was  a 
court  of  record  having  common- law  jurisdic- 
tion." But  it  was  held  that  the  court  did 
not  have  a  clerk,  and  therefore  did  not  possess 
authority  to  naturalize.  To  the  same  effect 
was  the  decision  in  State  v.  Whittemore,  50 
N.  H.  245,  holding  that  the  police  court  of 
Nashua  was  a  court  of  record  having  com- 
mon-law jurisdiction,  but,  not  having  a 
clerk,  did  not  have  jurisdiction  over  appli- 
cations for  naturalization.  See  also  Wheaton 
V.  FeUows,  23  Wend.  375,  and  Hutkoff  v. 
Bemxyrest,  103  N.  Y.  368,  4  Cent.  Rep.  773. 

But  does  the  Municipal  Court  of  Bidde- 
ford  have  "common-law  jurisdiction"  to  the 
extent  contemplated  by  the  federal  statute? 
W^ith  respect  to  this  inquiry,  it  is  proper  to 
remark  that  we  have  no  national  common  law 
in  the  United  States,  distinct  from  that 
adopted  by  the  several  States,  each  for  itself, 
except  so  far  as  the  history  of  the  English 
common  law  may  be  involved  in  the  inter- 
pretation of  the  Federal  Constitution.  The 
judicial  decisions,  the  usages  and  customs, 
of  the  respective  States  determine  to  what 
extent  the  common  law  has  been  introduced. 
What  is  common  law  in  one  State  may  not 
be  so  considered  in  another.  Wheaton  v. 
Pet&rs,  33  U.  S.  8  Pet.  658,  8  L.  ed.  1079 ; 
Smith  V.  Alabama,  124  U.  8.  478,  31  L.  ed. 
512.  It  must  also  be  remembered  that  we 
have  no  state  courts  in  this  country  deriving 
their  existence  from  the  common  law.  They 
are  all  established  either  by  the  provisions 
uf  the  organic  law  or  by  legislative  enact- 
ment. Their  jurisdiction  is  not  uniform. 
Some  of  them  have  only  a  special  jurisdic- 
tion limited  as  to  amounts  or  subjects  in 
controversy.  Of  this  character  are  the  supe- 
rior courts  of  this  State ;  yet  it  would  not  be 
questioned  that  they  have  "common-law" 
jurisdiction.  "By  'suits  at  common  law,' 
in  the  Constitution,"  says  Judge  Story  in 
Parsons  v.  Bedford,  28  U.  S.  3  Pet.  443,  7  L. 
ed.  735,  "  is  meant  not  merely  suitd  which  the 
common  law  recognized  among  its  old  and 
settled  proceedings,  but  suits  in  which  legal 
rights  were  to  be  ascertained  and  determined 
in  contradistinction  to  those  where  equitable 
rights  alone  were  recognized  and  equitable 
remedies  administered.^ 

Courts  of  "common-law  jurisdiption".  are 
such  as  "exercise  their  powers  according  to 
the  course  of  the  common  law.  It  was  not 
meant  that  they  should  have  all  common - 
law  jurisdiction  over  every  class  of  subjects, 
including  all  civil  and  criminal  matters. 
If  so,  few  courts  could  be  found  in  this 
country  having  the  requisite  common-law 
jurisdiction."  People  v.  McGowan,  77  111. 
644.     So  also  in  Be  Conner,  39  Cal.  98,  the 
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court  says:  "The  term  'common-law  juris- 
diction' is  capable  of  no  other  meaning  than 
jurisdiction  to  try  and  decide  causes  which 
were  cognizable  by  the  courts  of  law  under 
what  is  Known  as  the  '  common  law  of  Eng- 
land. '  The  Act  does  not  require  that  courts 
shall  have  all  the  common- law  jurisdiction 
which  pertains  to  all  classes  of  actions.  It 
is  enough  if  it  has 'common- law  jurisdic- 
tion.'" Again,  in  United  States  v.  Powei\ 
14  Blat<ihf .  223,  the  court  says :  "^  The  statute 
of  the  United  States  does  not  require  of 
courts,  authorized  to  entertain  applications 
for  naturalization,  that  they  shall  have  all 
the  jurisdiction  possessed  by  any  court  of 
law.  If  the  court  may  exercise  any  part  of 
that  jurisdiction,  it  is  within  the  language 
of  the  statute,  and  its  meaning  as  well." 
To  the  same  effect  is  Morgan  v.  Dudley,  18 
B.  Mon.  693.  See  also  People  v.  Pease,  30 
Barb.  588;  Ex  parte  Burkhardt,  16  Tex.  470, 
and  MiUs  v.  McCabe,  44  111.  194. 

2.  It  is  admitted  that  the  Municipal  Court 
of  Biddeford  had  a  seal ;  and  assuming, 
without  deciding,  that  it  was  a  court  of  rec- 
ord, having  common- law  jurisdiction,  with- 
in the  meaning  of  the  Act  of  Congress,  did 
it  also  have  a  clerk,  within  the  meaning  of 
the  federal  statute?  The  language  of  this 
statute  seems  to  imply  that  there  may  be 
courts  of  record  having  common- law  juris- 
diction, and  a  seal,  without  a  clerk,  ana  that 
such  courts  are  not  embraced  by  the  terms 
of  the  Act.  And  this  is  the  construction 
which  it  has  received  from  eminent  judicial 
authority.  The  court  must  have  a  clerk  dis- 
tinct from  the  judge;  not  necessarily  an 
officer  denominated  **  clerk, "  but  a  permanent 
"  recording  officer,  charged  with  the  duty  of 
keeping  a  true  record  of  its  doings,  and 
afterwards  of  authenticating  them. "  Shaw, 
Ch.  J,,  in  GladhiUy  Petitioner,  Ex  parte 
Gregg,  and  State  v.  Whittemore,  supra.  The 
court  contemplated  by  the  Act  of  Congress 
has  an  organized  existence.  It  is  impersonal. 
The  judge  is  one  of  the  constituent  parts  of 
the  organization ;  the  clerk  is  another  and  a 
separate  and  an  independent  element.  The 
essential  function  of  the  clerk  is  to  make  and 
keep  the  records,  and  give  them  legal  verifi- 
cation by  his  attestation  and  the  use  of  the 
seal. 

By  those  sections  of  the  Act  establishing 
the  Municipal  Court  of  Biddeford,  above 
quoted,  the  responsible  duty  of  making  and 
keeping  the  records  of  the  court  is  imposed 
upon  the  judge  and  not  upon  the  recorder. 
There  is  no  duty  of  making  and  keeping  the 
records  imposed  upon  the  recorder  by  law. 
He  is  to  keep  the  records  of  the  court  only 
when  requested  so  to  do  by  the  judge. 
Furthermore,  the  recorder  of  this  court  can- 
not  authenticate  by  his  attestation  any  copies 
18  L.  R.  A. 


of  records  "made  and  kept"  by  the  judge,  or 
kept  by  himself  at  the  request  of  the  judge. 
Only  such  copies  of  the  records  as  are  "duly 
certified  by  the  judge  shall  be  legal  evidence 
in  all  courts."  The  authority  to  appoint  a 
recorder  was  conferred  upon  the  judge,  not 
for  the  purpose  of  creating  a  fixed  and  per- 
manent clerical  office  distinct  and  separate 
from  that  of  the  judge,  but  primarily  to 
provide  for  the  judge  a  substitute  who 
should  be  empowered  to  act  in  his  stead  in 
the  contingencies  named  in  the  Act.  "His 
signature  as  recorder  is  sufficient  evidence 
of  his  right  to  act  instead  of  the  jud^e." 
When  thus  acting  in  a  judicial  capacity, 
exercising  the  powers  and  performing  the 
duties  of  the  judse,  the  recorder  is  the  court, 
and  must  personally  make,  keep,  and  authen- 
ticate the  records  of  the  court.  The  record- 
er's court  has  no  clerk  other  than  the  recorder 
himself.  Accordingly,  in  the  attestation  of 
the  copy  of  William  Dean's  declaration  of 
intention,  the  signature  of  "Edwin  J.  Cram, 
Recorder, "  by  the  very  terms  of  the  Act,  ia 
presumptive  evidence  that  he  was  acting  in- 
stead 01  the  judge  in  some  of  the  contingen- 
cies named  in  the  Act. 

The  process  of  naturalization,  in  the  mode 
it  is  required  to  be  performed  by  the  federal 
statutes,  is  a  judicial  act.  Spratt.y.  Spratt, 
29  U.  8.  4  Pet.  393,  7  L.  ed.  897.  And  "the 
importance  and  value  of  this  privilege  of  cit- 
izenship, which  is  conclusively  and  finally 
bestowed  by  the  act  of  the  court  having  juris- 
diction, should  prevent  us  from  allowing  lesa 
than  its  full  weight  to  any  requirement  by 
Congress  which  tends  to  restrict  this  power  to 
those  tribunals  which  may  be  supposed  most 
competent  to  exercise  it.  Certainly,  there 
would  seem  to  be  no  propriety  in  intrusting 
to  a  court  which,  in  the  exercise  of  its  com- 
mon-law jurisdiction,  cannot  pass  finally  on 
any  matter  of  law  or  fact  affecting  property 
to  the  amount  of  one  dollar,  to  make  a  final 
decision  upon  all  questions  of  law  or  fact 
involved  in  an  application  for  this  great 
right,  so  as  to  make  an  absolute  and  unim- 
peachable grant  of  it."  Curtis,  J.,  in  En 
parte  Gregg,  above  cited. 

We  are  accordingly  of  opinion  that  the 
Muncipal  Court  of  the  City  of  Biddeford, 
January  24,  1888,  did  not  have  a  clerk,  with- 
in the  intent  and  meaning  of  the  federal 
statute,  and  therefore  had  no  jurisdiction  over 
applications  for  naturalization,  and  no  au- 
thority to  receive  and  record  the  declaration 
of  intention  made  by  William  Dean.  The 
application  for  admission  to  citizenship  was 
properly  dismissed. 

Exceptions  overruled. 

Peters,  Gh.  J.,  and  Walton   and  Vir- 
gin, J  J. ,  concurred  ;  Libbey  and  ] 
JJ,,  concurred  in  the  result. 
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James  C.  CLARE,  Bupt,, 

V. 

James  O.  SULLIVAN,  Impleaded,  etc.,  Appt. 
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*  A  surety  Jointly  bound  with  his  prin- 
ei|ial  may,  Independeotly  of  statute,  offset 
against  such  joint  indebtedness  his  Individual 
claim  aerainst  the  creditor  in  such  joint  indebted- 
ness, where  both  the  creditor  and  the  principal 
are  insolvent. 

^  (July  18, 1801.) 

APPEAL  by  defendant  Sullivan  from  an  or- 
der of  the  District  Court  for  Morton  Coun- 
ty sustaining  a  demurrer  to  his  counterclaim  in 
an  action  brought  to  enforce  the  joint  liability 
of  the  sureties  on  an  appeal  bond.    Bever^ed, 

The  facts  are  stated  in  the  opinion. 

Menrs,  Lonia  Hanitch  and  B.  W,  Shaw* 
for  appellant: 

The  facts  alleged  in  the  answer  are  sufficient 
to  justify  the  allowance  of  the  set-off  upon 
equitable  grounds. 

Hobbs  V.  Duff,  28  Cal.  597-629;  Hotoard  v. 
Shores,  20  Cal.  282;  Pomeroy,  Remedies  & 
Remedial  Rights,  ^  761;  Lindmy  v.  Jackson,  2 
Paige,  581,  2  L.  ed.  1088;  Bimson  v.  Hart,  14 
Johns.  68;  Gillespie  v.  Torrance,  25  N.  Y.  806; 
8mith  V.  Felton,  48  N.  Y.  419;  Sdigmann  v. 
Seller  Bros.  Clothing  Co.  69  Wis.  410;  Becker 
V.  Norihway,  44  Minn.  61. 

Mr.  H.  O.  VoBBy  for  respondent: 

The  obligation  on  the  bond  is  joint  and  not 
joint  and  several,  and  no  several  judgment  can 
be  rendered  in  the  action. 

Comp.  Laws,  ^g  8425,  8574,  4901;  KeUy  v. 
Van  Austin,  17  CSl.  564. 

The  term  "counterclaim,"  as  employed  in 
our  Code,  includes  both  *' set-off "  ana  "re- 
coupment." 

Estee,  PI.  §  8864. 

The  first  essential  of  a  counterclaim  is,  that 
it  "  must  be  one  existing  in  favor  of  a  defend- 
ant and  asainst  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action." 

*Head  note  by  Ck>RLi88^  Ch.  J. 


Comp.  Laws,  §  4915;  Thalheimer  v.  Crow, 
18  Colo.  897;  Matieson  v.  Bllsworth,  28  Wis. 
258. 

The  Code  permits  defendant  to  plead  such 
matters  as  would  defeat  the  plaintiff's  right  to 
recover  in  the  action— such  as  pleas  in  bar  or 
that  the  defendants  did  not  execute  the  bond — 
but  all  new  matter  must  be  pleaded  under  the 
counterclaim. 

Bliss.  Code  Pleading,  866. 

The  defense  counterclaim  or  set-off,  whether 
legal  or  equitable,  must  be  one  in  favor  of  a  de- 
fendant and  against  a  plaintiff  between  whom 
a  several  judgment  may  be  had  in  the  actioQ. 

Roberts  v.  Donovan,  Dec.  28,  1885;  Wood  v. 
Brush,  72  Cal.  224. 

Aside  from  the  Statute  the  general  doctrine 
in  equity,  as  to  set-off,  is  the  same  as  at  law, 
and  separate  debts  cannot  be  set  off  in  equity 
any  more  than  at  law  against  joint  debts. 

Jackson  v.  Robinson,  8  Mason,  138;  Murray 
V.  Toland,  8  Johns.  Ch.  569, 1  L.  ed.  719;  Dale 
V.  Cooke,  4  Johns.  Ch.  11.  1  L.  ed.  746;  Side 
V.  Lasswell,  2  Blackf.  849;  nou)e  v.  Sheppard, 
2  Sumn.  409;  Bobbins  v.  Holley,  1  T.  B.  Mon. 
191;  Robbins  v.  McKnight,  5  N.  J.  Eq.  648; 
Davis  V.  American  L.  Ins.  dt  T.  Co.  4  Edw. 
Ch.  807,  6  L.  ed.  888;  Birdsall  v.  Fisch&r,  17 
Minn.  108;  Story,  Eq.  Jur.  §  1487. 

Defendants'  liability  on  the  appeal  bond  was 
fixed  and  the  bond  forfeited  as  soon  as  judg- 
ment was  rendered  on  the  appeal  in  the  court 
below. 

Wood  V.  Derrickson,  1  Hilt.  410;  Murdoch  v. 
Brooks,  88  Cal.  604. 

If  it  be  true  that  Sullivan  bought  this 
worthless  judgment  against  an  insolvent  for 
practicallv  nothing  after  his  liability  on  the  ap- 
peal bond  became  fixed,  with  a  full  knowledge 
of  Clark's  insolvency,  for  the  purpose  of  using 
the  same  as  a  set-off,  certainly  a  court  of  equity 
would  grant  him  no  relief. 

Case  V.  Cannon,  28  La.  Ann.  112. 

Before  a  court  of  equity  will  invoke  its 
powers  and  grant  relief  not  attainable  at  law. 
natural  and  inherent  equity  must  be  shown. 

Duncan  v.  Lyon.  3  Johns.  Ch.  854,  1  L.  ed. 
646;  Flanders  v.  Chamberlain,  2  Mich.  N.  P. 
182;  Gordon  v.  Lewis,  2  Sumn.  148. 


NoTX.— Surety  may  offsU  joint  indebtedness  where 
iWKftheney  eacists, 

A  solvent  surety  for  a  iKypelessly  Insolvent  prin- 
cipal is  entitled  toset  olT  his  claim  for  payment  of 
such  debt  against  debts  due  f  romlhim  to  the  insol- 
vent. See  Merwin  v.  Austin,  7  L.  R.  A.  84,  and 
note,  68  Conn.  SB. 

A  surety  may  in  equity  avail  himself  of  all  exist- 
ing*  claims  in  favor  of  the  principal,  where  the  lat- 
ter is  insolvent;  but  proof  of  the  insolvency  is 
essentiai  to  the  right.  Schickle  v.  Hazard  (Sup.  Ct.) 
86  N.  Y.  8.  R.  .084;  Levy  v.  Steinbacb,  43  Md.  217; 
Marshall  v.  Cooper,  48  Md.  60;  Chance  v.  Isaacs,  2 
Bdw.  Ch.  856, 0  L.  ed.  428. 

Equity,  whenever  necessary  to  prevent  irre- 
mediable injustice,  will  allow  a  set-off  although 
the  debts  are  not  mutual,  as  where  a  Joint  debt 
j8  a  mere  security  for  the  separate  debt  of  the 
principaL  Wulschner  v.  Sells,  87  Ind.  76;  Brew- 
er V.  MororosB,  17  N.  J.  Eq.  210;  Hoffman  v. 
Zollinger,  80  Ind.  461;  Keightley  v.  Walls,  27  Ind. 
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884,  24  Ind.  205;  Stevens  v.  Songer,  14  Ind.  342. 

In  oases  of  Joint  credit  given  on  account  of  indi- 
vidual indebtedness,  or  where  the  Joint  debt  is  a 
mere  security  for  the  separate  debt  of  the  princi- 
pal, the  equity  is  obvious  and  a  set-off  will  be 
allowed.  Carter  v.  Compton,  70  Ind.  41;  Cosgrove 
V.  Cosby,  86  Ind.  616;  YuUlamy  v.  Noble,  8  Meriv. 
608,^  Dale  v.  Cooke,  4  Johns.  Ch,  11,  1  L.  ed.  746; 
filake  V.  Langdon,  10  Vt.  485;  2  Story,  Bq.  Jur. 
i  1487;  Van  Wagoner  v.  Paterson,  O.  L.  Co.  28  N.  J. 
L.288. 

A'court  of  equity  has  power  to  permit  an  equi- 
table set-off  in  cases  not  within  the  statute,  if,  from 
the  nature  of  the  claim  or  the  situation  of  the  par- 
ties. Justice  cannot  be  obtained  by  a  cross-action; 
even  though  the  debt  of  the  complainant  to  the  de- 
fendant is  not  due  if  the  defendant  is  insolvent. 
Rothschild  V.  Mack,  42  Hun,  75;  Gay  v.  Gay,  10 
Paige,  860,  4  L.  ed.  1015;  Smith  v.  Fox,  48  N.  Y.  674 
Davidson  v.  Alfaro,  80  N.  Y,  660;  Shipman  v.  Lan- 
sing,  26  Hun,  2in. 
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If  Clark  is  insolvent  and  possesses  less  than 
$1,500  of  personal  property,  the  money  due  to 
bim  on  this  appeal  bond  could  not  be  applied 
to  the  satisfaction  of  the  Fairbank,  Morse  & 
Go's  Judgment  and  to  allow  Sullivan  to  cir- 
cumvent the  Exemption  Laws  is  a  fraud  upon 
Clark  and  the  Exemption  Laws  of  this  State. 

SmWi  V.  Hill,  8  Gray,  572. 

Corliaa»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  demurrer  of  plaintiff  to  counterclaim 
of  defendant  Sullivan  having  been  sustained, 
he  challenges  by  this  appeal  the  ruling  of 
the  trial  court  in  this  respect.  It  is  not  pre- 
tended that  the  answer  does  not  state  a  good 
cause  of  action  in  favor  of  defendant  Sulli- 
van and  against  the  plaintiff ;  but  it  is  in- 
sisted by  plaintiff  that,  as  the  plaintiff's 
cause  of  action  is  a  joint  debt  of  defendant 
Sullivan  with  his  co-defendant  King,  and 
as  the  claim  sought  to  be  offset  against  it  is 
the  debt  of  the  plaintiff  to  the  defendant 
Sullivan  alone,  it  is  not  the  proper  subject 
of  counterclaim;  that  Sullivan  must  sue 
upon  it  in  an  independent  action.  The  com- 
plaint states  a  cause  of  action  arising  out  of 
the  execution  of  an  undertaking  on  appeal 
by  Mead  as  principal  and  the  two  defendants 
herein,  King  and  Sullivan,  as  sureties,  fol- 
lowed by  the  affirmance  of  the  judgment  ap- 
pealed from.  The  claim  set  forth  m  the  an- 
swer is  a  judgment  recovered  against  the 
plaintiff,  Clark,  by  Fairbanks,  Morse  &  Co., 
which  was  assigned  to  defendant  Sullivan  be- 
fore the  commencement  of  this  action.  The 
liability  of  the  two  sureties  on  the  undertak- 
ing is  joint.  No  words  expressing  a  several 
liability  appearing  on  the  face  of  the  instru- 
ment, it  was  the  joint,  and  not  the  joint  and 
several,  obligation  of  the  parties  executing 
it.  yVood  V.  Fisk,  63  N.  Y.  245 ;  1  Parsons, 
Cont.  11 ;  I  Story.  Cont.  §  53;  1  Pom.  Eq. 
Jur.  §  409 ;  Pickengill  v.  Lahens,  82  U.  S.  15 
Wall.  140.  21  L.  ed.  119. 

Statutory  enactment  in  this  State  has  left 
this  rule  unaltered,  where  at  least  one  of  the 
parties  liable  upon  the  obligation  is  a  mere 
surety.     Comp.  Laws,  §§  34S6,  8574. 

The  counterclaim,  therefore,  cannot  be 
sustained  under  the  Statute.  The  statutory 
counterclaim  "must  be  one  existing  in  favor 
of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the 
action."  Comp.  Laws,  §4915.  See  Boberts 
V.  Dt^navan  (Cal.)  9  Pac.  Rep.  180;  Wood 
V.  Brush,  72  Cal.  224. 

No  several  judgment  against  the  defendant 
Sullivan  could  be  rendered.  Had  plaintiff 
failed  to  make  his  co-defendant,  King,  a 
party,  this  defect  of  parties  would  have 
Abated  the  action  as  thus  commenced,  the  de- 
fect being  legally  brought  to  the  attention 
of  the  court  by  demurrer  or  by  answer,  ac- 
<jording  as  the  defect  might  or  miji^ht  not  ap- 
pear upon  the  face  of  the  complaint.  Al- 
though only  one  of  two  joint  debtors  is 
served,  the  judgment  must  be  against  both 
jointly,  to  be  enforced  against  their  joint 
property  and  the  separate  property  of  the 
defendant  served.  Comp.  Laws,  §  4901, 
subd.  1.  The  plaintiff  having  no  right  to  a 
several  judgment  against  defendant  Sulli- 
18  L.  a  A. 


van,  the  latter  could  not,  therefore,  under 
the  Statute,  offset  his  separate  claim  against 
the  plaintiff.  But  we  may  look  elsewhere 
for  tne  proper  rule  to  govern  this  question. 
The  right  to  offset  a  claim  is  recognized  by 
equity  independent  of  any  statute.  We  are 
very  clear  that  the  facts  alleged  in  the  answer 
bring  this  case  within  this  principle  of 
equity  jurisprudence.  The  defendant  avers 
the  insolvency  of  the  plaintiff.  This  creates 
an  equity,  for  it  is  unconscionable  that  the 
plaintiff  should  insist  that  the  defendant  pay 
him,  and  then  leave  the  d^endant  powerless 
because  of  plaintiff's  insolvency  to  enforce 
his  (defendant's)  claim  against  the  plaintiff. 
But  a  further  equity  appears.  Defendant  al- 
leges the  insolvency  of  his  principal  in  the 
undertaking.  Therefore  not  only  will  he  be 
without  the  ability  to  collect  his  judgment 
from  the  plaintiff,  but  he  will  be  without 
ability  to  reimburse  himself  out  of  his  prin- 
cipal, who  should  save  him  from  all  loss. 
It  would  not  be  creditable  to  an  enlightened 
administration  of  justice  to  deny  the  opera- 
tion of  this  equitable  rule  under  these  facta, 
which  appeal  so  strongly  to  the  conscience. 
It  is  well  established  that  the  surety,  when 
sued  upon  the  joint  obligation  of  himself  and 
his  principal,  may  offset  the  separate  claim 
of  the  latter  against  the  plaintiff  in  cape  of 
in.«iolvency.  Coffin  v.  McLean,  80  N.  Y.  560 ; 
Becker  v.  Norihway,  44  Minn.  61. 

Certainly  this  court  would  be  open  to  the 
criticism  of  sacrificing  substance  to  form  if 
it  refused  to  allow  the  surety  to  set  off  his 
own  separate  demand  against  the  plaintiff 
when  the  latter  is  insolvent.  May  he  reach 
out,  and,  seizing  without  assignment,  in- 
terpose this  principal's  claim  as  an  offset, 
and  yet  is  he  powerless,  under  the  same  cir- 
cumstances, to  plead  his  own  demand  as  a 
counterclaim?  Had  defendant  Sullivan  been 
principal,  his  claim,  upon  the  favorable  con- 
sideration of  a  court  of  equity,  would  have 
been  trifling  when  compared  with  that  high 
claim  to  the  favor  of  equity  which  all  the 
adjudications  agree  is  the  peculiar  property 
of  a  surety.  One  of  the  very  elements  of  the 
law  is  that  he  is  a  favorite  of  a  court  of 
equity;  and  yet,  as  a  principal  debtor,  Sul- 
livan could  have  offset  this  separate  claim 
against  the  plaintiff  under  the  Statute  with- 
out showing  any  equity,  because  he  would 
have  been  severally  as  well  as  jointly  liable 
to  plaintiff  on  the  undertaking  under  our 
Statute,  and  therefore  a  several  judgment  be- 
tween him  and  plaintiff  could  have  been 
rendered.  But  as  suretv,  the  favorite  of  the 
court,  with  strong  equities  pleading  in  his 
behalf,  he  may  not,  it  has  been  decided,  in 
this  case,  even  under  an  equitable  rule,  have 
the  same  measure  of  relief  and  justice.  The 
doctrine  on  which  that  decision  must  rest  can 
have  no  place  in  the  more  advanced  system 
of  jurisprudence,  which,  unlike  the  old  sys- 
tem,— before  equity  achieved  its  memorable 
triumph,  ere  reform  in  procedure  had  sup- 

J planted  technical  rules, — subordinates  m 
arge  measure  every  other  consideration  to 
the  accomplishment  of  justice.  It  is  true 
that  it  sometimes  has  been  thought  that  in- 
solvency was  not  sufficient  to  create  such  an 
equity  as  would  warrant  a  departure  from 
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the  statutory  rule.  See  2  Bmith,  Lead.  Cas. 
pt.  1,  p.  855,  and  cases.  Hut  the  doctrine  of 
LifidMy  V.  Jaclaon,  2  Paige,  581,  2  L.  ed. 
1038,  commends  itself  with  greater  force  to 
the  reason  and  the  conscience  of  man.  Said 
Ckaneellor  Walworth,  in  this  leading;  case: 
^  There  is  a  natural  equit^r  that  cross-de- 
mands should  he  offset  against  each  other, 
and  that  the  balance  only  should  be  recovered. 
This  was  the  rule  of  the  civil  law,  and  it  is 
now  adopted  and  preserved  as  the  law  of 
those  countries  where  the  principles  of  the 
civil  law  prevail.  ...  By  the  common 
law  of  England,  however,  this  natural  equity 
was  not  allowed  or  enforced  in  the  courts  of 
law,  but  each  party  was  left  to  recover  his 
demand  in  a  separate  action.  As  a  ffeneral 
rule  the  court  of  chancery  followed  the  rule 
of  law ;  and  after  the  Statute  had  permitted 
set-offs  to  a  certain  extent  in  suits  at  law, 
this  court  also  adopted  and  acted  on  that 
principle.  But  the  courts  of  chancery,  even 
Defore  the  Statute,  recognized  the  principle 
•of  natural  equity,  and  acted  upon  it,  in  cases 
where  the  law  could  not  give  a  remedy  in  a 
separate  suit  in  consequence  of  the  insolvency 
of  one  of  the  parties.  ^  To  same  effect  are 
Smith  V.  Felton,  43  N.  Y.  419 ;  Seligmann  v. 
Heller  Bros.  Cloth.  Co.  69  Wis.  410;  Becker 
V.  NoTthway^  44  Minn.  61 ;  Coffin  v.  McLean, 
«0  N.  Y.  560 ;  Davidson  v.  Alfaro,  Id.  660 ; 
IJiner  v.  JVewton,  80  Wis.  640-644 ;  HMs  v. 
Dt/if,  28  Cal.  597-629. 

We  are  not  called  upon  to  decide  on  this 
appeal  whether  it  was  proper  for  the  defend- 
ant to  urge  his  equity  by  answer,  or  whether 
he  should  not  have  filed  his  complaint  in 
equity  to  enforce  his  equitable  set-off.  Nor 
■are  we  asked  to  determine  whether  he  should 
have  waited  until  the  recovery  of  judgment 
against  him  in  th^s  action,  and  then  by  mo- 
tion or  by  action  had  one  judgment  set  off 
against  the  other.  Only  the  question  of  right 
has  been  discussed  on  this  appeal.  What  is 
the  proper  procedure  has  not  been  touched. 
It  might  be  well  in  passing,  however,  to  refer 


to  the  fact  that  in  New  York,  where  the  pro- 
visions of  the  Code  relating  to  this  question 
are  the  same  as  in  this  State,  the  practice, 
as  apparently  sanctioned  by  the  courts,  has 
been  to  insist  upon  this  equity  by  answer. 
Coffin  V.  Mc  Lean,  80  N.  Y.  560 ;  Smith  v. 
Felton,  43  N.  Y.  419.  This  is  true  of  Min- 
nesota  also,  but  the  Statute  there  was  some- 
what different.  Becker  v.  Northway,  44  Minn. 
61.  See  also  Dempsey  v.  Rhodes,  98  N.  C. 
120.     But  see2>wjr  V.  Hotbs,  19  Cal.  646. 

It  was  contended  on  the  oral  argument  that 
equity  would  not  decree  the  offsetting  of  de- 
fendant's judgment  against  plaintiff's  claim 
because  the  plaintiff's  claim  was  exempt ; 
that,  in  effect,  this  would  be  the  seizure  of 
his  exempt  property  to  pay  a  judgment 
against  him.  The  point  is  not  without  force, 
but  it  is  not  involved  on  this  appeal,  as  there 
is  nothing  to  show  that  plaintiff  has  not  a 
large  amount  of  property  in  excess  of  his  ex- 
emptions. An  insolvent  may  own  a  large  es- 
tate. No  cases  were  cited  on  this  point.  An 
investigation  of  it  has  brought  to  light  the 
following  decisions,  which  we  cite  for  the 
benefit  of  counsel  without  further  comment : 
Puett  V.  Beard,  86  Ind.  172 ;  TenipU  v.  ScoU, 
8  Minn.  419  (Gil.  806)  ;  Ourlee  v.  Thomas, 
74  N.  C.  51 ;  Duff  v.  WeUs,  7  Heisk.  17 ; 
Wilson  V.  McElroy,  32  Pa.  82. 

It  was  also  said  that  no  equity  could  arise 
in  favor  of  defendant,  because  he  purchased 
the  judgment  he  now  seeks  to  offset  with 
knowledge  of  plaintiff's  insolvency,  and  for 
the  express  purpose  of  using  the  judgment 
as  an  offset,  and  that  plaintiff  paid  practi- 
cally nothing  for  it.  These  facts  do  not  ap- 
pear on  the  face  of  the  answer  to  which  plain- 
tiff has  demurred.  A  reply  embracing  them 
would,  if  sustained  by  proof,  or  demurred 
to,  raise  this  question.  We  do  not  decide 
it  now. 

The  order  appealed  from  is  reversed,  plain- 
tiff to  have  ten  days  after  the  remittitur  is 
filed  in  which  to  reply  to  defendant's  offset. 

All  concur. 
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V. 

Charles  M.  SNYDER.  Assignee,  etc.,  of  James 
N.  Hape. 

(....Ohio  8t ) 

^1.  A  mortfl^a§re  of  remlipropertyt  which 
has  not  been  deposited  for  record  with 
the  recorder  of  the  proper  oounty,  before  an  as- 

*Head  notes  by  the  Coubt. 


aifirnment  of  the  property  by  the  mortflra^or  for 
the  benefit  of  his  creditors  takes  effect,  is  not  a 
valid  Hen  upon  the  property,  as  against  the  as- 
signee or  the  creditors,  noi  does  It  become  so  by 
being  subsequently  recorded. 
2*  Such  assignment  takes  effects  as  to  all 
persons,  from  the  time  of  Its  delivery  to  the  pro- 
bate court  in  the  county  in  which  the  assignor 
resided  at  the  time  of  Its  execution.  It  Is  not 
necessary  that  it  be  also  filed  for  record  with  the 
recorder  of  deeds. 


SOTE.— Legislative  control  over  Recording  Acts, 

It  is  in  the  power  of  the  State  Legislature  to  pass 
Benording  Acts,  by  which  the  elder  grantee  shall 
be  postponed  to  a  younger  If  the  prior  deed  is  not 
recorded  within  a  limited  time;  and  the  power  is 
the  same  whether  the  deed  Is  dated  before  or  after 
the  Recording  Act.  Though  the  effect  of  such  an 
Act  is  to  render  the  prior  deed  fraudulent  and  void 
against  a  subsequent  purchaser,  it  is  not  a  law  vio- 
lating the  obligation  of  contracts.  Jackson  v. 
lAmphire,  28  U.  8.  8  Pet  880,  7  L.  ed.  079. 
18  L.  R.  A. 


Primary  object  of  these  enactments. 

The  object  of  all  Registry  Laws  is  to  Impart  in- 
formation to  parties  dealing  with  property  respect- 
ing its  transfers  and  incumbrances,  and  thus  to 
protect  them  from  prior  secret  conveyances  and 
liens.  Patterson  v.  De  La  Ronde,  75  U.  S.  8  Wall. 
29S,  19  L.  ed.  416. 

The  sole  purpose  of  Registry  Laws  is  to  protect 
subsequent  purchasers  against  prior  and  unrecord- 
ed conveyances.  In  the  absence  of  such  laws  prior 
grantees  and  mortgagees  are  superior  In  right. 
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ERHOR  to  the  Circuit  Court  for  Columbiana 
County  to  review  a  judgment  reversing  a 
judgment  of  tbe  Court  of  Common  Pleas  es- 
tablishing a  mortgage  as  a  valid  lien  upon  the 
property  ^f  James  N.  Hape,  and  directing  its 
payment  out  of  the  proceeds  of  such  property 
m  the  hands  of  an  assignee  for  the  benefit  of 
his  creditors.     Afflrmed. 

Statement  by  Williams,  Oh.  J.: 

On  the  1st  day  of  December,  1885,  James 
M.  Hape  executed  a  mortgage,  on  all  of  his 
real  estate  situated  in  Columbiana  County, 
to  Salathiel  Betz,  to  secure  an  indebtedness 
of  $3,000  due  in  one  year,  with  6  per  cent 
interest.  Josephine  M.  Uape,  the  wife  of 
the  mortgagor,  joined  in  the  execution  of  the 
mortgage.  On  the  Slst  dav  of  December, 
1885,  the  mortgage  was  delivered  to  the  re- 
corder of  the  county  for  record,  and  was  duly 
recorded.  On  the  16th  day  of  December, 
1885,  said  James  M.  Hape,  who  then  resided 
in  Columbiana  County,  made  an  assignment 
for  the  benetit  of  his  creditors  to  Charles  N. 
Snyder.  The  deed  of  assignment,  which 
embraced  all  the  property,  real  and  personal, 
of  the  assignor  (including  that  mortgaged  to 
Betz),  was  executed,  attested,  and  acknowl- 
edged in  conformity  to  the  requirements  of 
the  Statute  relating  to  conveyances  of  real 
estate,  and  was  filed  in  the  probate  court  of 
the  county  on  the  I7th  day  of  December, 
1885,  when  the  assignee  qualified,  and  en- 
tered upon  the  execution  of  his  trust.     He 


thereafter  filed  his  petition  in  the  probate 
court  of  that  county,  to  have  the  validity 
and  priority  of  the  hens  determined,  and  the 
property  sold.  Betz,  who  was  made  a  party 
defendant,  filed  an  answer,  setting  up  his 
mortgage,  and  asking  for  its  payment  out  of 
the  proceeds  of  the  sale.  The  cause,  after 
having  proceeded  to  judgment  in  the  probate 
court,  was  appealed  to  Uie  court  of  common 
pleas,  where  it  was  submitted  upon  an  agreed 
statement  of  facts,  substantially  as  above 
stated,  upon  which  that  court  adjudged  the 
mortgage  to  be  a  valid  lien,  and  ordered  the 
amount  found  to  be  due  on  it  to  be  paid  out 
of  the  proceeds  of  the  sale,  before  any  dis- 
tribution to  the  general  creditors.  Thia 
judgment  was  reversed  by  the  circuit  court, 
which  held  that,  as  the  mortgage  was  not 
filed  for  record  until  after  the  deed  of  assign- 
ment was  filed  in  the  probate  court,  it  was 
invalid  as  against  the  assignee,  and  not  en- 
titled to  preference  over  tlie  general  creditors. 
Whether  there  was  error  in  that  judgment  is 
the  question  presented  to  this  court. 

Messrs.  Wallace  As  Billinfl^ey,  for  plain- 
tiff in  error: 

An  unrecorded  mortgage  is  a  lien  as  against 
an  assignee  of  the  mortgagor  in  trust  for  the 
benefit  of  creditors;  he  is  neither  a  creditor  nor 
purchaser  for  value. 

MeOoruf  App,  82  Pa.  121. 

The  statutes  of  Pennsylvania  as  to  the  record- 
ing of  mortgages  are  substantially  the  sanie  as 
ours. 

1  Brighdy,  Purd.  Dig.  §  122,  p.  588. 


as  they  are  In  time,  and  will  be  protected  as  agralnst 
subsequent  deeds  and  mortiraffes.  Reeves  v. 
Hayes,  05  Ind.  644.  See  Ely  v.  Scofleld,  85  Barb.  880; 
James  v.  Morey,  2  Cow.  246. 

Tbe  acknowledgment  and  reflistry  of  the  mort- 
gage are  not  neoeasary  to  Its  validity,  as  between 
the  orlKinal  parties:  nor  would  an  entire  omission 
to  record  the  power  affect  the  sale  as  between  them. 
Jackson  v.  Colden,  4  Oow.  '278.  See  Jackson  v. 
Dubois,  4  Johns.  216;  Bergrea  v.  Bennet,  4  Gai.  Gas. 
17, 18. 

There  is  no  case  holding  that  a  morttrage  to  se- 
cure future  advances,  or  the  liability  to  be  incurred 
by  future  indorsements,  must  be  recorded  to  pro- 
tect the  mortgagee  against  subsequent  judgments. 
Thomas  v.  Kelsey,  80  Barb.  275. 

The  policy  of  the  Registry  Law  is  that  the  title 
and  all  that  affects  it  should  be  disclosed  by  the 
public  records,  and  upon  the  theory  that  it  is  thus 
shown,  the  rule  obtains  that  a  purchaser  may  rely 
upon  the  title  as  it  appears  of  record,  and  that  he 
will  be  protected  against  unrecorded  conveyances, 
outstanding  equities,  secret  liens  and  conditions  of 
which  he  has  no  notice.  Williams  v.  Jackson,  107 
U.  8.  478, 27  L.  ed.  520;  Testart  v.  Belot,  81  La.  Ann. 
705;  Quick  v.  MiUigan,  106  Ind.  410,  58  Am.  Rep.  40; 
Hathom  v.  Maynard,  66  Ga.  168;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Talbot,  12  West.  Rep.  280. 118  Ind.  878, 
3  Am.  St.  Rep.  656:  Newton  v.  McLean,  41  Barb.  285; 
Cogan  V.  Cook,  22  Minn.  187;  Ramsey  v.  Jones,  41 
Ohio  St.  685;  Harrington  v.  Erie  County  Sav.  Bank, 
2  Cent.  Rep.  170, 101  N.  Y.  267;  Pancake  v.  Oaufl- 
man,  5  Cent.  Rep.  206,  U4  Pa.  118;  BaUey  v.  Myriok, 
50  Me.  171;  E^armers  ft  M.  Nat.  Bank  v.  Wallace,  45 
Ohio  St.  162;  Columbia  Bank  v.  Jacobs,  10  Mlcb. 
848;  Hart  v.  Farmers  ft  M.  Bank,  88  V t.  262;  Hoyt  v. 
Jones,  81  Wis.  880:  KewhaU  v.  Burt,  7  Pick.  IW; 
Ashbrook  v.  Roberts,  82  Ky.  208;  Hulett  v.  Mutual 
Ins.  Co.  4  Gent.  Rep.  767,  114  Pa.  142;  Wright  v. 
18  L.  R  A. 


Lassiter,  71  Tex.  640:  Roll  v.  Rea,  11  Cent.  Rei>.  882, 
50  N.  J.  L.  266;  Doherty  v.  Stimmel,  40  Ohio  St.  SM; 
KeameS  v.  Hill.  21  Fla.  186. 

ReQtetry  of  mortgaat  as  notice, 

Bquitable  estates  and  Interests,  as  well  as  letral, 
are  embraced  within  the  Intent  and  operation  of 
the  Recording  Acts.  DIgman  v.  McCollum,  47  Mo. 
372;  Tarbell  v.  West,  86  N.  Y.  287.  See  Doyle  v. 
Teas,  b  111.  202;  Alexander  v.  Webster,  6  Md.  3G0; 
Alderson  v.  Ames,  6  Md.  62;  General  Ins.  Go.  v. 
United  States  Ins.  Co.  10  Md.  517;  Wilder  v.  Brooka, 
10  Minn.  60;  Dickinson  v.  Olenney,  27  Conn.  104; 
Russeirs  App.  15  Pa.  810:  Boyce  v.  Shiver,  8  8.  C 
515;  Siter  v.  McClanachan,  2  Gratt.  280;  Johnson  v. 
Stagg,  2  Johns.  500;  Hunt  v.  Johnson,  10  N.  X.  281; 
Stoddard  v.  Whiting.  46  N.  Y.  627;  United  States 
Ins.  Co.  V.  Sbriver,  8  Md.  Ch.  881;  Bellas  v.  MoOarty, 
10  Watts.  13;  Neligh  v.  Michenor,  11  N.  J.  Eq.  .530L 
Contra,  Doewell  v.  Buchanan,  8  Leigh,  866;  Lewla  v. 
Baird^  8  McLean.  56;  Grimstone  v.  Carter,  8  Palire, 
421, 8  L.  ed.  214:  2  Pom.  Eq.  Jur.  1 640. 

The  record  becomes  constructive  notice,  not  only 
that  the  Instrument  exists,  but  of  its  oontenfcs,  and 
of  all  the  estates,  rights  and  interests,  legal  and 
equitable,  created  by  it,  or  arising  from  its  pro- 
visions (2  Pom.  Eq.  Jur.  I  655;  Burrell  v.  Bull,  8 
Sandf.  Ch.  15,  7  L.  ed.  752);  but  where  any  of  tbe 
preliminaries  of  execution,  aoknnwledgneaU  and 
certificate  attached  are  entirely  omitted  or  de> 
fectively  performed,  it  is  a  mere  voluntary  act,  of 
no  effect  as  to  rights  of  subsequent  purchasers  or 
Incumbrancers.    See  2  Pom.  Bq.  Jur.  •  662. 

The  registry  of  a  mortage  Is  notice  to  all  aubee- 
quent  purchasers  and  mortgagees  of  the  Hen  cre- 
ated thereby.    Teff t  v.  Munson,  68  Barb.  86. 

It  Is  notice  of  the  contents  of  the  Instrument  and 
not  of  any   secret   condition,  trust  or  equity. 
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When  Bape  made  tbe  afisignment  on  Decem- 
ber 16, 1885,  he  could  only  asfiign  what  rights 
lie  held  in  the  land  previously  mortgaged  to 
Betz. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  854. 

The  assignee  takes*  only  such  rights  as  the 
assignor  hS\  at  the  time  of  the  assignment. 

Ltmmon  v.  HuUhins,  I  Ohio  C.  Ct.  Rep.  888; 
Bodffson  V.  Barrett,  88  Ohio  St.  68. 

A  mortgage  not  recorded  till  after  the  death 
of  the  mortgagor  is  not  for  that  reason  inopera* 
live  as  agamst  the  general  creditors  of  the 
€6tale.  , 

QiU  V.  Finney,  12  Ohio  St.  88.  See  Giauque. 
Assignm.  §  15,  p.  44,  and  notes,  p.  46,  note;  1 
Jones,  Mortg.  S&  ed.  p.  468;  BurriU,  Assignm. 
5th  ed.  §  801;  Morgan  v.  Kinney,  88  Ohio  St. 
610. 

Meurs.  W.  G.  Wells  and  Charles  N. 
Sngrder,  in  %rropria  persona,  for  defendant  in 
error:  ^ 

The  principle  running  through  all  the  cases 
aince  the  Recording  Act  of  1881  is  that  the 
subsequently  acquired  legal  rights  of  title  of 
third  persons  cannot  be  displac^  by  any  unre- 
corded mortgage,  a  defectively  executed  mort- 
gage, or  any  specific  though  merely  equitable 
lien. 

1.  Cases  where  junior  recorded  mortgages 
with  notice  were  preferred  to  prior  unrecordfed 
mortgages: 

Stansell  v.  Roberts,  IQ  Ohio,  149;  Mayham 
V.  Coombs,  14  Ohio,  429. 

2.  Cases  where  a  lien  by  judgment  has  been 
preferred  to  a  prior  unrecord^  mortgage,  a 
defectively  executed  mortgage,  or  a  contract 
for  a  mortgage: 


Jackson  V.  Luce,  14  Ohio,  514;  Mayham  v. 
Coombs,  14  Ohio,  429;  WhiU  v.  Denman,  16 
Ohio.  60;  White  v.  Penman,  1  Ohio  St.  llli 
Fosdick  V.  Barr,  8  Ohio  St.  471;  Van  ThwnUey 
V.  Peters,  26  Ohio  St  471.  See  also  2  C.  C. 
Rep.  485. 

An  assignee  for  the  benefit  of  creditors  comes 
within  this  rule. 

Bloom  V.  Noggle,  4  Ohio  St.  45;  Ermn  v. 
Shuey,  8  Ohio  St.  510. 

A  mortgage  void  as  to  creditors  is  void  as 
against  an  assignee  for  the  benefit  of  creditors. 

Banes  v.  Tiffany,  26  Ohio  St.  549;  Kilbourne 
V.  Fay,  29  Ohio  St.  264;  lAndemann  v.  Ing^ 
ham,  86  Ohio  St.  11;  Blandy  v.  Benedict,  42 
Ohio  St.  299. 

WIlHame,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  common-law  rule,  that  an  assignee  for 
the  benefit  of  creditors  success  only  to  the 
rights  of  the  assignor  in  the  property  at  the 
time  of  the  assignment,  and  taken  it  subject 
to  all  equities  and  liens  which  could  have 
been  asserted  against  it  had  the  assignment 
not  been  made,  is  not  without  important  ex- 
ceptions in  this  State,  growing  out  of  our 
legislation.  It  is  well  settled  that  chattel 
mortgages  which  fail  to  conform,  in  any 
substantial  requirement,  to  the  provisions  of 
the  Statute,  relating  to  their  execution  or 
registry,  though  good  against  the  mortgagor 
and  the  property  while  it  is  retained  by  him, 
are  ineffectual  as  liens  upon  the  property 
after  itrhas  passed  into  the  hands  of  an  as- 
signee fox'  the  benefit  of  creditors  of  the 
wriigagor,  under  an  assignment  made  subse- 


Houston  V.  McGluney/ie  W.  Va.  160.  See  noU  to 
Frost  V.  Beekman.  1  Johns.  Gh.  888, 1 L.  ed.  148. 

The  statute  speaks  of  any  writing  in  the  nature 
of  a  mortgage,  and  any  agreement  creating  an 
equitable  incumbrance.  Ghurohiil  y.  Little,  28 
Ohio  St.  300. 

Becord  of  a  trust  deed  is  notice  of  the  trust  to 
everyone,  and  there  is  no  difference,  as  to  conse- 
quences, between  actual  and  constructive  notice. 
Bourne  v.  Hall,  10  R.  1. 148.  See  OUver  v.  Piatt,  44 
U.  S.  8  How.  898,  11  L.  ed.  8»:  Ellis  y.  Woods,  9 
Ricti.  Bq.  19. 

If  in  examining  the  title  to  the  property  the  per- 
son proposes  to  buy,  he  is  led  directly  to  a  deed 
that  puts  him  on  inquiry  as  to  the  remaining  part. 
It  is  sufficient  constructive  notice.  Iglehart  v« 
Crane,  42  Hi.  260;  Chase  v.  Woodbury,  6  Gush.  148; 
LaFarge  F.  Ins.  Co.  v.  Bell,  22  Barb.  64;  Montgomery 
V.  Dorion,  6  N.  H.  256;  French  v.  Gray,  2  Conn.  108. 

A  mortgage  duly  recorded  will  be  preferred  to  a 
subsequent  bona  fide  deed  without  notice.  Crane 
V.  Turner,  7  Hun,  859;  Wadsworth  v.  Wendell,  6 
Johns.  Ch.  229, 1  L.  ed.  1006;  Williams  v.  Birbeck, 
Hoffm.  Cb.  376, 6  L.  ed.  1178;  Fleming  v.  Townsend, 
6  Ga.  112,  50  Am.  Dec  326. 

As  to  effect  of  registry,  see  note  to  Frost  v.  Beek- 
man, fgapra. 

Public  records,  by  construction  of  law,  are  notice 
to  all  persons  of  what  they  contain.  Their  con- 
tents are  matters  of  public  knowledge,  because  the 
law  requires  them  to  be  kept,  authorizes  them  to 
be  used,  and  secures  to  all  persons  having  access  to 
them  that  knowledge  of  them  may  be  public;  and 
tlience  imputes  to  all  interested  persons  that 
knowledge  the  opportunity  to  acquire  which  it  has 
provided.  Neslin  v.  Wells  Fargo  Co.  104  U.  S.  438- 
441,  26  L.  ed.  804-807;  Moore  v.  Simonds,  100  U.  S. 
146, 25  L.  ed.  600;  1  GreenL  Ev.  I  484;  1  Story,  £q. 
18  L.  R.  A. 


U  408, 404;  McArthur  y.  Browder,  17  U.  S.  4  Wheat. 
487,  4  L.  ed.  622;  Anderson,  Law  Diet,  titte.  Record- 

StatxOory  forms  of  regigtrat%on, 

A  knowledge  of  the  statutes,  at  least  as  to  their 
leading  features  of  similarity  and  dissimilarity,  is 
essentiaUy  necessary  to  a  proper  understanding  of 
the  American  Law  of  Begistration.  See  2  Pom. 
Eq.  Jur.  8  646,  and  notes  thereto;  also  Btimson,  Am. 
Stat.  Law,  69 1570-1682;  Webb,  Becord  of  Title,  chap. 
11. 

In  every  State,  registration  is  held  to  impart  con- 
structive and  absolute  notice  of  the  contents  of 
instruments  authorized  by  law  to  be  recorded.  Ed- 
wards V.  Barwise,  69  Tex.  84;  Stevens  v.  Morse,  47 
N.  H.  532;  Van  Beasselaer  v.  Clark,  17  Wend.  26; 
Thomas  v.  Kennedy,  24  Iowa,  897;  Shove  v.  Larsen, 
22  Wis.  142;  Irvhi  v.  Smith,  17  Ohio,  288;  Cushing  v. 
Ayer,  26  Me.  888;  James  v.  Morey,  2  Cow.  216. 

Who  is  a  ptarchaser  for  value, 
A  purchaser  for  a  valuable  consideration,  within 
the  meaning  of  the  Acts,  is  one  who  has  paid  the 
consideration  of  the  conveyance,  or  some  part 
thereof,  or  has  parted  with  something  of  value 
upon  the  face  of  the  conveyance.  B  Washb.  Real. 
Prop.  8d  ed.  289;  Tourville  v.  Naish,  8  P.  Wms.  806; 
Story  V.  Lord  Windsor,  2  Atk.  630;  Hardmgbam  v. 
Nioholls,  8  Atk.  804;  Webster  v.  Van  Steenbergh, 
46  Barb.  211;  Weaver  v.  Barden,  49  N.  Y.  286;  De- 
lancey  v.  Steams,  66  N.  Y.  167;  Dickerson  v.  Tll- 
lingbast,  4  Paige,  216,  8  L.  ed.  409;  Westbrook  v. 
Qleason,  79  N.  Y.  28. 

It  is  settled  everywhere  that  unrecorded  assign- 
ments of  mortgages  are  void  as  against  subsequent 
purchasers,  whose  interests  may  be  affected  there- 
by, and  whose  conveyances  are  duly  recorded,  pro- 
vided such  assignments  are  embraced  by  the  Re- 
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quent  to  the  execution  of  the  mortgage. 
Hams  V.  Tiffany,  25  Ohio  St.  549 ;  Blandy  v. 
Benedict.  42  Ohio  St.  295.  In  Hanes  v.  Tif- 
fany,  it  was  contended  in  behalf  of  the  mort- 
gagee that,  as  the  mortgage  was  good  against 
the  mortgagor,  it  was  also  good  against  the 
assignee  for  the  benefit  of  his  creditors ;  for 
the  Tatter,  it  was  claimed,  stood  in  no  better 
situation  than  the  assignor.  In  disposing  of 
this  contention.  White,  /.,  in  the  opinion  of 
the  court,  said :  **  The  correctness  of  this 
position  at  common  law  is  admitted,  but  not 
so  under  the  Statute. "  It  was  held  in  Blandy 
y.  Benedict  that  where  the  affidavit,  which 
the  Statute  requires  the  mortgajB:ee  to  make 
on  his  chattel  mortgage  before  filing  the  same 
with  the  proper  officer,  was  defectfve  in  the 
statement  of  the  liability  the  mortgage  was 
given  to  secure,  but  the  mortgage  was  other- 
wise properly  executed  and  filed,  and  the 
mortfiragor  subseauently  made  an  assignment 
of  his  property  for  the  benefit  of  his  credi- 
tors, the  mortgage  was  not  entitled  to  prior- 
ity over  the  general  creditors  under  the  as- 
signment, although  the  assignment  contained 
a  provision  expressly  excepting  from  its 
operation  all  liens,  and  thoUgh  the  mortgage 
was  good  as  against  the  mortgagor,  consti- 
tuting a  valid  lien  while  the  property  re- 
mained in  his  possession.  With  respect  to 
tlie  purpose  of  that  provision  of  the  assign- 
ment which  excepted  all  liens  from  its  opera- 
tion, and  its  effect  upon  the  assignment  and 
the  rights  of  the  creditors,  it  is  said  in  the 


opinion  by  Mcllvaine,  /.;  **  We  think  there 
can  be  no  doubt  that  the  intention  was  to 
secure  the  mortgagees  (he  full  amount  of 
their  liens,  to  the  extent  that  such  liens  were 
valid  as  against  the  assignor.  Can  such 
purpose  be  accompl  ished  by  such  means  ?  We 
think  not.  Undoubtedly  these  mortgages 
were  valid  as  against  the  assignor,  but  void 
as  against  his  creditors. " 

These  decisions  rest  upon  the  provisions  of 
the  Chattel  Mortgage  Statute,  which  enacts 
that  such  mortgages,  when  not  accompanied 
by  an  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession 
of  the  property  mortgaged,  wall  be  void  as 
against  the  creditors  of  the  mortgagor,  unless 
the  mortgage,  or  a  true  copy,  with  the  neces- 
sary aftidavit  of  the  mortgagee  thereon,  as 
prescribed  by  the  Statute,  be  deposited  with 
the  proper  officer.  The  right  of  the  creditors 
to  subject  the  property  to  the  payment  of 
their  claims  is  in  no  way  affected*  by  such 
void  mortgaires,  and  an  assignment  of  the 
property  by  the  mortgagor  for  the  benefit  of 
his  creditors  clothes  the  assignee,  not  only 
with  the  assignor's  title  to  the  property,  but 
also  with  airthe  rights  of  the  creditors  with 
respect  to  it.  As  was  said  in  Blandy  v. 
Benedict:  "By  the  assignment,  the  rights  of 
the  creditors  passed  to  me  assignee  as  matter 
of  law, "  and  they  are  thereafter  to  be  work«i 
out  through  him,  in  the  administration  of 
his  trust.  Up  to  the  time  of  the  assignment, 
the  creditors  might  seize  the  property   by 


cording  Ads,  Baoon  v.  Van  Schoonhoven,  87  N. 
T.  446;  Decker  v.  Boloe,  88  N.  Y.  216;  Swartz  v. 
LeiBt,  18  Ohio  St.  419;  Yerger  v.  Barz,  86  Iowa,  77; 
Hend^tson  v.  Pilgrim,  SB  Tex.  464:  Boone,  Mort«r. 
I  giS;  1  Jones,  Mortg.  1 472;  Reeves  v.  Hayes,  96  Ind. 
A21,  and  authorities  there  cited. 

Legislative  intent^  how  ascertained. 

In  ascertaining  the  intent  of  the  Legislature  in 
the  enactment  of  f^  statute,  courts  will  take  Judi- 
cial notice  of  such  contemporaneous  history  as  led 
up  to  and  probably  induced  the  passage  of  the  law. 
Stout  V.  Qrant  County  Gomre.  6  West.  Bep.  686, 107 
Ind.  848. 

Result  of  failure  to  record, 

A  statute  which  has  for  its  purpose  the  better 
security  and  repose  of  titles  may  postpone  one 
who  voluntarily  neglects  to  avail  himself  of  the 
Registry  Acts,  which  enable  him  to  give  notice  to 
all  the  world  of  his  claim,  to  the  claim  of  a  subse- 
quent purchaser  wbo  acted  on  the  faith  of  a  public 
record.  Kenyon  v.  Stewart,  44  Pa.  179;  Jackson  v. 
Lamphire,  28  0.  8. 8  Pet.  280,  7  L.  ed.  679;  Ck>nnecti- 
cut  Mut.  L.  Ins.  Go.  v.  Talbot,  12  West.  Rep.  289, 118 
Ind.  878. 

The  protection  of  the  Recording  Act  Is  not  con- 
fined to  a  subsequent  purchaser  immediately  from 
the  same  grantor;  but  applies  to  one  wbo  takes 
from  him  through  mesne  conveyances.  Fallass  v. 
Pierce,  80  Wis.  479.  See  Ledyard  v.  Butler,  9  Paige, 
182, 4  L.  ed.  687. 

The  younger  recorded  mortgage  could  not  have 
preference  to  the  older  unrecorded  mortgage.  To 
have  that  advantage  the  younger  must  both  be 
taken  in  good  faith  and  be  first  recorded.  This 
was  always  the  rule  between  grantor  and  grantee, 
by  deed,  and  between  mortgagor  and  mortgagee. 
Fort  V.  Burch,  5  Denlo,  191.  See  Jackson  v.  Given, 
8  Johns.  187;  Jackson  v.  Van  Valkenburgh,  8  Oow. 
264. 
18  L.  R  A. 


Parties  dealing  in  real  estate  may  always  law- 
fully assume  that  the  title'  is  completely  disclosed 
upon  the  records,  unless  there  is  some  circum- 
stance of  which  they  are  bound  to  take  notioe, 
which  would  apprise  a  reasonable  man,  not  merely 
that  the  records  may  be  defective,  but  that  tbey 
actually  are  so  in  the  partioular  case  in  hand.  BoU 
V.  Rea,  11  Oent.'Rep.  862,  60  N.  J.  L.  286. 

Under  the  Registry  Laws  of  Iowa,  the  holder  of 
an  unrecorded  deed  has  a  complete  title  except 
against  a  subsequent  good-faith  purchaser  without 
notice.    Davis  v.  Lutkiewiez,  72  Iowa,  254. 

Actual  notice  of  a  claim  to  real  property  dis- 
penses with  the  necessity  of  notice  by  re^try. 
Hoge  V.  Hubb,  18  West.  Rep.  687, 94  Mo.  489. 

lUusiralions  of  the  scope,  nature  and  effect  of  the 
Recording  Acts, 

The  responsibility  of  seeing  that  a  deed  is  actually 
recorded  rests  upon  the  grantee,  and  he  is  not 
relieved  therefrom  by  receiving  from  the  recorder 
a  certificate  stating  that  the  record  has  been  prop- 
erly  made.  Ritchie  v.  Grifllths,  12  L.  R.  A.  384, 1 
Wash.  42B;  Mangold  v.  Barlow,  61  Miss.  S68. 

A  deed  sent  to  a  clerk  to  be  recorded  without 
payment  of  his  fees,  and  which  he  ^  pigeon-holed,'* 
is  not  *' lodged  "  for  record  within  the  New  Jersey 
Recording  Act.  Dickerson  v.  Bowers,  7  Gent.  Hep» 
872,  42  N.  J.  Bq.  296. 

The  Registration  Laws  apply  as  well  to  par- 
chasers  by4and  from  married  women  as  to  other 
persons.    Nicholson  v.  Condon,  71  Md.  621. 

A  mortgage  is  within  the  provisloos  of  the  Act 
to  register  mortgagee,  which  extends  to  every  deed 
of  mortgage,  or  conveyance  in  the  nature  of  a 
mortgage,  of  or  for  any  lands,  tenements  or  here- 
ditaments. Such  mortgages  are  not  only  within 
the  description  of  the  Act,  but  they  are  also  within 
its  reason  and  spirit  Decker  v.  Clarke,  26  N.J.  Bq.. 
165.  See  Johnson  v.  Stagg,  2  Johns.  510,  528;  ~ 
y.  Bange,  2  E.  D.  Smith,  474. 
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attachment  or  other  process,  and  their  lien, 
so  acquired,  would  undoubtedly  be  superior 
to  such  a  mortgage ;  and,  in  the  language  of 
Mcllvaine,  J. ,  m  Blandy  v.  Benedict:  **  Every 
right  which  the  creditors  might  have  asserted 
against  the  property  betore  the  assignment, 
the  assignee  is  bound  to  secure  for  their 
benefit  sSter  the  assignment."  The  assign 
ment,  therefore,  as  effectually  fixes  the  rignts 
of  the  creditors  to  the  property,  and  estab- 
lishes their  priority  over  the  mortgage,  as  if 
they  had  taken  the  property  on  execution  or 
attachment.  This  operation  of  the  assign- 
ment upon  the  rights  of  the  creditors  must, 
of  course,  be  the  same,  whether  the  property 
embraced  in  it  be  real  or  personal,  or  both ; 
and  hence,  upon  the  principle  established  by 
the  cases  referred  to,  the  creditors  are  entitled 
to  priority  over  a  mortgage  of  real  property 
which  has  not  been  deposited  for  record  when 
the  assignment  is  made,  unless,  under  our 
Recording  Acts,  the  effect  of  the  failure  to 
deposit  the  mortgage  for  record  is  substan- 
tiallv  different  from  that  which  results  from 
the  like  failure  to  properly  file  a  chattel 
mort£:age.  Is  there  a  substantial  difference 
in  this  respect? 

The  Statute  regulating  the  execution  and 
registry  of  mortgages  of  real  property  does 
not,  in  terms,  declare  that  such  mortgages, 
when  not  deposited  for  record,  shall  be  void 
as  against  the  creditors  of  the  mortgagor ; 
but  it  does  enact  that  they  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  in 
which  the  mortgaged  premises  are  situated, 
and  that  they  shall  take  effect  from  the  time 
the  same  are  delivered  to  the  recorder  of  the 
proper  county  for  record.  Mortgages  of  real 
property,  which  are  not  so  filed  for  record, 
like  unfiled  chattel  mortgages,  are  good  be- 
tween the  parties ;  and,  while  the  lattei*  are 
declared  void  as  to  creditors,  the  former  do 
not  take  effect  as  to  third  persons  until  they 
are  filed  for  record.  A  mortgage  which  has 
no  effect  is  no  better  than  a  void  one  ;  for  a 
void  mortgage  is  simply  without  effect.  It 
has;been  held  as  often  as  the  question  has 
been  presented,  and  it  has  been  made  in  a 
variety  of  forms,  as  well  as  in  numerous 
cases,  that  mortgages  of  real  property  have 
no  effect,  either  at  law  or  in  equity,  until 
they  are  delivered  to  the  recorder  of  the 
proper  county  for  record,  as  against  third 
persons  acquiring  a  legal  interest  in,  or  lien 
upon,  the  property.  In  StanseU  v.  Boberts, 
13  Ohio,  148,  it  was  decided  that,  as  between 
a  prior  unrecorded  mortgage  and  a  subsequent 
one^which  was  recorded,  the  latter  had  prior- 
ity. In  the  cases  of  Mayham  v.  Coombs,  14 
Ohio,  429;  J<uikft(m  v.  Luce,  Id.  514;  ^hite 
V.  Denman,  16  Ohio,  60 ;  IlolUday  v.  Frank- 
lin Bank  of  Columbus,  Id.  533;  White  v. 
Denman,  1  Ohio  St.  110,  and  Fosdick  v.  Barr, 
3  Ohio  St.  471,— it  was  held  that  an  unre- 
corded mortgage,  or  one  defectively  executed, 
so  as  not  to  be  entitled  to  reconl,  was  not 
entitled  to  preference  over  a  subsequent 
judgment  recovered  against  the  mortgagor. 
It  was  not  doubted  that  such  mortgages  were 
good  as  against  the  mortgagor,  and  but  for 
the  Statute  would  have  been  entitled  to  pref- 
erence over  the  judgments,  under  the  general 
rule  that  the  lien  oi  a  judgment  attaches  only 
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to  the  interest  which  the  debtor  has  in  the 
property  at  the  time  of  its  rendition.  But, 
as  is  said  in  the  last  case  cited  above,  while 
such  unrecorded  instruments  are  good  and 
effectual  between  the  parties,  they  are  "en- 
tirely nugatory  as  to  third  parties,  both  at 
law  and  in  equity,  until  they  are  recorded." 
It  was  held  in  Bloom  v.  Noqgle,  4  Ohio  St. 
45,  that  a  valid  agreement  m  writing  for  a 
mortgage  on  real  property  gave  to  the  party 
entitled  to  the  mortgage  no  priority  over  the 
general  creditors  under  an  assignment  made 
by  the  other  contracting  party  for  the  benefit 
of  his  creditors.  And  in  Erwin  v.  Shuey,  8 
Ohio  St.  510,  this  court  held  that  a  mortgage 
of  lands,  defective  because  not  under  seal, 
but  otherwise  properly  executed  and  re- 
corded, created  no  lien,  in  favor  of  the  mort- 
gagee, against  an  assignee  under  a  general 
assignment,  subsequently  made  by  the  mort- 
gagor for  the  benefit  of  his  creditors,  although 
the  assignee  had  notice  of  the  mortgage  at 
the  time  of  the  assignment. 

These  cases,  like  those  of  Hanes  v.  Tiffany, 
and  Blandy  v.  Benedict,  supra,  aflord  instances 
of  the  exceptions,  which  obtain  in  this  State, 
to  the  rule  of  the  common  law  that  an  as- 
signee for  the  benefit  of  creditors  takes  the 
property  assigned  subject  to  all  equities 
which  could  have  been  enforced  against  it  in 
the  hands  of  the  assignor  at  the  time  of  the 
assignment ;  and  it  is  shown  by  them  that  ^ 
the  exceptions  grow  out  of  the  similar  effect 
given  to  the  recording  statutes  applicable  to 
the  different  classes  of  mortgages.  In  Bloom 
V.  Noggle,  Ranney,  J. ,  speaking  of  the  effect 
of  the  Statutes  upon  the  rules  of  the  common 
law,  and  the  rights  of  the  parties  before  and 
since  their  enactment,  said:  "If  the  case 
could  be  decided  upon  general  principles, 
the  right  of  the  complainants  to  the  relief 
they  seek  would  seem  to  us  as  clear  as  it  now 
seems  clear  that  it  cannot  be  given  consist- 
ently with  statutory  provisions  bearing  upon 
the  questions  stated.  Upon  general  equity 
principles,  unaffected  by  statutory  provis- 
ions, an  agreement  in  writing  for  a  mort- 
gage i^  a  valid  contract,  fixing  a  speci^c  lien 
upon  the  property  agreed  to  be  mortgaged, 
and  will  be  specifically  enforced  by  a  court 
of  chancery,  against  the  party  and  all  subse- 
quent purchasers  from  him  with  notice,  as 
well  as  against  any  general  assignment, 
either  voluntary  or  by  operation  of  law.  for 
the  benefit  of  his  creditors.  These  principles 
may  be  regarded  as  well  settled,  and  the  juris- 
diction of  courts  of  equity  in  such  cases  has 
been  exercised,  without  question,  from  a  very 
early  period,  as  is  abundantly  shown  by  the 
cases  cited  in  argument.  It  rests  upon  the 
same  foundation,  and  has  all  the  reasons  for 
its  support  that  exist  in  favor  of  a  like  in- 
terference upon  contracts  for  the  execution 
and  delivery  of  absolute  deeds.  As  between 
the  parties  to  such  contract,  the  agreement 
is  valid  and  effectual  in  this  State,  and  we 
see  no  reason  to  doubt  that  a  specific  perform- 
ance may  be  enforced  by  our  courts  of  chan- 
cery, in  the  same  manner  and  to  the  same 
extent  that  such  relief  has  been  given  in 
England  and  other  States  of  the  Union.  But 
while  these  principles  and  remedies  have 
their  full  application  and  effect,  as  between 
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the  parties  to  such  a  contract,  we  are  clear 
in  the  opinion  that  no  effect  whatever  can  be 
given  to  it  consistently  with  section  7  of  the 
Act  of  June  1,  1831  (Swan's  Rev.  Stat.  810), 
to  provide  for  the  proof,  acknowledgment, 
and  recording  of  deeds,  etc. ,  as  against  third 
persons  who  have  subsequently  acquired  the 
legal  title  to,  or  lien  at  law  upon,  the  prop- 
erty to  which  it  relates.  By  the  positive 
provisions  of  that  section,  as  construed  by 
the  Declaratory  Act  of  March  Id,  1888 
(Swan's  Rev.  Stat.  811),  and  repeated  decis- 
ions of  this  court,  as  against  such  third 
persons,  mortgages  have  no  effect,  either  at 
law  or  in  equity,  until  delivered  to  the  re- 
corder of  the  proper  county  for  record.  "To 
give  them  any  effect  before.  **  says  the  learned 
judge,  **a8  against  the  i>ersons  intended  to 
be  protected  by  the  Statute,  would  be  to  re- 
peal it.  It  was  not  made  for  the  mortgagor, 
and  therefore,  as  to  him,  the  record  of  the 
mortgage  was  wholly  unnecessary ;  but  it 
was  designed  to  protect  third  persons  who 
might  acquire  legal  interests  in,  or  liens 
upon,  the  property.  As  to  them,  the  record 
was  made  conclusive ;  and  they  are  only 
bound  to  regard  such  mortgage  Hens  as  the 
record  discloses  at  the  time  their  rights  ac- 
crue. The  principle  deducible  from  all  the 
cases  is  that  the  legal  rights  of  such  persons 
cannot  be  displaced,  at  the  instance  of  the 
holder  of  a  prior  unrecorded  mortgage,  or 
contract  for  a  mortgage,  although  acquired 
with  notice  of  such  mortgage,  or  of  the  ex- 
istence of  such  contract;  the  object  of  the 
law  being  to  avoid  all  vexed  questions  of 
notice,  actual  or  constructive,  in  determin- 
ingpriorities  of  lien." 

We  have  quoted  at  some  length  from  the 
opinion  in  Bloom  v.  Noggle,  because  we  think 
the  case  before  us  comes  within  the  principle 
established  by  it,  and  subsequentl^r  approved 
'  in  Ermn  v.  Shuey^  supra,  which  is  that  the 
essential  condition  to  the  validity  of  a  mort- 
gage of  real  property,  as  against  an  assignee 
of  the  mortgagor  for  the  benefit  of  his  cred- 
itors, is  that  the  mortgage  shall  be  deposited 
for  record  with  the  proper  officer  before  the 
assignment  takes  effect.  It  can  make  no 
difference,  in  the  application  of  the  princi- 
ple^  whether  the  want  of  such  record,  or  de- 
posit for  record,  results  from  the  defective 
execution  of  the  mortG;age,  by  reason  of 
which  it  is  not  entitled  to  record,  or  from 
the  voluntary  withholding  from  the  record 
of  a  mortgage  properly  executed.  There  can 
be  no  doubt  that  an  assignment  for  the  bene- 
fit of  creditors  operates  as  a  conveyance,  and 
not  as  a  mere  power.  Nothing  remains  in 
the  assignor  but  the  incidental  right  to  dis- 
charge the  trust  by  the  payment  of  the  debts, 
or  to  claim  whatever  residue  may  remain 
after  the  debts  are  paid.  That  the  deed  of 
assignment,  when  properly  executed,  clothes 
the  assignee  with  the  legal  title,  is  settled 
by  the  cases  just  referred  to,  and,  according 
to  those  decisions,  against  the  legal  title 
thus  acquired,  the  prior  unrecorded  mortgage 
cannot  prevail.  If  the  conveyance  was  made 
directly  to  the  creditors,  for  the  payment  or 
security  of  their  debts,  it  could  not  be  claimed 
that  either  their  title  or  their  rights  under 
the  conveyance  would  be  displaced  or  affected 
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by  a  prior  unrecorded  mortgage,  nor  by  its 
subsequent  record ;  and  their  rights,  we  ap- 
prehend, are  none  the  less  when  the  convey- 
ance is  made  to  the  assignee  for  their  bene- 
fit. The  subsequent  record  of  the  mortgage 
could,  of  course,  give  it  no  validity  as 
against  rights  which  had  been  acquired  be- 
fore. We  therefore  hold  that  a  mortgage  of 
real  property,  which  has  not  been  deposited 
with  the  recorder  of  the  proper  county  for 
record,  before  an  assignment  of  the  propertv 
by  the  mortgagor  for  the  benefit  of  his  cred- 
itors takes  enect,  is  not  a  valid  lien  upon  the 
property,  as  against  the  assignee  or  the  cred-  ^ 
itors,  nor  does  it  become  so  by  being  subse- 
quently recorded.  It  has  been  suggested, 
though  it  is  not  so  contended  by  cpunsel  in 
the  argument,  that  the  assignment  lost  its 
priority,  because  the  deed  of  assignment  was 
not  deposited  for  record  with  the  recorder  of 
the  county,  while,  soon  after  it  was  filed 
with  the  probate  court,  the  mortgage  was 
duly  recorded.  The  record  now  under  review 
does  not  show  that  the  deed  of  assignment 
was  not  filed  with  the  recorder.  But,  assum- 
ing that  it  was  not,  does  the  result  suggested 
follow?  The  consequences  of  the  failure  to 
record  deeds  differ  from  those  attending  a 
like  failure  with  respect  to  mortgages.  As 
to  deeds,  the  Statute  simply  declares  that 
until  recorded,  or  filed  for  record,  they 
"shall  be  deemed  fraudulent,  so  far  as  relates 
to  a  subsequent  bona  fide  purchaser,  having 
at  the  time  of  purchase  no  knowledge  of  the 
existence  of  such  former  deed.*'  If  it  were 
conceded,  though  we  do  not  deem  it  neces- 
sary to  so  decide,  that  bv  recording  his 
mortgage,  after  the  deed^  of  assignment  was 
proi)erly  filed  in  the  probate  court,  the  mort- 

fagee,  Betz.  then  became  a  subsec^uent  bona 
de  purchaser,  within  the  meaning  of  the 
Statute,  it  was  still  essential,  in  order  to  bring 
him  within  its  protection,  that  at  the  time 
of  filing  his  mortgage  for  record  he  had  no 
knowledge  of  the  assignment :  and  this  it  is 
incumbent  upon  him  to  show.  He  makes  no 
claim  of  that  kind  in  his  answer,  and  the 
record  of  the  courts  below  is  silent  on  the 
subject. 

But  is  it  essential  to  the  validity  of  an 
assignment  of  real  property,  as  to  third  per- 
sons, that  the  deed  should  be  recorded  in  the 
office  of  the  county  recorder?  As  a  deed 
conveying  real  property,  it  falls  within  the 
class  of  instruments  whose  record  is  provided 
for  by  section  4184  of  the  Revised  Statutes, 
and  is  subject  to  its  provisions,  unless  con- 
trolled by  other  statutory  regulations  made 
especially  applicable  to  such  assignments. 
The  whole  subject  of  assignments  by  insol- 
vent debtors  for  the  benefit  of  their  creditors 
is  specifically  provided  for,  and  regulated, 
in  detail,  by  chapter  4  of  title  2  of  the  Re- 
vised Statutes.  By  the  first  section  of  that 
chapter  (§  6885),  it  is  made  the  duty  of 
every  assignee,  within  ten  dajrs  after  the 
delivery  of  Uie  assignment  to  him.  to  cause 
it  to  be  filed  in  the  probate  court  of  the 
county  in  which  the  assignor  resided  at  the 
time  of  its  execution ;  and  it  enacts  that 
every^^such  assignment  shall  take  effect 
only  n-om  the  time  of  its  delivery  to  the  pro- 
bate judge,  and  the  exact  time  of  such  de- 
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livery  shall  be  indorsed  thereon  by  the  probate 
judffe,  who  shall  immediately  note  the  filing 
on  the  journal  of  the  court ;  and  it  may  be  de- 
livered by  the  assignor  to  the  probate  judge, 
either  before  or  after  its  delivery  to  the  as- 
signee.'' Upon  the  filing  of  the  assignment, 
the  assignee  is  required  to  enter  into  a  bond 
for  the  faithful  performance  of  his  duties ; 
and  from  that  time  the  administration  of  the 
assignment  becomes  a  pending  proceeding  in 
the  probate  court,  and  so  continues  until  the 
trust  is  fully  executed.  Notice  that  the  as- 
signee has  qualified  is  required  to  be  given 
by  publication,  and  notice  must  also  be 
given  by  publication,  or  otherwise,  of  various 
steps  in  the  proceedings.  The  probate  court 
is  invested  with  complete  jurisdiction  of  the 
whole  subject  matter  of  the  assignment,  and 
of  its  administration  to  final  completion. 
Its  records,  equally  with  those  of  the  courts 
of  common  pleas,  and  of  the  records  of  deeds 
and  mortgages,  are  constructive  notice  of 
what  they  are  required  to  contain.  It  is  a 
rule  of  construction  that  special  statutory 
provisions  for  particular  cases  operate  as  ex- 


ceptions to  general  provisions  which  might 
include  the  particular  cases.  The  object  of 
those  provisions  of  section  6835,  to  which  we 
have  referred,  was  not,  we  think,  simply  to 
provide  when  and  how  assignments  i^ould 
become  operative  as  between  the  parties  to 
the  instrument.  They  were  not  necessary 
for  that  purpose.  As  between  them,  the 
conveyance  is  complete  without  a  compliance 
with  those  provisions.  Their  design  evi- 
dently was  to  fix  definitely  a  time  from  which 
such  instruments  should  take  effect  as  to  all 
persons.  And,  it  having  been  so  specially 
enacted  that  assignments  for  the  benefit  of 
creditors  shall  take  effect  from  the  time  of 
their  delivery  to  the  probate  judge,  the  courts 
are  not  at  liberty  to  annex,  as  a  further  con- 
dition to  their  taking  effect,  that  they  shall 
also  be  deposited  with  the  recorder  of  deeds. 
This  conclusion  is  sustained  by  the  decision 
of  the  Supreme  Court  of  Massachusetts  in 
Ouiljord  V.  Childs,  22  Pick.  484,  which  in- 
volved the  interpretation  of  statutes  very 
similar  to  ours. 
Judgment  affirmed. 
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SAINT  NICHOLAS  BANK  of  New 
York,  Appt., 

STATE  NATIONAL  BANK,  Betpt. 
( N.Y ) 

i.  A  bank  which  has  received  for  col- 
lection a  check  which  it  forwards  to  its  oor- 
respondent  for  that  purpose,  oannot  fulfill  its  ob- 
ligation to  the  owner  by  delivering  to  him  titie 
oorrespondent's  draft  on  a  third  person,  drawn 
and  used  for  transmitting  the  proceeds  of  the 
check,  not  to  the  owner  but  to  itself,  and  whicb 
has  become  worthless  because  of  the  Insolvency 
of  both  drawer  and  drawee. 

£•  The  courts  of  New  Tork  will  con- 
strue the  common  law  as  applicable  to  a 
ooncract  made  and  to  be  performed  in  another 
State,  according  to  their  own  precedents,  al- 
though they  will  follow  the  courts  of  such  other 
State  in  the  construction  of  its  statute  law. 

8.  The  sending  of  a  check  by  a  New  York 
bank  to  a  Tennessee  bank  for  collection  in  Te^as 
does  not  constitute  the  contract  for  collection  a 
Tennessee  contract. 

(June  2, 1801.) 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  judgment  of  the  New 
York  County  Circuit'  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  proceeds  of  a 
draft  which  had  been  sent  to  aefendant  for 
collection.    Eevened. 

Statement  by  Earl,  J,: 
This  action  was   brous^ht  to  recover  the 
proceeds  of  a  draft  for  $478.57  sent  for  col- 


lection by  the  plaintiff  to  the  defendant, 
and  paid  to  the  defendant's  correspondents.. 
The  trial  resulted  in  the  direction  of  a  ver-' 
diet  for  the  plaintiff  for  the  amount  de- 
manded. Upon  appeal  to  the  general  term, 
the  judgment  entered  upon  the  verdict  was 
reversed,  and  a  new  trial  ordered.  From 
the  order  of  reversal  the  plaintiff  appealed 
to  this  court.  There  is  no  controversy  as  to 
the  facts,  which  for  the  most  part  were  set 
forth  in  a  stipulation  read  upon  the  trial. 
They  may  be  summarized  as  lollows :  The 
plaintiff  is  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  and  en- 
gaged in  the  business  of  banking  in  the  City 
of  New  York ;  and  the  defendant  is  a  cor- 
poration organized  under  the  National  Bank- 
ing Act,  and  doing  business  in  the  City  of 
Memphis.  For  two  years  prior  to  the  18th 
day  of  November,  1884,  the  plaintiff  had 
been  accustomed  to  send  checks,  notes,  and 
drafts  to  the  defendant  for  collection,  includ- 
ing such  as  were  drawn  upon  persons  resid- 
ing at  a  distance,  in  the  State  of  Texas  and 
elsewhere.  The  commercial  paper  was  in- 
closed in  letters,  consisting  of  printed  forms, 
filled  out  by  the  insertion  in  writing  of  the 
date,  the  name  of  the  defendant's  cashier, 
and  a  description  of  the  inclosure.  The 
checks  and  drafts  were  collected  by  the  de- 
fendant, and  the  proceeds  were  remitted  to 
the  plaintiff,  less  one  fourth  of  1  per  cent, 
the  aefendant 's  commission,  and  the  expense 
incurred  in  making  distant  collections.  On 
November  10,  1884,  the  plaintiff  was  the 
owner  and  holder  of  a  check  for  $478.57 
dated  November  6.  1884.  drawn  upon  the 
City  National  Bank  of  Dallas,  Tex.",  by  A. 


Note.— Collecting  asrent;  acceptance  in  paynibnt.  i     Collecting  bank  as  agent  of  owner  of  bill  sent 
Hee  note  to  Fifth  Nat.  Bank  v.  Ashworth  (Pa.)  2  L.    for  collection.      See  note  to  Freeman^s  Nat.  Bank 
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D.  Aldridge  &  Co. ,  and  payable  to  the  order 
of  Henry  Levy  &  Son.  This  check  was  in- 
dorsed by  the  plaintiff  to  the  defendant  for 
collection,  and  was  sent  to  the  latter  in  the 
usual  course  of  business.  The  defendant  re- 
ceived the  check  on  November  13,  1884,  and 
on  that  day  indorsed  it  for  collection,  and 
forwarded  it  by  mail  to  the  firm  of  Adams 
&  Leonard,  at  Dallas,  Tex.  They  were  at 
the  time,  and  had  been  for  many  years,  bank- 
ers in  ^ood  standing  at  Dallas,  and  the  cor- 
respondents of  the  defendant.  They  received 
the  check  on  November  17,  1884,  and  on  that 
day  duly  presented  it  for  payment  to  the 
Bank  upon  which  it  was  drawn,  and  it  was 
immediately  paid,  and  the  proceeds  were  re- 
ceived by  them.  Thev  then  remitted  to  the 
defendant  a  sight  draft  for  the  amount  col- 
lected, drawn  by  them  upon  Jemison  &  Co. , 
of  the  City  of  New  York.  This  draft  was 
sent  by  the  defendant  for  collection  to  the 
First  National  Bank  of  New  York,  and  on 
November  24,  1884,  was  presented  to  Jemison 
&  Go. ,  who,  in  the  mean  time,  had  suspended 
payment.  The  draft  was  accordingly  pro- 
tested, and  returned  to  the  defendant.  There- 
upon the  defendant,  on  November  28,  1884, 
mailed  the  protested  draft  to  the  plaintiff, 
and  the  plaintiff  refused  to  accept  it.  Adams 
&  Leonard  had  failed  in  business  before  the 
draft  on  Jemison  &  Co.  was  presented  for 

Sayment.  The  only  evidence  offered  by  the 
efendant  in  opposition  to  these  facts  was 
proof  of  a  decision  of  the  Supreme  Court  of 
Tennessee,  in  the  case  of  Bfink  of  iMuisnlle 
V.  First  Nat.  B^mk  of  Knojtville,  8  Baxt.  101, 
which  will   be  referred  to  in  the  opinion. 

Mr.  Charles  E.  Hashes,  with  Mr.  Wil- 
liam Tharp,  for  appellant: 

A  bank  receiving  a  bill  of  exchange  in  one 
State  for  collection  from  a  drawee  residing  in 
another  State,  in  the  ab.sence  of  a  special  agree- 
ment, is  liable  for  a  loss  occasioned  by  the  de- 
fault of  its  correspondents,  selected  to  effect 
the  collection. 

Allen  V.  Merchants  Bank,  22  Wend.  215; 
Montgomery  County  Bank  v.  Albany  City 
Bank,  7  N.  Y.  459;  Commercial  Bank  of  Pa.  v. 
Union  Bank,  11  N.  Y.  203:  Ayrault  v.  Pacific 
Bank,^!  N.  Y.  570;  J!^aser  v.  first  Nat.  Bank, 
116  N.  Y.  408:  Exchange  Nat.  Bank  of  Pitts- 
burgh V.  Third  Nat.  Bank  of  New  York,  112 
U.  S.  282,  28  L.  ed.  724;  Titus  v.  Mechanics 
Nat.  Bank,  85  N.  J.  L.  588;  Wingate  v.  Me 
chanics  Bank,  10  Pa.  104;  Reeves  v.  Ohio 
State  Bank,  8  Ohio  St.  465;  Tyson  v.  State 
Bank,  6  Blackf.  225;  Simpson  v.  Waldby, 
6  West.  Rep.  158,  63  Mich.  439:  P(ywer  v. 
Bank,  6  Mont.  251,  35  Alb.  L.  J.  186;  Mack- 
ersy  v.  Rammys,  9  Clark  &  P.  818. 

The  liability  of  a  collecting  bank  extends 
not  only  to  the  acta  of  its  correspondents  bv 
which  the  collection  is  defeated,  but  to  a  fail- 
ure to  remit  the  proceeds  of  the  commercial 
paper  when  collected. 

Bradstreet  v.  Eterson,  72  Pa.  124. 

The  insol  vency  of  its  correspondents  furnishes 
no  excuse  for  the  defendant's  failure  to  remit 
the  proceeds  of  the  collection. 

Mackersy  v.  Ramsays,  Simpson  v.  Waldby, 
Bradstreet  V.  Kverson  and  Beeces  v.  Ohio  State 
Bank,  supra;  Hoover  v.  Wise,  91  U.  S.  308,  23 
18  L.  R.  A. 


L.  ed.  892.  See  also  Exchange  NcU,  Bank  of 
PitUburgh  v.  Third  Nat.  Bank  of  New  York, 
supra. 

The  draft  drawn  by  Adams  &  Leonard  to 
the  order  of  the  defendant  and  tendered  by  the 
latter  to  the  plaintiff  was  not  a  remittance  of 
the  proceeds  of  the  collection. 

Simpson  v.  Waldby,  supra;  People  v.  Bankcf 
LansviUe,  89  Hun,  187. 

If  the  question  involved  were  to  be  decided 
by  local  law,  they  would  not  be  determined 
by  the  law  of  Tennessee. 

Diekir^san  v.  Edwards,  77  N.  Y.  578. 

Texas  was  the  principal  place  of  perform- 
ance. 

As  to  the  law  of  Texas  we  have  no  inforroa> 
tion.  It  will  therefore  be  assumed,  with  refer- 
ence to  a  question  of  this  sort,  that  it  is  in  ac- 
cord with  the  law  of  New  York. 

Leavenworth  v.  Brockway,  2  Hill.  202,  note; 
First  Nat.  Bank  of  MeadvUle  v.  Fourth  Nat. 
Bank,  77  N.  Y.  320. 

The  question  involved  is  one  of  general  com- 
mercial law,  and  the  courts  of  this  State  will 
not  in  such  a  case  defer  to  the  views  prevailing 
in  other  jurisdictions,  in  opposition  to  princi- 
ples here  established. 

Swift  V.  Tyson,  41  U.  S.  16  Pet.  19, 10  L,  ed, 
871;  Oates  v.  First  Nat.  Bank  of  Montgomery, 
100  U.  S,  239,  25  L.  ed.  580;  Faulkner  v.  Hart, 
82  N.  Y.  413. 

Mr.  A.  Walker  Otis,  for  respondent: 

The  contract  was  made  in  Tennessee,  and 
was  to  be  performed  in  Tennessee.  It  was  a 
Tennessee  contract  to  be  governed  by  Tennescee 
law. 

The  duties  of  an  agent  who  is  made  such  for 
the  purpose  of  collecting  a  claim  and  remitting 
the  proceeds  are  to  collect,  and  in  the  exercise 
of  ordinary  care  intrust  the  proceeds  to  some 
proper  carrier  for  transmission  to  his  principal. 
That  done,  his  whole  duty  is  accomplished, 
and  the  contract  is  performed. 

Buell  V.  Chapin,  99  Mass.  594;  Qurney  v. 
Ilawe,  9  Gray,  404;  Crane  v.  Pratt,  12  Gray. 
348;  Kingston  v.  Kincaid,  1  Wash.  Terr.  357; 
Mechanics  Bank  of  Baltimore  v.  Merchants 
Bank  of  Boston,  6  Met.  26;  Indig  v.  National 
City  Bank,  80  N.  Y.  100. 

Referring  to  the  law  of  Tennessee,  which 
exempts  the  defendant  from  responsibility  in 
this  case,  it  may  be  remarked  that  the  courts 
of  a  majority  of  the  States  are  on  that  side  of 
the  question.  The  following  are  the  States 
which  so  hold:  Massachusetts,  Connecticut, 
Maryland,  Illinois,  Wisconsin^  Iowa,  Missis- 
sippi, Missouri,  Tennessee,  Pennsylvania  and 
Louisiana, — eleven  in  all. 

On  the  other  side  we  have  New  York.  New 
Jersey  and  Ohio. 

Morse.  Banks  &  Banking,  §§  265,  287;  Ke- 
chem.  Ag.  ed.  1889,  §  515. 

Plaintiff  by  volunteering  to  do  business  with 
the  Memphis  Bank,  by  implication,  consented  to 
do  so,  subject  to  the"^  rules  under  which  it  did 
business  and  subject  to  the  laws  of  Tennessee, 
by  which  it  was  exempted  from  liability  for  the 
defaults  of  sub-agents. 

Wharton,  Conf.  L.  ed.  1881,  §  4<te;  Omnas 
V.  Hull,  34  U.  S.  9  Pet.  607,  9  L.  ed.  246; 
Morse,  Banks  &  Banking,  §§  9,  note  3,  270; 
Bank  of  Washington  v.  Trij^,  26  U.  S. 
1   Pet.   25,   7  L.   ed.  87;  Ayrault  v.  Pacific 
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Bank,  47  N.  Y.  570;  Walls  v.  Bailey,  49  N.  Y. 
464. 

Earl,  J,^  delivered  the  opinion  of  the 
court: 

The  rule  has  long  been  established  in  this 
State  that  a  bank  receiving  commercial  paper 
for  collection,  in  the  absence  of  a  special 
agreement,  is  liable  for  a  loss  occasioned  by 
the  default  of  its  correspondents  or  other 
a^rents  selected  by  it  to  effect  the  collection. 
Allen  V.  MercfiaTUs  Bank,  22  Wend.  215; 
Montgomery  County  Bank  v.  Albany  City  Bank, 
7  N.  Y.  459;  Comj/iercial  Bank  of  Pa.  v. 
Union  Bank,  11  N.  Y.  203;  Ayravlt  v.  Pa- 
eifie  Bank,  47  N.  Y.  570  ;  Naser  v.  First  Nat, 
Bank,  116  N.  Y.  498.  And  the  same  rule 
prevails  in  some  of  the  other  States,  in  the 
United  States  Supreme  Court,  and  in  Eng- 
land. Titus  V.  Mechanics  Nat.  Bank,  85  N. 
J.  L.  588;  Wingate  v.  Mechanics  Bank,  10 
Pa.  104;  Beeces  v.  Ohio  State  Bank,  8  Ohio 
St.  465 ;  Tyson  v.  StaU  Bank,  6  Blackf.  225  ; 
Simpson  v.  Waldby,  63  Mich.  439,  6  West. 
Rep.  158;  Mackersy  v.  Bamsays,  9  Clark  & 
F.  818. 

In  such  a  case  the  collecting  bank  assumes 
the  obligation  to  collect  and  pay  over  or  re- 
mit the  money  due  upon  the  paper,  and  the 
agents  it  employs  to  effect  the  collection, 
whether  they  be  in  its  own  banking-house  or 
at  some  distant  place,  are  its  agents,  and  in 
no  sense  the  agents  of  the  owner  of  the  paper. 
Because  they  are  its  agents,  it  is  responsible 
for  their  misconduct,  neglect,  or  other  de- 
fault. Here,  when  this  money  was  received 
by  Adams  &  Leonard,  the  defendant's  agents, 
it  was,  in  law,  received  by  it,  and  it  became 
absolutely  bound  to  pay  or  remit  the  same 
to  the  plaintiff.  It  is  difRcult  to  see  upon 
what  principle  the  defendant  could  be  held 
liable  if  Adams  &  Leonard,  its  agents,  had 
carelessly  failed  to  collect  the  draft,  or  had 
collected  it,  and  then  purposely  misappro- 
priated the  proceeds  thereof,  and  yet  not  lia- 
ble for  their  failure  to  pay  over  the  proceeds 
in  cx>nseauence  of  their  unexplained  insol- 
vency. Upon  what  principle  can  the  defend- 
ant be  held  liable  for  one  default  of  its 
agents,  and  not  for  every  default?  That  the 
insolvency  of  the  sub- agent  in  such  a  case 
does  not  shield  the  collecting  agent  from  re- 
sponsibility for  the  loss  has  been  decided  in 
several  cases  quite  analogous  to  this.  Beeves 
V.  Ohio  State  Bank,  Simpson  v.  WaWyy  and 
Mackersy  v.  Bdmsays,  stipra;  and  Bradstveet  v. 
Mterson,  72  Pa.  124.  It  is  not  needful  now  to 
vindicate  the  principle  upon  which  these  cases 
rest,  as  that  has  been  sufficiently  done  by 
learned  judges  writing  the  opinions  therein. 
They  are  well  supported  by  many  analogous 
cases  in  other  branches  of  the  law,  and  it  is 
believed  they  lay  down  the  best  and  safest 
rule,  and  subserve  the  wisest  commercial 
policy.  The  case  of  Indiff  v.  National  City 
Bank,  80  N.  Y.  100,  is  not  opposed  to  these 
views.  There  the  defendant  received  a  note 
for  collection  which  was  payable  at  the  Bank 
of  Lowville,  and  it  sent  the  note  directly  to 
the  bank  for  payment,  which  on  the  next  day 
sent  a  draft  for  the  amount  of  the  note  to  the 
defendant,  and  failed  before  the  draft  reached 
its  destination,  and  it  was  held  that  the  loss 
13  L.  R.  A. 


did  not  fall  upon  the  defendant.  That  con- 
clusion was  reached  by  holding  that  the 
Lowville  Bank  was  not  the  agent  of  the  de- 
fendant, but  that  the  defendant  was  in  the 
same  position  as  if  it  had  sent  the  note  to 
some  agent,  and  he  had  received  the  proceeds 
thereof,  and  had  then  bought  a  draft  on  New 
York  of  the  Lowville  Bank  for  the  amount, 
and  the  Bank  had  then  failed  before  the  draft 
was  paid.  The  defendant  there  would  have 
been  held  liable  if  the  Lowville  Bank  had 
been  its  agent  for  the  collection  of  the  note. 
Briggs  v.  Central  Nat.  Bank,  89  N.  Y.  182. 
After  Adams  &  Leonard  had  received  payment 
of  the  draft,  they  drew  a  draft  upon  Jemison 
&  Co.  for  the  amount,  and  sent  that  to  the 
defendant  for  the  purpose  of  discharging 
their  obligation  to  the  defendant.  That 
draft  was  not  made  for  the  purpose  of  re- 
mitting the  proceeds  of  the  collection  to  the 
plaintiff,  and  was  not  used  by  the  defendant 
for  that  purpose.  It  sent  the  draft  to  the 
First  National  Bank  of  New  York  for  col- 
lection, intending  afterwards  to  remifr  the 
proceeds  of  the  collection  to  the  plaintiff  in 
some  other  way.  After  Adams  &  Leonard 
and  Jemison  &  Co.  had  failed,  it  sent  the 
worthless  draft  to  the  plaibtiff.  By  so  doing 
it  did  not  discharge  its  obligations  to  the 
plaintiff.  If  Adams  and  I^eonard  had  pur- 
chased a  draft  of  the  Dallas  Bank,  and  sent 
that  to  the  plaintiff,  or  if  it  had  sent  the 
draft  to  the  defendant,  and  the  latter  had  then 
sent  it  to  the  plaintiff,  then,  according  to  the 
doctrine  of  Indig  v.  National  City  Bank,  the 
defendant  would  not  have  been  responsible 
for  the  continued  solvency  of  the  Dallas 
Bank.  That  case  was  much  discussed  here, 
and  there  was  much  difference  of  opinion 
about  it.  It  is  a  border  case,  and  its  doctrine 
should  not  be  much  extended. 

The  defendant,  however,  claims  that  the 
contract  with  the  plaintiff  is  to  be  treated 
as  a  Tennessee  contract,  and  that  by  the  law 
of  that  State  it  cannot  be  made  liable  for 
this  loss.  Upon  the  trial,  for  the  purpose  of 
showing  the  law  Of  that  State,  it  put  in  evi- 
dence a  decision  of  the  supreme  court  in  the 
case  of  Bank  of  Lanisville  v.  First  Nat.  Bank 
of  Knoxville,  8  Baxt.  101.  In  that  case  a  bill 
of  exchange,  payable  at  the  First  National 
Bank  of  Knoxville,  was  sent  by  a  New  York 
Bank  to  the  Bank  of  Louisville  for  collection. 
It  was  transmitted  by  the  Louisville  Bank  to 
the  Knoxville  Bank,  was  received  by  the 
latter,  and  was  subsequently  returnea  un- 
paid. The  cashier  of  the  Knoxville  Bank 
delivered  the  bill  to  a  notary  public  in  good 
repute  at  the  time,  who  failea  to  protest  it, 
by  reason  of  which  the  right  of  action  against 
the  drawer  was  lost.  The  Louisville  Bank 
paid  the  amount  of  the  bill  to  the  New  York 
Bank,  and  then  brought  suit  to  recover 
against  the  Knoxville  Bank,  and  failed.  It 
was  held  that,  "  where  a  bank  receives  a  bill 
of  exchange  for  collection,  payable  at  a  dis- 
tant place,  its  liability  is  discharged  by 
transmitting  the  same,  in  due  time,  to  a 
suitable  and  responsible  bank  or  other  agent, 
at  the  same  place  of  payment ;  and  in  such 
case  the  principal's  assent  to  the  employment 
of  a  sub-agent  is  implied,"  and  that,  "if  a 
debt  be  lost  by  negligence  of  an  agent  to 
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whom  a  bill  of  exchange  is  sent  for  collec- 
tion, the  principal  or  home  bank  (having 
complied  with  its  duty,  and  not  bein^  liable 
to  the  holders)  cannot,  by  voluntarily  dis- 
charging the  claim  of  the  payee,  maintain 
an  action  on  the  case  for  negligence  against 
the  sub-agent.  Such  right  accrues  only  to 
the  holder  or  payee  of  the  bill,  under  the 
circumstances. "  That  decision  was  not  based 
upon  any  statute  law,  but  upon  the  princi- 
ples of  the  common  law,  supposed  to  be  ap- 
plicable to  the  facts  of  the  case.  It  did  not 
make  or  establish  law,  but  expounded  the 
law,  and  furnished  some  evidence  of  what 
the  law  applicable  to  that  case  was,  —evidence 
which  other  courts  might  or  might  not  take 
and  receive  as  reliable  and  sufficient;  and 
even  the  same  court,  upon  fuller  discussion 
and  more  mature  consideration,  might,  in 
some  subsequent  case,  refuse  to  take  the  same 
view  of  the  law.  There  is  no  common  law 
peculiar  to  Tennessee.  But  the  common  law 
there  is  the  same  as  that  which  prevails  here 
and  elsewhere,  and  the  judicial  expositions 
of  the  common  law  there  do  not  bind  the 
courts  here.  The  courts  of  this  State,  and 
of  other  States,  and  of  the  United  States 
would  follow  the  courts  of  that  State  in  the 
construction  of  its  statute  law.  But  the 
courts  of  this  State  will  follow  its  own  prece- 
dents in  the  expounding  of  the  general  com- 
mon law  applicable  to  commercial  transac- 
tions, and  so  it  has  been  repeatedly  held. 
Faulkner  v.  Hart,  82  N.  Y.  418 ;  Smft  v. 
7V«w,  41  U.  S.  16  Pet.  1,  10  L.  ed.  865; 
Gates  V.  First  Nat.  Bank  of  Muntgomery,  100 
U.  S.  239,  26  L.  ed.  580 ;  Bay  v.  Western  Pa. 
Oas.  Go.  138  Pa.  576,  12  L.  R.  A.  290  (de- 
cided  in  Pennsylvania  Supreme  Court,  Jan. 
12,  1891).  We  must  therefore  hold  that  the 
obligation  resting  upon  the  defendant  was 
that  which  the  principles  of  the  common  law, 
as  expressed  by  the  courts  of  this  State,  placed 
upon  it.  If  it  be  said  that  the  contract  be- 
tween these  parties  was  made  in  view  of  the 
common  law,  then  we  must  hold  that  it  was 
the  common  law  as  expounded  here. 

But  it  cannot  be  maintained  that  the  con- 
tract between  these  parties  was  a  Tennessee 
contract.  It  is  by  no  means  clear,  even,  that 
it  can  be  held  that  the  contract  was  made 
there.  It  does  not  certainly  appear  where  it 
was  made.  It  cannot  be  said  that  a  new  con- 
tract was  made  every  time  a  piece  of  paper 
was  sent  by  the  plaintiff  to  the  defendant  for 
collection.  There  was  a  general  contract  be- 
tween the  parties,  which  was  either  created 


by  some  negotiation,  or  which  grew  out  of 
the  course  of  business  between  them,  Uiat 
the  defendant  should  collect  the  paper  sent  to 
it  for  the  compensation  to  be  allowed.  If 
that  contract  was  made  by  correspondence, 
the  plaintiff  making  a  proposition  by  mail, 
and  the  defendant  accepting  it  by  mail,  then, 
when  the  acceptance  was  put  in  the  mall  at 
Memphis,  the  contract  was  complete,  and  had 
its  inception  there.  If  the  proposition  came 
from  the  defendant,  and  was  accepted  in  the 
same  way  in  New  York,  then  it  would  hare 
to  be  treated  as  made  in  New  York.  In  the 
absence  of  more  proof  than  we  have  here,  it 
cannot  be  assumed  that  this  contract  was 
made  in  Tennessee.  Nor  is  this  to  be  re- 
garded as  a  Tennessee  contract,  for  the  reason 
that  it  was  to  be  performed  there,  so  that  the 
defendant  can  claim  that  ita  obligations  and 
interpretation  are  to  be  governed  by  Tennessee 
law.  We  cannot  perceive  how  any  substan- 
tial part  of  the  contract  was  to  be  performed 
in  Tennessee.  The  defendant  was  to  collect 
this  draft  in  Texas,  and  pay  its  proceeds,  less 
its  compensation,  to  the  plaintiff  in  New 
York,  and  so  the  contract  was  to  be  performed 
in  Texas  and  New  York.  Adams  &  Leonard 
collected  the  draft  for  the  defendant  in  Texas, 
and  sent  it  their  own  draft  on  Jemison  &  Co. 
This  draft  the  defendant  sent  to  the  First 
National  Bank  of  New  York  for  collection 
and  credit.  If  the  draft  had  been  paid,  then 
the  defendant  would  have  had  credit  for  the 
amount  with  that  Bank,  and  would  probably 
have  sent  its  own  draft  on  that  Bank  to  the 

Slaintiff  for  the  amount  of  the  collected 
raft,  less  its  compensation,  and  that  Bank 
would  have  paid  that  draft  on  presentation, 
and  thus  the  proceeds  of  the  collected  draft 
would  finally  have  reached  the  plaintiff,  and 
the  obligation  of  the  defendant  would  then, 
and  not  until  then,  have  been  fully  dis- 
charged. So,  always,  the  defendant  having 
collected  a  draft  sent  to  it  by  the  plaintiff, 
and  received  the  proceeds  thereof,  would,  in 
the  ordinary  course  of  business,  discharge  its 
obligation  to  the  plaintiff  by  payment 
through  its  corresponding  bank  in  New  York. 
Therefore  we  think  it  is  quite  clear  that  this 
contract  cannot,  in  any  view,  be  treated  as  a 
Tennessee  contract,  subject  in  any  way  to 
the  law  of  that  State. 

Our  conclusion,  therefore,  is  that  the  order 
of  tlie  OeneraZ  Term  should  he  reversed,  and 
the    judgment    entered    upon    the    verdict 
affirmed,  with 'costs. 
All  concur. 
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GEORGE  D.  BARNARD  &  CO.,  Appt., 
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KNOX  COUNTY,  Bespt, 

( ...Mo ) 

A     constitutional  P  llmltatloni  I'on    the 
amount  of  conntgrhlndebtedneMi  applies 


NoTB.— Ck>D8tltational  inhibition  against  counties 
contracting  debts.    See  note  to  Barnard  v.  Knox 
Ck>unty  (Mo.)  2  L.  R.  A.  4S8. 
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to  a  debt  for  necessary  books  and  stationerj 
wtdch  it  is  made  by  statute  the  duty  of  the  county 
clerk  to  purchase  for  bis  office,  as  well  as  to  any 
other  obligation. 

(June  »,  1801.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Knox  County  in  favor  of 
defendant  in  an  action  brought  to  enforce  pay* 
ment  of  a  county  warrant.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
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Mr.  H«  n.  Pollard  for  appellant. 

Mr.  William  Clancy,  with  Mr,  Charles 

D.  Stewart,  Pros.  Atty.,  for  respondent: 

A  Constitution  is  not  to  be  made  to  mean 
one  thing  at  one  time  and  another  at  some  sub- 
sequent time  when  the  circumstances  may  have 
so  changed  as  perhaps  to  make  a  different  rule 
in  the  case  seem  desirable.  What  a  court  is  to 
do  is  to  declare  the  law  as  written,  leaving  it  to 
the  people  themselves  to  make  such  changes  as 
new  circumstances  may  require. 

Cooley,  Const.  Lim.  4th  ed.  67,  and  cases 
cited. 

A  county  cannot  levy  taxes  to  pay  judgments 
against  it,  founded  on  warrants  issued  since  the 
adoption  of  the  present  Constitution,  to  meet 
current  expenses  incurred  since  said  adoption, 
where  such  levy  is  in  excess  of  the  rate  pre- 
scribed for  county  purposes  in  art,  10,  §  11,  of 
said  Constitution. 

Arnold  v.  Hawkins,  14  West.  Rep.  759,  95 
Mo.  569;  Black  v.  McQoniale,  103  Mo.  192. 

This  warrant  was  clearly  issued  for  county 
current  running  expenses,  and  is  clearly  in  vio- 
lation of  the  Constitution. 

Arnolds,  Hawkins,  supra. 

Every  person  is  presumed  to  know  the  law, 
and  so  knowing  county  officers  and  all  those 
dealing  with  them  are  to  contract  and  buy  and 
sell  within  the  prescribed  limits  of  the  law; 
and  if  any  person  so  deals  with  the  county  and 
gets  a  county  warrant,  it  is  his  duty  to  see  that 
faithless  county  officers  do  not  issue  county 
warrants  in  excess  of  the  revenues  of  that  vear. 
On  any  other  theory  of  the  law,  the  said  sec- 
tions 11  and  12  of  article  10  of  the  Constitution  of 
Missouri  would  be  defeated  and  deprived  of  their 
clear  and  plain  object  and  intention  of  making 
officers  carry  on  the  county  governments  with- 
in said  maximum  running  annual  expenses; 
but  this  court  says  the  said  Constitution  is  self- 
en  forcing. 

State  V.  Van  Every,  75  Mo.  537;  St.  Joseph 
Board  of  Pub.  Schools  v.  Patten,  62  Mo.  444, 
450. 

Black,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  upon  a  duly  protested  war- 
rant issued  by  the  County  Court  of  Knox 
County  to  George  D.  Barnard,  dated  the  7th 
day  of  May,  1885,  for  $83.90,  payable  "out 
of  any  money  in  the  treasury  appropriated 
for  contingent  fund. "  Barnard  assigned  the 
warrant  to  the  plaintiff  corporation.  The 
defense  is  that  the  debt  for  which  the  warrant 
was  issued  was  created  after  the  county  court 
had  issued  warrants  in  excess  of  the  revenue 
for  1885.  In  anticipation  of  this  defense,  it 
is  alleged  in  the  petition  that  though  the 
county  court  had  issued  warrants  in  excess 
of  the  total  revenue  for  that  year,  still  the 
plaintiff's  debt  was  created  by  law,  and  not 
by  the  act  of  the  county  court,  and  that  the 
county  debts  for  that  year  created  by  law 
were  less  than  the  county  revenue  for  the 
same  year.  The  case  was  tried  on  the  fol- 
lowing agreed  facts :  "  That  on  the  7th  day 
of  May,  1885,  the  clerk  of  the  County  Court 
of  Knox  County,  Missouri,  bought  from  Geo. 
1).  Barnard  certain  books  and  stationery  for 
$83.90.  That  said  books  and  stationery  were 
suitable  and  necessary  for  the  use  of  said 
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clerk  in  his  said  official  capacity.  That 
thereupon  said  Barnard  presented  said  bill 
for  said  books  and  stationery  to  the  county 
court  of  said  county,  which  said  court  au- 
dited and  allowed  said  bill,  and  issued  the 
warrant  filed  herein.  .  .  .  That  there  is 
no  money  in  defendant's  treasury  now  to  pay 
the  same. '  That  at  the'time  of  issuing  said 
warrant  the  said  county  court  had  issued 
warrants  in  excess  of  the  total  revenue  of 
said  county,  for  the  year  1885,  raised  by  a 
lew  of  50  cents  on  the  $100  and  from  licenses 
and  other  sources;  but  excluding  the  war- 
rants issued  during  said  year  for  support  of 
paupers,  and  roads,  and  bridges,  the  remain- 
der did  not  exceed  such  50  cents  on  the  $100. 
.  .  .  That  no  vote  of  the  people  of  the 
county  on  the  question  of  paying  this  war- 
rant, or  the  creation  of  the  debt  evidenced 
thereby,  has  ever  been  had.  The  annual 
revenue  of  the  county,  to  the  extent  of  the 
50  cents  on  .the  $100  valuation,  is  now  en- 
tirely consumed  by  the  ordinary  annual  ex- 
penses of  the  county  government."  The 
provisions  of  the  Constitution  to  be  con- 
sidered in  the  disposition  of  this  case  are 
found  in  sections  11  and  12  of  article  10. 
The  first  provides:  **For  county  purposes 
the  annual  rate  on  property,  in  counties  hav- 
ing six  million  dollars  or  less,  shall  not,  in 
the  aggregate,  exceed  fifty  cents  on  the  one 
hundred  dollars  valuatioh.*'  The  same  sec- 
tion fixes  the  maximum  annual  rate  of  taxes 
for  city  and  town  purposes  and  for  school 
purposes,  and  contains  these  exceptions :  (1) 
the  annual  rate  for  school  purposes  may  be 
increased  to  a  designated  amount  by  a  ma- 
jority vote  of  the  taxpayers;  (2)  the  rate 
may  be  increased  by  a  two-thirds  vote  for  the 
purpose  of  erecting  public  buildings.  The 
rate  allowed  to  each  county  is  to  be  ascer- 
tained by  the  amount  of  taxable  property 
therein,  according  to  the  last  assessment. 
"  Said  restrictions  as  to  rates  shall  apply  to 
taxes  of  every  kind  and  description,  whether 
general  or  special,  except  taxes  to  pay  valid 
indebtedness  now  existing,  or  bonds  which 
may  be  issued  in  renewal  of  such  indebted- 
ness." Section  12  declares:  "No  county 
.  .  .  shall  be  allowed  to  become  indebted 
in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  in  any  year  the  income  and 
revenue  provided  for  such  vear,  without  the 
assent  of  two  thirds  of  tlie  voters  thereof 
voting  at  an  election  to  be  held  for  that  pur- 
pose ;  nor  in  cases  requiring  such  assent  shall 
any  indebtedness  be  allowed  to  be  incurred 
to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate,  exceeding  five  per 
centum  on  the  value  of  the  taxable  property 
therein, "  etc.  The  Statute  makes  it  the  duty 
of  the  county  court,  at  its  Mav  term  in  each 
year,  to  divide  the  revenue  collected,  and  to 
be  collected,  into  five  designated  and  de- 
scribed fund^  one  of  which  is  a  contingent 
fund,  not  to  exceed  one  fifth  of  the  total  rev- 
enue of  the  county  for  county  purposes  for 
any  one  year ;  and  each  fund  is  declared  to 
be  a  sacred  fund  for  the  purpose  for  which 
it  is  designated.  Sections  6818,  6819,  Rev. 
Stat.  1879. 

In  1875,  and  prior  thereto,  many  of  the 
counties  and  cities  in  this  State  were  bur- 
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dened  with  debts  because  of  bonds  issued  in 
aid  of  railroads,  some  of  which  were  never 
built,  and  on  account  of  extravagance,  frauds 
and  defalcations  of  officials.  To  put  an  end 
to  this  state  of  affairs,  the  Constitution 
adopted  in  that  year  denied  to  any  county  or 
city  the  right  to  thereafter  take  stock  in  or 
loan  its  credit  to  any  railroad  company  or 
other  corporation,  and,  by  the  two  sections 
before  mentioned,  sought  to  bring  the  ad- 
ministration of  county  affairs  to  a  cash  basis. 
As  said  in  Book  v.  Earl,  87  Mo.  246,  the 
evident  purpose  of  the  framers  of  the  Con- 
stitution, and  the  people  in  adopting  it,  was* 
to  abolish,  in  the  administration  of  county 
and  municipal  government,  the  credit  sys- 
tem, and  establish  the  cash  system,  by  limit- 
ing the  amount  of  tax  which  might  be  im- 
posed by  a  county  for  county  purposes,  and 
by  limiting  the  expenditures  in  any  given 
year  to  the  amount  of  revenue  which  such 
tax  would  bring  into  the  treasury.  We  do 
not  understand  counsel  for  the  appellant  to 
dispute  these  propositions ;  but  the  claim  is 
made,  and  pressed  with  much  vi/cor,  that 
section  12  does  not  include  debts  like  that 
for  which  the  warrant  in  question  was  given. 
The  line  of  argument  is  this :  As  the  Stat- 
ute makes  it  the  duty  of  the  county  clerk  to 
provide  suitable  books  and  stationery  for  his 
office  (§  623,  Rev.  Stat.  1879),  a  debt  created 
for  such  a  purpose  is  not  one  incurred  or 
created  by  the  county  court,  but  is  a  debt 
created  by  law,  and  such  debts  are  not  within 
the  prohibition.  Authorities  are  cited  which 
^ive  support  to  such  a  distinction:  Grant 
Uounty  V.  Lake  County,  17  Or.  463 ;  Baimard 
V.  K710X  County,  87  Fed.  Rep.  568,  2  L.  R. 
A.  426,  and  SoUtJis  v.  Lake  County,  84  Fed. 
Rep.  845.  The  case  last  cited,  it  may  be 
observed,  was  reversed  by  the  Supreme  Court 
of  the  United  States.  180  U.  S.  662,  32  L. 
ed.  1060. 

On  the  other  hand,  the  Constitution  of 
Colorado  contains  this  provision :  ^  And  the 
<^g|^cg&te  amount  of  indebtedness  of  any 
county  for  all  purposes,  exclusive  of  debts 
contracted  before  the  adoption  of  this  Con- 
stitution, shall  not  at  anv  time  exceed  twice 
the  amount  above  limited,  unless,"  etc.  The 
supreme  court  of  that  State  said,  when 
speaking  of  this  clause:  **The  limitation 
being  applicable  to  all  debts,  irrespective  of 
their  form,  it  follows  that,  in  determining 
the  amount  of  county  indebtedness,  county 
warrants  are  to  be  taken  into  account,  and 
any  warrant  which  increases  the  indebtedness 
over  and  beyond  the  limit  fixed  is  in  viola- 
tion of  the  constitutional  provision,  and 
•  void.*'  People  v.  May,  9  Colo.  80-98.  The 
Circuit  Court  of  the  United  States,  in  Hollina 
V.  Lake  County,  supra,  when  having  under 
consideration  the  clause  of  the  Colorado 
Constitution  before  quoted,  held  that  war- 
rants issued  for  fees  of  witnesses,  jurors, 
constables,  and  sheriff  were  not  within  the 
prohibition,  because  issued  in  payment  of 
compulsory  obligations ;  and  hence  it  was  no 
defense,  in  an  action  upon  such  warrants, 
that  at  the  time  they  were  issued  the  limit 
fixed  by  the  Constitution  had  been  reached. 
The  Supreme  Court  of  the  United  States, 
when  speaking  upon  this  question  in  the 
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same  case,  said :  **  Neither  can  we  assent  to 
the  proposition  of  the  court  below  that  there 
is,  as  to  this  case,  a  difference  between  in- 
debtedness incurred  by  contracts  of  the  county 
and  that  form  of  debt  denominated  'com- 
pulsory obligations. '  The  compulsion  was 
imposed  by  the  Legislature  of  the  State,  even 
if  It  can  be  said  correctly  that  the  compulsion 
was  to  incur  debt ;  and  the  Legislature  could 
no  more  impose  it  than  the"  county  could 
voluntarily  assume  it,  as  against  the  disabil- 
ity of  a  constitutional  prohibition.  Nor 
does  the  fact  that  the  Constitution  provided 
for  certain  county  officers,  and  authorized 
the  Legislature  to  fix  their  compensation  and 
that  of  other  officials,  affect  the  question. 
.  .  .  In  short,  we  conclude  that  article 
six,  aforesaid,  is  a  limitation  upon  the  power 
of  the  county  to  contract  any  and  all  indebt- 
edness, including  all  such  as  that  sued  u{)on 
in  this  action ;  and  therefore,  under  the  stip- 
ulation already  set  forth,  the  county  is  en- 
titled to  judgment.''  Lake  County  v.  JSoUiru, 
180  U.  S.  662,  82  L.  ed.  1060.  A  clause  in 
the  Constitution  of  Illinois  declares  that  ''no 
county,  city,"  etc.,  "shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any 
Surpose"  beyond  a  stated  amount.  Yet  the 
ecisions  of  the  supreme  court  of  that  State 
recognize  no  such  distinction  as  that  sought 
to  be  made  in  the  case  at  bar.  The  result  of 
the  decisions  of  that  court  is  that  it  can  make 
no  difference  whether  the  debts  be  created  for 
necessary  current  expenses  or  for  something 
else.  Prince  v.  Quiney,  105  111.  188.  215. 
The  Supreme  Court  of  Iowa,  when  speaking 
of  the  same  clause  in  the  Constitution  of  that 
State,  says :  **  The  language  of  this  provision 
is  very  general  and  comprehensive.  It  in- 
cludes indebtedness  incurred  in  any  manner, 
or  for  any  purpose. "  Council  Bluffs  v.  Stev- 
art,  51  Iowa,  885.  It  is  true,  the  clauses  in 
the  Constitutions  of  the  States  just  named 
prohibit  the  incurring  of  indebtedness  beyond 
a  specified  per  cent  of  the  assessed  value  of 
the  taxable  property,  while  in  our  Constitu- 
tion the  prohibition  is  against  the  incurring 
of  an  indebtedness  in  excess  of  the  revenue 
of  the  particular  year ;  but  we  do  not  see  that 
this  difference  affects  the  question  in  hand. 
The  object  of  all  these  provisions  is  to  fix  a 
limit  to  county  and  municipal  indebtedness. 

Our  Constitution,  it  will  be  seen,  first  | 
limits  the  rate  of  taxation  for  county  pur- 
poses to  50  cents  on  the  $100  valuation  in  < 
counties  like  the  one  in  question.  This  nte  ■ 
may  be  increased,  by  the  assent  of  the  quali- 
fied voters,  for  the  purpose  of  erectin>(  pub- 
lic buildings,  but  it  cannot  be  increased, even 
by  such  assent,  for  any  other  purpose.  We 
have  held  that  a  county  court  cannot  levy  a 
tax  in  excess  of  the  50  cents  for  any  purpose, 
except  for  the  purpose  of  erecting  public 
buildings,  and  for  the  purpose  of  paying 
indebtedness  existing  at  the  date  of  the 
adoption  of  the  Constitution.  Arnold  v. 
HaiMns,  95  Mo.  569.  14  West.  Rep.  759; 
Black  V.  McOonigle,  108  Mo.  192.  The  max- 
imum limit  of  the  rate  of  taxation  for  county 
purposes  being  thus  fixed,  section  12,  to  re- 
peat, declares:  "No  county,  city,  ,  .  . 
shall  be  allowed  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amount 
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exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year. "  As  to  counties  the 
only  exception  is  that,  with  the  assent  of  the 
voters,  the  expenditures  may  be  increased  for 
the  erection  of  a  court-house  or  jail.  The 
language  just  quoted  is  clear  and  explicit, 
and  construes  itself.  It  is  broad  and  com- 
prehensive as  to  the  character  of  the  indebt- 
edness. It  includes  indebtedness  created  in 
any  manner,  or  for  any  purpose.  This  strong 
and  comprehensive  language  admits  of  no 
distinction  between  debts  created  by  a  county 
court  and  debts  created  by  law.  In  a  sense, 
all  county  debts  are  created  by  law ;  for  the 
counties  possess  those  powers,  and  those  only, 
which  are  conferred  upon  them  by  the  Con- 
stitution and  laws  of  the  State.  While  it  is 
the  duty  of  the  county  court  to  care  for 
paupers  and  insane  persons,  and  to  build 
bridges  and  repair  roads,  still  the  county 
court  is  governed  by  the  Statute  in  the  per- 
formance of  these  duties.  Debts  incurred 
for  such  purposes  may  be  called  debts  created 
by  law,  as  well  as  debts  incurred  by  the 
county  clerk  for  books  and  stationery.  Nor 
does  it  make  any  difference  that  the  debt  in 
question  was  created  by  the  clerk  instead  of 
uie  county  court.  The  clerk,  in  the  purchase 
of  the  books  and  stationery,  acted  as  a  county 
officer.  The  debt  incurred  by  him,  if  he  did 
not  exceed  its  authority,  is  just  as  much  a 
county  debt  as  one  incurred  by  the  county 
court.  The  law  confers  upon  various  county 
officers  the  power  to  create  debts  for  desig- 
nated purposes,  but  the  debts  are  all  county 
debts  when  chargeable  to  the  county.  The 
county  clerk,  county  court,  and  other  county 
officers  must  take  notice  of  these  constitu- 
tional limitations,  and  exercise  the  powers 
conferred  upon  them  in  subordination  to  such 
restrictions.  To  hold  otherwise  is  to  say  the 
clerk  and  other  officers  may  execute  statutory 
powers  in  excess  of  constitutional  restric- 
tions, and  thus  make  the  statute  laws  override 
the  Constitution.  It  is,  of  course,  a  hardship 
to  the  plaintiff  to  declare  this  warrant  worth- 
less, but  we  cannot  dispose  of  the  question 
on  any  such  a  surface  view  of  the  matter. 
The  donstitution  seeks  to  protect  the  citizen 
and  taxpayer,  and  their  rights  are  not  to  be 
overlooked.  It  is  the  duty  of  persons  dealing 
with  counties  and  county  officials,  as  well  as 
of  county  officials  themselves,  to  take  notice 
of  the  limit  prescribed  by  the  Constitution. 
1  Dillon,  Mun.  Corp.  4th  ed.  §  134a. 

Soliciting  agents,  contractors,  and  others 
who  deal  with  county  officials,  must  see  to  it 
that  the  limit  of  county  indebtedness  is  not 
exceeded,  and,  if  they  fail  to  do  this,  they 
must  suffer  the  consequences.  Unless  this  is 
so,  there  is  an  end  to  all  effort  to  bring  about 
an  economical  and  honest  administration  of 
county  affairs.  If  this  scheme  of  county 
13  L.  R.  A. 


finances,  built  up  by  the  Constitution,  is  a 
mistake,  or  if  it  produces  great  hardships  in 
some  counties,  the  remedy  is  with  the  people, 
and  not  with  the  courts.  ^  What  a  court  has 
to  do  is  to  declare  the  law  as  written,  leaving 
it  to  the  people  themselves  to  make  such 
changes  as  new  circumstances  may  require.  ^ 
Cooley,  Const.  Lim.  4th  ed.  67. 

The  plaintiff  insists  that  there  is  no  sub- 
stantial difference  between  this  case  and 
Potter  V.  Douglas  County,  87  Mo.  240.  In 
that  case  the  plaintiff  sued  Douglas  County 
for  services  performed  by  him  as  jailer  of 
Greene  County,  in  keeping,  boarding,  cloth- 
ing, and  taking  to  court  prisoners.  The  in- 
debtedness was  incurred  under  section  6090, 
Rev.  Stat.  1879.  The  agreed  statement 
showed  "that,  at  the  time  the  fee-bill  was 
presented  to  the  county  court,  the  revenue 
for  said  years  was  expended,  and  the  same 
could  not  be  paid  without  issuing  warrants 
in  excess  of  the  income  and  revenue  for  said 
years. ''  On  this  statement  we  held  that  plain- 
tiff could  recover.  It  is  to  be  observed  that 
the  agreed  statement  in  that  case  did  not 
show  that  the  revenues  had  been  expended 
when  the  indebtedness  was  incurred.  For 
aught  that  appears,  there  may  have  been 
revenues  unexpended  and  set  apart  to  the 
proper  fund  when  the  indebtedness  was  con- 
tracted. Our  opinion,  however,  is  not  placed 
on  any  such  ground.  It  is  placed  upon 
grounds  which  would  include  the  case  in 
hand,  and  which  are  inconsistent  with  what 
has  been  said  on  the  present  occasion.  There 
is,  of  course,  a  difference  between  the  facta 
in  that  case  and  the  facts  in  the  present  one ; 
but  the  Constitution  takes  no  notice  of  such 
differences.    That  case  is  therefore  overruled, 

Now,  the  agreed  statement  in  this  case  does 
not,  in  terms,  say  that  the  contingent  fund 
set  apart  for  1885  had  been  exhausted  when 
the  books  and  stationery  were  purchased  ;  but 
it  does  show  that  the  warrant  was  issued  at 
the  date  of  the  purchase,  and  that  at  that 
time  the  county  court  had  issued  warrants  in 
excess  of  the  total  revenue  for  that  year. 
This  statement  must  be  taken  in  connection 
with  the  petition,  which  is  framed  upon  the 
theory  that  the  whole  of  the  revenue  had  been 
consumed,  unless  warrants  issued  for  the 
support  of  paupers  and  for  building  bridges 
and  repairing  roads  are  to  be  excluded.  We 
think  It  sufficiently  appears  that  the  contin- 
gent fund  had  been  consumed  when  the  debt 
sued  for  was  incurred.  Indeed,  this  proposi- 
tion is  not  questioned  in  the  briefs.  The 
warrant  was  issued  in  violation  of  the  Con- 
stitution, and  is  void. 

Judgment  afflrmed, 

Barclayt  */.,  absent.  The  other  Judges 
concur. 
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A  railroad  company  owes  a  boy  who  is 
a  mere  treapaaser  on  Its  land  no  duty 

to  keep  its  turo-table  in  safe  condition;  and  no 
inducement  or  invitation  to  him  to  gro  upon  the 
premisee  can  be  implied  from  the  fact  that  the 
Situation  and  condition  of  the  turn-table  were 
such  as  to  be  likely  to  attract  or  allure  a  boy  of 
his  age. 

(September  8, 1801.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
(Mason,  C?i.  J.)  made  during  the  trial  of  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence,  which  resulted  in  the 
direction  of  a  verdict  in  defendant's  favor. 
Overruled. 

The  facts  are  sufficiently  stated  in  the 
opinion. 

if«s9r«.  Everett  W.Burdett  and  Charles 
A.  Snow  for  plaintiff. 

Messrs.  Charles  A.  Prince  and  R.  D. 
Weston-Smith  for  defendant. 

Lathropf  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  does  not  contend  that  he  had 
any  express  invitation  from  the  defendant  to 


enter  upon  its  premises,  but  that  he  was  en- 
ticed or  allured  by  the  attractiveness  of  the 
turn-table ;  and  the  proposition  of  law  upon 
which  he  relies  is  that  if  a  railroad  com- 
pany leaves  a  turn-table  unlocked  or  un- 
guarded upon  its^own  premises,  near  a  pub- 
lic highway,  or  in  an  open  or  exposed  posi- 
tion near  the  accustomed  or  probable  place  of 
resort  of  children,  it  is  for  the  jury  to  deter- 
mine, even  ju  the  absence  of  other  evidence  as 
to  the  attractive  nature  of  the  turn-table, 
whether  it  is,  in  and  of  itself,  calculated  to 
attract  children,  and  whether  a  child  injured 
upon  it  was  in  fact  attracted  or  allured  by 
it :  that,  if  so  allured  or  attracted,  the  child 
comes  upon  the  premises  of  the  railroad 
company  through  its  implied  invitation  or  in- 
ducement, and  is  not  a  bare  licensee  or  tres- 
passer ;  and  that  the  company  owes  to  such 
child  the  duty  to  refrain  from  ordinary  neg- 
ligence with  respect  to  the  condition  and 
management  of  its  turn-table. 

The  turn-table  is  stated  in  the  exceptions 
to  have  been  five  or  six  hundred  feet  from  a 
highway  crossing  the  railroad,  and  six  hun- 
dred feet  from  another  highway  croHsing. 
Shortly  before  the  accident,  the  plaintiff  and 
some  other  boys  were  at  a  station  on  the  rail- 
road, which  appears  by  a  plan  used  at  the 
trial  to  have  been  about  one  thousand  feet 
from  the  turn-table;  that  they  then  asked 
some  train- men  who  were  switching  cars  on 
the  tracks  adjacent  to  the  turn-table  to  let 
them  ride  on  the  cars,  and,  on  being  refused, 
went  to  the  turn-table.  The  only  thing 
stated  in  the  exceptions  to  show  that  the  turn- 


V<yrm.—RafUroad  company;  duty  to  avoid  irtjury  to 
tretpOBsera  on  Us  premises. 

A  railroad  company  is  under  uo.obligation  to  lo- 
cate Its  tracks,  construct  fences,  and  adjust  the 
running  of  its  trains  so  as  to  make  it  safe  for  chil- 
dren unlawfully  to  trespass  on  its  right  of  way. 
Morrissey  v.  Providence  &  W.  K.  Oo.  1  New  Bag, 
Bep.  806, 15  K.  I.  SH. 

Extra  precautions  are  not  required  of  a  ralhx>ad 
company,  in  anticipation  of  the  intrusion  of  tres- 
passers, even  though  they  be  children.  (Biddle  v. 
Hestonville,  M.  ft  F.  P.  R.  Co.  3  Cent.  Bep.  406, 112 
Pa.  551);  but  when  they  do  so  Intrude  and  are 
known  to  be  in  an  Improper  place,  they  must  not 
be  so  wholly  neglected  as  to  leave  them  in  danger 
of  their  lives  and  limbs.  Ibid.;  Bine  v.  Chicago  & 
A.  R.  Co.  8  West.  Bep.  800,  88  Mo.  802. 

Ordinary  care  must  be  used  to  avoid  injury,  even 
to  a  trespasser.  Pennsylvania  B.  Co.  v.  Lewis,  79 
Pa.  38;  Hydraulic  Works  Co.  v.  Orr,  88  Pa.  882: 
Philadelphia  ft  B.  B.  Co.  v.  HummeU.  44  Pa.  875. 

Although  a  child  may  be  on  a  car  by  invitation 
of  the  driver,  yet  where  the  driver  had  no  author- 
ity to  give  such  invitation,  the  child  Is  a  trespasser. 
Duff  V.  Allegheny  Valley  B.  Co.  91  Pa.  458. 

A  railroad  company,  in  moving  its  trains  upon 
the  track,  does  not  owe  to  one  unlawfully  upon 
the  track  any  duty  except  to  not  purposely  or  wlU- 
f uUy  injure  him.  Chicago  ft  B.  I.  R.  Co.  v.  Hedges, 
8  West.  Bep.  802, 106  Ind.  806;  LltUe  Book,  M.  B.  ft 
T.  B.  Co.  V.  Haynes,  47  Ark.  497;  Barstow  v.  Old 
Colony  B.  Co.  8  New  Bng.  Bep.  747, 143  Mass.  532; 
Kentucky  Cent  B.  Co.  v.  Gastlneau,  88  Ky.  119; 
Ifaaser  v.  Chicago,  B.  I.  ft  P.  B.  Co.  88  Iowa,  602. 

The  liability  of  a  railroad  company  to  a  trespasser 
18  L.  R.  A. 


on  its  track  must  be  measured  by  the  conduct  of 
its  employes  after  they  become  aware  of  his  pres- 
ence there,  and  not  by  their  negligence  in  faillng- 
to  discover  him.  Brown  v.  St  Louis,  L  M.  ft  S.  B. 
Co.  62  Ark.  120. 

When  the  trespasser  is  an  infant,  the  railway 
company  is  held  bound  to  exercise  a  higher  degree 
of  care  and  caution  than  is  required  as  to  adults; 
and  the  Infant  is  not  required  to  exercise  a  discre- 
tion and  prudence  beyond  its  years.  Indianapoiia, 
P.  ft  C.  B.  Co.  V.  Pitaer,  4  West  Bep.  256,  7  West. 
Bep.  306, 100  Ind.  179. 

In  such  case  it  is  their  duty  to  use  all  the  means 
in  their  power  to  prevent  injury  to  the  child,  and 
a  failure  so  to  do  is  negligence  for  which  the  com- 
pany will  be  liable.  Payne  v.  Humeston  ft  8.  B.  Co. 
70  Iowa,  584;  Indianapolis,  P.  ft  C.  B.  Co.  v.  Pitzar, 
7  West  Bep.  896, 100  Ind.  179. 

A  railroad  company  is  not  liable  for  negligently 
causing  the  death  of  a  boy  who  was  a  trespasser  on 
the  track,  in  the  absence  of  evidence  that  the  ser- 
vants of  the  company  could  have  avoided  the  in- 
Jury  after  discovery  of  his  perilous  position.  Bell  v. 
Hannibal  ft  Bt  J.  B.  Co.  4  West  Bep.  801, 86  Mo.  600. 

Injury  from  unguarded  tumridbie. 

If  a  minor,  not  having  suflQcient  Judgment  or 
discretion  to  know  her  danger,  is  injured  while 
riding  upon  the  turn-table,  the  company  is  liable 
if  guUty  of  negligence  in  not  enclosing  or  secur- 
ing the  turn-table;  and  it  is  not  necessary  to  prove 
willful  intention  to  inflict  injury.  Gulf,  C.  ft  8.  F. 
B.  Co.  V.  Styron,  86  Tex.  421.  8ee  Woodbury  v. 
District  of  Columbia,  8  Cent  Bep.  798,  6  Maokey* 
127. 
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table  was  attTactive  is  that  it  had  lar^e  up- 
right standards  or  guys,  twelve  to  fifteen 
feet  in  height,  which  could  be  seen  from  a 
considerable  distance. 

The  cases  upon  which  the  plaintiff  relies 
mav  be  divided  into  two  classes.  Those  of 
the  first  class  rest  upon  the  proposition  that 
if  a  turn-table  is  of  a  dangerous  nature  and 
character,  when  unlocked  or  unguarded,  in 
a  place  much  resorted  to  by  the  public,  and 
where  children  are  wont  to  go  and  play,  it 
is  the  duty  of  the  railroad  company  owning 
the  tum-taile  to  keep  the  same  securely 
locked  or  fastened,  so  as  to  prevent  it  from 
bein^  turned  or  played  with  by  children,  or 
to  keep  the  same  guarded.  Stout  v.  Simjix 
Oity  db  P.  R.  Go.  2  Dill.  294;  Sunue  City  dh 
P.  B.  Co.  V.  Stmtt,  84  U.  8.  17  Wall.  657, 
21  L.  ed.  745. 

The  decision  of  the  Supreme  Court  of  the 
United  States  was  apparently  approved  of 
in  Atchiw^n  iSb  N.  R.  Co.  ^.  Bailey,  11  Neb. 
382,  and  followed  in  Houston  db  T.  C.  B. 
Go.  v.  Simpaon,  60  Tex.  103,  in  Gulf,  C.  d  S. 
F.  B,  Co.  V.  Styron,  66  Tex.  421,  in  Evnn- 
neh  V.  Gulf,  C.  <&  J3.  F.  B.  Co.  57  Tex.  123, 
and  in  Gulf,  C.  d  8.  F.  B.  Co.  v.  McWhirttfr, 
77  Tex.  356.  See  also  Bridger  v.  Asheville 
db  8,  B.  Co.  25  S.  C.  24 ;  Ferg^vson  v.  Cotum- 
husdkB.  B.  Co.  75  Ga.  637,  77  Ga.  102. 

The  second  class  of  cases  proceeds  upon 
the  doctrine  of  constructive  invitation ;  that 
is  that  if  a  person  is  allured  or  tempted  by 
some  act  of  a  railroad  company  to  enter  upon 
its  land,  he  is  not  a  trespasser.  And  it  is 
held  that  leaving  a  turn-table  unguarded  is 
such  an  act.  Keffe  v.  Milioaukee  db  St.  P. 
B.  Co.  21  Minn.  207 ;  O'McUley  v.  St.  Paul, 
M.  db  M.  B.  Co.  43  Minn.  289 ;  Kansas  Cent. 
B.  Co.  V.  Fitzsimmons,  22  Kan.  686 ;  Nagel  v, 
Missouri  Pac.  B.  Co.  75  Mo.  653. 

The  decision  of  the  Supreme  Court  of  the 
United  States  in  Sioux  City  db  P.  B.  Co.  v. 
Stout  rests  upon  the  proposition  stated  by 
Mr.  Justice  Hunt,  "that  while  a  railway 
company  is  not  bound  to  the  same  degree  of 
care  in  regard  to  mere  strangers  who  are  un  - 
lawfully  upon  its  premises  that  it  owes  to 
passengers  convened  by  it,  it  is  not  exempt 
from  responsibility  to  such  strangers  for  in- 
juries arising  from  its  negligence  or  from 
Its  tortious  acts.  ^  The  cases  cited  in  sup- 
port of  this  propositioh  are  Lynch  v.  Murdin, 
1  Q.  B.  29 ;  Birge  v.  Gardiner,  19  Conn.  507  ; 
Daley  v.  Norwich  db  ^.  B,  Co.  26  Conn.  591  ; 
Bird   V.  Holbrook,  4  Bing.  628. 

With  the  exception  of  Daley  v.  Norwich  db 
W.  B.  Co.,  all  of  these  cases  come  within 
other  rules  or  within  well-defined  excep- 
tions to  the  general  rule  that  a  landowner 
owes  no  duty  to  a  trespasser  except  he  must 
not  wantonly  or  intentionally,  injure  him  or 
expose  him  to  injury. 

14/nch  V.  Murdin,  supra,  rests  upon  the 
doctrine  that  if  a  person  unlawfully  places 
an  obstruction  in  a  way,  he  is  liable  to  a 
child  who  is  injured  thereby,  although  the 
child  wrongfully  meddles  with  the  obstruc- 
tion. The  contrary,  however,  was  held  in 
Hughes  v.  Macfie,  2  Hurlst.  &  C.  744,  and 
in  Mangan  v.  Atterton,  L.  R.  1  £xch.  239. 
In  Lane  v.  Atlantic  Works,  111  Mass.  136, 
the  plaintiff  was  found  to  be  without  fault, 
18  L.  R.  A. 


and  not  a  trespasser.  See  also  Clark  v. 
C/iambers,  L.  R.  3  Q.  B.  Div.  327;  Powell 
V.  Deveney,  8  Cush.  300. 

Birge  v.  Gardiner,  supra,  rests  upon  the 
doctrine  that  an  owner  of  land  has  no  right 
to  use  his  land  near  a  highway  in  such  a 
manner  as  to  make  it  a  public  nuisance.  To 
the  same  effect  is  Hydraulic  Works  Co.  v. 
Orr,  83  Pa.  332. 

Bird  V.  Holbrook,  supra,  decides  that  a 
landowner  cannot  lawfully,  without  giving 
notice,  set  traps  upon  his  own  land  for  the 
purpose  of  injuring  trespassers ;  and  that,  if 
a  person  is  injured  by  such  a  trap,  he  may 
recover.  And  in  Connecticut  the  rule  is 
held  to  be  the  same  though  no  notice  is 
given.  Johnson  v.  Patterson,  14  Conn.  1. 
This,  as  pointed  out  by  Morton.  J.,  in^ 
Marble  v.  Itoss,  124  Mass.  44,  49,  proceeds' 
upon  the  ground  that  the  owner  of  land  can- 
not wantonly  injure  a  trespasser.  The  case 
of  a  trespasser  injured  by  a  vicious  animal 
stands  upon  the  same  footing.  Marble  v. 
Boss,  supra. 

The  o^ner  of  land  adjoining  a  public 
street  is  undoubtedly  liable  for  an  excavation 
made  by  him  therein,  if  the  land,  with  his 
consent,  has  for  a  long  time  been  used  by 
the  public  as  a  street.  Larue  v.  Farren 
HoUl  Co.  116  Mass.  67 ;  Beck  v.  Carter,  68 
N.  Y.  283. 

The  case  of  Daley  v.  Norwich  db  W.  B.  Co., 
supra,  so  far  as  it  tends  to  support  the  re- 
sult reached  in  Sioiue  City  db  P.  B.  Co.  v. 
Stout,  supra,  must  be  considered  as  overruled 
hy  Nolan  v.  New  York,  N.  H.  db H.  B.  Co.,  53 
Conn.  461. 

The  Court  of  Appeals  of  New  York  has 
stated  in  a  well-considered  case  that  it  does 
not  uphold  the  decision  in  Sioux  City  db  P. 
B.  Co.  V.  Stout,  supra,  and  although  it  seeks 
to  distinguish  that  case  from  the  one  before 
it,  the  difference  between  the  two  cases  is 
not  very  apparent.  McAlpin  v.  PoweU,  70 
N.  Y.  126.  In  this  case  the  plaintiff's  in- 
testate, a  boy  in  his  tenth  year,  stepped  out 
of  a  window  of  the  house  in  which  he  lived 
upon  the  platform  of  a  fire-escape  and  fell 
through  a  trap  door  therein,  which  was  in- 
securely fastened.  The  defendant  was  the 
landlord  of  the  house  and  it  was  his  duty  to 
keep  the  fire-escape  in  order.  It  was  held 
that  he  owed  no  duty  to  one  who  was  using 
the  fire-escape  for  his  own  pleasure  ;  and  that 
the  defendant  was  not  liable. 

In  Frost  v.  Eastern  B.  Co.,  U  N.  H.  220, 
4  New  Eng.  Rep.  527,  the  plaintiff,  a  boy 
seven  years  of  age,  was  injured  while  play- 
ing upon  a  turn-table  of  the  defendant's  rail- 
road. The  ground  upon  which  he  sought  io 
recover  was  that  he  was  attracted  to  the  turn- 
table by  the  noise  of  boys  playing  upon  it. 
The  turn-table  was  on  the  defendant's  land 
about  sixty  feet  from  a  public  street,  in  a 
cut  with  high,  steep  embankments  on  each 
side,  and  was  insecurely  fastened.  It  was 
held  that  the  plaintiff  was  but  a  trespasser ; 
and  that,  under  the  circumstances,  the  de- 
fendant owed  him  no  duty.  The  court  ex- 
pressly refused  to  follow  the  case  of  Sioux 
City  db  P.  B.  Co.  v.  Stout,  supra. 

On  the  question  whether  the  defendant  was. 
liable  on  the  ground  of  an  implied  invita- 
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tioD,  Clark,  J.^  in  delivering  the  opinion  of 
the  court,  said :  **"  One  having  in  his  posses- 
sion agricultural  or  mechanical  tools  is  not 
responsible  for  injuries  caused  to  trespassers 
by  careless  handling,  nor  is  the  owner  of  a 
fruit  tree  bound  to  cut  it  down  or  inclose  it, 
or  exercise  care  in  securing  the  staple  and 
lock  with  which  his  ladder  is  fastened,  for 
the  protection  of  trespassing  boys,  who  may 
be  attracted  by  the  fruit.  Neither  is  the 
owner  or  occupant  of  premises  upon  which 
.  there  is  a  natural  or  artificial  pond,  or  a  blue- 
berry pasture,  legjally  required  to  exercise 
care' in  securing  his  gates  and  bars  to  guard 
against  accidents  to  straying  and  trespassing 
children.  The  owner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe ; 
and  the  fact  that  the  trespasser  is  an  infant 
cannot  have  the  effect  to  raise  a  duty  where 
none  otlierwise  exists." 

Subject  to  the  exceptions  we  have  before 
stated,  and  to  some  others  which  it  is  not 
necessary  more  particularly  to  refer  to,  an 
owner  of  land  may  use  his  land  in  such  man- 
ner as  he  sees  fit ;  and  if  a  trespasser  or  mere 
licensee  is  injured  he  cannot  complain  that, 
if  the  owner  had  used  it  in  a  more  careful 
manner,  no  injury  would  have  resulted. 
HoumeU  v.  Smyth,  7  C.  B.  N.  S.  781,  and 
cases  cited.  Clark  v.  Manchester,  62  N.  H. 
676 ;  Klix  v.  Nxeman,  68  Wis.  271 ;  OranUich 
V.  Wurst,  86  Pa.  74 ;  Cauley  v.  Pittsburgh,  G. 
d  8t,  L.  R.  Co.  95  Pa.  398 ;  Gillespie  v.  Mc- 
Oowan,  100  Pa.  144 ;  Hargreaves  v.  Deacon, 
25  Mich.  1.  See  also  Sweeny  v.  Old  Colony  A 
N.  R,  Go,  10  Allen,  368 ;  Metcalfe  v.  Cunard 
Steamship  Co.  147  Mass.  66,  6  New  Eng.  Rep. 
309,  and  cases  cited ;  Barstow  v.  Old  (Mony  R. 
Co.  148  Mass.  525,  3  New  Eng.  Rep.  746. 

In  Johnson  v.  BosUm.  dk  M,  R.  Co. ,  'l25  Mass. 
75,  the  plaintiff  bought  a  ticket  of  the  de- 
fendant corporation,  which  entitled  her  to 
be  carried  from  Boston  to  Lawrence.  She 
went  as  far  as  Somerville,  a  way  station,  and 
there  left  the  cars  and  went  to  a  house  near 
by,  intending  to  take  a  later  train  for  Law- 
rence. Afer  remaining  at  the  house  for 
awhile,  she  returned  to  the  station,  and, 
while  crossing  the  tracks  to  the  station  of 
another  railroad  corporation  to  meet  her  son. 
was  injured.  .  The  space  between  the  two 
stations  was  partly  planked  and  partly  filled 
in  with  earth  so  as  to  form  a  convenient  pas- 
4aageway;  and  evidence  was  offered  that  a 
large  number  of  passengers  were  in  the  habit 
of  using  this  space  as  the  plaintiff  was  using 
it ;  and  that  no  notice  or  warning  to  the  con- 
trary had  been  posted.  It  was  held  that  the 
evidence  failed  to  show  that  the  defendant 
held  out  any  inducement  to  the  plaintiff  to 
enter  its  premises ;  that  the  use  of  the  prem- 
ises as  a  passageway  by  strangers  was  a  matter 
in  which  the  defendant  was  absolutely  pas- 
sive, and  from  which  nothing  was  to  be  in- 
ferred in  favor  of  or  in  aid  of  the  plaintiff ; 
and  that  the  plaintiff  was  a  mere  intruder, 
-and  could  not  recover.  See  also  Wright  v. 
Boston  dk  M.  R.  Co.  129  Mass.  440. 

In  Morrissey  v.  Eastern  R.  Co.,  126  Mass, 
377,  a  child,  four  years  of  age,  was  run  over 
by  the  cars  of  a  railroad  corporation  while 
using  the  track  as  a  playground.  There  was 
a  footpath  across  the  tracks  which  was  used 
18  L.  R.  A. 


by  persons,  but  in  which  the  plaintiff  had 
no  rights,  and  by  which  he  got  upon  the 
track.  Evidence  was  offered  that  the  defend- 
ant had  been  notified  that  the  place  was  dan- 
gerous for  children,  and  had  been  requested 
to  place  a  fence  across  the  path.  The  court 
held  that  the  plaintiff  was  a  mere  trespasser 
upon  the  track ;  that  no  inducement  or  im- 
plied invitation  had  been  held  out  to  him  ; 
and  that  he  could  not  recover.  There  was 
some  evidence  in  this  case  that  the  engineer 
acted  maliciously,  or  with  gross  and  willful 
carelessness ;  and  this  question  was  submitted 
to  the  jury,  who  found  for  the  defendant. 

In  WHght  v.  BosUm  &  A.  R.  Co.,  142  Mass. 
296,  2  New  Eng.  Rep.  725,  there  was  a  well- 
defined  path  leadini  to  a  railroad  track,  and 
an  opening  in  a  riage  near  the  track,  and  a 
passageway  for  the  path  through  the  ridge. 
There  was  no  fence  or  obstniction  to  prevent 
persons  from  going  on  the  track  from  the 
path,  and  when  freight  cars  stood  on  the  track 
an  opening  opposite  the  path  was  sometimes 
left.  This  path  had  been  used  by  persons  to 
cross  the  track,  and  no  objection  had  been 
made  by  the  defendant's  servants  to  persons 
crossing  there,  excei)t  when  cars  were  ap- 
proaching. The  plaintiff,  a  boy  between 
six  and  seven  years  of  age,  was  injured  while 
going  to  school  and  crossing  the  track  by  the 
path.  It  was  held  that  ^ese  facts  would 
not  warrant  the  jury  in  finding  that  the  de- 
fendant had  held  out  an  inducement  or  invi- 
tation to  the  plaintiff  to  use  the  path  to  cross 
the  track. 

The  case  of  McBaehem  v.  Boston  <&  M. 
R.  Co.,  150  Mass.  515,  came  up  on  demurrer 
to  the  declaration,  which  alleged,  in  sub- 
stance, that  the  defendant,  a  rauroad  corpo- 
ration, left  a  car  standing  on  one  of  several 
side  tracks  adjoining  a  public  street;  that 
the  defendant  knew  that  one  of  the  doors  of 
the  car  was  insecurely  fastened,  and  was  lia- 
ble upon  receiving  a  slight  touch  to  fall  to 
the  ground ;  that  the  defendant  well  knew 
that  said  car  then  was,  and  would  be,  an  en- 
ticing, attractive,  and  inviting  object  to 
children ;  and  well  knowing  that  children 
there  were,  and  long  prior  thereto  had  been, 
accustomed  to  play  in,  upon,  around,  and 
about  such  cars  as  might  happen  from  time 
to  time  to  be  placed  upon  any  of  said  side 
tracks,"  that  the  plaintiff,  being  then  up- 
wards of  eleven  years  of  age,  was  traveling 
upon  the  street  in  the  vicinity  of  the  side 
track  upon  which  the  car  was  standing,  **  and 
saw  said  car  with  its  open  door,  and  was 
thereby  enticed  and  invited  to  look  into  said 
car,  and  thereupon  did  undertake  to  look  into 
said  car  exercising  therein  as  much  care  as 
could  reasonably  be  expected  of  a  child  of 
his  years  and  capacity ;  and  that  in  attempt- 
ing to  look  into  said  car  he  carefully  touched 
said  door,  and  immediately  said  door  fell 
upon  him,"  and  injured  him.  The  demurrer 
was  sustained,  on  the  ground  that  the  plain- 
tiff was  a  trespasser,  committing  an  unlawful 
act  in  meddling  with  the  defendant's  car ; 
that  he  was  not  invited  or  enticed  there  by 
the  defendant ;  and  that  the  defendant  owed 
him  no  duty  to  have  the  car  safe  for  him  to 
visit. 

In  McCartyy.  Fitehburg  R.  Co.,  158  Mass. 
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— ,  a  child  about  five  years  old  straved  from 
the  yard  of  the  house  in  which  it  lived  onto 
a  street,  and  thence  into  the  freight  jard  of 
a  railroad  corporation,  where  it  was  injured. 
The  freight  yard  was  parallel  with  the  street 
and  there  was  no  fence  between.  It  was  held, 
in  the  absence  of  evidence  that  a  fence  was 
required  by  Pub.  Stat.,  chap.  112,  §  115, 
that  it  did  not  appear  that  there  was  any 
evidence  of  a  breach  of  any  duty  which  the 
defendant  owed  the  plaintiff. 

The  cases  which  we  have  last  cited  are 
conclusive  of  the  one  at  bar,  whatever  may 
be  the  rule  elsewhere.  The  plaintiff  was  a 
mere  trespasser  upon  the  laud  of  the  defend- 
ant. We  find  no  evidence  of  any  invitation 
bv  the  defendant  or  inducement  held  out  to 
him  to  go  there,  and  no  evidence  of  a  breach 
of  any  duty  which  it  owed  him.  The  super- 
ior court  rightly  directed  a  verdict  for  the  de- 
fendant. 

Exeepti&ns  overruled. 


ATTORNEY-GENERAL,    by    Information, 

V, 

George  C.  ABBOTT. 


(. 


.) 


1.  An  intentioii  to  dedicate  Uuid  for 
|Murka  Is  shown  where  a  corporation  formed 
for  establishing  a  summer  resort  procures  land 
and  records  plats  thereof  with  open  spaces  left 
tbereon  marked  *'park,**  copies  of  which  are,  for 
the  purpose  of  selling  lots,  hung  in  public  places 
and  distributed  about  the  country  as  circulars, 
and  assurances  are  freely  given  by  those  having 


oharge  of  the  sale  that  the  parks  sball  always  be 
kept  open. 

8.  One  holding  a  bond  ft>r  one  half  the 
share  in  the  proceeds  of  sales  to  which  a 
stockholder  in  a  corporation  formed  for  estab- 
lishing a  summer  resort  will  be  entitled,  has  no 
such  Interest  as  to  give  him  a  voice  in  determin- 
ing tbe  policy  of  the  company  or  to  make  his  as- 
sent to,  or  dissent  from,  its  proposed  plans  ma- 
terial. 

8.   Four  of  the  six  directors  who  own  in 

equal  shares  all  the  stock  of  a  corporation  formed 
for  establishing  a  summer  resort  upon  its  land 
may  make  a  binding  dedication  of  portions  of 
such  land  to  the  public  for  parks. 

4.  The  fiacts  that  very  little  has  been 
done  to  adorn  land  claimed  to  have  been 
dedicated  by  the  originator  of  a  summer  resort 
for  park  purposes,  and  that  that  iittle  was  done  by 
the  originator  himself,  who  exercised  some  con- 
trol over  the  land,are  not  of  much  weight  to  show 
absence  of  intention  to  dedicate. 

6.  The  acceptance  of  a  dedication  of 
land  for  park  purposes  need  not,  at  com- 
mon law,  be  by  the  town,  norneed  it  be  very  spe- 
cific. Acts  by  the  public  at  large  showing  an  ac- 
ceptance are  sufBcient  to  devest  the  owner  of  the 
easement. 

6.  Purchasers  of  real  estate  are  bound 

by  a  prior  dedication  thereof  to  the  public. 

7.  One  who  before  purchasing  land 
makes  a  laborious  Investigation  of  facts 
tending  to  show  its  dedication  to  public  use  will 
not,  in  case  it  proves  to  have  been  so  dedicated, 
be  protected  as  a  purchaser  without  notice,  al- 
though he  came  to  the  conclusion  upon  either  the 
law  or  the  facts  that  it  had  not  been  dedicated. 

(September  3, 1891.) 


'Scrm.— Dedication  of  lands  for  publie  paries. 

The  vital  principle  of  a  common-law  dedication 
for  public  use  is  the  intention,  which  must  be  un- 
equivocally manifested,  and  clearly  and  satisfac- 
torily appear  (White  Bear  v.  Stewart,  40  Minn.  88i); 
hut  this  Intention  may  also  be  gathered  from  the 
owners*  acts  and  conduct  in  respect  to  the  property. 
Rardlng  v.  Jasper,  U  Cal.  647:  People  v.  Beed,  81  Gal. 
70;  Phillips  V.  Day,  82  Cal.  80. 

An  owner  of  land  who  lays  off  a  town  or  village 
thereon,  and  sells  lots  with  reference  to  a  map 
showing  the  town  site  to  be  divided  into  streets, 
etc.,  and  upon  which  public  squares  or  plazas  are 
represented,  thereby  makes  an  irrevocable  dedica- 
tion of  the  spaces  represented  as  streets,  squares, 
etc.,  to  the  use  of  the  public.  San  Leandro  v.  Le 
Breton,  72  Cal.  170. 

Where  certain  owners  of  a  tract  of  land  laid  the 
same  off  into  blocksand  lots,  as  an  addition  to  the 
City  of  St.  Louis,  and  the  same  was  platted  and  re- 
corded, and  there  was  written  upon  the  plat  the 
words,  ^The  land  marked  'A*  (describing  it>,  is  to 
he  and  remain  a  common  forever,"  and  known  on 
Che  record  as  ^'Exchange  Square"  it  is  a  dedication 
Jby  the  proprietori  of  this  parcel  of  property  to 
public  use  for  a  common.  For  all  other  purposes, 
then,  it  remains  the  property  of  the  owners.  The 
word  ^Vommon"  is  used  by  the  dedicators  in  its 
popular  signification,  as  a  parcel  of  land  set  apart 
for  common  and  public  use.  Cummings  v.  St. 
Iiouis,  7  West.  Rep.  274,  90  Mo.  fOSO. 

It  is  beyond  the  power  of  the  Legislature  to  au- 
thorize any  other  use  of  property  dedicated  by  pri- 
vate owners  than  that  specified  in  the  act  of  dedi- 
cation; nor  can  it  extend  or  enlarge  the  uses,  much 
less  authorize  an  out-and-out  sale  of  property.  IMd. 
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The  difference  between  a  statutory  and  common- 
law  dedication  is  that  one  vests  the  legal  title  to 
the  ground  set  apart  for  public  purposes  in  a  mu- 
nicipal corporation,  in  trust  for  the  public;  while 
the  other  leaves  the  legal  title  in  the  original  owner, 
charged  with  the  same  rights  and  interests  in  the 
public  which  it  would  have  if  the  fee  was  in  the 
corporation.  Maywood  Co.  v.  Maywood,  6  West. 
Rep.  629.  U8  BL  GL 

An  acceptance  will  be  presumed  if  the  gift  is 
beneficial;  and  user  is  evidence  that  it  is  beneficial. 
Abbott  V.  Cottage  City,  8  New  Bng.  Rep.  778,  148 
Mass.  621. 

It  will  not  be  contended  that  any  formal  accept- 
ance on  the  part  of  the  public  is  necessary,  or  even 
practicable.  When  a  proprietor  lays  off  a  town, 
makes  and  publishes  a  plat  of  it,  showing  the  blocks, 
lots,  streets  and  public  squares,  andseUs  to  various 
parties  blocks  and  lots,  referring  to  such  plat  in 
describing  them,  the  acceptance  will  be  implied. 
The  proprietor  in  such  case  deals  with  the  public. 
In  every  sale  of  a  lot  or  block  under  sucn  circum- 
stances he  gives  an  assurance  that  the  ground,  as 
platted,  shall  remain  intact.  Carter  v.  Portland,  4 
Or.  889;  Ang.  &  D.  Highways,  8d  ed.  1 140. 

The  sale  of  lands  by  the  owner  according  to  a  map 
showing  a  street  160  feet  in  width,  and  the  user  of 
80  feet  in  width  of  such  street  by  the  public  for 
years,  constitutes  a  complete  dedication  and  ac- 
ceptance wliicb  cannot  be  affected  by  a  deed  from 
a  subsequent  owner.    Logan  v.  Rose,  88  Cal.  268. 

The  owner  of  lands  may  devote  and  dedicate 
them  to  public  use,  and  it  is  now  well-settled  law 
that  a  dedication  of  lands  to  public  use  does  not 
require  the  existence  of  a  corporation  in  which  to 
vest  the  title.    Such  a  dedication  will  be  valid,  with- 
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RESERVATION  by  the  Supreme  Judicial 
Court  for  Bristol  County  (Field,  J.),  for 
the  opinion  of  the  full  court  of  a  proceeding 
instituted  to  enjoin  defendant  from  interfering 
^itb  the  rifcht  of  the  public  to  use  and  enjjoy 
certain  parks  in  the  Town  of  Cottage  City. 
Decree  for  plaintiff. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Thomas  M*  Stetson  and  Hosea 
M.  Knowlton  for  plaintiff. 

Mes&rK  J.  D.  Ball,  L.  W.  Howes  and 
Georii^e  C.  Abbott,  for  defendant: 

A  part  of  tenants  in  common  cannot  make  a 
dedication.     It  requires  all. 

Seott  V.  State,  1  Sneed,  629;  Adam  v.  Briggs 
Iron  Go.  7  Cush.  861-869;  Washb.  Real  Prop. 
4th  ed.  p.  654;  Marks  v.  Sewall,  120  Mass.  176; 
Bartlet  v.  harlow,  12  Mass.  348;  Blossom  v. 
Brightman,  21  Pick.  283-285;  Baldwinv.  Whit- 
ing, 18  Mass.  57;  Peabody  v.  Minot,  24  Pick.  329. 

The  four  associates  by  their  most  solemn  act 
placed  on  record,  viz.,  their  deed,  have  not 
only  said  the  property  was  free  and  clear,  but 
have  warranted  it  to  be  so,  and  ought  now  to 
be  estopped  and  held  incompetent  to  testify 
that  this  solemn  act  of  theirs  was  false. 

1  Greenl.  Ev.  §  22. 

Mr.  Abbott  is  a  bona  fide  purchaser  for  val- 
ue, and  without  notice.  A  purchaser  has  a 
right  to  rely  upon  such  evidence  as  the  registry 
of  deeds  afifords,  and  if  there  is  no  recorded 
deed,  to  assume  that  the  record  title  is  the  true 
title. 

Bow  V.  Whitney,  6  New  Eng.  Rep.  276,  147 
Mass.  6;  AttyOen,  v.  Merrimack  Mfg.  Co.  14 
Grav,  601;  Colorado  C.  dk  1,  Co.  v.  United 
States,  123  U.  S.  807,  31  L.  ed.  182. 

Neither  recording  plans  vrith  the  word  *  *park" 
upon  them  nor  circulating  such  plans  amounts 
to  a  dedication  on  the  part  of  the  owner. 


Com.  v.  Fisk,  8  Met.  238;  AttyOen.  ▼.  MerH- 
maek  Mfg.  Co.  supra;  Light  v.  Ooddard,  11  Al- 
len, 5;  Boston  W.  P.  Co.  v.  Boston,  127  Mass. 
874;  Coolidge  v.  Dexter,  129  Mass.  167;  Wil- 
liams V.  Boston  W.  P.  Co.  184  Mass.  406;  Be- 
gan V.  Boston  Gas  Light  Go.  137  Mass.  87;  AUy- 
Qen.  V.  Whitney,  137  Mass.  450. 

There  is  no  suggestion  in  any  deed  in  the 
case  at  bar  that  any  plan  is  referred  to  as  ex- 
hibiting any  squares,  parks,  public  parks  or 
public  areas.  The  purposes  for  which  the 
plans  are  referred  to  are  defined  (te  ascertain 
easily  the  location  of  the  land  conveyed  audits 
dimensions  and  boundaries);  and  unless  these 
specified  objects  are  necessarily  dependent  up- 
on, or  to  be  construed  with  other  portions  of 
the  plan,  such  other  portions  are  not  brought 
within  the  scope  of  the  conveyances. 

Boston  W.  P.  Co.  v.  Boston,  Light  v.  God- 
dard,  and  Atty-  Gen.  v.  Whitney,  supra. 

To  constitute  dedication  there  must  be  some 
unequivocal  act  of  the  owner  uniting  with  the 
intent  to  devest  himself  of  the  control  of  the 
property,  and  to  vest  an  irrevocable  interest  in 
some  other  body. 

AUy- Gen.  v.  Merrimack  Mfg.  Co.  14  Qrav. 
604;  Atty-Gen.  v.  Lord  Foley,  1  Dick.  863. 

The  acts  shown  by  plaintiff  in  this  case  are, 
at  the  best,  of  the  most  equivocal  kind,  and 
show  a  most  decided  intention  on  the  part  of 
the  owners  not  to  devest  themselves  of  title  and 
not  to  vest  an  irrevocable  interest  in  any- 
body. 

See  Beatty  v.  Kurtz,  27  U.  S.  2  Pet.  566,  7 
L.  ed.  521;  Atty-Gen.  v.  Merrimack  Mfg,  Go. 
supra. 

There  can  be  no  such  thing  as  a  dedication 
to  the  lotowners.  Whatever  rights  they  have 
they  have  by  grant,  and  if  they  have  any  rights 
by  reference  to  plans  or  by  representations  or 


out  any  speolflc  grantee  in  existenoe  at  the  time 
the  dedication  is  made.  The  public  is  an  ever  ex- 
isting grantee,  capable  of  taking  a  dedication  for 
public  uses.  Rutherford  v.  Taylor,  88  Mo.  817;  M. 
E.  Church  Trustees  v.  Hoboken,  38  N.  J.  L.  16. 

A  person  who,  for  seven  years  after  obtaining  his 
majority,  has  knowledge  of  the  action  of  a  village 
in  opening  and  improving  a  street  partly  his  prop- 
erty, and  permits  it  to  be  used  without  objection, 
may  be  presumed  to  have  made  a  dedication  of  so 
much  of  the  land  as  is  within  the  street.  McKey  v. 
Hyde  Park,  87  Fed.  Rep.  889. 

Where  the  owner  of  land  lays  it  olf  Into  blocks, 
lots,  and  streets,  platting  It  as  an  addition  to  a  city, 
and  causes  the  plat,  although  not  acknowledged  so 
as  to  entitle  it  to  record,  to  be  recorded  in  the  book 
of  deeds  in  the  office  of  the  clerk  of  the  county  in 
which  the  land  is  situated,  and  sells  and  conveys 
any  of  the  lots  or  blocks  by  a  reference,  in*the  de- 
scription thereof,  to  such  plat,  it  constitutes  an  ir- 
revocable dedication  to  the  public  of  the  streets 
shown  upon  it.  Meier  v.  Portland  C.  Et.  Go.  1  L.  R. 
A.  866, 16  Or.  500. 

One  who  has  sold  lots  with  reference  to  a  certain 
named  avenue,  and  has  dedicated  the  avenue  to  the 
public,  cannot  afterwards  revoke  the  dedication, 
after  its  acceptance,  by  conveying  the  strip  covered 
by  the  avenue  to  another.  Brown  v.  Stark,  88  Cai. 
636. 

To  make  such  dedication  complete,  no  formal  ac- 
ceptance by  the  town  authorities  is  necessary.  The 
owner  of  the  land  holds  the  title  to  the  property 
dedicated  in  trust  for  the  public.  San  Leandro  v. 
Le  Breton,  TZ  Cal.  170. 
18L.  R.A. 


Where  a  strip  of  land  has  been  dedicated  and  ac 
cepted  as  an  avenue,  and  lots  sold  with  reference 
thereto,  the  former  owner  cannot  vary  the  nature 
of  the  strip  by  her  own  statement  that  she  intended 
it  only  as  a  private  alley.    Brown  v.  Stark,  mipro. 

A  general  dedication  of  land  for  public  squares 
implies  that  they  are  to  be  enjoyed  by  the  public  at 
large,  and  they  cannot  rightfully  be  appropriated 
by  city  authorities  for  the  use  of  the  city  in  the 
management  and  conduct  of  its  economic  affairB. 
Church  V.  Portland,  6  L.  R.  A.  850, 18  Or.  78. 

An  owner  of  land  around  a  public  park,  the  flee 
of  which  is  owned  by  the  city,  has  no  vested  inter- 
est therein,  such  as  will  enable  him  to  prevent  the 
city,  under  sanction  of  the  Legislature,  from  dis- 
continuing the  park  and  converting  the  land  to 
other  uses.  Clarke  v.  Providence,  1 L.  R.  A.  72S.  16 
R.1.837. 

Where  a  parcel  of  ground  in  a  city  of  the  third 
class  in  Blansas  is  dedicated  for  a  public  park,  the 
city,  and  not  the  board  of  county  oommiasiocers,  is 
entitled  to  its  control  and  possession.  Hurd  v. 
Harvey  County,  40  Kan.  92. 

Where  a  person  has  long  enjoyed  the  use  of  land 
on  a  public  square  as  appurtenant  to  his  hotel, 
which  right  was  granted  to  a  former  owner  of  the 
hotel  lot,  weighing  scales  cannot  be  erected  thereon 
to  his  annoyance  and  injury,  under  an  order  of  the 
trustees  of  the  town  granting  the  privilege  of  set- 
ting up  such  scales  on  condition  that  they  should 
not  Interfere  with  the  use  of  other  private  proper^. 
Gibson  V.  Black  (Ky.)  Sept.  20, 1888. 
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otherwise*  tbey  are  the  parties  to  enforce  them, 
aDd  Dot  the  Commonwealth. 

PooUy,  Huskins(m,  11  Mees.  &  W.  827;].B^ 
mondtey  v.  Brown,  L.  R.  1  Eq.  Cas.  216. 

No  public  way  can  be  established  by  dedica- 
tion merelr,  and  without  the  assent,  express  or 
implied,  or  the  city  or  town  bound  by  law  to 
keep  it  in  repair. 

Btwen  Y.  Suffolk  Mfg.  Co.  4  Gush.  840.  See 
also  Poole  y.  Suskin9on,  tvpra. 

To  constitute  a  dedication  there  must  be  an 
abandonment  by  the  owner  to  the  use  of  the 
public  exclusively,  and  not  a  mere  user  by  the 
public  in  connection  with  a  user  by  the  owners 
in  such  measure  as  they  may  desire. 

Washb.  Easem.  p.  205 

An  acceptance  is  necessary. 

Townfon  y.  TiekeU,  8  Bam.  &  Aid.  37. 

In  this  case,  the  Town  voted  not  to  accept, 
or,  what  is  the  same  thing,  to  indefinitely  post- 
pone the  consideration  of  an  offer.  Express 
acceptance  by  the  town  and  repairs  made  by 
its  oflGicers  are  admissible  to  prove  acceptance. 

fittvv.  Chicago,  88  111.  822. 

There  was  none  in  this  case.  Direct  reoog- 
nitioD  by  the  proper  authorities  is  required. 

Hyde  v.  Jamaica,  27  Vt.  448;  Tillman  y. 
Peeple,  12  Mich.  401;  Jordan  Tnutees  v.  Otis, 
37  Barb.  50. 

The  owner  of  the  land  must, in  tend  to  make 
the  gift,  and  it  must  be  accepted  by  the  public 
autboriUes. 

Princeton  y.  Templeton,  71  111.  68:  Hayden 
▼.  8kme,  112  Mass.  846;  Derby  v.  AUing,  40 
Conn. 410;  FairfiM^,  M&rty,  44  Vt.  289;  Port- 
lands, Whittle,  8  Or.  126. 

It  is  necessary,  in  the  very  .nature  of  things, 
that  in  order  to  constitute  a  dedication,  there 
moat  be  an  acceptance  by  the  city  or  town  in 
which  the  land  dedicated  is  located.  Some- 
body that  has  a  tangible  existence  must  assume 
the  responsibility  or  obligations  which  may 
from  time  to  time  attach  in  respect  to  that  land. 

Boufers  y.  Suffolk  Mfg.  Co.  4  Cush.  882,  840; 
Eaydenv.  Stone,  112  Mass.  846-^51;  Guild  v. 
fMd,  150  Mass.  255;  Morse  y.  Stooker,  1  Allen, 


C.  Allen*  </.,  delivered  the  opinion  of  the 
court: 

A  persual  of  the  voluminous  evidence, 
aided  by  the  full  briefs  of  counsel,  shows  to 
our  satisfaction  that  there  was  an  intention 
wn  the  part  of  the  owners  of  the  parcels  of 
land  called  Ocean  Park,  Hartford  Park,  and 
Waban  Park,  to  dedicate  them  to  the  use  of 
the  public  as  parks,  and  that  the  same  were 
used  by  the  public  enough  to  show  an  accept- 
ance thereof,  prior  to  the  year  1880. 

It  will  not  be  useful  to  state  in  much  detail 
the  evidence  which  leads  to  these  results,  or 
to  discuss  the  particulars  in  which  witnesses 
disagree  or  contradict  each  other.  The  gen- 
eral features,  however,  are  as  follows:  In 
18<$6,  six  persons  united  in  a  plan  for  making 
s  place  of  summer  resort  at  Oak  Bluffs  in 
Edgartown.  One  of  them  already  owned  a 
large  lot  of  vacant  land  which  was  deemed 
suitable  for  the  purpose.  Each  of  the  five 
others  purchased  an  undivided  sixth  part 
thereof.  A  professional  landscape  gardener, 
Mr.  Copeland,  was  employed  to  lay  out  the 
grounds  in  such  a  manner  as  would  be  likely 
ULtRA. 


to  attract  people  who  would  come  there  only 
for  the  summer,  and  to  induce  them  to  buy 
lots,  build  cottages,  and  establish  a  village. 
In  1867,  a  deed  of  the  premises  was  made  to 
two  of  their  number  as  trustees,  for  the  bene- 
fit of  the  six  owners :  and  in  1868  an  Act  of 
incorporation  was  obtained,  and  the  land  was 
conveyed  to  the  corporation.  The  sole  pur- 
pose of  the  corporation  was  the  holding,  im- 
proving; and  aisposin^  of  the  land  and  a 
wharf  then  held  by  the  two  trustees,  with 

Sower,  also,  to  purchase,  hold,  improve  and 
ispose  of  other  adjacent  lands.  Stat.  1868, 
chap.  60.  At  the  outset,  the  original  six 
owners  constituted  all  of  the  stockholders  of 
the  corporation,  and  they  all  became  direct- 
ors. According  to  the  by-laws,  four  direct- 
ors constituted  a  Quorum,  with  full  power  to 
do  all  that  the  full  board  of  directors  could 
do ;  and  the  directors  were  to  prepare  the  real 
estate  of  the  company  for  sale,  make  sales 
thereof,  expend  all  moneys,  and  dispose  of 
all  other  property  of  the  company  in  such 
manner  as  they  should  judee  best  calculated 
to  promote  the  object  of  the  company,  and 
advance  the  interest  of  the  stockholders,  and 
make  such  improvements  as  they  might  deem 
advisable.  Plans  for  laying  out  the  proposed 
village  were  prepared  by  Mr.  Copeland  show- 
ing open  spaces  not  divided  into  lots.  These 
plans  underwent  certain  changes  in  matters 
of  detail.  One  plan,  recordeia  August  20, 
1867,  showed  such  an  open  space,  to  which 
on  later  plans  the  name  of  **  Ocean  Park"  was 
ffiven,  tnough  with  a  change  of  limits. 
After  this,  and  after  the  corporation  was 
formed,  other  land  was  bought,  and  a  new 
plan  was  made,  which  was  recorded  May  7, 
1870,  showing  the  three  parks  now  in  con- 
troversy described  by  their  names.  After 
this,  there  was  no  change  in  the  boundaries 
of  Hartford  and  Waban  Parks,  but  there  was 
a  change  in  Ocean  Park.  A  new  plan  was 
made,  dated  June  1,  1871,  showing  Ocean 
Park  with  somewhat  modified  boundaries, 
and  the  other  parks  as  in  the  earlier  plan, 
and  this  was  recorded  July  5,  1871.  Still 
another  plan  was  made  in  1871,  showing  the 
three  parks  without  change  of  limits,  and 
this  was  recorded  in  1878.  A  few  lots  were 
bargained  for  in  1867,  but  no  sales  were  actu- 
ally completed  till  1868,  after  which  lots 
were  rapidly  sold,  to  the  number  of  five 
hundred  winin  three  years.  Copies  of  the 
several  plans  were  struck  off,  and  widely 
circulated.  The  printed  copies  of  the  plan 
which  was  recorded  August  20,  1867,  had  the 
name  of  **  Ocean  Park"  added.  Some  of  these 
were  framed,  and  hung  up  in  hotels,  steam- 
boats, railroad  stations,  and  other  public 
places.  Very  many  were  distributed  through 
the  mails.  During  all  the  period  of  settling 
£he  plans,  ^reat  pains  were  taken  to  give 
wide  publicity  to  them,  not  only  in  the  above 
methods,  but  by  circulars  and  advertisements 
calling  attention  to  them,  and  bv  printing  a 
reduc^  copy  of  one  or  more  of  them  upon 
letter  sheets.  Copies  of  the  plans  were  also 
kept  in  the  directors'  room  for  free  distribu- 
tion. 

The  testimony  makes  it  very  plain  that  the 
establishment  of  open  spaces  or  parks  was 
deemed  an  important  feature  of  the  scheme 
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for  selling  lots.  At  the  outset  it  was  a  matter 
of  discussion  among  the  parties  interested. 
Lots  fronting  upon  the  parks  or  having  an 
unobstructed  view  of  them,  were  deemed 
more  attractive.  Assurances  were  freely 
given  by  those  having  charge  of  the  sale  of 
the  lots  that  these  spaces  or  parks  should  al- 
ways be  kept  open.  Four  of  the  original 
owners  testify  in  distinct  terms  that  it  was 
the  intention  of  those  interested  in  the  enter- 
prise to  make  them  open  parks,  free  to  the 
public  forever.  This  is  so  extremely  natural 
and  probable,  and  any  other  course  would  be 
so  unlikely,  that  evidence  of  a  contrary  in- 
tention on  the  part  of  any  one  of  them  would 
be  received  with  some  distrust.  If  the  cor- 
poration had  announced  at  the  time  of  mak- 
ing the  sales  that  it  reserved  the  right  to  cut 
up  the  open  spaces  into  building  lots  to  sell 
them,  after  the  village  should  be  established, 
it  would  no  doubt  have  diminished  the  sales. 
If  the  corporation  had  an  intention  to  reserve 
this  right,  the  course  pursued  of  inviting 
purchasers  was  inconsistent  with  common 
honesty. 

The  defendant  concedes  that  some  of  the 
original  owners  and  stockholders  in  the  cor- 
poration gave  such  assurances  to  purchasers 
and  in  various  ways  gave  wide  publicity  to 
the  plan  of  having  these  places  kept  open  as 
public  parks ;  but  he  contended  that  two  of 
them  did  not  assent  to  this  course.  One  of 
these,  Mr.  Darrow,  died  in  1871 ;  the  other 
was  a  witness  in  the  case.  As  to  both  of 
these,  the  evidence  is  satisfactory  to  show 
that  they  assented  to  the  plan  in  manner  and 
form  as  it  was  put  forth  to  the  public.  Mr. 
Darrow  at  the  outset  thought  too  much  land 
was  devoted  to  the  parks,  but  after  discussion, 
acquiesced  in  the  opinion  of  the  majority. 
The  other  one,  while  in  his  direct  testimony 
he  denied  that  he  ever  assented  to  the  plan, 
or  that  there  was  ever  any  authority  to'bind 
the  owners  of  the  land  or  the  corporation  by 
a  dedication  of  the  parks  to  the  public,  yet 
admitted  that  he  knew  of  the  existence  of 
the  plans  and  of  their  being  on  record,  that 
he  had  seen  them  at  many  places,  and  that 
he  gave  away  some  of  them  himself ;  prob- 
ably some  of  each. 

The  defendant  also  suggests  that  one  Worth 
was  interested,  and  never  assented  to  the  dedi- 
cation. Worth  held  a  bond  from  Bradley  for 
one  half  of  Bradley's  share  of  the  proceeds 
of  sales,  but  his  title  was  not  such  as  to  give 
him  a  voice  in  the  proceedings,  or  to  make 
his  assent  or  dissent  material.  He  did  not 
become  a  stockholder  in  the  corporation  till 
1877. 

Without  dwelling  upon  various  other  par- 
ticulars of  the  evidence,  which  tend  in  the 
same  direction,  we  cannot  doubt  that  it  was 
a  part  of  the  scheme  of  the  enterprise  or 
speculation  that  the  public  should  under- 
stand that  these  spaces  should  be  left  open 
for  public  use,  and  that  no  right  was  reserved 
to  sell  them  for  building  lots ;  and  that  the 
corporation  held  out  to  the  public  this  as- 
surance, and  at  the  time  fully  and  fairly  in- 
tended to  give  up  this  right ;  and  that  the 
two  persons  upon  whose  supposed  dissent  the 
defendant  relies  did  not  in  fact  dissent  at  the 
time.  If  they  had  done  so,  their  dissent 
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would  be  overborne  by  the  action  of  the 
other  four ;  but  it  seems  to  us  more  reasonable 
and  probable  to  suppose  that  at  the  time  they 
acquiesced,  if  they  did  not  fully  concur,  in 
the  views  of  the  majority. 

It  is  not  necessary  to  go  nicely  into  the 
question,  at  what  time  the  intention  to  devote 
these  open  spaces  to  the  public  became  fully 
formed.  There  certainly  was  an  intention 
that  some  spaces  should  be  left  open,  at  an 
earl  y  day .  Before  the  corporati on  was  created 
a  plan  showing  such  spaces  was  prepared 
and  put  on  recora.  Some  changes  were  after- 
wards  made  in  the  boundaries.  The  land 
containing  "Waban  Park"  was  subsequently 
purchased. 

The  limits  of  these  three  several  open 
spaces  were  finally  settled  after  the  corpora- 
tion was  formed.  For  a  time,  there  was  a 
somewhat  fluctuating  Intention,  so  far  as 
limits  and  boundaries  were  concerned.  But 
the  limits  as  shown  on  the  last  two  plans 
may  be  taken  as  representing  the  final  con- 
clusion of  the  corporation  as  to  the  limits  of 
the  spaces  that  were  to  be  left  open. 

The  fact  that  not  much  was  done  to  adorn 
these  spaces,  and  that  the  corporation  itself 
did  whatever  was  done  in  this  respect,  and 
to  some  extent  it  seemed  to  exercise  a  certain 
control  over  the  land,  is  not  of  much  weight 
in  opposition  to  the  conclusion  to  which  we 
have  come.  The  chief  element  of  a  public 
park,  in  such  a  place,  at  least  till  the  village 
is  well  settled,  is  to  have  the  land  kept  open. 
The  adornment  would  naturally  come  later 
if  at  all.  The  corporation  did  a  1  ittle  toward 
improving  and  caring  for  these  open  spaces. 
It  had  some  interest  in  doing  so.  Ordinarily, 
when  parks  are  established  for  public  use, 
the  municipal  authorities  exercise  control 
over  them.  It  was  not  so  here.  Whatever 
was  done  was  done  by  the  corporation, 
which  to  some  extent  did  what  municipal 
authorities  usually  do.  Washb.  Easem. 
*146,  147,  156.  The  corporation  was  inter- 
ested in  pushing  its  speculation,  and  as  long 
as  it  had  many  lots  left  for  sale  it  did  some- 
thing for  the  parks ;  but  afterwards  they  were 
much  neglected. 

On  the  whole,  we  think  the  evidence  is 
sufficient  to  show  an  offer  to  the  public  of  the 
spaces  shown  on  the  last  two  plans,  as  Ocean, 
Hartford  and  Waban  Parks. 

In  Atty-Gen.  v.  Whitney,  137  Mass.  450, 
where  a  majority  of  the  court  thought  there 
was  not  sufficient  evidence  of  such  an  inten- 
tion, the  evidence  of  dedication  was  far  less 
strong. 

The  acceptance  of  such  a  dedication  at 
common  law  need  not  appear  of  record,  and 
need  not  be  by  the  town.  The  acceptance  is 
by  the  public  at  large,  and  the  principal 
thing  to  show  it  is  used  by  the  public. 
Washb.  Easem.  *128,  139,  140.  There  is  no 
need  of  a  formal  grantee.  The  fee  remains 
in  the  original  owner.  Cincinnati  v.  TVAtfe, 
81  U.  8.  6  Pet.  431,  8  L.  ed.  452.  No  assent, 
of  the  town  is  necessary,  because  no  burden 
is  put  upon  the  town,  as  in  the  case  of  a 
way.  The  improvements  upon  a  park  thus 
dedicated  are  left  to  be  made  by  those  who 
are  interested.  The  town  may  take  it  up. 
or  it  may  be  left  to  individuals.     If  in  a 
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seaside  summer  resort  no  improvements  at 
all  are  made,  there  will  still  be  some  benefit 
from  having  a  space  left  for  air,  and  for  an 
open  unobstructed  prospect.  Whether  the 
easement  of  a  public  park  could  be  accepted 
merely  by  enjoying  an  unobstructed  view 
over  it  of  the  ocean  need  not  be  considered. 
Various  other  acts  of  use  of  all  the  parks  are 
shown,  sufficient  to  show  an  acceptance  of 
them  by  the  public.  Such  acceptance  need 
not  be  very  specific. 

The  defendant  contends  that  such  accept- 
ance must  have  been  by  the  Town  of  Edgar- 
town  originally,  or  by  the  Town  of  Cottage 
City  afterwards.  The  chief  argument  m 
support  of  this  view  is,  that  there  must  be 
somebody  who  can  be  held  responsible  for 
the  abatement  of  a  nuisance,  if  one  should 
exist  upon  the  property ;  and  that  if  the 
dedication  is  not  to  the  town,  and  accepted 
by  the  town,  there  is  virtuallv  no  owner  of 
the  property.  This  argument  is  of  force,  but 
the  technical  answer  is  that  the  fee  remains 
in  the  original  owner.  The  dedication  for  a 
park  carries  only  an  easement.  This  ease- 
ment is  not  in  the  town,  but  it  is  in  the  pub- 
lic at  large.  There  may  be  inconveniences 
in  this  doctrine,  in  cases  which  are  supposa- 
ble  and  possible,  but  the  doctrine  itself  has 
been  widely  adopted,  and  has  been  expressly 
recognized  as  in  force  in  this  Commonwealth. 
Abbot  V.  Cottage  City,  143  Mass.  521,  8  New 
Eng.  Rep.  773.  We  need  not  consider 
whether  this  mode  of  accepting  a  park  hiis 
been  done  away  with  by  Stat.  1882,  chap. 
154. 

The  defendant  further  contended  that  be 
was  a  bona  fide  purchaser  for  value,  without 
notice,  and  that  his  title  should  therefore  be 
protected.  This  argument,  however,  cannot 
prevail,  for  two  reasons.  In  the  first  place, 
purchasers  of  real  estate  must  take  notice  of 
such  a  fact  as  a  dedication  to  the  public,  in 
like  manner  as  they  must  take  notice  of  a 
title  gained  by  adverse  possession.  There 
are  various  infirmities  to  which  titles  which 
appear  good  on  the  records  are  exposed.  Gil- 
lespie  V.  Bogcn,  146  Mass.  610,  6  New  Eng. 
Rep.  297,  and  cases  there  cited.  If  a  dedi- 
cation has  become  complete,  the  original 
owner  cannot  afterwards  resume  control  or 
convey  the  land  free  from  the  easement  of 
the  public,  any  more  than  if  the  easement 
had  been  gained  by  prescription.  Washb. 
i!:asem.  *139;  Goddard,  Easem.  181;  2 
Greenl.  Ev.  §  662;  M.  E.  Church  Trustees 
V.  Iloboken,  33  N.  J.  L.  13. 

But,  moreover,  in  the  present  case,  the  de- 
fendant was  fully  put  upon  inquiry  as  to  the 
facts,  and  made  a  laborious  investigation  of 
them,  but  came  to  a  conclusion  either  upon 
the  law  or  upon  the  facts  different  from  that 
which  we  have  reached.  Under  such  circum- 
stances, it  cannot  be  held  that  he  was  a  pur- 
chaser without  notice.  The  price  which  he 
paid  was  far  less  than  the  value  of  the  land, 
provided  the  title  was  clear,  and  whatever 
may  have  been  the  defendant's  opinion  as  to 
the  validity  of  his  title,  he  certainly  had 
reason  to  know  that  it  was  liable  to  be  ques- 
tioned. 

Decree  for  the  plaintiff. 
13L.R.A. 
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TROY  COTTON  &  WOOLEN  MAN- 
UFACTORY 

t. 
SAME. 


(. 


.Mass.. 


.) 


i.  The  title  to  i^reat  ponds  passed  under 
deeds  from  Plymouth  Colony,  which  plainly  in- 
tended to  convey  them  ahhoufrh  the  intention 
appears  only  from  the  habendum  clauses  of  the 
deeds,  no  mention  of  them  bein^  found  in  the 
grantingr  clauses. 

£•  The  fkct  th&t  a  town  was  incorpo- 
rated two  years  after  the  Colonial  Or- 
dinance of  1647t  declMrintr  the  public  rights 
in  errcat  ponds,  became  law,  with  boundaries 
neurJy  coincident  with  those  of  a  prior  private 
land  ffrant,  will  not  cause  tbe  territory  embraced 
thereby  to  be  treated  as  town  property  in  deter- 
minlnip  the  application  of  the  ordinance  to  ponds 
situated  therein,  where  the  town  is  not  shown  to 
have  ever  assumed  proprietorship  over  the  iand 
or  ponds,  and  they  appear  to  have  been  always 
dealt  with  as  private  property. 

8*  The  rights  in  a  e^reat  pond  which  had 
been  appropriated  to  private  persons* 

and  was  held  by  them  as  private  property  at  the 
time  the  Colony  Ordinance  of  1647,  declariuK  the 
public  ri^htd  in  threat  pondti,  became  operative, 
were  not  affected  by  thiit  ordinance. 

4.  Where  a  colony  conveyed  a  portion 
of  a  ^eat  pond  to  private  owners  prior 
to  the  taliinK  effect  of  the  Ordinance  of  1647. 
wjiieh  dc^ciared  tbe  public  riKiitsin  great  ponds, 
neither  it  nor  Jts  sulMr'qiiont  Rrantoe  of  the  re- 
main iu}f  portion  could,  as  owner  and  apart  from 
the  exnvifto  of  sovercljrn  powers,  draw  off  the 
water  of  the  pond  to  the  detriment  of  the  prior 
grrantees. 

6.  Although  the  Ordinance  of  1 647*  de- 
daring  the  public  rights  in  g^reat 
ponds,  became  applicable  in  Plsrmouth 
Colony  as  part  of  tiie  common  Itiw,  th(j  fiction 
that  tbe  common  law  has  existed  immemorially 
docs  not  require  its  application  to  transactions 
which  arose  prior  to  tiie  Provinct;  Charter  which 
made  such  law  applicable  therein. 

6.  A  corporation  composed  of  represen- 
tatives of  the  several  mills  owning  water- 
power  on  a  river,  which  has  built  and  maintains 
a  dam  at  the  outlet  of  the  reservoir,  and  controls 
the  whole  waterpower  in  the  interest  of  the 
owners  for  their  l)eneflt,  may  sue  to  enjoin  third 
persons  from  drawintr  water  from  the  reservoir. 

(September  3, 1891.) 

APPEALS  by  complainants  from  decrees  of 
the  Superior  Court  for  Bristol  County  dis- 
missing bills  tiled  to  enjoin  defendant  from 
drawing  water  from  the  Watuppa  Ponds.  Re- 
versed. 


Nora.— This  subject  has  received  extended  treat- 
ment in  a  note  appended  to  Henry  v.  Newburyport 
(Mass.)  6  L.  R'.  A.  179.  See  also  Watuppa  Reservoir 
Co.  y.  FaU  River,  1  L.  R.  A.  466,  U7  Mass.  666;  Pro- 
prietors  of  MlUs  v.  Braintroe  Water  Supply  Co.  4  L. 
R.  A.  272, 149  Mass.  478;  Fernald  v.  Knox  Wool  Co.  7 
L.  R.  A.  460,  82  Me.  42;  Atty-Gen.  v.  Revere  Copper 
Co.  9  L.  R.  A.  510, 162  Mass.  444. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  E.  R.  Hoar  and  Jenning^s  & 
Brajrton,  for  appellants: 

The  title  to  the  Watuppa  Ponds  was  in  the 
Colony  of  Plymouth. 

It  owoed  the  soil  and  the  waters  and  had  a 
right  to  convey  the  same. 

If  it  imposed  no  conditions  or  restrictions  in 
its  deed,  the  grantee  would  hold  upon  the  same 
conditions  on  which  the  State  held  it  and  no 
other. 

Cedar  Rapids  &  Af.  B,  R.  L.  Co.  v.  (hurt- 
Tight,  88  U.  8.  21  Wall.  310,  22  L.  ed.  682; 
VansickU  v.  Haines,  7  Nev.  249. 

The  Pocasset  deed  conveys  all  ponds,  waters, 
etc.,  in  explicit  terms.  It  is  not  a  case  of 
doubtful  construction  where  the  construction 
is  to  be  in  favor  of  the  public. 

See  Hdyoke  W,  P.  Co.  v.  Lyinan,  82  U.  S.  15 
WalL  500,  21  L.  ed.  138. 

It  is  to  be  construed  as  any  private  grant 
would  be  construed. 

Boston  V.  Richardson,  13  Allen,  156,  157. 

The  grant  is  absolute  and  unlimited  on  its 
face.  Unless  controlled  by  some  statute  of  the 
Colony  limiting  and  restricting  its  operation, 
the  riparian  owners  of  the  *'mi11  lot"  cannot 
be  deprive  of  the  natural  flow  of  the  stream 
without  compensation.  No  legislation  subse- 
quent to  the  grant  can  devest  them  of  any  part 
of  it. 

Dartmouth  College  v.  Woodward,  17  U.  S.  4 
Wheat  518,  4  L.  ed.  629;  Holden  v.  James,  11 
Mass.  896;  Cooley,  Const.  Lim.  360;  King  v. 
Dedham  Bank,  15  Mass.  454;  Jories  v.  Joniss,  6 
Cent.  Rep.  391,  104  N.  Y.  234;  Cedar  Rapids  db 
M.  R.  R.L.  Co.Y.  Gourtright,  supra;  New  Orleans 
Qas  L.  Co.  V.  Louisiana  L.  AH.  P.  db  Mfg.  Co. 
115  U.  S.  650.  29  L.  ed.  516;  Morawetz,  Priv. 
Corp.  § 419;  Brawns.  Grant,  116  U.  S.  207,  29 
L.  ed.  598;    Warren  v.  CJiarlestown,  2  Gray,  84. 

When  a  State  sells  a  water  privilege  it  cannot 
prevent  the  proper  and  reasonable  use  of  it,  nor 
derogate  from  the  beneficial  use  of  its  grant. 

Union  Mill  d  Min.  Co.  v.  Ferris,  2  Sawy. 
176;  Union  Mill  A  Min.  Co.  v.  Dangherg,  Id. 
450. 

A  legislative  grant  conveys  with  it  all  the 
fruits  and  effects  of  it. 

Tymannus  v.  Williams,  7  Humph.  80;  Shep. 
Touch.  89;  Rood  v.  New  York  &  E.  R.  Co.  18 
Barb.  80. 

Until  1692  the  Ordinance  of  1641^7  had  no 
force  in  Plymouth  Colony. 

LitehJUli  v.  Scituate,  186  Mass.  46;  Watuppa 
Reservoir  Co.  v.  Fall  River,  1  L.  R,  A.  466,  147 
Mass.  556. 

A  grant  in  Massachusetts  Colony,  prior  to 
1641,  of  a  pond  by  a  town,  would  have  been 
valid. 

Berry  v.  Raddin,  11  Allen,  580. 

A  grant  of  land  by  a  State  is  a  contract  gov- 
erned by  the  laws  in  force  when  it  is  made,  and 
is  protected  by  the  Constitution  from  impeach- 
ment by  a  subsequent  law. 

Walker  v.  WMtehead,  88  U.  S.  16  Wall.  814, 
21  L.  ed.  357;  Jackson  v.  Lamphire,  28  U.  S.  3 
Pet.  280,  7  L.  ed.  679. 

The  fact  that  in  the  deed  rivers,  waters,  etc., 
are  not  specifically  named,  makes  no  difference 
to  the  deed's  lesal  effect  in  conveying  all  the 
water  rights  and  privileges  which  by  law  ap- 
18  L.  R  A. 


pertained  to  the  land  bordering  upon  the 
stream. 

Whitney  v,  Whuler  Cotton  MiUs,  7  L.  R  A. 
613,  151  Mass.  396. 

If  the  State  owned  a  part  of  one  of  these 
ponda  it  would  have  no  right  to  divert  the 
waters  or  do  anything  to  or  with  them  that 
would  impair  or  interfere  with  the  rights  of 
other  parties  in  the  waters  of  the  pond. 

AttyOen.  v.  Revere  Copper  Co.  9  L.  R  A. 
510.  152  Mass.  444. 

The  Ordinance  of  1641-47  applied  solely  to 
ponds  lying  in  common,  which  means  ponds 
not  previously  conveyed  or  appropriated  in 
whole  or  in  part  to  any  particular  person  or 
persons. 

Tudor  V.  Cambridge  Water  Works,  1  Allen, 
164. 

Messrs.  James  F.  Jackson  and  Edward 
Hbrginnonf  for  appellee: 

The  Commonwealth  is  the  absolute  owner  of 
great  ponds,  holding  them  as  trustee  for  the 
public  uses  and  enjoyment,  by  a  title  similar  to 
that  which  it  has  in  navigable  rivers  and  tide 
waters,  and  no  private  rights  of  property  exist 
in  such  ponds. 

West  Roidniry  v.  Stoddard,  7  Allen,  158; 
Paine  Y.  Woods,  108  Mass.  160;  Fayy.  Salem  A 
D.  Aqueduct  Co.  Ill  Mass.  27;  Hittinger  v. 
Eames,  121  Mass.  539;  Atty-Qen.  v.  Jamaica 
Pond  Aqueduct  Corp.  133  Mass.  361:  Watuppa 
Reservoir  Co.  v.  FaU  River,  1  L.  R.  A.  466,  l47 
Mass.  548. 

The  reasoning  is  similar  to  that  ^veming  the 
consideration  of  public  and  pnvate  fishery 
rights. 

Cole  V.  Bastham,  133  Mass.  65. 

The  principle  already  applied  to  owners  on 
the  shore  is  applied  to  owners  upon  the  outlet 
stream. 

Femald  v.  Knox  Wool.  Co.  7  L.  R.  A.  459,  82 
Me.  42;  Fay  v.  Salem  d  D.  Aqueduct  Co.  Ill 
Mass.  27;  Pottery.  Howe,  2  New  Eng.  Rep.  167, 
141  Mass.  357. 

The  Ordinance  of  1647  is  not  only  in  force 
throughout  the  whole  territory  of  this  State, 
but  its  rule  was  established  as  the  law  of  the 
Plymouth  Colony. 

Barker  v.  Bates,  13  Pick.  255;  Watuppa  Res- 
ervoir  Co.  v.  FaU  River,  1  L.  R.  A.  466.  147 
Mass.  548,  556. 

The  principle  of  the  Ordinance  of  1647  was 
an  active  rule  of  law,  applicable  to  the  Wa- 
tuppa Pond,  Id  the  years  (1680,  1686)  when  the 
grants  now  relied  upon  by  plaintiffs  were  made; 
and  to  avail  plaintiffs  it  must  be  found  that  the 
grants  "  conveyed  to  them  the  title  to  the  ponds 
or  the  waters  thereof." 

Ibid. 

The  grants  must  be  construed  with  reference 
to  the  rules  of  law  existing  at  the  time  they 
were  given,  including  the  rule  found  in  the 
Ordinance  of  1647. 

Bishop.  Cont.  §§456,  460;  Dammanr.  Com- 
misHoners  of  S.  A  U.  Lands,  4  Wis.  414. 

The  terms  of  these  grants  are  to  be  taken 
most  strongly  against  the  grantees  and  in  favor 
of  the  grantor;  and  the  ^ants  will  not  be  held 
to  include  the  Watuppa  Pond  '*  unless  it  is  in- 
cluded in  its  terms  by  express  words  or  neces- 
sary implication. " 

Watuppa  Reservoir  Co.  v.  FaU  River,  supra; 
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Com.  ▼.  Boxhury,  9  Gray,  451,  492,  498; 
aUateland  v.  Norton,  6  Cush.  880;  Treai  v. 
L(yrd,  42  Me.  562;  Martin  v.  WaddeU,  41  U.  S. 
16  Pet.  367,  10  L.  ed.  997. 

The  Pocasset  grant  mentions  "  ponds  "  in  the 
habendum  clause;  "and  yet  if  the  thing  granted 
be  only  in  the  habendum  and  not  in  the  prem- 
ises of  the  deed,  the  deed  will  not  pass  it." 

Shep.  Touch.  75;  2  Greenl.  Cruise,  title  82, 
chap.  21,  §§  68.  78,  75;  Sumner  v.  WOliams,  8 
Mass.  162,  175;  Pynchon  v.  Steams,  11  Met. 
812,  316;  Qoodiitle  v.  Q%bb8,  5  Barn.  &  C.  709, 
717. 

Even  if  the  word  "ponds"  were  expressly 
mentioned  in  the  granting  clause,  it  should  not 
be  held  to  include  great  ponds  held  in  trust  for 
the  public  by  the  grantor. 

Beg.  V,  Northiirnberland,  Plowd.  810. 

If  the  terms  of  the  grants  are  ambiguous  as 
to  the  great  ponds,  evidence  of  contempora- 
neous and  long-continued  usage  is  admissible 
to  ascertain  the  intent. 

Rogers  v.  Goodtoin,  2  Mass.  477;  Chad  v. 
Til&ed,  2  Brod.  &  Bing.  403;  Duke  of  Beaufort 
V.  Swansea,  8  Exch.  425;  Jackson  v.  Wood^  13 
Johns.  846. 

If  anv  title  in  the  pond  passed  to  the  Propri- 
etors of  Freetown  or  of  Pocasset,  it  was  the 
legal  title  only,  the  beneficial  right  remaining 
in  the  public.  The  Proprietors  never  attempted 
to  convey  to  a  private  person.  If  thev  had  so 
attempted  it  would  have  been  ''in  violation  of 
law  and  of  no  eflfect." 

Atty-Qen,  v.  Betiere  Copper  Co,  9  L.  R.  A. 
510,  152  Mass.  444. 

The  ^ants  must  be  construed  with  reference 
,to  the  situation  of  the  parties,  the  state  of  the 
country  and  of  the  thing  granted. 

A  dams  V.  Frothingham,ZlAa8s.d52;  Com,  v. 
Boxbury,  9  Gray,  451,  498. 

Bodies  of  proprietors  bore  a  semi-political 
character,  and  although  for  certain  purposes 
they  have  been  held  to  po^ess  some  of  the 
rights  of  ordinarv  tenants  in  common,  yet, 
whether  under  the  name  of  "proprietors," 
"freemen,"  or  "  townsmen,"  their  organization 
largely  partook  of  a  public  nature. 

Com,  V.  Roxbury,  supra;  Angel  1  &  A.  Corp. 
chap.  6;  Order  of  Gen.  Ct.  of  Plym.  Rep.  12. 

The  Pocasset  proprietors  acted  in  the  manner 
common  to  such  bodies  in  both  colonies,  as  to 
their  meetings,  orders,  etc.  Both  Pocasset  and 
the  Freemen's  purchase  were  incorporated  as 
towns  soon  after  the  settlement.  The  former 
became  Tiverton  (1694)  and  the  latter  Freetown 
(1688).  When  the  boundary  disputes  with 
Freetown  (Rep.  10)  were  settled  in  1700  the 
aereement  was  made  between  "  the  proprietors 
of  Freetown"  and  "the  proprietors  of  Tiver- 
ton.'* The  line  they  agreed  upon  continued  to 
be  the  division  line  between  the  two  towns. 

Fowler's  Hist.  Fall  River,  pp.  21,  62. 

Holmes*  </.,  delivered  the.  opinion  of  the 
court: 

These  are  the  same  cases  which  are  reported 
in  147  Mass.  548.  Since  that  decision  other 
facts  have  been  added  to  the  agreed  statement 
and  the  cases  have  been  reargued  with  refer- 
ence not  only  to  the  facts  now  first  appearing 
but  also  to  the  old  ones,  and  we  have  been 
asked  to  reconsider  our  former  judgment. 
We  intend,  however,  to  express  no  opinion 
18  L.  R.  A. 


on  the  questions  passed  on  then,  because 
apart  from  the  questions  upon  which  our 
opinions  were  divided  we  are  agreed  that  the 
plaintiffs  now  make  a  case  culling  for  the 
interposition  of  this  court. 

The  plaintiffs  are  successors  in  title  to 
ffrantees  of  Plymouth  Colony,  to  whom  the 
land  under  and  on  both  sides  of  the  outlet 
of  the  pond,  the  Fall  River,  to  a  point  below 
the  plaintiff's  dam,  was  conveyed  as  pai't  of 
a  large  tract.  This  conveyance  was  made  on 
March  5,  1680,  to  Church,  Gray  and  others, 
and  is  known  as  the  Pocasset  grant  or  pur- 
chase. The  territory  described  in  the  grant- 
ing clause  of  the  deed  included  the  whole  of 
the  South  Watuppa  Pond  and  a  large  part, 
but  less  than  half,  of  the  North  Watuppa 
Pond.  The  halHjndum  is  "all  the  above 
mentioned  and  bounded  lands  with  all  and 
singular  the  woods,  waters,  coves,  creeks, 
ponds,  brooks,  benefits,  profits,  privileges, 
and  hereditaments  whatsoever  in  before  aris- 
ing, accruing,  belonging  or  thereto  anyways 
appertaining,  or  to  any  part  or  parcel  there- 
of.'*  The  plaintiffs  also  own  other  land  on 
the  Fall  River  as  successors  in  title  to  other 
grantees  of  Plymouth  Colony,  to  whom  an- 
other large  tract  was  conveyed  in  1656,  in- 
cluding all  of  the  North  Watuppa  Pond  not 
embraced  in  the  Pocasset  grant.  This  is 
known  as  the  Freemen's  purchase. 

The  new  questions  concern  the  effect  of 
these  deeds  and  more  especially  of  the  Po- 
casset grant.  Leaving  the  Ordinance  of  1647 
on  one  side  for  the  moment,  we  are  of  opinion 
that  that  grant  purported  to  convey  the  ponds 
and  waterpower  embraced  within  its  bounda- 
ries to  the  grantees  as  private  owners.  It  is 
argued  that  great  ponds  not  being  mentioned 
in  the  granting  clause  they  must  be  taken  to 
be  excepted,  and  that  the  habendum  cannot 
increase  the  gift.  But  no  such  technical  ar- 
gument can  be  allowed  to  prevail  against  the 
plain  meaning  of  one  of  our  early  deeds,  if 
It  ever  would  have  prevailed  in  a  case  like 
this  anywhere.  In  the  conveyances  made 
early  after  the  settlement  of  the  country,  arti- 
ficial rules  yield  to  the  intention  to  be 
gathered  from  the  four  corners  of  the  instru- 
ment, propter  inopiam  consilii,  Ipsmcli  Gram- 
mar Scliool  V.  Andrews,  8  Met.  584,  592  ;  Berry 
V.  Baddin,  11  Allen,  577,  581. 

It  is  argued  also  that  the  title  of  the 
grantees  is  to  be  dealt  with  on  the  same 
footing  as  the  title  of  a  town,  and  therefore 
as  subject  to  the  Ordinance  of  1647  when  that 
became  the  law.  If  so,  then  if  the  land  at 
the  outlet  of  the  pond  was  held  undivided 
by  the  original  proprietors  until  after  the 
Province  Charter  (1692),  it  might  follow 
that  the  former  decision  in  this  case  was  still 
applicable.  The  Town  of  Tiverton  was  in- 
corporated in  1694,  with  boundaries,  it  is 
said,  nearly  coincident  with  those  of  the  Po- 
casset grant.  Moreover  we  presume  that  there 
is  no  doubt  that  "  in  the  early  settlements  in 
the  country,  proprietors,  commoners  and 
towns  were  often  confounded. "  2  Dane,  Abr. 
698.  If  we  had  before  us  a  case  where  after 
a  grant  of  land  and  a  great  pond  to  proprie- 
tors the  same  grantees  or  their  successors  were 
incorporated  as  a  town  and  thereafter  the 
town  had  assumed  to  act  as  the  proprietor  of 
17 
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the  land  and  pond,  and  In  that  state  of  things 
the  Ordinance  of  1647  came  into  operation, 
we  might  hesitate  to  say  that  the  pond  was 
not  within  the  scope  of  the  ordinance.  West 
Boxbury  v.  Stoddard,  7  Allen,  158,  171.  But 
the  elements  of  the  case  supposed  or  of  any 
equivalent  to  it  are  wanting.  The  original 
conveyance,  the  Pocasset  grant,  is  not  a  grant 
to  or  the  incorporation  of  a  town.  It  is  a 
sale  of  land  as  private  property  to  private 
individuals  for  a  substantial  sum  of  money. 
As  we  have  said  this  sale  embraced  the  water 
rignt  now  claimed.  So  far  as  appears,  or  as 
we  have  any  reason  to  suspect,  the  whole 
land  aad  water  rights  conveyed  have  been 
dealt  with  as  private  property  from  that  day 
to  this.  There  is  no  ground  for  saying  that 
when  the  Ordinance  of  1647  became  law  in 
the  Plymouth  Colony  or  at  any  later  moment 
it  found  the  Watuppa  ponds  the  property  of 
the  Colony  or  of  a  town  or  in  a  like  position 
for  the  purposes  of  the  ordinance.  We  may 
add  that  the  Town  of  Tiverton  was  not  in 
existence  until  two  years  after  the  date  of 
the  Province  Charter  which  it  seems  is  to  be 
taken  as  the  date  when  the  Ordinance  of  1647 
was  extended  to  Plymouth.  Litchfield  v. 
Scituate,  136  Mass.  39,  46,  47. 

There  is  no  doubt,  of  course,  that  if  the 
pond  and  the  rights  claimed  by  the  plaintiffs 
had  been  appropriated  to  private  persons  be- 
fore the  ordinance  went  into  effect  those  rights 
remained  unaffected  afterwards.  Berry  v. 
Baddin,  11  Allen,  577.  Again  we  do  not 
understand  it  to  be  disputeathat  if  the  orig- 
inal Pocasset  grantees  got  a  private  right  to 
the  waterpower  now  used  by  the  plaintiffs, 
and  did  not  lose  it  at  the  date  of  the  Province 
Charter,  the  plaintiffs  now  have  it.  It  seems 
to  be  plain  that  whatever  mill  or  water  rights 
the  Pocasset  grantees  had  at  the  mouth  of 
the  pond  they  conveyed  to  the  plaintiff's 
predecessors  in  title.  Finally,  if  the  whole 
of  the  Watuppa  ponds  was  the  subject  of 
private  ownership  or  if  the  colony  retained 
a  part  of  one  subject  to  its  conveyance  of 
the  rest  to  the  Pocasset  grantees,  the  other 
owner,  whether  the  grantees  of  the  Freeman's 
purchase  or  the  colony,  in  its  capacity  of 
owner  and  apart  from  the  exercise  of  sover- 
eign powers,  could  not  draw  off  the  water  to 
the  detriment  of  the  Pocasset  grantees.  See 
T^d^  V.  Gambi'idge  Water  Works,  1  Allen, 
164 ;  Smith  v.  Moodus  Water  P.  Co.  38  Conn. 
460. 

The  only  question  which  remains  is 
whether  the  Onlinance  of  1647  modifies  the 
conclusion  to  which  we  have  come  apart  from 
it  This  may  be  answered  in  a  few  words. 
In  Litchfield  v.  Scituate,  186  Mass.  89.  46,  it 
is  said  that  there  is  no  sufficient  evidence 
that  the  ordinance  was  the  law  of  Plymouth 
Colony  before  its  union  with  Massachusetts 
under  the  Province  Charter,  and  on  the  next 
oage  the  time  when  the  Province  Charter 
passed  the  seals  is  indicated  as  the  moment 
when  we  are  to  take  it  that  the  ordinance  be- 
came applicable  to  that  part  of  the  State. 
It  is  true  that  when  it  did  become  applicable 
it  became  so  as  part  of  the  common  law  and 
that  the  fiction  generally  applied  in  respect 
to  the  common  law  is  that  it  is  only  de- 
clared by  the  courts  and  has  existed  imme- 
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morially.  But  when  the  Ordinance  of  1647 
is  said  to  be  part  of  the  common  law  of 
Plymouth  all  that  is  meant  is  that,  as  we 
said  in  Litchfield  v.  Sdtuate,  it  has  been  ex- 
tended to  that  territory  by  usage  and  by 
judicial  decision.  Such  an  extension  does 
not  necessitate  a  fiction  that  the  law  has 
been  so  always,  which  would  be  as  unrea- 
sonable as  a  change  of  private  riehts  in  the 
guise  of  a  declaratory  statute.  It  is  fiction 
enough  if  we  assume  that  the  common  law 
of  Plymouth  conformed  to  the  ordinance  from 
the  date  of  the  Province  Charter,  a  date  too 
late  to  affect  the  plaintiffs  in  this  case.  An 
illustration  may  be  suggested  from  our  com- 
mon law  as  to  prescription.  This  has  con- 
formed to  the  Statute  of  Limitations  as  they 
have  been  altered  from  time  to  time.  Mdcin 
V.  Whiting,  10  Pick.  295.  297;  Eds(m  v. 
MunseU,  10  Allen,  557,  565;  Coolidge  v. 
Learned,  8  Pick.  504.  But  we  do  not  suppoae 
that  it  would  be  argued  that  when  the  stat- 
ute was  changed  the  common  law  was  changed 
for  past  time,  retrospectively,  so  that,  for 
instance,  the  use  of  a  way  for  twenty  years 
v^hile  the  Statute  of  1786,  chap.  18,  was  in 
force  should  now  be  held  to  have  gained  a 
right,  although  at  the  time  it  was  insufiScient 
to  do  so. 

There  is  no  question  made  as  to  the  rem- 
edy, if  the  plaintiff's  riirhts  are  established. 
Tudor  V.  Cambridge  Water  Works,  1  Allen, 
164. 

We  regard  what  we  have  said  as  sufficient 
to  establish  the  rights  of  the  Troy  Cotton  A 
Woolen  Manufactory.  It  owns  the  land  at 
the  outlet  of  the  pond.  This  being  so,  prob- 
ably it  is  not  regarded  as  material  whether 
an  injunction  shall  be  issued  in  the  case  of 
the  Watuppa  Company  also.  That  is  a  cor- 
poration made  up  of  the  representatives  of 
the  several  mills  owning  waterpower  on 
Fall  River,  but  seems  not  itself  to  be  an 
owner  of  land  or  water  rights.  We  gather, 
however,  from  the  facts  admitted  that  it  has 
built  and  is  in  possession  of  a  dam  at  the 
outlet  of  the  pond  and  controls  the  whole 
waterpower  in  the  interest  of  the  owners  for 
their  benefit.  We  are  disposed  to  think  that 
it  shows  a  sufficient  possession  under  the 
title  of  the  owners  to  warrant  the  issuing  of 
an  injunction  in  its  behalf. 

Decree  for  plaintiffs. 


Wilbur  H.  POWERS 

V. 

Jerome  F.  MANNING. 
(2  Cases.) 


(....Mass.. 


.) 


i.  A  note  'payable  *'when  the  United 
States  pays  Judgments  of  the  Gourt  of 
Ck>mmi8sIoner8  of  Alabama  Claims  ip  the  so-called 
olasB  two  cases"  became  due  when  a  dividend  had 


Note.— Judges  of  Court  of  OommiasUmurs  of  Akh 

hama  Gaims. 

The  judges  of  the  Ck>iirt  of  GommiaBlooen  of 

Alabama  Claims  hold  their  offices  while  the  ooort 

continues  to  exist,  unless  they  are  lawfully  te- 
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lieen  paid  upon  such  portion  of  the  Judgments  as 
to  substantially  exhaust  the  fund  applicable  to 
them.    Full  payment  was  not  jieoessary. 

8.  Each  aepajrate  item  of  an  aeoomit 
upon  which  suit  is  brought  may  be  composed  of 
several  elements  If  all.taken  together  constitute 
but  a  single  item  of  charge  upon  the  same  subject 
matter. 

8.  The  fees  of  comniflBioners  appointed 
to  take  testimony  by  the  Court  of  Commis- 
sioners of  Alabama  Claims  are  not  regulated  by 
n,  8.  Bev.  Stat.,  1 847,  but  such  conunissloners  may 
make  any  contract  in  regard  to  compensation 
which  may  be  agreed  upon. 

4.  In  eonsideiin^  exceptions  to  rolinfl^ 
of  the  trial  court  in  an  action  to  recover 
compensation  for  acting  as  commissioners  to  take 
testimony  under  appointment  by  the  Court  of 
Commissioners  of  Alabama  Claims,  the  Supreme 
Court  will  not  receive  a  copy  of  the  instructions 
issued  by  that  court  to  its  commiasionerB;  if  ma- 
terial it  should  have  been  put  in  evidence  at  the 
trial. 

6.  An  attorney's  withdrawal  tnna  a 
case  before  it  is  finished*  even  without  the 
consent  of  his  client  or  the  court,  will  not  deprive 
him  of  the  right  to  compensation  for  services  al- 
ready rendered,  if  it  was  for  good  cause  upon 
reasonable  notice  and  the  client  was  not  preju- 
diced thereby. 

(September.6, 1881.) 

EXCEPTIONS  hy  defendant  to  ruling  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  two  actions  brought  to 
recover  the  amount  alleged  to  be  due  on  certain 
promissory  notes,  and  also  to  recover  for  serv- 
ices alleged  to  have  been  rendered  by  plaintiff 
to  defendant,  in  which  the  court  found  for 
plaintiff.     OverrtUed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jerome  F.  Manning,  defendant,  in 
propriapersona. 

Mr.  H.  L*  Boutwell  for  plaintiff. 

I«atlirop»  J.,  delivered  the  opinion  of  the 
court: 

These  are  two  actions  of  contract  tried  in 
the  superior  court,  without  a  jury.  In  each 
case  the  presiding  justice  found  for  the 
plaintiff ;  and  the  case  comes  before  us  on  the 
defendant's  exceptions. 

The  first  count  in  the  first  case  is  on  a 
promissory  note,  dated  July  11,  1884,  by  the 
terms  of  which  the  defendant  promised  to 
pay  the  plaintiff  the  sum  of  $685,  "when  the 
United  States  pays  judgments  of  the  Court 
of  Commissioners  of  Alabama  Claims  in  the 
so-called  class  two  cases.'* 

The  defendant  asked  the  court  to  nile  that 
this  note  did  not  become  due  and  payable 
until  the  United  States  had  paid  all  such 
judgments  in  full,  and  that  this  action,  as 
to  said  note,  had  been  prematurely  brought. 


The  court  refused  so  to  rule,  as  it  appeared 
at  the  trial  that  the  United  States  had  sub- 
stantially paid  all  judgments  of  the  first  clasft 
in  full,  and  had  paid  85.22  per  cent  of  the 
greater  part  of  the  judgments  of  the  second 
class,  and  substantially  exhausted  the  fund. 

The  Court  of  Commissioners  of  Alabama 
Claims  was  constituted  by  the  United  States 
Statute  of  June  23,  1874,  for  the  purpose  of 
receiving  and  examining  all  claims,  admis- 
sible under  the  Act,  resulting  from  damage 
caused  by  the  Alabama  and  other  designated 
confederate  cruisers.  The  claims  allowed  by 
this  tribunal  did  not  equal  the  amount  of  the 
award  of  the  arbitrators  appointed  in  pursu- 
ance of  the  Treaty  of  Washington  between 
the  United  States  and  Great  Britain,  and 
which  had  been  paid  to  the  United  States. 

The  Court  of  Commissioners  of  Alabama 
Claims  having  ceased  to  exist,  Congress,  by 
the  Act  of  June  5,  1882,  re-established  it  for 
the  term  of  two  years.  By  §  4  it  was  au- 
thorized to  receive  and  examine  the  claims 
mentioned  in  S  5,  and  to  enter  judgments  for 
the  amounts  allowed  therefor  in  two  classes. 
Section  5  defines  the  claims  of  the  two 
classes.  Section  7  provides  that  the  judg- 
ments rendered  by  the  court  under  the  Act 
shall  be  paid  by  the  secretary  of  the  treasury 
out  of  the  sum  of  money  paid  to  the  United 
Sta^s  under  the  Treatjr  of  Washington,  and 
not  appropriated  to  claims  proved  under  pre- 
ceding legislation.  Section  8  provides  that 
"judgments  entered  in  the  first  class  shall  be 
paid  before  judgments  of  the  second  class 
are  paid.  If  the  sum  of  money  so  appro- 
priated shall  be  insufilcient  to  pay  the  judg- 
ments of  the  first  class,  they  shall  be  paid 
according  to  the  proportions  which  they 
severally  bear  to  the  whole  amount  of  such 
unappropriated  sum.  If  such  sum  shall  be 
sufllcient  to  pay  the  judgments  of  the  first 
class  and  not  sufficient  to  pay  the  judgments 
of  the  second  class,  the  latter  judgments 
shall  be  paid  according  to  the  proportions 
which  they  severally  bear  to  the  residue  of 
such  unappropriated  sum  after  the  judgments 
entered  in  the  first  class  are  paid."  22  U. 
S.  Stat,  at  Large,  98. 

Construing  the  condition  contained  in  the 
note  in  suit  and  the  finding  of  the  court  in 
connection  with  the  terms  of  this  Statute, 
we  are  of  opinion  that  the  ruling  requested 
was  rightly  refused. 

The  award  of  the  arbitrators  was  to  the 
United  States  as  a  nation ;  and  the  fund  was 
"to  be  distributed  by  Congress  as  it  saw  fit. 
No  individual  claimant  had,  as  matter  of 
strict  legal  or  equitable  right,  any  lien  upon 
the  fund  awarded,  nor  was  Congress  Under 
an^  legal  or  equitable  obligation  to  pay  any 
claim  out  of  the  proceeds  of  that  fund.** 
Williams  v.  Heard,  140  U.  S.  629,  587,  588, 


moved  therefrom;  and  on  continuance  of  the  court 
for  a  further  term  they  continue  in  ofBoe  without 
the  neoesBlty  of  a  reappointment.  Manninjr  v. 
French,  4  L.  B.  A.  889,  U9  Mass.  891. 

Jurisdiction,  practice  and  procedure  of  the  Court 
of  Ck>mm1a8loner8  of  Alabama  Claims.  See  notes  to 
Kingsbury  v.  Mattocks  (Me.)  3  L.  R.  A.  468. 

The  payment  of  the  expenses  of  the  Geneva  Ar- 
bitration has  not  been  charged  by  Congreas  upon 
18  L.  R.  A. 


the  fund  received  under  the  award.    CTnlted  States 
V.  Weld,  127  U.  8.  61,  82  L.  ed.  «8. 

The  prohibition  in  the  Act  of  1874  concerning 
compensation  for  coUecting  such  claims  is  limited 
to  liens,  sales  or  assignments  creating  a  right  of 
property  in  the  claim  itself,  and  not  to  personal 
a«rreementB  as  to  compensation.  Bachman  v.  Law- 
son,  109  U.  8.  669,  27  L.  ed.  1067.  See  note  to  Kings, 
bury  V.  Mattocks  (Me.)  8  L.  R.  A.  462. 
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35  L.  ed.  550,  553,  554.  When,  therefore, 
the  note  in  suit  was  made  payable  '*  when  the 
United  States  pays  judgments  of  the  Court 
of  Commissioners  of  Alabama  Claims  in  the 
so-called  class  two  cases, "  the  parties  to  the 
note  had  reference  to  claims  which  could  be 
enforced  only  under  the  terms  of  the  Statute, 
which  were  to  be  paid  out  of  a  specific  fund, 
in  subordination  to  cases  of  the  first  class, 
and  which  were  in  a  certain  contingency  to 
be  paid  proportionally. 

The  remaining  exception  in  the  first  case 
may  be  briefly  disposed  of.  The  second 
count  is  on  an  account  annexed,  which  con- 
tained over  twenty  items.  The  defendant 
objected  to  several  of  these  items  on  the 
ground  that  the  plaintiff  sought  in  each  of 
them  to  recover  for  services  in  several  differ- 
ent matters,  and  the  defendant  asked  the 
court  to  rule  that  the  plaintiff  could  recover 
for  but  one  matter  of  charge  under  each  of 
said  items,  and  also  asked  the  court  to  rule 
tliat  there  could  be  no  recovery  on  any  of 
said  items.  The  court  found  upon  the  evi- 
dence, as  a  fact,  that  the  different  matters 
mendoned  in  each  of  said  items  constituted 
one  item  of  charge  upon  the  same  subject 
matter;  and  refused  to  give  the  rulings  re- 
quested. One  of  these  items  is  as  follows: 
"1885,  Dec.  8.  To  letter  to  Payson  and 
Speer,  and  two  page  letter  to  Brigham,  $3." 

If  these  letters  related  to  the  same  subject 
matter,  we  are  unable  to  see  why  one  charge 
might  not  be  made,  and  why,  being  so 
charged,  they  could  not  be  inserted  in  one 
item.  The  other  items  arc  similar  and  fall 
within  the  same  rule. 

The  case  of  Jones  v.  llsle^,  1  Allen,  273, 
on  which  the  defendant  relies,  is  clearly 
distinguishable.  The  defendant  in  that  case 
filed  a  declaration  in  setoff,  one  item  of 
which  was  as  follows :  "To  goods  sold,  ma- 
terials found,  and  work  done,  $100." 

At  the  hearing  before  an  auditor,  the'  de- 
fendant introduced  evidence  of  several  dis- 
tinct matters  of  charge  under  said  item.  At 
the  trial  this  item  was  disallowed.  In  de- 
livering the  opinion  of  the  court.  Chapman, 
/.,  saia :  "The  item  in  the  account  in  set- 
off, 'To  goods  sold,  materials  found,  and 
work  done,  $100,'  should  not  have  been  en- 
tirely rejected.  In  many  cases  all  these  par- 
ticulars may  enter  into  a  single  item  of 
charge.  And  any  single  thing  of  which  that 
item  gives  reasonable  notice  might  have  been 
prov^.  But  it  appears  that  the  auditor  al- 
lowed the  defendant  to  prove  several  partic- 
ulars, with  the  various  prices  of  the  same, 
under  this  single  item.  This  was  erroneous. 
Under  a  single  item  of  his  bill,  the  defend- 
ant should  have  been  limited  to  the  proof  of 
a  single  article." 

In  the  second  case,  one  of  the  counts  was 
on  an  account  annexed  in  which  the  plaintiff 
sought  to  recover  on  an  oral  agreement  made 
between  himself  and  the  defendant,  by  which 
the  defendant  promised  to  pay  him  at  the 
rate  of  |20  a  day  for  every  business  day  in 
which  he  was  engaged  in  taking  depositions, 
as  a  commissioner  appointed  by  the  Court  of 
Alabama  Claims,  for  the  defendant.  Other 
counts  were  upon  promissory  notes,  the  con- 
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sideration  of  which  was  services  rendered  as 
such  commissioner  and  as  an  attorney. 

The  charges  for  such  services  are  found  by 
the  court  not  to  conform  either  in  form  or 
amount,  to  the  provisions  of  U.  S.  Rev.  Stat. , 
847.  The  defendant  asked  the  court  to  rule 
"that  the  plaintiff,  as  commissioner  of  the 
Court  of  Commissioners  of  Alabama  Claims, 
was  a  public  officer ;  that  the  fees  to  which 
he  was  entitled  for  services  as  such  commis- 
sioner were  regulated  by  the  Revised  Statutes 
of  the  United  States,  §  847 ;  and  that  he  can 
recover  no  more  fees  than  those  prescribed  in 
the  said  section,  even  though  the  defendant 
expressly  agreed  to  pay  him  more ;  and  also 
that,  having  made  a  special  contract  in  ref- 
erence to  his  fees  which  is  opposed  to  public 
policy,  the  plaintiff  cannot  recover  on  a 
qtuintum  meruit.  The  court  refused  so  to 
rule,  and  found  for  the  plaintiff. 

Section  847.  U.  S.  Rev.  Stat.,  is  entitled 
"  Commissioners*  Fees, "  and  prescribes  what 
are  the  legal  fees  of  such  persons.  Section 
823  of  the  same  chapter  provides  that  "the 
following  and  no  other  compensation  shall 
be  taxed  and  allowed  to  attorneys,  solicitors, 
and  proctors  in  the  courts  of  the  United 
States,  to  district  attorneys,  clerks  of  the 
circuit  and  district  courts,  marshals,  com- 
missioners, .  .  .  except  in  cases  other- 
wise expressly  provided  by  law.  But  noth- 
ing herein  shall  be  construed  to  prohibit 
attorneys,  solicitors,  and  proctors  from 
charging  to  and  receiving  from  their  clients, 
other  than  the  government,  such  reasonable 
compensation  for  their  services,  in  addition 
to  the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States, 
or  may  be  agreed  upon  between  the. parties." 

The  commissioners  mentioned  in  the  above 
sections  are  undoubtedly  the  commissioners 
authorized  by  section  627  of  the  United  States 
Revised  Statutes,  to  be  appointed  by  each 
circuit  court.  This  was  expressly  sodecided 
by  Judge  Choate  in  Sedgwiek  v.  Qrinnell,  10 
Ben.  6,  and  is  apparent  from  a  consideration 
of  all  the  provisions  of  the  chapter.  Thus, 
b^  §  846,  the  accounts  of  "commissioners  of 
circuit  courts*'  are  required  to  be  examined 
and  certified  by  the  district  judge  of  the 
district  for  which  they  are  appointed.  The 
fees  which  are  allowed  them  by  §  847,  ai;e 
for  services  imposed  upon  commissioners  of 
the  circuit  court  by  other  sections  of  the 
Revised  Statutes. 

We  are  of  opinion,  therefore,  that  the  fees 
of  the  plaintiff,  as  commissioner  are  not  reg- 
ulated by  U.  S.  Rev.  Stat.,  §  847.  It  is  ac- 
cordingly  unnecessary  to  determine  whether 
the  words  in  section  823,  "the  following  and 
no  other  compensation  shall  be  taxed  and 
allowed  to  .  .  .  commissioners, "  refer  to 
anything  more  than  the  costs  which  may  be 
taxed  for  their  services,  or  to  their  claims 
against  the  government  of  the  United  States, 
when  acting  in  a  judicial  or  ministerial 
capacity,  and  prevent  them  from  making  a 
contract  for  services  on  such  terms  as  may  be 
agreed  upon. 

At  the  argument  in  this  court,  the  defend- 
ant produced  a  certified  copy  of  certain  in- 
structions, which  on  June  5,  1883,  the  Court 
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of  Commissioners  of  Alabama  Claims  di- 
rected its  clerk  to  issue  ^'to  commissioners 
appointed  and  authorized  to  take  testimony 
to  be  used  in  the  trial  of  causes  pending  be- 
fore it."  We  declined  to  receive  this  copy, 
being  of  the  opinion  that  if  the  instructions 
had  any  bearing  upon  the  question  of  the 
power  of  the  parties  to  make  the  alleged 
contract  for  fees,  they  should  have  been  put 
in  evidence  at  the  trial  of  the  case.  We  see 
no  reason  to  change  our  views. 

The  plaintiff  also  seeks  to  recover,  on  an 
account  annexed,  for  services  rendered  to  the 
defendant,  as  an  attornej^  and  counsellor  at 
law,  in  the  courts  of  this  Commonwealth, 
and  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts. 

The  plaintiff  testified  that  he  withdrew 
from  the  defendant's  service,  as  attorney  and 
counsellor  at- law,  on  February  2,  1886,  and 
on  that  day  gave  the  defendant  and  all  his 
opponents  notice  in  writing  of  his  with- 
drawal ;  that  the  case  of  Am^  against  Manning 
was  then  upon  the  trial  list;  that  Charles 
Cowley.  Esq. ,  also  appeared  for  the  defend- 
ant, and  that  such  withdrawal  was  without 
the  consent  of  the  court  or  of  his  defendant. 
The  defendant  asked  the  court  to  rule  that  the 
plaintiff  was  not  entitled  to  recover  in  this 
action  for  any  services  performed  by  him  in 
defending  the  action  of  Amy  against  Man- 
ning in  this  court,  because  he  withdrew 
therefrom,  before  the  trial  thereof,  without 
the  consent  of  the  defendant  or  of  the  court. 
Also  that  the  same  rule  of  law  applied  to  all 
actions  pending  where  the  defendant  was  a 
party  and  the  plaintiff  was  his  counsel,  when 
the  plaintiff  withdrew  therefrom.  The  judge 
found  from  the  evidence  that  the  conduct  of 
said  Manning  was  such  that  the  plaintiff  was 
fully  justified  in  withdrawing  from  said 
suits,  and  that  said  Manning  had  other  coun- 
sel, and  suffered  no  damage  on  account  of 
said  withdrawals  and  declined  to  give  the 
rulings  requested. 

The  defendant  relies,  in  support  of  his 
proposition  that  an  attorney  cannot  withdraw 
his  appearance  for  a  party  without  leave  of 
court,  upon  the  case  of  United  States  v.  Gurry, 
47  U.  8.  6  How,  106.  12  L.  ed.  363,  where 
language  to  this  effect  is  used  bjr  Chief  Jus- 
<fC6  Taney.  The  point  decided  in  that  case 
was  that  the  citation  or  notice  of  an  appeal 
might  be  served  upon  the  attorney  of  record 
of  the  appellees,  while  his  name  remained 
upon  the  docket  of  the  court  below,  although 
he  had  in  fact  been  discharged  by  his  clients. 
The  remark  of  the  chief  justice  is  not  to  be 
taken  as  the  statement  of  a  general  princi- 
ple, apart  from  the  question  before  the  court. 
That  it  was  not  so  intended  is  shown  by  the 
context.  The  entire  quotation  is  as  follows : 
"*  So,  too,  as  to  the  service  of  the  citation  on 
the  attorney.  It  is  undoubtedly  good,  and 
according  to  the  established  practice  in  courts 
of  chancery.  No  attorney  or  solicitor  can 
withdraw  his  name,  after  he  has  once  entered 
it  on  the  record,  without  the  leave  of  the 
court.  And,  while  his  name  continues  there, 
the  adverse  party  has  a  right  to  treat  him  as 
the  authorized  attorney  or  solicitor,  and  the 
service  of  notice  upon  him  is  as  valid  as  if 
served  on  the  party  himself.  **  See  also  De  la 
13  L.  R.  A. 


PoU  V.  Dick,  L.  R.  29  Ch.  Div.  351,  3d 
Common  Law  Rule  of  this  court ;  23d  Equity 
Rule. 

No  case  has  been  called  to  our  attention 
which  holds  that,  as  between  an  attorney 
and  his  client,  leave  of  court  is  required  be- 
fore a  contract  between  them  can  be  ended. 

It  is  stated  inl  Tidd,  Pr.  9th  ed.  86,  that 
"when  an  attorney  once  appears,  or  under- 
takes to  be  attomejr  for  another,  he  shall  not 
be  permitted  to  withdraw  himself;  and  it  is 
said  to  be  his  duty  to  proceed  in  the  suit, 
although  his  client  neglect  to  bring  him 
money,"— citing  1  Sid.  31.  This,  however, 
is  not  the  law  of  England  or  of  this  country 
to-day. 

The  question  was  thoroughly  considered 
in  England  in  the  case  of  Vanmndau  v. 
Brmtne,  9  Bin^.  402,  and  it  was  held  that  an 
attorney  might  for  reasonable  cause  and  upon 
reasonable  notice,  abandon  the  conduct  of  a 
case,  and  recover  his  fees.  In  regard  to  the 
case  in  Siderfin,  Tindal,  Ch.  J.,  said  :  ** Now 
in  the  report  in  Siderfin  no  facts  are  stated 
to  explain  the  decision  of  the  court.  It  may 
be,  probably  was,  the  fact,  that  the  attor- 
ney on  the  very  day  of  the  assizes  deserted 
the  conduct  of  the  cause,  giving  his  client 
neither  time  nor  opportunity  to  obtain  other 
professional  assistance ;  if  so,  the  decision 
of  the  court  was  proper."  See  also  Rowson 
V.  JSarle,  M.  &  M.  538 ;  Wadsuxyrth  v.  Mar- 
shall,  2  Cromp.  &  J.  665  ;  Whitehead  v.  Lord, 
7  Exch.  691 ;  Harris  v.  Osboum,  2  Cromp.  & 
M.  629. 

In  Elliot  V.  Lawton,  7  Allen,  274,  it  was 
held,  in  accordance  with  the  English  decis- 
ions, that  the  contract  of  an  attorney  with 
his  client  was  an  entire  and  continuous  con- 
tract; and  that  the  Statute  of  Limitations 
did  not  be^in  to  run  until  the  final  service 
was  performed.  In  answer  to  the  obiection 
that  by  holding  the  service  to  be  entire  the 
attorney  would  be  precluded  from  enforcing 
any  claim  for  services  until  the  final  termina- 
tion of  the  suit,  Mr.  Justice  Dew^y,  in  de- 
livering the  opinion  of  the  court,  said :  "To 
this  it  has  been  answered  that  such  would  be 
the  effect,  if  nothing  has  occurred  to  change 
the  relation  of  the  parties  and  their  duties 
to  each  other ;  but  from  the  nature  of  this 
contract  it  may  be  terminated  previous  to 
the  termination  of  the  suit,  for  a  good  and 
sufficient  cause,  and  upon  reasonable  notice. 
Hence  it  has  been  hoi  den  that  failure  to  sup- 
ply reasonable  funds,  or  any  other  substan- 
tial cause  for  not  further  proceeding  in  the 
case,  would  justify  the  attorney  in  withdraw- 
ing from  it,  and  in  such  a  case  a  present 
right  to  enforce  his  claim  for  past  services 
would  arise,  and  of  course  also  from  that 
period  the  Statute  of  Limitations  would 
commence  running." 

In  Rush  V.  Cav-enaugh,  2  Pa.  187,  which 
was  an  action  for  slander,  the  plaintiff,  an 
attorney,  collected  a  sum  of  money  for  the 
defendant,  and  retained  it  for  his  fees.  The 
defendant  thereupon  called  him  a  thief,  rob- 
ber, and  cheat.  One  question  raised  was 
whether  the  plaintiff,  who  had  been  employed 
by  the  defendant  to  prosecute  a  person  crim- 
inally, was  entitled  to  any  fees,  having 
abandoned  the  prosecution.    It  was  held  that 
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if  he  were  satisfied  of  the  innocence  of  the 
accused,  he  was  entitled  to  abandon  the  prose- 
cution, and  recover  compensation ;  and  that 
he  was  not,  to  quote  the  language  of  Gibson, 
Gh.  J,,  "bound  to  give  credence  to  the  in- 
structions of  a  heated  client,  rather  than  to 
the  sober  testimony  of  a  dispassionate  wit- 


In  Tenney  v.  Berger,  98  N.  Y.  524,  it  was 
held  that  the  employment  by  the  client,  with- 
out the  consent  of  his  attorney,  of  counsel 
against  whom  the  attorney  had  personal  and 
professional  objections,  and  with  whom  he 
was  unwilling  to  be  associated,  was  a  justi- 
fiable cause  for  his  withdrawal  from  a  case ; 
and  that,  upon  reasonable  notice  of  such 
withdrawal,  he  was  entitled  to-  recover  for 
services  rendered. 

In  the  case  at  bar,  we  are  of  opinion  that, 
on  the  facts  found,  the  presidinff  judge 
rightly  refused  to  rule  as  requested  by  the 
defendant. 

The  only  remaining  exception  relates  to  a 

gromissory  note  payable  "when  the  United 
tates  pays  judgments  of  the  Court  of  Com- 
missioners of  Alabama  Claims. "  This  is 
disposed  of  by  the  conclusion  we  have  reached 
on  a  similar  question  in  the  first  case. 

The  result  is  that  in  each  case  the  order 
must  be— 
Eitcept%oii%  overruled. 


Nathaniel  P.  BENSON,  Appt., 

«. 

Charles  A.  GRAY. 
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1.  A  eontract  fbr  the  tnuuiportatioii  of 
Uve-stock,  which  provides  that  it  shall  be  at 
owner^B  risk  during  transportation,  loading  and 
unloading;  that  it  must  be  taken  away  within 
twenty-four  houn  after  being  unladen  from  the 
oars;  that  the  carTler*8  liability  shall  cease  '"after 
their  arrival  at  their  pUce  of  destination  and  un- 
lading,** and  that  if  not  taken  away  it  will  be 
stored  at  owner^s  risk,— places  the  duty  of  un- 
loading on  the  carrier. 

2.  A  rale  of  a  carrier*  known  to  the 
shipper,  requiring  the  latter  to  unload  live- 
stock from  the  cars,  will  not  override  an  express 
contract  placing  that  duty  on  the  carrier. 

(September  18, 1881.) 

APPEAL  by  plaintiflE  from  a  judgment  of 
the  Superior  Court  for  Bristol  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  two  horses  shipped  by 
plaintiff  over  the  Old  Colony  Railroad  from 
Boston  to  New  Bedford.  Judgment  far  plain- 
tiff. 


The  facts  are  stated  in  the  opinion. 
MewTB.  Lem  Le  B.  Holmes  and  EUot  D. 
Stetson  for  appellant. 
Mr.  W.  H.  Cobb  for  appellee. 

Allen,  «/.,  delivered  the  opinion  of  the 
court: 

The  transportation  of  the  plaintiff's  horses 
was  under  an  express  contract.  This  contract 
was  prepared  by  the  railroad  company,  and 
called  "Live  Stock  Receipt."  In  it  tlie  com- 
pany acknowledged  the  receipt  of  the  two 
horses  marked  for  the  plaintijf  at  New  Bed- 
ford, Mass.,  "which  the  company  promises 
to  forward  by  its  railroad,  and  deliver 
to  or  order  at  its  depot  in  .     He  or 

they  first  paying  freight  for  the  same. "  •*  N. 
B.  If  merchandise  be  not  called  for  on  its 
arrival,  it  will  be  stored  at  the  risk  and  ex- 
pense of  the  owner. "  Then  followed  the  rates 
for  transporting  different  kinds  of  animals; 
after  which  were  certain  rules  and  regulations 
in  regard  to  freight.  Amon^  these  rulai 
were  the  following:  "Nor  will  they  [the 
company]  hold  themselves  liable  as  common 
carriers  lor  such  articles  after  their  arrival 
at  their  place  of  destination  and  unlading  in 
the  company's  warehouses  or  depots. "  "Ma- 
chinery .  .  .  and  live  animals  will  only 
be  taken  at  the  owner's  risk  of  fracture  gi 
injury  during  the  course  of  transportation, 
loading  and  unloading,  unless  8|>ecially 
agreed  to  the  contrary."  "All  articles  of 
freight  arriving  at  their  place  of  destination 
must  be  taken  away  within  twenty- four  hours 
after  being  unladen  from  the  cars. " 

The  plaintiff  paid  for  the  transportation 
of  the  horses  on  their  arrival  at  New  Bedford, 
and  took  a  receipt  which  contained  the  same 
rules  and  regulations  copied  above,  and  ap- 
plied for  his  horses;  and  the  aj^ent  of  the 
railroad  company  refused  to  unload  the 
horses,  and  required  the  plaintiff  to  unload 
them. 

In  the  opinion  of  a  majority  of  the  court 
the  railroad  company  must  be  held  under  this 
contract  to  have  undertaken  to  unload  the 
horses,  though  at  the  owner's  risk.  This 
contract  was  made  out  with  express  reference 
to  the  carriage  of  live  animals.  The  railroad 
company  promised  to  deliver  them,  and 
this  implies  unloading  them.  The  company 
would  also  store  them,  unless  called  for,  and 
this  also  implies  unloading  them.  There  are 
three  several  stipulations  as  to  unloading 
^oods,  one  of  which  in  express  terms  includes 
live  animals,  and  each  of' which  implies  that 
the  company  will  unload  them.  It  must 
therefore  be  held  that  the  company  undertook 
to  unload  them. 

This  being  so,  a  usage  of  the  company's 
agent  at  New  Bedford  to  require  the  owner 
or  consignee  to  unload  live  animals  is  of  no 


"SiysiL— Shipment  of  Uv>e-4i^ock;  e<mtraeteorutrued. 

The  ways  and  means  of  loadinsr  the  car  beins  in 
proper  oondition,  and  the  burden  of  loading  being 
upon  the  shipper,  it  Is  his  duty  to  have  the  car 
loaded  that  the  train  may  not  be  unreasonably  de- 
layed. Louisville,  N.  A.  8c  C.  li.  Co.  v.  Godman,  2 
West.  Rep.  826. 104  Ind.  480.  See  Frazier  v.  Kansas 
C.  St. .).  &  C.  B.  K.  Co.  48  Iowa,  671. 

In  case  of  spedal  contract  whereby  the  owner 
18  L.  R.  A. 


agrees  to  and  !does  take  charge  of  the  stock,  the 
burden  of  proving  negligence  is  on  him.  McBeath 
V.  Wabash,  St.  L.  &  P.  R.  Go.  3  West.  Rep.  190, 80  Mc 
App.  446;  Clark  v.  St.  Louis,  K.  C.  8c  N.  ILOo.64  Mo. 
440:  Buddy  v.  Wabash.  St.  L.  Jt  P.  R.  Co.  2  Wert. 
Rep.  686. 20  Mo.  App.  206. 

Carrieis  of  live-stock;  responsibilities  of.  8e« 
nofes  to  International  &  G.  N.  R.  Co.T.Tl8dala 
(Tex.)  4  L.  R.  A.  646;  Missouri  Pac.  R.  Co.  v.  Kngaa 
(Tex.)2L.R.A.76. 


1801. 
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cooflequence.  The  usage  cannot  override 
the  contract.  Dickinson  v.  Oay,  7  Allen,  29 ; 
Seccomb  v.  Prtmndai  Ins.  Co.  10  Allen,  805, 
810 ;  Dodd  v.  Farlaw,  11  Allen,  426,  429 ; 
Boardman  v.  Spo(mer,  18  Allen,  858,  859; 
Odiome  ▼.  New  Eng,  Mut.  M.  Ins.  Co.  101 
Mass.  551 ;  SneUing  v.  HaU,  107  Mass.  184 ; 
HaMna  v.  Warren,  115  Mass.  514,  585,  586 ; 
ffedden  v.  Roberts,  184  Mass.  88 ;  Ehnery  v. 
Boston  Marine.  Ins.  Co.  188  Mass.  898 ;  CoH- 
lender  v.  Dinsm&re,  55  N.  Y.  200.  ^ 

A  rule  and  regulation  of  the  company  can 
have  no  greater  effect.  The  company's 
rule  requiring  consignees  to  unload  live- 
stock was  not  otherwise  known  to  the  plain- 
tiff than  this;  he  knew  that  the  company's 
agent  at  New  Bedford  had  been  accustomed 
to  require  consignees  to  unload  their  horses. 
But  ii  well  known,  it  must  still  give  way  to 
the  contract.  It  was  a  matter  of  contract  be- 
tween the  plaintiff  and  the  railroad  com- 
pany that  the  company  should  unload  the 
plaintiff's  horses.  This  being  so,  neither  a 
usage  nor  a  rule  to  the  contrary  will  avail 
to  excuse  the  company  from  the  performance 
of  its  undertaking.  In  this  respect,  the  case 
differs  from  MiUer  v.  Mansfield,  112  Mass. 
260,  and  other  cases,  where  there  was  no 
auch  contract. 

Judgment  for  the  plaintiff. 


Bertha     BADENFELD,    Admx..    etc.,    of 
Charles  Badenfeld,  Deceased, 

V. 

MASSACHUSETTS      MUTUAL       ACCI- 
DENT ASSOCIATION. 


(..,. 


.) 


1.   Arbitratioii  :is  not  a  condltloii'pre- 

to  an  action  on  a  policy  promisinflr  to 


pay  a  sum  certain  in  case  of  death,  although  It 
provides  that  no  suit  shall  be  brouffbt  thereon 
unless  the  matter  '^has  been  first  referred"  to  ar- 
bitration. 

2*  ThelmrdeiiofproyliiipToliiiitarsrez- 
posare  to  unnecessary  danger  as  a  defense  to 
an  aotiou  for  accident  insurance  is  on  the  insurer. 

8.  Voluntapy  exposure  to  nnnece— ary 
dan^^ert  which  will  prevent  recovery  of  acci- 
dent insurance,  is  not  shown  by  the  fact  that  the 
insured  while  waiting  for  a  train  was  thrown  or 
fell  upon  the  track  from  a  platform  not'intended 
for  use  in  getting  upon  his  train  or  in  fact  for 
use  by  passengers  at  all,  though  they  sometimes 
used  it,  but  for  train  hands,  and  which  was  only 
about  two  and  a  half  feet  wide  in  places  where 
girders  extended  out  from  the  walL 

4.  Jjemiving  a  ear  while  in  motion  is  not 
necessarily  ''a  voluntary  exposure  to  unneces- 
sary danger**  which  will  defeat  a  recovery  on  a 
policy  which  by  its  terms  Is  avoided  by  such  ex- 
posure. 

(June  10, 1881.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court,  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy,  which  resulted  in  a 
verdict  in  favor  of  plaintiff.     Overruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Gaston  &  Whitney,  for  defend- 
ant: 

The  effect  of  the  first  condition  of  the  pol- 
icy is  to  prevent  a  recovery,  if  it  appears  affir- 
matively that  the  negligence  of  the  deceased 
was  a  contributing  cause  of  his  death. 

Freeman  v.  Travelers  Ins.  Co.  4  New  Eng. 
Rep.  621,  144  Mass.  572. 

The  conduct  of  the  deceased,  as  disclosed  bv 
the  facts  admitted  and  proved  by  the  plaintiff, 
was  such  as  to  require  the  court  to  rule  affirm- 
atively that,  as  a  matter  of  law,  the  negligence 


Verm.— Accident  insurance:  toarrantyin  appUcation 
for  insurance, 

A  warranty,  in  an  application  agamst "  bodUy  or 
mental  infirmity,**  is  not  broken  by  the  fact  that 
the  fapplicant  was  near-sighted  and  defective  in 
his  vision,  especially  if  he  at  that  time  wore  eye- 
glasses and  this  was  known  to  the  insurance  agent. 
Gotten  V.  Fidelity  &  C.  Co.  41  Fed.  Rep.  606. 

A  warranty  that  he  never  had ''  any  bodily  or 
mental  infirmity"  is  not  broken  by  the  fact  that  he 
was  subject  to  erysipelas.  Bemays  v.  United  States 
Mut.  Ace.  ASBO.  45  Fed.  Bep.  456. 

Interpretation  of  contract. 

A  contract  of  insurance  must  {have  a  reasonable 
Interpretation,  such  as  probably  was  in  the  con- 
templation of  the  parties  when  it  was  made. 
Orandin  v.  Rochester  German  Ins.  Co.  107  Pa.  M. 

Where  the  terms  of  a  policy  are  susceptible, 
without  violence,  of  two  interpretations,  that  con- 
struction which  is  most  favorable  to  tbe  insured, 
in  order  to  indemnify  him  against  loss  sustained 
should  be  adopted.  TeutoniajF.  Ins.  Oo.  v.  Mund, 
102  Pa.  89;  Burkhard  v.  Travelers  Ins.  Ck>.  of  Hart* 
ford.  Id.  202;  Hoffman  v.  ^tna  F.  Ins.  Ck>.  82  N.  T. 
405. 

The  words  ^*  total  and  permanent  loss  of  the 
flight  of  both  eyes**  mean  the  loss  of  eyesight  when 
used  in  a  poUcy  insuring  a  person  who  has  already 
lost  an  eye.  Humphreys  v.  National  Ben.  Asso.  11 
Ll&  A.  664.  189  Pa.  264. 
18  L.  R.  A. 


The  knowledge  of  the  general  agent  of  the  com- 
pany is  the  knowledge  of  the  company  in  such  a 
case.   Ibid,;  People*8  Ins.  Co.  v.  Spencer,  63  Pa.  868. 

Certificate. 
A  mere  indorsement  upon  the  back  of  a  certifi- 
cate giving  general  relief  does  not  make  it  cover 
partial  disablement  where  no  provision  therefor  is 
contained  in  the  body  of  the  certificate.  Hollo- 
baugh  V.  People^s  Mut.  Aoc.  Ins.  Asso.  188  Pa.  606. 

CondilUms  in  policy;  burden  of  proof  of  breach. 

The  burden  of  proving  the  breach  of  a  condition 
in  the  policy  *Hhat  insured  shall  use  all  due 
diligence  for  his  personal  safety  and  protection," 
is  on  the  company.  Freeman  v.  Travelers  Ins.  Co. 
4  New  Eng.  Rep.  6S1, 144  Mass.  572;  Haskins  v.  Ham- 
ilton  Mut.  Ins.  Co.  6  Gray,  482;  Daniels  v.  Hudson* 
River  F.  Ins.  Co.  12  Cush.  416,  428;  Pierce  v.  Cohas> 
sett  Mut.  F.  Ins.  Co.  128  Mass.  672:  Mulry  v.  Mohawk 
Valley  Ins.  Co.  5  Gray.  641;  Hodsdon  v.  Guardian 
L.  Ins.  Co.  97  Mass.  144;  Cluff  v.  Mutual  Benefit  L. 
Ins.  Co.  18  ^llen,  806,  99  Mass.  817;  Jones  Mfg.  Co. 
V.  Manufacturers  Mut.  F.  Ins.  Co.  8  Cush.  82;  Orrell 
V.  Hampden  F.  Ins.  Co.  18  Gray,  481;  Redman  v. 
JStna  Ins.  Co.  49  Wis.  481;  Grangers  Idfe  Ins.  Co.  v. 
Brown,  67  Miss.  808;  Germain  v.  Brooklyn  Life  Ins. 
Co.  80  Hun,  586;  Campbell  v.  New  England  Mut.  L. 
Ins.  Co.  98  Mass.  881;  Cotten  v.  FideUty  Sc  C.  Co.  41 
Fed.  Rep.  606. 

The  company  must  allege  and  prove  the  want  of 
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of  the  insured  contributed  to  bis  death,  and 
that  bis  death  occurred  in  conseouence  of  vol- 
untary exposure  to  unnecessary  danger. 

Butterfidd  v.  Western  R.  Corp.  10  Allen, 
582;  Bums  v.  BoaUyti  d  L.  R,  Co.  101  Mass. 
50;  Harney  v.  Eastern  R  Co.  116  Mass.  269; 
Wills  V.  Lynn  d  B.  B.  Co.  129  Mass.  35;  Tor- 
rey  v.  Boston  d  A.  B.  Co.  147  Mass.  412. 

In  a  proper  case  it  is  both  within  the  power 
of  the  court  and  also  its  datv  to  rule  affirma- 
tively, that  the  facts  establish  negligence  as  a 
matter  of  law,  or  that  the  deceased  voluntarily 
exposed  himself  to  unnecessary  danger. 

Holmes,  Theory  of  the  Common  Law.  pp. 
120-124;  TutUe  v.  Travelers  Ins.  Co.  134  Mass. 
175;  Freeman  v.  Travelers  Ins.  Co.  supra ; 
Lovell  V.  Accident  Ins.  Co.  8  Ins.  L.  J.  887,  5 
Ins.  L.  J.  559 ;  Neill  v.  Travelers  Ins.  Co.  17 
Can.  L.  J.  44. 

It  is  clear,  as  a  matter  of  law^  that  the  death 
of  the  insured  was  due  to  his  own  negligence 
or  voluntary  exposure  to  unnecessary  danger, 
upon  any  theorv  which  the  jury  would  have 
been  auiborized  to  adopt,  upon  the  evidence, 
as  to  the  precise  manner  in  which  be  came  to 
be  under  the  wheels  of  the  train. 

Hickey  v.  Boston  d  L.  R.  Co.  14  Allen.  429. 

The  fact  that  circumstances  or  excuses 
might  be  imagined,  which  would  justify  the 
deceased  in  being  where  he  was,  does  not  alter 
the  question. 

Qahagan  v.  Boston  d  L.  R.  Co.  1  Allen,  187; 
Bums  V.  Boston  d  L.  R.  Co.  supra. 


The  court  should  have,  as  requested  by  the 
defendant,  nonsuited  the  plaintiff,  on  the 
g[round  of  there  not  having  been  any  arbitra- 
tion or  request  for  arbitration. 

8eott  V.  Avery,  5  H.  L.  Cas.  811,  851;  Tred- 
win  V.  Bolman,  1  Hurlst.  &  C.  72;  Braunstein 
V.  Accidental  Death  Ins.  Co.  1  Best  &  S.  788; 
Edwards  v.  Aberayron  Mui.  L.  Ins.  Soc.  L.  R. 
1  Q.  B.  Div.  563. 

Messrs.  A.  A«  Ranney  and  John  Wood- 
bnry,  for  plaintiff: 

Circumstantial  evidence  is  sufficient  to  estab- 
lish accidental  death. 

Wright  V.  Sun  Mutual  L.  Ins.  Co.  29  U.  C. 
C.  P.  221;  Travelers  Ins,  Co.  of  Hartford  v. 
McConkey,  127  U.  8.  661,  82  L.  ed.  308;  Mai- 
lory  V.  Travelers  Ins.  Co.  47  N.  Y.  52;  Trew  v. 
Railway  Pass.  Assur.  Co.  6  Hurlst.  &  N.  839; 
United  States  Mut.  Ace.  Asso.  v.  Barry,  131 
U.  8.  100,  83  L.  ed.  60;  Freeman  v.  Travelers 
Ins.  Co.  4  New  Eng.  Rep.  621,  144  Mass.  572. 

The  burden  of  proving  non-compliance  with 
the  condition  requiring  due  diligence  for  per- 
sonal safety  and  protection  was  upon  the  de- 
fendant. 

Freeman  v.  TVa/velers  Ins.  Co.  supra. 

The  question  was  rightly  left  to  the  Jury 
whether  the  defendant  had  established  this  de- 
fense. 

Stone  V.  United  btates  Casualty  Co.  34  N.  J. 
L.  371;  Wright  v.  Sun  Mut.  L.  Ins.  Co.  supra; 
Providence  L.  Ins.  d  1.  Co.  v.  Martin,  82  Md. 
310. 


oompllance  with  any  particular  proviso  or  condi- 
tion on  which  It  reh'es.  Piedmont  &  A.  L.  Ins.  Ck>. 
V.  Ewinff.  02  U.  S.  377,  23  L.  ed.  010. 

Until  self  infliotion  of  the  injurr  or  the  negrJi- 
gence  procuring  It  is  proved,  the'  presumption  of 
accident  will  prevail.  Cronkbite  v.  Travelers  Ins. 
Go.  75  Wis.  116.  See  notes  to  Paul  v.  Travelers  Ins.  | 
Co.  (N.  Y.)  8  L.  R.  A.  443;  Sheanon  v.  Pacific  Mut. 
L.  Ins.  Ck).  (Wis.)  9  L.  R.  A.  685. 

Temporaary  enQogement  in  haxardous  employment; 
cUusiUcalion  of  hazards. 

The  word  '^occupation"  in  the  by-laws  of  the  as- 
sociation has  reference  to  the  vocation,  profession, 
or  trade  in  which  the  assured  is  engaROd  for  hire  or 
profit,  and  does  not  preclude  him  from  euga^ring' 
in  mere  acts  of  exercise,  diversion,  or  recreation, 
such  as  hunting.  Union  Mut.  Aoc.  Asso.  v.  Fro- 
hard,  10  L.  R.  A.  888.  and  note,  88  111.  App.  178. 

Where  the  classification  of  hazards  made  in  the 
by-laws  is  predicated  only  upon  occupations  and 
not  in  respect  to  acts,  the  case  is  no  dllTerent  than 
it  would  be  if  the  word  "act"  were  not  found  in 
the  contract,  ibid.  See  note  to  Sheanon  v.  Pacific 
Mut.  L.  Ins.  Co.  (Wis.)  9  L.  a  A.  685. 

The  classifications  of  risks  on  the  back  of  the  pol- 
icy cannot  control  the  express  stipulations  in  the 
policy.  Ford  v.  United  States  Mut.  Aoc.  Rel.  Co. 
1  L.  R.  A.  700, 148  Mass.  158. 

Bixterior  and  visible  marks  and  signs. 

The  clause  that  the  insurance  shall  not  cover  any 
bodily  injury  of  which  there  arc  no  external  or 
visible  signs  on  the  body  of  the  insured,  does  not 
apply  to  fatal  injuries.  McQUnchey  v!  Fidelity  & 
C.  Co.  6  New  EnK.  Rep.  460,  80  Me.  251;  Tucker  v. 
Mutual  Ben.  Life  Co.  60  Hun,  60;  Eggenberger  v. 
Guarantee  Mut.  Ace.  Aaso.  41  Fed.  Rep.  172.  See 
notes  to  Paul  v.  Travelers  Ins.  Co.  (N.  Y.)  8  L.  R.  A. 
448;  Sheanon  v.  Pacific  Mut.  L.  Ins.  Co.  (Wis.)  9  L. 
R.  A.  687. 

The  dead  body  la  external  and  visible  sign  enough 
18  L.  R.  A. 


that  an  Injury  was  received.  Mallory  v.  Travelers 
Ins.  Co.  47  N.  Y.  62;  Paul  v.  Travelers!  Ins.  Co.  8  L. 
R.  A.  443,  45  Hun,  817. 

BxUmal^  violent,  and  aeddental  means. 

Sunstroke  or  heat  prostration  is  not  a  bodily  in- 
jury '^sustained  through  external,  violent,  and  ao- 
cldental  means."  within  the  meaning  of  an  insur- 
ance policy  covering  such  injuries,  but  expressly 
excluding  liability  for  "any  disease  or  bodily  in- 
firmity." Dozier  v.  FideUty  &  C.  Co.  46  Fed.  Bep. 
446;  Sinclair  v.  Maritime  Pass.  Assur.  Co.  d  El.  &  Bl. 
478.  See  Boos  v.  World  Mut.  L.  Ins.  Co.  6  Thomp. 
&C,364. 

So  death  from  the  effects  of  a  blow  struck  by  a 
person  after  an  attempt  to  blackmail  is  the  result 
of  accidental  means.  Richards  v.  Travelers  Ins. 
Co.  89  Cal.  170. 

Falling  from  a  window  while  in  a  state  of  som- 
nambulism, if  death  ensues,  is  produced  by  ex- 
ternal and  accidental  means.  Travelers  Ins.  Co.  y. 
Harvey,  82  Va.  948. 

Where  a  driver  of  a  wagon  died  within  an  hour 
after  narrowly  escaping  a  collision,  from  fright  or 
Internal  strain  in  controlling  his  horse,  which  took 
fright  and  ran  away,  death  ensued  from  bodily  in- 
juries effected  through  external,  violent,  and  acci- 
dental means.  MoGUnchey  v.  Fidelity  &  C.  Ins.  Co. 
6  New  Eng.  Rep.  450.  80  Me.  26L  See  McDonald  v. 
Snelling,  14  Allen,  290. 

So  where  a  man  with  an  axe  chased  a  boy,  who  in 
his  fright  ran  against  a  barrel  of  wine  and  broke  it» 
the  man  was  held  responsible  for  the  loss  of  the 
wine.  Vandenburgh  v.  Truax,  4  Denio,  4ffi.  See 
Beach  v.  Hancock,  27  N.  H.  228. 

Where  a  woman,  frightened  by  an  express  wagon 
carelessly  driven,  jumped  against  a  wall  and  in. 
jured  her  face,  the  express  company  was  held  lia- 
ble. Coulter  v.  American  M.  Umon  Exp.  Co.  66  N. 
Y.586.    SeePagev.  Buck8port,64Me.51. 

So  accidentally  inhaling  coal  gas,  causing  death* 
entitles  insured  to  a  recovery  upon  an  accident 
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The  only  cases  in  which  the  court  has  taken 
this  question  from  the  jury  are  those  in  which 
there  was  direct  evidence  of  a  ^ross  act  of  care- 
lessness on  the  part  of  the  assured. 

Tuttle  V.  Travelers  Ins,  Co.  134  Mass.  175. 

It  is  voluntary  exposure  to  a  known  danger 
that  constitutes  carelessness. 

BnrkhardY.  Travelers  Ins,  Co.  102  Pa.  262. 

The  jury  were  entitled  to  consider  whether 
or  not  the  circumstances  of  the  accident  were 
such  as  would  have  justified  the  assured  in 
gping  upon  this  platform,  even  though  inspec- 
tion might  have  shown  it  dangerous. 

AfarxY.  Trawlers  Ins.  Co.  IS  Ins.  L.  J.  727. 

A  collateral  agreement  to  refer  an  existing 
right  of  action  to  arbitration  is  void. 

Rotce  V.  WiUiams,  97  Mass.  163;  Wood  v. 
Humphrey,  114  Mass.  185;  Vass  v.  Wales,  129 
Mas8.38;  Eeed  v.  Washington  F.  A  M,  Ins.  6^.188 
Mass.  572;  Hortan  v.  8ay^.  4  Hurlst.  &  N.  643; 
DatDson  v.  Fitzgerald,  L.  R  1  Exch.  Div.  257. 

The  true  construction  of  the  policy  shows 
the  clause  to  be  a  collateral  agreement,  and 
not  a  condition  precedent. 

Freeman  v.  Travelers  Ins.  Co.  supra;  Coburn 
Y.  Travelers  Ins.  Co.  5  New  Eng.  Rep.  182, 145 
Mass.  226. 

If  the  language  of  this  clause  were  such  as 
to  make  arbitration  a  condition  precedent,  the 
condition  would  in  this  case  either  be  inappli- 
cable or  else  void. 

HoodY.  Hartshorn,  100  Mass.  117. 

Such  a  condition  precedent  is  void  as  "an 


attempt  to  oust  the  courts  of  justice  of  all  ju- 
risdiction over  the  whole  controversy." 
'  Wliite  V.  Middlesex  R.  Co.  135  Mass.  216; 
Horion  v.  Sayer,  4  Hurlst.  &  N.  643,  651;  Lee 
V.  Page,  30  L.  J.  Ch.  857,  859;  Edtoards  v. 
AberayronMut,  8.  Ins,  Soc.  L.  R.  1  Q.  B.  Div. 
563,  588. 

W.  AUeziy  J.y  delivered  the  opinion  of 
the  court : 

The  promise  of  the  defendant  was  to  pay 
a  certain  sum  in  the  event  of  the  death  of 
the  plaintiff's  intestate  occasioned  by  "bod- 
ily injuries  effected  through  external,  violent 
and  accidental  means." 

There  are  nine  provi&os  in  the  certificate, 
the  last  of  which  is  that  "no  suit  or  pro- 
ceeding at  law  or  in  equity  shall  be  brought 
to  recover  any  sum  herein,  unless  the  same 
has  been  first  referred  to  the  arbitration  of 
just  and  competent  men.''  It  was  admitted 
that  there  had  been  no  reference  to  arbitration 
of  the  plaintiff's  claim,  and  that  the  plain- 
tiff never  requested  such  arbitration.  The 
first  exception  is  to  the  refusal  of  the  court 
to  rule  that,  for  that  reason,  the  action  could 
not  be  maintained.  The  promise  is,  not  to 
pay  the  award,  but  to  pay  the  sum  named, 
and  the  proviso  does  not  make  the  award  a 
condition  precedent  to  the  promise  to  pay, 
but  a  mode  of  enforcing  that  promise.  It 
is  well  settled  that  such  an  agreement  is  no 
bar  to  an  action  on  the « promise.    Beed  v. 


policy.  United  States  Mut.  Aoc.  Asso.  v.  Newman, 
84  Va.  68;  Paul  v.  Travelers  Ins.  Go.  tupra. 

So  death  from  accidental  drlDklngr  of  poison  is 
within  the  terms  of  the  policy.  Healey  v.  Mutual 
Aoc.  Aseo.  9  L.  B.  A.  871, 183111.  556. 

Death  from  blood-poisoning  produced  by  virus 
communicated  by  a  fly  comes  within  the  terms  of 
such  a  policy.  Bacon  v.  United  States  Mut.  Ace. 
ASBO.  44  Hun,  609. 

Death  from  accidental  drowning  is  within  such 
policy.  Trew  v.  Hallway  Pass.  Assur.  Co.  6  Hurlst. 
&  N.  845;  Wiospear  v.  Accident  Ins.  Co.  L.  B.  6[Q. 
B.  Div.  42. 

An  Insane  man  who  takes  his  own  life  dies  from 
an  injury  produced  by  external,  accidental,  and 
violent  means.  Accident  Ins.  Co.  of  N.  A.  v. 
Crandal,  120  U.  S.  687,  80  L.  ed.  740. 

If  the  injury  be  accidental,  and  the  result  is 
death,  what  matters  it  whether  the  injury  Is  caused 
by  a  blow  from  a  pitchfork  or  a  strain  in  handling 
it?  North  American  L.  &  Ace.  Ins.  Co.  v.  Bur- 
roughs, 60  Pa.  43.  See  note  to  Healey  v.  Mutual 
Ace.  Asso.  (m.}  9  L.  B.  A.  871. 

Intentrirmal  in^ries. 

The  exception  as  to  '^intentional  injuries  inflicted 
by  the  insured  or  any  other  person,"  inoludet)  inten- 
tional  injury  inflicted  by  another  person.  Travel- 
ers Ins.  Co.  V.  McCarthy,  11  L.  B.  A.  207,  15  Colo. 
851:  Travelers  Ins.  Co.  of  Hartfoixl  v.  McConkey, 
127  U.  S.  661,  83  L.  ed.  808;  Hutchcraft  v.  Travelers 
Ins.  Co.  87  Ky.  801;  De  Graw  v.  National  Aco.  Soc. 
51  Hun,  142. 

An  injury  not  anticipated  and  not  naturally  to  be 
expected  by  the  insured,  though  intentionally  in- 
flicted by  another,  is  an  accidental  injury  within 
the  meaning  of  an  accident  policy.  Accident  Ins. 
Co.  V.  Bennett  (Tenn.)  June  6, 189L 

Where  the  insured  was  shoe  and  killed  by  a  third 
person,  though  without  provocation,  and  while 
peaceably  engaged  in  his  ordinary  business,  no  re- 
covery can  be  had.  Fischer  v.  Travelers  Ins.  Co. 
77CaL246. 

18  L.  R.  A. 


So  where  one  willfully  assaulted  insured  with  a 
knife,  no  recovery  can  be  had.  Scherck  v.  Travel- 
ers Ins.  Co.  38  Alb.  L.  J.  466.  See  notes  to  Paul  v. 
Travelers  Ins.  Co.  (N.  Y.)  8  L.  B.  A.  445:  Sheanon  v. 
Pacific  Mut.  L.  Ins.  Co.  (Wis.)  9  li.  B.  A.  686. 

Voluntary  exposure  to  unnecessary  risks. 

A  case  is  within  this  exception  in  the  policy 
where  insured  met  his  death  while  attempting  in 
broad  daylight  to  cross  a  main  line  of  railway  in 
front  of  an  approaching  train.  Cornish  v.  Acci- 
dent Ins.  Co.  L.  B.  28  Q.  B.  Div.  468. 

So  boarding  a  train  while  in  motion  is  a  volun- 
tary exposure.  Miller  v.  Travelers  Ins.  Co.  80 
Minn.  648. 

A  clause  excepting  railroad  employ^  from  the 
provision  against  entering  a  moving  train  includes 
a  transfer  agent  employed  by  a  baggage  transfer 
company.  Cotten  v.  Fidelity  &  C.  Co.  41  Fed.  Bep. 
506. 

Where  one  lowered  himself  from  the  window  by 
a  piece  of  bed  ticking,  it  was  a  voluntary  exposure 
which  will  defeat  a  recovery  where  death  ensues. 
Shaffer  v.  Travelers  Ins.  Co.  (Dl.)  Oct.  81,  1880. 

Passing  over  a  trestle  on  a  dark  night,  other 
ways  of  travel  being  open  to  one,  is  a  voluntary  ex- 
posure to  danger.  Travelers  Ins.  Co.  v.  Jones,  80 
Oa.  541. 

Passing  from  one  car  to  another  while  the  train 
is  in  motion  avoids  the  insurance.  Sautelle  v.  Bail- 
way  Pass.  Ins.  Co.  18  Ins.  L.  J.  892. 

But  going  out  on  the  platform  while  the  train 
is  in  motion,  while  suffering  from  nausea  caused 
by  heat  of  the  car,  is  not  a  voluntary  exposure 
such  as  will  defeat  a  recovery.  Marx  v.  Travelers 
Ins.  Co.  80  Fed.  Bep.  821. 

Bunning  towards  an  approaching  train  to  get 
the  mail,  stumbling  and  falling  down  a  bank 
against  the  engine  is  not  a  voluntary  exposure  to 
unnecessary  danger.  Equitable  Ace.  Ins.  Co.  v. 
Osbom.  00  Ala.  201.  post,  267. 

"Lifting  and  overexertion"  must  be  a  voluntary 
and  unnecessary  act,  and  not  an  act  put  forth  to 
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Washington  F,  <fe  Jf.  Ins.  Co.  188  Mass.  872, 
and  cases  cited. 

The  certificate  also  contains  the  proviso 
that  **  members  are  required  to  use  all  due 
diligence  for  personal  safety  and  protection ; 
and  that  ^'no  claim  shall  be  made  under  this 
certificate  where  death  or  injury  may  have 
happened  in  consequence  ...  of  any 
voluntary  exposure  to  unnecessary  danger.  ** 
These  provisos  constitute  matter  of  detenae 
and  the  burden  oC  proving  them  is  upon  the 
defendant.  Freeman  v.  Trawleri  Ins.  Co, 
144  Mass.  672,  4  New  Eng.  Rep.  621.  The 
other  exceptions  are  to  the  refusals  of  the 
court  to  rule  upon  the  undisputed  evidence 
in  the  case,  ana  upon  the  hypothetical  find- 
ings of  the  jury  upon  the  evidence,  that  the 
defense  of  want  ot  due  diligence  or  of  vol- 
untary exposure  to  unnecessary  danger  by  the 
deceased  was  made  out,  and  to  instruct  the 
jury  to  find  a  verdict  for  the  defendant. 

After  the  ten  o*clock  train  left,  the  dead 
body  of  the  p]aintiff*s  intestate  was  found 
on  the  track  where  the  train  had  stood  in 
such  a  situation  and  condition  as  showed  that 
he  had  been  run  over  by  the  train  and  in- 
stantly killed.  Track  No.  8  was  the  easterly 
track  and  was  near  the  easterly  wall  of  the 
train  house.  A  platform  extended  from  the 
wall  toward  the  track  so  far  that  a  car  upon 
the  track  would  overhang  the  platform  about 
six  inches.  The  distance  from  the  wall  to 
the  edffe  of  the  platform  was  about  five  and 
one  half  feet,  but  there  were  girders  extend- 


ing inward  from  the  wall  about  three  feet  so 
that  the  distance  from  the  face  of  the  girders 
to  the  edge  of  the  platform  was  about  two 
and  a  half  feet. 

^  There  was  evidence  tending  to  prove  that 
the  plaintiff,  before  ten  o*clock  in  the  fore- 
noon was  waiting  in  the  train  house  of  a 
railroad  station  in  Boston  to  take  a  train  that 
left  at  a  quarter  after  10  on  track  No.  7,  and 
that  he  knew  that  a  train  left  on  track  No.  8 
at  10  o'clock." 

The  defendant  contended,  and  there  was 
evidence  to  prove,  that  the  platform  east  of 
the  tracks  was  intended  for  the  use  of  the 
train  hands  and  not  for  passengers,  though 
it  was  sometimes  used  by  them,  and  that  the 
place  intended  for  and  generally  used  by 
passengers  for  taking  and  leaving  cars  on 
track  No.  8  was  the  platform  on  the  westerly 
side  of  that  track  between  it  and  track  No. 
7. 

The  supposition  that  the  deceased  fell  in 
attempting  to  get  on  or  off  any  platform  of 
the  cars  while  they  were  in  motion  seems 
inconsistent  with  the  evidence.  The  onlv 
theory  of  accidental  injury  consistent  with 
the  evidence  seems  to  be  that  the  deceased 
was  thrown  or  fell  from  the  platform  east  of 
the  cars,  upon  the  rail  between  the  front  and 
rear  trucks  of  the  forward  car  about  the  time 
the  cars  started  and  before  thev  had  moved 
twenty  feet.  There  was  no  evidence  of  the 
cause  of  his  fall,  and  it  cannot  be  contended 
that  the  mere  fact  that  he  fell  under  the  car 


save  one*s  self  from  "being  crushed  by  a  descending 
weight.  Reynolds  v.  Equitable  Aoc.  Aaso.  60  Hun, 
18. 

Whether  Insured  was  guilty  of  voluntary  expos- 
ure to  danger  ts  a  question  for  the  Jury.  Gotten 
v.  Fidelity  &  C.  Go.  il  Fed.  Rep.  606.  See  notes  to 
Paul  V.  Travelers  Ins.  Go.  (N.  Y.)  3  L.  R.  A.  444; 
Sheanon  v.  Paoiflo  Hut.  L.  Ina.  Go.  (Wis.)  9  L.  B.  A 


PcH/ment  of  premium. 

Acashpayment  by  an  accident  insurance  com- 
pany to  the  assured  on  account  of  an  injury  re- 
ceived, to  which  be  was  not  entitled  unless  the  in- 
stallments of  premium  had  been  paid,  did  not  raise 
a  conclusive  presumption  that  all  sucli  installments 
had  in  fact  been  paid.  Melin  v.  North  American 
Aco.  Ins.  Go.  70  Wis.  8T0. 

Where  an  agent  solicits  an  ignorant  negro  porter 
of  a  railroad  company  to  take  insurance,  and  offers 
to  take  an  order  on  the  company  for  the  premium, 
and  the  policy  is  delivered  to  the  porter  before  the 
company  can  forfeit  the  policy  for  nonpayment  of 
premium,  in  case  it  cannot  realize  on  the  order,  it 
must  give  the  insured  notice  of  its  nonpayment. 
Bury  V.  Standard  Life  &  Ace.  Ins.  Go.  10  L.  R.  A.  684, 
and  note,  89  Tenn.  427. 

lAmUatUm  of  right  to  sue.  « 

In  an  accident  policy  limiting  the  right  to  sue 
thereon  to  one  year  from  the  time  of  the  alleged 
injury,  the  limitation  begins  to  run  when  the  proofs 
are  accepted  and  the  claim  is  in  a  condition  to  be 
sued.  Gooper  v.  United  States  Mut.  Aco.  Asso.  67 
Hun,  407. 

The  stipulation  in  an  accident  insurance  policy, 
that  action  thereon  must  be  commenced  within 
13  L.  R.  A. 


one  year  from  the  time  the  right  of  action  accrues, 
is  reasonable  and  valid.  Suggs  v.  Travelers  Ins. 
Go.  71  Tex.  679. 

The  provision  that  the  action  should  be  brought 
^Vithin  one  year  from  the  time  of  the  alleged  acci- 
dental injury,**  means  a  year  from  the  time  the 
right  of  action  was  complete.  Gooper  v.  United 
States  Mut.  Ace.  Aseo.  8S  N.  Y.  S.  B.  7%. 

The  limitation  of  a  year  runs  during  the  minor- 
ity of  the  beneflciariee  where  there  is  no  exception 
in  their  favor.  Suggs  v.  Travelers  Ins.  Go.  71  Tex. 
679. 

Notice  of  accident. 

The  requirement  of  an  immediate  written  notice 
of  an  accident,  means  that  notice  must  be  given 
within  a  reasonable  time.  Feople*B  Mut.  Ace. 
Asso.  V.  Smith,  US  Pa.  817. 

Contributorv  netfiigence  not  a  defense. 

Gontributory  negligence  on  the  part  of  the  in- 
sured is  not  a  defense,  and  by  the  use  of  the  word 
^'accidental,"  Injuries  to  which  the  negligence  of 
the  insured  contributed  are  not  excluded  from  the 
protection  of  the  policy.  Freeman  v.  Travelers 
Ins.  Go.  4  New  Eng.  Rep.  621, 144  Mass.  672:  Schnei- 
der V.  Provident  L.  Ins.  Go.  24  Wis.  28;  Trew  v. 
lUUway  Pass.  Assur.  Go.  6  Hurlst.  &  N.  889:  Provi- 
dence L.  Ins.  &  I.  Go.  V.  Martin,  82  Md.  810;  Stone 
V.  United  States  Gasualty  Go.  84  N.  J.  L.  871. 

Proof  of  nature^  eavscy  or  manner  of  death. 

The  requirement,  in  an  accident  insurance  policy, 
of  direct  and  positive  proof  of  the  nature,  cause, 
or  manner  of  death,  does  not  make  it  necessary  to 
establish  the  fact  by  persons  actually  present  at  the 
death.  Accident  Ins.  Go.  of  N.  A.  v.  Bennett 
(Tenn.)  June  6, 1891. 
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is  a  defense.  The  real  contention  of  the  de- 
fendant, expressed  in  different  forms  in  its 
prayers  for  instructions,  is,  that  the  mere 
fact  that  the  deceased  was  in  a  dangerous 
place  (on  the  platform  east  of  the  track) ,  or, 
as  stated  in  one  prayer  for  instructions,  do- 
ing a  dangerous  act  (leaving  a  car  while  it 
was  in  motion),  is,  as  matter  of  law,  con- 
clusive proof  that  he  did  not  use  all  due 
diligence  for  personal  safety  and  protection, 
and  that  he  voluntarily  exposed  himself  to 
unnecessary  danger. 

This  is  not  an  action  against  the  railroad 
<M>mpany  in  which  the  mutual  rights  and 
duties  of  a  person  injured  and  the  company 
are  involved. 

As  regards  the  defendant,  the  deceased  had 
a  right  to  go  upon  the  platform,  and  to  ex- 
amine the  wall  of  the  buildinjc,  and  the 
girders  and  the  platform  and  the  cars  stand- 
ing upon  the  track  and  to  enter  and  leave 
them.  None  of  these  acts  would  of  itself 
be  evidence  of  want  of  due  diligence  for 
personal  safety  or  of  voluntary  exposure  to 
unnecessaiT  danger.  Any  of  them  might  be 
done  carefully  or  carelessly.  The  manner 
and  circumstances  of  the  act  would  give 
character  to  it. 

The  facts  that  the  deceased  was  upon  the 
platform,  and  that  he  was  injured  in  the 
manner  shown,  clearly  do  not  constitute  neg- 
ligence in  law  or  afford  conclusive  evidence 
of  negligence. 

The  defendant  asked  for  instructions  upon 


the  hypothesis  that  deceased  fell  while  leav- 
ing the  car  when  it  was  in  motion.  There 
was  no  evidence  that  he  so  fell,  but  if  it 
could  be  inferi^  it  would  not  be  conclusive 
of  his  negligence.  That  would  depend  upon 
the  circumstances,  and  there  would  be  no 
t>resumption  that  the  circumstances  were  such 
as  to  make  it  negligent.  If  the  jury  could 
surmise  that  he  left  the  car  when  it  was  in 
motion  under  circumstances  which  rendered 
the  act  negligent,  they  could  equally  well 
surmise  that  he  left  it  under  circumstances 
which  would  show  that  the  act  was  not  neg- 
ligent. It  mav  be  said,  in  general,  in  re- 
gard to  each  of  the  defendant's  prayers  for 
rulings  and  instructions,  that  there  is  no 
evidence  of  the  act  of  the  deceased  proximate 
to  his  injury  and  of  course  no  evidence  of 
the  circumstances  which  characterize  the  act 
as  negligent  or  otherwise.  If  the  jury  infer 
an  act  they  are  not,  without  evidence,  at 
liberty  to  infer  the  circumstances  which  made 
the  act  negligent.  The  jury  could  not  prop- 
erly find  their  verdict  upon  particular  facts 
found  without  evidence.  The  real  Question 
was  whether  the  facts  directly  proved  by  the 
evidence  and  those  inferred  from  them  sus- 
tained the  burden  of  proof  which  was  upon 
the  defendant,  and  this  was  clearly  a  question 
for  the  jury  and  not  for  the  court,  unless  the 
court  could  rule  that  there  was  not  sufficient 
evidence.  The  instructions  give  were  suffi- 
ciently favorable  to  the  defendant. 
Sxeeptums  overruled. 
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EQUITABLE  ACCIDENT  INSURANCE 

CO.,   Appt., 

r. 

Laura  OSBORN,  Admx.,  etc.,  of  John  Os- 

born.  Deceased. 

(80  Ala.  201.) 

1*  ▲  general  denial  which  puts  in  issue  the 
execution  of  an  insurance  policy  should  be  veri- 
fied under  the  Alabama  Ck)de. 

8.  ▲  plea  whicb  state*  only  legal  eon- 
doflions  Instead  of  facts  Is  demurrable. 

8.   ▲  Tariance  is  created  by  proof  of  a  poli- 


cy which  specfflps  no  time  for  its  continuance 
under  a  complaint  which  describes  it  as  runnlnsr 
for  one  year  from  a  certain  date. 
4.  ▲  man  is  not  s^oilty  of  volantary  ez- 
poeore  to  unnecessary  danger  within  the  mean- 
msr  of  a  policy  because  he  runs  toward  an  ap- 
proaching train,  which  does  not  stop  there,  to 
eret  the  mail  and  stumbles  and  falls  down  a  bank 
against  the  engine. 

(November  Term,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 


NOTS.— Scope,  nature  and  effect  of  verification. 
The  Codes  of  all  States  which  have  adopted  the  re- 
formed system  of  procedure  contain  provisions  in 
regard  to  verification  of  pleadings.  In  all  cases  of 
a  verification  of  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein 
stated  on  his  information  or  belief,  and  as  to  those 
matters,  that  he  believes  It  to  be  true;  and  where  a 
pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county 
where  the  attorney  resides,  or  from  cause  are  unable 
to  verify  it,  or  the  facts  are  within  the  knowledge 
of  his  attorney  or  other  person  verifying  the  same. 
When  the  pleading  is  verified  by  the  attorney,  or 
other  person  except  one  of  the  parties,  he  must  set 
forth  in  the  a£Bdavit  the  reason  why  it  is  not  made 
by  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  an  officer 
thereof.  See  I  Eetee,  PL  §  278. 
18  L.  R  A. 


The  object  of  the  verification  is  to  secure  good 
faith  in  the  averments  of  the  party.  Patterson  v. 
Ely,  10  CaL  28. 

An  answer  may  be  verified  though  the  complaint 
is  not.  In  such  case  a  reply  must  be  verified.  Levi 
V.  Jakeways,  4  How.  Pr.  126, 2  Oode  Rep.  60;  Lin  y. 
Jaquajrs,  2  Code  Bep.  20. 

Courts  lean  against  objections  on  the  ground  of 
insufficient  verification.  WiUdn  v.  Gilman,  18  How- 
Pr.226. 

The  verification  constitutes  no  part  of  a  plead- 
ing, but  when  any  pleading  is  verified  every  sub- 
sequent pleading,  except  a  demurrer,  or  the  gen- 
eral answer  of  an  infant  by  his  guardian  ad  litem, 
must  also  be  verified.  See  N.  Y.  Code  Civ.  Proc. 
fi  628;  Reynolds  v.  Smathers,  87  N.  C.  24;  Alf  ord  v. 
McCormac,  00  N.  C.  161;  Crompton  v.  Crow,  2  Utah, 
246:  Boone,  Code  PI.  fi  84. 

Verification  is  only  required  to  be  adopted  to  the 
mode  of  statement  in  the  pleading.    If  the  mode  of 
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amount  alleged  to  be  due  on  a  policy  of  acci- 
dent insurance.    Eef)ermi. 

The  facts  sufficiently  appear  in  the  opinion. 

Mes^s.  G.  R.  Harsh  and  Bowman  A 
Harsh  for  appellant. 

Mr,  E.  T.  Taliaferro  for  appellee. 

SomerTille,  J. ,  delivered  the  opinion  of 
court: 

1.  The  first  plea  of  the  defendant,  being  a 
general  denial  of  all  the  allegations  of  the 
complaint,  necessarily  put  in  issue  the  exe- 
cution of  the  written  policy  of  insurance 
which  was  the  foundation  of  the  suit,  as 
well  as  the  plaintiff's  ownership  of  the  pol- 
icy, as  the  beneficiary  under  it.  The  plea 
should  therefore  have' been  supported  by  affi- 
davit, and  for  want  of  such  verification  it 
was  subject  to  the  demurrer  which  was  inter- 
posed to  it,  and  was  properly  sustained  by 
the  trial  court.  Mobile  <k  M.  R.  Go.  v.  Qilr 
iner,  85  Ala.  423 ;  Code  1886.  gS  2676,  2770 ; 
Manning  v.  Maroney,  87  Ala.  5o8. 

2.  The  third  plea  was  too  vague  and  un- 
certain in  its  averments,  and  therefore  neces- 
sarily ambiguous  in  meaning.  It,  moreover, 
states  legal  conclusions  instead  of  facts,  and 
was  subject  to  demurrer  on  these  and  other 
grounds  sustained  by  the  court.  Cannelieh 
v.  Mims,  88  Ala.  385. 

3.  The  fourth  plea  was  subject  to  like  ob- 
jections, as  statea  in  the  demurrer  to  it. 

4.  The  court  erred  in  not  sustaining  the 
plaintiff's  motion  to  exclude  the  policy  of  in- 
surance on  the  ground  of  variance.  The  com- 
plaint describes  the  policy  as  running  for  the 
term  of  one  year  from  date,  which  was  Feb- 
ruary 18,  1888.  We  discover  nothing  in  the 
terms  of  the  policy,  or  in  the  other  evidence, 
which  indicates  how  long  the  risk  was  to  run. 
This  may  be  an  inadvertent  omission ;  but,  as 


the  bill  of  exceptions  purports  to  contain  all 
the  evidence,  the  objection  to  the  admission  of 
the  policy  should  have  been  sustained.  In 
addition  to  this,  we  may  observe  that  the 
evidence  shows  that  the  accident  which  pro- 
duced the  death  of  the  insured  happenea  on 
May  30,  1889,  or  more  than  a  year  after  the 
issue  of  the  policy,  and  the  risk  was  not, 
therefore,  covered  by  the  time  for  which  the 
policy  described  in  the  complaint  was  to  re- 
main in  force.  This,  of  itself,  is  fatal  to 
any  recovery,  as  the  facts  of  the  case  now 
stand. 

5.  The  policy  insures  against  death  and 
certain  other  injuries,  effected  through  "ex- 
ternal, violent,  and  accidental  means.^  That 
the  death  of  the  insured  resulted  from  pre- 
cisely such  a  cause,  the  evidence  leaves  no 
doubt.  The  insured  came  speedily  to  his 
death  by  stumbling  and  falling,  as  he  ran 
towards  the  railroad  track  upon  the  approach 
of  a  passenger  train,  coming  in  sudden  con- 
tact with  the  steam-chest  on  the  side  of  a  rail- 
way engine.  The  injury,  therefore,  comes 
within  the  general  terms  of  the  policy,  unless 
taken  out  by  some  one  of  the  exceptions. 

6.  One  of  the  exceptions,  not  covered  by 
the  policy,  is  "voluntary  exposure  to  un- 
necessary danger."  It  is  contended  that  the 
facts  of  the  present  case  bring  it  within  the 
terms  of  this  exception.  The  phrase,  "vol- 
untary exposure  to  unnecessarv  danger"  in- 
volves the  idea  of  "intentionally  doing  some 
act  which  reasonable  and  ordinary  prudence 
would  pronounce  dangerous.'*  As  said  in 
an  analogous  case,  where  the  same  phrase 
was  construed :  "  The  approach  to  an  un- 
known and  unexpected  danger  does  not  make 
the  act  a  voluntary  exposure  thereto.  The 
result  of  the  act  does  not  necessarily  deter- 
mine the  motive  which  prompted  the  action. 


Btatement  to  absolute,  then  the  verification  should 
be  absolute,  but  if  the  mode  of  statement  is  quali- 
fied, then  the  verification  should  be  qualified.  Or- 
vl8  V.  Goldschmidt,  64  How.  Pr.  71,  2  N.  Y.  Qv. 
Proc.  814. 

A  defect  in  the  verification  of  a  complaint  or  pe- 
tition may  be  waived,  and  will  be  deemed  waived 
where  no  objection  is  made  until  after  the  rendi- 
tion of  the  Judgrment.  Dorrington  v.  Meyer,  8  Neb. 
214;  2  Boone,  Code  Fl.  5. 

Jfode  of  verification. 

As  a  general  rule,  every  pleading  should  be  veri- 
fied by  the  party  pleadin^r:  but  for  convenience  and 
from  necessity,  many  exceptions  to  the  rule  are 
allowed.  Thus,  when  an  artificial  person,  as  a  pri- 
vate corporation,  is  a  party,  the  pleading:  may  be 
verified  by  any  of  its  officers;  and  when  the  State  is 
a  party,  the  verification  may  be  made  by  anyone 
acquainted  with  the  facts.    N.  Y.  Code,  §  157. 

So,  where  a  party  cannot  verify  a  pleadlnsr  by 
reason  of  absence  at  the  time  such  verification  be- 
comes necessary,  his  attorney  may  verify  the 
pleading  for  him.  Stannard  v.  Mattice,  7  How.  Pr. 
4;  People  v.  Allen,  14  How.  Pr.  884;  Boscoe  v.  Mais- 
on,  7  How.  Pr.  121;  Treadwell  v.  Fassetc,  10  How. 
Pr.  184;  Lefevre  v.  Latson,  6  Sandf.  660, 10  N.  Y. 
EiCgal  Obs.  246;  Boston  Locomotive  Works  v. Wright, 
15  How.  Pr.  263;  2  Wait,  Pr.  888. 

Verification  by  agefit  or  aUomey, 
A  verification  to  a  pleading,  made  by  an  agent, 
which  states  that  "all  the  material  aUegations  .  .  . 
Id  L.  R.  A. 


are  with  his  personal  knowledge,"  is  sufficient 
without  assigning  any  reason  why  the  verification 
is  not  made  by  the  party.  Betts  v.  Krindell,  13  N. 
Y.  av.  Proc.  167. 

Verification  by  defendant's  agent,  stating  after 
the  usual  form  that  the  reason  why  it  was  not  made 
by  defendant  was,  that  the  allegations  were  within 
the  agent's  personal  knowledge  and  not  within  that 
of  the  defendant,  was  held  good.  It  was  also  held 
that  the  exception  as  to  those  matters  stated  on  in- 
formation, etc,  might  have  been  omitted.  Ross  v. 
Longmuir,  16  Abb.  Pr.  826,  24  How.  Pr.  49. 

A  pleading  verified  by  an  attorney,  stating,  as  the 
ground  for  his  verification,  tbat  be  could  not  find 
the  party  in  the  city,  and  that  it  was  his  last  day  to 
reply,  is  not  good  as  it  states  no  legal  reason  why 
the  verification  is  not  made  by  the  party.  It  may 
be  treated  as  a  nullity.  Lyons  v.  Murat,  54  How. 
Pr.  28. 

Where  verification  of  an  answer,  made  by  the  de- 
fendant's agent  or  attorney,  contains  an  allegation 
inconsistent  with  an  allegation  in  the  answer,  de- 
fendant may  be  required  to  verify  In  person.  Jail- 
lard  V.  Tomes,  8  Abb.  N.  C.  24. 

It  seems  that  under  Code  Civ.  Proc.,  8  2888,  which 
provides  that  "the  surrogate  may  require  the  peti- 
tion or  answer  to  be  verified,"  he  has  authority  to 
compel  the  verifications  of  objections  to  an  account 
filed  with  him.    Thompson  v.  Mott^  2  Dem.  154. 

Verification  hy  corporation. 

When  the  verification  is  by  an  officer  of  a  corpo- 
ration, it  is  in  fact  the  verification  of  the  corpora- 
tion, and  the  form  is  that  of  a  party  to  the  action. 
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The  act  may  be  voluntary,  yet  the  exposure 
involuntary.  The  danger  being  unknown, 
the  injury  is  accidental.^  Burkhardv.  Trav- 
elers Ins.  Co.  of  Hartford,  102  Pa.  262.  Death 
by  accident  has  been  defined  to  be  '*  death 
from  any  unexpected  event  which  happens 
as  by  chance,  or  which  does  not  take  place 
accordinsT  to  the  usual  course  of  things" 
(North  American  L.  Ins.  Go.  v.  Burrou^is, 
69  Pa.  43),  and  again,  as  "any  event  which 
takes  place  without  foresight  or  expectation 
of  the  person  acted  upon  or  affected  by  the 
«vent."  May,  Ins.  2d  ed.  ^  520.  So  it  is 
said  in  1  Am.  &  Eng.  Encyclop.  Law,  p.  87 : 
"An  accident,  in  its  application  to  insurance 
policies,  has  been  defined  as  an  injury  which 
happens  by  reason  of  some  violence,  casualty, 
or  vis  major  to  the  assured,  without  his  de- 
sign or  consent  or  voluntary  co-operation." 
See  '!also  Schneider  v.  Provident  L.  Ins.  Co. 
24  Wis.  28 ;  Tattle  v.  Travelers  &  Ace.  Ins. 
'Co.  184  Mass.  175,  45  Am.  Rep.  316-319,  note. 
The  evidence  in  the  record  fails  to  satisfy 
us  that  the  insured  was  guilty  of  voluntarily 
exposing  himself  to  unnecessary  danger,  and 
any  degree  of  negligence  short  of  this  will 
not  operate  to  defeat  a  recovery.  May,  Ins. 
2d  ed.  §  530.  He  was  approaching  the  arriv- 
ing railway  train,  for  the  purpose  of  getting 
the  mail  for  the  postmaster.  True,  he  was 
moving  rapidly ;  but  he  made  an  effort  to 
check  his  speed  as  he  reached  the  sloping 
bank  which  led  down  to  the  side  track  of 
the  railroad  :  and  in  doing  this  he  stumbled, 
and  came  in  collision  with  the  engine.  But 
for  the  accident  of  stumbling,  the  inference 
Is  fair  that  he  would  not  have  been  injured. 
The  efllcient  and  proximate  cause  of  the 
death,  therefore,  was  the  accident,  as  much 
as  if  the  collision  had  been  with  a  huge  stone, 


instead  of  with  the  steam-chest  on  the  side  of 
the  engine.  ^  The  injury  received  was  clearly 
not  "intentional"  within  the  meaning  of  one 
of  the  exceptions  of  the  policy.  Nor,  in  our 
opinion,  can  it  be  properly  construed  to  be  a 
"walking  or  being  on  a  railroad  bridge  or 
road-bed,"  witKin  the  meaning  of  another 
excepted  class  of  cases  contained  in  the  pol- 
icy, as  is  contended  for  by  the  appellant. 
Exceptions  of  this  kind  are  construed  most 
strongly  against  the  insurer,  and  liberally  in 
favor  01  the  insured.  This  is  now  the  settled 
rule  for  construing  all  kinds  of  insurance 
policies,  rendered  necessary,  especially  in 
modern  times,  to  circumvent  the  ingenuity 
of  the  insurance  companies  in  so  framing  con- 
tracts of  this  kind  so  as  to  make  the  excep- 
tions unfairly  devour  the  whole  policy.  Ac- 
cordingly, in  Wright  v.  Sun  Mut.  L.  Ins. 
Co.  29  U.  C.  C.  P.  221  (1878),  a  well-consid- 
ered case  of  insurance  against  accidents,  it 
was  held  that  using  a  railroad  track  merely 
to  cross  a  street,  through  which  it  ran,  was 
not  a  "walking  on  the  track"  within  the 
meaning  of  a  prohibition  of  the  policy,  for 
accidents  resulting  from  which  no  liability 
was  to  be  incurred. .  A  fair  and  reasonable 
construction  of  the  phrase  in  question  is : 
Voluntarily  and  intentionally  being  or  walk- 
ing on  the  railway  road-bed,  not  being  there 
by  force  of  accident,  and  involuntarily,  for 
a  mere  comparative  moment  of  time.  Burk- 
hard  V.  Travelers  Ins.  Co.  102  Pa.  262; 
Scheiderer  v.  Travelers  his.  Co.  58  Wis.  13 ; 
1  Am.  &  Eng.  Encyclop.  Law,  92. 

These  principles  will  be  sufficient,  without 
more,  to  enable  the  court  below  upon  another 
trial  to  reach  a  proper  conclusion. 

Beversed  and  remanded. 


and  need  not  state  the  i^rounds  of  belief.    Glau- 
bensklee  v.  Hamburg  &  A.  P.  Co.  9  Abb.  Fr.  104. 

The  managing  agent  of  a  foreign  corporation 
having  charge  of  all  its  buslnefls,  and  on  whom 
the  process  in  the  action  was  served,  may  verify  its 
answer  as  an  officer  of  the  corporation,  and  with- 
out stating  the  grounds  of  bis  beiief .    IMd, 

The  verification  of  a  pleading  made  by  the  secre- 
tary of  a  corporation  may  be  in  the  usual  form  of 
a  verification  by  a  party,  and  need  not  set  forth  the 
grounds  of  the  officer*s  belief  as  to  aU  matters  stat- 
ed on  bis  knowledge,  and  the  reason  why  the  veri- 
fication is  not  made  by  the  party.  The  verification 
is  the  verification  by  the  corporation,  and  there- 
fore a  verification  by  a  party.  American  Insulator 
Co.  V.  Bankers  and  M.  Teleg.  Co.  7  N.  Y.  Civ.  Proc. 
44a 

MisceUaneovs  considerations. 

In  all  oases  when  tlie  verification  may  be  omitted, 
the  criterion  is  whether,  if  called  as  a  witness,  the 
party  would  be  excused  from  answering.  If  there 
is  more  than  one  party,  and  anyone  would  be  priv- 
ileged, verification  may  be  omitted;  so,  if  any  part 
of  the  pleadings  would  excuse  a  party  from  testi- 
fying. Clapper  v.  Pitzpatrick,  8  How.  Pr.  314, 1 
Code  Rep.  09:  Blalsdell  v.  Raymond,  5  Abb.  Pr.  144, 
affirmed,  6  Abb.  Pr.  148;  Henry  v.  Bank  of  Salina,  1 
N.  Y.  88. 

The  code  provisions  allowing  an  omission  of  the 
verification  apply  only  where  the  accusatory  mat- 
ter is  contained  in  the  pleading  to  be  answered. 
Fr^derioks  v.  Taylor,  52  N.  Y.  590,  14  Abb.  Pr.  N. 
S.  77. 
13  L.  R.  A. 


Long  retention  of  an  unverified  bill  of  particu- 
lars, which  have  been  verified,  waives  the  irregu- 
larity.   Paine  V.  Smith,  82  Wis.  885. 

A  gami8hee*s  omission  to  verify  bis  answer,  or  to 
serve  it  in  time,  cannot  be  objected  to  after  Joining 
issue  thereon  and  going  to  trial,  mrby  v.  Corning, 
54  Wis.  599. 

A  verification  by  attorney,  setting  forth  a  suffi- 
cient statutory  ground  of  belief,  is  not  vitiated  by 
the  statement  of  other  real  or  supposed  grounds  of 
belief.    Market  Nat.  Bank  v.  Hagan,  21  Wis.  817. 

A  verification  is  sufficient  which  states  that  the 
party  ''  has  read  the  foregoing  petition,  and  is  ac- 
quainted with  the  contents  thereof:  that  the  same 
is  true  of  his  own  knowledge  and  belief.^'  The 
words  '*  and  belief  "  may  be  treated  as  surplusage. 
Seattle  Coal  &  T.  Co.  v.  Thomas,  57  Cal.  197. 

Party  may  serve  with  pleading  an  affidavit,  ex- 
cusing verification.  Blaisdell  v.  Raymond,  6  Abb. 
Pr.  144  affirmed,  6  Abb.  Pr.  148. 

Where  the  affidavit  of  a  defendant  to  his  answer 
states  that  the  matters  set  forth  in  the  foregoing 
answer  are  true,  except  as  to  those  matters  therein 
stated  on  information  or  belief,  and  as  to  those 
matters  that  he  believes  them  to  be  true,  it  is  a  suf- 
ficient veriflcation;nt  is  not  necessary  that  the  de- 
fendant should  state  in  the  affidavit  that  he  has 
heard  the  answer  read,  and  knows  the  contents 
thereof.    Fleming  v.  Wells,  65  Cal.  886. 

The  omission  to  verify  is  an  irregrularlty  which 
may  be  waived,  and  the  right  to  take  advantage  of 
it  is  lost  by  long  delay.  Wilson  v.  Bennett,  2  N.  Y. 
Civ.  Proc  84. 
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*1.   To  constltate  an  estoppel  in  pals*  an 

aotuai  fraudulent  Intent  In  maklnfir  the  represen- 
tation is  not  necessary.  It  is  enough  that  the 
person  maTring  it  knows,  or  ought  to  know,  the 
truth;  that  he  intends,  or  might  reasonably  an- 
ticipate, that  the  person  to  whom  it  is  made,  or  to 
whom  is  to  be  communicated,  will  rely  and  acton 
it  as  true;  and  that  the  latter  has  relied  and  acted 
on  it,  so  that  to  permit  the  former  to  deny  its 
truth  will  operate  as  a  fraud. 

Z  ^Head  notes  by  Gxi.fii«LlAK.  Oh.  J. 


2.  One  making  representations,  relat- 
ing to  his  business,  to  a  commercial 
aigexiey,  may  be  estopped  as  to  its  patrons  to 
whom  it  oonununlcates  such  representations;  as 
where  defendant  so  represented  that  he  was  the 
owner  of  a  business  concern  known  as  the  **  New 
York  Pie  Company,"  and  that  representation  was 
communicated  by  the  agency  to  plalntlfl,  one  of 
its  patrons. 

(May  11, 180L) 

APPEAL  by  defendant  from  an  order  of  the 
Municipal  Court  of  the  City  of  Minneapo- 
lis denying  his  nnotion  for  new  trial  of  an  ac- 
tion brought  to  hold  defendant  liable  upon  a 
bill  of  exchanire  drawn  upon  the  New  York 
Pie  Company  and  accepted  by  its  manager,  in 


Note.—'*  EquitabU  estoppel "  deHned, 

Bquitable  estoppel  is  theeftect  of  voluntary  con- 
duct of  a  party,  whereby  he  is  precluded,  both  at 
law  and  in  equity,  from  asserting  the  rights  which 
might  perhaps  have  otherwise  existed  as  against  an- 
other, who  has,  in  good  faith,  relied  thereon,  and  has 
been  led  thereby  to  change  his  position  for  the 
worse,  and  who  on  his  part  acquires  some  corre- 
sponding right,  either  of  property,  of  contract,  or 
of  remedy.    Edwards  v.  Dickson,  fl6  Tex.  618. 

The  conduct  must  be  something  which  amounts 
either  to  a  representation,  or  to  a  concealment  of 
the  present  or  past  existence  of  a  fact.  Ibid,  See 
filgelow,  ElBtoppel,  486;  Jackson  v.  Allen,  120  Mass. 
64:  Langdon  v.  Doud,  10  AUen,  488;  White  y^  Ash- 
ton,  61  N.  T.  280;  White  v.  Walker,  81  HL  422. 

One  who  makes  representations  cannot  withdraw 
or  deny  them  to  the  prejudice  of  a  third  person 
who  has  acted  upon  them  in  good  faith,  even 
though  there  is  no  preconceived  design  to  defraud. 
Babcock  v.  People^s  Sav.  Bank,  118  Ind.  212;  Ander- 
son V.  Hubble,  98  Ind.  670;  Ward  v.  Berkshire  L. 
Ins.  Co.  6  West  Bep.  606, 106  Ind.  801. 

Constructive  fraud  lies  at  the  foundation  of  the 
doctrine  of  equitable  estoppel.  Brinckerhoff  v. 
Lansing,  4  Johns.  Ch.  65, 1  L.  ed.  766. 

So  the  acts  and  declarations  of  the  holder  of  a 
mortgage  may  be  so  instrumental  In  altering  the 
position  of  a  party  as  to  make  it  inequitable  for 
one  to  enforce  the  mortgage  against  the  other. 
Burke  v.  Grant,  2  West.  Rep.  884. 116  lU.  124. 

Examples  of  prior  mortgagee  losing  his  priority, 
by  denying  his  own  security,  to  an  intended  mort- 
gagee who  makes  inquiry  and  states  that  he  is 
about  to  lend  money  on  the  same  property.  2  Pom . 
Eq.  Jur.  189;  Ibbottson  v.  Rhodes,  2  Yem.  664;  Ber- 
risford  v.  Milward,  2  Atk.  49;  Stronge  v.  Hawkes,  4 
De  G.  M.  &  G.  186, 4  De  G.  &  J.  632;  BeokeU  v.  Cord- 
ley,  1  Bro.  Ch.  858;  Pearson  v.  Morgan.  2  Bro.  Ch* 
385;  Evans  v.  Bicknell,  6  Yes.  Jr.  174;  Lee  v.  Mun- 
roe,  U  U.  S.  7  Cranch,  866, 8  L.  ed.  373. 

If  one  obtain  money,  or  aid  in  obtaining  it,  by 
falsely  representing  that  another  has  title  to  the 
land,  when  he  knows  to  the  contrary,— when  in 
fact  he  has  the  title,— he  will  be  estopped  from  set- 
ting up  his  title  as  against  the  lender.  Spencer  v. 
Oarr,  46  N.  Y.  406, 6  Am.  Rep.  118;  Lee  v.  Porter,  6 
Johns.  Ch.  272, 1  L.  ed.  1080;  Fonbl.  Bq.  168. 

Where  one,  without  objection,  suffers  another  to 
do  acts  upon  his  authority,  or  by  his  conduct  adopts 
and  sanctions  such  acts,  he  will  be  bound  thereby, 
as  if  the  requisite  power  had  been  given  in  the  most 
formal  manner.  Townsend  v.  Chappell  ("  Bronson 
V.  ChappeU ">.70  U.  8. 12  WalL  661,  20  L.  ed.  486. 

If  he  has  Justified  the  belief  of  a  third  party  that 
the  person  assuming  to  be  his  agent  was  authorized 
18L.R.A. 


to  do  what  was  done,  he  is  estopped  to  deny  it, 
IMd.  See  notes  to  Brookhaven  v.  Smith  (N.  F.l  7  L. 
R.  A.  756;  Galbralth  v.  Lunsford  (Tenn.)  1  L.  K.  A. 


EqiiUaiAt  estoppel,  when  arima. 

An  equitable  estoppel  arises  when  one  party  by 
his  faulty  conduct  has  induced  his  adversary  to  omit 
some  act  which,  but  for  said  fault  and  negligence, 
he  would  have  performed,  and  which,  if  done, 
might  have  prevented  the  loss.  Wilson  Sewing- 
Mach.  Co.  y.  Southern  Exp.  Co.  42  La.  Ann.  698. 
See  Leather  Mfrs.  Bank  v.  Morgan,  117  U.  S.  106, 29 
L.  ed.  816. 

Positive  fraud  is  not  required  to  work  an  equita- 
ble estoppel,  where  silence  or  conduct  has  created 
a  belief  of  the  existence  of  a  state  of  facts  which  it 
would  be  unconscionable  to  deny.  Alexander  t. 
Woodford  Spring  Lake  Fish  Co.  (Ky.)  12Ky.  L.  Rep. 
107. 

So  one  who  represents  himself  as  the  owner  of  a 
bull  which  inflicted  an  injury,  for  the  purpose  of 
misleading  the  party  injured,  so  as  to  deprive  him 
of  his  right  of  action  against  the  real  owner,  is  es- 
topped to  deny  that  he  is  the  owner.  Balrdv. 
Yaughn  (Tenn.)  Dec.  18, 1690. 

A  party  may  by  his  declarations  and  conduct, 
and  even  by  his  silence  or  negative  omission  to  act, 
estop  himself  from  claiming  his  rights,  where  such 
claim  would  operate  to  the  injury  of  another. 
Trenton  Bkg.  Co.  v.  Dunean,  86  N.  Y.  228;  Wendell 
V.  Yan  Rensselaer,  1  Johns.  Ch.  844, 1 L.  ed.  165. 

It  is  the  dictate  of  natural  Justice  that  he,  who, 
having  a  right  or  interest,  by  his  conduct  influences 
another  to  act  on  the  faith  of  its  non-existence,  or 
implies  that  it  will  not  be  asserted,  shall  not  be  al- 
lowed afterward  to  maintain  it  to  that  other^s  prej- 
udice.   McGovern  v.  Knox,  21  Ohio  St.  647. 

The  doctrine  has  been  applied  to  estates  in  land, 
trust  funds,  things  in  action,  and  other  forms  of  in- 
terest, in  some  defensively,  in  others  as  the  ground 
of  affirmative  relief.    See  2  Pom.  Eq.  289. 

A  fraudulent  intent  is  necessary  to  create  an  es- 
toppel affecting  the  legal  title  to  land.  Storrs  v. 
Barker,  6  Johns.  Ch.  106, 2  L.  ed.  88. 

It  Is  an  act  of  fraud  for  a  party,  conusant  of  his 
own  right,  to  suffer  another,  ignorant  of  that  right, 
to  go  on,  purchase  property,  and  make  improve- 
ments thereon.  ItHd,:  MiUer  v.  Piatt.  6  Duer,  288; 
Durham  v.  Alden,  20  Me.  228, 87  Am.  Deo.  40;  Hatch 
V.Kimball,  16  Me.  146. 

Doctrine  of  estoppel  in  pals. 

The  doctrine  of  estoppel  in  pais  is  applicable  t» 
one  who  has  induced  another  to  occupy  a  position 
he  would  not  have  occupied  but  for  the  acts  of  the 
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which  judgment  bad  been  directed  in  plaiDtiff's 
favor.     AJirmed. 

At  the  trial  the  court  found  that  defendant 
had  stated  to  representatives  of  various  com- 
mercial agencies,  who  called  upon  him  in  their 
oflScial  capacity,  that  he  was  sole  proprietor  of 
the  New  York  Pie  Company;  that  this  informa- 
tion was  communicated  bj^  the  agencies  to 
plaintiff,  one  of  their  subscribers,  who  in  good 
faith  acted  thereon  in  extending  credit  to  the 
company. 

Mewrs.  Gil^^er  &  Harrison,  for  appel- 
lant: 

Gomb9  V.  Cooper,  5  Minn.  254  (OH.  200),  ex- 
pressly holds  that  there  must  have  been  an 
express  design  that  the  act  or  statement  should 
influence  the  conduct  of  another  in  estoppels 


hj  representations,  and  the  court  clearly  dis- 
tinguishes between  such  cases  as  Pence  v.  Ar- 
buekle,  22  Minn.  417,  and  the  class  of  cases  to 
which  the  case  at  bar  belongs. 

Messrs,  Hnbacliek  &  Daly»  for  respond- 
ent: 

If  a  man  so  conduct  himself,  whether  inten- 
tionally or  not,  that  a  reasonable  person  would 
infer  that  a  certain  state  of  things  exists,  and 
acts  on  that  inference,  he  shall  afterwards  be 
estopped  from  denying  it. 

Manvfaeiurers  A  T.  Bank  v.  Haeard,  80  N. 
Y.  226;  Blair  v.  Wait,  69  N.  Y.  118;  MeCravey 
V.  Bemson,  19  Ala.  480;  WeUand  OaiiaX  Go,  v. 
Hathaway,  8  Wend.  480;  Brown  v.  Grant,  89 
Minn.  404. 

Negligence  when  naturally  tending  to  indi- 


former  and  his  deolarations.  Burke  v.  Grant,  2 
West.  Hep.  884, 110  HI.  124;  Hefner  v.  Yandolah,  67 
m.  620;  Dtokerson  v.  Ck)lsrrove,  100  U.  S.  678, 26  L. 
ed.  618;  Fazton  v.  Faxton,  28  Mich.  160;  Tucker  v. 
Ck>nwell,  07  111.  662. 

To  ooDHtitute  an  estoppel  in  pais,  (1)  there  must 
have  been  a  false  representation  or  a  oonoealment 
of  material  facts;  (2)  the  party  to  whom  the  repre- 
sentation was  made,  or  from  whom  the  material 
facts  were  concealed,  must  have  been  ignorant  of 
the  ezisteuoe  of  the  facts  concealed  or  of  the 
falsity  of  the  representation.  Steed  v.  Petty,  66 
Tez.48a 

It  is  not  created  unless  the  declaration  is  plainly 
inconsistent  with  the  rights  which  are  allegred  to  be 
barred,  and  made  with  full  knowiedgre  of  the  exist- 
ence of  the  inconsistent  right.  Fletcher  v.  McGiU, 
8  West.  Rep.  682,  110  Ind.  306;  Lee  v.  Templeton,  78 
[nd.  816. 

No  estoppel  in  pais  can  arise  unless  to  permit  the 
party  sought  to  be  estopped  to  show  the  truth  will 
operate  as  a  fraud  upon  the  other  party.  St.  Paul 
ft  D.  R.  Ck).  v.  Blackmar,  44  Minn.  614. 

Neither  married  women  nor  infants  are  estopped 
in  pais  unless  their  conduct  has  been  intentional 
and  fraudulent.    Sneed  v.  Petty,  supra. 

But  a  husband  who  holds  himself  out  as  a  partner 
with  his  wife,  and  induces  others  to  trust  the  part- 
nership, is  estopped  to  deny  its  existence.  Schlap- 
back  v.  Long,  00  Ala.  126.  See  fiote  to  Brookhaven 
V.  Smith  (N.  Y.)  7  L.  R.  A.  766. 

FcLlse  representations. 

If  the  deolarations  or  conduct  were  intended  to 
deceive  generally,  or  occurred  under  circumstances 
likely  to  deceive,  it  is  sufficient.  Horn  v.  Ck>le,  61 
N.  H.  207, 12  Am.  Rep.  124.  See  Adams  v.  Brown,  16 
Ohio  St.  78;  DezeU  v.  OdeU,  3  Hill,  221;  Quirk  y. 
Thomas,  6  Mich.  76;  MitcheU  v.  Reed,  0  Cal.  204. 

The  representation  must  generally  be  the  state- 
ment of  a  fact;  when  not  resolvable  into  a  statement 
of  fact  as  distinguished  from  a  statement  of  law, 
the  party  making  it  is  not  bound.  Mason  v.  Har- 
per's Ferry  Bridge  Co.  28  W.  Va.  680. 

If  tha  element  of  fraud  is  wanting,  there  is  no 
estoppel;  as,  where  both  parties  are  equally  cog- 
nizant of  the  facts,  and  the  declarations  or  silence 
of  the  one  party  produced  no  change  in  the  con- 
duct  of  the  other,  he  acting  solely  on  his  own  Judg- 
ments Northwestern  Mut.  L.  Ins.  Ck).  v.  Amerman, 
7  West.  Rep.  715, 110  Hi.  320;  Davidson  v.  Young,  88 
ni.  152. 

There  is  no  estoppel  where  parties  have  the 
same  knowledge  of  the  material  facts.  Wolf  v. 
Zimmerman,  27  Ind.  486.  See  Dodge  v.  Pope,  03 
Ind.  488:  Krug  v.  Davis,  101  Ind.  75. 

A  representation,  in  order  to  estop,  must  be  as  to 
facts,  either  present  or  past ;  and  a  promise  to  do 
18  L.  R.  A. 


something  in  future  may  constitute  a  valid  con- 
tract, but  not  an  estoppel.  Jones  v.  Parker,  6^ 
Tex.  76;  Union  Mut.  L.  Ins.  Co.  v.  Mowry,  06  U.  S. 
544, 24  L.  ed.  074;  Mason  v.  Harper^s  Ferry  Bridge 
Ck>.  supra;  Edwards  v.  Dickson,  66  Tex.  618. 

The  only  case  in  which  a  representation  as  to  the 
future  can  operate  as  an  estoppel  is  when  it  is  in 
relation  to  an  intended  abandonment  of  an  exist- 
ing right,  and  is  made  to  influence  others,  and  they 
have  been  induced  by  it  to  act.  Union  Mut.  L.  Ins. 
Co.  V.  Mowry,  supra.  See  Faxton  v.  Faxton,  28 
Mich.  160;  Dickerson  v.  Colgrove,  100  U.  S.  578, 26  L. 
ed.  618. 

Representations  set  up  as  an  estoppel  must  have 
been  made  to  the  party  asserting  the  estoppel,  or 
have  been  of  such  a  character  and  made  under 
such  circumstances  that  the  party  making  them 
must  be  taken  to  have  contemplated  that  they 
would  be  communicated  to  and  acted  on  by  him. 
Hodge  v.  Ludlum,  45  Minn.  200. 

It  is  essential  to  an  estoppel  by  conduct  that 
there  must  have  been  a  false  representation  or  con- 
cealment of  material  facts;  and  a  mistake  of  law 
made  by  the  party  asserting  the  estoppel,  for  which 
the  other  party  was  not  responsible,  is  not  suffi- 
cient. St.  Louis  V.  Schulenburg-Boeckler  Lumber 
Co.  06  Mo.  618. 

No  one  can  base  au  estoppel  upon  an  act  of  the 
opposite  party  induced  by  his  own  fraud.  McMar- 
tln  V.  Continental  Ins.  Co.  41  Minn.  106. 

Bepresentalion  must  have  "been  acted  upon. 

A  representation,  to  create  an  estoppel,  must 
have  been  acted  upon.  Hope  Lumber  Co.  v.  Fos- 
ter A  L.  Hardware  Co.  53  Ark.  106;  Stuart  v.  Lowry, 
42MUin.473. 

No  representations  will  authorize  or  constitute 
an  estoppel,  where  the  party  to  whom  they  were 
made  did  not  act  upon  them,  even  if  all  the  other 
elements  which  constitute  an  estoppel  exist. 
Huntington  First  Nat.  Bank  v.  Williams,  128  Ind. 
423. 

To  work  an  estoppel  the  person  estopped  must 
have  known  the  facts,  or  been  guilty  of  negligence 
in  not  knowing  them,  and  the  persons  in  whose  be- 
half the  doctrine  Is  invoked  must  have  relied  on 
and  acted  on  the  faith  of  what  the  former  said  or 
did  or  omitted.    Welsh  v.  Cooley,  44  Minn.  446. 

Parties  who  made  false  representations  imdor 
the  assumption  that  they  were  true  are  estopped  to 
say  that  they  were  uninformed  as  to  their  truth- 
fulness.   Ross  V.  Hobson  (Ind.)  Feb.  5, 1801. 

An  estoppel  in  pais  can  never  operate  to  preju- 
dice the  rights  of  the  person  estopped,  except  when 
the  sole  deed  of  such  person  would  have  a  similar 
operative  effect.  Henry  v.  Sneed,  00  Mo.  407; 
Mueller  v.  Kaessmann,  84  Mo.  818. 
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cate  intention,  will  have  the  same  effect  in 
creating  an  estoppel  as  actual  intention. 

P^nce  V.  Arfmckle,  22  Minn.  417. 

Representations  made  to  mercantile  agencies 
may  be  taken  advantage  of  and  work  as  an  es- 
toppel in  favor  of  any  subscriber  to  whom  the 
represeDtatioDS  are  carried. 

Ibid.;  Bigelow,  Estoppel,  5th  ed.  p.  597,  note 
S;  Swift  V.  Winterhotham,  L.  R.  8  Q.  B.  244. 

GilfiUan,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  facts  found  by  the  court  below  are 
sufficient  to  create  an  equitable  estoppel 
against  defendant  as  to  the  ownership  of  the 
concern  doing  business  as  the  "New  York 
Pie  Company."  To  raise  such  an  estoppel, 
it  is  not  necessary  that  the  representations 
should  have  been  made  with  actual  fraudu- 
lent intent.  If  he  knows,  or  ought  to  know, 
the  truth,  and  they  are  intentionally  made 
under  such  circumstances  as  show  that  the 
party  making  them  intended,  or  might  rea- 
sonably have  anticipated,  that  the  party  to 
whom  they  are  made,  or  to  whom  they  are 
to  be  communicated,  will  rely  and  act  on 
them  as  true,  and  the  latter  has  so  relied  and 
acted  on  them,  so  that  to  permit  the  former 
to  deny  their  truth  will  operate  as  a  fraud, 
the  former  is,  in  order  to  prevent  the  fraud, 
estopped  to  deny  their  truth.  Coleman  v. 
Penrce,  26  Minn.  123 ;  Beebe  v.  Wilkimon,  30 
Minn.  548. 

Nor  need  the  representations  be  made  di- 
rectly to  the  party  acting  on  them.  It  is 
enough  if  they  were  made  to  another,  and 
intended  or  expected  to  be  communicated  as 
the  representations  of  the  partv  making  them 
to  the  party  acting  on  them,  for  him  to  rely 
and  act  on.  "The  representation  may  be  in- 
tended for  a  particular  individual  alone,  or 
for  several,  or  for  the  public,  or  for  any  one. 


of  a  particular  class,  or  it  may  be  made  to 
A,  to  be  communicated  to  B.  Anyone  so 
intended  by  the  party  making  the  representa- 
tion will  be  entitled  to  relief  or  redress 
against  him,  by  a(^ng  on  the  representation 
to  his  damage."    Bigelow,  Frauds,  445. 

If  one  act  on  a  representation  not  made  to 
nor  intended  for  him,  he  will  do  so  at  bis 
own  risk.  An  instance  of  a  right  to  act  on 
a  representation  not  made  directly  to  the 
person  acting  on  it,  but  intended  for  him, 
if  he  had  occasion  to  act  on  it,  is  furnished 
by  Pence  v.  Arbuckle,  22  Minn.  417.  The 
representations  a  business  man  makes  to  a 
bank  or  commercial  agency,  especially  to  the 
latter,* relating  to  his' business  or  to  his  pe- 
cuniary responsibility,  are  among  those  ex- 
pected to  be  communicated  to  others  for  them 
to  act  on.  The  business  of  a  commercial 
agency  is  to  get  such  information  as  it  can 
relative  to  the  business  and  pecuniary  abil- 
ity of  business  men  and  business  concerns, 
and  communicate  it  to  such  of  its  patrons  as 
may  have  occasion  to  apply  for  it.  Anyone 
making  representations  to  such  an  agency, 
relating  to  his  business  or  the  business  of  any 
concern  with  which  he  is  connected,  must 
know,  must  be  held  to  intend,  that  whatever 
he  so  represents  will  be  communicated  by 
the  agent  to  any  patron  who  may  have  occa- 
sion to  inquire.  His  representations  are  in- 
tended as  much  for  the  patrons  of  the  agency, 
and  for  them  to  act  on,  as  for  the  agency  it- 
self. When  the  representations  so  made  are 
communicated,  as  those  of  the  person  mak- 
ing them,  to  a  patron  of  the  agency,  and  he 
relies  and  acts  on  them,  he  is  in  position  to 
claim  an  estoppel.  The  findings  of  fact  in 
the  case  are  fully  sustained  by  the  evidence. 

Order  afflrmed. 

Petition  for  rehearing  overruled  June  25, 
1891. 
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1.   Criminal  acts  need  not  be  proved* 

in  a  civil  action,  by  any  greater  or  more  certain 


degree  of  proof  than  is  required  in  oivil  actions 
generally. 
8.  An  infltmetion  which  fkila  to  present 
separately  the  elements  of  actnal  and 
exemplary  damag^es*  butlimitBthe  amount 
of  recovery,  is  not  prejudicial  In  the  absence  of 
special  requests.  If  the  verdict  Is  for  less  than  the 
jury  could  properly  find. 


Note.— ifoture  and  scope  of  the  jrudoe'^H  charge. 

No  instructions  should  be  given,  which  are 
not  relevant  to  facts  which  there  is  evidence 
tending  to  prove.  Id  many  cases,  the  giving  of  In- 
structions has  been  held  error.  Oist  v.  Loring,  60 
Mo,  487;  Huffman  v.  Ackley.  34  Mo.  277;  LiUis  r.  St. 
Louis,  K.  C.  &  N.  B.  Co.  64  Mo.  464:  Krech  v.  Pacific 
Railroad,  64  Mo.  172;  Weiland  v.  Weyland,  64  Mo. 
168. 

It  should  be  borne  in  mind  in  this  connection 
that  an  appellate  court  will  never  reverse  a  decision 
on  the  sole  ground  that  the  trial  court  refused  to 
instruct  the  Jury  upon  an  issue  of  fact  which  was 
not  raised  by  the  pleadings  and  in  support  of  which 
no  evidence  has  been  elicited.  State  v.  Harris,  50 
Mo.  560;  Barr  v.  Armstrong,  56  Mo.  577;  Winters  v. 
Hannibal  &  S.  J.  R.  Co.  88  Mo.  468;  Hamilton  v.  Rus- 
sell, 6  U.  S.  1  Cranch,  309,  2  L.  ed.  118;  Chirac  v. 
Reinecker,97  U.  9.  2  Pet.  618, 626,  7  L.  ed.  53B,  642; 
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Clarke  v.  Kownslar,  86  U.  8. 10  Pet.  657,  9  L.  ed.  571; 
Rhett  v.  Poe,  43  U.  8.  2  How.  458, 11  L.  ed.  838;  Har- 
per V.  Smith,  1  Cranch,  C.  C.  495:  Chicago  &  A.  R. 
Co.  V.  Utley,  38  Til.  410;  State  v.  Rash,  12  Ired.  L.382; 
State  V.  Stouderman,  6  La.  Ann.  286;  Thompson  v. 
Shannon,  9  Tex.  536;  Hibler  v.  McCartney,  31  Ala. 
501;  Breese  v.  State,  12  Ohio  St.  146;  State  Bank  v. 
Williams,  6  Ark.  156;  Paschal  v.  Davis,  3  Oa.  256; 
American  Transp.  Co.  v.  Moore,  6  Mich.  888:  Snyder 
V.  Wilt,  15  Pa.  69;  Croft  v.  State,  6  Humph.  817:  Sto- 
rey V.  Brennan,  15  N.  Y.-  624;  Rouse  v.  Lewis,  4  Abb. 
App.  Dec.  121;  State  v.  Arthur,  23  Iowa,  480;  Cowles 
V.  Bacon,  21  Conn.  451;  People  v.  Roberts,  6  Cal.  214; 
Whitner  v.  Hamlin,  12  Pla.  18;  Henry  v.  Jones,  1 
Idaho,  48;  Packer  v.  Cockayne,  3  O.  Greene,  111;  RJoe 
V.  Rice,  6  Ind.  100;  State  v.  McCurry,  63  N.  C.  88; 
Harvey  v.  Skipwith,  16  Gratt.  406:  Dwyer  v.  Dun- 
bar, 75  U.  8.  5  WaU.  818, 18  L.  ed.  480;  Ettiog  v.  Bank 
of  United  States,  24  U.  S.  11  Wheat.  50,  6  L.  ed.  419; 
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8.   ▲  T«rdiet  need  not  wpedfy  whether 
it  is  for  actual  or  exemplary  damages 

where  the  Issues  of  actual  and  exemplary  dam- 
ages are  not  separately  submitted  to  the  jury. 

4.   Evidence  of  the   market  Talae    of 

do^  is  not  necessary  to  sustain  a  Judgment  for 
damages  for  poisoning  them,  where  there  is 
proof  of  their  usefulness  and  servloes  from 
which  the  Jury  can  Infer  value. 

(May  as,  1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Bexar  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  the  loss  of  plaintiffs'  dogs, 
■which  were  aUe^ed  to  have  been  poisoned  by 
defendant.    Affirmed. 

The  facts  sufficiently  appear  in  the  commft- 
sioner's  opinion. 


Mr.  Oscar  Bergpstrom,  for  appellant: 

It  is  error  for  the  court  to  suggest  the 
amount  or  limit  of  damages  which  the  jury 
might  find. 

imwiaw  V.  Dod9on,  61  Tex.  91. 

Damages  are  intentled  as  compensation  for 
the  pecuniary  injury  sustained  by  the  party 
injured,  and  in  order  to  entitle  a  party  to 
damages  he  must  show  that  he  has  suffered 
some  personal  injury  or  pecuniary  loss. 

Brown  v.  Hoburger,  52  Barb.  15;  Brill  v. 
Flagler,  23  Wend.  854;  Cantling  v.  Hannibal 
dk  St.  J.  R,  Co.  54  Mo.  885;  Sutherland,  Dam. 
p.  802. 

In  the  absence  of  testimony,  authorizing  the 
findin&r  of  actual  damages,  it  is  error  to  submit 
to  the  jury  a  charge  authorizing  them  to  find 
both  actual  and  exemplary  damages,  without 
requiring  them  to  find  actual  and  exemplary 
damages  separately,  so  as  to  ascertain  whether 


Conner  v.  State,  4  Yergr.  187;  Allen  v.  Wanamaker, 
81 N.  J.  L.  370;  New  York  v.  Price,  5  Sandf .  642;  Rioe, 
Ev.  798- W. 

In  the  absence  of  statute  to  the  contrary,  the 
Judg-e  has  power  to  instruct  the  Jury  sua  sponte;  but 
it  is  iu  his  discretion  whether  to  do  so  or  not,if  either 
party  request  it.  Pennook  v.  Dialogue,  27  (J.  8.  2 
Pet.  1. 1&.  7  JL.  ed.  327,  882,  afBrmlng  4  Wash.  C.  C. 
5S8;  Haupt  v.  Pohlmann,  16  Abb.  Pr.  301, 307. 

State  laws  prescribing  the  manner  in  which  the 
Judge  shall  discharge  his  duty  in  charging  the  Jury, 
or  the  papers  which  he  will  permit  to  go  to  them 
in  their  retirement,  or  requiring  the  Jury  to  an- 
swer special  interrogatories  in  addition  to  their 
greneral  verdict,  do  not  apply  to  the  courts  of  the 
United  States.  Indianapolis  &  St  L.  R.  Co.  v. 
Horst,  93  U.  S.  291,  28  L.  ed.  898;  Nudd  v.  Burrows, 
91  U.  S.  428, 28  L.  ed.  2:^;  United  States  v.  Train,  12 
Fed.  Bep.  852.  For  these  regulations  the  local  stat- 
utes should  be  consulted. 

In  the  absence  of  any  regulation  requiring  it,  the 
Judge*8  instructions  need  not  be  reduced  to  writ- 
ing, except  to  the  extent  necessary  for  enabling 
counsel  to  except.  Smith  v.  Crlchton,  83  Md.  1081, 
108. 

Inttruestiionn  haged  upon  a  hypotheticai  state  of  facts  ^ 

A  party  has  a  right  to  submit  a  question  of  law 
arising  on  undisputed  facts  or  upon  a  hypothetical 
statement  within  the  scope  of  the  evidence,  and 
have  the  iDstruction  of  the  court  given  to  the  Jury 
thereon:  and  it  is  error  to  refuse  to  listen  to  a 
timely  request  so  to  do.  Chapman  v.  McCormlck, 
86  N.  Y.  4T9. 

In  order  to  Justify  him  in  giving  an  instruction 
predicated  upon  a  supposed  state  of  facts,  it  is  not 
necessary  that  he  should  be  entirely  satisfied  of 
the  existence  of  such  facts,  but  if  there  Is  any  evi- 
dence from  which  the  Jury  may  infer  them  to  be 
true,  it  is  his  duty  to  declare  the  law  thereon. 
Flournoy  v.  Andrews,  6  Mo.  513;  Bradford  v.  Pear- 
son, 12  Mo.  71. 

And  it  is  not  error  for  him  to  do  so,  even  where 
the  evidence  Is  very  slight  Camp  v.  Phillips,  42 
Ga.  288. 

He  ought  not,  however,  to  give  instructions  upon 
trifling  andindilferent  statements  irrelevant  to  the 
iasue  (Dickerson  v.  Johnson,  24  Ark.  261);  nor  leave 
a  fact  to  the  Jury  tMised  upon  evidence  which  goes 
no  further  than  to  raise  a  mere  guess,  possibility 
or  conjecture  as  to  the  truth  of  what  is  claimed. 
Cobb  V.  Fogalman,  1  Ired.  L.  440;  Sutton  v.  Madre, 
2  Jones,  L.  820. 

The  Judge  opens  any  hypothetical  statement 
with  the  formal  words,  *'  If  the  Jury  believe  from 
the  evidence.**  To  use  only  the  words,  **If  the 
Jury  believe,**  without  conveying  to  their  minds 
13  L.  R.  A. 


that  they  are  to  found  their  belief  on  the  evidence, 
is  an  objectionable  way  of  'giving  an  Instruction. 
Matthews  v.  Hamilton,  23  111.  470;  Toledo,  W.  &  W. 
R.  Co.  v.  lograham,  77  III.  809. 

But.  as  Juries  are  supposed  to  have  some  small 
trace  of  sense,  there  is  a  presumption  that  they 
know  that  they  are  to  find  from  the  evidence,  and 
accordingly  it  is  not  necessary  to  repeat  this  ex- 
pression at  every  turn  in  the  charge.  Toledo,  W. 
&  W.  R.  Co.  V.  Ingraham,  supra;  Miller  v.  Baltbas- 
ser,  78  III.  302.  See  Thompson,  Charging  the  Jury, 
§62. 

A  hypotheticai  instruction  which  announces  a 
correct  legal  proposition,  and  is  based  on  the  evi- 
dence before  the  Jury,  is  not  liable  to  the  objection 
that  It  assumes  a  fact  in  dispute.  Bushnell  v. 
Crooke  Min.  &  S.  Co.  12  Colo.  247. 

Wlien  counsel  should  request  the  court  to  charge. 

The  usual  course  upon  a  trial  is  to  hand  up  the 
requests  to  the  Judge  before  the  charge  is  made, 
and,  at  most,  prior  to  the  time  when  the  Jury  are 
ready  to  retire  in  charge  of  an  officer.  A  proper 
degree  of  vigilance  would  certainly  require  that 
the  right  to  present  requests  should  be  exercised 
before  the  latter  contingency,  and  a  delay  beyond 
this'ordinarlly  would  leave  it  for  the  Judge  to  say 
whether  he  would  keep  or  call  the  Jury  back  and 
pass  upon  the  requests.  Chapman  v.  McCormlck, 
86  N.  Y.  479. 

But  notwithstanding  such  a  limit  of  time,  coun- 
sel acting  in  good  faith  have  a  right,  after  the  Judge 
has  Instructed  the  Jury,  and  before  they  have  re- 
tired, to  request  him  to  correct  an  error  or  supply 
a  deficiency.  Crippen  v.  Hope,  88  Mfch.  344;  Chap- 
man V.  McCormlck,  supra. 

Qood  practice  requires  that  counsel  desiring  to 
request  instructions  should  present  their  requests 
to  the  Judge  in  separate  and  distinct  propositions, 
fairly  and  legibly  written,  before  the  Judge  begins 
his  charge.  If  the  presentation  of  requests  is  de- 
layed until  after  the  Judge  has  charged  the  Jury, 
he  may  not  unreasonably  require  them  to  t)e  pre- 
sented orally,  or  by  reading  them,  he  responding  to 
each  as  read,  or  he  may,  in  his  discretion,  require 
them  to  be  submitted  to  the  adverse  counsel,  and 
then  charge  those  that  are  consented  to,  and  de- 
termine whether  or  not  to  charge  those  that  are 
not  consented  to.    Abb.  Tr.  Pr.  146. 

Where,  after  a  cause  has  been  submitted  to  the 
Jury,  they  desire  further  instructions,  the  court 
may  give  them  such  instructions  publicly  and  in 
open  court,  notwithstanding  counsel  for  one  of 
the  parties  is  not  present  Cornish  v.  OrafT,  7  N.  Y. 
Civ.  Proc.  204;  Rioe,  Colo.  Code  Proc.  1 187,  and  cases 
cited. 
18 
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the  verdict  found  by  the  jury  is  for  actual  or 
exemplary  damages. 

Galveston,  H,  dt.  S.  A.  R,  Co.  v.  Dunlavp,  56 
Tex.  256;  Wallace  v.  Finberg,  46  Tex.  85;  Gal- 
veston, H.  A  8,  A.  R.  Co,  V.  LeQierae,  51  Tex. 
208. 

Mr.  J.  M,  Copeland  for  appellees. 

Fisher,  J.,  filed  the  following  opinion: 
This  case  originated  in  the  justice  court, 
and  was  tried  on  appeal  in  the  District  Court 
of  Bexar  County  at  its  February  Term,  1889, 
when  judgment  was  rendered  in  appellees* 
favor  against  appellant  for  the  sum  of  $75 
and  costs  of  suit.  No  written  pleadings  are 
in  court,  except  a  statement  of  appellees*  de- 
mand, wherein  they  charge  that  appellant 
wickedly  and  maliciously  poisoned  five 
dogs,  for  which  they  ask  a  recovery  of  dam- 
ages against  appellant  in  the  sum  of  $25  for 
each  of  said  dugs  as  actual  damages,  and  $75 
exemplary  damages.  Appellant  assigns  as 
error  the  refusal  of  the  court  to  instruct  the 
jury  upon  his  request :  "  You  are  further  in- 
structed that  the  claim  of  plaintiffs  is  based 
upon  acts  which,  if  true,  would  constitute  a 
criminal  offense ;  and,  before  you  can  find 
for  the  plaintiffs,  you  must  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
defendant  poisoned  the  dogs  sued  for;  and, 
if  there  is  fiuj  reasonable  hypothesis  upon 
which  this  poisoning  can  be  explained,  ex- 
cept that  the  defendant  did  it  or  that  some 
other  person  tiian  defendant  might  have 
poisoned  them,  then  you  will  find  for  defend- 
ant.** We  know  of  no  decision,  and  none  is 
cited,  that  would  justify  the  court  in  giving 
this  charge.  There  is  no  force  in  the  posi- 
tion that,  because  the  facts  of  this  case  may 
involve  a  criminal  act,  there  should  be  a 
greater  or  more  certain  degree  of  proof  than 
IS  required  in**other  civil  actions.  A  party 
holding  the  affirmative  of  an  issue  is  only  re- 
quired to  adduce  a  preponderance  of  evidence 
as  will  satisfy  the  minds  of  the  jury  of  the 
truth  of  the  facts  in  issue.  As  said  by  the 
court  in  the  case  of  Sparks  v.  Dawson,  47 
Tex.  145 :  "  To  require  the  facts  to  be  estab- 
lished by  evidence  with  Uiat  absolute  cer- 
tainty which  fixes  in  the  mind  of  the  jury  a 
conviction  that  excludes  all  reasonable  doubts 
of  their  existence  is  a  rule  not  applicable  to 
this  or  any  other  civil  case."  The  court  did 
not  err  in  refusing  to  give  the  charge. 

The  second  assignment  presented  by  appel- 
lant afl9rms  that  the  court  erred  in  the  third 
subdivision  of  its  charge,  because  the  jury 
was  authorized  to  find  a  verdict  aeainst  de- 
fendant for  exemplary  damages,  and  suggests 
to  them  that  the  court  believes  the  sum  of 
$75  is  a  proper  amount  therefor.  The  charge 
complained  of  reads :  "  If  you  find  from  the 
evidence  that  defendant  intentional! v  and 
willfully  poisoned  the  dogs  of  plaintiffs  as 
charged,  or  any  one  of  said  dogis,  you  will 
find  a  verdict  m  favor  of  the  plaintiffs  for 
the  actual  market  value  of  the  dog  or  dogs 
so  poisoned,  and  you  will,  in  addition,  find 
a  verdict  for  such  exemplary  damages  as  you 
may  deem  adequate,  not  exceeding  seventy- 
five  dollars.  If,  however,  you  find  the 
charge  of  plaintiffs  not  proven,  you  will 
find  for  the  defendant. "  In  this  connection, 
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the  court,  at  the  request  of  appellant,  gave 
the  following  in  charge  first :  "In  order  for 
the  plaintiffs  to  recover,  you  must  find  from 
the  testimony  that  the  defendant  poisoned 
the  dogs,  and  that  they  were  the  property  of 
plaintiffs ;  that  the  do^s  were  of  some  pecun- 
iary value,— either  that  they  had  some  mar- 
ket value  at  which  they  would  sell,  or  that 
the  services  or  use  of  the  dogs  were  of  some 
pecuniary  value.  The  simple  opinion  of  a 
witness,  not  based  upon  any  facts,  as  to  mar- 
ket value  or  use  of  the  dogs,  is  not  sufldcient. " 
The  court  does  not  present  the  two  elements 
of  damages  separately,  but  submits  them  in 
one  general  charge,  and  restricts  the  jury  in 
their  finding  not  exceeding  a  certain  amount. 
In  both  particulars,  our  courts  have  repeated- 
ly deprecated  this  practice ;  but,  while  this 
is  true,  the  decisions  uniformly  hold,  in  the 
absence  of  a  special  charge  correcting  the  er- 
ror, that  it  alone  is  not  sufficient  cause  for 
reversal.  Nevyman  v.  Dodson,  61  Tex.  98 ; 
Brunsmg  v.  White,  70  Tex.  512 ;  Bast  Line 
dt  R.  R.  Co.  V.  Lee,  71  Tex.  541 ;  Brooke  v. 
Clark,  67  Tex.  109 ;  Belo  v.  Wren,  63  Tex. 
727  ;  Moehnng  v.  Hall,  66  Tex.  241.  If  the 
verdict  of  the  jury  is  for  a  less  amount  than 
they  could  properly  find,  under  the  evidence 
and  pleadings,  an  instruction  that  informs 
them  that  they  cannot  exceed  a  certain  amount 
could  result  in  no  injury,  and  is  harmless 
error.  East  Line  dt  R.  R,  Co.  v.  Lee,  71  Tex. 
541.     The  assignment  is  not  well  taken. 

Appellant  insists  by  his  fourth  assignment 
of  error  that  the  verclict  of  the  jury  is  in- 
sufficient to  support  the  judgment,  because 
it  does  not  specify  whether  they  find  actual 
or  exemplary  damages,  or  both,  or  how  much 
of  either.  If  the  rule  that  the  court  is  not 
required  to  submit  the  issues  of  actual  and 
exemplary  damages  separately  is  correct,  un- 
less requested  so  to  do,  it  would  be  inconsis- 
tent to  require  the  jury  to  make  separate 
findings  upon  issues  not  submitted.  This  as- 
signment is  governed  by  the  rule  discussed 
under  the  one  preceding. 

The  appellant's  third  assignment  questions 
the  sufficiency  of  the  evidence  to  support  the 
verdict  of  the  jury,  on  the  ground  that  the 
dogs  poisoned  were  of  no  market  or  pecuni- 
ary value,  or  that  their  service  or  use  was  of 
value  to  the  owners.  Considering  the  evi- 
dence under  this  assignment,  we  find  that  ap- 
pellees  lost  these  valuable  dogs  by  poison, 
such  dogs  at  the  time  their  property.  The 
evidence  that  connects  the  appellant  with  the 
killing  of  the  dogs  is  partially  circumstan- 
tial, but  we  think  sufficient  to  show  his 
guilty  agency,  and  that  the  trespass  was  in- 
tentionafand  malicious.  The  dogs  were  of 
fine  breed,  and  well  trained,  and  one  of  the 
Newfoundland  dogs  was  trained  to  signal 
the  arrival  of  any  person  at  appellee's,  who 
could  tell  from  his  look  if  the  person  was 
man,  woman,  or  child.  The  dogs,  so  testi- 
fies appellee,  are  worth  $25  each,  and  she 
would  not  take  double  that  sum.  Her  hus- 
band paid  $5  for  one  when  young,  and  one 
was  given  in  pay  for  professional  services 
rendered  by  appellee ;  and  she  could  have 
sold  the  dogs  for  $5  each,  but  would  not  take 
$50  each  for  them.  Great  pains  were  taken 
in  raising  them,  and  they  were  well  trained. 
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The  authorities  vieU  settle  that  dogs  are  prop- 
erty, and  that  an  owner  has  his  action  and 
remedy  against  a  trespasser  for  the  damages 
resulting  from  injuries  inflicted  upon  them. 
Some  authorities  hold  that  dogs  have  no  mar- 
ket value.  This  may  be  relatively  true,  but 
it  is  not  a  rule  that  will  govern  in  all  cases. 
It  may  be  diflScult,  in  the  majority  of  cases, 
to  ascertain  the  market  value  of  a  dog,  but 
such  a  result  may,  in  some  cases,  be  accom- 
plished. The  special  charge  asked  by  appel- 
lant, and  given  by  the  court,  substantially 
presents  the  true  rule  in  determining  the 
value  of  dogs.  It  may  be  either  a  market 
value,  if  the  dog  has  any,  or  some  special 
or  pecuniary  value  to  the  owner,  that  may 
be  ascertained  by  reference  to  the  usefulness 
and  services  of  the  dog.  Ramaey  v.  Hurley, 
72  Tex.  200 ;  Brunswig  v.  White,  10  Tex.  504 ; 
Uhlein  v.  Cr<mmck,  109  Mass.  278 ;  Brent  v. 
KimbaU,  60  111.  213;  Perry  v.  Phipps,  10 
Ired.  L."  261 ;  Parker  v.  Miae,  27  Ala.  488 ; 
Harrington  v.  MiUs,  11  Kan.  483;  Cantling 
V.  Hannibal  <&  8t.  J.  R.  Go.  54  Mo.  886; 
Spray  v.  Ammerman,  66  111.  818;  Stiekney 
V.  Aaen,  10  Gray,  355. 

The  law  recognizes  a  property  in  dogs,  and 
for  a  trespass  and  infraction  of  this  right  the 


law  gives  the  owner  his  remedy.  The 
wrong-doer  cannot  escape  the  consequences 
of  his  acts  by  saying,  "You  have  suffered 
no  damages,"  for  the  law  implies  that  some 
daiQaj2:es  result  from  every  illegal  trespass* 
or  invasion  of  another's  rights.  Parker  v. 
Mise  and  Brent  v.  EimbcUl,  supra;  Cham- 
pion V.   Vinemt,  20  Tex.  816. 

There  is  no  evidence  in  this  case  that  the 
dogs  had  a  market  value,  but  the  evidence 
is  ample  showing  the  usefulness  and  services 
of  the  dogs,  and  that  they  were  of  special 
value  to  the  owner.  If  me  jury  from  the 
evidence  should  be  satisfied  that  the  dogs 
were  serviceable  and  useful  to  the  owner, 
they  could  infer  their  value  when  the  owner, 
by  evidence,  fixes  some  amount  upon  which 
they  could  form  a  basis.  We  cannot  say  that 
the  verdict  in  this  case  is  not  based  upon  act- 
ual damages,  and  when  the  evidence,  as  it 
does  in  this  case,  justifies  a  verdict  for  either 
actual  or  exemplary  damages,  or  both,  we 
will  not  presume  that  the  finding  of  the  jury 
was  based  on  grounds  not  proper. 

We  find  no  error  in  the  record,  and  report 
the  case  for  affirmance. 

Adopted  by  Supreme  Court,  May  26,  1891. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


James  Seth  ADAMS 
Anne  T.  ADAMS  et  al. 


(....Mass.. 
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1*   ▲  statute  proTidlnf^  that »  child  bom 
befbre  wedlock  shall  be  made  le^^ti- 


mate  by  the  subaequent  marria«re  of  Its  parents 
will  not  leflritimate  a  ohfid  whose  father  had  not 
at  the  time  of  the  marriage  obtained  a  valid  di- 
vorce from  hlB  former  wife. 

2.  The  status  gitvetk  a  man  by  the 
laws  of  his  domicll  will  not  be  recognized 
In  other  Jurisdictions  when  It  is  constructed  on 
principles  contrary  to  those  generally  recosrnized 


'ScfiM.— Effect  of  subsequent  marriage  of  the  jxir- 
ents  on  antenuptial  issue. 

The  general  current  of  authority  favors  the  doc- 
trine that  where  an  illegitimate  child  has  been 
legitimated  by  the  subsequent  marriage  of  its  par- 
ents according  to  the  laws  of  the  State  or  country 
where  the  marriage  takes  place,  and  the  parents 
are  domiciled,  such  legitimacy  follows  the  child 
wherever  it  may  go.    Miller  v.  Miller,  91  N.  Y.  815. 

Each  State  has  the  right  to  determine  the  status 
of  Its  own  citizens;  the  domicll  decides  which  State 
has  the  right.  Strader  v.  Graham,  61  U.  8. 10  How. 
98,  IS  L.  ed.  342;  Story,  Confl.  L.  141, 1 106. 

Foreign  Jurists  generally  maintain  that  the  ques- 
tion of  legitimacy  or  illegitimacy  is  to  be  decided 
exclusively  by  the  law  of  the  domicll  of  origin. 
Story,  Ck>nfl.  L.  1 98. 

Tt  seems  admitted  by  foreign  Jurists,  that  as  the 
validity  of  the  marriage  must  depend  upon  the  law 
of  the  country  where  it  is  celebrated,  the  status  or 
condition  of  the  ofTspring,  as  to  legitimacy  or  ille- 
gitimacy, ought  to  depend  on  the  same  law,  so  that 
if  by  the  law  of  the  place  of  the  marriage  the  off- 
spring, although  bom  before  nuurlage,  would  be 
legitimate,  they  ought  to  be  deemed  legitimate  in 
every  other  country  for  all  purposes  whatever,  in- 
cluding heirship  of  immovable  property.  Story, 
Oonfl.  L.  1 98. 

Legitimacy  or  illegitimacy  are  among  universal 
personal  qualifications,  and  the  laws  of  the  State 
affecting  all  these  personal  qualities  of  its  subjects 
travel  with  them  wherever  they  go  and  attach  to 
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them  in  whatever  country  they  may  be  resident. 
Wheaton,  Law  of  Nations,  172. 

When  an  illegitimate  child  has,  by  the  subsequent 
marriage  of  his  parents,  become  legitimate  by  vir- 
tue of  the  laws  of  the  State  or  country  where  such 
marriage  took  place,  and  the  parents  were  domi- 
ciled, it  is  therefore  legitimate  everywhere,  and  en- 
titled to  all  the  rights  flowing  from  that  status, 
including  the  right  to  inherit.  Miller  v.  Miller, 
supra. 

In  cases  of  Intestacy  personal  property  is  dis- 
tributed according  to  the  law  of  the  place  of  the 
domicll  of  the  intestate.  Parsons  v.  Lsrman,  20  N. 
Y.  108, 112;  Moultrie  v.  Hunt,  28  N.  Y.  894;  Story, 
Confl.  L.  6  880. 

But  real  estate  in  such  cases  descends  according 
to  the  law  of  the  place  where  it  is  situated.  White 
V.  Howard,  46  N.  Y.  144^180;  Story,  Confl.  L.  §  484. 

In  this  case  it  was  held  that  an  antenuptial  child 
bom  in  Scotland,  of  persons  domiciled  there,  could 
not  inherit  lands  in  England,  though  by  the  law  of 
Scotland  the  child  had  been  legitimated  by  the  sub- 
sequent intermarriage  of  the  parents.  The  rule 
laid  down  in  this  case  has  been  unifoinnly  followed 
in  England.  Don's  Estate,  4  Drew.  197;  Re  Wright, 
2  Kay  ScJ.QK;  Re  Wilson's  Trusts,  L.  R.  1  Bq.  Cas. 
247;  Shaw  v.  Gould,  L.  R.  8  H.  L.  66. 

An  antenuptial  child  was  bom  in  South  Carolina, 
in  which  State  the  parents  intermarried,  but  at  that 
time  their  intermarriage  did  not  legitimate  the 
child.  Subsequently,  the  three  became  citizens  of 
Mississippi,  where  antenuptial  children  were  legiti- 
mated by   the  subsequent  intermarriage  of  the 
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or  to  those  which  can  be  admitted  by  the  laws  of 
the  forum. 

3,  That  amarriagre  has  taken  place  on 
the  fitlth  of  a  prevtoiw  divorce  doee  not 
preclude  an  inquiry  by  the  courts  of  another  State 
into  the  capacity  of  the  divorced  party  and  thus 
into  the  validity  of  the  divorce,  and  the  marriafre 
may  be  declared  invalid  if  the  divorce  is  one 

f  which  would  be  decreed  void  if  direotiy  in  issue. 

4.  A  decree  of  divorce  wiU  be  reflra'^ded 
as  void  In  other  Jurisdictions  if  granted  by  a 
court  which  was  without  authority  because 
plaintiff  had  not  resided  within  its  Jurisdiction  the 
length  of  time  fixed  by  statute  as  a  condition  pre- 
cedent to  his  right  to  sue;  and  it  may  be  im- 
peached collaterally  in  such  other  Jurisdictions 
by  strangers  to  it  notwithstanding  the  divorce 
record  shows  that  the  necessary  residence  was 
found  as  a  fact  by  the  court. 

6.  A  divorce  decree  which  would  be  re- 
irarded  ae  invalid  outside  of  the  Jurisdiction 
to  which  it  was  passed  should  not  be  regarded  as 
beyond  impeachment  in  that  Jurisdiction. 

6«  A  child  whose  parents  were  mar. 
ried  alter  its  birth  and  after  its  father  had 
obtained  a  divorce  from  his  former  wife,  which 
was  void  as  against  his  children  by  her  because  of 
lack  of  power  in  the  court  to  grant  it,  cannot 
compete  with  the  latter  for  an  interest  under  a 
Massachusetts  will  giving  a  benefit  to  "all  the 
children"  of  its  father. 

7.  Statutes  providin^^  that  the  issue  of 
marriages  nuU  in  law  shall  be  le^U- 
mate*  and  that  when  a  marriage  is  annulled  on 
the  ground  that  a  former  husband  or  wife  was 
living,  children  begotten  before  the  Judgment  are 
legitimate,  apply  only  to  children  born  after  the 
void  ceremony  was  performed. 


Mabbaghubbtts  Supreme  Judicial  Court. 
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REPORT  from  the  Supreme  Judicial  Court 
for  Suffolk  for  the  consideration  of  the 
full  court  of  a  suit  brought  to  establish  an  al- 
leged right  to  share  in  the  fund  left  by  the  will 
of  Seth  Adams,  deceased.    Bill  dUmisMd. 

The  facts  are  stated  in  the  opinion. 

Messrs,  M.  F.  Dickenson.  Jr.,  and  Hol- 
lis  R.  Bailey,  for  plaintiff: 

The  status  of  an  infant  (born  before  wed- 
lock) as  to  legitimacy  is  determined  by  the  law 
of  the  domicil  of  his  father  at  the  date  of  the 
act  of  legitimation,  or  possibly  by  the  law  of 
the  father's  domicil  at  the  date  of  birth  and 
legitimation. 

If  legitimate  according  to  that  law,  he  will 
be  considered  as  legitimate  in  Massachusetts, 
and  will  be  entitled  to  take  under  a  Massachu- 
setts will. 

Ross  V.  Ross,  129  Mass.  246,  247,  256;  Re 
Andros,  L.  R.  24  Ch.  Div.  637;  ife  Grave,  L. 
R.  40  Ch.  Div.  216;  Re  Goodman's  Trust,  L.  R. 
17  Ch.  Div.  266;  Nelson.  Private  International 
Law,  pp.  17,  18;  Article  on  Leiritimation.  88 
L.  T.  42;  Miller  v.  MUler,  91  N.^.  815;  Stack 
V.  Stack,  6  Dem.  281;  Dayton  v.  Adkisson,  4  L. 
R.  A.  488,  46  N.  J.  Eq.  603;  CahaUero's  Suc- 
cession, 24  La.  Ann.  573. 

According  to  the  law  of  California,  a  child 
bom  before  wedlock  becomes  legitimate  by  the 
subsequent  marriage  of  its  parents. 

2  Cal.  Civ.  Code,  ^  215. 

The  language  of  the  statute  is  mandatory 
and  unqualified,  and  applies  to  all  children 
born  before  wedlock  without  regard  to  the 
question  whether  or  not  the  parents  at  the  time 


parents.  The  father  died  intestate.  It  was  held  that 
the  status  of  the  ohUd  was  fixed  by  the  domldl  of 
its  origin;  where  It  was  illegrHlmate,  It  so  re- 
mained, and  oould  DOt  inherit.  Smith  v.  KeUey,  23 
Miss.  lt>7. 

A  child  born  In  Scotland,  of  parents  domiciled 
there,  who  at  the  time  of  his  birth  were  not  mar- 
ried, but  who  afterwards  intermarried  in  Scotland 
(there  beinif  no  lawful  impediment  to  :their  mar- 
riage, either  at  the  time  of  the  birth  or  afterwards), 
though  legitimate  by  the  law  of  Scotland,  cannot 
take,  OB  heir,  lands  of  his  father  in  England.  Birt- 
whistle  V.  VardiU,  7  Clark  k  F.  886. 

The  English  Judges,  in  Doe  v,  Vardill,  6  Bam.  &  C. 
438,  did  not  deny,bat  admitted,  that  the  elfect  of  the 
Scotch  marriage  In  that  case  was  to  legitimatize  the 
previous  bom  issue,  and  that,  being  legitimate  In 
Scotland,  the  country  of  his  domicU,  he  was  also  le- 
gitimate in  England.  But  they  held,as  before  stated, 
that  a  person  who  inherits  land  in  England  must 
not  only  be  legitimate,  but  must  have  been  actual- 
ly bom  in  wedlock.  Robs  v.  Ross,  129  Mass.  2S2-254; 
Miller  V.  MiUer,  91  N.  Y.  321,  322. 

In  addition  to  the  cases  cited  in  Roes  v.  Ross  and 
Miller  V.  Miller,  supra,  and  in  the  notes  to  Stewart 
V.  Stewart,  81  N.  J.  Bq.  407;  and  to  Bussom  v.  For- 
syth, 82  N.  J.  Eq.  885,  a  few  recent  oases  are  ap- 
pended; Atkinson  v.  Anderson,  L.  R.  21  Ch.  Div. 
100;  Re  Grove,  L.  R.  40  Ch.  Div.  216;  Keegan  v. 
Geraghty,  101  lU.  26;  Stoltz  v.  Doering,  112  111.  234; 
Sunderland's  Estate,  60  Iowa,  782;  Scott  v.  Key,  11 
La.  Ann.  282;  CabaUero's  Succession,  24  La.  Ann. 
678;  Stack  v.  Stack,  6  Dem.  280;  Dayton  v.  Adkisson, 
4  L.  R.  A.  488,  46  N.  J.  Bq.  608,  note. 

The  question  involved  was  elaborately  discussed 
in  England,  in  Doe  v.  Vardill,  5  Bam.  &  C.  488,  mi2) 
nam.  Birtwhlstle  v.  Vardill,  2  Clark  &  F.  671,  7 
Clark  A  F.  896;  in  New  York,  in  Miller  v.  Miller* 
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supra;  and  in  Massachusetts,  in  Ross  v.  EU)eB,  supra. 
In  the  latter  case  Chtef  Justice  Gray  cites  and  com- 
ments upon  every  case  up  to  that  date  (1880),  and, 
after  an  exhaustive  disouasion  of  the  whole  subject, 
oomes  to  the  conclusion  that  the  particular  reasons 
that  Influenced  the  English  court  in  holding,  in  Doe 
V.  Vardill.  that  an  heir  to  land  in  England  must  be 
actually  born  in  wedlock,  do  not  apply  in  this  coun- 
try, and  that  a  person  declared  to  be  a  legitimate 
child  of  another,  by  the  law  of  the  State  of  the 
domicil,  must  be  held  to  have  all  the  rights  of  a 
legitimate  child  wherever  he  goes. 

An  examination  of  these  cases  will  show  that  the 
contrary  result  In  England  was  attempted  to  be 
Justified  by  the  language  of  the  Statute,  so-called, 
of  Merton,  20  Hen.  III.  chap.  9,  which,  it  was 
claimed,  negatively  enacted  that  the  English  heir 
must  be  born  in  lawful  wedlock.  I<ord  Brougham, 
in  2  Clark  &  F.  582,  and  agahi,  in  7  Clark  &  F.  914, 
combats  this  position  with  arguments  that  the 
courts  of  New  York  and  Massachusetts  seemed  to 
think  unanswerable.  Dajrton  v.  Adldsson,  4  L.  R. 
A.  488,  45  N.  J.  Eq.  003. 

The  relation  of  husband  and  wife  being  a  status 
based  upon  the  contract  of  the  parties,  and  reoog- 
nised  by  all  Christian  nations,  the  validity  of  that 
contract,  if  not  polygamous,  nor  incestuous,  is  gov- 
erned by  the  law  of  the  place  of  the  contract; 
this  status,  once  legally  established,  should  be  rec- 
ognized everywhere  as  fully  as  If  created  by  the 
law  of  the  domicil;  and  therefore  any  such  mar- 
riage, valid  by  the  law  of  the  place  where  It  is 
contracted,  is  valid  everywhere  to  all  intents  and 
effects,  civil  or  criminal  including  the  settlement 
ot  the  wife  and  children,  her  right  of  dower,  and 
thetr  legitimacy  and  capacity  to  inherit  the  f  ather*s 
real  estate.  Parsons,  Ol  J.,  in  Greenwood  ▼.  Cur- 
tis. 6  Mass.  858,  377-879;  Medway  v.  Needham,  16 
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of  the  conoeptioD  or  birth  of  the  children  were 
competent  to  marry. 

S^  i3/utp?tin  y.  vox,  1  Western  Law  Month- 
ly (Ohio)  346. 

The  competency  of  a  party  to  marry  is  to  be 
determined  by  the  law  of  the  State  where  the 
marriage  takes  place. 

Bon  y.  So98,  supra;  Oom.  y.  Lane,  118  Mass. 
462,  468;  Mo(yre  y.  Hegeman,  92  N.  T.  524; 
Thorp  y.  Th^xrp,  90  N.  Y.  602;  Van  VoorMs  y. 
Bnntnatt,  86  «.  Y.  18;  Pearmn  y.  Pearson,  61 
Cal.  120;  State  y.  Boss,  76  N.  C.  242. 

A  marriage  good  where  it  is  celebrated  is 
good  eyerywhere,  except  it  be  incestuous  or 
polygamous,  or  where  the  parties,  being  resi- 
dents of  a  State,  haye  gone  out  of  the  State 
with  intent  to  eyade  its  mws. 

Greenwood  y.  Curtis,  6  Mass.  878;  Medtoay 
y.  Needham,  16  Mass.  157;  West  Cambridge  y. 
Lexington,  1  Pick.  506:  Pu;tnam  y.  Putnam,  8 
Pick.  433;  Sutton  y.  Warren,  10  Met  451;  Com. 
y.  Hunt,  4  Gush.  50;  Com,  y.  Lane,  supra; 
MiUiken  y.  PraU,  125  Mass.  880;  Boss  y.  Boss, 
supra. 

A  suit  for  diyorce,  so  far  as  it  deals  with  the 
status  of  the  libellant,  is  a  proceeding  in  rem 
or  quasi  in  rem,  and  a  decree  of  divorce,  so  far 
as  it  determines  that  status,  is  binding  on  all 
the  world,  at  least  within  the  State  or  jurisdic- 
ti(»  where  the  decree  is  granted. 

Hood  Y.Hood,  110  Mass.  463,  465;  Burlenv. 
Shannon,  115  Mass.  488,  449;  Brigham  y. 
Fayerweather,  1  New  Eng.  Rep.  736, 140  Mass. 
413;  MeClurg  y.  Terry,  21  N.  J.  Eq.  228. 

A  diyorce  may  be  valid  in  the  State  where  it 
is  g^ranted,  eyen  though  it  is  not  recognized  as 
yalid  in  other  States. 


Pennoyer  y.  N^,  95  U.  8.  734, 24  L.  ed.  572; 
People  y.  Baker,  76  N.  Y.  84;  Flower  y.  Flower, 
42  N.  J.  Eq.  152;  Doughty  y.  DougMy,  28  N. 
J.  Eq.  584;  Cook  y.  Cook,  56  Wis.  218;  Wright 
y.  Wright,  24  Mich.  180;  Trevino  y.  Treoino,  54 
Tex.  262;  Colvin  y.  Beed,  55  Pa.  376. 

A  decree  of  diyorce  is  valid  and  effectual 
within  the  State  where  it  is  granted,  until  it  has 
been  there  directly  attacked  and  yacated.  It 
caonot  thus  be  attacked  collaterally. 

Eds(m  y.  Kdson,  108  Mass.  590,  597;  Keith  y. 
McCaffrey,  4  New  Eng.  Rep.  645, 145  Mass.  19; 
WiUiams  y.  Haynes,  77  Tex.  283;  Peo]^  y. 
Harrison,  84  Cal.  607;  Ex parU  Sternes,  77  Cal. 
162. 

The  word  "children"  in  a  will  includes  a 
child  made  legitimate  by  a  subsequent  mar- 


^onson  y.  Palmer,  8  Allen,  551. 

By  the  law  of  California  and  of  Texas  where 
a  marriage  is  annulled  or  is  deemed  null,  chil- 
dren begotten  before  the  judgment  are  legiti- 
mate, whether  born  before  or  after  wedlock. 
If  entered  into  in  good  faith  by  either  of  the 
parties,  the  marriage,  so  far  as  children  are  con- 
cerned, has  all  the  effects  of  a  valid  marriage. 

2  Cal.  Civ.  Code,  §§  84,  1387;  Graham  y. 
Bennett,  2  Cal.  503;  Tex.  Rey.  Stat  §  1666; 
CarroU  v.  CarroU,  20  Tex.  731, 745;  Nichols  y. 
Stewart,  15  Tex.  233;  Smith  y.  Smith,  1  Tex. 
627;  HartweU  y.  Jackson,  7  Tex.  580;  Lee  y. 
Smith,  18  Tex.  145;  Dyer  y.  Brannock^  Mo. 
418;  WHght  y.  Lore,  12  Ohio  St  619;  Watts  v. 
Owens,  62  Wis.  518;  Buissiere's  Succession,  41 
La.  Ann.  217;  Workman  y.  Harold  (Ky.)  Jan. 
20,  1887;  Harris  v.  Harris,  86  Ky.  49;  Stones 
y.  Keeling,  5  Call,  148;  Coutts  y.  Greenhow,  2 


Mass.  157;  West  Cambridge  y.  Lexington,  1  Pick. 
S06;  Putnam  v.  Putnam,  8  Pick.  438;  Com.  y.  Lane, 
113  Mass.  468;  Bullock  y.  BuUoek,  122  Mass.  8;  MU- 
ilken  V.  Pratt,  12&  Mass.  380, 86L 

Under  the  provisions  of  the  celebrated  "Code  Na- 
poleon," enacted  in  1804,  and  substantially  adopted 
in  many  of  the  American  States,  humane  regula- 
tions as  to  legitimacy  will  be  found  established. 
No.  831  is  in  the  following  language: 

Children  bom  out  of  wedlock,  otberthan  such  as 
are  the  fruit  of  an  incestuous  or  adulterous  inter- 
course, may  be  legitimated  by  the  subsequent  mar- 
riage of  their  father  and  mother,  whenever  the 
latter  shall  have  legally  acknowledged  them  before 
their  marriage,  or  shall  have  recofirnized  them  in 
the  act  itself  of  celebration.  The  germ  of  this  en- 
actment dates  back  to  the  Roman  law. 

A  natural  son  bom  of  a  free  woman,,  with  whom 
marriage  Is  not  prohibited,  will  become  subject  to 
the  power  of  the  father  as  soon  as  the  marriage  in- 
struments are  drawn  as  the  Constitution  directs; 
which  allows  the  same  benefit  to  those  who  are 
bom  before  marriage  as  to  those  who  are  born  sub- 
sequent thereto.  Cooper,  Justin.  De  LegitimatUme, 
lib.  1,  title  10,  §18. 

A  charge  of  illegitimacy  must  be  supported  by 
direct  and  Irrefutable  evidence.  It  must  be  con- 
clusively proved.    CauJoUe  v.  Perrie,  28  N.  Y.  90. 

As  to  a  marriage  at  common  law,  and  the  evi- 
dence tending  to  prove  it,  see  Hebblethwaite  v. 
Hepworth,  98  JIL  182;  Port  v.  Port,  70  HI.  486;  Cau- 
JoUe  y.  Perrie,  28  N.  Y.  107;  2  Oreenl.  Ev.  §  482;  1 
Bishop,  Mar.  A  Div.  H  18,  457,  noU,  1621;  Stoltz  v. 
Doering,ll2Iil.284. 

The  law  is  unwilling  to  baBtardlze  children,  and 
throws  the  proof  on  the  party  who  alleges  illegit- 
imacy; and,  in  the  absence  of  evidence  to  the  con- 
trary, a  child,  eo  nomine,  is  therefore  a  legitimate 
13  L.  R.  A. 


'  child.  Fielder  v.  Fielder.  2  Hagg.  Consist.  197,  4 
Eng.  Bed.  627;  Wilkinson  v.  Adam,  1  Vee.  &  B.  422. 

In  Yowles  v.  Toung,  18  Yes.  Jr.  146,  Lord 
Chancellor  Brsklne  said,  in  reference  to  proof  of  an 
actual  marriage,  that  the  evidence,  especially  in  the 
case  of  obscure  families,  must  be  very  slight.  As 
sustaining  the  same  rule,  may  also  be  cited  Starr  v. 
Peck,  1  Hill,  270;  and  the  qualification  of  that  case, 
as  made  in  Cheney  v.  Arnold,  16  N.  Y.  846,  does  not 
weaken  its  authority  on  the  question  of  the  duty  of 
a  court  to  presume  matrimony,  when  the  parties 
have  cohabited,  and  there  are  circumstances  from 
which  a  contract  may  be  inferred.  Caujolle  v. 
Ferrle,  28  N.  Y.  90. 

At  common  law  a  bastard  has  no  right  of  inher- 
itance. In  the  eyes  of  the  law,  bastards  are  not  re- 
garded as  children  for  civil  purposes.  1  Bl.  Com. 
p.  458,  In  discussing  the  rights  of  bastards,  says: 
**Tbe  rlg^hts  are  very  few,  being  only  such  as  he  can 
acquire,  for  he  can  inherit  nothing,  being  the  son 
of  nobody,  and  sometimes  called  ^itis  nuUius, 
sometimes  /Uitts  popufi.  In  Blacklaws  v.  Milne,  82 
111.  506,  it  was  held  that  the  common-law  rule  which 
excluded  illegitimate  children  from  inheriting  was 
in  force  in  that  Btate. 

Words  and  terms  having  a  precise  and  well-set- 
tled meaning  in  the  Jurisprudence  of  a  country  are 
to  be  understood  in  the  same  sense  when  used  in  its 
statutes,  unless  a  different  meaning  is  unmistakably 
Intended.  The  word  'illegitimate,"  when  used  in 
this  connection,  has,  by  the  common  law,  and  the 
law  of  this  State,  a  well-defined  meaning,  which  is, 
begotten  and  bom  out  of  wedlock.  1  Rev.  Stat.  641, 
§  1;  2  Kent,  Com.  206,  200;  1  Bl.  Com.  454, 466. 

The  80-caUed  '^StatuU  of  Iferton." 

The  Statute  of  Herton  was  enacted  at  the  priory 
of  Merton,  in  Surrey,  in  the  year  1286.    It  is  worthy 
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Munf.  872;  Glass  v.  Qlass,  114  Mass.  568;  Hi- 
ram  v.  Pierce,  45  Me.  867;  1  Bishop,  Mar.  & 
Di7.  6th  ed.  ^  801;  Stunpson,  Am.  Stat.  Law, 
§  6116,  p.  670. 

Messrs.  Robert  M.  Morse»  Jr.,  and  Ja*- 
bes  Fox,  for  defendants: 

The  length  of  residence  is  purely  a  matter  of 
jurisdiction.  It  has  nothing  to  do  with  the 
merits  of  the  cause,  but  solely  with  the  right 
of  the  particular  court  to  try  it. 

Brett  V.  Brett,  5  Met.  288;  Sehrow  v.  Selirow, 
103  Mass.  575;  Eaton  v.  Eaton,  122  Mass.  276; 
Bennett  v.  Bennett,  28  Cal.  5»9. 

As  a  question  of  jurisdiction  it  is  open  to  in- 
quiry, and  the  recitals  of  the  records  are  not 
conclusive. 

Graham  v.  Spencer,  14  Fed.  Rep.  603,  606; 
Thompson  v.  Whitman,  85  U.  S.  18  Wall.  457, 
21  L.  ed.  897;  Knowles  v.  Gas  Light  &  C.  Co, 
86  C.  S.  19  Wall.  58,  22  L.  ed.  70;  Hall  v.  Lan- 
ning,  91  U.  S.  160,  23  L.  ed.  271;  Sewall  v. 
Sewall,  122  Mass.  161;  Oummington  v.  Belcher- 
town,  4  L.  R.  A.  131,  149  Mass.  225;  People  v. 
Daweli,  25  Mich.  247;  Reed  v.  Seed,  52  Mich. 
121, 122;  Gregory  v.  Gregory,  1  New  Eng.  Rep. 
796,  78  Me.  187;  Van  Fossen  v.  SlaU,  87  Ohio 
St.  317;  Leiih  v.  Leith,  89  N.  H.  20;  Hoffman 
V.  Hoffman,  46  N.  Y.  30;  Neff  v.  Beauchamp, 
74  Iowa,  92;  Cheelyv,  Clayton,  110  U.  8.  701, 
28  L.  ed.  298. 

A  decree  of  divorce  rendered  by  a  court  hav- 
ing lurisdiction  over  one  only  of  the  parties  will 
not  be  treated  as  conclusive,  but  is  open  to  in- 
quiry. 

Watkins  v.  Wathiihs,  135  Mass.  84:  Cum- 
mington  v.  Belchertown,  supra. 

In  much  the  larger  part  of  adjudged  cases  a 
decree  of  divorce  rendered  in  another  State 
against  a  nonresident,  who  does  not  appear 
and  who  is  not  served  with  process,  is  treated 
as  wholly  void. 

Pr^sser  v.  Warner,  47  Vt.  867.  See  People  v. 
Baker,  76  N.  Y.  78;  Thxym  v.  Balmonson,  87 
Kan.  441;  Cook  v.  Cook,  56  Wis.  195;  Irby  v. 


Wils<yn,  1  Dev.  &  B.  Eq.  568;  Ccivin  v.  Reed 
55  Pa.  875;  PlatVs  App,  80  Pa.  501;  Philadel- 
phia V.  Wetherby,  15  Phila.  403.  See  also  Reed 
V.  Reed,  52  Mich.  117;  Doughty  v.  Doughty,  27 
N.  J.  Eq.  815,  28  N.  J.  Eq.  581. 

Judgments  of  divorce  have  frequently  been 
annulled,  even  by  the  court  which  granted 
them,  upon  proof  that  knowledge  of  the  suit 
was  fraudulently  kept  from  the  libellee. 

Edson  V.  Edson,  108  Mass.  590;  WhitcombY. 
Whitcamb,  46  Iowa,  437;  Britton  v.  Britton,  45 
N.  J.  Eq.  88;  Holmes  v.  Holmes,  68  Me.  420; 
Adams  v.  Adams,  51  N.  H.  888;  Everett  v.  Et- 
erett,  60  Wis.  200. 

A  decree  which  stands  unreversed  and  in  full 
force  may  be  called  in  question  or  impeached 
in  collateral  proceedings  under  some  circum- 
stances. 

GUman  v.  Gilman,  126  Mass.  27;  Needham 
V.  Thayer,  147  Mass.  586;  Cummington  v. 
Belchertown,  supra. 

The  effect,  if  any,  of  the  decree  and  of  the 
marriage  immediately  following  was  to  deprive 
these  children  and  the  wife  of  their  vested 
rights  of  property.  The  rights  of  these  defend- 
ants are  protected  by  the  i4th  Amendment  of 
the  Uniteil  States  Constitution  and  the  courts 
of  California  would  be  bound  to  respect  and 
enforce  them,  and  they  cannot  be  taken  away 
by  any  recitals  of  the  record  falsely  asserting 
the  jurisdiction  of  the  court. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565; 
NeedJiam  v.  Thayer,  supra;  Belcher  v.  Cham- 
bers, 53  Cal.  685;  Renaud  v.  Al^tt,  116  U.  S. 
277,  29  L.  ed.  629. 

As  to  the  defendants  other  than  Mrs.  Adams, 
the  rule  that  a  judgment  cannot  be  impeached 
collaterally  has  no  application. 

Downs  V.  Fuller,  2  Met.  135;  Chase  v.  Chase, 
6  Gray,  157;  Inman  v.  Mead,  97  Mass.  310; 
Duchess  of  Kingston's  Case,  20  How.  St.  Tr. 
365;  Hargrave's  Tracts.  451,  11  Hargrave's  St. 
Tr.  262;  Harrison  v.  Southampton,  17  Eng.  L. 
&  Eq.  364. 


of  remark,  that  the  famous  Statute  of  Merton,  20 
Hen.  in.  chap.  0,  is,  in  fact^  not  a  statute,  but  a 
mere  entry  on  the  minutes  of  Parliament  of  a  re- 
fusal by  the  English  lords  to  assimilate  the  laws  of 
England  to  tbat  of  other  civlltzed  countries,  by  af- 
firmatively declaring  that  the  marriage  of  the  pa- 
rents subsequent  to  the  birth  rendered  the  child  le- 
gitimate. Dayton  v.  Adkisson,  4  L.  R.  A.  488,  46  N. 
J.  Eq.  608. 

Before  and  during  the  reign  of  Henry  III.,  if  it 
was  alleged  that  the  person  claiming  as  heir  was  il- 
legitimate, a  writ  was  issued  to  the  archbishop,  or 
bishop,  commanding  that  inquiry  and  return  upon 
this  issue  be  made  to  the  king  or  his  Justices.  (1 
Reeves,  Hist.  chap.  3,  168.)  By  the  canons  of  the 
church,  the  rule  of  the  Roman  law,  the  subsequent 
intermarriage  of  parents  legitimated  antenuptial 
children,  and  the  ecclesiastics  were  inclined  to  re- 
turn according  to  the  canons  of  their  church,  and 
contrary  to  the  common  law. 

At  the  Parliament  of  Merton  the  ecclesiastics  en- 
deavored to  enact  the  rule  of  their  church,  but  ''all 
the  earls  and  barons,  with  one  voice,  answered  that 
they  would  not  change  the  laws  of  England  which 
had  hitherto  been  used  and  approved.^*  (1  Bl.  Com. 
19,  456;  2  Kent,  Com.  209.)  No  change  whatever  was 
made  at  Merton;  and,  thereafter,  the  ecclesiastics 
were  required  to  return  the  facts,  whether  the 
claimant  was  begotten  and  born  out  of  wedlock, 
and  Judgment  was  rendered  by  the  courts  accord- 
18  L.  R.  A. 


ing  to  the  common  law.  1  Reeves,  Hist.  chap.  3, 
160. 

Braoton,  an  ecclesiastic,  as  well  as  lawyer,  who 
wrote,  it  is  supposed,  in  the  time  of  Henry  III.,  in 
discussing  the  effect  of  the  legitimation  of  ante- 
nuptial children  by  the  subsequent  Intermarriage 
of  their  parents,  said:  *'It  follows  to  consider  how 
the  illegitimate  are  legitimated,  and  it  is  to  be 
known,  that  if  anyone  has  natural  children  by  any 
woman,  and  afterwards  contracts  marriage  with 
her,  the  children  already  born  are  legitimated  by 
the  subsequent  marriage,  and  are  reckoned  fit  for 
all  lawful  acts,  nevertheless  only  for  those  which 
regard  the  sacred  ministry,  but  they  are  not  legit-, 
imate  for  those  which  regard  the  realm,  nor  are' 
they  adjudged  to  be  heirs  who  can  succeed  to  their 
relatives,  on  account  of  a  custom  of  the  realm^ 
which  is  of  a  contrary  import."  Chap.  29,  f .  63,  b.  or 
vol.  1,  p.  608,  of  the  Lords  Commissioners^  Edition. 

It  may  be  safely  asserted  that  the  decisions  of  the 
English  courts  rest  on  the  common  law.  Fentou  v. 
Livingstone,  6  Jur.  N.  S.  pt  1,  p.  1183,  holds  that  the 
Statute  of  Merton  is  only  declaratory  of  the  com- 
mon law. 

But  it  is  not  very  material  whether  they  rest  on 
the  common  law  or  the  early  statutes,  because  the 
English  statutes  enacted  before  the  settlement  of 
this  country  are  a  part  of  its  common  law.  Bogar- 
dus  v.  Trinity  Church,  4  Paige,  198,  3  L.  ed.  402;  1 
Kent,  Com.  473. 
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The  question  whether  Charles  W.  Adams, 
when  he  undertook  to  marry  Hannah  Phillips, 
was  married  or  single,  is  a  question  not  of  law 
but  of  fact.  That  question  must  be  settled  by 
this  court,  because  the  case  is  here,  and  the 
question  what  the  California  court  would  do 
with  this  question  of  fact  if  the  case  were  there, 
is  quite  beside  the  point.  The  validity  of  the 
marriaj^  depends  wholly  upon  the  question 
what  view  this  court  shall  take  concerning  the 
validity  of  the  divorce. 

Re  Wilson's  Trusts,  L.  R.  1  Eq.  247;  8haw 
V.  Oould,  L.  R.  3  H.  L.  55;  i&iaw  v.  Atty-Oen. 
L.  R.  2  Piob.  &  Div.  156:  Beazley  v.  Beadey,  8 
Hag/f.  Eccl.  689;  Briggn  v.  Briggs,  5Prob.  Div. 
168;  Smith  v.  Smith,  13  Gray,  210. 

Cal.  Civ.  Code,  §  84,  does  not  cover  the  case 
of  a  child  bom  before  marriage.  It  refers 
-clearly  to  the  children  of  the  marriage. 

Estate  of  WardeU,  57  Cal.  491 ;  Watts  v. 
Owens,  62  Wis.  517. 

Under  the  statute  by  which  a  child  born  be- 
fore wedlock  becomes  legitimate  by  the  subse- 
quent marria^  of  its  parents,  the  marriage 
must  be  a  valid  marriage. 

Pub.  8ta»,.  chap.  125,  §  5:  Loring  v.  Thom^ 
dike,  5  Allen,  257;  Oreenhow  v.  James,  80  Va. 
^6. 

In  Boyes  v.  Bedale,  1  Hem.  &  M.  798,  it  was 
held  that  a  child  legitimated  by  subsequent 
marriage  under  the  law  of  France,  where  the 
father  acquired  a  domicil  after  the  death  of  the 
testator,  was  not  a  child  within  the  meaning  of 
the  testator's  will. 

In  no  case  in  this  State  has  the  law  of  legitl- 
naation  of  another  State  different  from  our  own 
been  apolied  to  the  construction  of  a  domestic 
will. 

See  Godman  v.  KreU,  152  Mass.  214;  Lincoln 
V.  Perry,  4  L.  R.  A.  215,  149  Mass.  868. 

Even  if  the  California  law  permitted  a  man 
4o  legitimate  a  child  already  born  by  going 
through  the  form  of  marriage  with  his  mistress, 


this  court  would  not  recognize  such  legitima- 
tion anv  more  than  it  would  recognize  the  child 
of  a  polygamous  marriage. 

Betheil  v.  EiUyard,  L.  R.  88  Oh.  Div.  220; 
Hyde  v.  Hyde,  L.  R.  1  Prob.  &  Div.  180. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  by  which  the 
plaintiff  seeks  to  establish  his  right  to  a 
share  in  a  fund  left  by  the  will  of  Seth 
Adams  of  Newton,  M!assachusetts,  to  the 
"present  wife"  of  his  brother,  Charles  W. 
Adams,  "for  the  benefit  of  herself  and  all 
the  children  of  said  Charles  in  equal  pro>  , 
portions.'*  The  question  is  whether  the 
plaintiff  is  one  of  the  children  within  the 
meaning  of  the  will.  The  wife  referred  to 
is  admitted  to  be  the  defendant,  Anne  T. 
Adams,  .who  was  married  to  Charles  in 
Maine,  in  1854,  he  then  being  a  resident  of 
New  York.  The  plaintiff  is  the  child  of 
Charles  W.  Adams  and  Hannah  Phillips, 
was  bom  in  California  on  August  28,  1881, 
and  was  then  illegitimate.  At  that  time 
Charles  Adams*  domicil  was  in  Texas.  In 
October,  1881,  Charles  Adams  changed  his 
domicil  to  California,  and  on  December  3, 
1881,  he  began  an  action  there  for  divorce 
against  the  above-mentioned  Anne,  and  got 
a  decree  on  April  13,  1882.  It  is  found  that 
he  had  not  been  a  resident  of  the  State  for 
six  months  next  preceding  the  commence- 
ment of  the  action,  as  required  by  the  Cali- 
fornia Civil  Code,  §  128,  and  that  for  this 
reason  the  court  had  no  jurisdiction  of  the 
action,  but  that  the  court  was  imposed  upon 
by  Adams.  We  may  also  mention  that  it  is 
found  that  Adams'  wife  was  then  residing 
in  Massachusetts,  and  had  no  actual  notice 
of  the  action,  and  that  it  might  be  a  question, 
if  material,  whether  her  domicil  followed 
that  of  her  husband.     Cal.  Civ.  Code,  §  129 ; 


The  principles  supposed  to  be  iDCorporated  Id  the 
fio-called  Statute  of  Merton  are  fully  recogrnized  by 
speoial  le^slatlon  in  the  following'  States  as  sum- 
marized by  Snyder  in  his  Geography  of  Marriage, 
as  follows: 

In  Arizona,  the  children  of  a  man  and  woman 
living  together  as  man  and  wife,  or  of  persons  liv- 
ing together,  who  subsequently  marry,  are  legit- 
imate. 

In  Florida,  Iowa,  Minnesota,  Montana,  Nevada, 
Oregon,  Pennsylvania  and  Washington,  children 
bom  out  of  wedlock  become  legitimate  by  the  sub- 
sequent marriage  of  their  parents. 

in  Connecticut,  where  the  parents  of  children 
bom  out  of  wedlock  subsequently  marry,  and  rec- 
ognize such  children  as  theirs,  they  shall  be  deemed 
legitimate.    Stat.  1876. 

In  Virginia  and  West  Virginia  children  born  out 
of  wedlock,  whose  parents  subsequently  marry,  if 
recognized  by  the  father  before  or  after  marriage, 
shall  be  deemed  legitimate. 

In  New  Hampshire,  where  the  parents  after- 
wards marry  and  recognize  them,  they  shall  inherit 
as  if  they  were  legitimate. 

In  Illinois,  Indiana,  Massachusetts,  Ohio,  Ver- 
mont, Wisconsin  and  Wyoming  a  child  born  out  of 
wedlock,  whose  parents  shall  subsequently  marry, 
and  whose  father  acknowledges  such  child,  shall  be 
deemed  legitimate. 

In  New  Mexico,  children  legitimated  by  a  subse- 
quent marriage  of  their  parents  are  as  direct  heirs 
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as  legitimate  children,  with  the  exception  of  the 
right  of  primogeniture. 

In  North  Carolina,  children  bom  out  of  wedlock 
can  become  legitimate  only  upon  petition  of  the 
father,  which  must  be  presented  to  the  superior 
court  of  the  county  where  he  resides,  and  if  it  ap- 
pear that  he  is  father  of  the  child,  the  court  may 
make  a  decree  to  that  effect  which  shall  be  record- 
ed by  the  clerk,  and  such  child  may  then  inherit 
f roin  his  father  only. 

In  Michigan,  children  bom  out  of  wedlock  be- 
come legitimate  by  the  subsequent  marria«re  of 
their  parents,  or,  if  they  do  not  marry,  the  fatiier 
can  make  the  child  ''  legitimate  in  law  "  by  so  ac- 
knowledging in  writing,  executed  like  a  deed  of 
land. 

In  Nebraska,  children  bom  out  of  wedlock  be- 
come legitimate  if  the  parents  afterwards  marry 
and  have  been  adopted  in  the  family  with  other 
children  bom  in  wedlock,  or  shall  have  been  ac- 
knowledged by  the  father  in  writing,  signed  in  the 
presence  of  one  witness. 

In  Louisiana,  children  bom  out  of  wedlock,  ex- 
cept those  bom  from  an  Incestuous  or  adulterous 
connection,  may  be  legitimated  by  the  subsequent 
marriage  of  their  father  and  mother,  when  legally 
acknowledged  before  marriage,  by  an  act  passed 
before  a  notary  and  two  witnesses,  or  by  their  con- 
tract of  marriage  itself.  They  are  then  known  hs 
natural  children. 


280 


MA88ACHUSBTT8  tiUPBBMB  JUDICIAL  COUBT. 


Sept., 


Burlen  v.  Shannon,  115  Mass.  488,  447,  448. 
On  April  20,  1882,  Charles  Adams  married 
Hannah  Phillips  in  California,  then  having 
his  domicil  there,  and  after  the  marriage 
recognized  the  plaintiff  as  his  son.  By  the 
law  of  California  a  child  born  before  wed- 
lock becomes  legitimate  by  the  subsequent 
marriage  of  his  parents.  Civil  Code,  §  215. 
The  law  of  Texas  is  similar  if  the  child  is 
recognized  by  the  father.  Rev.  Stat,  g  1656 
(1879). 

The  word  "children,''  in  a  Massachusetts 
will  means  legitimate  children.  Kentv,  Bar- 
ker,  2  Gray.  sSs,  536.  Probably  the  meaning 
would  be  the  same  even  if  the  parents  referred 
to,  and  the  child,  were  domiciled  in  a  State 
where  illegitimate  children  were  recognized 
as  children  for  some  purposes.  Lincoln  v. 
Perry,  149  Mass.  868.  878.  874,  4L.  R.  A.  215. 
But  we  do  not  need  to  consider  this  at  length, 
as  it  does  not  appear  that  the  law  of  Cali- 
fornia or  of  Texas  would  recognize  the 
plaintiff  as  the  child  of  Charles  Adams  for 
the  present  purposes  unless  he  were  legiti- 
mated, and  Charles  Adams  in  any  case  was 
only  domiciled  in  California  for  a  short 
time,  long  after  the  testator's  death,  and 
after  the  birth  of  his  child,  and  died  domi- 
ciled in  Massachusetts.  The  plaintiff's  case 
is  put  wholly  upon  his  having  been  legiti- 
mated. We  assume  for  the  purposes  of  our 
decision  that  if  he  has  been  legitimated  he  is 
entitled  to  a  share  under  the  will.  Loring 
V.  Thomdike,  5  Allen,  257 ;  Sleigh  v.  Strider, 
5  Call,  489 ;  Be  Androe,  L.  R.  24  Ch.  Div. 
687. 

We  may  as  well  add  here  that  if  the  Texas 
domicil  of  Charles  Adams  at  the  time  of  the 
birth  of  his  son  was  material  (Ross  v.  Boss, 
129  Mass.  248,  256 ;  Re  Oroce,  L.  R.  40  Ch. 
Div.  216),  no  difference  based  on  that  fact 
and  favorable  to  theplaintiff  has  been  called 
to  our  attention.  We  shall  speak  only  of 
the  law  of  California  in  dealing  with  this 
part  of  the  case.  We  shall  not  consider 
whether,  if  it  were  necessary  to  satisfy  the 
requirements  of  the  Texas  statute,  a  marriage 
in  California  would  do  so. 

It  may  be  assumed  that  the  California 
statute  to  which  we  have  referred  (Civil 
Code,  §  215)  requires  a  valid  marriage  to 
legitimate  an  earlier  bom  child.  Loring  v. 
Thorndike,  5  Allen,  257,  268.  269 ;  Greenhow 
V.  James,  80  Va.  636,  641.  For  Charles 
Adams'  marriage  to  be  valid  it  was  necessary 
that  he  should  have  obtained  a  valid  divorce. 
But  if  we  should  assume  that  the  decree  of  di- 
vorce was  valid  in  California  so  that  Charles 
Adams  had  a  capacity  to  marry  there,  and  that 
his  marriage  conferred  the  status  of  a  legiti- 
mate child  upon  his  son  by  the  law  of  that 
State,  we  should  encounter  doubts  like  those 
expressed  by  Tjord  Colonsav  in  Shaw  v. 
QovM,  L.  R.  8  H.  L.  55,  97,  'whether  at  any 
distance  of  time  we  were  to  reopen  the  in- 
quiry into  the  circumstances  of  Charles 
Adams'  resort  to  the  California  court.  The 
California  record  shows  that  the  court  there 
found  that  Charles  Adams  had  been  a  resident 
of  the  State  for  the  necessary  time.  There 
is  color  in  the  California  decisions  put  in 
evidence  for  the  argument  that  this  finding 
could  not  be  impeacned  collaterally  in  Cali- 
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fomia,  and  thus  that  the  case  supposed  is  the 
case  before  us. 

Taking  the  case  this  way  for  a  moment, 
we  still  are  unable  to  decide  it  in  favor  of 
the  plaintiff.  The  rule  that  the  status  of 
the  domicil  is  the  status  everywhere  must 
yield  when  the  status  is  constructed  on  prin- 
ciples which  are  contrary  to  those  which  are 
generally  recognized  or  which  can  be  ad- 
mitted by  the  Taw  of  the  forum  resorted  to. 
See  Boss  v.  Boss,  129  Mass.  248.  We  should 
agree  with  the  English  decisions  so  far  as  this, 
that  the  fact  that  a  marriage  has  taken  place 
on  the  faith  of  a  previous  divorce  does  not 
preclude  an  inquiry  by  the  courts  of  another 
State  into  the  capacity  of  the  divorced  party 
and  thus  into  the  validity  of  the  divorce,  or 
a  denial  of  the  validity  of  the  marriage  if 
the  divorce  is  one  which  would  be  decreed 
void  if  it  were  directly  in  issue.  A  purely 
voluntary  contract  of  marriage  cannot  be  al- 
lowed to  impart  a  conclusive  character  to  a 
decree  which  before  could  have  been  exam- 
ined. Smith  V.  Smith,  18  Gray.  209.  210; 
Shaw  V.  Qould,  L.  R.  8  H.  L.'55;  Shaw  v. 
AttyGen.  L.  R.  2  Prob.  &  Div.  l^%\Bnggs 
V.  Briggs,  5  Prob.  Div.  168. 

The  present  case  offers  remarkably  little 
ground  for  hesitation  in  going  into  this  in- 
quiry. Marriage  in  California  is,  or  may  be, 
a  pure  matter  oi  private  contract  entered  into 
without  intervention  of  the  State  except  for 
purposes  of  registration.  Civil  0>de,  ^  55. 
75,  78 ;  Oraham  v.  Bennet,  2  Cal.  503.  The 
mother's  rights  are  not  in  question,  and  if 
they  were,  she  did  not  stand  at  all  in  the 
position  of  a  purchaser  for  value  without 
notice.  She  is  found  to  have  known  all  the 
facts,  and  her  belief  in  Charles  Adams' 
capacity  to  contract  marriage  was  simply  an 
opinion  about  California  law.  (We  are 
not  now  considering  the  conditions  of  a  pu- 
tative marriage,  as  to  which  different  views 
have  been  expressed).  Olass  v.  Qlass,  114 
Mass.  568,  566 ;  Shaw  v.  Gould,  L.  R.  8  H. 
L.  55,  97;  Bvissiere*s  Succession,  41  La. 
Ann.  217,  220,  221 :  Harris  v.  Edrris,  85 
Ky.  49.  The  plaintiff  is  claiming  a  purely 
gratuitous  benefit  as  an  incidental  result  of 
the  proceedings  in  California,  at  the  expense 
of  other  children  who  were  not  parties  to 
any  of  those  proceedings,  or  entitled  to  be 
heard  at  any  stage  of  them,  but  who  never- 
theless are  to  be  precluded  from  denying  their 
validity. 

If  the  validity  of  the  divorce  were  imme- 
diately in  issue'  it  could  be  impeached  here, 
for  want  of  jurisdiction,  notwithstanding  the 
recitals  in  the  record,  and  those  recitals 
could  be  contradicted  by  parol  evidence. 
SewaU  V.  SewaU,  122  Mass.  156,  161 ;  Gum- 
mington  v.  BeMtertown,  149  Mass.  228.  225, 
4  L.  R.  A.  181 ;  Thompson  v.  Whitman,  86 
U.  S.  18  Wall.  457,  21  L.  ed.  897.  See 
Bowler  v.  Huston,  80  Gratt.  266 ;  Mitchell  v. 
Ferris,  5  Houst.  (Del.)  84;  Eager  v.  Stover, 
59  Mo.  87.  For  instance,  if  Charles  Adams 
had  married  Hannah  Phillips  in  this  State 
and  had  been  indicted  for  polygamy  (People 
V.  DaweU,  25  Mich.  247;  Van  Fossen  v. 
State,  87  Ohio  St.  317,  820.  See  People  v. 
Baker,  76  N.  Y.  78)  ;  or  even  in  a  proceeding 
between  the  parties  to  the   divorce,  if  the 
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one  raising  the  objection  had  not  appeared 
in  that  cause,  and  was  not  domicilecT  in  the 
State  where  it  was  granted.  120^  v.  Heed, 
52  Mich.  117,  121 ;  Otms  v.  Cross,  108  N. 
Y.  628.  See  Clianey  v.  Bryan,  15  Lea,  589 ; 
Leith  V.  Leii?i,  89  N.  H.  20,  41.  Soafin^i- 
art  where  the  question  is  raised,  as  here,  by 
third  persons  whose  rights  are  concerned, 
and  who  were  not  parties  to  or  entitled  to  be 
heard  in  the  divorce  suit.  See  Gregory  v. 
Gregory,  78  Me.  187,  190.  1  New  Eng.  Rep. 
796;  Neff  v.  Beauchamp,  74  Iowa,  92,  94; 
O'Dea  V.  O'Dea,  101  N.  Y.  28,  1  Cent.  Rep. 
785;  Gummingion  v.  Belchertoum,  149  Mass. 
233,  4  L.  R.  A.  131 ;  8haw  v.  Gould,  L.  R. 
3  H.  L.  55. 

In  Hood  V.  Hood,  11  Allen,  196,  the  fact  of 
domicil  was  tried  between  the  original  parties 
for  the  purpose  of  determining  me  jurisdic- 
tion of  an  Illinois  divorce,  and  in  Hood  v. 
Hood,  110  Mass.  463,  it  was  the  Massachusetts, 
not  the  Illinois,  decree,  which  was  held  con- 
clusive on  third  persons,  thev  offering  evi- 
dence only  to  impeach  the  Illinois  decree. 
See  also  Burlen  v.  Shannon,  115  Mass.  438, 
445,  449 ;  Pub.  Stat.  chap.  146.  §  41. 

There  is  no  doubt  that  the  requirement  of 
six  months  residence  goes  to  the  iurisdic- 
tion  of  the  court.  The  finding  of  the  judge 
on  this  point  is  confirmed,  not  only  by  the 
plain  effect  of  the  California  statute,  but  by 
the  express  statement  of  the  Supreme  Court 
of  that  State  and  by  its  intimation  that  a 
divorce  granted  without  that  prerequisite 
would  not  be  binding  in  any  other  State. 
Bennett  v.  Bennett,  28  Cal.  599,  601 ;  People 
V.  DaweU,  25  Mich.  247,  263,  264. 

But  although  we  have  made  the  assump- 
tion for  a  moment,  we  by  no  means  are  pre- 
pared to  concede  that  if  the  present  case 
arose  in  California  under  a  California  will 
it  would  be  decided  differently  there.  The 
universal  effect  of  a  judgment  in  rem  in 
establishing  or  changing  a  status  or  title, 
whether  given  to  it  by  statute  or  by  the  tra- 
dition of  the  courts,  rests  on  the  practical 
necessity  of  the  case,  because  the  effect  is  of 
a  nature  to  concern  strangers  to  the  proceed- 
ings. It  would  be  inconvenient  for  parties 
to  be  divorced  as  between  themselves  and 
yet  married  towards  the  world.  The  same 
convenience  makes  it  desirable  that  the  effect 
should  be  the  same  wherever  the  question 
arises,  whether  within  the  jurisdiction  or 
without  it,  and  therefore  in  the  case  of  a 
decree  which  would  be  void  outside  the 
jurisdiction,  that  it  should  not  be  held  con- 
clusive within  it.  The  decree,  if  bindinfir 
in  California,  would  be  binding  everywhere" 
Cheever  v.  Wilson,  76  U.  S.  9  Wall.  108,  19 
L.  ed.  604.  It  is  desirable,  at  least,  that  the 
converse  rule  should  be  applied,  and  that  a 
decree  void  elsewhere  should  not  be  held 
binding  there.  We  are  aware  that  some  of 
the  cases  which  we  '  have  cited  and  others 
which  we  have  not  cited  contemplate  the  pos- 
sibility of  a  divorce  which  shall  be  valid 
only  as  to  the  plaintiff  within  the  jurisdic- 
tion. But  especially  in  this  country  where 
changes  of  residence  from  State  to  State  are 
frequent,  every  court  must  strive  so  far  as 
possible  to  bring  the  local  view  of  a  citizen's 
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status  into  accord  with  that  which  would 
prevail  general Iv  elsewhere. 

We  have  tried  to  show  that  the  decree  be- 
fore us  would  be  regarded  as  void  outside 
the  jurisdiction,  and  void  on  the  ground  that 
the  condition  precedent  attached  by  a  Cali- 
fornia statute  to  the  right  of  the  court  to 
take  jurisdiction  had  not  been  complied 
with.  The  question  is  whether  the  statute 
has  a  less  effect  within  the  State.  No  con- 
clusive evidence  of  the  law  of  California 
upon  this  point  has  been  called  to  our  atten- 
tion. If  the  plaintiff  had  been  rightly  in 
court  and  the  objection  had  been  that  the 
defendant  had  not  been  duly  served,  it  irnxj 
be  that  if  the  record  showed  a  proper  publi- 
cation it  could  not  be  contradicted.  Re 
Newman,  75  Cal.  218,  220.  But  perhaps 
even  this  is  doubtful  in  view  of  some  of  the 
decisions  earlier  cited,  and  however  it  may 
be,  a  distinction  has  been  suggested  between 
a  total  want  of  jurisdiction  and  a  failure  to 
^et  jurisdiction  of  the  person  of  the  defendant 
in  a  case  which  is  rightly  in  court.  People 
V.  DaweU,  25  Mich.  247,  256.  See  Hender- 
son V.  Staniford,  108  Mass.  504,  506 ;  Whit- 
toeU  V.  Barbier,  7  Cal.  54,  63,  64.  We  feel 
at  liberty  to  assume  the  law  of  California  to 
be  in  accordance  with  that  generally  received 
elsewhere,  and  to  consider  the  question  on 
principle.  The  argument  for  the  conclu- 
siveness of  the  decree  in  California  would 
seem  to  be  that  the  parties  to  a  domestic  judg- 
ment showing  jurisdiction  on  the  face  of  the 
record  cannot  imoeach  it  collaterally.  Hen- 
drick  V.  Whittemore,  105  Mass.  23;  McCor- 
miek  v.  Mske,  138  Mass.  379;  Freeman, 
Judgm.  §§  181,  184.  And  that  if  a  judgment 
in  rem  is  operative  as  between  the  parties 
while  it  stands,  it  must  be  effectual  to  deter- 
mine their  status  as  to  third  persons,  al- 
though not  parties,  for  reasons  already  given. 
Be  Newman,  75  Cal.  213,  220 ;  Hood  v.  Hood, 
110  Mass.  463,  465 ;  Brigham  v.  Fhyerteeather, 
140  Mass.  411,  413,  1  New  En>c.  Rep.  736. 

But  if  the  judgment  is  thus  binding  to  all 
intents  and  purposes  in  California,  it  would 
be  binding  elsewhere,  which  as  has  been 
shown  is  not  the  law.  In  New  York  this  con- 
sideration has  been  adduced  as  a  reason  for 
the  rule  prevailing  there  that  a  domestic 
record  may  be  impeached  collaterally  for 
want  of  jurisdiction,  even  by  a  party.  Fer- 
gmon  V.  Crawffyrd,  70  N.  Y.  253,  261,  262. 
Whether  the  rule  as  to  parties  be  regarded  as 
an  anomaly  established  on  the  principle  com- 
munis  error  faeit  jiis,  or  as  a  mere  rule  of 
precedure,  that  those  who  have  it  in  their 
power  to  reverse  a  judgment*  must  do  so  if 
thev  do  not  want  to  be  bound  by  it,  as  pos- 
sibly may  be  inferred  from  some  of  the  cases 
(Hendrick  v.  Whittem^e,  105  Mass.  23,  28) , 
the  conclusion  cannot  be  admitted  that  those 
who  have  not  that  power  are  also  bound,  if 
the  judgment  is  in  rem,  to  admit  the  change 
of  status  which  it  purports  to  effect.  Con- 
sider what  would  be  the  result.  In  a  great 
majority  of  divorces  neither  party  wishes  to 
disturb  the  decree.  If  their  acquiescence 
should  be  allowed  to  have  the  effect  sup- 
posed, third  persons  may  be  affected  in  their 
property  and  in  their  most  sacred  personal 
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rights  by  the  interested  action  of  others 
without  ever  having  had  a  chance  to  be 
heard.  The  cases  are  few,  and  we  are  aware 
of  no  binding  authority.  But  in  Perry  v. 
MeddmDcroft,  10  Beav.  122,  187,  an  infant 
was  allowed  to  impeach  a  domestic  sentence 
of  nullity  col  lateral  Iv  for  collusion,  although 
the  sentence  operated  tn  rem,  and  bastardi^d 
him  if  it  stood.  Harrison  v.  Southampton, 
22  L.  J.  N.  S.  Ch.  872;  Meddcmcroft  v. 
Huguenin,  4  Moore,  P.  C.  886,  898.  We 
cannot  doubt  that  if  the  fraud  on  the  court 
had  concerned  its  jurisdiction  rather  than 
the  merits.  Lord  Langdale  would  have  been 
at  least  equally  ready  to  hear  the  evidence. 
Gavanaugh  v.  Smith,  84  Ind.  880.  Yet  the 
parties  to  the  collusive  decree  were  bound 
by  it.  Greene  v.  Oreene,  2  Gray,  861,  862 ; 
NichoU  V.  Nichols,  26  N.  J.  Eq.  60,  65.  We 
have  confined  our  citations  mainly  to  cases 
of  divorce  and  judgments  in  rem.  But 
where  there  has  been  an  execution  sale  under 
a  judgment  in  personam  there  is  a  difficulty 
not  unlike  that  which  arises  with  regard  to 
judgments  in  rem  in  allowing  the  validity 
of  the  judgment  to  be  disputed  by  third  per- 
sons for  the  purpose  of  destroying  the  pur- 
chaser's title.  Yet  it  has  been  held  that  this 
may  be  done.  Safford  v.  Weare,  142  Mass. 
281,  2  New  Eng.  Rep.  586. 

We  shall  not  consider  further  whether  this 
judgment  was  not  absolutely  void  on  the 
facts  reported,  and  whether,  if  so,  the  rec- 
ord could  be  contradicted  by  the  parties  to 
it  on  what  has  been  declared  in  California 
to  be  a  "fundamental  rule  that  no  court  can 
acquire  jurisdiction  by  the  mere  assertion  of 
it,  or  by  decidintr  that  it  has  it."  McMinn 
V.   Whelan,  27  Cal.  800,  814. 

We  are  of  opinion,  for  the  reasons  which 
we  have  given,  that  the  validity  of  the 
divorce  granted  Charles  W.  Adams  is  open 
to  contradiction  in  this  suit,  that  the  divorce 
was  void  and  ineffectual  as  against  his  legit- 
imate children,  that  therefore  his  marriage 
with  the  plaintiff's  mother  was  void,  and 
did  not  legitimate  the  plaintiff  in  such  a 
sense  as  to  entitle  him  to  set  up  a  claim  in 
competition  with  the  legitimate  children 
under  a  Massachusetts   will. 

Another  and  distinct  argument  has  been 
drawn  from  another  California  statute  which 
provides  that  when  a  marriage  is  annulled 
on  the  ground  that  a  former  husband  or  wife 
was    living,    children    begotten  before   the 


iudgment  are  legitimate.  Cal.  Civ.  Code, 
g  84.  The  Calitomia  and  Texas  statutes 
also  provide  that  the  issue  of  marriages  null 
in  law  shall  be  legitimate.  Cal.  Civ.  Code, 
§  1887 ;  Tex.  Rev.  Stat.  §  1656. 

The  Texas  statute  may  oe  laid  on  one  side. 
For  even  if  we  should  hold  that  the  Texas 
law  imparted  to  the  plaintiff  his  capacity 
for  legitimation,  which  under  the  facts  of 
this  case  we  do  not  intimate,  still,  subject 
to  the  qualifications  heretofore  stated,  the 
effects  of  his  parents'  marriage  upon  him 
must  be  determined  by  the  law  of  California 
where  it  took  place  and  where  they  and  he 
then  were  domiciled.  We  lay  on  one  side, 
therefore,  without  further  remark,  a  dictum 
in  a  decision  by  the  Supreme  Court  of  Texas, 
that  children  born  before  the  parents  entered 
into  a  void  marriage  would  be  legitimated 
so  as  to  take  as  children  under  a  Texas  will. 
CarroU  v.  CarroU,  20  Tex.  731,  745,  746. 

We  see  no  ground  for  construing  the  Cali- 
fornia Acts  as  applying  to  any  children  ex- 
cept those  bom  after  the  void  ceremony  has 
been  gone  through  with.  They  alone  can 
be  described  as  issue  of  the  marriage,  accord- 
ing to  the  express  words  of  section  1387. 
Greenhow  v.  James,  80  Va.  686.  688.  They 
alone  fall  within  the  obvious  reasons  for  the 
Statute  and  the  earlier  Spanish  law  from 
which  it  would  seem  that  the  Statute  may 
have  been  derived,  according  to  the  exposi- 
tion in  another  Texas  case.  Smith  v.  Smith, 
1  Tex.  621,  629.  If  we  assume  that  section 
84  applies  where  there  has  been  no  judgment 
annulling  the  marriage,  the  general  words 
"children  begotten  before  the  judgment" 
must  be  confined  to  children  bom  after  the 
marriage  in  view  of  section  1887.  Neither 
section  84,  nor  section  1887,  nor  both  to- 
gether, can  be  taken  to  enlarge  the  meaning 
of  section  215,  discussed  at  the  beginning  of 
this  opinion,  so  that  a  void  marriage  Mall 
legitimate  children  previously  born.  The 
view  which  we  take  seems  to  be  that  of  the 
Supreme  Court  of  Califomia  so  far  as  they 
have  expressed  an  opinion.  Estate  of  Ward- 
ell,  57  Cal.  484,  491.  See  also  Watts  v. 
Chcens,  62  Wis.  512,  517 ;  Eraser,  Parent  & 
Child,  2d  ed.  28.  We  have  found  no  case 
favoring  a  different  construction  except  the 
few  words  in  CarroU  v.  CarroU,  20  Tex. 
746. 

BiU  dismissed. 
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Martha  A.  BUFFINGTON,  Plff.  in  Err., 
William  S.  GROSVENOR. 


SAME,  Plff.  in  Err., 

John  G.  SEARS. 

(...-Kan ) 

*1.   The  word  *'  dtlsensy"  as  used  in  secUou 
*Head  notes  by  Johnston,  J, 


17  of  the  BUI  of  Kights  prior  to  the  Amendment 
of  1886,  meant  citizens  of  Kansas;  and  the  word 
''  aliens,"  as  there  used,  meant  persons  born  out 
of  the  United  States  and  not  naturalized. 

8.  The  statate  whlcfa  provides  th»t  the 
widow  shall  not  be  entitled  to  aa  inter- 
est in  lands  conveyed  by  the  husband  when  the 
wife,  at  the  time  of  the  conveyance,  was  a  non- 
resident of  the  State,  is  not  repugnant  to  section 
2  of  article  i  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States. 


"NcmL—LatDS  rcoulalitxa  the  descent  of  real  proverty. 
The  descent  or  transfer  of  real  property  is  crov- 
emed  by  the  law  of  the  place  where  the  land  is 
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I  situated,  the  Ux  loci  rei  sttce.  The  law  of  the  dom- 
ioil,  lex  domicUiU  does  not  apply  to  real  property. 
I  And  that  law  of  descent  ffoverna  which  was  in 
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BUFFIKGTON  V.  GbOSVENOR. 


(July  9, 189L) 

¥MTS  of  error  to  the  District  Court  for 
KiDgmaa  County  to  review  judgments  in 
favor  of  defendants  in  actions  brought  to  recover 
possession  of  certain  real  esiate.     Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mestrs.  fiallowell»  Hume  Sb  Gordon 
for  plaintiff  in  error. 

Messrs,  John  E.  Lydeeker  and  Douthitt» 
<Jone8  &  Mason*  for  William  8.  Grosvenor, 
defendant  in  error: 

The  State  has  a  right  to  reflate  b^  statute 
the  manner  any  right,  title  or  Interest  m  and  to 
Teal  estate  situated  within  the  State  of  Kansas 
may  be  transferred;  and  whether  the  wife  be 
an  heir  of  the  husband  under  the  Statute,  or 
not,  when  she  survive  him  she  cannot  take 
any  interest  in  real  estate  transferred  to  a  pur- 
•chaser  in  manner  and  form  prescribed  by  the 
laws  of  the  State;  and  provisions  of  the  Stat- 
ute prescribing  certain  modes  of  transfer,  which 
will  transfer  the  entire  estate  without  the  wife's 
joining  therein,  cannot  properly  be  called  pro- 
visions as  to  the  descent  of  property;  there  is 
AO  descent. 

Conner  v.  EUtot,  59  U.  S.  18  How.  591,  15 
L.  ed.  497;  Magee  v.  Jimn^,  40  Miss.  164; 
Albany  F.  Ins.  Co.  v.  fhy,  4  N.  Y.  9, 14,  15. 

The  right  of  the  wife  to  an  interest  in  the 
real  estate  of  the  husband  is  contingent,  and  is 
not  a  vested  or  existini;  right,  such  that  the 
Legislature  may  not  at  any  time  modify, 
change,  or  entirely  abolish. 

Conner  v.  EUiot,  59  U.  S.  18  How.  591,  15 
L.  ed.  497;  Barbour  v.  Barbour,  46  Me.  9; 
1  Woerner,  American  Law  of  Administration, 
225;  Ligare  v.  Semple,  82  Mich.  438;  Bennett 
V.  Harms,  51  Wis.  251;  Wallace  v.  Beddick,  6 
West.  Rep.  769,  119  111.  151;  Uiiited  States  y. 
Fox,  94  U.  8.  315,  24  L.  ed.  192;  Cooley, 
Const.  Lim.  360,  861. 

It  was  claimed  in  Head  v.  Daniels,  88  Ean. 
2.  that  section  192  of  the  Civil  Code,  which 
provides  that  **  no  undertaking  for  attachment 
shall  be  required  where  the  parties  defendant 
were  all  nonresidents  or  a  foreign  corporaiion," 
was  unconstitutional  on  the  same  grounds 
urged  in  this  case,  but  that  Statute  was  decided 
valid  by  the  court. 

The  validity  of  this  Statute  has  been  recog- 
nized and  upheld  by  the  decisions  of  this 
court. 

Comstock  V.  Adams,  23  Kan.  518;  Koons  v. 
Bittenhause,  28  Kan.  859;  Chambers  v.  Cox,  23 
Kan.  898;  Farlin  v.  8ook,  26  Kan.  898;  Busen- 
hark  V.  Bvsenba/rk,  83  Kan.  576. 


The  Legislature  has  the  undoubted  right  by 
statute  to  declare  what  interest  a  wife,  during 
the  life  and  after  the  death  of  her  husband, 
shall  have  in  his  real  estate  situated  within  the 
State,  and  the  mode  and  manner  such  real 
estate  may  be  transferred,  so  as  to  devest  the 
husband  and  wife  of  ail  estate  or  interest 
therein;  and  the  proviso  to  section  8  is  such  a 
Statute,  and  nothing  more,  and  does  not  vio- 
late any  provisions  of  the  Constitution  of  the 
United  States. 

1  Hare,  Am.  Const.  Law,  518;  Presser  v.  lUi- 
nois.  116  U.  S.  252,  29  L.  ed.  615;  Cope  v.  Cope, 
137  U.  S.  682,  34  L.  ed.  832. 

Johnston*  J.,  delivered  the  opinion  of 
the  court: 

Martha  A.  Buffington  brought  two  actions 
in  the  District  Court  of  Kingman  County, 
one  against  William  S.  Grosvenor  and  the 
other  against  John  G.  Sears,  to  recover  from 
each  one  half  of  certain  real  property  situate 
in  Kingman  County.  She  was  unsuccessful 
in  each  case,  and  is  here  complaining  of  the 
judgments  that  were  given.  The  material 
facts  of  the  cases  are  alike,  and,  as  they 
present  but  one  (question,  they  may  be  dis- 
posed of  in  a  single  opinion.  Martha  A. 
Bufflngton  became  the  wife  of  Pierce  Buffing- 
ton  in  1865,  and  continued  in  that  relation 
until  the  time  of  his  death,  in  1884.  He  re- 
moved to  Kansas  five  or  six  years  before  his 
death  and,  shortly  after  coming  here,  he  ac- 
quired the  absolute  legal  title  to  the  property 
in  controversy.  Afterwards  he  conveyed  the 
property  by  warranty  deeds  to  certain  gran- 
tees, and  tiie  defendants,  by  subsequent  con- 
veyances, have  acquired  all  the  title  obtained 
by  such  grantees.  Martha  A.  Bufflngton  did 
not  join  her  husband  in  conveying  the  prop- 
erty, and  has  never  executed  a  conveyance  of 
the  same  to  anyone,  but  she  was  never  a  resi- 
dent or  citizen  of  Kansas,  and  was  never  in 
the  State  prior  to  the  death  of  her  husband. 
She  now  claims  to  be  entitled  to  one-half  in- 
terest in  the  real  estate  of  her  husband,  of 
which  she  had  made  no  conveyance ;  but  the 
trial  court  held,  under  the  proviso  of  section 
8  of  the  Act  concerning  descents  and  distribu- 
tions, that,  as  she  had  not  been  a  resident  of 
Kansas,  she  never  had  any  interest  in  the  land 
conveyed,  and  her  signature  or  conveyance 
was  unnecessary  to  a  conaplete  transfer  of  the 
land  by  her  husband.  The  section  referred 
to  reads  as  follows:  "One  half  in  value  of 
all  the  real  estate  in  which  the  husband,  at 
any  time  during  the  marriage,  had  a  legal 


force  at  the  decease  of  the  ancestor.  Story,  Confl. 
L.  f  484:  Potter  v.  TItcomb,  22  Me.  800;  Smith  v. 
Kelly,  28  Miss.  107;  MUIer  v.  Miller,  10  Met  808; 
Marshall  v.  Klnsr^  24  Misc.  86;  McGauRbey  v.  Henry, 
15  B.  Men.  388:  Jones  v.  Marable,  6  Humph.  116; 
Price  V.  Tally,  10  Ala.  946;  Eslava  v.  Farmer,  7  Ala. 
543;  Tledeman,  Real  Prop.  S  664. 

Lands  are  to  dijsoend  according  to  the  laws  of 
the  State  in  which  they  are  situated,  Irrespective 
of  the  domlcil  of  the  person  dylnfir  Intestate,  or  of 
those  claiminfiT  as  heirs.  Donovan  v.  Pitcher,  58 
Ala.  411, 25  Am.  Rep.  634;  Boone,  Real  Prop.  S  266. 

It  win  also  be  borne  in  mind  that  the  distribution 
of  personal  property  of  an  intestate  must  be  accord- 
ing to  the  law  of  the  country  or  State  of  which  he 
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was  a  domiciled  inhabitant  at  the  time  of  his  death, 
without  regard  to  the  place  of  either  the  biith  or 
death,  or  the  situation  of  the  property  at  the  time; 
but  that  real  estate  descends  according  to  the  law 
of  the  place  where  it  Is  situated.  Llngen  v.  lingen, 
45  Ala.  410, 412;  Woerner,  American  Law  of  Admin- 
istration, f  64. 

For  the  minor  details  of  the  law  regulating  the 
descent  of  real  property,  the  practitioner  should 
consult  the  statutory  regulation  of  the  various 
States.  Mr.  Washburn,  in  his  well-known  treatise 
on  the  Law  of  Real  Property  (pp.  21  et  seq.  vol  8), 
has  appropriately  grouped  the  various  rules  of 
descent  that  at  present  obtain  m  the  various  Juris- 
dictions of  the  United  States. 
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or  equitable  interest  which  has  not  been  sold 
on  execution  or  other  judicial  sale,  and  not 
necessary  for  the  payment  of  debts,  and  of 
which  the  wife  has  made  no  conveyance, 
shall,  under  the  direction  of  the  probate 
court,  be  set  apart  by  the  executor  as  her 
property,  in  fee  simple,  upon  the  death  of 
the  husband,  if  she  survives  him :  provided, 
that  the  wife  shall  not  be  entitled  to  any 
interest,  under  the  provisions  of  this  section, 
in  any  land  to  which  the  husband  has  made 
a  conveyance,  when  the  wife,  at  the  time  of  the 
conveyance,  is  not  or  never  has  been  a  resident 
of  this  State.  Continuous  cohabitation  as 
husband  and  wife  is  presumptive  evidence  of 
marriage,  for  the  purpose  of  giving  the  right 
aforesaid.'*  Gen.  Stat.  1889,  par.  2699.  The 
plaintiff's  contention  is  that  the  proviso  of 
the  section  violates  both  the  State  and  Fed- 
eral Constitutions,  in  that  it  discriminates 
against  the  citizens  of  other  States,  and 
aliens.  It  is  first  contended  that  the  proviso 
falls  within  the  inhibition  of  section  17  of 
the  Bill  of  Rights,  which  at  the  date  of  the 
conveyance  of  the  land  in  controversy  by 
Pierce  Bufilngton  read  as  follows :  **No  dis- 
tinction shall  ever  be  made  between  citizens 
and  aliens  in  reference  to  the  purchase,  en- 
joyment, or  descent  of  property. "  Does  the 
proviso  mentioned  make  ''a  distinction  be- 
tween citizens  and  aliens  in  reference  to  the 
purchase,  enjoyment,  or  descent  of  property?" 
We  are  inclined  to  think  that  it  is  a  regula- 
tion of  the  manner  of  transferring  property 
within  the  State,  instead  of  a  restriction  upon 
its  descent.  However,  that  question  is  im- 
material in  this  case,  so  far  as  section  17  of 
the  Bill  of  Rights  is  concerned.  In  no  event 
can  it  be  said  that  there  is  a  distinction  be- 
tween citizens  and  aliens  in  the  present  case, 
for  it  does  not  appear  that  the  plaintiff  is  an 
alien  within  the  proper  meaning  of  that  term. 
It  is  alleged  by  plaintiff,  and  conceded  on 
the  other  side,  that  she  is  a  citizen  of  the 
United  States.  The  wife  of  a  citizen  of 
Kansas,  who  resides  in  another  State,  cannot 
be  regarded  as  an  "alien."  Webster  defines 
the  word  as  **one  bom  out  of  the  jurisdiction 
of  the  United  States,  and  not  naturalized," 
and  Bouvier  gives  a  like  definition.  Ander- 
son's Dictionary  of  Law  defines  an  "alien" 
to  be  "one  bom  in  a  strange  country,  under 
obedience  to  a  strange  prince,  or  out  of  the 
li^eance  of  the  king."  The  amendment  to 
this  constitutional  provision,  which  was 
adopted  in  1888,  shows  that  that  is  the  sense 
in  which  it  is  used  in  our  Constitution.  Sec- 
tion 17  of  the  Bill  of  Rights,  as  amended, 
reads  as  follows :  "  No  distinction  shall  ever 
be  made  between  citizens  of  the  State  of 
Kansas,  and  the  citizens  of  other  States  and 
Territories  of  the  United  States,  in  reference 
to  the  purchase,  enjoyment,  or  descent  of 
property.  The  rights  of  aliens  in  reference 
to  the  purchase,  enjoyment,  or  descent  of 
property  may  be  regulated  by  law. "  Before 
this  amendment  was  adopted,  citizens  and 
aliens  stood  upon  an  equality  with  reference 
to  the  purchase,  enjoyment,  and  descent  of 
real  property,  but  by  the  amendment  the 
people  ordained  that  the  restriction  upon  the 
Legislature  should  be  removed,  and  author- 
ized such  discriminating  regulations  against 
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aliens  in  this  respect  as  might  be  deemed 
wise.  The  use  of  the  term  ^  alien"  in  the 
amendment  leaves  no  doubt  of  the  sense  in 
which  the  word  is  used,  and  furnishes  an  ar- 
gument that  it  was  used  in  the  same  sense  in 
the  original  provision.  We  agree  with  coun- 
sel for  plaintiff  that  the  term  "citizen,"  aa 
used  in  the  original  provision,  refers  to  citi- 
zens of  the  State  of  Kansas.  Counsel,  who 
filed  a  brief  by  the  permission  of  the  court 
as  amicus  curiat,  contend  that  the  term  in- 
cludes all  citizens  of  the  United  States,  but 
we  are  not  inclined  to  agree  with  that  view. 
We  conclude,  then,  that  section  17  of  the 
Bill  of  Rights  had  no  application  to  thi» 
case. 

It  is  next  contended  that  the  proviso  is  re- 
pugnant to  that  provision  of  the  Federal 
Constitution  which  ordains  that  "  the  citizens 
of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  several 
States,"  and  also  violative  of  a  like  limita- 
tion in  the  14th  Amendment.  We  think  the 
proviso  is  not  in  confiict  with  either  of 
these  provisions.  It  makes  no  discrimina- 
tion against  the  citizens  of  other  States  in 
respect  to  any  of  the  privileges  or  immunities 
of  general  citizenship.  The  proviso,  in  con- 
nection with  other  statutes,  furnishes  a  rule 
regulating  the  manner  of  the  transfer  and 
transmission  of  real  property.  Where  a  per- 
son owns  the  absolute  title  to  land  in  Kan- 
sas, and  his  wife  is  a  resident  of  the  State, 
she  must  join  in  the  conveyance ;  but  when 
she  is  not  a  resident  of  Kansas,  and  therefore 
not  subject  to  its  laws,  her  signature  and 
conveyance  are  unnecessary,  and  the  husband 
alone  may  convey  a  good  title.     It  is  com- 

Setent  for  the  Legislature  of  each  State  to 
eel  are  the  mode  and  manner  by  which  real 
property  situate  within  the  State  may  be 
transferred  by  the  husband,  or  by  the  husband 
and  wife,  or  by  judgment  and  process  of 
court,  so  as  to  devest  the  husband,  or  husband 
and  wife,  of  all  estate  or  interest  therein, 
and  also  to  provide  for  the  distribution  of 
and  the  right  of  succession  to  the  estates  of 
deceased  persons.  "  The  power  of  the  State 
to  regulate  the  tenure  of  real  property  within 
her  limits,  and  the  modes  of  its  acquisition 
and  transfer,  and  the  rules  of  its  descent, 
and  the  extent  to  which  a  testamentary  dis- 
position of  it  may  be  exercised  by  its  owners, 
IS  undoubted.  It  is  an  established  principle 
of  law,  everywhere  recognized,  arising  from 
the  necessity  of  the  case,  that  the  disposition 
of  immovable  property,  whether  by  deed, 
descent,  or  any  other  mode,  is  exclusively 
subject  to  the  government  within  whose  iuris- 
diction  the  property  is  situated."  UJiited 
States  Y,  Fox,  94  U.  S.  815,  24  L.  ed.  192. 

It  is  urged  by  the  plaintiff  that  the  wife 
is  an  heir,  and  as  such  is  entitled  to  inherit 
one  half  of  her  deceased  husband's  property, 
but  that  the  proviso  discriminates  against 
widows  who  reside  outside  of  the  State,  and 
deprives  them  of  the  right  which  is  accorded 
to  a  resident  widow.  The  wife,  strictly 
speaking,  is  not  an  heir  of  the  husband,  al  • 
though  she  is  generally  spoken  of  as  such ; 
but  still,  if  she  is  regarded  as  an  heir,  the 
nonresident  widow  is  not  deprived  of  any 
"privilege  or  immunity."    Under  our  Stat- 
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lite  the  property  of  the  husband  belongs  ex- 
clusively to  him,  as  the  wife's  property  is 
exclusively  her  own.  Neither  has  any  vested 
interest  or  control  over  the  property  of  the 
other  by  virtue  of  the  marriage  relation. 
The  wife  has  no  estate  in  the  land  of  the 
husband.  It  is  a  mere  possibility,  deoend- 
ing  upon  the  death  of  the  husband,  or 
whether  he  has  devested  himself  of  the  title 
prior  to  his  death.  If  he  survives  her,  no 
interest  is  taken  by  nor  transmitted  to  her 
heirs.  If  she  survives  him,  but  before  his 
death  he  conveys  the  land,  or  it  has  been 
sold  on  execution  or  other  judicial  sale, 
nothing  remains  for  her  to  take,  and  she  has 
been  deprived  of  no  right.  If  there  was  an 
attempt  to  convey  by  the  husband  alone  when 
his  wife  was  a  resident,  the  title  would  re- 
main in  her,  because  the  manner  of  convey- 
ing land  prescribed  by  statute  had  not  been 
pursued ;  and  if  there  was  no  judicial  sale 
of  the  land,  and  it  was  not  necessary  for 
the  payment  of  debts,  a  one -half  interest 
would  descend  to  her.  In  such  a  case,  if  she 
was  a  nonresident  of  the  State,  the  convey- 
ance by  the  husband  alone  would,  under  the 
rules  prescribed  for  conveying,  be  sufficient 
to  devest  the  title,  and  hence  there  would 
be  nothing  for  her  to  inherit.  It  therefore 
appears  that,  if  the  conveyance  is  made  in 
the  manner  prescribed  bj  statute,  there  is 
nothing  for  either  the  resident  or  nonresident 
widow  to  inherit.  There  is  really  no  dis- 
crimination between  the  resident  and  the 
nonresident  widow,  for  each  takes  one  half 
of  all  the  real  property  which  her  husband 
owned  at  the  time  of  his  death.  When  the 
husband's  land  has  been  conveyed  in  accord- 
ance with  law  during  his  life,  there  is  no 
descent  to  either,  for  there  is  nothing  to  de- 
scend. For  reasons  that  were  deemed  suffi- 
cient, the  Legislature  made  the  signature  and 
conveyance  oi  the  nonresident  wife  unneces- 
sary. The  fact  that  the  wife  did  not  accom- 
pany her  husband  to  Kans^,  or  had  aban- 
doned him  and  gone  to  another  State,  and 
may  or  may  not  have  obtained  a  divorce  else- 
where, thus  leaving  the  status  of  the  parties 
in  doubt,  and  making  it  difficult  to  obtain  a 
perfect  transfer  of  land  in  many  cases,  may 
have  been  deemed  sufficient  reason  for  pre- 
scribing this  rule  of  conveyance.  The  Stat- 
ute was  enacted  shortly  after  the  admission 
of  the  State,  and  when  it  was  rapidly  in- 
creasing in  population,  through  immigration 
from  many  of  the  eastern  States,  and  also 
foreign  countries,  many  coming  without 
their  wives  and  families;  and  possibly  the 
rule  was  adopted  to  avoid  inconvenience  and 
deception  in  the  transfer  of  real  property. 
The  ** immunities"  and  "privileges"  referred 
to  in  the  Federal  Constitution  would  liot,  in 
any  event,  include  the  claim  made  by  the 
plaintiff.  Those  terms  "mean  that  all  citi- 
zens of  the  United  States  shall  have  the  right 
to  acquire  property  and  hold  it,  and  this 
property  shall  be  protected  and  secured  by 
the  laws  of  the  State  in  the  same  manner  as 
the  property  of  the  citizens  of  the  State  is 
protected ;  that  this  property  shall  not  be 
subject  to  any  burdens  or  taxes  not  imposed 
on  the  property  of  citizens  of  the  State. "  3 
Am.  &  Eng.  Encyclop.  Law,  253.  See  also 
18  L.  R  A, 


the  cases  there  cited,  and  Corfield  v.  Coryell, 
4  Wash.  C.  C.  380;  MeCready  v.  Virginia, 
94  U.  S.  391,  24  L.  ed.  248. 

According  to  these  authorities,  many 
rights  and  privileges  may  be  granted  by  a 
State,  depending  to  some  extent  upon  the 
residence  of  those  to  whom  they  are  granted, 
without  infringing  upon  this  provision  of 
the  Constitution.  The  privilege  of  voting, 
of  holding  office,  or  of  acting  as  an  ad- 
ministrator of  estates,  may  be  withheld  until 
after  persons  have  resided  within  the  State  a 
reasonable  period  of  time,  without  violating 
the  Constitution ;  and  it  is  not  violated  by 
allowing  an  attachment  against  the  proper- 
ty of  a  nonresident  debtor  without  an  under- 
taking, although  such  process  cannot  be  ob- 
tained against  a  resident  without  an  under- 
taking. Head  v.  Daniels,  88  Kan.  1 ;  Cooley, 
Const.  Lim.  6th  ed.  490. 

These  and  many  other  distinctions  do  not 
fall  within  the  privileges  and  immunities 
of  general  citizenship.  In  treating  upon 
this  question.  Judge  Cooley  says:  "Al- 
though the  precise  meaning  of  'privileges' 
and  'immunities'  is  not  very  clearly  settled 
as  yet,  it  appears  to  be  conceded  that  the 
Constitution  secures  in  each  State,  to  the 
citizens  of  all  the  other  States,  the  right  to 
remove  to  and  carry  on  business  therein  ;  the 
right,  by  the  usual  modes,  to  acquire  and 
hold  property,  and  to  protect  and  defend  the 
same  in  the  law ;  the  right  to  the  usual  reme- 
dies for  the  collection  of  debts,  and  the  en- 
forcement of  other  i)ersonal  rights;  and  the 
right  to  be  exempt  in  property  and  person 
from  taxes  or  burdens  which  the  property  or 
persons  of  citizens  of  the  same  State  are  not 
subject  to.  To  this  extent,  at  least,  discrim- 
inations could  not  be  made  by  state  laws 
against  them.  But  it  is  unquestionable  that 
many  other  rights  and  privileges  may  be 
made,  as  they  usually  are.  to  depend'  upon 
actual  residence,  such  as  the  right  to  vote, 
to  have  the  benefit  of  exemption  laws,  to  take 
fish  in  the  waters  of  the  State,  and  the  like." 
Cooley,  Const.  Lim.  6th  ed.  490;  also  note 
on  page  25. 

There  are  several  adjudicated  cases  in  other 
States  sustaining  a  provision  of  statute  sub- 
stantially similar  to  the  proviso  in  question. 
In  Pi-att  V.  Tefft,  14  Mich.  191,  it  was  de- 
cided that  a  woman  residing  out  of  the  State 
at  the  time  of  her  husband's  death  was  not 
entitled  to  lands  lying  within  the  State 
owned  by  him,  but  which  had  been  conveyed 
without  her  joining  in  the  deed.  Although 
the  estate  of  dower  has  been  abolished  m 
Kansas,  the  contingent  interest  of  the  wife 
in  the  real  property  of  the  husband  is  similar 
to  dower  in  its  inchoate  stage ;  at  least,  it  is 
substantially  similar,  so  far  as  the  validity 
of  such  a  provision  as  we  are  considering  is 
concerned.  In  Ligare  v.  Semple,  32  Mich. 
488,  it  was  again  decided  that  "a  wife  who  is 
a  nonresident  of  the  State,  at  the  time  the 
husband  makes  an  absolute  conveyance  of 
lands  devesting  himself  entirely  of  his  seisin 
and  estate,  has  no  right  of  dower,  under  the 
statutes  of  this  State,  in  lands  so  conveyed." 
The  Supreme  Court  of  Nebraska  held  that, 
"  where  a  husband  conveys  lands  in  this  State 
while  his  wife  is  a  nonresident  thereof,  she 


286 


Michigan  Supreme  Coubt. 


JULT- 


has  DO  dower  interest  in  the  land  thus  con- 
veyed."   Atkins  V.  Atkins,  18  Neb.  474. 

In  Bennett  v.  Harms,  51  Wis.  251,  a  like 
provision  of  the  Statute  was  under  consider- 
ation, and  the  point  was  directly  made  that 
it  conflicted  with  the  Constitution  of  the 
United  States  by  discriminating  against  non- 
resident citizens,  but  the  validity  of  the  stat- 
ute is  sustained  in  an  elaborate  opinion.  A 
like  question  has  been  decided  by  the  Su- 
preme Court  of  the  United  States  under  a  law 
of  Louisiana  which  discriminated  in  favor 
of  women  who  contracted  marriage  within 
the  State,  or  who  contracted  marriage  out  of 
the  State,  and  afterwards  went  there  to  live, 
and  it  was  claimed  to  be  in  conflict  with  the 
provision  of  the  Federal   Constitution  that 


"  the  citizens  of  each  State  shal  1  be  entitled 
to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  States ;"  but  it  was  ruled, 
Judge  Curtis  delivering  the  opinion,  that 
such  discrimination  had  no  connection  with 
that  clause  of  the  Constitution.  Conner  v. 
EUiot,  59  U.  S.  18  How.  591,  15  L.  ed.  497. 
Following  these  decisions,  we  conclude  that 
the  Statute  is  not  repugnant  to  the  Federal 
Constitution ;  and,  if  we  are  in  error  in  this 
regard,  the  parties  are  entitled  to  have  the 
decision  reviewed  in  the  Supreme  Court  of 
the  United  States. 

We  find  no  error  in  the  record,  and  therefore 
the  judgment  of  the  District  Court  toiU  be 
affirmed. 

All  the  Justices  concur. 
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An  ordinance  establishing^  the  weigrht 
of  the  loaves  of  bread  that  shall  be  offered 
for  sale  within  the  ctty,  and  fixing  a  penalty  for 
offering  for  sale  short-weight  loaves,  cannot  be 
Buooessfully  attacked  as  not  being  within  the 
police  power,  nor  as  taking  property  without 
compensation,  or  abridging,  or  unlawfully  inter- 
fering with,  the  right  to  carry  on  buslneas. 

(July  28, 1801.) 

CERTIORARI  to  the  Recorder's  Court  of  the 
City  of  Detroit  to  review  three  certain 
judgments  convicting  defendants  of  a  viola- 
tion of  one  of  the  ordinances  of  said  city. 
Writ  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  Look  and  H.  F.  Chip- 
man,  for  appellants: 

By  the  terms  of  the  ordinance,  bread  is  re- 
quired to  be  made  of  good,  wholesome  flour 
or  meal,  into  loaves  of  one,  two  and  four 
pounds,  and  no  other,  avoirdupois  weight. 

The  undisputed  testimony  in  the  case  shows 
that  these  provisions  of  the  ordinance  are  im- 
possible to  be  complied  with. 

A  statute  imposing  impossible  conditions  is 
void. 


Henderson  v.  Wiekham,  92  U.  S.  259,  275,  28 
L.  ed.  548,  550. 

This  bj*Iaw,  in  taking  private  property  of 
respondents  without  compensation,  is  in  con- 
travention to  the  constitutional  guaranties,  that 
private  property  cannot  be  taken  for  public 
use  until  the  necessity  therefor  and  the  amount 
of  compensation  therefor  have  been  determined 
by  a  court  and  jury. 
.  Powers^  App,  29  Mich.  509. 

If  the  respondents  comply  with  this  ordi- 
nance, they  lose  large  quantities  of  valuable 
material  every  time  a  loaf  is  baked,  and  for 
which  they  receive  no  remuneration  or  return, 
and  for  which  loss  there  is  no  redress. 

See  Mich.  Const,  art.  6.  §  2;  U.  S.  Const. 
14th  Amend.;  Parsons y,  Eussell,!!  Mich,  121; 
Ames  V.  PortlHuron  Log.  D.^B.  CoAX  Mich. 
148. 

Any  law  which  imposes  on  any  person  any 
charge  or  burden  greater  than  those  which  are 
imposed  on  all  others,  under  like  circumstances, 
is  in  conflict  with  the  14th  Amendment  of  the 
United  States  Constitution,  and  is  therefore 
void. 

MonticeOo  v.  Banks,  48  Ark.  251;  8t.  Louis 
V.  Spiegel,  8  Mo.  App.  478,  75  Mo.  146;  nighr 
gate  v.  State,  8  New  Eng.  Rep.  819,  59  Vt.  89; 
Wxcelsior  P,  A  Mfg,  Co,  v.  Qreen,  89  La.  Ann. 
455. 

An  Act  which  provided  that  every  railroad 
companv  .  .  .  which  shall  cause  the  death 
of  any  live-stock  bv  running  against  it  with  an 
engine  shall  be  liable  for  its  value,  takes  prop- 
erty without  due  process  of  law. 

Jensen  v.  Northern  Pac,  H.  Co.  (Utah)  4  L. 
R.  A.  724,  citing  Cooley.  Const.  Lim.  5th  ed. 
480-486,  and  notes;  Cottrel  v.  Union  Pae,  B, 
Co.  (Idaho)  March  18,  1889;  Zeigler  v.  South  df 
North  Ala.  R  Co.6S  Ala.  594;  Bielenbergy, 
Montana  U,  R,  G?.  2  L.  R.  A.  818, 8  Mont.  271. 

An  Act  which  provides  for  assessment  upon 


NOTB.—Ottv  I  ordinance  regvUatimg  weights  and 
measures. 

A  dty  ordinance  for  the  regulation  of  the  stand- 
ard of  weights  and  measures,  which  provided  that 
the  sealer  might  inspect  the  weights  and  measures 
every  six  months,  and  '^as  much  oftener  as  he 
thinks  proper/^  and  also  provided  that  when  the 
weights  and  measures  were  not  in  conformity  with 
the  standard  they  should  be  sent  by  the  owners  to 
18L.  R.  A. 


a  place  designated  by  the  sealer  for  correction,  was 
not  an  unreasonable  ordinance;  and  the  common 
council  had  power  under  its  charter  to  make  such 
ordinance.    People  v.  Rochester,  45  Hun,  102. 

There  is  nothing  in  the  Constitution  of  the  State 
which  invalidates  a  grant  of  power  to  a  municipal 
corporation  to  regulate  the  weight  and  price  of 
bread.  Mobile  v.  YuiUe,  8  Ala.  187;  1  Dillon,  Mun. 
Corp.  p.  802. 
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adjoiDinir  landowners  of  expense  for  providing 
for  overflow  of  lands  is  unconstitutional,  in 
autborizine  property  to  be  taken  without  due 
process  of  Taw. 

HttUon  ▼.  Woodbridge  Proe,  Dist.  79  Cal.  90. 
See  also  Chaufdn  v.  Valium,  8  L.  R.  A.  194,  8 
Mont  451;  CampbeU  v.  GampbeU,  68  Bl.  462. 

This  Act  is  void  in  abridgin>c  tbe  privileges 
and  immunities  of  tbe  respondents,  viz. :  the 
right  to  do  as  they  please  with  their  own  prop- 
erty, and  to  manufacture  a  loaf  of  anv  whole- 
some ingredients  they  may  see  fit;  ana  of  such 
size  and  weight  as  they  may  deem  most  salable 
and  marketable. 

Hunter  v.  Batch,  45  HI.  178;  ParmOee  v. 
Lawrence,  44  HI.  406:  Cooley,  Const.  Lim.  872- 
875;  Kuhn  v.  Detroit  Ccmmon  Council,  70 
Mich.  584. 

This  by-law  curtails  andjn  a  measure  de- 
stroys the  business  of  the  defendants,  and 
places  a  limitation  upon  the  capacity  of  the  re- 
spondents to  carry  on  a  lawful  calling  or  occu- 
pation, and  to  earn  their  living. 

Re  Jacobs,  98  N.  Y.  98 ;  Butchers  U,  8,  H. 
dt  L.  8.  L,  Co.  V.  Crescent  City  L.  8.  L,  db  8. 
H.  Co.  Ill  U.  S.  746,  28  L.  ed.  586;  Live8tock 
2>.  dk  B,  Aseo.  v.  Crescent  City  L.  3.  L,  db  8.  H. 
Co.\A,hb.  (D.  S.)  888-898. 

This  ordinance  cannot  be  sustained  upon  the 
ground  that  it  is  within  the  police  powers  of 
tbe  State. 

Police  regulations  are  confined  to  the  protec- 
tion of  the  lives,  health  and  morality  of  citi- 
zens, and  to  the  preservation  of  good  order  and 
public  morals. 

People  V.  Phippen,  70  Mich.  6;  Robison  v. 
Miner,  13  West.  Rep.  471,  68  Mich.  649. 

In  Minnesota,  it  is  within  the  police  power  to 
impose  such  regulations  as  may  reasonably  be 
deemed  necessary  to  protect  people  if  rom  im- 
IKwition  and  fraud  in  articles  sold  for  consump- 
tion as  food. 

Butler  V.  Chambers,  86  Minn.  69. 

The  manufacturer  mav  be  required,  as  a 
proper  police  regulation,  for  the  benefit  of  the 
people  m  general,  to  sell  the  commodity  for 
what  it  actually  is  and  upon  its  merits. 

See  People  v.  Areneberg,  7  Cent.  Rep.  247, 
105  N.  Y.  128;  Palmer  v.  State,  89  Ohio  St. 
286;  PoweU  v.  Com.  5  Cent.  Rep.  890,  114  Pa. 
268,  affirmed,  127|U.  S.  678,  82  L.  ed.  258: 
State  V.  Addington,  77  Mo.  110-118;  Ex  parte 
Kohier,  74  Cal.  88;  People  v.  Qilleon,  12  Cent. 
Rep.  616,  109  N.  Y.  889,  citing  Slaughter 
House  Cases,  88  U.  S.  16  Wall.  86-106,  21  L. 
ed.  894-418;  He  Jacobs,  supra;  Bertholf  v. 
aPeUly,  74  N.  Y.  509,  per  Andrews,  J,;  PetypU 
V.  Marx.  99  N.  Y.  877;  People  v.  West,  8  Cent. 
Rep.  758.  106  N.  Y.  298;  People  v.  KxbUr,  8 
Cent.  Rep.  761.  106  N.  Y.  821;  PetypU  v.  Cip- 
perly,  1  Cent.  Rep.  804, 101  N.  Y.  684;  ife Sam 
Ke,  81  Fed.  Rep.  680;  Yick  Wo  v.  Hopkins,  118 
U.  S.  866,  80  L.  ed.  220;  PeopU  v.  Budd,  5  L. 
R.  A.  559, 117  N.  Y.  1;  AbedY.  Clark,  84  Cal. 
226;  Missouri  Pac.  R,  Co,  v.  Harrelson,  44  Kan. 
258. 

In  Michijran,  under  the  exercise  of  this 
power,  the  State  may  prohibit,  under  penalty, 
the  exercise  of  any  trade  or  employment  which 
is  bound  to  be  hazardous  or  mjurious  to  its 
dtizens. 

People  V.  Hauley,  Smch.  880;  People y.  Gal- 
lagher, 4  Mich.  244;  People  v.  WaUing,  58  Mich. 
18L.R.A. 


268;  Robison  v.  Bang,  14  West.  Rep.  876,  71 
Mich.  40,  41. 

This  ordinance  is  class  legislation,  and  denies 
an  equality  of  rights  to  the  respondents,  by 
pUcing  upon  their  business  an  unusual  or  il- 
legal burden,  which  amounts  to  a  large  special 
tax  upon  their  trade  and  calling. 

See  Bvansville  ▼.  State,  4  L.  R.  A.  93,  118 
Ind.  426;  State  v.  Denny,  4  L.  R.  A.  65.  118 
Ind.  449;  Wilder  v.  Chicago  db  W.  M.  R.  Co. 
70  Mich.  885;  Durkee  v.  Janesville,  28  Wis. 
464,  468;  Caldery.  BuU.HV.  S.  8Da]l.  886, 888, 
1 L.  ed.  648,  649;  Schut  v.  Chicago  db  W.  M.  R. 
Co,  14  West.  Rep.  660,70  Mich.  484;  Rinear  v. 
Grand  Rapids  db  L  R.  Co.  14  West.  Rep.  908, 
70  Mich,  m;  Lafferty  v.  Chicago  db  W.  M.  R. 
Co.  71  Mich.  85;  Grand  Rapids  Chair  Co.  v. 
Runnels,  77 Mich.  Ill;  Janesville  y.  Carpenter, 
8  L.  R.  A.  808,  77  Wis.  288;  ReFrazee,  6  West. 
Rep.  140,  68  Mich.  403;  People  v.  Armstrong, 
2  L.  R.  A.  721.  78  Mich.  288. 

This  ordinance  prevents  one  class  of  citizens, 
and  one  class  only,  from  carrying  on  a  lawful 
and  respectable  calling  or  business,  and  from 
manufacturing  and  selling  a  wholesome  and 
necessary  commodity  without  first  having  a 
policeman  enter  and  search  the  place  of  busi- 
ness of  the  citizen,  without  due  process  of  law, 
and  without  the  direction  or  authority  of  a 
court. 

Bibbard  v.  People,  4  Mich.  125;  Robison  v. 
Miner,  18  West.  Rep.  471,  68  Mich.  567. 

This  Act  is  void  in  imposing  unusual  condi- 
tions on  private  business. 

Re  Jacobs,  98  N.  Y.  98:  People  ▼.  Marx,  99 
N.  Y.  877;  Tick  Woy.  Hopkins,  118  U.  S.  856, 
30  L.  ed.  220. 

This  ordinance  is  unreasonable  and  oppres- 
sive to  a  degree  that  it  forces  the  respondents 
to  do  business  at  an  actual  loss  of  a  portion  of 
their  material  and  stock. 

People  V.  Armstrong,  2  L.  R.  A.  721,  78  Mich. 
295;  People  y.  Gillson,  12  Cent.  Rep.  616,  109 
N.  Y.  889;  Re  Jacobs  and  Re  Frazee,  stipra; 
Anderson  ▼.  Wellington,  2  L.  R.  A.  110,  40 
Kan.  178. 

The  by-law  in  question  is  void  in  assuming 
to  regulate  that  which  the  Legislature  has  no 
power  to  regulate,  and  consequently  has  fno 
power  to  give  the  City  of  Detroit  authorityjto 
regulate  (a  private  business). 

1  Dillon,  Mun.  Corp.  8d  ed.  115,  citing  many 
authorities;  Slate  v.  Belwdere,  44  N.  J.  L.  851 ; 
Anderson  v.  Wellington,  supra. 

The  defendants  have  committed  no  offense 
known  to  the  laws  of  the  land.  They  have 
been  guilty  of  no  criminal  intent.  There  can 
be  no  crime  without  a  criminal  intent. 

Pond  V.  People,  8  Mich.  150;  Faulks  v.  Peo- 
ple, 89  Mich.  200;  People  v.  Pirks,  49  Mich. 
888;  People  v.  Roby,  52  Mich.  579. 

Mr.  Charles  w.  Caafl^rain  for  appellee. 

McGrath,  J.,  delivered  the  opinion  of 
the  court : 

This  case  comes  from  the  Recorders'  Court 
of  the  City  of  Detroit  by  writ  of  certiorari, 
defendants  having  been  convicted  of  a  viola- 
tion of  a  city  ordinance.  By  stipulation, 
the  cases  come  up  on  one  record.  Defendants 
are  bakers,  and  are  charged  with  making  for 
sale,  selling,  and  offering  for  sale,  bread  that 
was  deficient  in  weight  under  the  ordinance. 
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The  ordinance  is  entitled  "An  Ordinance 
Relative  to  the  Manufacture  and  Selling  of 
Bread. "  The  ordinance  provides  that  it  shall 
not  be  lawful  for  any  person  to  carry  on  the 
trade  or  business  of  baker,  without  first  hav- 
ing obtained  from  the  common  council  a  per- 
mit for  that  purpose.  It  next  prescribes  how 
the  permit  shall  be  obtained,  and  that  the 
clerk  shall  keep  a  record  of  the  permits 
granted.  It  then  concludes  as  follows: 
"Sec.  4.  All  bread  of  every  decripti on,  man- 
ufactured by  the  bakers  of  this  city  for  sale, 
shall  be  made  of  good  and  wholesome  flour 
or  meal,  into  loaves  of  one  pound,  two 
pounds,  and  four  pounds  (and  no  other) 
avoirdupois  weight;  and  no  baker  shall 
make  for  sale,  or  shall  sell  or  expose  for  sale, 
any  bread  that  shall  be  deficient  in  weight, 
according  to  the  requisitions  prescribed  in 
the  preceding  section  of  this  chapter :  pro- 
vided, always,  that  such  deficiency  in  the 
weight  of  such  bread  shall  be  ascertained  by 
the  sealer  of  weights  and  measures,  by  weigh- 
ing, or  causing  to  be  weighed,  in  his  pres- 
ence, within  eight  hours  after  the  same  shall 
have  been  baked,  sold,  or  exposed  for  sale ; 
and  provided,  further,  that  whenever  any  al- 
lowance in  the  weight  shall  be  claimed  on 
account  of  any  bread  having  been  baked, 
sold,  or  exposed  for  sale  more  than  eight 
hours,  as  aforesaid  the  burden  of  proof  in  re- 
spect to  the  time  when  the  same  shall  have 
been  baked,  sold,  or  exposed  for  sale  shall 
devolve  upon  the  defendant  or  baker  of  such 
bread.  Sec.  6.  The  sealer  of  weights  and 
measures,  under  the  direction  of  the  chief  of 
police,  shall  be  inspector  of  bread;  and  it 
shall  be  his  duty,  and  he  is  hereby  authorized 
and  required,  from  time  to  time,  and  not  less 
than  once  in  each  month,  at  all  seasonable 
hours,  to  enter  into  and  inspect  and  examine 
every  baker's  shop,  storehouse,  or  other  build- 
ing where  any  bread  is  or  shall  be  baked, 
stored,  or  deposited,  or  offered  for  sale,  and  to 
inspect  and  examine,  in  any  part  of  said  city, 
any  person  or  persons,  wagons  or  other  car- 
riages, carrying  any  loaf  of  bread  for  the  pur- 
pose of  sale,  and  weighing  the  same,  and  de- 
termine whether  the  same  are  in  violation  of 
the  true  intent  and  meaning  of  this  chapter; 
and,  if  the  said  inspector  shall  find  any 
bread  not  conformable  to  the  directions  here- 
in contained,  or  any  part  of  them,  he  shall 
make  complaint  thereof  for  the  purpose  of 
having  such  person  prosecuted  according  to 
law.  -  Sec.  6.  No  person  or  persons  shallob- 
struct,  or  in  any  manner  impede  or  will- 
fully delay,  the  said  sealer  of  weights  and 
measures  in  the  execution  of  his  duties  under 
this  Act,  either  by  refusing  him  or  delaying 
his  entrance  or  admission  into  any  of  the 
places  above  named,  or  refuse  or  omit  to  stop 
their  wagon  or  carriage  as  aforesaid,  where- 
by the  due  execution  of  this  ordinance  or 
any  part  of  it,  shall  be  impeded  or  obstructed. 
Sec,  7  Any  violation  of  any  of  the  pro- 
visions of  this  ordinance  shall  be  punished 
by  a  fine  not  to  exceed  fifty  dollars  and  the 
cost  of  prosecution  ;  and  the  offender  may  be 
imprisoned  in  the  Detroit  house  of  correction 
until  the  payment  thereof:  provided,  al- 
ways, that  Ihe  term  of  imprisonment  shall 
not  exceed  the  period  of  six  months.  ^ 
13  L.  R.  A. 


The  defendants  insist  (1)  that  matters 
contained  within  the  body  of  the  ordinance 
are  not  within  its  title ;  (2)  that  by  the  or- 
dinance private  property  is  taken  without 
compensation;  (8)  that  the  ordinance 
abridges  the  right  of  the  respondents  to 
manufacture  loaves  of  bread  of  such  size  or 
weight  as  they  may  deem  most  salable ;  (4) 
tliat  it  curtails  defendants'  business,  and 
places  a  limitation  upon  the  capacity  of  re- 
spondents to  carry  on  a  lawful  business ;  (5) 
that  the  ordinance  is  not  within  the  police 
powers  of  the  State. 

There  is  no  force  in  the  first  objection,  as 
the  provisions  of  the  ordinance  are  clearly 
within  the  scope  of  its  title.  It  has  been 
held  that  the  constitutional  provisions  relat- 
ing to  the  title  of  laws  passed  by  the  Leeris- 
lature  do  not  apply  to  ordinances  enacted  by 
a  common  council  of  a  city.  People  v.  Hdn- 
rahan,  75  Mich.  611-615,  4  L.  R.  A.  751. 
The  ordinance  does  not  provide  for  the  tak- 
ing, seizing,  or  destruction  of  short-weight 
bread.  It  does  prohibit  the  sale  of  bread 
which  is  deficient  in  weight.  The  same  ob- 
jection might  be  made  to  ordinances  pro- 
hibiting the  importation  of  infected  rags, 
or  the  sale  of  diseased  cattle  or  of  unsound 
beef,  or  of  decayed  vegetables,  or  of  illu- 
minating oils  which  are  below  the  standard 
test,  or  of  watered  milk.  In  Wheeler  v. 
Russell,  7  Mass.  258,  it  was  held  that  no  re- 
covery could  be  had  for  the  price  and  value 
of  shingles  which  were  not  of  the  statutory 
dimensions.  In  Eaton  v.  Kegan,-  114  Mass. 
433,  it  was  held  that,  in  view  of  the  Statute 
requiring  oats  and  meal  to  be  sold  by  the 
bushel,  no  recovery  could  be  had  for  the  price 
and  value  of  those  articles  when  sold  by  the 
bag. 

It  is  claimed  by  defendants  that,  in  order 
to  ffet  a  pound  of  baked  bread,  they  are  com- 
pelled to  put  into  the  oven  more  than  a 
pound  of  dough,  and  that  the  process  of  bak- 
ing reduces  the  weight,  ana,  when  asked 
what  it  is  that  evaporates,  they  reply, 
"Water.**  But  they  say  the  process  of  bat- 
ing is  not  always  uniform.  The  oven  may 
be  too  hot.  In  such  case,  the  bread  crusts  or 
skins  quickly,  retaining  the  moisture.  And 
again,  it  may  be  too  cold  ;  in  which  case  the 
bread  dries  up,  rather  than  bakes,  and,  in 
order  to  insure  a  pound  loaf,  the  latter  con- 
tingency must  be  provided  against,  and  the 
weight  of  the  dough  must  always  be  regu- 
lated accordingly.  That  fermentation  is  not 
always  regular,  and,  when  it  reaches  a  cer- 
tain point,  the  dough  must  be  put  into  the 
oven,  without  reference  to  the  condition  of 
the  oven.  That  the  cutting  up  of  the  dough, 
the  weighing  of  it,  and  its  transfer  to  the 
oven  is  necessarily  hurried,  and  the  scales 
are  liable  to  become  clogged  or  affected  by 
dust.  Notwithstanding  all  the  difiiculties 
suggested  by  respondents,  the  evidence  shows 
that  the  bread  inspector  has  been  diligent  in 
the  performance  of  his  duties;  had  fre- 
quently visited  the  several  bakeries  of  de- 
fendants, and  but  one  of  these  defendants 
has  before  this  time  been  complained  of,  and 
that  was  fifteen  years  ago ;  and  it  is  admitted 
by  defendants,  not  only  that  the  ordinance 
may  be  complied  with,  but  that  the  short. 
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weight  bread  discovered  by  the  inspector 
was  made  for  the  very  purpose  of  testing  the 
validity  of  this  ordinance;  and,  after  the 
authorities  had  caused  complaint  to  be  made 
against  defendants,  they  resumed  the  former 
manner  of  doing  business,  and  made  their 
bread  in  accordance  with  the  provisions  of 
the  ordinance.  Again,  it  is  claimed  tJiat  a 
barrel  of  flour  will  make  two  hundred  and 
fifty  loaves  of  bread,  and  that  it  is  impos- 
sible to  distribute  an  ordinary  advance  in 
price  of  flour  over  this  product;  in  other 
words,  that  the  price  of  a  loaf  of  bread  can- 
not be  advanced  a  fraction  of  a  cent.  This 
difficulty  affects  the  retail  dealer  more  than 
the  wholesaler.  It  has  to  be  met  in  the  sale 
of  a  pound  of  nafls,  of  a  dozen  buttons,  or 
of  a  paper  of  needles,  as  well  as  in  the  sale 
of  a  loaf  of  bread.  The  ordinance  does  not 
attempt  to  regulate  the  price  of  the  commod- 
ity. That  is  not  necessarily  fixed  with  ref- 
erence to  flour  at  its  cheapest  price,  so  that, 
until  the  price  of  flour  is  reduced  until  it 
reaches  a  point  where  the  reduction  may  be 
distributed,  the  dealer  gets  the  advantage  of 
the  reduction,  and  when  it  advances  above 
the  standard  the  consumer  gets  the  advantage, 
until  a  point  is  reached  where  the  advance 
may  be  added.  This  fluctuation  and  these 
results  are  ordinary  incidents  of  trade.  The 
State  may  institute  any  reasonable  preventive 
remedy  when  the  frequency  of  the  frauds, 
or  the  difficulty  experienced  by  individuals 
in  circumventing  them,  is  so 'peat  that  no 
other  means  will  prove  efficacious.  Tiede- 
man,  Pol.  Powers,  §  89,  p.  208.  Bread  is  an 
article  of  general  consumption.  It  is  usually 
sold  by  the  loaf,  and  the  individual  con- 
sumer, in  the  majority  of  cases,  buys  by  the 
single  loaf.  Each  transaction  involves  but 
a  few  pennies,  although  the  number  of  in- 
dividual transactions  in  a  large  city  reaches 
each  day  into  the  thousands,  and  the  oppor- 
tunities for  fraud  are  frequent.  It  would  be 
practically   impossible  to  prevent  fraud  in 


the  sale  of  short- weight  loaves,  if  the  matter 
was  left  to  the  ordinary  legal  remedy  afforded 
the  individual  consumer  for  fraud  or  deceit. 
The  amount  involved  would  not  justify  a  re- 
sort to  litigation.  Sales  are  invariably  made 
in  loaves  of  the  size  of  one,  two,  or  four 
pound  packages,  and  the  ordinance  simply 
takes  the  usual  and  ordinary  packages  or 
loaves  into  which  bread  is  made,  and  Axes 
the  standard  of  weight  of  each  package.  It 
does  not  prohibit  the  sale  of  bread  by  weight 
if  it  overruns,  as  it  is  claimed  that  it  some- 
times does,  nor  does  it  prohibit  the  exaction 
of  an  increased  price  by  reason  of  the  addi- 
tional weight.  It  does  not  prohibit  the  sale 
of  a  half  or  a  quarter  or  any  other  fraction 
of  a  loaf.  Our  statutes  not  only  fix  the 
number  of  pounds  of  each  of  the  various 
commodities  that  shall  constitute  a  bushel, 
but  they  also  provide  that  a  "  box"  or  "  basket" 
of  peaches  shall  contain  one  third  of  a  busbel, 
and  they  fix  the  size  of  a  "barrel"  of  fruit, 
roots,  or  vegetables,  and  they  may,  with 
equal  propriety,  fix  the  weight  of  a  package 
or  loaf  of  breaid. 

The  police  power  of  a  State  is  not  confined 
to  regulations  looking  to  the  preservation  of 
life,  nealth,  good  order,  and  decency.  Laws 
providing  for  the  detection  and  prevention 
of  imposition  and  fraud,  as  a  general  prop- 
osition, are  free  from  constitutional  objec- 
tion.    Tiedeman,  Pol.  Powers,  p.  208,  §  89. 

The  charter  of  the  City  of  Detroit  em- 
powers the  common  council  **to  direct  and 
regulate  the  weight  and  quantity  of  bread, 
the  size  of  the  loaf,  and  the  inspecting 
thereof."  The  ordinance  is  clearly  within' 
this  provision,  and  it  cannot,  under  the  de- 
cision in  People  v.  Armstrongy  73  Mich.  293, 
2  L.  R.  A.  721,  be  subjected  to  the  test  of 
reasonableness. 

T%e  convictions  are  affirmed,  and  tJie  writ  dis- 


The  other  Justices  concurred. 


KENTUCKY  SUPREME  COURT. 


KWGMD  et  al.,  Appts,, 

V. 

McGOWAN  et  al, 
(88Ky.91.) 

1.   A  grsAtor  of  the  fee  of  the  snrfkce  of 
land  may  remerve  aa  eetate  in  fee  in  the 


minerals  and  each  estate  will  be  subject  to  the 
Law  of  Descent,  Devise  and  Conveyance. 

£•  The  ri|?ht  to  minerals*  timber  and  a 
mill-site  reserved  to  the  srnintor  in  conveyance 
of  certain  parcels  of  land  within  a  iargrer  tract 
will  not  pass  by  his  subsequent  conveyance  of 
the  whole  tract  expressly  deducting  therefrom 
the  parcels  of  land  previously  conveyed. 


If  or*.— Reservations  in  deeds:  term  defined. 

Reservation  has  been  defined  as  the  creation  of  a 
Tight  or  interest,  which  had  no  prior  existence  as 
such,  in  a  thing  or  part  of  a  thing  granted.  Blister 
V.  Reeser,  06  Pa.  6. 

By  a  reservation  in  a  deed  a  new  right  is  created 
in  the  thing  granted  which  did  not  previously  ex- 
ist, and  is  reserved  to  the  grantor.  An  ^'excep- 
tion^*  is  always  part  of  the  thing  granted,  and 
the  whole  of  the  thlug  excepted.  A  reservation 
may  be  a  right  or  interest  in  the  particular  part 
which  it  ailectB.  The  terms  are  often  used  in  the 
mme  sense.  Though  apt  words  of  reservation  be 
13  L.  R.  A. 


used,  they  will  he  continued  as  an  exception,  if 
such  was  the  design  of  the  parties.  7Wd.;  Perkins 
V.  Stockwell,  131  Mass.  580;  Kimball  v.  Withington, 
141  Mass.  879.  See  also  Bowman  v.  Wathen,  2  Mc- 
Lean, 382;  Sanger  v.  Sargent,  8  Sawy.  99;  Bryan  v. 
Bradley,  16  Conn.  482:  Barnes  v.  Burt,  88  Conn. 
642:  Karmuller  v.  Krotz,  18  Iowa,  858;  State  v.  Wil- 
son, 42  Me.  9:  Tarbox  v.  Eastern  S.  B.  Co.  50  Me. 
840;  Hudson  Iron  Co.  v.  Stockbridge  I.  Co.  107  Mass. 
822, 828;  Ashcrof t  v.  Eastern  B.  Co.  126  Mass.  196; 
Stockwell  v.  Coulllard,  129  Mass.  281;  Craig  v.  Wells, 
11  N.  y.  821;  Parsell  v.  Stryker,  41  N.  Y.  488;  Sloan 
V.  Lawrence  Furnace  Co.  29  Ohio  St.  568;  SchofleJd 
V.  Ferrers,  47  Pa.  197;  Miller  v.  Lapham,  44  Vt.  416; 
19 
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8.  Thelagral  owners  in  the  actual,  pos- 
session of  land  can  maintain  a  suit  to  quiet 
title  against  adverse  claims  which  hedoud  the 
title  and  injure  the  market  value  of  the  land  in 
which  all  adverse  claimants,  whether  by  inde- 

:  pendent  titles  or  not,  may  be  Joined  as  defend- 
ants. 

(May  81, 1887.) 

APPEAL  b^  complaiDBots  from  a  decree  of 
the  Circuit  Court  for  Menafee  County  sus- 
taining demurrers  to  a  bill  filed  to  quiet  title  to 
certain  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Lindsay,  with  Messrs,  S. 
F.  J.  Trabue,  E.  F.  Trabue  and  W*  P. 
D*  Bnsh,  for  appellants: 

Plaintiffs  having  the  legal  title,  and  being 
in  possession,  it  waa  proper  to  make  as  many 
persons  parties  to  their  bill  as  have  adverse 
claims. 


AmUtage  v.  Wickliffe,  12  B.  Moo.  494; 
Bispham,  Eg.  §  575;  Beard  v.  9nyUh,  6  T.  B. 
Mon.  505;  Hiatt  v,  Oallmay,  7  B.  Mon.  180; 
Dudley  v.  Frankfort,  12  B.  Mon.  613:  Cates 
V.  Lcftus.  4  T.  B.  Mon.  442;  iMndrum  v.  Far- 
mer, 7  Bush.  49. 

The  property  in  minerals  and  timber  may  be 
vested  in  other  persons  than  the  owner  of  the 
fee.  n^^ 

Collier,  Mines,  p.  15:  Gctfrdiganv,  Armitage, 
2  Barn.  &  C.  197,  3  Dow.  &  R.  414;  Baiu- 
bridge.  Mines,  §§  33,  34;  Armstrong  v.  Caid- 
tw«.58  Pa.  287;  CaldweU  v.  Copeland,  37  Pa.430. 

The  deed  of  June  9.  1843,  passed  all  the 
rights  and  estates  the  grantor  then  had  in  the 
tract  of  land  described,  and  therefore  {Missed 
the  timber,  minerals,  etc.,  which  he  had  ex- 
pressly reserved  to  himself  by  deed  made 
prior  to  that  date. 

As  to  rules  for  construction  of  deeds,  see  2 
Bl.  Com.  pp.  16,  18;  3  Kent,  Com.  pp.  401, 


Rich  v.  ZeilsdorfT,  82  Wis.  647;  Anderson,  Law  Diet, 
title.  Reservation.  * 

A  disUnction  noted. 

The  distinction  between  a  reservation  and  an  ex- 
oeption  is,  that  by  an  exception  the  «rrantor  with- 
draws from  the  effect  of  the  grrant  some  part  of  the 
thing  itself  which  exists  in  substance  at  the  time  of 
making*  the  grant,  and  which  is  included  in  the 
granted  premises;  while  a  reservation  is  of  some 
new  right  or  other  thing  issuing  or  coming  out  of 
that  which  is  granted,  and  not  a  part  of  tne  thing 
Itself  (Shep.  Touch.  80;  Craig  v.  Wells,  11  N.  Y.815; 
Marshall  v.  Trumbull,  28  Gpno.  188:  State  v.  Wil- 
son, 42  Me.  9:  Ives  v.  Van  Auken,  84  Barb.  566; 
Ashcroft  V.  Eastern  R.  Co.  128  Mass.  196;  Whltakor 
V.  Brown,  46  Pa.  197:  Bridger  v.  Pierson,  1  Lans. 
481;  Stockbrldge  Iron  Co.  v.  Hudson  Iron  Co.  107 
Mass.  280;  Munn  v.  Worrall,  68  N.  T.  44;  Moulton  v. 
Traf ton,  64  Me.  218);  or  it  may  be  of  an  existing 
easement  or  servitude,  not  capable  of  being  sev- 
ered from  the  grant.  Cutler  v.  Tufts,  8  Pick.  272, 
278;  Doe  v.  Lock,  4  Nev.  Sc  M.  807;  Pettee  v.  Hawes, 
18  Pick.  823,  826;  Hurd  v.  Curtis,  7  Met.  110. 

And  whether  a  restriction  in  a  deed  will  be 
deemed  a  reservation  or  an  exception  depends  less  I 
upon  the  words  used  than  upon  the  nature  of  the 
right  or  thing  reserved  or  excepted.    Barnes  v. 
Burt,  88  Conn.  641;  Martindale,  Conv.  2d  ed.  1 118. 

What  may  he  reserved. 

A  reservation  cannot  be  made  by  parol  (Gibbon 
V.  Dillingham,  10  Ark.  9;  Wintermute  v.  Light,  46 
Barb.  278;  Turner  v.  Cool,  23  Ind.  66.  But  see  Baok- 
enstoas  v.  Stabler,  88  Pa.  261),  and  a  reservation  to  a 
stranger  is  void.  Hombeck  v.  Westbrook,  9  Johns. 
73. 

It  is  for  the  benefit  of  the  grantor  and  his  succes- 
sors, and  not  for  that  of  persons  claiming  title  to 
property  not  conveyed  by  the  deed,  and  derived 
from  other  sources.  Moulton  v.  Faught,  41  Me. 
298. 

Gtonenrally,  the  same  rules  of  construction  apply 
to  a  reservation  or  implied  grant  as  to  an  express 
grant.  Ashcroft  v.  Eastern  R.  Co.  126  Mass.  196,  80 
Am.  Rep.  673;  French  v.  Carhart,  1  N.  Y.  96. 

The  words  ""reaerving  to  myself  the  right  of 
passing  and  repassing,  and  repairing  my  aqueduct 
logs  forever  through  a  culvert,"  were  held  to  vest 
an  estate  for  life  only  (Ashcroft  v.  Bastem  R.  Co. 
126  Mass.  196, 80  Am.  Rep.  672>,  so  of  the  words,  ^'re- 
servingtothe  grantor  the  use  and  control,  etc., 
during  his  natural  Ufe"  (Bichai*dson  v.  York,  14  Me. 
216),  and  so  of  a  reservation,  *f  or  the  use  of  our 
mother."  Keeler  v.  Wood,  80  Vt.  242;  Boone,  Real 
Prop.  I  808. 
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A  reservation  (in  a  deed)  of,  and  an  agreement 
for,  all  the  marble  from  certain  land,  that  the 
grantor  might  want  to  manufacture,  is  not  a  grant 
of  an  exclusive  right.  Rutland  Marble  Co.  v.  Rip- 
ley, 77  U.  S.  10  Wall.  389, 19  L.  ed.  956. 

When  a  reservation  is  made  in  a  deed,  It  is  not 
necessary,  in  order  to  give  it  effect,  that  the  gran- 
tor should,  when  he  executes  the  deed,  assert  ver- 
bally his  right  to  the  property  excepted  from  the 
conveyance;  and  evidence  that  he  made  no  such 
assertion  is  inadmissible.  Hombuckle  v.  Stafford, 
mU.8.389,28L.ed.  468. 

Where  a  grantor  conveys  land,  '^saving  and  re- 
serving, nevertheless,  for  his  own  use  the  coal  con- 
tained in  the  said  piece  or  parcel  of  land,  together 
with  free  ingress  and  egress  by  wagon  road  to  haul 
the  coal  therefrom  as  wanted,"  the  clause  operates 
as  an  exception,  and  the  grantor  retains  the  entire 
and  perpetual  property  in  the  coal.  Whitaker  y. 
Brown,  46  Pa.  197;  2  DevUn,  Deeds.  S  960. 

A  reservation  of  minerals  and  mining  rights 
from  a  grant  of  the  estate,  followed  by  a  grant  to 
another  of  all  that  which  was  first  reserved,  vests 
in  the  second  grantee  an  estate  as  broad  as  if  the 
entire  estate  had  been  first  granted  to  him  with  a 
reservation  of  the  surface.  Stoughton's  App.  88 
Pa.  198, 201;  Duke  v.  Hague,  107  Pa.  57,  65;  Broman 
V.  Young,  35:Hun,  178,181;  First  Nat.  Bank  of  Rioh- 
burg  V.  Dow,  41  Hun,  18. 

The  nature  of  a  transaction,  as  well  as  the  lan- 
guage may  be  regarded  in  deciding  whether  lan- 
guage in  a  deed  constitutes  a  reservation  or  a  con- 
dition. Foxcrof  t  V.  Mallett,  46  (T.  S.  4  How.  358, 11 
L.  ed.  1006. 

Reservaticn  in  mortgage. 
In  those  States  in  which  the  common-law  doc- 
trine of  mortgages  prevails,  the  mortgagee  is  en- 
titled to  immediate  possession  of  the  mortgaged 
premises,  unless  the  right  to  retain  the  possession 
until  default  is  reserved  to  the  mortgagor.  Mar- 
tindale, Conv.  6  407,  p.  848. 

In  such  States,  therefore,  if  it  be  the  Intention 
that  the  mortgagor  shall  retain  the  possession, 
a  clause  should  be  inserted  to  that  effect  (Coffey 
V.  Hunt,  76  Ala.  286).  In  the  absence  of  any 
provision  of  the  kind,  parol  evidence  cannot  be 
received  to  prove  that  such  was  the  intention 
of  the  parties  at  the  time  of  making  the  mort- 
gage. Though  it  has  been  held  that  the  agree- 
ment need  not  to  be  expressed  in  the 'mortgage, 
but  may  be  implied  from  a  note  made  by  the  mort- 
gagor to  the  mortgagee  at  the  same  time  with  the 
mortgage  (Clay  v.  Wren,  84  Me.  187),  although  the 
note  was  not  referred  to  in  the  mortgage.  Martin- 
dale,  Conv.  8  458. 
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403;  1  Washb.  Real  Prop.  4th  ed.  top  page 
D;  Wins.  Real  Prop.  pp.  18,  14;  Bingham, 
Sale  of  Real  Prop.  pp.  190,  d39,  258,  296, 
298;  Galdwdl  v.  Capeland,  87  Pa.  427;  8 
Washb.  Real  Prop.  4th  ed.  top  pp.  397,  898, 
408,  404,  481,  483;  Lexinffton  d  0,  R.  Go,  v. 
Kidd,  7  Dana,  279,  280;  Peisch  v.  Dtckion,  1 
Mason,  11;  Orotiby  v.  Montgomery,  38  Vt.  238. 

Messt9,  Peters  &  Tyler,  Thomas  Tur- 
ner and  H.  C.  Lilly  &  Son,  for  appellees: 

The  court  did  right  in  requiring  plaintiffs  to 
elect.  The  relief  sought  against  Gray  is  in- 
consistent with  that  sought  against  the  other 
defendants. 

United  States  L.  Ins,  dt  T.  Co.  v.  VaUier,  1 
Handy,  217;  Tompkin$  v.  White,  8  How.  Pr. 
520;  Civil  Code,  g§  88-85;  8ale  v.  OrutehJUld, 
8  Bush,  646;  Drctgoo  v.  Levi,  2  Duvall,  520; 
HordY.  Chdndler,  13  B.  Mon.  408;  MeKee  v. 
Pope,  18  6.  Mon.  555;  Bonney  v.  Beardin,  6 
Bush,  36;  ValdtDell  v.  CcUdmU,  2  Bush,  452; 
Hancock  v.  Johnson,  1  Met,  (Ky.)  245. 

The  plaintiffs  do  not  stAte  facts  sufficient  to 
show  their  right  to  maintain  an  action  to  quiet 
title. 

.Scott  V.  Means,  80  Ky.  460;  Fraley  v.  Peters, 

12  Bush,  470;  2  Story,  Eq.  Jur.  §g  826,  859. 
By  his    deed    to    Plummer   and  Kincaid, 

Duckham  did  not  pass  the  timber,  minerals, 
and  mill-seat  which  he  had  reserved  to  himself 
in  the  deeds  to  the  McOowans. 
Bainbridge,  Mines,  p.  168. 

Bennett*  «/.,  delivered  the  opinion  of  the 
court: 

The  appellants'  petition  contains  three  para- 
graphs: the  first  against  William  Gray,  the 
second  against  the  appellees,  and  the  third 
against  John  M.  Clayton.  The  alle^tioDs  of 
the  petition  which  are  common  to  all  the  para- 
graphs are,  that  on  the  fourth  day  of  January, 
1786,  the  Commonwealth  of  Virginia  granted 
to  Dean  Timmons  twenty-two  thousand  acres 
of  land,  which  lie  in  Menefee  and  Wolfe 
Counties,  this  State,  and  that  Thomas  Duck- 
ham,  on  the  ninth  dav  of  June,  1848,  he  being 
the  owner  thereof,  sold  said  survey  of  land  to 
Edward  Eincaid,  the  appellant's  ancestor,  and 
Samuel  Plummer,  except  the  tracts  previously 
sold  by  Thomas  Duckham  to  Powell  Rose, 
James  Cox  and  J.  P.  McGowan.  That  on  the 
fourth  d^  of  October,  1846,  Samuel  Plum- 
mer sold  his  undivided  interest  in  said 
land  to  Edward  Kincaid,  who  thereby  became 
the  owner  of  the  whole,  and  held  and  owned 
said  land  at  the  time  of  his  death,  except  the 
tracts  which  he  had  previously  sold  to  Dr. 

William  Congleton.  Spencer  and  John , 

and  George  Centers.  That  the  appellants,  as 
the  children  and  grandchildren  of  Edward 
Eincaid,  he  having  died  intestate,  inherited 
said  land  from  him,  and  that  they  own  and 
are  in  the  actual  possession  of  the  same,  ex- 
cept said  parcels  sold  by  Edward  Eincaid, 
and  the  tracts  sold  by  Duckham  to  Powell 
Rose,  James  Cox  and  J.  P.  McGowan. 

The  first  paragraph  of  the  petition  alleges 
that  Wm.  Gray  holds  a  deed  to  five  hundred 
acres  of  said  land;  that  the  deed  purports  on 
its  face  to  have  been  executed  by  Thomas 
Duckham  as  the  attorney  in  fact  of  Edward 
Eincaid,  but  that  said  Duckham  had  no  au- 
thority from  Edward  Eincaid  to  make  said  con- 
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veyance,  and  that  the  said  deed  is  void,  but, 
nevertheless,  cast  a  cloud  upon  their  title, 
which  the  appellants  ask  the  chancellor  to  re- 
move by  declaring  said  deed  to  be  void,  etc. 

The  second .  paragraph  alleges  that  the  ap^ 
pellees  "  are  setting  up  some  sort  of  claim  to 
some  part  or  interest  in  the  said  balance  of  said 
twenty-two  thousand-acre  tract,"  under  some 
contract  made  with  Thomas  Duckham,  the 
vendor  of  Edward  Eincaid.  Appellants  also 
allege  that  they  do  not  know  the  exact  nature 
of  the  appellees'  claim,  but  do  know  that  they 
are  giving  out  in  speeches  that  they  own  and 
have  the  right  to  hold,  possess  and  sell  portions 
of  said  plaintiffs'  lands,  and  also  the  minerals 
under  and  timber  upon  certain  other  parts  of 
said  survey  of  twentjr-two  thousand  acres, 
which  minerals  and  timber  belong  to  these 
plaintiffs.  It  is  also  alleged  that  the  claim  of 
the  appellees,  although  groundless,  impairs  the 
value  of  the  appellants' land  and  casts  a  cloud 
upon  their  title.  The  chancellor  is  asked  to 
compel  appellees  to  exhibit  any  title  they  may 
have  to  said  land,  or  to  the  minerals  and  tim- 
ber under  and  upon  any  land  lying  within  the 
said  twenty-two  thousand-acre  survey;  and 
that  the  appellants'  title  be  quieted,  etc.  The 
third  paragraph  alleges  that  John  M.  Clayton 
"  asserts  that  he  holds  title  to  some  portion  of 
the  said  balance  of  the  twenty-two  thousand- 
acre  survey,  as  the  remote  vendee  of  Thomas 
Duckham,  and  gives  out  publicly  that  he  can 
sell  and  pass  a  ^ood  title  to  purchasers,  and 
that  these  plaintiffs  have  not  a  good  title," 
whereby  he  greatly  impairs  the  vendible  value 
of  their  estate.  They  also  allege  that  the  claim 
of  Clayton  is  groundless.  They  ask  that  he 
be  required  to  exhibit  his  claim  of  title,  and 
that  their  title  be  quieted,  etc. 

Upon  motion  of  the  appellees,  the  lower 
court  required  the  appellants  to  elect  to  proceed 
on  the  first  paragraph  or  second  and  third 
paragraphs.  The  appellants  excepting  to  the 
ruling  of  the  court,  electeil,  under  protest,  to 
proceed  on  the  second  and  third  paragraphs. 

Thereafter  the  appellants  amended  the  sec- 
ond paragraph  of  their  petition.  The  appel- 
lees then  entered  a  general  and  special  demurrer 
to  the  second  paragraph  of  the  appellants'  peti- 
tion as  amended,  both  of  which  were  sustamed 
by  the  lower  court,  and  the  appellants  electing 
to  stand  by  their  pleadings,  the  second  para- 
graph was  dismissed.  They  have  appealed  to 
this  court.  The  amended  petitirm  sets  out  a 
more  specific  description  of  the  land  claimed 
by  appellants.  It  also  exhibits  two  deeds  of 
conveyance  from  Thomas  Duckham  to  James 
P.  McGowan,  the  first  dated  the  2d  day  of 
Februarv,  1842,  and  the  second  dated  the  21st 
day  of  November,  1842.  The  first  deed  con- 
veys a  certain  boundary  within  the  twenty-two 
thousand-acre  survey,  but  "reserves"  to  the 
grantor  '^  all  mineral  and  mines  in  the  bowels 
of  the  boundary"  conveyed,  "and  one  half  of 
the  timber  included  in  said  boundary,  and  a 
mill-site  on  Glady  Creek." 

The  second  deed  conveys  a  certain  other 
boundary  of  land  within  said  twenty-two 
thousand-acre  survey,  but  reserves  to  the 
grantor  "one  half  of  all  the  mines  and  min- 
erals in  the  bowels  of  the  earth"  within  said 
boundary,  and  "one  half  of  the  timber  there- 
on," except  on  the  south  side  of  the  river.    On 


292 


Kentucky  Supbbma  Coubt. 


May. 


that  side  he  reserves  all  of  the  timber,  except 
that  which  is  "on  Swift  Camp." 

It  is  alleged  in  the  appellants'  amended  peti- 
tion that  the  minerals  and  timber  claimed  in 
their  original  petition  are  the  minerals  and 
timber  reserved  in  these  two  deeds.  The 
special  demurrer  raises  the  question  of  the 
appellants'  right  to  these  minerals  and  timber. 
We  will  dispose  of  that  question  first.  The 
appellants'  contention  is  that  they  are  entitled 
to  the  minerals  and  timber  reserved  by  Dack- 
bam  in  said  conveyances,  by  virtue  of  bis  deed 
to  Edward  Eincaid  and  Samuel  Plummer, 
dated  the  ninth  of  June,  1843,  which'  con- 
veyed to  them  all  of  the  twenty- two  thousand- 
acire  survey  of  land,  only  deducting  therefrom 
*'what"  Duckham  had  sold  and  made  deeds 
to  prior  to  that  date.  In  other  words,  that 
Duckham's  reservations  in  said  deeds,  being  a 
landed  estate  of  inheritance  in  himself,  were 
included  in  his  conveyance  of  the  entire 
twenty-two  thousand-acre  survey,  which  con- 
veyance, to  Edward  Eincaid  and  Samuel 
Plummer,  only  excepted  the  surface  convey- 
ances previously  made  by  him. 

An  estate  in  fee  in  land  carries  with  it  all 
metals  and  minerals  thereunder,  unless  the 
metals  and  minerals  are  accepted  in  the  con- 
veyance, or  **  have  before  been  served  in  own- 
ership, and  the  right  thereto  vested  in  some 
other  person."  The  surface  and  the  metals 
and  minerals  may  be  a  distinct  property  from 
each  other  by  separate  conveyances  from  in- 
dividuals. Bingham,  Sales  of  Real  Property, 
p.  288. 

Minerals  in  place  are  land.  They  are  sub- 
ject to  conveyance.  The  surface  right  may  be 
in  one  man  and  the  mineral  right  m  another. 
Both  in  such  a  case  are  landowners.  They 
own  separate  and  distinct  corporeal  heredita- 
ments.    Caldwell  v.  Fulton,  81  Pa.  475. 

The  owner  of  land  may  convey  a  surface  es- 
tate in  fee  in  it,  and  reserve  to  himself  an  estate 
in  fee  in  the  minerals,  or  any  particular  species 
of  them,  in  which  case  the  vendee  holds  a  dis- 
tinct and  separate  estate  in  the  surface  or  soil, 
and  the  vendor  holds  a  distinct  and  separate 
estate  in  the  minerals.  By  this  severance  each 
estate  is  subject  to  the  laws  of  descent,  of  de- 
vise, of  conveyance.  Adam  v.  Briggs  Iron  Co. 
7  Cush.  861. 

Also,  by  the  severance  each  estate  is  as  dis- 
tinct property  in  the  respective  owners  as  is 
the  property  in  a  two-story  bouse,  where  the 
title  to  the  lower  story  is  in  one  person  and 
the  title  to  the  upper  story  is  in  another  per- 
son. An  action  of  ejectment  will  lie  in  behalf 
of  the  owner  of  the  [surface  to  recover  it;  also, 
an  action  will  lie  in  behalf  of  the  owner  of  the 
mineral  estate  to  recover  it;  also  the  right  of 
either  owner  may  be  barred  by  the  Statute  of 
Limitations. 

Now,  then,  Duckham  sold  to  McGowan  two 
parcels  of  land  out  of  a  larger  boundary  which 
be  owned.  These  two  parcels  of  land  were 
each  designated  and  set  apart  by  metes  and 
bounds,  thereby  becoming  separate  and  dis- 
tinct tracts  of  land,  not  only  from  each  other, 
but  from  Duckham's  remaining  portion  of  the 
survey.  The  title  to  the  surface  or  soil,  how- 
ever, was  only  conveyed  to  McQowan  in  each  of 
these  boundaries, together  with  such  portions  of 
the  minerals  ana  timber  as  above  set  forth. 
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Duckham  retained  his  title  to  the  other  miner- 
als and  timber,  also  a  mill-site  on  one  of  the 
tracts.  The  interest  that  he  retained  was  a 
separate  and  distinct  interest  in  the  two  bound- 
aries, which  interest  by  the  said  conveyances, 
by  metes  and  bounds,  became  separate  and 
distinct  from  the  remaining  portion  of  the  sur- 
vey. Indeed,  it  not  only  became  a  distinct  in- 
terest from  the  remaining  portion  of  the  survey, 
but  a  distinct  and  separate  estate  from  the  sur- 
face estate  which  was  conveyed  to  McGowan. 
So  Duckham  owned,  after  these  two  convey- 
ances, an  absolute  estate  in  all  of  the  remaining 
portion  of  the  twenty-two  thousand-acre  survey, 
and  also  owned  a  distinct  estate  in  the  other 
two  parcels,  consisting  of  minerals,  timber  and 
a  mill-site.  He  sold  to  Edward  Eincaid  and 
Samuel  Plummer  the  remaining  survey,  which 
he  called,  in  the  deed  of  conveyance,  land. 
Of  course  this,  by  operation  of  law,  passed  title 
within  that  boundary  to  the  vendees  to  the 
center  of  the  earth,  and  included  the  minerals 
therein.  In  that  deed  he  expressly  deducted 
the  parcels  of  land  theretofore  conveyed.  In 
these  parcels  be  owned  a  mineral  and  timber 
interest  and  a  millsite.  These  parcels  were 
separate  parcels  from  the  portions  sold  to  Ein- 
caid and  Plummer;  also  Duckbam's  interest 
therein  was  separate  from  said  portion. 

Now,  it  seems  to  us  clear  that  the  deed  from 
Duckham  to  Eincaid  and  Plummer  did  not 
embrace  the  separate  and  distinct  mineral  and 
timber  interest  and  mill-site  that  Duckham 
owned  in  these  two  tracts  of  land,  which  has 
been  previously  serarated  from  the  portion  of 
the  survey  sold  to  Eincaid  and  Plummer. 

Bainbndge,  on  the  Law  of  Mines  and  Min- 
erals, American  ed.,  side  page  129,  says: 
"When  mines  form  part  of  the  general  inheri- 
tance, they  will,  of  course,  be  transferred  along 
with  the  lands,  without  being  expressly  men- 
tioned in  the  conveyance;  but  when  they  form 
a  distinct  possession  or  inheritance,  a  distinct 
title  to  them  must  also  be  established." 

"  In  the  latter  situation  the  mines  will  still, 
of  course,  retain  the  qualities  of  real  estate,  and 
will  be  transferred  by  conveyances  applicable 
to  the  particular  disposition  of  them  intended 
to  be  made." 

So  it  seems  that  the  mineral  and  timber  in- 
terest and  mill-site  reserved  by  Duckham  in 
these  two  tracts  of  land,  being  a  distinct  in- 
terest from  the  surface  right  conveyed,  and 
also  being  separated  from  the  balance  of  the 
twenty-two  thousand-acre  survey  by  designated 
boundaries,  it  would  require  apt  words  to  con- 
vey these  separate  interests.  To  illustrate,  sup- 
pose the  mill-site  reserved  had  had  upon  it  a 
fine  tlouring  mill,  or  there  had  been  a  valuable 
stone  quarry  (which  is  a  mineral  interest) 
opened  on  tne  land,  or  a  fine  lead  or  silver 
seam  on  it,  worth  thousands  of  dollars,  would 
it  be  contended  that  the  conveyance  of  the  ad- 
joining portion  of  the  survey — ^we  say  adjoin- 
ing, because  the  two  tracts  had  become  sepa- 
rated from  it  by  metes  and  bounds — would 
include  these  interests?  Surely  not.  The 
unhesitating  answer  would  be  that  these  were 
distinct  and  separate  interests,  which  could 
only  be  conveyed  by  apt  words. 

We  think,  therefore,  that  the  lower  court  did 
right  in  sustaining  the  special  demurrer  to  the 
second  paragraph  of  the  petition. 
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The  Dext  questioD  is,  Was  the  general  de- 
murrer rightfully  sustained? 

It  is  distinctly  alleged  in  the  petition  that  the 
appellants  have^^the  legal  title  to  all  the  balance 
of  the  twenty -two  thousand-acre  survey,  after 
deducting  the  parcels  previously  sold  byjDuck- 
bam  and  the  parcels  sold  by  Edward  Kincaid 
after  his  purchase,  and  that  they  are  in  the 
actual  possession  of  said  balance,  less  about 
one  thousand  acres  occupied  by  squatters.  It 
is  also  alleged,  in  substance,  in  the  first  para- 
graph, that  Gray  claims  title  to  five  hundred 
acres  of  this  balance  under  a  deed  which  is 
void.  It  is  alleged,  in  the  second  paragraph, 
that  the  appellees  claim  some  of  this  balance 
by  some  kind  of  title  derived  from  Thomas 
Duckham.  It  is  also  alleged  that  Clayton 
claims  a  part  of  said  land  by  some  kind  of 
title  derived  from  Duckham. 

By  an  Act  of  the  Legislature,  approved 
March  9,  1864,  it  is  provided  "that  hereafter 
it  shall  and  maybe  lawful  for  any  person,  hav- 
ing both  the  legal  title  and  possession  of  lands, 
to  institute  and  prosecute  suit  by  petition  in 
equity,  in  the  circuit  court  of  the  county  where 
the  lands,  or  some  part  thereof,  may  lie,  against 
any  other  person  setting  up  claim  thereto;  and 
if  the  plaintiff  shall  be^  able  to  establish,  and 
does  establish,  his  title  to  said  land,  the  defend- 
ant shall  be  by  the  court  ordered  and  decreed 
to  release  his  claim  thereto,"  etc.  This  Act 
was  not  repealed  by  the  (General  Statutes,  and 
is  now  in  full  fore^i 

Poraeroy,  in  his  work  on  Remedies  and  Re- 
medial Rights,  section  869,  in  treating  of  ac- 
tions to  quiet  titles,  says:  *'  The  very  object 
of  the  proceeding  assumes  that  there  are  other 
claimants,  adverse  to  the  plaintiff,  setting  up 
titles  and  interests  in  the  land  or  other  subject 
matter  hostile  to  his.  Of  course,  all  these  ad- 
verse claimants  are  proper  parties  defendant, 
and  if  the  decree  is  to  accomplish  its  full  effect 
of  putting  all  litigation  to  rest,  they  are  neces- 
sary defendants."  He  further  says,  on  the 
same  page,  that  "  this  action  has  been  greatly 
extended  hj  statute,  e-jpecially  in  the  western 
States,  and  is  there  an  ordinary  means  of  try- 
ing a  disputed  title  between  two  opposite 
claimants.  Tbegeneral  scope  of  these  statutes 
is  as  follows:  The  plaintiff  must  be  in  pos- 
session claiming  an  estate  in  the  lands.  The 
adverse  claimant  or  claimants  must  be  out  of 
possession,  and  must  assert  a  hostile  title  or 
mterest.  In  this  condition,  the  possessor  of 
the  land,  without  waiting  for  any  proceeding, 
legal  or  equitable,  to  be  instituted  against  him, 
may  take  the  initiative,  and,  by  commencing 
an  equitable  action,  may  compel  bis  adversaries 
to  come  into  court,  assert  their  titles,  and  have 
the  controversy  put  to  rest  in  a  single  judg- 
ment. It  is  plain,  therefore,  that  this  statutory 
suit  is  the  converse  of  the  legal  action  of  eject- 
ment" 

So  it  is  clear  that  by  the  Act  of  the  Legisla- 
ture of  the  ninth  of  March,  1854,  any  person 
having  the  legal  title  and  possession  of  land 
may  bring  an  action  in  equity  in  the  circuit 
court  of  the  county  where  the  land  or  some 
part  of  it  may  lie,  against  any  person  setting 
up  claim  thereto,  for  the  purpose  of  establish- 
ing and  quieting  bis  title  £o  said  laud.  But  for 
this  remedy,  wfiat  remedy  would  the  owner  of 
the  legal  title  and  possessor  of  the  land  have? 
He  cannot  bring  an  action  of  ejectment,  be- 
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cause  he  has  the  possession  of  the  laud.  The 
adverse  claim,  however  worthless  it  may  be, 
clouds  his  title,  and  may  be  used  injuriously 
to  embarrass  and  belittle  it,  and  to  greatly  de- 
preciate its  market  value,  for  prudent  persons 
would  neither  buy  the  property,  at  a  fair 
value,  while  thus  affected,  nor  loan  money 
upon  its  security,  although  assured  by  the  best 
lawyers  that  the  adverse  claim  was  worthless. 
The  object  of  the  statute  was,  therefore,  to 
provide  a  certain  remedy,  notwithstanding  the 
fact  that  equity,  independently  of  the  statute, 
affords  substantially  the  same  remedy. 

The  suit  authorized  by  the  Statute  of  the 
ninth  of  March,  1854,  is  the  converse  of  the 
legal  action  of  ejectment.  See  Pomeroy,  sv- 
pra.  And  this  court,  in  Woolfolk  v.  Askhy,  2 
Met.  288,  having  decided  that  ^  an  action  of 
ejectment  will  lie  against  as  many  persons  as 
hold  an  adverse  possession  of  the  land,  although 
each  one  holds  the  possession  of  a  distinct  par- 
cel from  the  other,  and  by  a  distinct  claim  of 
right,  it  follows  that,  under  the  Statute,  supra, 
in  an  action  to  quiet  the  title  to  land,  all  per- 
sons setting  up  claim  thereto,  whether  or  not 
each  claims  a  separate  parcel  of  the  land  by 
distinct  right,  may  be  joined  in  the  suit  as  de- 
fendants. 

Also,  it  seems  clear  that  in  an  equitable  ac- 
tion to  quiet  the  title  to  land,  independently  of 
the  statutory  authority,  all  of  the  adverse  claim- 
ants, whether  by  independent  titles  or  not,  may 
be  joined  as  defendants.  Indeed,  as  the  object 
to  be  accomplished  is  the  putting  of  all  litigation 
about  the  title  to  rest,  it  is  not  only  desirable, 
but  proper,  to  make  all  adverse  claimants  de- 
fendants.   See  Pomeroy,  supra. 

In  the  case  of  Scott  v.  Means,  80  Ky.  460, 
the  petition  did  not  disclose  that  there  was  a 
controversy  between  the  parties  as  to  the  loca- 
tion of  the  boundary.  It  simply  alleged  that 
the  defendants  had  trespassed  upon  plaintiffs* 
lands,  and  slandered  their  title.  For  trespass 
upon  land  or  the  slander  of  title  an  action  at 
law  for  compensatory  damages  is  ordinarily  an 
adequate  remedy.  Therefore,  this  court  held, 
in  that  case,  that  an  action  in  equity  to  quiet 
title  and  settle  the  question  as  to  the  alleged 
trespass  would    not  lie.    Also,  that    as    the 

Slaintiffs'  risfht  in  the?possession  of  the  land  in 
ispute  could  be  settled  by  an  action  at  law, 
such  action  at  law  should  have  preceded  an 
action  in  the  nature  of  a  bill  of  peace.  The 
other  cases  relied  on  by  appellees  involve  the 
same  principle.  Those  cases  are  unlike  this. 
Here  the  appellants,  as  alleged  by  them,  are 
the  owners  of  the  land,  and  have  the  actual 
possession  of  it.  The  appellees  are  not  com- 
plained of  as  trespassers  or  slanderers  of  the 
title,  but  as  adverse  claimants  of  the  title, 
which  beclouds  the  appellants'  title,  and  in- 
jures the  market  value  of  their  land.  For 
this  wrong  there  is  no  redress,  except  by  an 
action  in  equity  to  quiet  title. 

We  think  that  the  lower  court  erred  in  sus- 
taining the  general  demurrer  to  the  second 
paragraph  of  the  petition  and  in'  ruling  the  ap- 
pellants to  elect. 

For  these  reasons  the  judgment  of  the  hirer 
court  is  reversed,  and  the  case  is  remanded,  with 
directions  for  further  proceedings  consistent 
with  this  opinion. 

Holt,  /.,  did  not  sit. 

Petition  for  rehearing  overruled. 
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Charles  A.  SINCLAIR,  Petitioner. 
( N.H ) 

1.  The  aggignment  aa  collateral  fbrfat. 
are  advances  of  a  mortgage  executed 
to  secure  an  eiristinflr  debt,  is  not  prohibited  by  a 

I  statutory  provision  that  no  estate  conveyed  in 
mortini^  shall  be  held  by  the  mortgagee  for  any 
obligation  or  liability  arising  after  the  execution 
and  delivery  of  the  mortgage. 

8.   The  mortgagee's  acquisition  of  the 


equity  of  redemption  will  not  work  a 
merger  of  the  mortgage*  if  duHng  all  the 
time  he  owns  such  equity  the  mortga^  is  held 
by  one  to  whom  it  had  been  assigned  as  collateral 
security  for  the  mortgagee's  debt 

(July  81, 1891.) 

EXCEPTIONS  by  petitioner  to  ruiingB  of 
the  Trial  Term  of  the  Supreme  Court  for 
Grafton  Couutv  (Smith,  J.\  refusing  to  vacate 
a  decree  foreclosiDg  a  mortga^.     Overruled. 
The  facts  are  stated  in  the  opmion. 
Messrs,  Bingham  A  Mitchell,  for  peti* 
tioner: 
This  assignment,  if  treated  as  a  mortgage,  as 


lXoTE.-Ab90l\U6  owKcmment,  when  a  mortgage. 

An  absolute  assignment  of  a  mortgage,  with  an 
agreement  to  sell  the  same  to  the  assignor  on  re- 
ceiving the  amount  intended  to  be  secured,  by  a 
certain  day,  is  a  mortgage.  Clark  v.  Henry,  2 
Oow.824. 

Where  a  mortgagee  makes  an  absolute  assign- 
ment of  his  mortgage  debt  and  of  the  mortgage, 
such  assignment  is  sufficient  to  vest  in  the  assiflrnee 
the  full  legal  title  of  the  mortgagee  to  the  mort- 
gaged premises,  although  no  words  of  inheritance 
are  used.  Barnes  v.  Boardman,  8  L.  R.  A.  786,  and 
note,  148  Mass.  106. 

Form  and  su^ldeney  of  asaignnient. 

An  assignment  in  short  form  on  the  back  of  a 
mortgage  may  be  made' by  a  corporation  as  well  as 
by  an  individual,  and  without  the  appointment  of 
an  attorney  appearing  in  the  Instrument.  Chilton 
V.  Brooks,  69  Md.  584. 

The  omission  of  the  words  ''  of  Baltimore  City,*' 
from  the  name  of  the  assignor  in  the  assignment 
of  a  mortga«re  is  immaterial,  where  the  mortgage 
itself  gives  the  full  name  of  the  assignor  corpora- 
tion, and  it  also  appears  on  the  back  of  the  assign- 
ment.   JttHd, 

An  assignment  neither  attested  by  a  witness,  nor 
acknowledged  Id  such  manner  as  to  dispense  with 
such  attestation,  is  not  sufficient  to  convey  the 
legal  title  of  the  mortgagee,  but  only  an  equity. 
Sanders  v.  Oassady,  86  Ala.  24B. 

And  the  assignee  cannot  execute  a  power  of  sale 
thereby  given,  unless  the  debt  secured  has  been 
transferred  to  him  so  as  to  pass  the  legal  title 
thereto.  Sanf  ord  v.  Kane,  8  L.  B.  A.  724,  and  note^ 
133  lU.  199.    Sec  Sanders  v.  Cassady,  86  Ala.  246. 

So  an  assignment  not  under  seal  without  pur- 
porting to  convey  an  estate  in  the  land  does  not  con- 
fer the  mortgagee's  title  on  the  assignee  so  as  to 
authorize  him  to  execute  the  power  of  sale  con- 
tained in  the  mortgage.  Dameron  v.  E^kridge,  104 
N.  C.  621. 

Yet  the  assignee  of  a  mortgage  can  enforce  it, 
although  there  are  no  apt  words  of  conveyance 
in  his  assignment  to  carry  the  legal  title.  Johnson 
V.  Beard  (Ala.)  June  18, 1891;  Martinez  v.  Lindsay 
(Ala.)  Jan.  80, 1891. 

The  validity  of  the  assignment  of  a  mortgage 
cannot  be  impeached  by  the  mortgagor  in  a  suit  by 
the  assignee  to  enforce  it.  Johnson  v.  Beard,  tm- 
pro. 

But  an  action  Instituted  by  the  assignee  may  be 
defeated  by  the  mortgagor  by  showing  that  there 
was  no  legal  assifirnnient  Salinas  v.  Pearsall,  24  S. 
C.  179. 

The  mortgage  partakes  of  the  negotiability  of 
its  principal,  the  note,  without  any  formal  assign- 
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ment  or  delivery,  or  even  mention  of  the  former, 
and  the  transfer  without  notice  will  not  be  affected 
by  any  undisclosed  lien  or  secret  trust  Uager- 
man  v.  Sutton,  8  West.  Bep.  :812, 91  Mo.  519.  See 
Carpenter  v.  Longan,  83  U.  S.  16  Wall.  271,  21  L. 
ed.  318:  Lewis  v.  Kirk,  28  Kan.  497.  Contra  in  Min- 
nesota.    Oster  v.  Mickley,  85  Minn.  245. 

Assignment  as  coUaterai  security. 

Where  the  assignment  of  the  notes  and  mort- 
gage was  as  collateral  security,  it  transferred  the 
legal  title,  and  being  for  a  loan,  it  constituted  a 
mortgage.  Uice  v.  Dillingham,  78  Me.  62.  See 
Pond  V.  Eddy,  118  Mass.  149;  Cutts  v.  York  Mfg.  Co. 
18  Me.  191;  Slee  v.  Manhattan  Co.  1  Paige,  48,  2  L. 
ed.  667. 

The  assignment  of  a  mortgage  by  the  mortgagee, 
as  collateral  security  for  his  own  debt,  is  In  sub- 
stance a  mortgage  or  pledge  of  the  transferred  se- 
curity. Gilbert  v.  Thayer,  6  Cent.  Rep.  218, 104  N. 
Y.200. 

The  foreclosure  of  the  mortgage  assigned  as  col- 
lateral, and  purchase  by  the  assignee  at  the  sale  as 
against  the  assignor,  work  no  other  result  than  to 
substitute  the  land  for  the  mortgage  in  the  hands 
of  the  assignee,  and  to  leave  it  subject  to  the  as- 
signor's right,  by  payment  of  the  debt,  to  reclaim 
and  hold  his  own  property  discharged  of  the  as- 
signee's lien  upon  it.  Gilbert  v.  Thayer,  6  Cent. 
Rep.  218, 104  N.  Y.  209;  Hoyt  v.  Martense,  16  N.  Y. 
231:  Slee  v.  Manhattan  Co.  supra. 

Where  by  the  laws  of  New  York  such  assignee  is 
the  "  trustee  of  an  express  trust,''  and  may  sue 
without  Joining  the  assigrnor,  the  judgment  is  con- 
clusive against  the  assignor  as  to  the  amount  of 
the  debt,  not  only  in  .that  State,  but  in  all  other 
States.  Chew  v.  Brumagen,  80  U.  S.  13  WalL  497,  20 
L.  ed.  663.  See  Cummings  v.  Morris,  25  N.  Y.  626; 
Considerant  v.  Brisbane,  22  N.  Y.  389;  St  John  v. 
American  Mut.  L.  Ins.  Co.  18  N.  Y.  31. 

Where  the  holder  of  the  assigned  mortgage  takes 
a  conveyance  of  the  mortgaged  property  without 
a  judicial  sale  and  releases  the  mortgage,  he  may 
be  treated  as  having  wrongfully  converted  the 
property  of  the  debtor,  who  may  hold  the  creditor 
lor  the  value  thereof,  and  have  his  debt  satisfied 
and  recover  the  balance.  Kelly  v.  Matlock,  85  Cal. 
122. 

Where  a  mortgage  of  real  estate  has  been  assigned 
as  collateral  security  for  a  debt  other  than  the 
mortgage  debt,  the  property,  as  well  after  fore- 
closure as  before,  is  held  for  the  benefit  of  both 
pledgor  and  pledgee,  and  must  be  disposed  of  for 
the  benefit  of  both.  The  price  bid  at  the  sale  does 
not  operate  as  payment  upon  the  debt  for  which 
the  mortgage  was  pled«red.  First  Nat.  Bank  of  Jef- 
ferson ville  V.  Ohio  Falls  Car  &  L.  Works,  20  Fed. 
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it  must  be,  cancot  cover  future  advances  from 
the  assijE^nee  to  the  assizor. 

Ji€w  Hampihire  Bank  v.  WiUard,  10  N.  H. 
210;  Mrih  v.  CraweU,  11  N.  H.  251;  Page  v. 
Ordway,  40  N.  H.  258;  Johnson  v.  EieharcUon, 
«8  N.  H.  853;  Abbott  v.  2%owjo«w,58N.H.  255. 

In  Hoyt  V.  Martenae,  16  N.  Y.  234,  the  court 
said,  in  cousidering  the  effect  of  an  assignment, 
it  was,  in  effect,  a  mortgage  of  a  mortgage. 

Bee  also  Whitney  v.  MeKinney,  7  Johns.  Ch. 
146,  2  L.  ed.  250. 

The  mortgage,  in  the  hands  of  an  assignee, 
is  subject  to  the  same  objections  and  equities 
that  it  is  in  the  hands  of  the  assignor. 

Freeman  ▼.  AiUd,  44  N.  Y.  50;  Oldi  v.  Oum- 
mings,  31  111.  188;  Union  College  v.  Wheeler,  61 
N.  Y.  88-104. 

The  assignee,  holding  a  mortgage  as  collat- 
eral security,  can  recover  judgment  only  for 


the  sum  for  which  the  mortgage  cian  legally  be 
held  as  collateral. 

UnderhiU  v.  Atwater,  22  K  J.  Eq.  16;  Van 
Deventer  v.  8tiger,  25  N.  J.  Eq.  224;  Hoy  v. 
Bramhalh  19  N.  J.  Eq.  74;  Fletcher  v.  Cha^, 
16  N.  H.  88. 

As  to  creditors,  even  if  the  assignment  could 
be  held  as  security  for  future  advances,  the  de- 
scription of  the  indebtedness  should  be  definite 
in  amount  or  character. 

Pettibone  v.  Qrinoold,  4  Conn.  158,  10  Am. 
Dec.  106;  Hart  v.  Chalker,  14  Conn.  79;  Bram- 
hall  V.  Flood,  41  Conn.  68;  IkiUy  v.  Barloe,  85 
Cal.  802. 

The  assignment  of  the  mortgage  as  collateral 
left  the  general  property  of  the  mortgage  in 
Mowry. 

Wheeler  v.  Newbovld,  16  N.  Y.  898;  Farwell 
V.  Importers  dt  T,  Nat.  Bank,  90  N.  Y.  488. 


Bep.  00;  Brown  y.  Tyler,  8  Gray,  186;  Monta^rue  v. 
Boston  ft  A.  R.  Go.  124  Mass.  242;  Stevens  v.  Dedham 
iDst  for  Sav.  120  Mass.  647:  Hoyt  v.  Martense,  16  N. 
T.  231:  Dalton  v.  Smith,  86  N.  Y.  176:  Smith  v.  Bunt- 
ing, 86  Pa.  116;  Slee  v.  Manhattan  Go.  I  Paige,  48, 2 
L.ed.657. 

Where  the  mortgage  was  foreclosed  without 
making  such  assignor  a  party,  and  the  property 
was  soJdfor  more  than  the  claim  It  was  transferred 
to  secure,  and  was  purchased  by  the  assignee,  be 
is  liable  to  account  to  the  assignor  for  the  ezoess. 
Hoyt  v.  ICartense,  supra. 

Such  sale  and  purchase  work  no  other  result  than 
to  substitute  the  land  for  the  mortgage  in  the 
hands  of  the  assigDee,  and  to  leave  it  subject  to  tbe 
asBtgnor*8  right  to  redeem.  Oilbert  v.  Thayer,  6 
Gent.  Rep.  222,  KM  N.  Y.  200:  Dalton  v.  Smith,  86  N. 
Y.188. 

An  agreement  by  the  assignee  that  in  caae  the 
mortgaged  property  is  sold  be  will  pay  to  the  mort- 
gagee any^um  obtained  by  him  .in  excess  of  the 
debt  for  which  the  mortgage  was  assigned,  will  not 
affect  the  validity  of  a  purchase  by  the  assignee  at 
a  foreclosure  sale  under  the  mortgage.  Eaton  v. 
Rocca,  75  GaL  98.  See  Henley  v.  Hotaling,  41  GaL 
28:  Manasse  v.  Dinkelspiel,  68  Gal.  404. 

The  guaranty  by  the  owner  of  a  mortgage,  upon 
assigning  the  same,  against  Joes  from  the  mort- 
gage, was  limited  to  the  amount  paid  on  the  assign- 
ment, and  the  plaintiff,  in  delaying  unreasonably 
the  collection  of  tbe  mortgage,  released  the  mort- 
gagee from  all  liability  on  his  guaranty.  GrifBth 
▼.Robertson,  16  Hun,  345;  Leonard  v.  Morris,  9 
Paige,  01,  4  L.  ed.  630. 

Mortoagee  cannot  transfer  the  security  without  the 
debt 

A  mortgagee,  not  in  possession  of  the  premises, 
has  a'  mere  chattel  interest,  which  is  transferable 
by  a  sale  or  assignment  of  the  mortgage  itself, 
together  with  the  debt  for  tbe  security  of  which  it 
is  given,  but  not  by  a  grant  in  fee  of  the  land  it 
covers.  Miner  v.  Beekman,  1  Jones  &  S.  95;  Run- 
yan  v.  Mersereau,  11  Johns.  534;  Jackson  v.  Bron- 
son,  19  Johns.  325;  Astor  v.  Hoyt,  5  Wend.  616:  Astor 
V.  Miller,  2  Paige,  68, 2  I^  ed.  816;  Lane  v.  Shears,  1 
Wend.  433;  Stoddard  v.  Hart.  28  N.  Y.  666;  Kort- 
rlght  V.  Cady,  21  N.  Y.  343;  Waring  v.  Smyth,  2 
Barb.  Gh.  119,  135,  5  L.  ed.  680,  686;  Aymar  v.  Bill,  5 
Johns.  Gh.  570, 1  L.  ed.  1178. 

A  sale,  pledge  or  mortgage  of  collateral  interest 
in  the  land  by  which  the  debt  was  secured  is 
ineffectual,  and  passes  nothing,  either  absolutely 
or  conditionally.  Power  v.  Lester,  28  N.  Y.  683; 
Jackson  v.  Willard,  4  Johns.  41:  Packer  v.  Rochester 
&aRGo.l7N.Y.296. 

A  transfer  of  tbe  mortgage  without  the  debt  is  a 

18  L.  R.  A. 


nullity,  and  no  interest  is  acquired  by  it.  Tbe 
security  cannot  be  separated  from  tbe  debt  and 
exist  independently  of  it  Merrltt  v.  Bartholick,  36 
N.  Y.  45,  1  Trans.  App.  64:  3  Pom.  Eq.  Jur.  198. 

Tbe  Incident  cannot  be  separated  from  the  prin- 
cipal, as  tbe  latter  always  draws  with  it  the  former. 
Power  V.  Lester,  17  How.  Pr.  417:  Gooper  v.  New- 
land,  17  Abb.  Pr.  844:  Brant  v.  Glark,  tl  N.  J.  Bq. 
285:  Gausen  v.  Tomlinson,  23  N.  J.  Eq.  405. 

The  debt  cannot  reside  in  one  person  and  tbe 
pledge  in  another.    Aymar  v.  BlU,  supra* 

A  conveyance  by  a  mortgagee  to  a  third  person, 
of  tbe  mortgaged  property,  retaining  to  himself 
the  debt  intended  to  be  secured,  is  a  nullity.  Dev- 
lin V.  Gollier  (N.  J.)  May  27, 1891. 

Assiffnment  of  mortoage  debt  carries  with  it  the 
security. 

The  general  rule  is  familiar  that  an  assignment 
or  transfer  of  a  mortgage  debt  carries  with  it  an 
equitable  right  to  an  assignment  of  the  mortgage. 
Sturtevant  v.  Jaques,  14  Allen,  623:  Morris  v.  Bacon, 
123  Mass.  58:  Bates ville  Institute  v.  Kauffman,  85  tJ. 
8.  18  Wall.  151,  21  L.  ed.  776;  Garpenter  v.  Longan, 
83  U.  8. 16  Wall.  271, 21  L.  ed.  813;  Barnes  v.  Board- 
man,  8  L.  R.  A.  785, 140  Mass.  114. 

In  some  jurisdictions  it  is  held  that  the  mere 
transfer  of  the  debt  carries  the  mortgage  with  it. 
2  Wasbb.  Real  Prop.  8d  ed.  114, 118.  ' 

This  doctrine  has  not  prevailed  in  Massachusetts. 
In  such  cases  the  mortgagee  would  bold  tbe  legal 
title  in  trust  for  the  purchaser  of  the  debt,  and 
tbe  latter  might  obtain  a  conveyance  by  a  bill  in 
equity.  Wolcott  v.  Winchester.  15  Gray,  461,  464; 
Young  V.  Miller,  6  Gray,  152;  Barnes  v.  Board- 
man,  supra. 

Assignment  of  a  debt  carries  the  mortgage  with 
it,  and  the  mortgage  can  have  no  validity  apart 
from  tbe  debt  other  than  as  an  incident  to  the 
debt.  Union  Mut.  L.  Ins.  Go.  v.  Slee,  10  West.  Rep. 
150, 123  III.  67;  Olds  v.  Gummings,  31  ni.  168;  Delano 
V.  Bennett,  90  IlL  533;  Towner  v.  McClelland,  110 
I1L542. 

An  assignment  of  a  note  secured  by  mortgage 
carries  with  it  tbe  mortgage  security.  Wildsmith 
V.  Tracy,  80  Ala.  258;  Thomson  v.  Madison  B.  &  A. 
Asso.  1  West.  Rep.  209, 108  Ind.  279:  Lee  v.  Glark,  6 
West.  Rep.  205,  89  Mo.  563;  Hagorman  v.  Sutton,  8 
West.  Rep.  312,  91  Mo.  519;  Garpenter  v.  Longan,  83 
U.  8. 16  Wall.  271, 21  L.  ed.  313;  Laberge  v.  Ghauvin, 
2  Mo.  179;  Anderson  v.  Baumgartner,  27  Mo.  87; 
Mitchell  V.  Ladew,  36  Mo.  526;  Watson  v.  Hawkins, 
60  Mo.  560;  Logan  v.  Smith,  62  Mo.  459;  Goodfellow 
v.  Stillwell,  73  Mo.  19;  Joerdens  v.  Schrimpf,  77  Mo. 
383;  Boatmen's  Sav.  Bank  v.  Grewe,  84  Mo.  477. 

An  assiernment  of  a  note  secured  by  a  special 
mortgage  and  vendor's  privilege  carries  with  it 
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The  conveyaDces  of  June  29  and  December 
31,  1880,  to  Mowry,  the  mortgagee,  effected  a 
merger  of  the  legal  and  equitable  estates.  This, 
too,  would  be  the  legal  effect  of  his  deed  of 
November  14,  1888.  to  N.  8.  Mo  wry. 

Jame9  v.  Morei/,  2  Cow.  246,  14  Am.  Dec. 
475;  Starr  v.  Bllis,  6  Johns.  Ch.  393,  2  L.  ed. 
161 :  Mills  V.  Comstoek,  5  Johns.  Ch.  214, 1 L.  ed. 
1061;  Oardner  v.  Ast&r,  3  Johns.  Ch.  58,  1  L. 
ed.  540. 

Messrs,  J.  W.  Remick  and  E«  C.  Mow- 
ry,  contra. 

Clark*  J.,  delivered  the  opinion  of  the  court: 
This  is  a  motion  to  vacate  a  decree  for  fore- 
closure of  a  mortgage  by  a  creditor  of  the  es- 
tate of  N.  8.  Mowry,  who  at  his  decease  was 
the  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises.    N.  8.   Mowry  died  in 


the  spring  of  1889,  insolvent.  The  petitioner 
became  a  creditor  of  N.  8.  Mowry's  estate  in 
October,  1889,  by  an'assignmentof  a  judgment 
against  Mowry  and  others.  The  foreclosure 
proceedings  were  by  bill  in  equity  filed  No- 
vember 6,  1889,  in  which  the  administrators 
upon  the  estate  of  N.  S.  Mowry  were  made  de- 
fendants; and  at  the  March  Term,  1890,  the 
bill  was  ordered  taken  as  confessed,  and  a  de- 
cree rendered  that,  unless  the  defendants  pay 
to  the  plaintiff,  within  sixty  days  from  MarcQ 
18,  1890.  the  sum  of  $24,902.16,  with  interest 
from  that  date,  and  costs  of  suit  taxed  at  $10.- 
75,  a  writ  of  possession  issue  to  the  plaintiff  to 
put  and  secure  it  in  possession  of  the  premises*. 
A  writ  of  possession  issued  May  20,  and  the 
plaintiff  was  put  in  possession  May  21,  1890. 
At  the  September  Term,  1890,  the  motion  to 
vacate  the  decree  was  made,  and  denied  snb- 


botb  the  mortgage  andUhe  (privlleere.  Forstall^s 
Sucoession.  89  La.  Ann.  1068;  Haoe  r.  Bruen,  11  La. 
Ann.  34;  Soott  v.  Turner,  15  La.  Ann.  346;  Jeckel 
V.  Fried,  18  La.  Ann.  192;  Frost  v.  McLeod,  19  La. 
Ann.  80;  Perot  v.  Levasseur,  21  La  Ann.  629;  Miller 
V.  Cappel,  36  La  Ann.  264;  Thomson  v.  Madison  B. 
ft  A.  Asso.  1  West  Kep.  269,  108  Ind.  279:  Lee  v. 
Clark,  6  West.  Kep.  205.  89  Mo.  568;  Hagerman  v. 
8utton.  8  West.  Kep.  812, 91  Mo.  519. 

The  indorsement  of  mortgage  notes,  and  the 
delivery  thereof,  operate  as  an  assignment  of  a 
mortgage  securing  them,  and  transfer  the  same 
equitable  rights  in  the  mortgagro  that  the  holder 
had  in  the  notes.  Converse  v.  Michigan  Dairy  Co. 
46  Fed.  Rep.  18:  Connecticut  Mut.  L.  Ins.  Co.  v. 
Talbot,  12  West.  Rop.  289, 113  Ind.  873. 

The  assignee  takes  subject  to  all  equities,  latent 
or  open,  of  third  persons.  The  "equity  "  in  such  a 
case  must  be  some  subsisting  claim  to  or  against 
the  thing  in  action  Itself,  or  the  fund  which  it  rep- 
resents. 2  Pom.  Eq.  Jur.  109;  Davles  v.  Austen,  1 
Ves.  Jr.  247,  per  Lord  Thurlow:  Mangles  v.  Dixon, 
3  H.  L.  Cos.  702,  781;  Bebee  v.  Bank  of  New  York, 

1  Johns.  629,  652;  Bush  v.  Latbrop,  22  N.  Y.  535: 
Schafer  v.  Rellly,  50  N.  Y.  61;  Union  College  v. 
Wheeler,  61  N.  Y.  88:  Greene  v.  Wamick,  64  N.  Y. 
220, 224,  225;  Murray  v.  Lyiburn,  2  Johns.  Ch.  441, 
448, 1  L.  ed.  440,  444. 

The  mortgagee  having  transferred  the  note  and 
received  the  consideration  therefor,  it  would  he 
inequitable  for  him  to  deprive  the  assignee  of  any 
part  of  its  value,  by  insisting  upon  a  priority  or 
even  an  equality  of  right  in  sharing  the  insulficient 
proceeds.  3  Pom.  Eq.  Jur.  187;  McClintic  v.  Wise, 
25  Gratt.  448;  Stevenson  v.  Black,  1  N.  J.  Eq.  338; 
Salzraan  v.  Creditors,  2  Rob.  (La.)  241;  Yentress  v. 
His  Credit<ors,  30  La.  Ann.  850;  Waterman  v.  Hunt, 

2  R.  I.  298;  Bryant  v.  Damon.  6  Gray,  664;  Warden 
V.  Adams,  15  Mass.  238;  Cullum  v.  Erwin,  4  Ala.  462; 
Forwood  V.  Dehoney,  5  Bush,  174;  Clowes  v.  Dick- 
enson, 5  Johns.  Ch.  235.  1  L.  ed.  1068;  Pattison  v. 
Hull,  9  Cow.  747;  Mechanics  Bank  v.  Bank  of  Niag- 
ara, 9  Wend.  410. 

But  the  following  cases  hold  that  they  both  share 
ratably:  Donly  v.  Havs,  17  Serg.  &  R.  400;  Dixon 
V.  Clayvllle,  44  Md.  5T3r  McClanahan  v.  Chambers, 
1  T.  B.  Mon.  43;  Belding  v.  Manly,  21  Vt.  650;  Van 
Rensselaer  v.  Stafford,  Hopk.  Ch.  569, 2  L.  ed.  526. 

Assvffnmenl  of  bovds  secured  by  mortgage. 

An  assignee  of  bonds  secured  by  mortgage  takes 
subject  to  the  equities  existing  between  his  assignor 
and  a  purchaser  subject  to  the  mortgage,  and  can- 
not hold  the  latter  personally  liable  for  the  debt 
where  the  assignor  has  entered  into  a  valid  agree- 
ment that  such  purchaser  shall  not  be  held  per- 
sonally liable.  Duncan  v.  Finn,  79  Iowa,  658. 
18  L.  R.  A. 


The  holder  of  non-negotiable  bonds,  secured  by 
mortgage,  with  coupons  attached,  indorsed  and 
transferred  before  due,  takes  subject  to  the  de- 
fenses between  the  original  parties.  Richardson  v. 
Woodruff,  20  Neb.  182. 

The  assignee  of  a  bond,  with  notice  of  the  ille- 
gality of  the  contract  which  forms  the  considera- 
tion, wiU  not  be  protected  by  a  declaration  of  no 
set-off.  Griffiths  v.  Sears,  3  Cent.  Rep.  240, 112  Pa. 
623;  Duquesne  Bank^s  App.  74  Pa.  426;  Pom.  Eq. 
Jur.  §  761. 

An  assignment  of  a  mortgage  which  did  not  ex- 
pressly assign  the  bond,  but  stated  that  the  mort- 
gage was  made  to  secure  the  payment  of  a  certain 
sum,  '*  according  to  the  conditions  of  the  bond 
accompanylnglthe  same,^*  is  a  valid  assignment  of 
the  bond.  Yates  County  Nat.  Bank  v.  Baldwin,  43 
Hun,  136. 

Where  an  assignee  of  a  bond  and  mortgage 
allowed  the  mortgagee  to  take  the  same  for  the 
purpose  of  getting  dates,  or  for  some  purpose 
other  than  to  sell,  and  the  mortgagee  sold  them,  it 
was  held  that  such  assignee  had  not  parted  with 
the  possession  sa  as  to  destroy  his  lien.    Ibid. 

Parties  have  a  right  to  make  a  contract  giving  an 
assignee  of  a  fractional  part  of  a  bond  and  mort- 
gage priority  of  payment.  Thayer's  App.  (Pa,»  8 
Cent.  Rep.  479;  Patrick's  App.  105  Pa.  366;  Donley 
V.  Hays,  17  Serg.  &  B.  400. 

A  bond  and  mortgage,  although  originally  exe- 
cuted for  a  different  purpose  and  without  consid- 
eration, are  valid  and  enforceable  in  the  hands  of 
the  assigrnee,  where  mortgagor  executes  an  agree- 
ment consenting  to  the  assignment,  and  covenants 
that  there  is  due  and  unpaid  the  full  amount  pur- 
porting to  be  secured  by  the  bond  and  mortgage. 
Houseman  v.  Bodlne,  122  N.  Y.  156. 

Assignment  of  notes  secured  by  mmtgage. 

The  assignment  of  one  or  more  notes  made  to  the 
same  person  and  secured  by  a  mortgage  operates 
as  an  assignment  pro  tanto  of  the  mortgage,  and 
that  the  holders  of  the  several  notes  have  priority 
of  lien  in  the  order  in  which  their  respective  de- 
mands become  due.  The  notes  so  assigned  stand 
as  so  many  successive  mortgages.  Parkhurst  v. 
Watertown  S.  E.  Co.  6  West.  Rep.  284, 107  Ind.  604; 
Studebaker  Mfg.  Co.  v.  McCargur,  20  Neb.  500;  Biair 
V.  White,  61  Vt.  110;  State  Bank  v.  Tweedy,  8  Blackf . 
447;  Hough  v.  Osborne,  7  Ind.  140;  Davis  v.  Langs- 
dale,  41  Ind.  399;  Doss  v.  Ditmars.  70  Ind.  451;  The 
Bank  of  United  States  v.  Covert,  13  Ohio,  240. 

So  an  indorsee  of  a  part  of  such  notes  so  secured 
by  mortgage  is  entitled  in  equity  to  pajonent  out 
of  the  mortgaged  fund,  in  preference  to  the  notea 
retained  by  the  mortgagee  and  assignor,  although 
the  notes  so  assigned  may  full  due  subsequently  U> 
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ject  to  exception.  The  petitioner  does  not 
charge  any  fraud  on  the  part  of  the  adminis- 
trators  of  Mo  wry 's  estate  in  not  resisting  the 
foreclosure  nor  offer  to  redeem  the  mortgage, 
but.  as  the  right  of  the  petitioner  to  appear  is 
not  questioned,  we  express  no  opinion  upon 
that  point.  The  facts  stated  show  no  error  in 
the  decree  of  foreclosure,  and  the  motion  to 
▼acate  was  rightfully  dehied .  The  mortgage 
was  given  January  28, 1877,  by  the  Waumbeck 
Lumber  Company,  to  W.  G.  ft.  Mowry  to  se- 
cure a  note  dated  October  1,  1876,  payable  on 
demand,  for  $20,282.2«.  no  part  of  which  has 
ever  been  paid.  April  27,  1878,  W.  G.  R. 
Mowry  assigned  the  mortgage  to  the  plaintiff, 
''together  with  all  the  debts,  claims,  and  de- 
mands upon  which  the  same  is  predicated,  with 
all  the  rights  thereunto  in  any  wise  appertain- 
ing," as  security  for  the  repayment  to  the  plain- 


tiff of  $8,975,  and  as  security  for  all  other  sums 
of  money  for  which  he  was  then  indebted  or 
liable,  or  might  thereafter  become  liable,  to  the 
plaintiff.  June  29,  1880,  Charles  G.  Smith, 
assignee  in  bankruptcy  of  Waumbeck  Lumber 
Company,  convej^ed  the  mortgaged  premises  to 
Charles  A  Sinclair,  and  on  the  same  day  Sin- 
clair conveyed  one  undivided  half  to  W.  G,  R. 
Mowry,  the  mortgagee;  and  on  December  8, 
1880,  he  conveyed  the  other  half  to  McEean 
and  Fletcher;  and  on  December  31,  1880,  Mc- 
Kean  and  Fletcher  conveyed  their  half  to  W. 
G.  R.  Mowry;  and  on  November  14,  1883, 
W.  G.  R.  Mowry  conveyed  the  premises  to  N. 
S.  Mowry.  Each  of  these  conveyances  were 
made  subject  to  the  mortgage  from  the  Waum- 
beck Lumber  Company  to  W.  G.  R.  Mowry. 
Upon  these  facts,  as  against  W.  G.  R.  Mowry, 
the   plaintiff  is  entitled  to  a  decree  for  the 


those  retaioed  by  the  mortgagee.  People's  Sav. 
Bank  of  Evansvllle  v.  Finney,  68  Ind.  480;  Shaw  v. 
NewBon,  78  Ind.  386;  Doss  v.  Ditmars,  70  Ind.  451. 
See  also  Richardson  v.  McKim,  20  Kan.  848;  2  Jones, 
Mortg.  M  1699-1701;  Mechanics  Bank  v.  Bank  of 
Niagara,  9  Wend.  410;  Bryant  v.  Damon,  6  Gray, 
564:  Wright  v.  Parker,  2  Aik.  212;  Monrose  v.  His 
Creditors,  2  Rob.  (La.)  280;  Winters  v.  Franklin 
Bank,  33  Ohio  St  2S0. 

Upon  assignment  of  a  mortgage  securing  several 
notes,  one  of  which  is  overdue,  the  assignee  talces 
-  subject  to  any  equities  existing  between  the  mort- 
gagor and  mortgagee  in  respect  to  the  notes  not 
due.    Abele  v.  McGuigan,  78  Mich.  415. 

Where  the  mortgagee  retains  the  remainder  of  a 
series  of  notes,  the  assignee  is  entitled,  as  against 
the  mortgagee,  without  regard  to  the  order  in 
which  the  notes  held  by  the  two  parties  mature. 
Anderson  v.  Sharp,  4  West.  Rep.  443,  44  Ohio  St.  260; 
ParkhuTSt  v.  Watertown  8.  E.  Co.  6  West.  Rep.  264, 
107  Ind.  594.  See  State  Bank  v.  Tweedy,  8  Blackf . 
447;  Hough  v.  Osborne,  7  Ind.  140;  Davis  v.  Langs- 
dale,  41  Ind.  380;  Doss  v.  Ditmars,  70  Ind.  461:  Bank 
of  United  States  v.  Covert,  13  Ohio,  240. 

The  assignment  carries  with  It  the  right  to  pay- 
ment from  the  proceeds  of  the  land  of  the  notes 
assigned  in  preference  to  those  retained,  though 
the  assignment  was  made  without  recourse.  Jen- 
kins V.  Hawkins,  84  W.  Ya.  799. 

One  of  two  notes  assigned  after  maturity,  the 
other  assigned  before  maturity  to  another  person, 
is  extinguished  where,  between  the  assignments, 
the  assignor  takes  in  exchange  a  part  of  the  mort^ 
gaged  property  worth  more  than  the  note  assigned 
after  its  maturity.  Massachusetts  Loan  &  T.  Co.  v. 
Moulton  (Iowa)  Oct.  16, 1890. 

Awignee  of  mortgage  t<ike8  mbjtct  to  equities. 

The  assignee  of  a  mortgage  takes  it  not  only  sub- 
ject to  aD  the  equities  existing  between  the  parties 
to  the  instrument,  but  also  to  all  equities  which 
third  persons  could  enforce  against  the  assignor. 
Bush  V.  Lathrop,  22  N.  Y.  535;  Schafer  v.  Reilly,  50 
N.  Y.  61:  Union  College  v.  Wheeler,  61  N.  Y.  88: 
Greene  v.  Wamick,  64  N.  Y.  220;  Crane  v.  Turner* 
67  N.  Y.  437;  Westbrook  v.  Qleason,  79  N.  Y.  23;  Tem- 
ple V.  Whittier,  5  West.  Rep.  144, 117111. 282;  Ranney 
v.  Hardy,  1  West.  Rep.  52, 43  Ohio  St.  157. 

And  the  Recording  Act  has  no  application  to  pro- 
tect the  assignee  against  a  defense  founded  upon 
such  equity.  Frear  v.  Sweet,  118  N.  Y.  454;  Schafer 
V.  Reilly,  supra. 

The  assignee  of  a  paid  mortgage  of  real  estate 
takes  it  subject  to  the  defense  that  it  has  been  paid, 
although  it  is  not  satisfied  of  record.  Redin  v. 
Branhan,  43  Minn.  288. 

It  is  a  general  rule  that  the  assignee  of  a  chose  in 
13  L.  R.  A. 


action  takes  it  subject  to  all  equities  to  which  it 
would  be  subject  in  the  hands  of  the  assignor. 
United  States  v.  Sturges,  1  Paine,  584;  DeWolf  v. 
Howland,  2  Paine.  368;  Foot  v.  Ketchum,  15  Vt.  258, 
40  Am.  Dec.  679;  Mott  v.  Clark,  9  Pa.  399,  49  Am. 
Dec.  509:  Murray  v.  Lylbum,  2  Johns.  Ch.  441,  1  L. 
ed.  440:  Kleeman  v.  Frisbie,  63  HI.  484;  Qute  v.  Rob- 
ison,  2  Johns.  505;  Willis  v.  Twambly,  13  Mass.  204; 
Olds  V.  Cummings,  31  111.  188;  Davjes  v.  Austen,  1 
Ves.  Jr.  249;  Covell  v.  Tradesman's  Bank,  1  Paige, 
185,  2  L.  ed.  590. 

Although  the  assignee  had  no  equitable  notice  of 
any  equitable  lien  upon  the  mortgaged  premises, 
the  mortgagor  may  claim  the  same  rights  against 
him,  as  be  could  against  the  mortgagee.  Hubbard 
V.  Turner,  2  McLean,  584;  2  Hov.  Frauds,  188;  Nor- 
rish  V.  MarshaU,  5  Madd.  481. 

On  general  principles  the  mortgagor  may  claim 
the  same  rights  against  the  assignee  of  the  mort- 
gage as  he  could  against  the  mortgagee.  A  pay- 
ment to  the  mortgagee,  subsequent  to  the  asdgn- 
ment.  of  which  the  mortgagor  had  no  notice,  will 
be  allowed  against  the  assignee.  If  the  mortgagor 
have  any  set-off  or  mutual  credit  against  the  mort- 
gagee, it  is  not  affected  by  the  assignment.  Hub- 
bard V.  Turner,  supra:  Niagara  Bank  v.  Rosevelt,  9 
Cow.  419;  2  Hov.  Frauds,  183;  Norrlsh  v.  Marshall, 
gupra. 

But  the  assignee  of  a  mortgage  takes  it  discharged 
of  the  equities  of  persons  not  parties  to  it,  of 
which  he  has  no  notice.  Big-ley  v.  Jones,  5  Cent. 
Rep.  674, 114  Pa.  610;  Mott  v.  Clark,  9  Pa.  399;  Pryor 
V.  Wood,  31  Pa.  142. 

So  the  rule  that  the  assignee  of  a  mortgage  takes 
it  subject  to  all  equities  to  which  it  would  be  sub- 
ject in  Che  hands  of  the  assignor  does  not  embrace 
equities  or  defenses  springing  from  default,  or 
even  fraud,  of  the  assignor,  committed  subsequent 
to  the  assignment,  and  which  had  no  existence  and 
were  simply  possibilities  at  the  time  of  the  assign- 
ment. The  rule  excludes  defenses  and  rights  after 
the  assignment.  Bush  v.  Cushman,  27  N.  J.  Eq.  184; 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146;  Losey  v.  Simp- 
son, 11  N.  J.  Eq.  268;  Coster  v.  Griswold,  4  Bdw.  Ch. 
374, 6  L.  ed.  910;  2  Lead.  Cas.  Eq.  PI.  288. 

Nor  does  the  rule  include  latent  equities  in  favor 
of  third  persons  in  the  subject  involved  in  the  as- 
signment, of  which  he  bad  no  notice.  While  it  is 
the  duty  of  the  purchasser  to  inquire  of  the  mort> 
gagor,  he  is  not  required  to  inquire  of  the  whole 
world  as  to  latent  equities.  Silverman  v.  Bullock, 
98  111.  19;  Moore  v.  Holcombe,  3  Leigh,  597,  24  Am. 
Dec.  687;  James  v.  Morey,  2  Cow.  298;  Hovey  y.  Hill, 
3  Lans.  172;  Tison  v.  People's  Sav.  &  Loan  Asso.  57 
Ala.  881;  Livingston  v.  Dean,  2  Johns.  Ch.  480,  1  L. 
ed.  457;  Llvingeton  v.  Hubbs.  2  Johns.  Ch.  513, 1  L. 
ed.  470;  Mott  v.  Clark,  9  Pa.  899;  Redfeorn  v.  Fer- 
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amouDt  of  his  indebtedness  to  the  plaintiff,  for 
-which  the  mortgage  is  held  as  collateral  secur- 
ity, and  that  was  the  amount  allowed  in  the  de- 
cree of  foreclosure.  Assuming  that  the  estate 
of  N.  S.  Mowry  holds  both  tne  right  of  the 
Waumbeck  Lumber  Company,  the  original 
mortgagor,  to  redeem,  and  the  right  of  W.  G. 
R.  Mowry  to  fulfill  the  condition  of  the  assign- 
ment to  the  plaintiff  by  paying  the  indebtedness 
for  which  the  mortgage  note  is  held  by  the 
plaintiff  as  collateral  security,  these  rights  be- 
ing acquired  from  W.  G.  R.  Mowry,  both  the 
estate,  and  the  creditors  of  the  estate,  are  bound 
by  the  terms  of  the  assignment  of  the  mortgage 
to  the  plaintiff.  ^ 

The  motion  to  vacate  the  decree  is  based  up- 
on the  daim  that  the  assignment  of  the  mort- 
gage to  the  plaintiff  was  valid  only  to  the  ex- 
tent of  $8,975,  the  actual  indebteaness  of  W. 
G.  R.  Mowry  to  the  plaintiff  at  the  time  of  the 


transfer,  and  that  the  stipulation  in  the  assign- 
ment covering  future  indebtedness  is  repugnant 
to  Gen.  Laws.  chap.  136,  §  8,  and  inoperative. 
It  is  also  claimed  that  the  conveyances  by  Sin- 
clair, June  29,  1880,  and  by  McKean  and 
Fletcher.  December  81,  1880,  to  W.  G.  R. 
Mowry,  the  mortgagee,  extinguished  the  mort- 
gage title  by  merger,  excepting  as  to  the  exist- 
mg  indebtedness  of  W.  G.  K.  Mowry  to  the 
plaintiff.  The  fact  that  the  assignment  of  the 
mortgage  to  the  plaintiff  covered  future  ad- 
vances did  not  change  the  character  of  the  debt 
secured  by  the  mortgage.  Section  8,  chap.  186. 
Gen.  Laws,  provides  that  "no  estate  conveyed 
in  mortgage  shall  be  holden  by  the  mortgagee 
for  the  payment  of  any  sum  of  money,  or  the 
performance  of  any  olher  thing,  the  obligation 
or  liability  to  the  payment  or  performance  of 
which  anses,  is  made,  or  contracted  after  the 
execution  and  delivery  of  such    mortgage.'* 


tier,  1  Dow,  P.  C.  60;  Qute  v.  Robison,  2  Johns.  MB; 
Olds  V.  CummlD^s.  81  111.  188;  Pryor  v.  Wood.  81  Pa. 
1^  Westf aU  V.  Jones.  28  Barb.  10. 

On  diacharoe  of  debt  mortgaaee  regarded  as  trustee. 

The  mortgafree  or  his  assigTis.  after  a  discharge 
of  the  debt  or  liability,  is  regarded  as  a  trustee  for 
the  mortgagor  and  his  assigns,  and  holds  the  prop- 
erty, if  at  all.  under  an  obligation  to  reconvey.  and 
thus  fulfill  that  resulting  trust.  Upham  v.  Brooks. 
2  Woodb.  &  M.  413;  Aymar  v.  Bill,  5  Johns.  Ch.  670, 
1  L.  od.  1178. 

The  assignee  of  a  note  and  deed  of  trust  securing 
the  same  is  not  authorized  to  appoint  a  new  trustee, 
by  a  provision  In  the  deed  empowering  the  cestuU 
que  trust  "  or  their  legal  representatives**  to  make 
such  appointment.    Fuller  v.  Davis.  08  Miss.  78. 

A  mortgagee  who  assigns  the  debt  holds  the  legal 
title  to  the  mortgage  entirely  for  the  benefit  of  the 
assignee,  and  retains  no  title  which  he  can  assert  in 
any  action  or  proceeding;  and  payment  to  the  as- 
signee revests  all  title  in  the  mortgagor.  Barnes 
Y.  Board  man,  8  L.  R.  A.  785,  and  note,  149  Mass.  106. 

A  mortgagee,  or  his  assigns,  is  precluded  by  Ala. 
Code  from  claiming  title  under  the  mortgage,  if 
the  mortgage  debt  has  been  paid,  although  the 
mortgage  and  payment  were  made  before  the  pas- 
sage of  the  Act.  Abbett  v.  Page  (Ala.)  May  20, 1891. 

But  a  mortgagee  cannot  be  required  to  release 
one  of  several  lots  covered  by  the  mortgage,  upon 
the  payment  of  the  proportionate  share  of  such 
lot;  but  the  whole  amount  of  the  mortgage  must 
be  paid  by  the  owner  of  any  lot  who  desires  to  re- 
deem.   Coffin  V.  Parker,  127  N.  Y.  117. 

A  clause  in  an  assignment  of  a  mortgage,  that  it 
is  *•  without  recourse  ...  in  any  event  whatever,' 
cannot  prevent  the  assignor's  liability  for  a  fraud- 
ulent representation  as  to  what  had  been  paid  to 
him  upon  the  mortgage.    Hexter  V.  Bast.  125  Pa.  62. 

Evidence  of  payments  made  to  a  mortgagee,  with- 
out suing  the  mortgagor,  at  times  not  specified,  is 
insufficient  to  defeat  the  mortgage  in  the  hands  of 
an  assignee  under  an  assignment  made  by  the 
mortgagee  in  his  lifetime.  Nau  v.  Brvinette  (Wis.) 
April  9. 1881. 

Any  assignee  of  a  mortgage  is  liable  to  the  pen- 
ally imposed  by  Neb.  Comp.  Stat.,  chap.  78, 1 29,  for 
refusal  or  neglect  to  execute  a  discharge  afterpay- 
ment, although  no  formal  assignment  is  made  on 
the  mortgage.  Daniels  v.  Densmore  (Neb.)  May  6, 
1891. 

Priority  among  assignees. 

The  order  of  the  respective  assignments  Is  wholly 
immaterial  upon  the  rights  of  priority  among  the 
assignees.  3  Pom.  Eq.  Jur.  184;  Winters  v.  Franklin 
Bank,  83  Ohio  St.  260;  Bank  of  United  States  v.  Co- 
13  L.  R.  A. 


vert,  13  Ohio.  240;  People's  Sav.  Bank  of  Bvansville 
V.  Finney,  68  Ind.  480;  Doss  v.  Ditmars,  70  Ind.  4B1; 
Stanley  v.  BeatQr,  4  Ind.  184;  Hough  v.  Oabome,  7 
Ind.  140;  Murdock  v.  Ford,  17  Ind.  62;  Davis  v. 
Lang9dale.  41  Ind.  309;  Cronse  v.  Holman,  19  Ind. 
30;  State  Bank  v.  Tweedy,  8  Blackf.  447;  Herrington 
V.  McCollum,  78  DL  476;  Funk  v.  McBeynolds,  88  111. 
481;  Koester  v.  Burke.  81  IlL  486;  Vansant  v.  All- 
mon,  28  IlL  80;  Flower  v.  Elwood,  66  IlL  488;  Gard- 
ner V.  Diederichs.  41  HI.  168;  Walker  v.  Schreiber, 
47  Iowa.  629:  Orapengether  v.  Fejervary,  9  Iowa« 
168;  Rankin  v.  Bfajor,  9  Iowa,  297;  Hinds  v. 
Mooera,  11  Iowa,  211;  Sangster  v.  Love,  11  Iowa,  680; 
Masaie  v.  Hharpe.  13  lowa^  642;  Isett  v.  Lucas,  17 
Iowa,  608;  Wood  v.  Trask,  7  Wis.  666;  Marine  Bank 
V.  International  Bank,  9  Wis.  67;  Lyman  v.  Smith. 
21  Wis.  074:  Mitchell  v.  Ladew.  36  Mo.  626;  Thomp- 
son v.  Field.  88  Mo.  820;  Ellis  v.  Lamme.  42  Mo.  168; 
Richardson  v.  McKim.  20  Kan.  846;  Gwathmeys  v. 
Ragland.  1  Rand.  466;  Wilson  v.  Hay  ward,  6  Fla.  171; 
Hunt  V.  Stiles.  10  N.  H.  466;  Gilman  v.  Moody.  48 M. 
H.289;  Phelan  v.  Olney.  6  OaL  478;  G  rattan  v.  Wig- 
gins.  23  Cal.  16.  For  a  criticism  on  this  doctrine, 
see  Granger  v.  Crouch,  86  N.  Y.  494,  499. 

If  the  assignee  of  a  note  first  maturing  delays  in 
enforcing  his  security,  even  though  the  second  and 
other  subsequent  notes  should  have  become  due 
and  payable,  his  priority  is  not  thereby  lost.  Ly- 
man V.  Smith.  21  Wis.  674;  People's  Sav.  Bank  of  Bv- 
ansville  v.  Finney,  suprcu 

When  a  judgment  at  law  has  been  recovered  on 
a  note  by  its  holder,  the  judgment  takes  the  place 
of  the  note  in  the  order  of  priority  under  the  mort- 
gage.   Funk  V.  McReynolds.  38  111.  481. 

According  to  this  rule  it  would  be  impoaslble  for 
a  holder  of  a  note  or  notes  first  maturing,  to  fore- 
close the  mortgage  entirely,  and  by  a  sale  of  the 
premises  cut  off  the  rights  of  the  other  holders. 
Cooper  V.  Ulmann,  Walky  Ch.  (Mich.)  251;  Wilcox  v. 
Allen,  38  Mich.  160;  Donley  v.  Hays,  17  Serg.  &  R. 
400;  Hancock's  A  pp.  34  Pa.  156;  Dixon  v.  Clayville, 
44  Md.  578;  Chew  v.  Buchanan,  30  Md.  367;  Andrews 
V.  Hobgood.  1  Lea,  698;  Smith  v.  Cunningham,  2 
Tenn.  Ch.  565:  Ewing  v.  Arthur.  1  Humph.  637; 
Parker  v.  Mercer,  6  How.  (Miss.)  3S0;  Henderson  v. 
Herroil,  10  Smedes  &  M.  631;  Bank  of  England  v. 
Tarleton,  23  Miss.  173;  Pugh  v.  Holt,  27  Miss.  461; 
Jefferson  College  v.  Prentiss,  29  Miss.  46;  Adams  v. 
Lear,  3  La.  Ann.  144;  Delespine  v.  Campbell,  52  Tex. 
4;  Paris  Exch.  Bank  v.  Beard,  49  Tex.  858;  Robert- 
son V.  Guerln,  50  Tox.  817. 

An  assignment  of  a  certain  share  in  a  mortgage, 
with  no  agreement  as  to  priority  of  lien,  although 
the  mortgage  is  for  separate  installments,  leaves 
the  parties  with  equal  claims  and  without  prefer- 
ence.   Jennings  v.  Moore,  88  Mich.  281. 
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The  assignment  of  <i  mortgage  given  for  an  ex- 
isting debt,  as  security  for  future  advances,  is 
not  within  the  prohibition  of  the  statute.  The 
foreclosure  proceedings  are  hased  upon  the 
original  mortgage  debt,  and  the  plaintiff  is  en- 
titled, as  against  W.  G.  R  Mowry,  the  mort- 
gagee, and  assignor  of  the  mortgage,  and  all 
parties  deriving  title  from  him  with  notice  of 
the  assignment,  to  a  decree  for  the  amount  of 
its  claims  against  W.  G.  R.  Mowry,  for  which 
the  mortgage,  by  the  terms  of  the  assignment, 
is  held  as  collateral  security;  not  exceeding  the 
amount  of  the  mortgage  debt. 


The  claim  that  the  mortgage  debt  became 
extinguished  by  mercer  is  not  sustained.  By 
the  assignment  of  the  note  and  mortgage  to 
the  plaintiff,  April  27. 1878,  W.  G.  R.  Mowry 
parted  with  his  title  as  mortgagee,  which  he 
never  regained;  and,  when  he  acquired  the 
title  of  the  mortgagor  two  years  afterwards, 
there  was  no  merger,  because  there  was  no 
union  of  estates. 

Exceptions  overruled. 

Smith,  X,  did  not  sit.  The  others  con- 
curred. 
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AMERICAN  FREEHOLD  LAND  MORT- 
GAGE CO.  of  London,  Limited, 
AppL, 

William  B.  8EWELL  et  al. 
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1.   A  mortg^a^r  who  luui  eoBTejred  the 

I  to  a  third  pel 


1  person  cannot  exercise  any  elec- 
tion as  to  redemption  from  foreclosure  sale. 

2.  A  erofls-bill  for  canoellatioii  of  a 
eontract  sued  upon,  on  the  grround  of  usury, 
must  he  dismJased  if  it  fails  to  offer  to  do  equity 
by  paying  principal  and  legal  interest. 

8«  A  loan  is  an  Alabama  contraet  when 
the  application  Is  made,  the  money  paid  over  to 
the  borrower,  and  the  notes  .and  mortgage  exe- 
cuted in  that  State,  although  the  debt  Is  made 
payable  in  New  York  and  the  money  was  sent 
from  that  State  to  the  mortgagee's  agent  In  Ala- 
bama to  be  paid  over  on  the  execution  of  the 
papers. 

4.  Inconsistency  or  repugnancy  of  al- 
leviations is  waived  by  failure  to  demur. 

(April  28,  ISOl.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Elmore  County 
disn^ssiDg  a  bill  filed  to  confirm  in  complain- 
ant a  title  to  land  acquired  by  it  at  a  sale  under 
a  morigage.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mewrs.Vi Bhh  Sb  Tillman  and  Caldwell 
Bradshaw,  for  appellant: 

The  expression,  "No  foreign  corporation 
shall  do  any  business  in  this  State,  without 
having  at  least  one  known  place  of  busiuess/' 
does  not  include  appellant's  loan  of  money  to 
Sewell. 

Christian  v.  American  F.  L.  Mortg,  Co.  89 
Ala.  198;  2  Morawetz,  Priv.  Corp.  ^  662; 
Equitable  L.  Assnr.  8oc,  v.  Vogel,  76  Ala.  411; 
Beard  v.  Union  dt  A.  Pub.  Co.  71  Ala.  60;  Feo 
pie  V.  Tax  Comrs.  28  N.  Y.  242;  Colorado 
Cooper  Mfg.  Co.  v.  Ferguson,  18  Am.  &  Eng. 
Corp.  Cas.  178;  Doty  v.  Michigan  Cent.  R.  (h. 

8  Abb.  Pr.  427;  State  v.  Stnith,  68  Miss.  ; 

Jahier  v.  Rascoe,  62  Miss.  699;  United  States  v. 
American  Bell  Teleph.  Co.  29  Fed.  Rep.  17,  88; 
PeapU  V.  American  Bell  Teleph,  Co.  29  Am.  & 
Eng.  Corp.  Cas.  616,  note. 

Sale,  and  purchase  by  the  mortgagee,  i^  a 
valid  foreclosure  until  set  aside. 
13  L.  R.  A. 


Craddock  v.  American  F.  L.  Mortg.  Co.  88 
Ala.  281;  Alexander  v.  HiU,  Id.  488;  EtsteU  v. 
Watson,  83  Ala.  122;  Earris  v.  Miller,  71  Ala. 
26. 

The  mortgage  was  an  executed  contract  after 
foreclosure  sale. 

Craddock y.  American  F.  L.  Mortg.  Co.  swpra. 

Until  set  aside,  the  statutory  right  of  redemp- 
tion is  a  mere  personal  right. 

Powers  ▼.  Andrews^  84  Ala.  289;  Commercial 
R.  E.  <ft  Bldg.  Asso.  v.  Parker,  84  Ala.  298. 

After  the  sale  by  Sewell  to  Whetstone,  which 
was  before  he  filed  his  answer,  he  lost  aU  right 
of  election  to  set  aside  the  foreclosure  sale. 

Usury  is  largely  a  question  of  intention. 

Uhlfelder  v.  Carter,  64  Ala.  627;  CallY.  Pal- 
mer, 116  U.  8.  101,  29  L.  ed.  560;  Arnold  v. 
Potter,  22  Iowa,  200;  Eslam  v.  Crampton,  61 
Ala.  507;  Barr  v.  Collier,  54  Ala.  41;  Doziery. 
Mitchell,  65  Ala.  511. 

The  laws  of  Alabama,  not  those  of  New 
York,  on  the  subject  of  usury,  govern  the  case. 

Wharton,  Confl.  L.  2d  ed.  §§  505,  505a.  507, 
508,  510;  Rorer,  Interstate  Law,  p.  48;  1  Ran- 
dolph, Com.  Paper,  §§  48,  45;  1  Dan.  Neff. 
Inst.  §  894;  Connor  v.  Bellamont,  2  Atk.  382; 
Chapman  v.  Robertson,  6  Paige,  627,  3  L.  ed. 
1128;  Arnold  v.  P:>tter,  22  Iowa,  194,  200;  Du- 
gan  v.  Levjis,  12  L.  R.  A.  93,  79  Tex.  246,  de- 
cided by  the  Supreme  Court  of  Texas,  January 
15,  1891;  Scott  v.  Perl-ee,  39  Ohio  St.  63;  Kel- 
logg V.  Mill&r,  2  McCrary,  395, 13  Fed.  Rep.  198; 
Pancoast  v.  Travelers  Ins.  Go.  79  Ind.  178; 
Townsend  v.  Riley,  46  N.  H.  310;  Fishery.  Otis, 
3  Chand.  (Wis.)  83;  Bolton  v.  Street,  3  Coldw. 
81;  Kilgorey.  Dempsey,  25  Ohio  St.  418. 

Appellant  actively  seeking  relief  must  offer 
to  do  equity. 

1  Pom.  Eq.  Jur.  g§  891,  987;  Tongue  v.  Nut- 
weU,  31  Md.  302;  Wdfddjer  v.  Carter,  64  Ala. 
527,  532;  Eslata  v.  Elmore,  50  Ala.  587;  Rog- 
ers V.  Torbut,  58  Ala.  525;  Hudnit  v.  Nash,  16 
N.  J.  Eq.  553;  Oivsans  v.  McMurtry,  Id.  468, 
473;  Conover  v.  Van  Mater,  18  N.  J.  Eq.  487; 
Vanderveer  v.  Holcomb,  17  N.  J.  Eq.  87. 

The  principles  of  the  foregoing  cases  apply 
equallv  as  well  when  the  Statute  of  Usury  de- 
clares* a  forfeiture  of  the  principal  amount 
loaned  as  when  only  the  interest. 

1  Story,  Eq.  Jur.  §  301;  Williams  y.  Fitz- 
hugh,  87  N.  Y.  444;  Mason  v.  Gardiner.  4  Bro. 
Ch.  486;  FvXton  Bank  v.  Beach,  1  Paige,  433, 
2  L.  ed.  705. 

Messrs.  Semple  &  Gnnter  for  appellees 
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.  Colenuuit   </'.,  delivered  the  opiiuon   of 
the  court : 

The    Corbin    Bankin/?    Company,    doing 
business  as  bankers  in  New  York  City,  ne- 
gotiated a  loan  between  the  plaintiff,  a  cor- 
poration under   the   laws  of  England,  and 
William  B.   Sewell,  the  defendant,  a  resi- 
dent citizen  of  Alabama.     The  loan  was  se- 
.  cured  by  a  mortgage  on  lands   in   Elmore 
County,  Ala.     Under  a  power  of  sale   in- 
cluded in  the  mortgage,  the  land  was  sold, 
and  plaintiff,  the  mortgagee,  becamie  the  pur- 
chaser.    By  the  laws  of  this  State  a  fore- 
closure of   a  mortgage,  in  accordance  with 
its  provisions,  is  a  valid,  legal  foreclosure, 
and,  there  being  no  fraud  or  undue  advan- 
tage, is  absolute  and  final  against  all  persons 
except  against  the  mortgagor  or  his  privies, 
(although  the  mortgagee  himself  is  the  pur- 
chaser at  his  own  sale.     A  mortgagor    (or 
his  privies  or  assignees  who  have  become 
such  before  a  foreclosure)  may  disaffirm  and 
avoid    the    sale   and  foreclosure    when   the 
mortgagee  becomes  the   purchaser,  no  such 
authority  having  been  granted  in  the  mort- 
gage, seasonably  expressed.     The  mortgagee 
also  may,  by  oill   in  chancery,  compel  the 
mortgagor  to  elect  whether  he  will  ratify  or 
disaffirm   the  sale,  and  if  the   sale  is  dis- 
affirmed, the  bill  heing  framed  for  that  pur- 
pose, upon  sufficient  proof  the  court  will  de- 
cree   a    foreclosure.     Acting    under    these 
principles,  the  plaintiff,  having   purchased 
the  mortgaged  lands  at  a  sale  made  in  pur- 
suance of  the  terms  of  the   mortgage,  filed 
the  present  bill,  in  which  the  defendant  is 
required  to  elect  whether  he  will  ratify  or 
disaffirm,  and,  in  the  event  he  disaffirms  the 
sale,  the  court  is  prayed   for  a  decree    of 
foreclosure.     The  mortgage  and    notes    are 
headed  at  Elmore  Countv,  Ala. ,  and  purport 
to  liave  been  dated  and   signed  there.     By 
the  averments  of  the  bill  the  mortgage  is 
made  a  part  of  the  bill.     It  has  this  provis- 
ion in   it:      "It  is  further  agreed  between 
the  parties  hereto  that  the  not^s  herein  de- 
scribed and  this  mortgage  shall  be  governed 
and  construed  by  and  under  the  laws  of  the 
State  of  Alabama,  where  the  same  is  made. " 
The  note,  bearing  8  per  cent  interest  on  its 
face,  and  interest  coupons,  are  made  payable 
at  the  office  of  the  Corbin  Banking  Company, 
New  York  City.     The  defendant  William  B. 
Sewell  answered  the  bill,  and  elected  to  dis- 
affirm the  sale.     In  his  answer  he  states  "  that 
the  said  transaction  was  made  in  the  State 
of  Alabama  on  the  5th  day  of  March,  1887, 
or  about  that  time ;"  and  this  admission  is 
followed  with  the  statement  that  Qaddis  was 
the  agent  of  the  complainant,  and  acting  in 
its  behalf,  doing  business  in  this  State;  and 
that  plaintiff  had  not  complied  with  the  Con- 
stitution and  \iiW8  of  the  State  prohibiting 
the  doing  of  business  by  a  foreign  corpora- 
tion in  the  State   without  having  a  known 
place  of  business  and  an  authorized  agent ; 
and  further  averring  there  was  usury  in  the 
transaction ;  and  asked   that  the   answer  be 
taken  as  a  cross- bill ;  and  prayed  for  affirma- 
tive relief.     In  answer  to  the  cross- bill,  the 
plaintiff  denied  that  the  transaction  was  made 
in  Alabama,  but  averred   that   the   contract 
loan  was  effected  wholly  in  New  York  ;  and, 
13  L.  R  A, 


for  further  answer  to  the  cross-bill,  the  plain- 
tiff averred  that  defendant  Sewell,  after  the 
filing  of  the  original  bill,  and  before  filing 
his  answer  and  cross-bill,  had  sold,  by  lease 
and  quitclaim,  all  his  interest  in  the  land 
to  one  William  H.  Whetstone.  A  copy  of 
the  conveyance  to  Whetstone,  with  the  certifi- 
cate of  acknowledgment,  is  made  an  exhibit 
to  the  answer  to  the  cross-bill.  Plaintiff 
then  amended  its  original  bill  by  adding 
thereto  an  averment  that  the  contract  loan 
was  made  wholly  in  New  York  City,  and  not 
in  Alabama.  To  the  bill  as  amended  the 
respondents  answered,  admitting  the  aver- 
ment of  the  amendment  to  be  correct,  and, 
by  way  of  answer  and  plea,  set  up  Hie  New 
York  Statute,  which  prohibits  a  greater  rate 
of  interest  than  6  per  cent  and  which  declares 
all  contracts  in  which  usurious  interest  is 
charged  to  be  null  and  void.  The  pleadings 
have  been  stated  at  length,  in  order  that  we 
may  be  the  better  understood  in  considcrinf 
the  several  questions  of  law  discussed  and 
insisted  upon  in  argument.  The  chancellor 
dismissed  plaintiff's  bill  and  defendants* 
cross-bill,  holding  that  the  contract  was  gov- 
erned by  the  laws  of  New  York,  and  was 
null  and  void. 

The  foreclosure  of  the  mortgage  by  sale, 
under  power  given  in  the  mortfi^agc,  cut  off 
the  equity  of  redemption,  as  fully  as  a  fore- 
closure by  a  decree  by  the  court.  The  mort- 
gagor in  such  a. case  may  come  into  a  court 
of  equity,  and  in  this  court  alone,  and  have 
the  sale  set  aside,  and  thus  become  reinvested 
with  the  equity  of  redemption.  But  to  ob- 
tain this  relief,  he  must  offer  to  do  equity. 
Garland  v.  WaUan,  74  Ala.  824 ;  Harris  v. 
Miller,  71  Ala.  32 ;  Oraddoek  v.  American  L. 
dt  Martg.  Co.  88  Ala.  281 ;  Alexander  v.  JKU, 
88  Ala.  487 ;  Eksell  v.  WaUon,  83  Ala.  120 ; 
Knox  V.  Armistead,  87  Ala.  511. 

The  purchaser  of  the  equity  of  redemption 
succeeds  to  all  the  rights  of  the  mortgagor. 
The  court  does  not  set  aside  the  sale  on  the 
ground  that  the  equity  of  redemption  still 
exists  in  the  mortgaiiror,  but  on  the  theorr 
tliat  the  mortgagee  stands  in  the  relation  of 
a  trustee,  who  has  obtained  an  advantage  over 
his  cestui  que  ^r;/«^  and,  out  of  great  caution, 
a  court  of  equity  permits  the  cestui  que  trttsi 
to  elect  within  a  reasonable  time  whether  he 
will  disaffirm  the  sale.  Thomas  v.  Jones^  84 
Ala.  804.  After  the  foreclosure  there  is  no 
property  right  in  the  mortgagor;  nothing 
that  can  be  levied  on  or  sold  or  assigned. 
We  do  not  now  refer  to  the  statutory  right 
of  redemption  amended  by  the  Acts  of  1^^ 
89,  p.  764,  but  to  the  redemption  rights  of 
the  mortgagor  growing  out  of  the  transaction 
under  consideration.  He  has  the  option  to 
ratify  or  disaffirm,  and  no^one  who  was  not 
the  owner  of  the  equity  of  redemption,  or 
his  privies,  at  the  time  of  the  foreclosure  by 
sale,  and  who  has  not  in  some  way  estopped 
himself,  can  assert  this  election.  '  The  only 
purpose  and  effect  of  a  decree  setting  aside 
the  sale  is  to  restore  to  him  the  equity  of  re- 
demption, and  this  will  be  done  only  upon 
his  doing  equity.  If,  therefore,  after  the 
foreclosure  of  tlie  mortgage,  the  mortgaeor 
sells  and  conveys  the  lands  to  a  third  person, 
he  is  not  in  a  oosition  to  ask  the  court  to 
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grant  this  relief,  or  to  exercise  any  election 
in  the  matter.  McGaU  v.  Mash,  89  Ala.  487. 
If  the  bill  had  been  amended  under  Chancery 
Rule  48,  and  averred  that  after  the  filing  of 
the  bill,  and  before  the  respondent  filed  his 
answer  and  cross-bill,  the  respondent  had 
sold  and  conveyed  the  lands  to  William  H. 
Whetstone,  and  the  averments  had  been  sus- 
tained by  proof,  we  would  hold  that  defend- 
ant was  estopped  from  asserting  the  right  of 
election,  and  complainant  would  have  been 
entitled  to  a  decree  confirming  the  foreclos- 
ure ;  or  complainant  might  have  dismissed 
his  bill  without  prejudice,  and,  the  mort- 
gage being  valid  and  fully  executed,  could 
have  successfully  maintained  a  suit  in  eject- 
ment for  the  recovery  of  the  land,  without 
interference  by  a  court  of  equity,  at  the  suit 
of  the  mortgagor.  An  answer  is  intended 
merely  to  bring  forward  a  defense  to  the  bill 
or  cross-bill,  as  the  case  may  be,  and  the 
only  relief  granted  upon  a  mere  answer  is 
that  the  defendant  be  dismissed.  If  proof 
had  been  offered  to  sustain  this  ground  of 
defense, — which  we  do  not  find  in  the  rec- 
ord,— ^not  havinff  been  charged  in  the  bill, 
no  aflflrmative  relief  on  this  ground  could  be 

f;ranted,  for  the  want  of  proper  averment, 
t  has  been  settled  by  numerous  decisions 
that  he  who  comes  into  a  court  of  equity  for 
relief  must  do  equity,  and  this  rule  has  been 
strictly  applied  in  all  cases  when  the  com- 
plainant has  applied  to  be  relieved  from  a 
charge  of  usurious  interest.  The  same  rule 
is  applied  to  a  respondent  who  seeks  affirma- 
tive relief  by  a  cross-bill.  When  the  re- 
spondent prayed  in  his  cross-bill  for  the 
cancellation  of  the  contract,  failing  to  offer 
to  do  equity,  by  offering  to  pay  the  princi- 
pal and  legal  interest,  his  cross-bill  was 
without  equity,  and  should  have  been  dis- 
missed. Fulton  Bank  v.  Beach,  1  Paige, 
429.  2  L.  ed.  703 ;  1  Pom.  Eq.  Jur.  §  391 ; 
Mobile  Bra/ich  Bank  v.  Strother,  16  Ala.  51 ; 
Hvdnit  V.  JVa«A,  16  N.  J.  Eq.  553;  Vander- 
^er  V.  Holcamb,  17  N.  J.  Eq.  87 ;  Edava  v.  El- 
more, 60  Ala.  587 ;  Rogers  v.  Torbut,  68  Ala. 
525. 

The  important  question  is  to  determine 
what  law  governs  the  contract,  and  to  do  this 
the  first  inquiry  is  to  ascertain  the  place  of 
the  contract.  The  facts  in  the  case  of  Far- 
rior  V.  Neto  England  Mortg.  Secur.  Co.,  88 
Ala.  277,  were  almost  identical  with  those 
in  the  present  case.  In  the  second  paragraph 
of  the  opinion  in  that  case  this  court  said : 
"The  bill  shows  on  its  face  with  sufficient 
certainty  that  the  notes  and  mortgage  were 
presumptively  executed  and  delivered  in  this 
State.  They  all  bear  date  April  13,  1886, 
the  notes  and  mortgage  alike  being  dated 
in  Alabama.  There  is  contained,  moreover, 
in  the  body  of  the  mortgage  this  declaration  : 
"It  is  further  agreed  between  the  parties 
hereto  that  the  notes  herein  described  and  this 
mortgage  shall  be  governed  and  construed  by 
and  under  the  laws  of  the  State  of  Alabama, 
where  the  same  is  made  ;"  the  word,  "  made, " 
as  here  used,  obviously  meaning  "  executed, " 
and  the  latter  word  involves  the  act  of  de- 
livery. The  acknowledgment,  moreover, 
taken^before  the  notary,  imports,  in  express 
words,  that  the  grantor  executed  the  mort- 
11  L.  R.  A. 


gage  on  the  dav'  it  bore  date.  ...  It 
was  immaterial,  therefore,  that  the  notes 
were  made  payable  in  New  York.  The  loan 
of  the  money  and  the  taking  of  the  security 
by  mortgage  were  prima  facie  executed  in 
Alabama."  '  . 

The  averments  of  the  original  bill  in  this 
suit  are  substantially  the  same.  Does  the 
proof  sustain  these  allegations,  or  does  it 
support  the  amendment  to  the  bill,  which 
alleges  the  transaction  to  have  been  executed 
in  New  York?  There  can  be  no  doubt  that 
the  evidence  fixes  Alabama  as  the  locus  con- 
tractv^.  The  presumption  arising  from  the 
written  instruments  is  fully  sustained  by  the 
facts  testified  to  by  Gaddis,  none  of  which 
are  disputed  in  any  way  by  the  testimony  of 
any  other  witness.  The  application  for  the 
loan  was  made  in  Alabama ;  the  money  was 
paid  to  the  borrower  in  Alabama,  upon  the 
execution  of  the  notes  and  mortgage,  which 
was  done  in  Alabama,  and  at  the  time  of 
their  execution  and  in  consideration  thereof. 
Prior  to  that  time  all  that  had  been  done  was 
merely  preliminary.  Some  of  these  prelimi- 
nary acts,  such  as  making  out  the  applica- 
tion, had  been  performed  in  Alabama ;  others, 
such  as  the  payment  of  the  money  by  the 
loan  company  to  the  Corbin  Banking  Com- 
pany, were  done  in  New  York.  The  Cor- 
bin Banking  Company  did  not  receive  the 
money  from  the  lender,  or  hold  it  as  the 
agent  of  the  borrower.  As  yet,  the  borrower 
had  no  claim  upon  it,  and  the  Corbin  Com- 
pany was  not  responsible  to  the  borrower, 
for  its  use.  The  check  sent  out  to  Alabama 
was  payable  to  Gaddis,  not  to  Sewell,  the 
borrower.  It  was  to  be  paid  over  to  the  bor- 
rower after  he  had  executed  the  contract 
by  giving  a  note  and  mortgage  upon  the 
property  designated  in  the  application,  and 
which  was  situated  in  Alabama ;  but,  until 
this  was  done,  there  was  no  contract  for  the 
loan  to  Sewell,  which  Sewell  could  enforce 
against  anyone.  The  negotiation  ended 
in  a  contract  when  the  note  and  mortgage 
were  executed  by  Sewell.  The  proof  shows 
that  the  note  and  mortgage  were  not  made 
and  sent  to  New  York  for  delivery  before 
the  payment  of  the  money,  but  the  contrary 
is  true.  The  money  was  sent  out  to  Alabama 
before  the  execution  of  the  notes  and  mort- 
gage, and  then  and  there  paid  over  upon 
their  execution.  Until  then  the  money  was 
not  subject  to  his  order.  Gaddis  further 
testifies  that,  by  previous  arrangement  with 
the  Corbin  Banking  Company,  he  was  paid 
in  cash  by  the  company,  for  his  services  in 
procuring  the  loan,  3  per  cent  on  the  amount 
loaned.  He  further  says:  "I  received  the 
mortgage  and  notes  from  said  Sewell  at  the 
instance  of  the  Corbin  Banking  Company  of 
New  York,  and  sent  them  to  the  Corbin 
Banking  Company  in  New  York."  "I  had 
the  mortgage  recorded  after  it  was  delivered 
to  me. " 

Having  arrived  at  the  conclusion  that  the 
contract  was  made  in  Alabama,  the  stipula- 
tion to  pay  8  per  cent  interest  was  in  accord- 
ance with  the  lex  loei  contractus.  If  a  valid 
contract  where  made,  it  is,  as  a  general  rule, 
valid  everywhere.  Under  a  valid  contract, 
parties  may  agree  for  the  payment  of  such 
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rates  of  interest  as  may  be  allowed  by  the 
law  of  the  place  of  making  or  performance 
of  the  contract.  This  proposition  is  con- 
ceded. Depau  V.  Uumphryg^  8  Mart.  (N.  8. ) 
27 ;  Atidrewa  v.  P&nd,  88  U.  S.«  13  Pet.  78, 
10  L.  ed.  67 ;  2  Kent,  Com.  |  460 ;  Hanriek 
V.  AndrewB,  9  Port.  (Ala.)  '80;  Oromwell  v. 
Sac  County,  96  U.  S.  51,  24  L.  ed.  681 ; 
Hitchcock  V.  United  States  Bank,  7  Ala.  433. 
Proof  without  allegation,  or  allegation 
without  proof,  does  not  authorize  relief. 
The  Of^egata  and  probata  must  correspond, 
and  both  be  sufficient.,  Are  the  pleadings  in 
condition  to  entitle  plaintiff  to  the  benefit 
of  the  conclusion  reached  from  the  evidence 
as  to  the  locus  contractus  f  We  have  stated 
them  as  they  appear  in  the  record.  The  orig- 
inal bill  averred  that  the  contract  was  maae 
in  Alabama.  By  adding  an  amendment,  it 
was  averred  that  the  contract  was  made  in 
New  York.  The  first  averment  was  not 
stricken  out.  Both  averments  are  in  the  bill, 
inconsistent  and  repugnant  to  each  other  as 
they  are.  The  answer  is  in  the  same  condi- 
tion. The  original  answer  to  the  original 
bill  admitted  and  averred  that  the  contract 
was  made  in  Alabama,  and  the  defense  was 
usury,  under  the  law  of  Alabama,  and  also 
that  the  contract  was  void,  upon  the  ground 
that  complainant  had  "no  known  place  of 
business  or  authorized  agent,  as  required  by 
the  Constitution  and  laws  of  Alabama.''  To 
avoid  the  effect  of  this  defense,  undoubtedly, 
the  bill  was  amended  so  as  to  aver  the  con- 
tract was  made  in  New  York.  To  meet  the 
force  of  the  amendment  made  to  the  bill, 
respondent,  both  by  answer  to  the  amend- 
ment and  plea,  admitted  and  set  up  that  the 
contract  was  made  in  New  York,  and  pleaded 
the  New  York  Statute,  which  declares  con- 
tracts for  a  higher  rate  of  interest  than  6 
per  cent  to  be  null  and  void.  The  original 
answer  remains  as  first  drawn,  admitting  and 
averring  that  the  contract  was  made  in  Ala- 
bama. No  objection  was  taken  by  either 
party  for  inconsistency  in  the  pleadings. 
We  know  the  distinguished  counsel  repre- 
senting the  parties  to  this  cause  did  not 
overlook  or  fail  to  appreciate  the  condition 
of  the  pleadings.  They  were  left  in  this 
condition,  no  doubt,  intentionally.  At  the 
time  the  pleadings  were  framed,  and  when 
the  cause  was  submitted  for  decree  in  the 
chancery  court,  no  adjudication  had  been 
made  by  this  court  construing  the  constitu- 
tional and  statutory  provisions,  which  pro- 
hibited the  doing  of  any  business  in  this 
State  by  a  foreign  corporation  without  hav- 
ing "a  known  place  of  business  and  an  au- 
thorized agent"  in  this  State.  Previous  de- 
cisions of  this  court  had  declared  the  con- 
stitutional provision  self-executincr,  and  the 
learned  counsel  did  not  know  and  could  not 
tell  what  was  necessary  to  be  done  in  order 
to  comply  with  the  constitutional  require- 
ment. Plaintiff  evidently  was  preparing  to 
meet  whatever  construction  the  court  might 
place  upon  the  evidence  in  construing  the 
law  in  regard  to  foreign  corporations,  and 
res[)ondents'  object  apparently  was  to  force 
plaintiff  to  shipwreck  in  either  aspect,  and 
for  this  purpose  admitted  that  the  contract 
was  made  in  Alabama,  or  in  New  York,  as 
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plaintiff  might  aver.  If  the  proof  showed 
that  it  was  an  Alabama  contract,  then  re- 
SDondents,  for  a  defense,  pleaded  a  non-com- 
pliance with  the  Alabama  laws ;  if  the  proof 
showed  that  it  was  a  New  York  contract, 
then  defendants  would  insist  that  the  con- 
tract was  void  under  the  New  York  Statute. 
Whether  correct  or  not  as  to  the  purpose  of 
counsel,  the  pleadings  are  as  stated,  and  th& 
rights  of  the  parties  under  them  as  they  are 
must  be  adjudicated.  An  amendment  to  a 
bill  is  a  mere  continuation,  and  the  whole 
is  but  one  bill.  In  the  case  of  Lockett  v. 
Hurt,  57  Ala.  200.  the  bill  was  filed  in  a 
double  aspects— /!r«^,  asserting  a  right  to  re- 
deem lands  under  a  sheriff's  sale:  and,  sec- 
ond, asserting  the  invalidity  of  the  sheriff's 
sale.  This  court  held  that  the  plaintiff  was 
entitled  to  relief.  In  the  case  of  Bay  v. 
Womble,  56  Ala.  86,  referring  to  the  case  of 
Lockett  V.  Hurt,  supra,  it  was  held  that  the 
inconsistencv  of  the  bill  in  the  latter  was 
not  inquired  into,  because  the  assignments 
of  demurrer  did  not  embrace  the  cause  of  re- 
pugnancy in  the  bill.  We  hold  that  the 
failure  of  the  defendants  to  demur  to  plain- 
tiff's bill,  or  otherwise  object  to  it,  on  ac- 
count of  inconsistent  or  repugnant  allega- 
tions, was  a  waiver  of  the  defect ;  and,  if 
the  proof  shows  that  plaintiff  was  entitled 
to  relief  under  either  aspect  of  his  case,  -the 
court  below  erred  in  not  granting  relief. 
Our  conclusion  has  been  that  the  loeujt  con- 
tractus was  Alabama,  and  that  consequently 
the  New  York  Statute  was  no  defense. 

We  are  further  confirmed  in  our  conclusion 
that  plaintiff  is  entitled  to  relief  by  the 
leading  authorities  relied  on  by  both  appel- 
lant and  appellees  to  sustain  their  respective 
contestations.  The  facts  in  the  case  oi  Chap- 
man V.  Robertson,  6  Paige,  637,  8  L.  ed.  1128, 
were  that  Robertson,  a  citizen  of  New  York, 
being  in  England,  applied  to  Chapman  for  a 
loan  of  £800  to  be  secured  by  bond  and  mort- 
gage on  lands  in  New  York.  It  was  agreed 
that  Robertson  should  return  to  New  York 
and  execute  his  bond  and  mortgage,  and  have 
the  same  recorded,  and  transmit  it  to  com- 
plainant in  England,  and,  upon  receipt  of 
the  security,  the  £800  were  to  be  deposited 
in  London,  with  Robertson*s  bankers,  for 
his  use.  On  a  bill  filed  in  New  York,  the 
same  defense  was  made  as  in  the  present  case, 
viz. ,  that  the  contract  was  made  in  England, 
and  the  money  payable  in  England,  and,  be- 
ing in  violation  of  the  Usury  Laws  of 
England,  the  contract  was  void.  The  court 
held  that,  the  security  being  upon  land  situ- 
ated in  New  York,  the  place  of  the  domicil 
of  the  mortgagor,  although  the  money  was 
payable  in  England,  the  contract  was  gov- 
erned by  the  laws  of  New  York,  and  tlie 
plaintiff  was  granted  relief.  The  conclusion 
of  this  decision  has  been  followed  in  other 
courts,  and  adopted  as  a  sound  construction 
of  the  law  applicable  in  such  cases.  Dugan 
V.  Lewis,  12  L.  R.  A.  93.  79  Tex.  246 ;  New 
England  Mortg.  Secur.  Co.  v.  MeLaughUn 
(in  MS.,  from  Supreme  Court  of  Geor- 
gia, October  Term,  1890)  ;  Boone,  Mortg. 
§  86  ;  Hitchcock  v.  United  States  Bank, 
stipra. 

We  are  aware  that  the  soundness  of  the 
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reasoning  in  the  decision  in  Chapman  v. 
Robertmm,  supra,  has  been  questioned,  and 
Jones,  in  his  work  on  Mortgages  (vol.  1, 
|§  660,  661),  says  it  has  been  overruled. 
Most  of  the  authorities  which  criticise  the 
principle  of  law  laid  down,  generally  concede 
the  correctness  of  the  conclusion  of  the  learned 
chancellor  who  rendered  the  decision  in  the 
case  of  Chapman  v.  RoberUon.  Judge  Story 
(Confl.  L.)  in  his  criticism  (sec.  298r),  refer- 
ring to  the  case  of  Chapman  v.  BoberUon^ 
says :  "  The  decision  itself  seems  well  sup- 
ported in  point  of  principle ;  for  the  parties 
intended  that  the  whole  transaction  should  be 
in  fact,  as  it  was  in  form,  a  New  York  con- 
tract, governed  by  the  laws  thereof,  arid  t?ie 
repayment  of  the  debt  was  there  to  he  made. "  The 
italics  are  ours.  There  are  no  facts  in  the 
case,  except  those  which  arise  from  the  mak- 
ing of  the  note  and  mortgage  in  New  York, 
which  authorize  the  assumption  that  the 
money  was  to  be  repaid  in  New  York.  The 
two  differ  as  to  the  place  of  payment ;  Story 
holding?  it  to  be  a  New  York  contract,  and 
consequently  the  place  of  payment  presump- 
tively was  in  New  York  ;  the  former  holding 
that,  as  no  place  of  payment  was  fixed,  the 
law  fixed  it  in  England ;  but  further  held 
that  although,  as  a  mere  personal  contract, 
it  would  be  wholly  inoperative  until  it  was 
received  by  the  lender  in  England,  where  the 
money  was  then  to  be  deposited  with  the 
borrower's  banker  for  his  use,  yet,  on  ac- 
count of  the  character  of  the  property,  being 
real  or  heritable  property,  and  the  further 
fact  that  the  mortgage  was  executed  in  New 
York  upon  property  in  that  State,  and  being 
valid  by  the  lex  situs,  which  was  also  the  law 
of  the  domicil  of  the  mortgagor,  it  was  the 
duty  of  the  court  to  give  full  effect  to  the 
security,  without  reference  to  the  Usury 
Laws  of  England,  which  neither  party  in- 
tended to  evade  by  the  execution  of  the 
mortgage  upon  the  lands  in  New  York. 
It  is  insisted  by  appellant  that  the  rule  de- 
clared in  Chapman  v.  Bobertson  is  fully  sus- 
tained by  principle  and  authority,  and  ap- 
plies in  the  present  case ;  and,  on  the  other 
hand,  it  is  insisted  by  appellees  that  Chap- 
man V.  Bobertson  is  not  based  upon  sound 
principles  of  law,  has  been  overruled,  and 
that  Story's  criticisms  are  well  founded. 
We  have  cited  both  authorities,  because  both 
sustain  our  conclusion,  so  far  as  granting 
relief  to  plaintiff. 

In  the  case  of  IlitcJiCock  v.  United  States 
Btink,  supra,  the  court,  referring  to  the  case 
of  Chapman  v.  Bobertson,  6  Paige,  held  that 
the  facts  of  the'  case  were  sufficient  to  fix 
New  York  as  the  locus  contractus.  It  says : 
^^  There  the  facts  were  substantially  the  same 
as  in  the  preceding  case,  with  the  additional 
fact  (which  also  exists  in  this  case)  that  a 
mortgage  was  executed  by  a  debtor  on  lands 
lying  in  New  York,  the  place  where  the  con- 
tract was  made,  though  to  be  performed  in 
England. "  The  court  further  held  that  "  the 
cases  cited  from  8  Mart.  (N.  S.)  [Depau  ▼. 
Humphrys,  supra],  and  6  Paige  are  identical 
with  this,  and,  in  our  opinion  determine  the 
law  correctly."  The  italics  are  ours.  If  the 
principles  declared  in  the  case  of  Chapman 
V.  Bcdertson  are  correct,  it  is  the  duty  of  this 
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cdurt  to  hold  the  security  valid,  without  ref- 
erence to  the  Usury-  Laws  of^  New  York. 
On  the  other  hand,  if  the  facts  of  the  case  in  ■ 
Chapman  v.  Bobertson  are  sufficient  to  fix  the 
loctis  contractus  in  New  York,  as  held  by 
Story,  and  by  this  court  in  7  Ala. ,  supra,  then 
the  facts  of  the  case  under  consideration,  as 
we  have  shown,  are  much  more  potent  to  fix 
the  locus  contractus  in  Alabama ;  and,  this  be- 
ing established,  it  is  conceded  the  parties 
could  contract  for  either  rate  of  interest, 
without  regard  to  the  Usurv  Laws  of  the  place 
of  payment.  The  case  before  us  does  not  re- 
quire an  adjudication  of  the  question  whether, 
when  the  locus  contractus  and  locus  solutionis 
is  wholly  in  the  same  State,  and  where 
usurious  contracts  are  declared  void  by  stat- 
ute, and  the  debt  is  secured  by  a  mortgage 
upon  property  in  another  State  where  a 
higher  rate  of  interest  is  legal,  the  parties 
may  legally  contract  for  the  higher  rate. 
Anything  we  might  say  on  this  subject  would 
be  regarded  as  mere  dictum,  inasmuch  as  we 
hold  the  present  contract  to  have  been  made 
in  Alabama,  and  in  this  respect  the  conclu- 
sion of  this  court  differs  from  that  reached 
in  the  case  of  Dugan  v.  Lewis.  The  case  of 
Dugan  v.  Leicis,  supra,  was  very  similar  to 
the  case  under  consideration,  and,  if  the  facts 
had  been  detailed  literally,  probably  the  two 
would  be  identical  in  all  respects.  The 
Texas  case  regarded  New  York  as  the  locue 
contractus  and  locus  solutionis,  and  followed 
Chapman  v.  Bobertson,  supra,  citing  other 
authorities  sustaining  it.  Judge  Henry,  by 
whom  the  opinion  in  the  Texas  case  was  ren- 
dered, brings  forward,  as  an  additional  ar- 
fument,  this  proposition,  founded  upon  the 
octrine  that  the  contracting  parties  have  the 
right  to  stipulate  for  the  rate  of  interest  legal 
at  either  of  the  two  loci.  He  says  there  is  no 
reason  why  their  making  their  contract  in 
one  State  instead  of  in  the  other,  nor  why 
their  making  it  payable  in  one  instead  of  in 
the  other,  should  have  a  controlling  influ- 
ence over  the  question.  Doing  either  will, 
in  the  absence  of  other  evidence,  serve  to 
show  their  purpose,  and  control  the  result. 
But  not  so  when  they  otherwise  distinctly 
provide,  or  when,  from  other  facts,  their 
intention  can  be  more  satisfactorily  ascer- 
tained. The  general  rule  is,  the  validity  of  • 
a  contract,  is  determined  by  the  place  of  the 
contract,  and  the  intention  of  the  parties  only 
looked  to  in  construing  the  contract,  or,  as 
forcibly  put  in  brief  of  counsel,  the  "venue 
of  the  agreement  determines  its  validity,  and 
not  the  venue  of  the  intention. "  Cubbedge  v. 
Napier,  62  Ala.  522.  The  necessities  of 
trade,  commerce,  and  progress  may  demand 
that  the  principle  of  mutatis  mutandis  be  ex- 
panded and  applied  to  other  things  *^  than 
names,  offices,  and  the  like."  The  evidence 
fails  to  establish  that  the  plaintiff  charged 
any  higher  rate  of  interest  than  8  per  cent. 
There  is  no  evidence  tending  to  show  that 
plaintiff  knew  of,  was  connected  with,  or  in 
any  manner  interested  in,  the  commissions 
paid,  or  agreed  to  be  paid,  to  Gaddis  or  the 
Corbin  Banking  Company  to  procure  the  loan. 
Ouinv.  New  England  Mortg.  Secur.  Go.  (Ala.) 
8  So.  Rep.  888 ;  Call  v.  Palmer,  116  U.  S. 
101,    29   L.   ed.   560.     Under  the  recent  de- 
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cisions  of  Nelms  v.  Edinburgh  A.  L.  Martg,  I 
Oo,   (Ala.)    and  New  England  Mortg.   Secur. 
Co.  V.  Ingram  (Ala, ) ,  boUi  in  MS. ,  the  aver- 
ments  and  proof  show   a    compliance  with 
the  law  which  requires  that   foreign  cor- 1 


porations  shall  have  a  known  place  of  busi- 
ness and  authorized  agent. 

Bevereed  and  remanded. 

Walker*  J.,  did  not  sit. 

Rehearing  denied. 
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Cornelia  OILMAN,  Regpt, 

Preble  TUCKER,  Appt. 
( N.Y ) 

1.   A  statute  is  void  as  4epriTiii^  one  of 
his  property  without  due  process  of 

law  which  provides  that  if  a  title  to  real  estate, 
purchased  at  execution  sale,  is,  at  the  suit  of  the 
Judgrment  debtor,  adjud^red  void,  the  judgment 
shall  be  of  no  effect  unless  within  twenty  days  the 
plaintiff  pays  to  the  purchaser  at  such  sale  or  his 
grantee  the  amount  of  the  bid,  with  interest  and 
costs  of  defending  the  title  acquired,  and  that,  in 
the  event  of  plaintiff's  failure  to  pay,  the  title 
shaU  be  valid  in  the  grrantee;  especially  so  where 
the  judgment  debtor  would  derive  no  benefit 
from  the  payment  because  the  annulment  of  the 


sale  would  revive  the  lien  of  the  original  judg- 
ment, and  an  assignee  has  a  right  to  recover  from 
his  grantee  the  amount  paid  tor  the  land. 
8.  Property  rights  are  created  by  the 
rendition  of  a  Judgment*  which  the  Ijegis- 
lature  has  no  power  to  reach  and  destroy. 

(October  6, 189L) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Superior  Court  for 
the  City  of  New  York,  affirming  an  order  of 
the  Special  Term,  which  denied  his  motion  for 
an  order  declaring  the  judgment  obtained  by 
plaintiff  to  be  of  no  force  or  effect  because  of 
plaintiff's  failure  to  comply  with  the  provis- 
ions of  Code  Civ.  Proc.,  §  1440.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


JifOTK.— The  doctrine  of  caveat  emptor  applies  to 
execution  sales. 

The  doctrine  of  caveat  emptor  applies  to  every 
purchaser  of  real  estate  at  a  sheriff^s  sale  on  execu- 
tion. Frost  V.  Yonkers  8av.  Bank,  70  N.  Y.  568; 
Freeman,  Executions,  517,  6  810;  N.  Y.  Code,  6 1440; 
N.  Y.  Const,  art.  1,  fi  6;  Westervelt  v.  Gregg,  12  N. 
t.  209;  Cooley,  Const  Lim.  335;  Woodcock  v.  Ben- 
net,  1  Cow.  711;  Day  v.  Bach,  87  N.  Y.  66;  Code  Civ. 
PrtKJ.  6 1479;  Place  v.  RUey,  98  N.  Y.  1. 

Section  1440  of  the  Kew  York  Code,  as  amended 
by  1 2,  chap.  681,  of  the  Laws  of  1881,  has  no  appli- 
cation where  relief  is  sought  against  a  fraudulent 
act  of  the  defendant.  Mclntyre  v.  Sanford,  2N. 
Y.  Civ.  Proc.  306. 

Reluctance  of  the  court  to  anmU  a  statute, 

'  Courts  are  extremely  reluctant  to  pass  upon  the 
constitutionality  of  a  legislative  enactment,  and  in 
an  early  case  Mr,  Justice  Johnson,  speaking  for  the 
New  York  Court  of  Appeals,  said:  '*We  ought  not 
to  pass  upon  the  question  of  the  constitutionality 
«  of  a  statute,  unless  the  determination  of  the  point 
is  neceesary  to  the  determination  of  the  cause." 
Frees  v.  Ford,  6  N.  Y.  176. 

Courts,  at  least,  are  bound  to  respect  what  the 
people  have  seen  fit  to  preserve  by  constitutional 
enactment,  until  the  people  are  unwise  enough  to 
un do  their  own  work.  Allor  v.  Wayne  County  Au- 
ditors, 43  Mich.  76. 

Before  the  Judiciary  can  with  propriety  declare 
an  Act  of  the  Legislature  unconstitutional,  a  case 
should  be  presented  in  which  there  is  no  rational 
doubt.  Bank  of  Newbem  v.  Taylor,  1  Law  Bepos. 
246;  Ex  parU  M*Collum,  1  Cow.  650;  State  v.  Reid,  1 
Ala.  612,  36  Am.  Dec.  44. 

The  determining  of  a  question,  involving  the  in- 
quiry whether  an  exercise  of  power  by  the  legris- 
lative  department  of  the  State  is  constitutional,  is 
readily  conceded  to  be  not  only  a  matter  of  delica- 
cy, but  of  grave  import,  and  demandR  the  most  de- 
liberate and  mature  consideration.  It  should  not, 
moreover,  be  decided  but  in  cases  of  clear  neces- 
sity, and  where  the  character  of  the  act  done  is  in 
plain  and  obvious  conflict  with  the  Constitution. 
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It  has  been  aptly  said  to  be  an  inquiry,  'Whether 
the  will  of  the  representatives,  as  expressed  in  the 
law,  is  or  is  not  in  conflict  with  the  will  of  the  peo- 
ple, as  expressed  in  the  Constitution."  Lane  v. 
Dorman,  4  IlL  288,  36  Am.  Dec  543. 

Where  a  Judge  is  satisfied  upon  full  oonsidera- 
tion  that  an  Act  of  the  Legislature  is  contrary  to 
the  Federal  Constitution,  the  supreme  law  which 
he  is  bound  to  obey,  and  which  must  prevail  over 
any  Act  that  comes  in  conflict  and  cannot  stand 
with  it,  or  is  for  any  other  reason  Invalid,  he  has  no 
choice:  and  all  that  is  left  him  is  honestly  and  fear- 
lessly to  do  his  duty  from  the  faithful  discharge  of 
which  no  upright  Judge  can  shrink  if  he  would.  On 
the  other  hand,  a  Judge  should  not  suffer  himself  to 
be  betraynd  to  pronounce  an  Act  unconstitutional 
or  invalid  on  InsuflBcient  grounds,  by  a  morbid  ap- 
prehension that  a  contrary  decision  might  be  as* 
crlbed  to  the  want  of  a  Just  and  proper  sense  of  Ju- 
dicial duty.  Regents  of  University  v.  WUliams, 
9  GiU  &  J.  365,  81  Am.  Dec.  72. 

It  is  clear  that  statutes  passed  against  plain  and 
obvious  principles  of  common  right  and  common 
reason  are  abflolutely  null  and  void,  so  far  as  they 
are  calculated  to  operate  against  those  principles. 
Ham  V.  MTIaws,  1  Bay,  98. 

Nor  wlU  a  court  listen  to  an  objection  made  to  the 
const!  tutionality  of  an  Act  by  a  party  whose  rights 
it  does  not  affect,  and  who  has  therefore  no  interest 
in  defeating  it.  People  v.  Rensselaer  &  8.  R.  Co.  15 
Wend.  113, 30  Am.  Dec.  33;  Cooley,  Const.  Lim.  197. 

A  statute,  it  has  been  said,  is  Judicially  held  to  be 
unconstitutional,  because  it  is  not  within  the  scope 
of  legislative  authority;  it  may  either  propose  to 
accomplish  something  prohibited  by  the  Constitu- 
tion, or  to  accomplish  some  lawful,  and  even  lau- 
dable, object,  by  means  repugnant  to  the  Constitu- 
tion of  the  United  States  or  of  the  State.  Com.  v. 
Qapp,  5  Gray,  97. 

A  law  that  is  unconstitutional  is  so  because  it  is 
either  an  assumption  of  power  not  legislative  in  its 
nature,  or  because  it  is  inconsistent  with  some  pro- 
visions of  the  Federal  or  State  Constitution.  Com. 
V.  Maxwell,  27  Pa.  444, 466;  Cooley,  Const.  Urn.  5th 
ed.  211,  and  note. 
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Mewn.  Esek  Cowen  and  Charles  J. 

Hardy*  for  appellant : 

Section  1440  of  the  Code  of  Civil  Procedure 
is  not  a  violation  of  any  constitutional  provis- 
ion of  this  State,  or  of  the  United  States. 

By  it  a  party  having  paid  and  extinguished 
the  debt  of  a  aefendaDt  in  an  execution,  on  re- 
ceiving a  deed  of  the  debtor's  land,  if  the 
debtor  resumes  the  title  to  the  land,  he  must 
pay  back  the  amount  of  the  debt.  In  other 
words,  the  person  paying  the  debt,  in  case  of 
the  failure  of  his  title,  is  given  a  species  of 
equitable  lien  on  the  debtor's  land,  and  is  not 
to  be  devested  of  the  title  by  the  debtor,  unless 
that  lien  is  paid. 

See  Melniyre  v.  Sanford,  89  N.  Y.  684. 

The  Legislature  ma;;^  constitutionally  pass 
laws  which  render  valid  and  legal  the  doings 
of  public  officers  who  have  exceeded  their  au- 
thority, although  by  said  law  individuals  may 
be  deprived  of  vested  rights. 

Smith,  Com.  on  Const.  Constr.  409. 

Where  the  Legislature  might,  without  any 
violation  of  the  Constitution,  have  authorized 
certain  conduct  on  the  part  of  public  officers, 
it  may  ratify  and  validate  such  conduct  by  a 
subsequent  Act. 

BeU  V.  Vanderhilt,  67  How.  Pr.  340;  EnHgn 
V.  Barse,  10  Cent.  Rep.  254,  107   N.  Y.  829; 

What  is  due  process  of  law. 

What  coDstitutes  due  process  of  law  has  been  ex- 
haustively defined  in  Desty's  Federal  Constitution, 
at  pa^re  26S.  The  term  is  construed  to  mean  such 
an  exertion  of  the  powers  of  government  as  the 
settled  maxims  of  the  law  permit  and  sanction. 
Berthoif  v.  O'Rielly,  8  Hun,  16, 18  Am.  L.  Reg.  N. 
8. 119;  Ex  VQ.rU  Ah  Fook,  49  CaL  408. 

It  simply  requires  that  a  person  should  t>e 
brought  into  court  and  have  an  opportunity  to 
prove  any  fact  for  his  protection.  People  v.  Essex 
Ctounty  Suprs.  70  N.  Y.  228. 

It  means  law  in  its  regular  course  of  administra- 
tion through  courts  of  jiistice  (Baker  v.  Kelley,  11 
Minn.  480;  Rowan  v.  State,  30  Wis.  129;  State  v. 
Becbt,  23  Minn.  418),  a  timely  and  regular  proceed- 
ing to  Judgment  and  execution.  Dwight  v.  Wil- 
liams, 4  McLean.  586. 

It  generally  implies  and  Includes  parties,  judge, 
regular  allegations,  and  a  trial  according  to  some 
settled  course  of  Judicial  proceedings  (Den  v.  Ho- 
boken  Land  &  Imp.  Co.  50  U.  B.  18  How.  272, 15  L.  ed. 
872;  Huber  v.  Reily,  53  Pa.  112;  Rees  v.  Watertown, 
86  O.  S.  19  Wall.  128,  22  L.  ed.  76;  Westervelt  v. 
Gregg,  12  N.  Y.  202),  a  legal  proceeding  under  direc- 
tion of  a  court  (Newcomb  v.  Smitb,  1  Chand.  71); 
intending  to  secure  the  right  of  trial  according  to 
the  forms  of  law  (Parsons  v.  Russell,  11  Mich.  113), 
the  law  of  the  land  {Re  Meador,  1  Abb.  U.  S.  331; 
TDen  v.  Hoboken  Land  &  Imp.  Co.  supra;  Janes  v. 
Reynolds,  2  Tex.  251);  a  present  existing  rule,  and 
not  an  ex  postfactolAw  (Hoke  v.  Henderson,  4  Dev. 
L.  15;  Taylor  v.  Porter,  4  HilJ,  146;  Wynehamer  v. 
People,  13  N.  Y.  403;  Norman  v.  Heist,  5  Watts  &  8. 
171;  Den  v.  Hoboken  Land  &  Imp.  Co.  svipra);  a  law 
existing  at  the  time  of  the  vesting  of  rights.  Wil- 
kinson v.  Leland,  27  U.  S.  2  Pet.  668,  7  L.  ed.  558;  Os- 
born  V.  Nicholson,  80  U.  S.  13  WaU.  662,  20  L.  ed.  606; 
Taylor  v.  Porter,  suprci;  Wynehamer  v.  People,  13 
N.  Y.  878. 

That  it  means  a  trial  according  to  some  settled 
course  of  procedure  is  not  universally  true. 
Greene  v.  Briggs,  1  Curt.  C.  C.  311;  Den  v.  Hoboken 
Land  &  Imp.  Co.,  Hoke  v.  Henderson,  and  Taylor 
V.  Porter,  supra;  Vanzandt  v.  Waddel,  2  Yerg.  280: 
State  Bank  v.  Cooper,  Id.  509;  Jones  v.  Perry,  10 
Yerg.  50. 
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Duanesburg  v.  Jeiikins,  67  N.  Y.  177;  fforton 
V.  Thompson,  71  N.  Y.  522;  People  v.  McDon- 
ald, 69  N.  Y.  882. 

Mr.  Everett  P.  Wheeler,  with  Messrs. 
Tucker,  Hardy  &  Wainwrig^ht,  also  for 
appellant: 

The  Legislature  had  power  to  regulate  the 
form  of  the  execution,  and  it  also  had  power  to 
regulate  the  remedy  of  parties  aggrieved  by 
defects  of  form. 

This  is  in  strict  analogv  to  the  authorities 
which  hold  that  the  Legislature  has  power  to 
pass  a  statute  curing  defects  in  proceedings  for 
the  sale  of  property  for  non-payment  of  taxes 
or  assessments. 

Boions  V.  May,  120  N.  Y.  357.  See  also 
Terrel  v.  W?ieeier,  123  N.  Y.  76;  Clementi  v. 
Jackson,  92  N.  Y.  691;  Ensign  v.  Barse,  10 
Cent.  Rep.  254,  107  N.  Y.  329;  Williams  v. 
Albany  County  Suprs.  122  U.  S.  154,  30  L.  ed. 
1088;  Neto  Tarkdk  O.  M.  B.  Co.  v.  Van  Horn, 
67  N.  Y.  473:  People  v.  Turner,  117  N.Y.  227. 

Previous  to  1827  it  was  the  law  of  this  State 
that  a  mortgage  or  other  security  taken  upon  a. 
loan  of  money  at  a  usurious  rate  was  void. 
Nevertheless  it  was  also  the  law  that  a  party 
seeking  equitable  relief  in  reference  to  such 
mortgage  or  security  was  obliged,  as  a  condition 
of  obtaining  this  relief,  to  tender  the  amount 

It  does  not  necessarily  import  a  Jury  trial  (Be 
Meador,  1  Abb.  U.  S.  317),  but  includes  summary 
remedies.  Martin  v.  Mott,  26  U.  8. 12  Wheat.  10,  6  L. 
ed.  537;  United  States  v.  Ferreira,  54  U.  8. 13  How. 
41,  14  L.  ed.  4S;  Re  Meador  and  Den  v.  Hoboken 
Land  &  Imp.  Co.  supra. 

Civil  proceedings  for  contempt  are  not  included. 
State  v.  Becht,  supra, 

A  statute  making*  the  property  owner  liable  for 
damages  resulting  trom  the  illegal  use  of  property 
by  a  tenant  is  valid.  Berthoif  v.  O'Rielly,  8  Hun, 
16,  18  Am,  L.  Reg.  N.  8.  124;  Dobbins  v.  United 
States,  96  U.  S.  805, 24  L.  ed.  637. 

An  assessment  for  grading  and  improving  streets 
is  not  ar  taking  of  property  without  compensation, 
or  without  due  process  of  law.  People  v.  Brooklyn, 
4  N.  Y.  419. 

Private  property  ms^  be  taken  by  a  commander 
in  war  in  case  of  exigency,  but  the  case  must  be 
urgent.  Mitchell  v.  Harmony,  54  U.  8. 13  How.  115, 
14  L.  ed.  75.  And  see  Ez  parte  Milligan,  71  U.  S.  4 
Wall.  2, 18  L.  ed.  281:  Clark  v.  Mitchell,  64  Mo.  564. 

Provisions  for  Eearches  and  seizures  to  aid  in  the 
collection  of  the  revenue  are  not  repugnant  to  the 
Fourth  Amendment  to  the  Federal  Constitution. 
Re  Piatt,  7  Ben.  281;  19  Int.  Rev.  Rec.  132:  Den  v.  Ho- 
boken Land  &  Imp.  Co.  59  U.  S.  18  How.  277, 15  L.  ed. 
374:  Ames  v.  Port  Huron  Log  D.  &  B.Co.  11  Mich.  139. 

So,  processes  for  seizure  and  assessment  are 
within  the  discretion  of  the  Legislature  (PuUan  v* 
Kinsinger,  2  Abb.  U.  8. 94;  Davidson  y.  New  Orleans 
Admrs.  96  U.  8. 97, 24  L.  ed.  616\  but  Congress  has  no 
power  to  provide  for  the  absolute  forfeiture  of  land 
as  a  penalty  for  the  non-payment  of  taxes. without 
any  process.    Martin  v.  Snowden,  18  Gratt.  100. 

A  Confiscation  Act  does  not  authorize  seizure  and 
confiscation  without  due  process  of  law.  Hodgson 
V.  MiUward,  3  Grant,  Gas.  406. 

Con^rrees  has  no  power  to  organize  a  board  of  re- 
vision to  nullify  confirmed  titles.  Reichert  v. 
Feipe,  78  U.  8.  6  Wall.  160, 18  L.  ed.  848. 

A  trial  before  a  board  of  election  ofllcers  is  not 
due  process  of  law.    Huber  v.  Reily,  58  Pa.  112. 

By  ''without  due  process  of  law**  is  meant  all  the 
sruarantees  set  forth  in  the  Sixth  Amendment. 
Janes  v.  Reynolds,  2  Tex.  851;  Jones  v.  Montes,  15 
Te:^  888. 
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which  he  had  actually  received,  with  legal  in- 
terest. 

Livingston  v.  Harris,  8  Paige,  527,  8  L.  ed. 
261;  Tupper  v.  Powell,  J  Johns.  Ch.  489,  1  L. 
ed.  203;  Fanning  v.  Dunham,  5  Johns.  Ch. 
122,  1  L.  ed.  1080. 

This  would  seem  to  be  in  complete  analogy 
to  the  present  case.  A  statute  may  be  consti- 
tutional in  part,  eveu  though  there  are  consti- 
tutional objections  to  another  part. 

Sedgw.  Stat  Const.  413, 414;  People  v.  Oreen, 
58N.  Y.  296. 

The  requirement  that  the  plaintiff  shall  re- 
pay to  the  defendaot  the  amount  due  at  the 
sale  is  valid,  for  the  effect  of  this  payment  was 
undoubtedly  to  extinguish  a  debt  due  from 
the  defendant  in  the  first  suit,  the  plaintiff  in 
the  second. 

Mclntyre  v.  8anf<^d,  89  N.  Y.  634,  2  N.  Y. 
Civ.  Proc.  306. 

Mr.  Charles  E.  Hug^heSt  with  Mr, 
Georfpe  H.  Fletcher,  for  respondent: 

The  Amendment  of  1881.  to  section  1440  of 
the  Code  of  Civil  Procedure,  authorizes  an  un- 
lawful deprivation  of  property  and  is  unconsti- 
tutional. 

See  WiUeinson  v.  TMand,  27  U.  S.  2  Pet. 
627,  7  L.  ed.  542;  TayUyr  v.  Porter,  4;Hill,  140; 
Westerveli  v.  Oregg,  12  N.  Y.  202. 

K  the  Legislature  cannot  take  the  property 
of  A  and  give  it  to  B,  it  cannot  compel  A  to 
pay  sums  that  he  does  not  owe  under  penalty 
of  forfeiture  of  property. 

It  is  difficult  to  perceive  how  any  equitable 
claim  can  exist  against  anyone  for  the  cost  of 
void  proceedings. 

Cooley,  Taxn.  2d  ed.  p.  553,  note  i. 

The  attempt  of  the  Legislature  to  charge 
property  with  the  expenses  of  an  invalid  pro- 
ceeding in  inviium  against  the  owner,  is  uncon- 
stitutional and  void. 

Bowe  V.  U.  8,  Reflector  Go,  86  Hun,  407; 
Weston  V.  Watts,  45  Hun,  219;  Union  DistilU 
ing  (Jo,  V.  Union  Pharmaceutical  Go,  Q  N.  Y. 
Supp.  540. 

Where  a  betterment  statute  went  so  far  as  to 
attempt  to  create  a  lien  upon  the  property  of 
the  adjudged  owner  for  the  purchase  money 
without  reference  to  its  amount  or  to  the  bene- 
fit which  the  owner  had  derived,  the  Act  was 
held  void. 

Madland  v.  Benland,  24  Minn.  872. 

So  a  tax  statute  which  had  been  construed  as 
ffiving  the  holder  of  an  invalid  tax  title  a  lien 
for  "the  money  paid  upon  the  sale"  without  re- 
gard to  the  question  whether  the  owner  was 
legally  liable  for  the  whole  of  the  purchase 
money,  as  representing  a  valid  obligation,  was 
"held  void  if  such  were  the  proper  construction. 

Hart  V.  Henderson,  17  Mich.  218. 

It  is  not  competent  by  legislation  to  bring 
into  existence  and  establish  against  a  party  a 
demand  which  previously  he  was  neither  le- 
gally nor  equitably  bound  to  recognize  and  sat- 
6fy. 

Cooley.  Const.  Law,  327;  Ohio  d  M.  R.  Go. 
V.  Lackey,  78  111.  65. 

The  Statute  makes  no  provision  for  a  judi- 
cial inquiry  or  for  a  judicial  determination  of 
the  facts  upon  which  the  forfeiture  is  predi- 
cated and  is  therefore  void. 

See  2  Kent,  Com.  13;  Wynehamer  v.  People, 
18  N.  Y.  378;  Taylor  v.  Porter,  4  Hill,  146; 
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GampbiU  v.  Emm,  45  K.  Y.  856;  RoekweU  v. 
bearing,  85  N.  Y.  802;  Cooley,  Taxn.  2d  ed. 
465;  Latoton  v.  Steele,  7  L.  R.  A.  184,  119  N. 
Y.  226;  Cooley,  Const.  Lim.  6th  ed.  444;  Jedi 
V.  Anderson,  57  CaL  251;  Loiory  v.  Rainwater, 
70  Mo.  152. 

Where  the  Legislature  seeks  to  enforce  the 
performance  of  some  act  which  public  policf 
may  seem  to  require,  it  is  not  competent  to  de- 
prive the  citizen  of  his  rights  of  property,  sole- 
ly by  virtue  of  a  legislative  enactment,  because 
of  his  failure  to  comply  with  a  prescribed  ooo- 
dition. 

People  V.  Otis,  90  N.  Y.  48.  See  also  Reed 
V.  Wright,  2  G.  Greene,  15;  Scharf  v.  Taster 
(Md.)  Jan.  22,  1891;  Marshall  y.  McDaniH,  13 
Bush,  878. 

If  this  were  a  curative  statute,  it  would  be 
invalid. 

HaH  V.  Henderson,  17  Mich.  218;  OromweU 
V.  MacLean,  123  N.  Y.  474. 

In  case  of  a  void  judicial  sale,  if  the  lien  be 
a  valid  one  and  is  based  upon  an  equitable  or 
legal  obli^tion  of  the  owner,  it  is  just  that  he 
should  reimburse  the  defendant  to  the  extent 
to  which  he  has  been  benefited  by  the  dis- 
charge of  the  lien.  This  result  may  be  reached 
by  compelling  the  owner  to  make  the  payment 
as  a  condition  of  granting  relief. 

See  Howard  v.  North,  5  Tex.  290;  JchnmK 
V.  Galdwell,  88  Tex.  217;  McLaughlin  v.  Dan- 
iel, 8  Dana,  183.  See  also  M'Ohee  v.  Ellis,  4 
Litt.  245:  Muir  v.  Oraig,  8  Blackf.  292;  Hats 
kins  V.  Miller,  26  Ind.  173;  Price  v.  Boyd,  1 
Dana,  486:  Jones  v.  French,  92  Ind.  188;  Short 
V.  Sears,  98  Ind.  505;  BentleyY.  Long,  1  Strobh. 
Eq .  52. 

In  another  class  of  cases  the  Jjegislature  has 
made  it  a  condition  of  granting  relief  against 
void  tax  sales,  that  the  owner  shall  pay  all  taxes 
assessed  against  the  property. 

The  validity  of  such  a  statute  was  denied  in— 

Wilson  V.  McKenna,  52  HI.  48.  See  Oraia 
V.  Flanagin,  21  Ark.  819;  Pope  v.  Maeon,  28 
Ark.  644. 

Clearly,  however,  an  owner,  as  a  condition 
of  reclaiming  his  property,  cannot  be  compelled 
to  pay  an  invalid  tax. 

Hart  V.  Henderson,  17  Mich.  218;  Cooley, 
Const.  Lim.  6th  ed.  458,  note.  See  also  Con- 
way v.  Cable,  37  111.  82;  Douglass  v.  Flynn,4S 
Ark.  398;  Kelso  v.  Robertson,  51  Ark.  397. 

It  has  been  held  to  be  within  the  legislative 
power  to  secure  to  the  person  who  has  made 
improvements  in  good  faith  a  return  for  the 
benefit  conferred  upon  the  owner,  by  subatao- 
tially  Riving  to  the  latter  an  option  to  obtain 
the  value  of  his  land,  less  the  improvements, 
or  to  recover  his  land  and  pay  for  the  improve- 
ments. 

Ross  V.  Irving,  14  111.  171. 

Where  the  Legislature  has  sought  to  compel 
the  owner  to  pay  that  which  he  is  under  no  moral 
or  equitable  dutv  to  pay,  the  Statute  has  been 
pronounced  void. 

Madland  v.  Benland,  24  Minn.  872. 

Rttger,  C7i.  J.,  delivered  the  opinion  of 
the  court : 

This  appeal  involves  the  construction  and 
constitutionality  of  section  1440  of  the  Code 
of  Civil  Procedure  as  amended  bv  chapter 
681  of  the  Laws  of  1881,  relating  to  the  sale. 
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ledemption  and  conveyance  of  real  property 
gold  on  execution. 

The  questions  arise  upon  the  affirmance  by 
the  general  term  of  an  order  of  the  special 
term,  denying  the  defendant's  motion  to  set 
aside  and  vacate  a  judgment^entered  herein  for 
the  plaintiff.  No  claim  was  made  but  that 
the  judgment  was  regular  and  authorized  by 
the  evidence  in  the  case,  or  that  there  was  any 
statute  or  rule  of  law  which  required  the 
court  to  set  aside  such  judgment.  The  pur- 
poses of  the  Act  referred  to,  if  valid,  do  not 
require  an  order  of  the  court  to  render  them 
effective.  The  contention  is  that  the  defend- 
ant is  entitled  to  the  relief  asked  for,  because 
the  plaintiff  did  not,  within  twenty  days 
after  the  recovery  of  the  judgment,  make  cer- 
tain payments  to  the  defendant,  in  default 
of  which  the  section  referred  to  declares  the 
judfirment  to  be  of  "  no  force  or  effect. "  Even 
if  it  be  conceded  that  the  provisions  of  the 
Code  are  valid,  it  does  not  follow  that  the 
defendant  is  entitled,  as  of  course,  to  the  re- 
lief demanded.  It  is  not  reqqired  by  the 
language  of  the  Statute,  and  the  court  might 
well  have  said,  in  the  exercise  of  its  discre- 
tion, that  the  defendant  should  be  left  to  the 
remedies  which  the  Statute  gave  him,  and 
that  it  would  not  determine  the  controversy 
in  a  summary  way  upon  motion.  But  we 
are  disinclined  to  dispose  of  the  appeal  on 
this  point,  as  important  questions  are  raised 
by  the  case,  which,  in  the  interest  of  justice, 
require  an  early  disposition. 

The  evidence  in  the  case  shows  that  pre- 
vious to  the  commencement  of  this  action 
the  defendant  had,  as  a  subsequent  judg- 
ment creditor  of  the  plaintiff,  acquired  the 
right  to  a  deed  from  the  sheriff,  by  the  re- 
demption from  the  purchaser,  upon  an  execu- 
tion sale,  of  a  house  and  lot  in  New  York 
belonging  to  the  plaintiff,  and  she,  believ- 
ing the  sale  to  have  been  unauthorized  and 
illegal,  brought  this  action  to  compel  a  de- 
termination of  the  defendant's  claim  under 
such  redemption.  In  answer  to  the  action 
the  defendant  set  up  title  in  himself  through 
the  proceedings  to  redeem  from  the  former 
judgment  creditor,  who  had  bid  it  in  on  an 
execution  sale  upon  a  judgment  in  his  favor 
against  the  plaintiff.  The  question  litigated 
upon  the  trial  was  as  to  the  validity  of  the 
execution  upon  which  such  sale  was  had. 
The  trial  court  found  that  it  was  "a  void 
process,  and  that,  therefore,  the  sale  under 
that  toid  process  was  also  void  and  of  no 
effect,  and  therefore  the  defendant  Tucker 
could  and  did  take  no  valid  title  by  reason 
of  his  redemption  from  a  sale  which  was 
void."    PUice  v.  Biley,  98  N.  Y.  1. 

Judgment  was  therefore  rendered  in  favor 
of  this  plaintiff,  with  costs,  and  that  judg- 
ment was  affirmed,  not  only  by  the  general 
term,  but  also  by  this  court,  with  costs.  It 
is  claimed  that  this  judgment  is  ineffective, 
because  the  plaintiff  did  not  within  twenty 
days  after  its  recovery,  in  compliance  with 
section  1440,  pay  to  the  defendant  the  moneys 
required  to  be  paid  by  that  section.  The 
section,  as  amended,  read  as  follows :  "The 
right  and  title  of  the  judgment  debtor,  or  of 
a  person  holding  under  him,  or  deriving 
title  through  him,  to  real  property,  sold  by 
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virtue  of  an  execution,  is  not  devested  by 
the  sale,  until  the  expiration  of  the  period 
within  which  it  can  be  redeemed,  as  pre- 
scribed in  this  article  and  the  execution  of 
the  sheriff's  deed.  But  if  the  property  i» 
not  redeemed  and  a  deed  is  executed  in  pur- 
suance of  the  sale,  the  grantee  in  the  deed 
is  deemed  to  have  been  vested  with  the  legal 
estate  from  the  time  of  the  sale."  Then  fol- 
lows the  Amendment:  "And  if  the  title  of 
such  grantee,  or  his  assiniees,  is  adjudged, 
for  any  reason  or  cause  wnatsoever,  to  be  null 
and  void  in  any  action  for  that  purpose 
brought  by  the  judgment  debtor,  or  his  as- 
signees, such  judgment  shall  have  no  force 
or  effect,  unless,  within  twenty  days  after  the 
entry  of  such  judgment,  the  plaintiff  shall 
pay  to  such  grantee,  or  his  assignees,  the 
sum  of  money  which  was  paid  upon  the  sale 
with  interest  from  the  time  of  the  sale  as 
prescribed  in  this  article,  including  the  costs 
and  expenses  of  defendant  in  defending  the 
action  in  which  such  judgment  was  recovered, 
to  be  adjusted  by  a  judge  of  the  court  in 
which  said  action  was  brought;  and  in  the 
event  of  plaintiff's  failure  to  pay  such  pur- 
chase money  and  expenses  within  the  time 
aforesaid,  mid  title  shall  he  valid  in  said  gran- 
tee.^^  It  was  also  provided  that  if,  in  any 
pending  action  to  recover  such  property,  an 
appeal  had  been  taken,  the  plaintiff  should 
have  twenty  days  from  final  judgment  in  his 
favor  to  make  the  payments  required. 

In  considering  the  meaning  and  effect  of 
the  Amendatory  Act,  it  is  desirable  to  have 
in  mind  the  previous  condition  of  the  law 
on  the  subject.  The  Code  of  Civil  Procedure, 
which  was  a  sabstantial  re-enactment  of  the 
provisions  of  the  Revised  Statutes  in  respect 
to  this  subject,  provided  that  on  a  sale  of 
lands  on  execution  the  debtor's  title  should 
not  be  devested  until  fifteen  months  after 
the  sale.  This  period  was  allowed  him  and 
his  judgment  and  mortgage  creditors  to  en- 
able them  to  redeem  from  the  sale.  The 
first  year  was  allowed  to  the  debtor  and  the 
three  succeeding  months  to  the  creditors  en- 
titled to  the  benefit  of  the  redeeming  Stat- 
ute. On  the  expiration  of  the  fifteen  months, 
in  case  there  was  no  redemption  by  the  own- 
er, the  sheriff  was  bound  to  execute  a  deed 
of  the  premises  to  the  purchaser  on  the  sale, 
or  to  his  assignees,  or  to  the  person  entitled 
thereto  under  the  provisions  of  the  Statutes 
relating  to  redemption  (§  1471).  Upon  a  re- 
demption by  the  judgment  debtor,  or  his 
heirs,  executors,  or  assignees,  the  sale  and 
certificates  thereof  became  null  and  void  and 
no  conveyance  therefore  was  required  to  be 
executed,  as  the  judgment  became  satisfied 
to  the  extent  of  the  sum  collected  and  applied 
on  the  execution,  and  the  title  of  the  prop- 
erty sold  remained  in  the  judgment  debtor 
(§  1448).  In  case  of  a  redemption  by  a 
judgment  or  mortgage  creditor,  he  was  re- 
quired not  only  to  pay  the  amount  specified 
by  the  Statute  to  the  person  from  whom  he 
redeemed,  but  also  to  execute  a  satisfaction 
of  his  judgment  or  mortgage,  stating  that 
the  redemption  satisfies  the  judgment  or 
mortgage  in  full,  or  to  a  specified  amount 
(§  1463).  The  purchaser  of  real  property, 
sold  by  virtue  of  an  execution,  who  has  been 
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evicted  from  the  possession  thereof,  or  against 
whom  judgment  is  rendered  in  an  action  to 
recover  the  same  in  consequence,,  lirst,  of 
any  irregularity  in  the  proceedings  con- 
cerning the  sale;  or,  second,  if  the  judgment 
upon  which  the  execution  was  issued,  being 
vacated  or  reversed,  or  set  aside  for  irregu- 
larity, or  error  in  fact,  may  recover  the  pur- 
chase money  paid  by  him,  with  interest, 
from  the  person  for  whose  benefit  the  prop- 
erty was  sold  (§  1479) .  In  case  of  a  sale 
upon  a  judgment  based  upon  an  **  irregular- 
ity in  the  proceedings  concerning  the  sale," 
the  judgment  uAder  which  the  sale  was  made 
is  revived  and  becomes  valid  to  enable  the 
judgment  creditor  to  collect  the  sum  paid 
<m  the  sale,  with  interest  (§  1480).  It  is 
also  provided  that  a  judgment  creditor,  who 
completes  proceedings  for  redemption,  ac- 
quires all  the  right,  title  and  interest  in 
the  property  which  the  purchaser  acquired 
by  the  sale  (§  1471).  The  protection  which 
this  scheme  affords  persons  who  have  pur- 
chased land  on  an  illegal  sale  is  apparently 
sufficient  for  all  of  the  requirements  of  justice 
or  equity,  independent  of  the  amended  sec- 
tion. Thus,  when  such  sale  is  declared  void, 
the  security  of  the  judgment  creditor  is  re- 
stored for  the  purpose  of  enabling  him  to 
reimburse  himself  for  the  moneys  paid  on 
the  sale,  and  a  purchaser,  on  redemption, 
whose  title  is  defeated  for  any  of  the  causes 
specified,  is  authorisied  to  recover  the  pur- 
chase money  paid  by  him  from  the  judgment 
creditor,  or  those  who  represent  him. 

These  provisions  gave  an  adequate  and 
sufficient  remedy  to  all  of  the  parties  inter- 
ested where  there  had  been  an  illegal  sale  on 
execution.  The  judgment  creditor  lost  no 
rights  by  making  such  sale  and  the  inno- 
cent purchaser  and  his  assignees  were  pro- 
tected, as  well  where  the  judgment  was 
founded  upon  irregularities  in  the  proceed- 
ings concerning  the  sale  as  when  it  had  been 
reversed  or  vacated. 

There  could,  of  course,  be  no  just  founda- 
tion for  a  claim  by  the  judgment  creditor  to 
be  reimbursed  by  anyone  when  his  judgment 
had,  for  any  reason,  been  reversed  or  set 
aside,  because  in  that  event  his  claim  would 
itself  be  extinguished  and  he  would  have 
suffered  no  loss. 

A  point  is  made  by  the  respondent  upon 
the  language  of  the  Act.  that  the  defendant, 
being  a  redeeming  creditor,  does  not  come 
within  its  terms.  By  the  express  language 
of  the  Act,  its  provisions  would  seem  to  be 
operative  only  where  the  land  had  not  been 
redeemed.  There  can  be  no  question,  we 
think,  but  that,  under  the  language  of  the 
Statute,  the  land  had,  within  its  meaning, 
been  redeemed,  and  the  jdefendant  was  there- 
fore precluded  from  availing  himself  of  its 
benefits.  If  this  should  be  held  to  be  the 
true  construction  of  the  Act,  its  operation 
would  then  be  confined  to  those  who  pur- 
chased on  the  sale,  and  their  assignees  alone, 
and  would  thus  exclude  the  defendant  from 
the  benefit  of  the  Act.  It  is  contended, 
however,  by  the  appellant  that  a  redeeming 
creditor  comes  within  the  spirit  of  the  Act, 
and  should  .therefore  be  held  to  be  within  its 
meanincr. 
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We  Should  be  reluctant,  under  any  circum- 
stances, to  extend  by  construction  the  scope 
and  application  of  a  statute  which  seems  to 
be  so  uncalled  for  and  inequitable  as  this, 
and  particularly  so  when  the  redeeming 
creditor  has  an  adequate  remedy  for  any  loss 
which  he  may  have  incurred ;  but  where  a 
party  is  excluded  from  the  benefit  of  an  Act 
hy  its  express  language  the  court  is  not  at 
liberty  to  extend  its  operation  bv  construc- 
tion for  the  purpose  of  bringing  him  within 
its  spirit.  But,  however  this  may  be,  we 
think  that  it  is  due  to  the  gravity  and  im- 
portance of  the  questions  raised  that  we 
should  base  our  decision  upon  those  more 
important  points  presented  by  the  objections 
to  the  validity  of  the  Amendment. 

It  is  to  be  observed,  in  the  first  place,  that 
the  Act  is  predicated  upon  the  existence  of 
a  final  judgment  determining,  not  only  that 
the  property  to  be  affected  has  been  illegally 
sold,  but  that  it  still  belongs  to  the  plaintiff 
therein,  and  that  the  defendant  has  no  legal 
claim  thereto,  but  also  awards  to  the  plain- 
tiff the  costs  of  the  action,  and,  impliedly, 
holds  that  defendant  is  not  entitled  to  such 
costs.  The  Act  contains,  therefore,  the  most 
ample  concession  that  the  party  against 
whose  rights  it  is  aimed  is,  in  law,  the  abso- 
lute owner  of  the  property  to  be  affected  by 
the  Amendment,  and  is  a  judgment  creditor 
of  the  defendant  to  the  extent  of  the  costs 
included  in  the  judgment.  It  then  proceeds 
to  declare  how  he  may  be  devested  of  this 
title  and  property,  and  provides  that,  after 
recovering  a  judgment  awarding  him  the 
title  unless  he  pays,  within  a  limited  time, 
to  the  defendant  an  arbitrary  sum,  his  prop- 
erty shall,  by  force  of  the  Act  alone,  be 
transferred  to  his  adversary. 

The  sole  aim  of  the  Statute  thus  seems  to 
be  to  effect  a  change  of  title  and  to  wrest 
from  one  person  the  property  which  has  been 
finally  adjudged  to  be  his  and  vest  it  in  an- 
other, by  mere  force  of  the  legislative  will. 
No  obligation  to  make  the  payments  referred 
to  existed  at  law,  and  none  was  created  by 
the  Act,  but  it  simply  declared  that  unless 
they  are  made  the  defaulting  party  shall 
forfeit  his  property  and  it  sliall  be  trans- 
ferred to  another,  who  had  neither  legal  nor 
equitable  claim  to  it.  In  effect,  it  reverses 
the  judgment  and  gives  to  one  that  which 
the  courts  have  deliberately  adjudged  be- 
longs to  another. 

The  plaintiff  contends  that  the  Statute  is 
unconstitutional,  because  it  deprives  the 
owner  of  his  property  without  due  process 
of  law  and  we  are  of  the  opinion  that  the 
claim  is  well  founded.  It  cannot  be  the  sub- 
ject of  doubt,  that  an  Act  of  the  Legislature, 
which  provides  for  an  involuntary  transfer 
of  property  from  one  person  to  another, 
without  due  process  of  law,  whether  with  or 
without  compensation,  violates  the  princi- 
ples of  the  fundamental  law  whatever  may 
be  the  pretext  upon  which  it  is  founded,  ft 
was  said  by  Justice  Jewett,  in  Embury  v. 
Conner,  8  In.  Y.  511.  after  a  review  of  the 
authorities :  ^  I  think  these  decisions  ^ould 
be  regarded  as  having  settled  the  point  that 
a  statute  is  unconstitutional  and  void  which 
authorizes  the  transfer  of  one  man's  property 
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to  another  without  the  consent  of  the  owner, 
although  compensation  be  made."  And  it 
is  laid  down  in  Cooley's  Constitutional  Lim- 
itations (p.  444),  as  an  elementary  princi- 
ple, that  a  party  cannot  **  by  his  misconduct 
so  forfeit  a  right  that  it  may  be  taken  from 
him  without  judicial  proceedings,  in  which 
a  forfeiture  shall  be  declared  in  due  form. 
Forfeiture  of  rights  and  properties  cannot 
be  adjudged  by  legislative  Acts,  and  con- 
fiscation without  a  judicial  hearing  after 
due  notice  would  be  void  as  not  being  due 
process  of  law. " 

The  Act  comes  clearly  within  the  spirit  of 
our  decision  in  OromweU  v.  Mac  Lean,  128  N. 
y.  474,  where  Jtidge  Peckham,  in  relation  to 
a  tax  sale,  says:  ** Holding,  as  we  must, 
that  no  title  or  interest  in  fact  passed  to  the 
purchaser  at  these  tax  sales,  and  that  the 
orififinal  owner  still  retained  his  title,  the 
effect  of  the  Act  in  question,  if  valid,  is  by 
legislative  fiat  to  transfer  the  title  of  the 
property  of  Edward  C.  Wilson,  as  trustee,  to 
the  lessees  under  three  invalid  leases.  .  .  . 
Has  the  Legislature  of  this  State  the  right  to 
lake  the  property  of  A  and  transfer  it  to  B 
under  the  guise  of  confirming  sales  made  of 
such  land  in  invitum;  but  by  which  no  title, 
in  fact  or  in  law,  passed  from  the  owner  to  the 
purchaser?  The  statement  of  the  question 
should  be  its  best  answer.  The  property  thus 
taken  is  not  taken  by  due  process  of  law. 
.  .  .  What  difference  does  it  make  to  say 
that  the  Legislature  is  acting  only  in  a  way  of 
validating  proceedings  to  collect  a  tax, 
which,  in  justice,  the  owner  of  the  land  ought 
to  pay?  The  answer  is,  that  the  proceedings 
have  been  so  fatally  defective  that  no  title 
has  passed,  and  the  owner  has  his  title  to 
his  property  the  same  as  if  no  proceedings 
had  been  taken.  Where  is  the  authority  m 
such  case  for  the  Legislature  to  itself  trans- 
fer the  title  of  his  property  to  someone  else?** 

It  is  obvious  that  if  the  Legislature  could 
not  directly  confirm  such  sale,  the  court  ought 
not  to  strain  to  discover  such  an  illegal  inten- 
tion in  the  words  of  an  Act,  whose  motives 
and  purposes  are  ambiguous  and  indefinite. 

Tested  by  these  rules,  we  are  unable  to  see 
how  this  Act  can  be  supported  and  at  the 
same  time  effect  be  given  to  the  constitutional 
guaranty.  'It  was  said  by  Judge  Earl,  in 
Stuart  V.  Palmer,  74  N.  Y.  183,  that  "the 
constitutional  validity  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  it, 
but  by  what  may  by  its  authority  be  done. " 

A  consideration  of  the  results  which  may 
bo  reached  through  the  provisions  of  this 
Act,  when  construed  according  to  the  plain 
meaning  of  its  language,  demonstrates  the 
impossibility  of  reconciling  its  provisions 
with  the  requirements  of  the  fundamental 
law.  The  obvious  intention  of  the  Act  is  to 
take  away  from  the  owner  all  remedy  for  the 
recovery  of  his  property,  except  upon  the 
payment  by  him  to  his  adversary  of  a  sum 
of  money  which  must  frequently  be  greater 
than  the  value  of  the  property  itself.  If  he 
remains  in  possession  of  the  property  he  is 
deprived  of  any  remedy  to  protect  his  posses- 
sion, and  if  his  adversary  has  succeeded  in 
obtaining  possession,  he  is  deprived  of  any 
remedy  to  recover  it,  except  upon  the  condi- 
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tion  that  he  pays  as  much,  or  more,  than  it 
is  probably  worth.  An  owner  may,  therefore, 
under  this  law,  be  stripped  of  his  property 
under  a  void  proceeding,  be  turned  out  of 
possession  and  denied  any  affirmative  relief 
m  the  courts,  unless  upon  the  condition  that  he 
pays  for  the  property  its  value,  as  determined 
by  a  judicial  sale,  and,  in  addition  thereto, 
a  sum  for  costs  and  expenses,  the  amount  of 
which  he  has  no  means  of  ascertaining,  and 
which  may  also  exceed  the  value  of  the  prop- 
erty in  litigation. 

A  more  effectual  scheme  to  deprive  an 
owner  of  his  property  could  hardly  be  con- 
ceived. Whether  he  abandons  it  to  the 
wrong-doer  or  elects  to  seek  his  remedy  in 
the  courts,  the  property  as  a  subject  of  value 
has  passed  from  him  irrecoverably.  It  is 
not  claimed  by  the  appellant  that  the  change 
of  title,  intended  to  be  effected  by  this  Stat- 
ute, is  to  be  produced  by  any  process  of  law, 
or  as  the  result  of  any  judicial  proceeding 
whatever ;  and  the  Statute  in  plain  language 
declares  that  it  shall  take  place  as  a  conse- 
quence of  the  owner's  successful  attempt  to 
establish  his  right  through  any  action  at 
law,  upon  a  failure  to  make  the  payments  re- 
quired. The  Statute  is  intended  to  execute 
itself  and  pass  the  title  upon  the  expiration 
of  the  time  limited  by  the  Statute.  One  of 
the  argument8  by  which  the  Statute  is  at- 
tempted to  be  sustained  is  the  claim  that  the 
Legislature  has,  in  effect,  required  the  owner 
to  repay  certain  sums  of  money  which  had 
theretofore  been  appropriated  to  her  use,  and 
inasmuch  as  she  has  had  the  benefit  of  the 
amount  bid  on  the  sale,  it  is  argued  that  it 
is  in  accordance  with  equitable  rules  that  he 
should  be  required  to  repay  such  sums  before 
recovering  back  her  property. 

We  do  not  think  it  is  competent  for  the 
Legislature  to  deny,  for  any  cause,  a  party 
who  has  been  illegally  deprived  of  his  prop- 
erty, access  to  the  constitutional  courts  of 
the  State  for  relief.  If,  as  wc  have  seen,  he 
is  denied  all  remedy  for  the  wrong  infiicted 
upon  him,  the  deprivation  of  his  property 
becomes  just  as  effectual  as  though  it  had 
been  taken  from  him  by  direct  legislative 
enactment.  But,  however  this  may  be,  the 
act  does  not  seem  to  furnish  any  foundation 
for  the  argument.  The  plaintiff  has  never, 
in  fact,  been  relieved  from  her  liability  to 
pay  the  original  judgment,  and  haa  not  de- 
rived any  benefit  from  the  attempted  sale. 
That  liability  was  revived  against  her  in 
favor  of  the  judgment  creditor  when  she  re- 
covered judgment  for  the  land,  and  no  pro- 
vision is  made  by  the  Act  for  the  satisfaction 
of  that  lien,  although  the  payment  required 
by  the  Statute  be  actually  made  by  her.  The 
lien  is  given  to  one  party  and  the  payment 
is  required  to  be  made  to  another,  and  in  the 
absence  of  any  provision  in  the  Statute  mak- 
ing such  payment  a  satisfaction  it  is  diflicult 
to  see  why  the  lien  does  not  remain  and  the 
jud&rment  stand  unsatisfied. 

The  payment  required  was  also  unneces- 
sary for  the  protection  of  the  redeeming  cred- 
itor, as  he  had  his  right  of  action  to  recover 
back  the  money  paid  by  him  from  the  per- 
son to  whom  it  was  paid.  The  section,  as 
amended,  thus  secured  to  the  judgment  cred- 
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itor,  not  only  a  Hen  on  the  land  for  the  orig- 
inal debt,  but  leaves  him  in  possession  of 
an  equivalent  sum  received  from  the  redeem- 
ing creditor,  and  the  redeeming  creditor  is 
entitled  to  receive  not  only  the  money  re- 
quired to  be  paid  under  this  Statute  by  the 
owner,  but  also  acquires  a  cause  of  action 
against  the  judgment  creditor  to  recover  back 
the  money  expended  by  him  on  redemption. 
Both  of  these  parties,  therefore,  have,  by 
this  Act,  double  security  for  the  same  debt 
and  no  provision  is  made  by  the  Statute  that 
the  payment  required  to  be  made  by  the  owner 
shall  satisfy  any  of  these  liabilities.  It 
would  therefore  seem  that,  in  fact,  no  bene- 
fit accrued  to  the  plaintiff  from  the  moneys 
paid  on  the  sale,  and  no  pretense  was  left  for 
the  requirement  made  by  the  Statute. 

But  a  further  answer  to  the  claim  is  found 
in  the  fact  that  the  Statute  proceeds  upon  no 
such  theory  and  purports  to  make,  no  such 
application.  No  reference  is  made  in  it  to 
the  liabilities  of  the  judgment  debtor,  or 
provision  made  for  their  satisfaction,  and 
the  sum  required  to  be  paid  by  her  has  no 
reference ,to  the  existence  of  any"  lien  or  debt, 
or  its  amount.  Indeed,  it  requires  the  pav- 
ment,  as  well  when  it  has  been  judicially 
pronounced  that  there  is  no  debt,  as  when 
one  majr,'in  fact,  exist.  The  Act  makes  no 
distinction  between  cases  where  the  judg- 
ment upon  which  the  sale  was  made  has 
been  reversed  and  set  aside,  and  those  in 
which  the  process  alone  has  been  adjudged 
to  be  void.  It  wholly  ignores  any  such  dis- 
tinctipn  and  requires  the  payment  to  be 
made,  as  well  where  no  claim  ever  existed, 
as  where  a  legal  claim  has  been  illegally  at- 
tempted to  be  enforced.  It  furnishes  no  ar- 
gument in  favor  of  the  legality  of  this  Act, 
to  say  that  some  of  the  consequences  follow- 
ing its  enactment  could,  under  special  con- 
ditions, have  been  constitutionally  produced, 
if  provided  for  in  some  other  way.  The 
broad  question  here  is,  whether  this  enact- 
ment construed  according  to  its  plain  mean- 
ing and  intent,  enables  one  person  to  acquire 
the  property  of  another  against  his  will,  ex- 
.  pept  by  due  process  of  law.  If  it  does  the 
courta  must  condemn  it  as  violative  of  the 
fundamental  law.  The  vicious  purpose  of 
the  Act  is  so  thoroughly  interwoven  with 
the  whole  scheme  of  the  enactment  as  to  ren- 
der it  impossible  to  eradicate  its  objection- 
able features  without  reconstructing  the  en- 
tire section.  It  is  not,  therefore,  a  case  where 
anv  part  of  the  Act  can  be  supported. 

We  also  think  the  Act  violates  the  consti- 
tutional guaranty,  because  it  assumes  to  nul- 
lify a  final  and  unimpeacliable  judgment, 
not  only  establishing  the  plaintiff's  right 
to  the  premises  in  dispute,  but  also  award- 
ing him  a  sum  of  money  as  costs.  After 
rendition,  this  judgment  became  an  evidence 
of  title,  and  could  not  be  taken  from  the 
plaintiff  without  destroying  one  of  the  in- 
strumentalities by  which  her  title  was  man- 
ifested. A  Statute  which  assumes  to  de- 
stroy or  nullify  a  party's  muniments  of  title 
is  just  as  effective  in  depriving  him  of  his 
property  as  one  which  bestows  it  directly  i 
upon  another  (Re  Jacobs,  98  N.  Y.  98,  and  I 
authorities  there  cited) .  In  the  one  case  it  I 
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despoils  the  owner  directly,  and  in  the  other 
renders  him  defenseless  against  any  assault 
uijon  his  property.  Authoritv  which  per- 
mits a  party  to  be  deprived  oi  his  property 
by  indirection  is  as  much  within  the  mean- 
ing and  spirit  of  the  constitutional  provision 
as  where  it  attempts  to  do  the  same  tiling 
directly.  Bven  assuming  that  it  might  1m 
lawful  for  the  Legislature  to  imposelei  con- 
dition upon  the  right  of  a  party  to  maintain 
a  particular  action  to  recover  real  property, 
no  such  case  is  here  provided  for.  Thii 
Statute  makes  any  action  at  law  to  establish 
his  right  subject  to  its  provisions,  and  thus 
deprives  him  of  all  remedy  for  the  wrong 
done  him.  It  not  only  does  this,  but  it  at- 
tempts to  reverse  a  judgment  and  give  to  the 
defeated  party  the  mi  its  of  a  recovery 
awarded  to  another.  We  must  bear  in  mind 
that  a  judgment  has  been  rendered,  and  the 
rights  flowing  from  it  have  passed  beyond 
the  legislative  power,  either  directly  or  in- 
directly, to  reach  or  destroy.  After  adjudi- 
cation the  fruits  of  the  judgment  become 
rights  of  property.  These  rights  became 
vested  by  the  action  of  the  court,  and  were 
thereby  placed  beyond  the  reach  of  legisla- 
tive power  to  affect. 

We  have  been  referred  to  no  authority 
which  justifies  legislation  taking  such  rights 
away  arbitrarily,  and  we  know  of  no  theory 
upon  which  it  can  be  sustained.  Instances 
where  land  subject  to  a  lien  for  taxes  has 
been  sold  therefor,  and  the  owner  has  been 
required  to  pay  the  taxes,  as  a  condition  of 
maintaining  an  action  to  recover  the  land, 
or  the  borrower  of  money,  at  usurious  rates, 
is  required  to  repay  the  sum  equitably  due 
before  maintaining  a  suit  in  equity  to  en- 
force a  forfeiture  of  the  securities  held  by 
the  creditor,  are,  obviously,  not  analogous 
to  the  case  under  consideration. 

We  are  therefore  of  the  opinion  that  the 
repugnancy  between  the  law  and  the  consti- 
tutional rights  of  the  citizen  is  so  irreconcil- 
able that  the  law  must  fail. 

Another  serious  objection  to  the  law  seems 
to  exist  in  the  ambiguity  of  the  provisions 
relating  to  the  time  limited  for  making  tlie 
payments  required  by  it.  The  language  of 
the  Statute  requires  the  payment  to  be  made 
within  twenty  days  after  judgment,  and  the 
subsequent  portions  of  the  section,  provid- 
ing that  in  case  of  pending  appeals  the  pay- 
ment might  be  made  within  twenty  davs 
after  final  judgment,  would  seem  to  imply 
that,  in  other  cases,  the  time  must  be  limit- 
ed by  the  original  judgment.  If  this  be  so 
it  might  be  that  a  defendant,  by  taking  an 
appeal  and  staying  proceedings,  could  defeat 
any  effort  of  the  owner  to  make  the  pay- 
ments, and  thus  compel  him  to  lose  his  land 
although  he  might  be  willing  to  comply 
with  the  statute.  This  seems  to  show  tbt 
recklessness  with  which  the  owner*s  interests 
were  regarded  and  the  injustice  which  may 
be  perpetrated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction 
that  we  have  found  this  amendatory  Statute 
unconstitutional,  for  in  every  view  "in  which 
it  may  be  considered,  it  impresses  us  with 
the  conviction  that  it  is  grossly  inequitabl« 
and  unjust.     We  can  discover  no  reason  in 
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the  situation  of  tbe  purchaser  at  an  ille^l 
^execution  sale  under  tbe  existing  law  which 
justifies  the  adoption  of  the  careless,  ill-con- 
sidered and  inequitable  provisions  which  dis- 
tinguish this  legislation. 

The  amended  section  is  subject  to  many 
•ther  criticisms,   which  we   have   not  felt 


called  upon  to  make,  as  those  already  referred 
to  fully  justify  the  conclusion  we  have 
reached  in  tbe  case. 

TTie  order  sfiould  tJierefore  he  affirmed,  tntk 
costs. 

All  concur  (Earl,  J.,  in  result),  except 
FIncliy  J.,  absent. 
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Bama^es  to  a  tenant*  resulting  fi?om  an 
ii^nnctlon  obtained  without  suffioient  oause 
by  the  leaser,  which  prevented  him  from  culti- 
vatJnflT  the  land,  may  be  recovered  in  an  action 
on  the  covenants  In  the  lease,  although  there  may 
also  be  a  remedy  on  the  Injunction  bond. 

(July  9, 1891.) 

ERROR  to  the  Circuit  Court  for  Smyth 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  an  alleged  breach  by  defendant  of 
covenants  contained  in  a  lease  which  she  had 
executed  and  delivered  to  plaintiff.    Reversed, 

The  facts  are  stated  in  the  opioion. 

Mr.  F.  S.  Blair  for  plaintiff  in  error. 

Messrs.  Buchanan  ft  Buchanan,  for  de- 
fendant in  error: 


The  remedy  for  injury  or  dama^  resulting 
from  an  injunction  in  this  State  is  upon  the 
injunction  bond. 

Va.  Code  1887,  §  8442. 

No  action  can  be  maintained  for  instituting 
a  civil  suit  unless  it  was  done  maliciously  and 
without  probable  cause. 

4  Minor  Inst  pt.  I.  pp.  482, 488. 

We  have  no  case,  so  far  as  we  can  ascertain, 
where  damages  have  ever  been  allowed  for  in- 
juries resulting  from  an  injunction  except  up- 
on or  by  reason  of  the  bond  and  the  statute 
which  requires  it. 

See  Gorton  v.  Brown,  27  111.  489,  81  Am. 
Dec.  245. 

Could  any  other  action  be  resorted  to  by  the 
injured  party  he  would  then  have  two  actioDs, 
one  on  bond,  and  case,  or  covenant  for  dam- 
ages, and  thus  be  enabled  to  split  his  action, 
which  is  not  permissible. 

See  7  Rob.  Practice,  177,  note  81;  Bender- 
nagle  v.  Coeks,  19  Wend.  207, 82  Am.  Dec  448. 

should  no  bond  be  given  or  condition  im- 
posed by  tbe  court,  and  the  injunction  be 
granted,  the  resulting  injury  would  be  the  act 
of  the  court,  and  therefore  damnum  absque 


SonL^lnjunction  granted  wUh  cautUm. 

A  preliminary  injunction  frequently  operates  as 
a  decision  of  the  whole  question,  and  should  not  be 
granted  where  other  remedies  suffice.  Burch  v. 
Gavanaugh*  12  Abb.  Pr.  N.  8.  410. 

It  should  be  issued  with  caution,  and,  so  to  speak, 
reluctantly,  and  only  in  a  case  reasonably  free 
from  doubt.  Hifrglnson  v.  Farmers  L.  &  T.  Co.  22 
Hun,  479;  Woodward  v.  Harris,  2  Barb.  439:  Van 
Yeghten  v.  Howland,  12  Abb.  Pr.  N.  S.  461;  Ramsey 
V.  Erie  R.  Go.  38  How.  Pr.  1(16;  Redfleld  v.  Middle- 
ton,  7  Bosw.  649;  Gurnee  v.  Gdell,  13  Abb.  Pr.  284; 
Roberts  v.  Mathews,  18  Abb.  Pr.  199;  Brooklyn  C- 
A  J.  R.  Co.  V.  Brooklyn  C^ty  R,  Co.  88  Barb.  430; 
Central  Cfoss  Town  R.  Co.  v.  Bleecker  Ht.  &  F.  R* 
Co.  49  How.  Pr.  288. 

It  should  not  be  granted  in  every  case  in  which 
plaintiff  brings  himself  within  the  letter  of  tbe  rules 
allowing*  the  issuance  of  the  writ.  Regard  should 
be  had  to  the  nature  and  extent  of  the  injury 
which  plaintiff  would  suffer  if  the  injunction  should 
t)e  withheld,  and  also  to  the  consequences  to  de- 
fendant if  granted.  Bruce  v.  Delaware  &  H.  Canal 
Co.  19  Barb.  371;  Gallatin  v.  Oriental  Bank,  16  How. 
Pr.  258;  M'Cafferty  v.  Glazier,  10  How.  Pr.  476. 

It  should  not  be  granted  in  every  instance  of  a 
prima  facie  case  of  probable  right  to  a  final  injunc- 
tion, but  only  in  cases  where  without  it  the  court 
cannot  by  its  judgrment  do  Justice  between  the 
parties.    Van  Veghten  v.  Howland,  supra. 

It  should  not  be  granted  where  all  tbe  equities 
are  disapproved.  Central  Cross  Town  R.  Co.  v. 
Bleecker  St.  &  P.  R.  Co.  eupra. 

It  should  only  be  granted  where  it  appears  by  the 
oomplaint  that  the  plaintiff  is  enUtled  to  the  relief 
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demanded,  and  where  it  also  appeazs  by  affidavit 
that  suffioient  ground  exists  therefor.  Fowler  v. 
Bums,  7  Bosw.  687.  See  Hascall  v.  Madison  Uni- 
versity &  B.  E.  9oQ.  8  Barb.  174. 

Statutory  condttiona  must  he  complied  with. 

Where  a  statute  requires  the  giving  of  a  bond  as 
a  condition  precedent  to  the  granting  of  an  in- 
junction, the  court  is  not  at  liberty  to  disregard 
such  statute;  and  it  is  error,  in  such  case,  to  grant 
the  injunction  without  the  required  bond.  Miller 
v.  Parker,  78  N.  C.  68. 

But  the  bond  must  be  construed  and  governed  by 
the  statute  in  force  at  the  time  of  its  execution, 
and  a  'statute  then  enacted,  but  which  does  not 
take  effect  until  after  such  execution,  cannot  have 
a  retroactive  operation  so  as  to  affect  a  bond  given 
prior  thereto,  since  the  question  is  one  which  goes 
to  the  contract  itself  and  not  merely  to  the  remedy 
thereon.    Mix  v.  Vail,  86  111.  40. 

But  in  the  absence  of  any  statute  prescribing  the 
conditions  of  the  bond,  it  rests  in  the  discretion  of 
tbe  court  to  fix  the  terms  upon  which  the  relief 
may  be  granted,  and  where  plaintiff  gives  such 
bond  as  is  required  by  tbe  court,  and  fails  to  prose- 
cute his  suit  successfully,  he  is  liable  for  all  dam- 
ages sustained  by  reason  of  the  injunction.  New- 
ell V.  Partee,  10  Humph.  325;  Foster  v.  Shephard,  88 
Tex.  687;  2  High,  InJ.  9  1620. 

Bond  mtuft  indemnify  for  damages  sustained. 
The  recitals   of  an  injunction  bond  may  vary 
somewhat  in  phraseology,  but  the  pivotal  idea  re- 
mains the  same— they  all  aim  to  protect  the  defend- 
ant against  loss  or  damage  by  reason  of  the  Injunc- 
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injvria,  unless  the  injunction  should  be  sued 
out  maliciously  and  without  probable  cause. 

Toung  v.  Uregorie,  3  Call,  447;  Russell  v. 
Farley,  105  U.  8.  438,  26  L.  ed.  1060.  See 
Hilliard,  Inj.  p.  89;  High,  Inj.  ed.  1890, 
8  1648.  p.  101;  Lawton  v.  Oreev,  64  1^.  Y. 
326;  Keber  v.  Mercantile  Bank,  4  Mo.  App. 
195. 

I«ae3r«  J',  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Smyth  County,  rendered  at 
the  March  Term,  1890.  The  action  is  cove- 
nant, and  the  declaration  set  forth  that  on  the 
30th  day  of  December,  1881,  in  the  County  of 
Smyth,  the  defendant  leased  for  the  term  of 
five  years  to  the  plaintiff,  in  consideration  of 
the  sum  of  $3,000,  to  be  paid  to  her  as  stated 
in  the  deed  of  lease  executed  by  them,  certain 
real  estate  situated  in  the  saia  county,  with 
conditions  stated  and  set  forth  in  said  deed; 
that  the  plaintiff  performed  all  the  covenants 
of  the  said  deed  on  his  part,  but  that  the 
defendant  did  not  perform  on  her  part,  setting 
forth  the  breaches,  and  by  injunction  pre- 
vented the  plaintiff  from  cultivating  the  land, 
etc. ,  and  deprived  him  of  the  use  and  profit  of 
the  said  land  mentioned  in  the  declaration  from 
the  28th  day  of  November,  1883,  until  after 
the  expiration  of  the  lease;  that  the  said  in- 
junction was  by  decree  of  the  Supreme  Court 
of  Appeals  of  Virginia  dissolved,  and  the  bill 
dismi^^sed;  and  laid  his  damages  at  $4,500. 
The  defendant  demurred  to  the  declaration, 
which  demurrer  the  court  sustained,  and  ren- 
dered judgment  for  the  defendant,  from  which 
judgment  the  plaintiff  applied  for  and  obtained 
a  writ  of  error  to  this  court.     The  ground  of 


the  court's  decision  is  that  the  common-law 
action  of  covenant  will  not  lie  when  the 
alleged  breach  was  by  legal  process,  as  by  in- 
junction; that,  when  damage  was  caused,  and 
the  injunction  not  sustained,  the  injunction 
bond  furnished  the  only  remedy,  all  others 
being  merged  therein.  Mr.  High  says  (High, 
Inj.  ^  1648):  "Some  conflict  of  authority  ex- 
ists as  to  whether  a  defendant  in  an  injunction 
suit  may,  by  an  action  on  the  case,  recover 
damages  for  having  been  enjoined  without 
cause;  and  the  rule  has  been  broadly  stated 
that  no  such  right  of  action  exists.  The  better 
doctrine,  however,  seems  to  be  that  defend- 
ant's right  of  action  at  common  law  is  not 
merged  in  the  remedy  upon  the  bond,  and  that 
an  action  in  the  case  will  lie,"— citing  Gox  v. 
Taylor,  10  B.  Mon.  17.  Mr.  Barton  says,  in 
his  Chancery  Practice  (p.  478):  "The  right  to 
damages  upon  the  dissolution  of  an  injunction 
is  independent  of  any  statutory  provision  upon 
the  subject,  and  amid  some  conflict  of  the  de- 
cided cases  it  is  said  that  this  right  is  cumula- 
tive of,  and  in  addition  to,  the  right  of  action 
at  law  upon  the  injunction  bond.  While  the 
court  decrees  damages  upon  the  dissolution,  it 
canivot  go  beyond  the  injunction  bond,  so  far 
as  the  penalty  is  fixed  therein,  and,  when  dam- 
ages have  been  thus  awarded,  the  decree  of  the 
court  is  conclusive  as  to  the  amount  which  can 
be  recovered  in  an  action  on  the  bond;  but  not 
so  the  right  of  action  on  the  contract,  whose 
covenants  have  been  broken."  Mr.  Lawson 
says  (Lawson,  Rights,  Rem.  &  Pr.  §  8704): 
"  it  is  now  held  that  the  defendant  in  an  in- 
junction suit  has  a  common-law  right  of  action 
to  recover  damages  for  having  been  improper- 
ly enjoined,  in  aadition  to  his  remedy  upon  the 


iion,  if  the  court  should  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  Allen  v.  Brown, 
SLans.  611. 

Damages  cannot  be  recovered  beyond  the 
amount  specified  in  the  under talcin^r  on  which  the 
injunction  is  obtained.  Pacific  Mail  S.  S.  Co.  v. 
Toll,  10  N.  Y.  Week.  Dig.  2B0.  affirmed  85  N.  Y.  646. 

Where  a  preliminary  injunction  is  vacated  upon 
stipulation,  the  sureties  on  the  undertaking  are 
only  relieved  from  liability  for  damages  acciruing 
subsequent  to  the  time  of  its  vacation ;  they  are 
still  liable  for  ail.  damages  which  accrued  prior 
thereto  the  same  as  if  it  had  been  vacated  on  mo- 
tion or  by  a  decision  of  the  court.  Dickerson  v. 
Hermtmn,  10  N.  Y.  Week.  Dig.  368. 

What  damagea  may  be  considered. 

The  loss  of  the  use  and  rental  of  the  premise^ 
during  the  time  defendant  was  enjoined  is  a  proper 
element  of  damages  to  be  recovered  in  an  action 
upon  the  bond.  Smith  v.  WeUs,  46  Miss.  64;  Ho^ 
mer  v.  Campbell,  98  IlL  572;  Richardson  v.  Allen,  74 
Qa,719.    But  see  HiU  V.Hill,  59  Vt.Da. 

So,  too«  damages  for  ^he  crops  which  defendant 
was  prevented  by  the  injunction  from  harvesting 
may  properly  be  allow^ed  (Allen  v.  Brown,  5  Lans. 
511),  as  well  as  waste  committed  upon  the  premises 
while  defendants  were  deprived  of  their  possession 
by  the  injunction.  Richardson  v.  Allen,  supra;  2 
High,  Inj.  8d  ed.  6  1673. 

The  damages  which  the  enjoined  party  may  be 
entitled  to  for  losses  and  injuries  sustained  by  the 
operation  of  the  writ  are  as  various  as  the  subjects 
which  may  be  affected  by  such  restraint.  Those 
damages,  however,  are  ascertained  and  measured 
by  the  principle  of  giving  Just  and  adequate  com- 
pensation  for  actual  loss,  which  is  the  natural  and 
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proximate  result  of  the  injunction.  Bullock  v. 
f^rguson,  30  Ala.  227:  Collins  v.  Sinclair,  51  Til.  328; 
Hale  V.  Meegan,  89  Mo.  272:  Brown  v.  Tyler,  ;i4Tex. 
168;  Moulton  v.  Richardson,  49  N.  H.  76;  Hord  v. 
Trimble,  1  Litt.  4ia 

If  the  restraint  keeps  the  owner ,  of  the  property 
out  of  possession,  or  deprives  him  of  its  use,  the 
compensation  is  given  upon  the  same  principle  as 
in  otbei^  cases  of  wrongful  deprivation.  Where  a 
party  was  prevented  from  enjoying  the  benefit  of 
his  real  estate  by  injunction  which  was  obtained 
without  cause,  the  value  of  the  use  and  occupation 
was  given  (as  damages.  Rutherford  v.  Moore,  24 
Ind.  311;  Fleming  v.  Bailey,  44  Miss.  132.  See 
Sturges  V.  Knapp,  86  Vt.  439;  2  Sutherland,  Dam.  69. 

The  only  liability  created  by  an  injunction  bond 
is  for  such  damages  as  are  actually  sustained  by 
the  wrongful  suing  out  of  the  injunction.  Staples* 
V.White,  88  Teun.  30. 

The  dissolution  of  an  Injunction  is  prima  facte 
evidence  that  the  defendant  has  sustained  dam- 
ages.   Lemeunier  v.  McClearley,  41  La,  Ann.  411. 

In  a  suit  upon  an  injunction  bond  conditioned 
"for  the  payment  of  any  decree  or  order  that  may 
be  awarded  .  .  .  and  all  such  costs  and  damages** 
the  penalty  of  which,  with  interest,  is  less  than  the 
amount  for  which  the  obligor  became  liable,  plain- 
tiff may  recover  the  whole  penalty,  with  interest  to 
the  date  of  the  Judgment,  and  that  aggregate  to 
carry  interest  after  the  date  of  the  Judgment. 
State  V.  Purcell,  31  W.  Va.  44. 

Upon  a  proceeding  to  ascertain  the  damages  sus- 
tained by  a  party  in  consequence  of  an  injunction 
restraining  him  in  the  exercise  of  some  legal  right* 
it  is  proper  to  allow  the  expenses  Incurred  upon  a 
reference.    Holcomb  v.  Rice,  119  N.  Y.  698. 
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bond."  MitcMl  v.  Sauihwesiem  B.  Co.  75  Ga. 
898:  Manlate  v.  Vick^  55  Mies.  567;  Gorton  v. 
Brown,  27  111.  489;  Iron  Mountain  Bank  v. 
Mercantile  Bank,  4  Mo.  App.  505;  Hayden  v. 
Keith,  82  Minn.  277. 

In  some  of  the  States  this  matter  is  regulated 
by  statute,  and  it  is  provided  by  law  that  be- 
fore decree  defendant  may  file  his 'account  for 
all  damages,  and  have  them  in  that  suit  allowed; 
but  when  there  is  no  specific  mode  prescribe(^ 
by  the  statute  of  assessing  damages,  and  no 
such  provision  exists  by  statute,  the  right  of 
action  at  law  is  in  addition  to  the  remedv  upon 
ibe  bond.    The  declaration  states  a  good  cause 


of  action,  and  the  demurrer  should  have  been 
overruled.  The  defendant  was  undoubtedly 
bound  by  hei  deed;  and  if,  without  sufi^cieoi; 
cause  (and  the  dissolution  of  the  injunction  and 
dismissal  of  the  bill  is  conclusive  of  that),  the 
defendant  deprived  the  plaintiff  of  the  benefits 
and  profits  accruing  to  him  thereunder,  she 
should  undoubtedly  respond  in  damagea 

Uie  judgment  appealed  from  is  erroneous,  and 
the  same  mil  be  reversed  and  annulled,  and  the 
cause  remanded  for  a  new  trial  to  be  had 
therein,  when  the  demurrer  must  be  over- 
ruled, and  the  case  proceeded  In  to  final  judg- 
ment upon  the  merits. 


MICHIGAN   SUPREME    COURT. 


WHITE  SEWING  MACHINE  CO. 
Milo  H.  DAEIN  et  al..  Appts, 
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1.  The  interlineation  of  an  a§npeement 
to  pay  attorneys'  fees  in  that  clause  of  a 
bond  to  seoure  an  asrent^s  possible  indebtedness 
to  bis  principal,  in  which  the  obligors  bind  them- 
selves to  pay  the  penalty  which  has  been  fixed  at 
a  definite  amount,  is  not  a  material  alteration 
which  will  avoid  the  bond,  under  a  statute  pro- 
viding that  in  suits  on  such  bonds  if  a  breach  is 
found  to  exist  the  Jury  shall  assess  the  damages, 
after  which  Judgment  shall  be  entered  for  the 
penalty  and  execution  Issued  for  the  damages  as- 
sessed. 

8.  Alteration  of  a  bond  after  ezeentiony 
by  an  ag^ent  of  the  obligee  without  authority, 
express  or  implied,  will  not  avoid  it. 

(July28,160L) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  in  favor  of 


plaintiff  in  an  action  upon  a  penal  bond.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hanchettt  Stark  ft  Hanchett, 
for  appellants: 

If  made  with  fraudulent  intent  the  alteration 
of  this  bond,  even  if  immaterial,  will  discbarge 
the  sureties. 

I  Greenl.  Ev.  §  568. 

If  Mr.  Van  Ness,  acting  for  the  White  Sew- 
ing Machine  Company,  inserted  the  words  "at- 
torneys' fees"  after  the  execution  of^the  bond 
without  the  knowledge  and  consent  of  the  de- 
fendants, intending  thereby  to  produce  some 
benefit  to  the  Company,  his  act  was  a  fraud  on 
the  defendants,  even  though  the  insertion  of 
the  words  in  no  way  changed  their  liability,  or 
affected  the  instrument. 

Adams  Y..Frye,  8  Met.  108;  Van  Brunt  v. 
Eoff,  35  Barb.  501;  Turner  v.  Billagram,  % 
Cal.  528. 

Any  material  alteration  made  in  this  instru- 
ment without  the  consent  of  the  defendants 
after  they  executed  it  discharges  them  from 
liability. 


NOTB.— Party  producino  instrumefnl  must  aecouni, 
for  aVttrations. 

The  party  producing  a  writing  as  genuine  which 
has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  ques- 
tion in  dispute,  must  account  for  the  appearance 
of  alteration.  He  may  show  that  the  alteration 
was  made  by  another,  without  his  concurrence,  or 
otherwise  properly  or  innocently  made,  or  that  the 
alteration  did  not  change  the  meaning  or  language 
of  the  instrument.  If  he  do  that,  he  may  give  the 
writing  in  evidence,  but  not  otherwise.  Gal.  Ck)de 
av.  Proo.  6 1882. 

Evidence  tending  to  show  that  the  alteration  or 
erasure  was  made  by  a  stranger  to  the  Instrument 
is  always  competent  as  by  intendment  of  law, where 
such  appears  to  be  the  case,  and  there  Is  no  pro- 
curement or  connivance  by  either  party,  an  altera- 
tion or  erasure  does  not  avoid  the  Instrument. 
Hunt  V.  Gray,  85  N.  J.  L.  227;  Ford  v.  Ford,  17  Pick. 
418;  Davis  v.  Carlisle,  6  Ala.  707;  Piersol  v.  Grimes, 
10  Ind.  129, 95  Am.  Dec.  6T3;  Crockett  v.  Thomason, 
A  Sneed,  842;  Boston  v.  Benson,  12  Gush.  61;  Nichols 
V.  Johnson,  10  Conn.  192;  Lewis  v.  Pasm,  8  Cow.  71, 
18  Am.  Dec.  427;  Blgelow  v.  Stilpben,  85  Vt.  621; 
Boyd  V.  McConnell,  10  Humph.  68;  Croft  v.  White, 
K  Miss.  456:  Lubbering  v.  Kohlbrecher,  22  Mo.  596; 
Lee  V.  Alexander,  9  B.  Mon.  25,  48  Am.  Dec.  412. 

The  material  alteration  of  a  written  instrument 
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without  tbe  knowledge  or  consent  of  the  maker 
renders  it  absolutely  void,  even  in  the  hands  of  an 
innocent  holder.  Angle  v.  Northwestern  L.  Ins» 
Co.  92  U.  8.  380, 23  L.  ed.  556. 

Some  cases  hold  that  in  the  case  of  a  deed  any 
alteration,  whether  materia  I  or  not,  avoids  it.  Den 
V.  Wright,  7  N.  J.  L.  212;  Wallace  v.  Harmstad,  15 
Pa.  462,  58  Am.  Dec.  608. 

If  tbe  alteration  is  noted  in  tbe  attestation  clause, 
it  is  sufficient  If  it  appears  in  the  same  Ink  and 
handwriting  with  the  body  of  the  instrument.  It 
may  suffice.  If  the  alteration  is  against  the  inter- 
est of  the  party  claiming  under  the  Instrument,  it 
is  presumed  properly  made.  Bailey  v.  Taylor,  11 
Conn.  531. 

Generally  speaking,  if  nothing  appears  to  the 
contrary,  the  alteration  will  be  presumed  to  be  con- 
temporaneous  with  the  execution  of  the  Instru- 
ment  Trowel  v.  Castle,  1  Keb.  23;  Fitzgerald  v. 
Fanconberge,  Pltzg.  207,  218;  BaUey  v.  Taylor,  11 
Conn.  531,  684;  Gooch  v.  Bryant.  18  Me.  386, 390;  Pul- 
len  V.  Hutchinson.  25  Me.  249,  254. 

The  general  rule  is  tbat  where  any  suspicion  is 
raised,  as  to  the  genuineness  of  an  altered  instru- 
ment, whether  it  be  apparent  upon  inspection  or 
Is  made  so  by  extraneous  evidence,  the  party  pro- 
ducing the  instrument  and  claiming  under  it  is 
bound  to  remove  the  suspicion  by  accounting  for 
the  alteration.    Exceptions  to  the  rule  undoubted- 
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Peoj^  V.  Brown,  2  Dougl.  9;  Wait  v.  Pome- 
toy,  5o  Mich.  426;  Holmes  v.  Trumper;  22 
Mich.  427;  Miller  v.  J^/jfoy,  26  Mich.  249; 
Bradley  v.  Jfown,  87  Mich.  1;  Aldrich  v.  5im»<A, 
Id.  468. 

The  alteration  makes  a  provision  for  an  at- 
torneys' fee,  and  this  renders  void  the  entire 
clause  providing  for  an  additional  10  per  cent. 

BnUoek  v.  TayU/r,  89  Mich.  187;  Meyer  v. 
Hart,  40  Mich.  517,  522. 

The  insertion  of  these  words,  then,  effected 
a  material  alteration  of  the  contract,  and  al- 
though the  change  was  favorable  to  the  de- 
fendants they  are  released  from  liability. 

People  V.  Brown  y  supra;  Brandt,  Suretyship, 
§  838;  Hewins  v.  CargiU,  67  Me.  564. 

Mr.  John  M.  Bro<»kfl»  for  appellee: 

The  entire  provision  for  the  10  per  cent  in 
case  of  suit,  with  or  without  the  words  ''attor- 
neys' fees,"  is  absolutely  void.  In  either  case, 
the  purpose  is  to  impose  upon  the  obligors  the 
cost  of  possible  litigation,  and  an  agreement  to 
pay  more  than  the  taxable  costs  is  void. 

Bullock  V.  Taylor,  89  Mich.  137;  Myer  v. 
Hart,  40  Mich.  517-522;  8tate  v.  Taylor,  10 
Ohio,  878;  Sfielton  v.  GiU,  11  Ohio.  417;  Mar- 
tin V.  Belmont  Bank  Trustees,  18  Ohio,  268. 

Such  provision  beinff  void,  the  insertion  of 
the  words,  "attorneys'  fees,"  if  made  after  the 
execution  of  the  bond,  would  not  be  a  ma- 
terial alteration,  as  it  would  not  change  the 
liability  of  the  obligors. 

Miller  v.  Mnley,  26  Mich.  249-253,  aflBrmed 
in  Qano  v.  Heath,  36  Mich.  441;  Leonard  v. 
Phillips.  89  Mich.  182;  Goodenow  v.  Cttrtis,  88 
Mich.  505,  509;  First  Nat  Bank  of  Port  Huron 
V.  Carson,  60  Mich.  432,487;  Weaver  y.  Brom- 
ley, 8  West.  Rep.  190.  65  Mich.  218. 

A  material  alteration,  if  made  by  one  hav- 
ing authority,  avoids  an  instrument,  while  an 
immaterial  alteration  does  not;  and  the  intent 
is  unimportant. 

Fuller  V.   Green,  64  Wis.  159;  Bobinson  v. 


Phomix  Ins,  (k,  26  Iowa,  480, 435;  Leonard  i. 
Phillips,  Goodenow  v.  Curtis  and  Weaver  i. 
Bromley,  supra. 

An  agent  to  sell  goods  and  receive  and  tnoB- 
mit  the  price  to  his  principal,  is  not  the  agent 
of  his  principal  to  alter  a  note  so  received;  and 
an  alteration  by  him  is  simply  deemed  a  spolia- 
tion. 

Bigelow  v.  Stilphen,  35  Yt.  521;  HuniY.Qray, 
35  K  J.  L.  227. 

Champliiiy  Ch,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  bond  given  bv  Mih 
H.  Dakin  as  principal,  and  Aaron  T.  BlisBaDd 
Anthony  Byrne  as  sureties,  to  the  plaintiff,  to  se- 
cure any  indebtedness  incurred  by  Dakin  to  the 
plaintiff  while  acting  as  its  agent  in  selling 
sewing  machines.  In  Januaiy,  1888,  Mr.  Van 
Ness,  an  agent  of  the  plaintiff,  employed  to 
procure  dealers  in  the  White  sewing  machines, 
made  a  contract  with  the  defendant  Dakin,  bj 
which  Dakin  was  given  the  exclusive  right  to 
deal  in  White  sewing  machines  within  oeAain 
territory.  It  is  the  custom  of  the  plaintiff  to 
require  dealers  to  give  a  bond  to  secure  the 
company  on  any  indebtedness  to  them  which 
may  be  incurred  bv  such  dealers.  Blank 
forms  are  furnished  by  the  company  and 
are  filled  out  by  Van  Ness  when  needed.  Mr. 
Dakin  signed  the  k)ond  in  this  case,  and  ob- 
tained the  signatures  of  the  defendants  Bliw 
and  Byrne  as  sureties,  and  delivered  it  to  Mi. 
Van  Ness,  who  forwarded  it  to  the  plaintiff. 
The  f ormaJ  part  of  the  bond,  before  stating  the 
condhions,  reads  as  follows:  "Know  all  men 
bv  these  presents,  that  Milp  H.  Dakin,  Aaron 
T.  Bliss  and  A.  Byrne  are  hereby  held  and 
firnilybound,  severally  and  individually,  unto 
the  White  Sewing  Machine  Company  in  the 
sum  of  one  thousand  dollars,  lawful  money  of 
the  United  States  of  America,  to  be  paid  to  the 
White  Sewing  Machine  Company,  their  repre- 


ly  arise,  as  where  the  alteration  Is  properly  noted 
in  the  attestation  clause,  or  -where  the  alteratiOD  is 
against  the  interest  of  the  party  deriying  title  un- 
der the  instrumoDt.  Smith  v.  United  States.  69  U. 
S.  2  Wall.  21»,  17  L.  ed.  788. 

The  party  who  produces  an  altered  instrument  is 
grenerally  bound  to  explain  the  alteration  or  eras- 
ure, if  it  is  in  a  material  point.  Jacksbn  y.  Osborn, 
2  Wend.  555;  Chappell  v.  Spencer.  23  Barb.  584. 

This  is  especially  the  rule  where  che  alteration  is 
suspicious,  and  is  beneficial  to  the  holder.  TiUou 
V.  Clinton  &  E.  Mut.  Ins.  Co.  7  Barb.  564;  i^cker  v. 
Ledyard,  8  Barb.  614;  O'Donnell  v.  Harmon,  3  Daly. 
424. 

The  instrument,  with  all  the  curcumstances  of  its 
history,  its  nature,  the  appearance  of  the  altera- 
tion, the  possible  or  probable  motives  to  the  alter- 
ation, or  against  it,  and  its  effects  upon  the  parties 
respectively,  ought  to  be  submitted  to  the  Jury; 
and  the  court  cannot  presume,  from  the  mere  fact 
that  an  alteration  appears  on  the  face  of  the  in- 
strument, whether  under  seal  or  otherwise,  that  it 
was  made  after  the  signing.  Maybee  v.  Snlffen,  2 
E.  D.  Smith,  1, 10. 

The  party  introducing  or  offering  in  evidence  a 
deed  that  has  been  altered  by  erasure  or  interline- 
ation must  show  that  the  alteration  was  made  be- 
fore delivery.    Jordan  v.  Stewart,  28  Pa.  244. 

But  it  has  been  held  that  the  presumption,  in  the 
first  instance,  is.  that  the  alteration  apparent  on  its 
face  was  made  before  execution,  so  that  it  will  be 
13  L.  R.  A. 


admitted  in  evidence  without  any  proof  on  the  sub- 
ject. Printup  V.  Mitchell.  17  Ga.  658;  Boothby  v. 
Stanley.  84  Me.  115. 

The  nature  of  the  alteration  should  doubtless  be 
considered  in  determining  whether  the  party  of- 
fering the  instrument  is  bound  to  give  evideaoe 
explaining  the  alteration.  If  the  alteration  make 
the  deed  more  favorable  to  the  party  producing  it, 
that  alteration  becomes  suspicious  and  must  be  ex- 
plained; while  in  other  cases  no  explanation  need 
be  given.  Himtington  v.  Finch.  8  Ohio  St.  445: 
Wilde  V.  Armsby.  6  Cush.  314. 

If  the  alteration  be  merely  verbal  and  immatsri- 
al.  it  will  not  affect  the  instrument,  though  nuule 
after  delivery.  Arnold  v.  Jones,  2  R.  1. 845;  3  Phfl- 
Upps,  Ev.  388,  note. 

It  is  not  every  alteration  that  will  destroy  an  In- 
strument. In  order  to  produce  that  effect  tftie 
alteration  must  be  materia).  Flint  v.  Cralfl:,  51 
Barb.  819.  And  l^e  weight  of  adjudication  incltnes 
to  the  view  that  an  alteration  obviously  noD-pre|a- 
dicial  in  its  nature  will  not  vitiate  the  instrument 
Sip  V.  Huey.  3  Atk.  93;  Hornby  v.  Matcham.  16  Sim. 
325;  People  v.  Muzzy.  1  Denio.  230;  Dunn  v.  dem- 
ents, 52  N.  C.  58;  Pequawket  Bridge  v.  Matbee^  8  H. 
H.  139;  Lanardon  v.  Paul,  2U  Vt.  217:  Nichiris  t. 
Johnson,  10  Conn.  192. 

For  further  authority  upon  this  subject,  see  ndm 
to  Wilson  V.  Hayes  (Minn.)  4  L.  R.  A.  196:  Palmer  t. 
Poor  (Ind.)  6  L.  R.  A.  469,  and  Sanders  v.  Bagwell 
(S.  C.)7L.R.A.74S. 
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flentatives  or  assigns;  for  which  payment  (to* 
sether  with  10  per  cent  attorneys'  fees  thereon 
m  case  of  suit  on  this  bond)  well  and  truly  to 
be  made,  they  bind  themselves,  their  heirs,  ex- 
ecutors and  administrators,  and  separate  estates, 
jointly  and  severally,  firmly  bv  these  presents. 
Sealed  with  their  seals.  Dated  the  twenty-13  f th 
day  of  January,  one  thousand  eight  hundred 
and  eighty-eight."  Then  follows  the  condi- 
tion of  the  bond,  which  was  to  pay,  or  cause 
to  be  paid,  any  and  every  indebtedness  or  lia- 
bility then  existing,  or  which  may  thereafter 
in  any  manner  exist,  or  be  incurred  on  the 
part  of  Mllo  H.  Dakin  to  the  White  Sewing 
Jfachine  Company,  eta  The  words  "attor- 
neys' fees"  appear  to  have  been  interlined  in 
the  bond  between  the  words  "10  per  cent"  and 
the  word  "thereon."  The  only  questions  pre- 
sented by  the  record  are:  first,  was  the  inser- 
tion of  the  words  "attorneys*  fees"  a  material 
alteration,  if  inserted  after  the  bond  was  exe- 
cuted? Second,  if  inserted  by  Van  Ness  after 
it  was  executed,  and  before  it  was  forwarded 
by  him  to  the  plaintiff  for  acceptance  or  rejec- 
tion, did  it  render  the  bond  invalid  in  hands 
of  the  plaintiff? 

Clearly  the  alteration  by  the  insertion  of  the 
words  "attorneys'  fees"  was  immaterial.  An 
alteration,  to  be  material,  must  be  in  a  mate- 
rial part  of  the  instrument,  and  affect  the  rights 
and  liabilities  of  the  parties  thereto.  Am.  & 
Bng.  Encyclop.  Law,  p.  605.  This  instru- 
ment is  not  a  money  bond,  and  the  action  upon 
it  is  regulated  by  the  Statute,  which  provides 
that,  "when  an  action  shall  be  prosecuted  in  any 
court  of  law,  upon  any  bond  for  the  breach  of 
any  condition  other  than  for  the  payment  of 
money,  or  shall  be  prosecuted  for  any  penal 
sum  for  the  non-performance  of  any  covenant 
or  written  agreement,  the  plaintiff,  in  his  dec- 
laration, shall  assign  the  specific  breaches  for 
which  the  action  is  brought."  And  "upon  the 
trial  of  such  action,  if  the  jury  find  that  any 
assignment  of  such  breaches  is  true,  and  that 
the  plaintiff  should  recover  damages  therefor, 
they  shall  assess  such  damages,  and  shall  spec- 
ify the  amount  thereof  in  their  verdict,  in  ad- 
dition to  their  finding  upon  any  other  question 
of  fact  submitted  to  them."  And  "in  every 
such  action,  if  the  plaintiff  recover,  the  verdict 
of  the  jury,  assessing  the  plaintiff's  damages, 
shall  be  entered  on  the  record,  and  judgment 
shall  be  rendered  for  the  penalty  of  the  bond, 
or  for  the  penal  sum  forfeited,  as  in  other  ac- 


tions of  debt,  together  with  the  costs  of  suit, 
and  with  a  further  judgment  that  the  plaintiff 
have  execution  to  collect  the  amount  of  dama- 
ges so  assessed  by  the  jury ;  which  damages  shall 
be  so  specified  in  such  judgment."  2  How. 
Stat.  §§  7737-7789.  The  penalty  of  this  bond 
is  $1,000.  no  more  and  no  less,  and  no  recovery 
can  exceed  that  amount.  Bishop  v.  Freeman, 
42  Mich.  583;  Odd  FeUows  v.  Morrison,  42 
Mich.  623;  Spencer  v.  Peny,  18  Mich.  894. 
The  damaees,  including  the  interest,  wh^re  it  is 
proper  to  allow  it  to  be  assessed  under  the  con- 
ditions, cannot  exceed  the  penalty;  and,  if  they 
equal  the  penalty,  they  can  only  draw  interest 
from  the  date  of  the  judgment.  In  this  case, 
as  in  the  other  cases  under  the  Statute,  the  re- 
covery and  judgment  would  be  for  the  penalty 
of  the  bond,  and  the  further  judgment  that  the 
plaintiff  have  execution  for  the  damages  as- 
sessed. The  promise  to  pay  10  per  cent  as  at- 
torneys' fees  is  no  part  of  the  penalty  of  the 
bond,  and  by  no  possibility  can  it  affect  the 
judgment  to  be  rendered  upon  the  bond,  nor 
the  amount  of  damages  to  be  assessed. 

Second.  If  any  alteration  was  made  after  the 
execution  of  the  bond,  it  was  done  by  Van 
Ness,  and  although  he  was  the  agent  of  the 
plaintiff,  and  received  and  forwarded  the  bond 
in  question  to  the  plaintiff  for  its  approval  or 
rejection,  yet  there  is  no  testimony  in  this  rec- 
ord tending  to  show  that  he  was  expressly  or 
impliedly  authorized  to  make  any  alteration 
in  the  bond.  The  rule  of  law  is  that,  when  an 
alteration  is  made  by  a  third  party,  it  is  an  act 
of  spoliation,  and  the  alteration,  although  ma- 
terial, cannot  invalidate  the  written  instrument; 
and,  when  the  spoliation  is  done  by  the  agent 
of  one  of  the  parties,  it  will  not  avoid  the  con- 
tract, if  the  agent  bad  no  express  or  implied 
authority  to  do  it.  1  Am.  &  Eng.  Encyclop. 
Law,  p. "605;  Van  Brunt  v.  Eoff,  85  Barb.  501 ; 
Collins  V.  Makepeace,  13  Ind.  448;  Hunt  v. 
Gray,  35  N.  J.  L.  227;  Bigelow  v.  Stilphen,  35 
Vt.  521;  Millers,  Reed,  3  Grant,  Cas.  51,  27 
Pa.  244;  Terry  v.  HazleiDood,  1  Duvall,  104. 

The  declaration  counts  upon  the  bond  as  be- 
ing in  a  penalty  of  $1,000,  and  assigns  breaches 
of  the  conditions.  It  follows  that  the  bond 
would  be  a  valid  instrument  in  the  hands  of 
the  plaintiffs  for  what  it  was  before  the  altera- 
tion was  made. 

The  errors  assigned  must  be  overruled,  and 
the  judgment  affirmed,  with  costs  in  both  courts. 

The  other  Justices  concurred. 
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Richard  P.   HALLOWELL,   Assignee,   etc., 

of  Joseph  W.  Smith, 

f}. 

BLACKSTONE  NATIONAL  BANK. 


(. 


.Mass.. 


-) 


1.  A  pledge  of  securities  as  collateral 
for  a  note  which  authorizes  their  sale  "  on  the 
noQ-performance  "  of  the  promise,  and  the  appli- 
cation of  the  proceeds  to  pay  the  note,  and  malces 
the  surplus  applicable  '*to  any  other  note  or 

Note.— See  note  to  Fall  River  Nat.  Bank  v.  Blade 
{IflasB.)  12  L.  B.  A.  131. 
18  L.  R.  A. 


claim  "  held  by  the  pledgee  against  the  pledgor,  is 
an  absolute  pledge  of  the  securities  for  such  other 
notes  or  claims,  the  right  to  enforce  which  does 
not  depend  on  non-payment  of  the  principal  note. 

8«  Failure  to  pay  the  whole  of  a  demand 
note  "vrhen  demanded,  or  to  procure  the 
extension  of  the  balance  as  a  time  loan,  is  a 
breach  of  an  agreement  to  pay  on  demand,  with- 
in the  meaning  of  a  provision  in  a  pledge  of 
collaterals  that  in  the  event  of  such  breach  their 
surplua,  after  satisfying  the  note,  may  be  applied 
to  other  demands  against  the  maker;  and  the 
fact  that  the  holder  has  agreed  not  to  press  the 
demand  without  further  notice  is  ImmateriaL 
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8.  Claims  tLgainat  the  firm  of  which  the 
maker  of  a  hote  is  a  member  are  iDcluded 
in  a  provision  in  his  pled^  of  collaterals  to  secure 
the  note  that,  on  his  failure  to  pay  it  when  due, 
any  excess  of  the  collaterals  may  be  applied  to 
'*any  other  note  or  claim**  held  against  him  by 
the  pledgee. 

(September  8, 1881.) 

REPORT  from  the  Supreme  Judicial  Court 
for  Suflfolk  County  (Field,  Oh,  J.)  for  the 
opinion  of  the  full  court  of  a  suit  brought 
to  redeem  certain  securities  which  had  been 
pledged  by  complainant's  insolvent  assignor  to 
defendant  as  collateral  for  certain  of  his  obli- 
gations.    Bill  dismissed. 

Complainant's  assignor  executed  and  deliv- 
ered to  defendant  a  note,  of  which  the  follow- 
ing is  a  copy: 
26000  Dolls.        Boston,  Mass.  Dec.  14, 1888. 

On  demand,  after  date,  with  interest  at 
per  cent,  I  promise  to  pay  to  the  Blackstone 
National   Bank  of  Boston,  or  order,  at  said 
Bank,  Twenlyflve  Thousand  ysh  Dollars,  for 
value  received,  having  deposited  with 

this  obligation  as  Collateral  Security, 
149  Shares  Smith  &  Dove  Man'g  Co., 
200      "      Pacific  Guano  Co.,  with 

authority  to  sell  the  same,  or  any  collateraJs 
substituted  for  or  added  to  the  above,  without 
notice,  either  at  public  or  private  sale,  or  other- 
wise, at  the  option  of  the  said  Blackstone 
National  Bank,  on  the  non-performance  of 
this  promise,  said  bank  applying  the  net  pro- 
ceeds to  the  payment  of  this  note,  and  account- 
ing to  me  for  the  surplus,  if  any;  and  it  is 
hereby  agreed  that  such  surplus,  or  any  excess 
of  collaterals  upon  this  note,  shall  be  appli- 
cable to  any  other  note  or  claim  against  me 
held  by  said  bank.  Should  the  market  value 
of  any  security  pledged  for  this  loan,  in  the 
judgment  of  the  holder  or  holders  hereof, 
dechne,  I  hereby  agree  to  deposit  on  demand 
(which  may  be  made  by  a  notice  in  writing, 
sent  by  mail  or  otherwise  to  mv  residence  or 
place  of  business)  additional  collateral,  so  that 
the  market  value  shall  always  be  satisfactory 
to  said  bank,  and  failing  to  deposit  such  addi- 
tional security,  this  note  shall  be  deemed  to  be 
due  and  payable  forthwith,  anything  herein- 
before expressed  to  the  contrary  notwithstand- 
ing, and  the  holder  or  holders  mav  immediately 
reimburse  themselves  by  the  safe  of  the  secu- 
rity; and  it  is  hereby  agreed  that  the  holder  or 
holders  of  this  note,  or  any  person  in  his  or 
their  behalf,  may  purchase  at  any  such  sale. 
Joseph  W.  Smith. 

[Indorsed  on  back]:  Waiving  demand  and 
notice.  Geo.  W.  Dove. 

Jan.  8, 1889— Received  five  thousand  dollars. 

Jan.  5, 1889--Received  tve  thousand  dollars. 

The  further  facts  sufficiently  appear  in  the 
opinion. 

J/r.  J.  B.  Warner,  for  plaintiff: 

There  was  no  such  '•non-performance"  by 
Smith  as  entitled  the  Bank  to  cut  off  by  a  sale 
his  right  to  redeem  his  stock. 

The  security  is  primarily  pledged  for  his 
note  alone,  and  if  this  note  was  not  dishonored 
the  defendant  acquired  no  further  claim  to  the 
stockr 

Hathaway  v.  Fall  Biter  Nat,   Bank,   181 
Mass.  14. 
18  L.  R.  A. 


The  conduct  of  the  Bank  in  assuring  Smith 
that  the  demand  was  not  then  inaisred  on,  and 
the  resulting  understanding,  upon  which  Smith 
must  be  presumed  to  have  relied,  supply  all 
the  elements  of  estoppel. 

Blake  V.  Exehanffe  Mut,  Ins.  Co.  cf  Phils, 
12  Gray.  265;  Knickerbocker  L,  Ins.  Co.  v. 
Norton,  96  U.  S.  284,  24  L.  ed.  689;  Neu)  York 
L,  Ins,  Co.  V.  Egglesion,  96  U.  8.  572,  24  L 
ed.  841. 

But  even  if  the  note  was  so  dishonored,wbeD 
the  plaintiff  offered  to  pay  it,  that  the  Bank 
already  had  a  right  to  sell  the  stock,  still  the 
right  of  redemption  was  not  cut  off  so  long  as 
the  Bank  held  the  stock. 

The  terms  of  the  note  do  not  make  thestO(^ 
security  for  other  debta  simply  upon  non  pay- 
ment of  the  note.  Upon  non-payment  the 
stock  may  be  sold,  but  it  is  not  until  it  fan 
been  sold,  the  note  paid,  and  a  surplus  ob- 
tained, that  the  right  of  the  Bank  to  apply 
that  surplus  takes  e&ct. 

Hathaway  v.  FaU  River  Nat.  Bank,  supra. 

The  plaintiff's  offer  to  pay  the  note,  being 
accompanied  with  present  ability  andactuu 
intention  to  pay,  has,  at  least  in  equity,  all  the 
effect  which  a  tender  upon  the  same  condition 
could  have. 

Cumnock  v.  Newburyport  8av.  Inst,  2  New 
Eng.  Rep.  588,  142  Mass.  842,  847. 

The  duties  of  pledgor  and  pledgee  are  recip- 
rocal, and  the  right  to  a  return  of  the  security 
is  indissolubly  ^und  with  the  obligation  to 

Whether  or  not  this  right  is  correctly  treat- 
ed as  making  a  strict  legal  condition,  as  io 
many  cases  (Cortelyou  v.  Lansing,  2  Cai.  Cas. 
200;  Halpin  v.  Phenix  Ins.  Co,  118  N.  T.  165; 
Cass  V.  Higenbotam,  1  Cent.  Rep.  815, 100  N.  Y. 
248;  Ocean  Nat,  Bank  v.  Fant,  50  N.  T.  474; 
Stuart  V.  Bigler,  98  Pa.  80),  it  would  probably 
be  recognized  in  some  way,  even  at  law.  so  far 
as  to  prevent  an  enforcement  of  the  debt  if  the 
creditor  had  destroyed  the  security  or  expresaly 
refused  to  restore  it. 

In  equity  the  creditor's  obligation  to  retain 
the  security  is  concurrent  with  that  of  the  debt- 
or to  pay  his  debt,  and  the  debt  cannot  be  en- 
forced unless  at  the  same  time  the  security  is 
restored. 

Palmer  v.  Hendrie,  27  Beav.  849;  Kinnaird 
V.  Trollops,  L.  R.  89  Ch.  Div.  636. 

The  mere  fact  that  a  return  of  the  security 
is  refused  seems,  in  this  court,  to  be  sufficient 
ground  for  proceedings  in  equity  to  obtain  it 
on  pavment  of  the  debt. 

Bartlett  v.  Johnson,  9  Allen,  680;  FowU  v. 
Ward,  113  Mass.  548;  Hathaway  v.  Fall  Riwr 
Nat,  Bank,  supra.  See  Newton  y.  Fay,  10  Al- 
len, 504;  Kemp  v.  Westbrook,  1  Ves.  8r.  278. 

In  the  sense  that  a  debt  owed  by  my  firm 
can  be  enforced  against  all  the  members,  in- 
cluding me,  the  firm  debt  is  my  debt;  but  the 
expression  "claims  against  me"  naluraUy 
points  to  individual,  not  Joint,  claims,  and  it  i« 
a  matter  for  consideration  which  is  meant. 

Emerson  v.  Knower,  8  Pick.  68. 

The  property  was  Smith's  individually,  and 
he  would  not  naturally  devote  it  to  paying 
firm  debts.  Considerine  the  usual  mercantile 
view  of  a  firm,  which  the  law  recognizes  at 
different  from  the  legal  view  (Corey,  Accounta, 
chap.  4),  Smith  would  hardly  have  intended 
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anything  but  his  own  debts  when  he  used  the 
word  **me." 

The  personal  and  the  partnership  relations 
are  not  to  be  confused,  and  should,  be  recog- 
nized as  distinct  unless  there  is  a  clear  inten- 
tion to  treat  them  on  the  same  tooting. 

Be  Tuff,  L.  R.  19  Q.  B.  Div.  88;  WeBtenhcHm 
▼.  SheffUld  Union  Bkg.  Co.  54  L.  T.  N.  8.  746. 

The  form  of  the  note  was  a  printed  blank 
furnished  by  the  Bank,  and  was  such  as  would, 
presumably,  have  been  used  if  Smith  had  not 
been  a  member  of  any  firm.  It  is  a  mere  acci- 
dent that  the  language  can  cover  a  state  of 
facts  which  neither  party  bad  in  mind,  and  it 
would  strain  too  far  the  effect  of  a  printed 
form  to  make  it  cover  more  than  was  obvious 
at  the  time. 

Chtton  V.  Atlas  Nat.  Bank,  4  New  Eng.  Rep. 
669.  145  Mass.  43.  See  Kx  parte  Freen,  2  Gill 
^  J.  246;  Ohuek  v.  Freen,  Mood.  &  M.  259; 
Exparte  McKmna  {City  Bank  Case),  3  De  G.  F. 

6  J.  629. 

Mr.  Frank  E.  Fits,  for  defendant: 

A.  borrower  can  bind  collateral  deposited 
with  his  obligation  as  security,  also,  for  other 
obligations  which  may  be  held  against  him  by 
the  bolder  of  the  principal  obligation. 

Riefiardaon  v.  Washington  Bank,  8  Met.  536; 
WiUox  V.  Fairhaven  Bank,  7  Allen,  270; 
Moors  V.  Washburn,  6  New  Eng.  Rep.  680, 147 
Mass,  844;  FaU  River  Nat.  Bank  v.  Slade,  12 
L.  R  A.  131, 153  Mass. — . 

Parties  having  a  legal  capacity  to  contract 
have  a  right  to  make  such  stipulations  between 
themselves  as  they  see  fit,  provided  they  do  not 
contravene  the  law;  and  such  stipulations  are 
to  be  faithfully  observed  by  the  contracting 
parties. 

Jarvis  v.  Rogers,  15  Mass.  397;  Adams  v. 
Nichols,  19  Pick.  275;  McCarren  v.  McNuliy, 

7  Gray,  139;  Brown  v.  Foster,  118  Mass.  186; 
MiUerY.  Lord,  11  Pick.  11. 

It  was  not  competent  to  show  at  the  hearing 
by  extrinsic  parol  evidence  that  neither  party 
to  the  note  spoke  of  the  acceptances,  when  said 
note  was  signed,  there  being  no  ambiguity  as 
to  its  terms. 

Blackmerr.  Davis,  128  Mass.  588;  Chemical 
Electric  L.  db  P.  Co.  v.  Hotcard,  160  Mass.  495. 

The  debt  due  from  a  partnership  is  also  due 
from  each  member  of  a  partnership,  and  may 
be  enforced  against  the  separate  property  of 
each. 

Newman  v.  Bagley,  16  Pick.  570;  Allen  v. 
Wells,  22  Pick.  450;  Stetens  v.  Perry,  113  Mass. 
380. 

Each  partner  is  a  debtor  in  solido  for  the 
whole  amount  of  a  joint  debt. 

Benehleyy.  Chapin,  10  Gush.  173;  Moirellv. 
Trenton  Mut.  L.  <k  F.  Ins.  Co.  10  Gush.  282; 
Hanson  v,  Paige,  3  Gray,  289;  Collins  v. 
Charlestown  Mut.  F.  Ins.  Co.  10  Gray,  165; 
Barry  Y.  Foyles,  26  U.  8.  1  Pet.  811.  7  L.  ed. 
157. 

A  partnership  is  not  a  legal  entity. 

P'aulkner  v.  Hyman,  2  New  Eng.  Rep.  181. 
142  Mass.  53,  55:  Ijswu  v.  United  States,  92 
XJ.  8.  618,  28  L.  ed.  513. 

Where  a  firm  obligation  is  several  as  well  as 
joint,  a  bank  can  apply  the  individual  deposit 
of  a  partner  to  the  payment  of  a  debt  of  the 
firm. 

Eyrich  v.  Capital  State  Bank,  67  Miss.  60. 
18L.R.A. 


Where  a  statute  has  made  a  partnership  debt 
joint  and  several  so  that  its  creditors  can  sue  a 
single  partner  therefor,  a  defendant  can  set  off 
his  claim  against  the  firm  in  an  action  by  su^ch 
single  partner  against  him  on  an  individual 
debt. 

Allen  V.  Maddox,  40  Iowa,  124.  See  Leach 
V.  Lambeth,  14  Ark.  668. 

The  clause  in  the  note  "that  such  surplus  or 
any  excess  of  collaterals  upon  this  note  shall 
be  applicable  to  any  other  notes  or  claim 
against  me  held  by  said  Bank"  relates  to  such 
notes  or  claims  as  might  be  held  by  the  credit- 
or at  the  time  recourse  was  had  to  the  collat- 
eral. 

San  Antonio  Nat.  Bank  v.  Blocker,  77  Tex. 
78,  78. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  redeem  certain  stock  giv^n 
by  one  Smith,  the  plaintiff's  insolvent,  to  the 
defendant  as  collateral  security  for  a  loan  to 
Smith.  The  main  question  is  whether  the  de- 
fendant can  hold  the  stock  as  security  not  only 
for  the  loan  mentioned,  but  also  for  two  ac- 
ceptances of  a  firm  of  which  Smith  was  a  mem- 
ber, which  acceptances  the  defendant  had  dis- 
counted before  the  date  of  the  loan  in  question. 
The  note  given  by  Smith  for  the  loan  author- 
izes the  defendant  to  sell  the  stock  '*on  the  non- 
performance of  this  promise,  said  Bank  apply- 
ing the  net  proceeds  to  the  payment  of  this  note 
and  accounting  to  me  for  the  surplus,  if  any." 
It  then  goes  on,  and  these  are  the  important 
words,  "and  it  is  hereby  agreed  that  such  sur- 
plus, or  any  excess  of  collaterals  upon  this  note, 
shall  be  applicable  to  any  other  note  or  claim 
against  me  held  by  said  Bank." 

The  counsel  for  the  plaintiff  based  his  argu- 
ment on  the  proposition  that  the  right  to  apply 
the  excess  of  collaterals  to  any  other  note  or 
claim  was  conditional  upon  Smith's  non-per- 
formance of  his  promise.  We  think  it  doubt- 
ful, at  least,  whether  that  is  the  true  construc- 
tion of  the  words  which  we  have  quoted.  We 
are  disposed  to  read  the  agreement  as  an  abso- 
lute pledge  or  mortgage  of  the  securities  for 
other  notes  and  claims.  But  if  this  be  not  so 
we  are  of  opinion  that  Smith  did  not  perform 
his  promise  within  the  meaning  of  the  note. 
The  Bank  demanded  payment  of  Smith  on 
January  8, 1889,  and  he  made  partial  payments, 
but  failed  to  pay  the  residue  and  requested  the 
Bank  to  make  the  balance  a  time  loan,  which 
the  Bank  refused.  This  was  a  non-perform- 
ance of  his  promise  by  Smith.  It  is  true  that 
the  report  states  that  it  was  understood  that  the 
demand  should  not  be  pressed  without  further 
notice.  But  this  did  not  take  away  the  effect 
of  the  breach.  It  merely  called  on  the  Bank 
to  give  notice  before  taking  further  steps,  such 
as  selling  the  security,  and  this  it  did.  We 
neither  construe  the  report  as  meaning,  nor  do 
we  infer  from  it,  that  the  breach  of  Smith's 
promise  by  his  failure  to  pay  on  demand  was 
waived  by  the  Bank.  On  January  8,  if  not 
before,  the  Bank's  right  vested  to  apply  any  ex- 
cess of  collaterals  upon  other  claims. 

The  question  remains  whether  the  Bank  is 
entitled  to  hold  the  security  for  the  bills,  which 
were  accepted  by  Smith's  firm  and  not  bv  him 
individually.    It  cannot  be  denied  that  the  ac- 
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ceptances  were  ''claims  against  him"  and  that 
the  words  used  in  bis  note  were  broad  enough 
to  embrace  firm  acceptances  unless  there  is 
some  reason  in  the  contract,  the  circumstances, 
or  mercantile  practice,  to  give  them  a  narrower 
meaning.  Singer  Mfg,  Co.  v.  Allen,  122  Mass. 
467;  Chuck  v.  Freen,  Mood.  &  M.  259. 

If  Smith  had  had  private  dealings  and  a  pri- 
vate account  with  the  Bank  as  a  depositor,  and 
bis  firm  also  had  had  dealings  and  an  account 
there,  and  Smith  had  given  security  in  the 
terms  of  his  note,  in  order  to  be  allowed  to 
overdraw  or  to  obtain  a  discount,  it  may  be 
that  the  generality  of  the  language  would  be  re- 
strained to  the  line  of  dealings  in  the  course  of 
which  it  is  used.  Ex  parte  McKenna  {City 
Bank  Com),  3  DeG.  F.  &  J.  629.  See  Lind- 
ley,  Partn.  5th  ed.  119,  note. 

But  we  are  called  on  to  construe  a  printed 
form  used  by  the  Bank  and  presented  by  it  for 
tho^e  who  borrow  from  it  to  sign.  The  ques- 
tion is.  What  is  the  reasonable  interpretation  of 
such  words  when  insisted  on  as  a  general 
formula  to  be  used  by  would-be  borrowers,  ir- 
respective of  any  special  course  of  business  of 
the  particular  person  who  signs  it,  which,  for 
the  matter  of  that,  there  does  not  appear  to 
have  been  in  this  case.  For  all  that  appears, 
the  note  mentione<i  may  have  been  the  only 
transaction  that  ever  took  place  between  the 
defendant  and  the  plaintiff  alone.  The  printed 
form,  it  mav  be  assumed,  would  have  been  used 
by  the  Bank  equally  in  a  case  where  the  bor- 
rower was  tbe  principal  man  in  bis  firm  and 
the  only  one  known  to  the  Bank,  was  borrow- 
ing for  his  firm  daily,  and  bad  never  borrowed 
for  himself  but  in  this  instance,  and  in  a  case 
where  the  borrower's  membership  in  a  firm 
whose  notes  the  Bank  held  was  unknown. 
This  being  so  in  the  opinion  of  a  majority  of 
the  court,  there  is  no  sufficient  reason  for  not 
giving  the  words  their  full  legal  effect.  The 
clause  pledging  tbe  property  for  anv  other 
claim  against  tbe  debtor  is  not  insertea  with  a 
view  to  certain  specific  debts,  but  asadragnet 
to  make  sure  that  whatever  comes  to  the  cred- 
itor's hands  shall  be  held  by  tbe  latter  until  its 
claims  are  satisfied.  Corey  on  Accounts  and 
Lindley  on  Partnership  have  made  it  popular 
to  refer  to  a  mercantile  distinction  between  the 
firm  and  its  members.  But  we  have  no  doubt 
that  our  merchants  are  perfectly  aware  that 
claims  against  their  firms  are  claims  against 
them,  and  when  a  merchant  elves  security  for 
any  claim  against  him,  and  there  is  nothing  to 
cut  down  tbe  literal  meaning  of  the  words,  he 
must  be  taken  to  include  claims  against  him  as 
partner. 

Decree  accordingly.    BiU  dismissed. 


Caroline  E.  DODGE,  Appt., 
BOSTON  &  PROVIDENCE  R.   CO. 


<- 


.Mass.. 


.) 


A  g^randehild  of  one  grasMag  land  to  a 
railroad  company*  wbo  has  ceased  to  be  a 


member  of  the  latter^  bonsehold,  has  no  rigfati 
under  a  clause  in  the  deed  entitling*  the  gnntar 
and  his  family  to  free  passafire  over  the  road  m 
lontf  as  the  grranted  land  shall  continue  to  be  uaed 
for  railroad  purposes  under  the  charter  of  the 
flrraiitee 

(September  2, 1S81.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Judicial  Court  for  Suffolk 
County  dismissing  her  bill  filed  to  enforce  per- 
formance of  a  condition  in  a  deed  by  John  C. 
Dodge,  deceased,  granting  land  to  defendant 
Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Miss  Caroline  £.  Dodfife,  appellant,  m 
propria  persona: 

The  usage  of  tbe  word  "family"  among  other 
things,  includes  ''descendants. 

See  Crundon's  Concordance;  Spencer  t. 
Spencer,  11  Paige,  160, 5  L.  ed.  »2;  Redf.  Wills, 
pt.  2,  p.  395;  WiUiams  v.  WiUiams,  1  Sim.  N. 
S.  857,  871;  Webster,  Diet,  title,  Familp. 

Mr.  J.  H.  Benton,  Jr.,  for  defendant: 

Tbe  primary  meaning  of  the  word  "family" 
is  "the  collective  body  of  persons  wbo  live  in 
one  house  and  under  one  head  or  management" 

Webster.  Diet.;  Worcester,  Diet;  Psalm* 
Uviii.  6. 

Tbe  secondary  meaning  is  "those  wbo  de- 
scend from  one  common  progenitor;  a  tribe  or 
race,  kindred,  as  tbe  human  ramily,  the  family 
of  Abraham." 

Webster.  Diet. ;  Worcester,  Diet. ;  Judges  xiii. 
2. 

It  is  to  be  presumed  that  this  word  was  naed 
in  its  primaiy,  usual  and  ordinary  sense,  aod 
not  in  its  secondary  sense. 

If  tbe  agreement  in  tbe  deed  bears  the  ooa- 
Rtruction  put  upon  it  by  tbe  plaintiff,  it  was 
against  public  policy,  and  void.  A  railroad 
corporation  cannot  bind  itself  to  carry  in  per- 
petuity tbe  descendants  of  any  person  free  of 
charge.  Such  a  corporation  is  only  a  trustee 
of  the  public  highway,  aod  an  agreement  of 
that  kind  would  be  a  direct  violation  of  its  duty 
as  such  trustee. 

Worcester  v.  Western  B.  Corp.  4  Met  5«, 
566. 

But  assuming  that  tbe  contract  to  carry  tbe 
descendants  of  tbe  grantor  is  upon  adequate 
consideration  and  not  against  public  policy,  it 
was  not  with  the  plaintiff,  and  cannot  be  en- 
forced by  her. 

Be  Empress  Engineering  Co.  L.  R  16  Oh. 
Div.  125. 

This  contract,  if  it  bears  the  construction 
put  upon  it  by  the  plaintiff,  cannot  be  enforced 
in  equity.  Upon  such  construction  it  is  a  con- 
tract to  carry  an  indefinite  numl)er  of  persons 
in  perpetuity,  and  any  decree  for  its  perform- 
ance would  necessarily  be  as  indefinite  in  its 
terms  as  tbe  contract  itself. 

Atlanta  cfc  W.  P.  B.  C(?.  v. /S^pftfr,  32  Ga.  550; 
Blanchard  v.  Detroit  L,  d  L.  M.  B.  Co.  81 
Mich.  43;  Cincinnati  AC.R  Co.  v.  Wasftbum, 
25  Ind.  259:  Blacketty,  Bates,  L.  R.  1  Cb.  App. 
117;  Potoell  D.  Steam  Coal  Co.  v.  Taff  Vale  B. 
Co.  L.  R.  9  Cb.  App.  881. 


VOTiL—Deedt  construction  of  consideration  elaust;  j  found  to  be  fair  and  equitable,  certain,  and  oonsla- 
iiQhts  thereunder.  I  tent  wltb  public  policy,  and  Just  in  all  its  parts,  or 

I'  at  least  tend  to  produce  a  Just  end.    Qrlffith  v. 
Frederlok  County  Bank,  6  Oill  ft  J.  424;  Seymour  ▼. 
DeLanoy,  8  Ck)w.  445;  ModJaett  V.  Johnson,  2  BiMdtf . 
18  L.R.  A. 
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Specific  performance  of  this  contract  con- 
strued as  the  plaintiff  construes  it,  ought  not 
to  be  ordered,  because  the  plaintiff  asks  for 
nothing  which  she  cannot  obtain  by  purchase. 

Murray  v.  Stevens,  110  Mass.  95;  Wilson  v. 
Northampton  d  B.  J.  B.  Go.  L.  R.  9  Ch.  App. 
379. 

Lathrop*  J.y  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  equity,  filed  on  February 
23,  1888,  for  specific  performance  of  an 
agreement  alleged  to  have  been  made  by  the 
defendant,  in  1836,  with  John  C.  Dodge, 
the  plaintiff's  grandfather.  The  case  was 
heard  before  a  single  justice  of  this  court 
upon  the  pleadings  and  evidence,  and  comes 
before  us  on  the  plaintiff's  appeal  from  a 
decree  dismissing  the  bill. 

From  the  evidence  it  appears  that  the  de- 
fendant corporation,  on  December  23,  1833, 
took  by  the  right  of  eminent  domain  a  par- 
cel of  land  belonging  to  John  C.  Dodge  in 
the  Town  of  Attleoorough,  and,  having  con- 
structed its  road  over  the  land  so  taken,  be- 
^n  to  run  trains  of  cars  from  Boston  to  Prov- 
idence on  August  23,  1835.  By  deed  dated 
September  1,    1836,    and  acknowledged  on 


431;  Millard  v.  Kamsdell,  Harr.  Ch.  (Mich.)  878:  Ohio 
y.  Raum,  6  Ohio,  388. 

Id  all  cases  where  a  consideration  is  required,  a 
party  aning  on  a  contract  must  show  that  the  con- 
sideration flowed  from  him  (Boulton  v.  Jones,  2 
Hurlst.  St  N.  664;  MitobeU  v.  Lapa«re,  Holt,  N.  P. 
253;  Boston  Ice  Go.  v.  Potter,  123  Mass.  28);  as 
privity  or  reciprocal  recoffnltion  is  essential  to 
establish  a  contractual  relation.  Thomas  v.  Thom- 
as, 2  Q.  B.  859;  Leake,  Cont.  2d  ed.  612;  1  Wharton, 
C!ont.  fi  506. 

The  consideration  may  be  some  benefit  to  the  de- 
fendant, but  it  must  be  some  detriment  to  the 
plaintiff,  and  it  must  move  from  the  plaintiff.  1 
Wharton,  Cont.  1 606. 

The  promise  so  far  as  the  promisee  is  concerned 
must  not  have  been  gratuitous.  He  must  have  done 
something  or  suffered  something  at  the  promisor^s 
request,  as  a  reason  for  the  pronadse,  as  no  one  can 
sue  on  a  contract  to  which  he  was  not  a  party.  See 
Anderson  v.  Lonsrden.U  U.  8. 1  Wheat.  86,  5  L.  ed. 
42;  Shear  v.  Mallory,  18  Johns.  497;  Tweddle  v.  At- 
ktaison,  1  Best  &  S.  303;  Price  v.  Easton,  1  Bam.  & 
Ad.  483. 

Thus,  a  bill  for  a  specific  performance  can  only 
be  brought  by  those  who  are  parties  to  the  con- 
tract Tasker  v.  SmaU,  8  Myl.  Sc  C.  69;  Wood  v. 
White,  4  Myl.  &  C.  460;  Paterson  v.  Longr,  5  Beav. 
186;  French  Civil  Code,  art.  1165;  1  Wharton,  Cont. 
IT84. 

Ruleafor  constrtiction. 

All  the  terms  of  a  deed  should  be  construed  to- 
irether.  Lowdermilk  v.  Bostick,  98  N.  C.  299;  Jones 
y.  Pashby,  6  West.  Rep.  671,  62  Mich.  614;  Grueber 
T.  Lindonmeier,  42  Minn.  99. 

The  construction  must  be  upon  the  entire  deed, 
and  not  on  disjointed  parts.  Grueber  v.  Lindon- 
meier and  Jones  v.  Pashby,  mipra;  Baldwin  v.  Mar- 
ton,  And.  225. 

Every  word  and  clause  should  be  given  some 
force  and  meaning,  so  far  as  possible.  Robinson  v. 
Missisquoi  R.  Co.  4  New  £ng.  Rep.  891,  69  Vt.  426. 
See  Coleman  v.  Sherwln,  Carth.  98;  Shrewsbury's 
Case,  9  Coke,  47. 

Courts  should  ascertain  and  give  effect  to  the  real 
intention  of  the  parties;  and  such  intention  must 
18  L.  R.  A. 


May  6,  1887,  John  C.  Dodge  conveyed  a 
right  of  way  over  the  land  so  taken  to  the 
defendant.  After  the  description  of  the 
premises  conveyed,  and  before  th^  habendum, 
were  the  following  clauses:  "It  being 
understood  and  a^eed  by  and  between  the 
said  parties  to  this  deed  that  the  said  cor- 
poration shall  erect,  make,  and  keep  up  all 
necessary  fences  between  the  lands  of  the 
grantor  and  the  land  taken  for  said  railroad. 
And  it  is  further  agreed  by  and  between  the 
said  parties  to  this  deed,  and  the  said  cor- 
poration by  the  acceptance  of  this  deed  do 
covenant  and  agree  to  and  with  the  said 
grantor,  for  themselves,  their  successors 
and  assigns,  that  the  said  grantor  and  his 
family  shall  have  and  enjoy  the  right  of 
free  passage  on  and  over  said  railroad  in  the 
cars  of  said  corporation,  their  successors  and 
assigns  as  long  as  the  land  and  appurte- 
nances hereinbefore  described  shall  continue 
to  be  used  as  a  railroad,  or  for  railroad  pur-  ' 
poses  under  the  charter  of  said  corporation. " 
It  further  appears  from  the  evidence  that 
in  1836  John  0.  Dodge  had  nine  sons  living 
with  him ;  that  in  1854  or  1855,  he  left  this 
Commonwealth  and  did  not  return  to  it ;  and 
died  in  January,  1866 ;   that  the  plaintiff's 


be  ^thered  from  the  whole  instrument.  Richter 
V.  Richter,  10  West.  Bep.  260,  111  Ind.  456;  Lehndorf 
V.  Cope,  11  West.  Bep.  620, 122  111.  817;  Co.  litt.  814b. 

Where  that  intention  is  clearly  revealed,  it  fur- 
nishes the  rule  by  Which  deeds  as  well  as  statutes 
and  other  contracts  must  be  construed.  Case  v. 
Dexter,  9  Cent.  Rep.  250, 106  N.  Y.  653. 

Such  a  construction  ought  to  be  made  of  deeds, 
that  their  end  and  design  should  take  effect; 
and  such  construction  should  be  made  of  their 
words  as  Is  most  agreeable  to  the  intent  of  the 
grantor.  These  maxims  are  founded  upon  the 
highest  authority.— Coke,  Plowden,  and  Lord  Chief 
Justice  Hale;  and  the  law  commends  the  ostutia, 
the  cunning  of  judges,  in  construing  words  in  such 
a  manner  as  shall  best  answer  the  intent.  Smith  v. 
Packhurst,  3  Atk.  180. 

For  in  expounding  a  grant  according  to  the  in- 
tent,  it  must  be  done  according  to  the  intent  at  the 
time  of  the  errant  (Alderman  of  Chesterfield^s  Case, 
Cro.  Bllz.  85);  in  the  light  of  the  surrounding  cir- 
cumstances. Newaygo  Mfg.  Co.  v.  Chicago  &  W. 
M.  R.  Co.  7  West.  Rep.  884,  64  Mich.  114;  Zimmer  v. 
Miller,  1  Cent.  Rep.  702, 64  Md.  296. 

The  law  in  the  true  construction  of  grants  hath 
respect  to  the  estate  of  the  grantor;  to  the  ability 
of  the  grantee;  to  the  consideration  which  leads 
the  estate;  and  to  the  recompense,  and  loss  which 
is  sustained.    Oough  v.  Howarde,  8  Bulst.  125. 

Words  in  errants  should  be  construed  according 
to  a  reasonable  and  easy  sense,  and  not  be  strained 
to  things  unlikely  and  unusual.  London  v.  The 
Chapter  of  SouthweU,  Hob.  804. 

Technicarrules  of  construction  are  not  to  be  re- 
sorted to,  when  the  meaning  of  the  maker  of  a  deed 
is  obvious.    Henderson  v.  Mack,  82  Ky.  879. 

Such  rules  are  not  favored,  and  are  not  to  be  so 
applied  as  to  defeat  the  intention  of  the  parties,  but 
effect  must  be  given  to  such  intention  if  practica- 
ble, when  no  principle  of  law  will  be  thereby  vio- 
lated.   Grueber  v.  Lindenmeier,  42  Minn.  09. 

Judges  in  their  Judgments  have  great  regrard  to 
the  general ty  of  the  cases,  and  to  the  inconven- 
iences which  may  ensue  either  way;  talis  interprt- 
tatto  semper  Aenda  etst^  ^  e\Meiur  dbsurdum^  et  in- 
conveniens^  et  ne  judicium  sit  iXLuaorium.  Case  of 
Alton  Woods,  1  Coke,  52. 
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father,  a  son  of  John  C.  Dodge,  was  living 
with  him  in  1836,  and  continued  to  live 
with  him  from  that  time  until  about  a  year 
after  his  own  marriage  in  1846 ;  that  he  left 
the  Commonwealth  in  1850,  and  returned  to 
it  in  1885  or  1886,  and  now  resides  here. 

In  regard  to  the  plaintiff,  the  testimony 
shows  that  she  was  born  in  1854  or  1855,  in 
the  State  of  Pennsyl  vania ;  that  when  she 
was  a  child  she  lived  for  some  time  in  the 
family  of  her  grandfather  after  he  left  this 
Commonwealth ;  and  that  she  returned  here 
with  her  father  in  1885  or  1886,  and  has  since 
lived  with  him. 

The  evidence  was  somewhat  conflicting  on 
the  question  whether  the  defendant  has  by 
its  acts  recognized  the  plaintiff  as  a  person 
entitled  to  ride  free  over  its  road.  It  does 
appear  that  when  she  was  a  child  she  oc- 
casionally went  over  the  road,  when  accom- 
panied by  her  father  or  mother,  and  was  al- 
lowed to  do  so ;  and  that,  since  she  came  of 
age,  passes  had  been  occasional Iv  given  to 
her,  she  claiming  the  ri^ht  to  have  them, 
but,  as  she  states  in  her  brief,  "usually  on 
objection  by  the  oflicer  of  the  Company." 
On  this  state  of  the  evidence  we  need  not 
consider  how  far  the  defendant  would  be 
bound  by  what  the  plaintiff  contends  is  the 
practical  construction  put  upon  the  deed  by 
the  officers  of  the  defendant  corporation. 
We  find  nothing  in  the  evidence  to  show 
conclusively  that  what  was  accorded  to  her 
after  she  came  of  age  was  other  than  as  a 
favor. 

We  pass,  therefore,  to  the  consideration  of 
the  construction  of  the  deed.  The  word 
"family"  has  several  meanings.  Its  pri- 
mary meaning  is  the  collective  body  of  per- 
sons who  live  in  one  house  and  under  one 
head  or  management.  lis  secondary  mean- 
ing is  those  who  are  of  the  same  lineage,  or 
descend  from  one  common  progenitor. 

Unless  the  context  manifests  a  different 
intention,  the  word  "family"  is  usually  con- 
strued in  its  primary  sense.  In  Rejr  v,  Dar- 
Irngtan,  4  T.  R.  797,  under  the  Settlement 
Act  of  8  and  9  Wm.  III.,  chap.  30,  which 
provided  for  the  granting  of  a  certificate  to 
a  poor  person  who  wished  to  remove  from 
his  own  parish  to  another ;  and  that  the  lat- 
ter parish  should  "l)e  obliged  to  receive  and 
provide  for  the  person  mentioned  in  the  cer- 
tificate, together  with  his  or  her  family," — 
it  was  held  that  the  certificate  did  not  ex- 
tend to  a  grandchild  of  the  pei*son  receiving 
it,  who  lived  with  his  father,  but  not  with 
his  grandfather. 

Lord  Kenyon,  C?t.  J.,  said:  "In  common 
18  L.  R.  A. 


parlance,  the  family  consists  of  those  who 
live  under  the  same  roof  with  the  pater -famU- 
ids;  those  who  form  (if  I  may  use  the  ex- 
pression) his  fire-side.  But  when  thej 
branch  out,  and  t>ecome  the  head§  of  new 
establishments,  thev  cease  to  be  part  of  the 
father's  family."  See  also  Oynttad  v.  Shed, 
13  Mass.  520;  Bomlitch  v.  Andrew,  8  Allen, 
339  ;  Po</r  V.  Humboldt  Ins.  Co.  125  Mass.  274; 
Bates  V.  Dettson,  128  Mass.  334;  BradUe  v. 
AndreiPS,  187  Mass.  50 ;  Phelps  v.  PMpt,  143 
Mass.  570,  4  New  Eng.  Rep.  183. 

The  plaintiff,  however,  contends  that  the 
words  "so  long  as  the  land  and  appurtenances 
hereinbefore  dfescribed  shall  continue  to  be 
used  as  a  railroad  or  for  railroad  purposes 
Under  the  charter  of  said  corporation"  imply 
perpetual  succession,  and  must  necessarily 
include  all  the  descendants  of  John  C.  Dodge. 

But  we  are  of  opinion  that  these  words  are 
words  of  limitation  of  the  grant,  and  not 
words  extending  the  meaning  of  the  word 
"family." 

By  the  charter  of  the  defendant  corpora- 
tion, the  Commonwealth  reserved  the  right, 
at  anv  time  after  twenty  years  from  the  open- 
ing for  use  of  the  road,  to  purchase  of  the 
corporation  its  railroad,  and  its  franchise, 
property  and  privileges.  Stat.  1831,  chap. 
56,  g  12.  The  words  "  under  the  charter  of 
the  corporation"  were  therefore  necessary  to 
limit  the  agreement  to  carry  to  the  time  the 
corporation  might  have  the  power  to  use  the 
land  for  railroad  purposes. 

So,  too,  the  words,  "  used  for  railroad  pur- 
poses," were  a  necessary  and  proper  limita- 
tion of  the  contract  to  carry.  If  the  loca- 
tion of  the  road  were  changed,  and  the  land 
conveyed  by  Dodge  should  revert  to  him, 
the  parties  would  naturally  provide  that  the 
contract  to  carry  should  be  at  an  end. 

Other  contingencies   might  also   happen. 

By  the  Statute  of  1830,'  chap.  81.  pMsed 
on  March  11,  1831,  the  charter  of  the  defend- 
ant corporation  could  be  repealed  at  the 
pleasure  of  the  Legislature ;  its  franchise 
mi^ht  be  forfeited  for  misuser  or  nonuser; 
or  it  might  be  surrendered. 

All  these  considerations  show  that  the 
words  in  question  were  words  of  limitation, 
and  did  not  extend  the  word  "family"  so  as 
to  include  the  descendants  of  John  C*  Dodge 
to  the  remotest  generation.  We  are  of  opin- 
ion, therefore,  that  the  plaintiff,  after  she 
ceased  to  be  a  member  of  her  grandfather'! 
household,  was  not  entitled  to  a  free  pass 
over  the  road  of  the  defendant  as  one  of  his 
family. 

Decree  dismissing  the  bill  affirmed. 
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1.  The  buslnefls  of  slaughtering  ani- 
mals for  food  is  not  a  nuisance,  as  a  mat> 
ter  of  law.  independently  of  themanner  in  whicb 
it  is  conducted,  if  the  slaughter-bouse  is  situated 
in  a  new  and  sparsely  settled  portion  of  a  city,  in 
the  neighborhood  of  stockyards  and  other 
Blaughter-houses. 

S.  The  noise  made  by  hof^s  kept  in  con- 
finement for  the  purpose  of  cOaug^hter 
is  pot  such  a  nuisance  as  to  Justify  the  destruc- 
tion  of  a  slaug-hter-house  business  for  the  sole 
purpose  of  rlddingr  a  nei^^hborhood  of  such  noise. 

8.  That  the  existence  of  a  slaug^hter^ 
house  depreciates  the  Talue  of  neig^b- 
boring^  property  is  not  sufficient  ground  to 
Justify  a  decree  interfering  with  the  business 
carried  on  therein. 

4.  A  decree  which  attempts  to  enjoin  a 
nuisance  caused  by  the  manner  of  car- 
rying on  a  business  should  specifically  point 


out  the  things  which  are  to  be  done  and  to  be  re- 
frained from  In  order  to  abate  the  nuisance. 
6.  A  slaughter-house  business  will  be 
destroyed  by  a  court  of  chancery  at  the  in- 
stance  of  persons  who  moved  into  its  neighbor- 
hood after  it  was  established,  only  when  it  is  in- 
jurious to  health,  where  it  was  located  at  the  out- 
skirts of  a  city  in  a  locality  where  similar  kinds 
of  business  had  been  already  established. 

(December  24, 1890.) 

CROSS- APPEALS  from  a  decree  in  chancery 
of  the  Circuit  Court  for  Wajne  County  en- 
joiniDg  the  carrying  on  of  a  slaughter-house 
business  in  such  a  way  as  to  make  it  a  nuisance. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parker  &  Burton  for  complain- 
ants. 

Messrs.  Conely*  Maybur^r  &  Lucking^, 
for  defendant: 

That  the  slaughter-house  diminishes  the 
value  of  the  neighboring  lands,  considered 
alone,  can  be  no  ^*ound  for  an  injunction. 

Marris  d  E.  R,  Co.  v.  Prudden\  20  N.  J.  Eq. 
537,  539;  Zabriskie  v.  Jersey  City  db  B.  R.  Co. 


NoTB.— TFTiew  inunction  wiU  he  denied  to  restrain  I  depends  on  taste  or  imagination.    But  whatever  is 
an  alleged  nuisance.  \  oflPensive,  physically,  to  the  senses,  and  by  such  of- 

An  injunction  will  not  be  granted  to  restrain  the  j  fensivencss  makes  life  uncomfortable,  is  a  nui- 


©rection  of  a  slaughter-house  and  place  for  keep 
ing  hogs,  where,  by  the  answer  and  affidavits,  it 
appears  the  defendants  intend  to  carry  on  the  busi- 
ness so  as  not  to  be  a  nuisance.  If  it  should  t>e  car- 
ried on  in  such  manner  as  that  it  becomes  a  nui- 
sance, It  will  then  be  enjoined.  Atty-Gen.  v.  Stew- 
ard, 20  N.  J.  Eq.  415. 

A  trade  or  business  will  not  be  enjoined  unless  it 
appears,  from  the  place  or  manner  in  which  it  is 
carried  on,  that  it  materially  injures  the  property 
of  others,  or  affects  their  health,  or  renders  the  en- 
joyment of  life  physically  uncomfortable;  in  such 
case  it  is  a  nuisance,  which  it  is  the  duty  of  the 
court  to  restrain.    Hoss  v.  Butler,  19  X.  J.  Eq.  204. 

Occupying  real  property  in  cities  as  a  hog-yard, 
and  fat  and  offal-bolling  house  is  prima  facie  a 
common  nuisance;  but  this  presumption  may  be 
rebutted  by  showing  that  the  business  is  so  con- 
ducted and  carried  on  as  not  to  endanger  the 
health,  or  interfere  with  the  comfort,  of  the  neigh- 
boring inhabitants.  Dubois  v.  Budlong,  15  Abb. 
Pr.445. 

Until  the  Legislature  provide  a  remedy,  or  until 
the  fact  of  a  nuisance  is  established  by  proof,  it 
would  be  wrong  to  restrain  a  lawful  Calling  merely 
because  it  does  or  might  offend  the  senses  of  some. 
Ibid. 

In  the  case  of  Catlin  v.  Valentine,  9  Paige,  575,  4 
L.  ed.  821.  the  chancellor  held  that  the  occupation 
of  a  buUding  in  a  city,  as  a  slaughter-bouse,  was 
prima  facie  a  nuisance  to  the  neighboring  inhab- 
itants, and  might  be  restrained  by  injunction.  And 
in  that  case  he  refused  to  dissolve  the  injunction, 
and  retained  it  until  the  hearing;  although  the  de- 
fendant, in  his  answer,  denied  that  a  slaughter- 
house was  a  nuisance.  To  constitute  a  nuisance,  it 
is  not  necessary  that  the  noxious  trade  or  business 
should  endanger  the  health  of  the  neighborhood. 
It  is  sufficient  if  it  produces  that  which  is  offensive 
to  the  senses,  and  which  renders  the  enjoyment  of 
life  and  property  uncomfortable.  Rex  v.  White,  1 
Burr.  337;  3  Bl.  Com.  217;  Brady  v.  Weeks,  3  Barb. 
157. 

But  the  discomfort  must  be  physical,  not  such  as 
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sance;  and  it  is  not  the  less  so  because  there  may  be 
persons  whose  habits  and  occupations  have 
brought  them  t/)  endure  the  same  annoyances 
without  discomfort.  For  a  strikingly  similar  defi- 
nition, see  Walter  v.  Selfe,  15  Jur.  416,  4  Eng.  L.  & 
Eq.  15;  Westoott  v,  Middleton,  10  Cent.  Rep.  202,  43 
N.  J.  Eq.  478. 

Slaughter-hcmses  not  necessarily  a  nuisance. 

Slaughter-houses  in  a  city  or  town  were  once 
reckoned  by  the  courts  as  nuisances  per  «e,  and 
they  are  still  so  classed  in  the  opinion  of  the  court 
in  Green  v.  Lake,  54  Miss.  540,  28  Am.  Rep.  878,  de- 
cided as  late  as  1877;  but  it  is  said  in  a  late  work  of 
merit  that  the  wonderful  improvements  wrought 
by  science  in  all  departments  of  life  has  shown 
that  this  position  cannot  now  be  upheld  in  refer- 
ence to  any  trade,  and  that  slaughter-houses  are 
now  regarded  merely  as  prima  facie  nuisances. 
Wood,  Nuisances,  §8  5a3,  504,  and  cases  there  cited. 

While  it  ii  true  that  pereons  living  in  a  city  must 
suffer  the  consequences  which  come  from  the 
bustle  and  noise  incident  to  the  activity  of  busi- 
ness and  the  manner  in  which  it  may  be  done,  and 
from  the  various  causes  which  are  produced  by  a 
dense  population  against  which  there  is  no  legal 
ground  for  complaint,  they  are  entitled  to  protec- 
tion against  the  carrying  on  of  a  trade  or  business 
in  a  manner  which  materially  injures  their  prop- 
erty or  affects  their  health,  or  renders  the  enjoy- 
ment of  it  physically  uncomfortable.  Crump  v. 
Lambert,  L.  K.  3  Etj.  Cas.  409;  Catlin  v.  Valentine. 
9  Paige,  575,  4  L.  ed.  821;  Brady  v.  Weeks,  3  Barb- 
157. 

No  action  will  lie  and  no  recovery  can  be  had  for 
doing  that  which  the  law  authorizes  the  party  to 
do,  and  that  cannot  be  adjudged  a  nuisance  and  be 
held  unlawful,  which  the  law  declares  to  be  law- 
ful- New  York  &  E.  R.  Co.  v.  Young,  33  Pa.  176; 
Ren  wick  v.  Morris,  3  Hill,  821;  Monongahela 
Bridge  Co.  v.  Kirk,  46  Pa.  112;  Northern  Transp. 
Co.  of  Ohio  V.  Chicago,  99  U.  S.  635, 25  L.  ed.  336; 
Angell.  Highways,  S  237;  Addison,  Torts,  6 1040;  Por- 
ter V.  North  Missouri  R.  Co.  33  Mo.  128;  Mononga- 
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18 N.  J.  Eq.  814,  318;  Aity-Qen.  v.  Mchol,  16 
Ves.  Jr.  342,  843;  2  Story  Eq.  Jur.  §  925. 

The  remedy  by  in  junction  must  be  confined 
to  that  specific  thing  which  constitutes  the  ac- 
tual nuisance,  as  shown  by  the  proofs. 

Welch  V.  Stov^l,  2  Dougl.  832;  Wreford  v. 
People,  14  Mich.  41,  46;  Bahcoek  v.  New  Jersey 
8,  T,  Co,  20  N.  J.  Eq.  296. 

Courts  will  rarely  interfere  by  injunction, 
where  it  may  be  stopped  bv  indictment. 

Morris  d  E.  R.  Co.  v.  Prudden,  mpra. 

If  a  business  is  lawful  and  is  carried  on  in  a 
suitable  place,  even  though  to  the  annoyance 
of  neighbors,  still  courts  will  not  enjoin. 

Dodinw  V.  Tynan,  38  How.  Pr.  182-186, 
and  many  cases  cited;  Oilbert  v.  Showerman, 
28  Mich.  448-455. 

The  court  will  coLsider  the  loss,  the  locality, 
all  the  circumstances  and  surroundings,  even 
after  a  venjict  that  the  thing  is  a  nuisance,  be- 
fore giving  an  injunction. 

Wood,  Nuisances,  g  483,  p.  530. 

Nothing  can  be  a  nuisance  which  is  permit- 
ted to  be  set  up  by  competent  authority. 

Orand  Rapids  dtJ.  R,  Co.  v.  Beisel,  88  Mich. 
62,  70,  71;  AttyOen.  y,  Evart  Booming 'Co.  U 
Mich.  468.  See  also  People  v.  Detroit  db  H.  PL 
Road  Co.  87  Mich.  195. 


CahiU,  </.,  delivered  the  opinion  of  the 
court : 

The  complainants  are  the  owners  of,  and 
occupy,  as  residence  property,  lands  in  the 
northern  part  of  the  City  of  Detroit,  lying 
between  Trumbull  Avenue  and  Twelfth 
Street,  and  between  Merrick  Avenue  and 
Kirby  Street.  The  neighborhood  is  a  new 
one,  as  a  residence  part  of  the  city,  the  com- 
plainants having  for  the  most  part  moved 
there  within  a  year  prior  to  the  filing  of 
their  bill  in  1887.  In  the  spring  of  1886, 
the  defendant  had  erected  a  slaughter-house 
on  the  southeast  corner  of  Twelfth  and  Kirby 
Streets,  the  cost  of  which  was  something 
over  $4,000.  Before  doing  so,  he  testified 
that  he  had  acquired  permission  from  the 
common  council.  In  the  near  neighbor- 
hood was  King's  cattle-yard  and  Wreford's 
slaughter-house,  both  of  which  had  been  in 
operation  some  years.  Defendant  was  en- 
gaged principally  in  slaughtering  hogs. 
The  hogs  were  received  by  rail,  and  were 
unloaded  from  a  side  track  near  the  slaughter- 
house to  the  number  of  about  300  a  week. 
They  were  usually  kept  in  the  yard  at  least 
over  night,  and  sometimes  twenty -four 
hours,  to  cool  o&  before  killing.     Sometimes 


hela  Nav.  Co.  v.  Ck)on8, 6  Watts  &  S.  101;  Henry  v* 
Pittsburgh  &  A.  BridKe  Co.  8  Watts  &  S.  86;  Rad- 
cllff  v.  Brooklyn,  4  N.  Y.  185;  BeiUnffer  v.  New  York 
Cent.  R.  Co.  28  N.  Y.  42;  Moyer  v.  New  York  Cent. 
&  H.  R.  K  Co.  88  N.  Y.  361;  Baltimore  &  P.  H.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  817, 27  L.  ed.  789. 

The  occupation  ot  a  building  as  a  slaughter- 
house is  to  be  regarded  as  prima  facie  a  nuisance, 
and  where  such  a  building  exists  so  near  dwelling- 
bouses  as  to  impair  their  comfortable  enjoyment, 
it  is  an  actionable  nuisance.  Catlln  v.  Valentine, 
0  Paige,  575,  4  L.  ed.  821. 

The  business  of  slaughtering  animals  ought  not 
to  be  carried  on  in  the  populous  parts  of  a  city, 
and,  more  especially,  when  connected  with  slaugh- 
tering is  the  act  of  burning  bristles  and  boiling 
oflTal.  Dubois  v.  Budlong,  15  Abb.  Pr.  445;  10  Bosw. 
TDO. 

And  where  slaughter-houses  are  originally  erect- 
ed on  vacant  grround,  remote  from  human  hab- 
itations, or  public  places,  if  they  become  nui- 
sances by  reason  of  roads  being  afterwards  laid  out 
in  their  vicinity,  or  by  dwellings  being  subse- 
quenly  erected  near  them,  the  fact  of  their  prior 
existence  in  a  place  remote  from  dwellings  is  no 
defense.  Brady  v.  Weeks,  3  Barb.  157;  Com.  v.  Up- 
ton, 0  Gray,  473.  And  see  Bankart  v.  Houghton,  27 
Beav.  425;  HoweU  v.  M'Coy,  8  Rawle,  266;  4  Wait, 
Act.  &  Def .  751. 

RuU  cu  to  the  meanire  of  damaQea. 

The  rule  of  damage  to  real  estate  where  the  in- 
jury is  to  the  value  of  the  premises  themselves,  is 
the  difference  between  the  value  of  the  premises 
before  the  injury  and  immediately  after.  1  Hill, 
Torts,  808,  fl  18,  a;  Wood,  Nuisances,  fi  868;  SeeJy  v. 
Alden.  81  Pa.  802;  Ruckman  v.  Green,  9  Hun.  225; 
Peck  V.  Elder,  3  Sandf.  1^;  Dana  v.  Valentine,  5 
Met.  8;  Chase  v.  New  York  C.  R.  Co.  24  Barb.  278. 

Where  the  nuisance  can  be  abated,  this  rule  does 
not  apply.  In  such  case,  the  measure  of  damages 
is  the  loss  in  rental  value  by  the  continuance  of 
the  nuisance.  Cbipman  v.  Palmer,  9  Hun,  617; 
PInney  v.  Berry,  81  Mo.  850;  Park  v.  Chicago,  &  8. 
W.  R.  Co.  48  Iowa,  836;  McKeon  v.  Sec,  4  Kob.  460; 
Ruff  V.  Rinaldo,  56  N.  Y.  664;  De  Wint  v.  Wiltse,  9 
Wend.  325;  Jutte  v.  Hughes,  67  N.  Y.  267;  Baltimore 
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&  P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  8.  817.  27 
L.  ed.  789. 

A  public  nuisance  is  one  which  affects  at  the 
same  time  an  entire  community  or  neighborhood, 
or  any  considerable  number  of  persons,  although 
the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  unequal.  CaL  Civ.  Code, 
fi  8480.    All  others  are  private  nuisances.    Id.  1 3481. 

Any  person  may  maintain  an  action  for  a  private 
and  particular  injury,  distinct  from  that  of  the  pub- 
lic in  general  for  the  commission  of  a  public  nui- 
sance. Pierce  v.  Dart,  7  Cow.  609;  Lansing  v.  Smith, 
4  Wend.  9-25;  Cropsey  v.  Murphy,  1  Hilt.  W8;  Wilkes 
V.  Hungerford  Market  Co.  2  Bing.  N.  C.  281;  Rose  v. 
Groves.  5  Man.  &  G.  613;  Milhau  v.  Sharp.  27  N.  Y. 
611-627;  Myers  v.  Malcom,  6  Hill,  292;  Sedgw.  Dam. 
82-142:  Soltau  v.  DeHeld.  9  Eng.  L.  &  Eq.l04;  1 
1  Hill,  Torts,  654;  Chichester  v.  Lethbridge,  Willes. 
71-73;  8  Bl.  Com.  219;  Co.  LItt.  56. 

The  writ  of  injunction  can  rightfully  be  demand- 
ed to  prevent  irreparable  injury,  interminable  liti- 
gation and  a  multiplicity  of  suits,  and  its  refusal  in 
a  proper  case  would  be  error  to  be  corrected  by  an 
appellate  tribunal.  It  is  matter  of  grace  In  no 
sense  except  that  it  rests  In  the  sound  discretion  of 
the  court,  and  that  discretion  is  not  an  arbitrary 
one.  If  Improperly  exercised  in  any  case,  either  in 
granting  or  refusing  it,  the  error  is  one  to  be  cor- 
rected upon  appeal.  Coming  v.  Troy  Iron  &  N. 
Factory,  40  N.  Y.  191:  Reid  v.  Gifford,  Hopk.  Ch. 
416, 2  L.  ed.  470;  Pollitt  v.  Long,  58  Barb.  20;  Mo- 
hawk and  H.  R.  Co.  v.  Artcher.  6  Paige,  83,8  L.  ed. 
907;  Parker  v.  Winnipiseogee  Lake  C.  &  W.  Co.  67 
U.  S.  2  Black,  545,  651, 17  L.  ed.  383,  887;  Webber  v. 
Gage. :»  N.  H.  182;  Dent  v.  Auction  Mart  Co.  85  L. 
J.  Ch.  565;  Atty-Gen.  v.  United  Kingdom  Elect. 
Tteleg.  Co.  30  Beav.  287:  Wood  v.  Sutcllffe,  2  Sim.  N. 
S.  165:  Clowes  v.  Staffordshire  Potteries  W.  W.  Co. 
L.  R.  8  Ch.  App.  125. 

To  authorize  a  private  person  to  maintain  an  ac- 
tion for  a  public  nuisance,  the  injury  which  be  sus- 
tains therefrom  must  differ  in  kind,  not  in  degree, 
from  that  which  is  common  to  all.  Chicago  v. 
Union  Building  Asso.  102  III.  379,  40  Am.  Rep.  698; 
Bigley  v.  Nunan.  58  Cal.  408;  Jarvis  v.  Santa  Clara 
Valley  R.  Co.  52  Cal.  438;  Nottingham  v.  Baltimore 
&  P.  R.  Co.  8  McArth.  517. 
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car-loads  of  bogs  intended  for  King's  stock- 
yards, $18  well  as  for  the  defendant's,  would 
stand  upon  the  track  for  several  hours  at  a 
time,  and  would  make  considerable  noise  by 
squealing.  Complainants  allege  in  their 
bill  that^the  swine  confined  in  defendant's 
yards  produce  a  large  amount  of  manure  and 
filth,  and  give  off  an  offensive,  sickening, 
and  unwholesome  stench,  and  that  at  times 
it  becomes  so  unendurable  that  the  inhabit- 
ants, of  whom  complainants  form  a  part, 
are  compelled  to  leave  their  homes;  that 
tlie  confined  swine  make  a  great  disturb- 
ance and  noise  by  squealing  so  loudly  as 
to  awaken  persons  from  sleep,  and  so  con- 
stantly as  to  disturb  inhabitants  at  all  times, 
both  aay  and  night.  It  is  alleged  that,  in 
consequence  of  the  business  carried  on  by  de- 
fendant, the  land  in  the  vicinity  has  become 
depreciated  in  value,  and  complainants 
charge  that  the  stench  arising  from  said 
swine,  and  from  the  drying  hair  taken  from 
the  slaughtered  hogs,  and  from  the  said 
slaughter-house,  constitutes  a  nuisance,  and 
that  the  noise  and  disturbance  made  by  said 
swine  in  confinement  constitute  a  nuisance ; 
that  such  nuisances  are  greatly  injurious  to 
the  health,  comfort,  and  property  interests 
of  the  complainants ;  that  the  injury  to  the 
complainants'  health  and  comfort  cannot  be 
measured  by  monetary  value ;  that  the  in- 
jury to  their  property  interests  is  upwards  of 
$5,000;  and  that  for  such  injury  to  their 
health,  comfort,  and  property,  they  are  with- 
out any  adequate  relief  except  in  equity.  The 
prayer  of  the  bill  is  for  preliminary  and  per- 
petual injunction  to  restrain  defendant  from 
further  using  or  employing  his  property  for 
a  slaughter-house  wherein  to  slaughter  swine 
or  any  other  animals,  and  from  employing 
the  same  for  the  purposes  of  confining  therein 
quantities  of  swine  or  other  animals  for  the 
purpose  of  slaughtering  them,  and  for  using 
the  same  or  any  part  of  it  as  a  drying-yard 
for  drying  hair  or  bristles  taken  from  the 
slaughtered  swine ;  also  for  general  relief. 

Defendant  answered  admitting  that  he 
owned  and  operated  the  slaughter-house  at 
the  place  stated  in  the  bill,  and  for  purposes 
substantially  as  charged,  but  denied  that  the 
place  was  uncleanly,  or  gave  out  noisome  or 
unwholesome  smells,  or  that  the  same  was  a 
nuisance  in  any  way.  Says  that  the  slaugh- 
ter-house had  been  erected,  and  was  carried  on, 
after  the  newest  and  most  approved  methods, 
and  was  kept  as  clean  as  is  possible  for  such 
a  place  to  be  kept ;  that  it  had  been  con- 
structed expressly  for  the  purpose  for  which 
he  was  using  it,  and  that  if  he  should  be 
prevented  from  making  such  use  of  it  the 
value  of  the  property,  amounting  to  about 
$5,000,  would  be  almost  wholly  destroyed; 
that  when  defendant  bought  and  built  there, 
there  were  very  few  buildings  in  the  neigh- 
bourhood ;  and  that,  as  yet,  the  neighbour- 
hood was  sparsely  settled.  The  case  was 
heard  before  Hon,  George  8.  Hosmer,  circuit 
judge,  a  large  number  of  witnesses  being 
examined  on  each  side,  and  the  testimony 
being  very  conflicting.  Upon  the  part  of 
the  complainants,  the  testimony  tended  to 
show  that  the  people  living  in  the  vicinity 
of  the  defendant's  slaughter-house  were  an- 
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noyed,  especially  during  the  summer  months, 
by  offensive  smells  coming  from  the  direc- 
tion  of  the  defendant's  place;  that  these 
smells  were  in  some  instances  so  offensive 
as  to  make  the  parties  sick.  It  also  appeared 
that  people  were  kept  awake  at  night  by 
the  squealing  of  hogs  confined  in  defendant's 
yard.  It  does  not  clearly  appear  from  the 
complainants'  proof,  however,  whether  the 
offensive  smells  of  which  they  complain 
were  such  as  were  necessarily  connected  with 
a  slaughter-house  for  the  slaughtering  of  hogs 
maintained  in  a  proper  manner,  or  whether 
such  smells  were  due  to  the  improper  conduct 
of  the  business,  and  in  consequence  of  de- 
fendant's neglect  to  keep  the  place  in  as 
clean  a  condition  as  the  same  could  be  kept 
with  proper  care.  There  was  evidence  tend- 
ing to  show  that  defendant  was  in  the  habit 
of  spreading  the  hair  scraped  from  the 
slaughtered  nogs  upon  the  ground  to  dry  be- 
fore sending  the  same  to  market,  and  some 
of  the  witnesses  thought  that  much  of  the 
unwholesome  smell  came  from  thishair.  On 
the  part  of  the  defendant,  the  testimony 
tended  tp  show  that  great  care  was  used  by 
defendant  to  keep  the  place  clean  and  w^hole- 
some ;  that  the  manure  and  other  offal  was 
removed  every  day  by  wagons  to  a  distance 
in  the  country ;  that  much  of  the  noise  with 
which  complainants  found  fault  came  from 
the  squealing  of  hogs  standing  in  cars  on 
the  track  intended  for  King's  stock  yards. 
A  considerable  number  of  witnesses  called 
by  the  defense,  who  lived  in  the  neighbor- 
hood where  defendant's  business  was  carried 
on,  testified  that  they  had  never  noticed  any 
offensive  smells,  and  were  never  d^turbed 
by  the  squealin/a:  of  hogs.  The  court  below 
found  as  a  fact  that  in  the  prosecution  of  the 
business  conducted  by  the  defendant  he  has,  * 
at  various  times,  been  guilty  of  maintaining 
a  nuisance  in  the  noxious  and  offensive  odors 
from  the  confined  swine,  and  from  swine  in 
the  process  of  being  slaughtered,  and  has 
also  been  guilty  of  maintaining  a  nuisance 
in  the  offensive  odors  from  the  drying  hair 
and  bristles  taken  from  the  slaughtered 
swine,  and  that  at  times,  depending  on  the 
state  of  the  weather  or  the  direction  of  the 
wind,  such  nuisances  have  been  unbearable. 
The  decree,  however,  did  not  order  the  de- 
fendant to  cease  using  the  place  asa  slaughter- 
house altogether,  but  decreed  that  defendant 
refrain  from  using  or  employing  the  build- 
ings and  sheds  erected  on  defendant's  premises 
for  the  purpose  of  a  slaughter-house  wherein 
to  slaughter  hogs  in  such  a  way  as  to  be 
offensive  to,  or  become  a  nuisance  to,  the 
complainants  ;  and  that  defendant  desist  and 
refrain  from  usin^  or  employing  the  said 
inclosure  or  buildings  for  the  purpose  of 
confining  therein  quantities  of  swine  or  other 
animals  in  such  a  way  as  to  be  offensive  to, 
or  to  be  a  nuisance  to,  the  complainants,  or 
any  of  them ;  and  that  defendant  desist  and 
refrain  from  using  said  inclosure,  or  any  part 
thereof,  as  a  drying- yard  in  which  to  dry 
hair  or  bristles  taken  from  the  slaughtered 
swine.  And  the  complainants  were  given 
leave  to  apply  to  the  court  for  a  further  order 
enjoining  or  restraining  defendant  from  using 
his  premises  in  any  wise  for  the  purpose  of 
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slaughtering  or  confining  swine,  if  it  shall 
uppear  that  the  further  use  of  Said  buildings 
and  inclosure  by  said  defendant  be  offensive 
or  noxious  to  the  complainants,  or  any  of 
them,  because  of  the  noises  arising  from  the 
swine,  or  because  of  disagreeable  odors  aris- 
ing from  the  inclosure  caused  by  confining 
swine  therein.  From  this  decree,  complain- 
ants and  defendant  have  both  appealed. 

On  the  part  of  the  complainants,  it  is  in- 
sisted that  the  decree  falls  short  of  giving 
them  the  relief  to  which  they  are  entitled, 
bec4iuse,  having  adjudged  the  defendant's 
business  to  be  a  nuisance,  such  judgment 
was  not  followed  by  an  injunction^  perpetu- 
ally restraining  defendant  from  further 
carrying  on  such  business.  On  the  part  of  the 
defendant,  it  is  claimed  that  the  complain- 
ants w^ere  not  entitled  to  any  relief  under 
their  bill  and  the  proofs  made,  for  the  rea- 
sons: First,  That  it  does  not  appear  from 
the  bill  that  the  defendant  is  maintaining 
such  a  business  as  is  a  nuisance  j)er  se;  that 
it  does  not  appear  from  the  bill  but  that  the 
offensive  odors  arise  from  causes  which  can 
be  remedied  without  any  serious  interference 
with  the  conduct  of  defendant's  business; 
that  there  is  no  allegation  in  the  bill,  and 
substantially  no  proof,  that  defendant's 
slaughter-house  is  of  itself  a  nuisance.  Sec- 
ond.  It  is  claimed  that  the  decree  gave  no 
relief  to  complainants,  and  that,  upon  facts 
found  by  the  circuit  judge,  the  bill  ought 
to  have  been  dismissed.  Without  attempt- 
ing to  review  the  voluminous  testimony  in 
this  record,  we  have  arrived  at  the  following 
conclusions : 

1.  That  defendant's  business  is  not  of 
such  a  character  as.  when  properly  con- 
ducted, to  constitute  a  nuisance  in  the  neigh- 
borhood where  it  is  situated.  Tliis  is  prac- 
tlctilly  conceded  by  complainants;  and,  if  it 
were  not,  we  should  not  be  willing  to  hold, 
as  a  matter  of  law,  that  a  business  so  neces- 
sary and  important  as  that  in  which  defend- 
ant is  engaged,  and  which  his  own  profit  and 
tlie  convenience  of  the  city  requires  should 
be  conducted  within  reasonable  distance  of 
the  market  which  he  supplies,  was  of  neces- 
sity a  nuisance,,  independent  of  the  manner 
in  which  it  was  conducted. 

2.  The  noise  made  by  hogs  kept  in  confine- 
ment for  the  purpose  of  slaughter,  being  to 
some  extent  unavoidable,  does  not  constitute 
such  a  nuisance  as  would  justify  a  court  of 
equity  in  destroying  defendant's  business  for  , 
the  sole  purpose  of  ridding  a  neighborhood  • 
of  such  noise.  We  do  not  intend  by  this  to ' 
intimate  that  we  regard  the  squealing  of 
pigs  as  a  soothing  sound.  We  have  no 
doubt  that  such  noises  are  more  or  less  annoy- 
ing to  some  people,  depending  somewhat 
upon  their  peculiar  temperament.  Some  of 
complainants'  witnesses  testified  that  they 
did  not  notice  the  squealing  of  the  pigs, 
which  annoyed  other  members  of  the  family  ; 
but  in  this  age  of  steam  and  iron,  the  squeal-  ] 
ing  of  a  pig  is  scarcely  to  be  heard  amid  the 
multitude  of  greater  noises  that  everywhere 
assiiult  the  ear.  Within  a  short  distance  of 
defendant's  place,  and  nearer  to  some  of  com- 
plainants than  the  slaughter-house,  are  the 
mil  road  tracks,  over  which  run  the  engines 
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with  their  shrieking  whistles,  louder  than  the 
squealing  of  a  thousand  hogs,  in  chorus,  and 
their  automatic  bells,  ringing  at  all  times 
of  the  day  and  night,  and  yet  none  of  the 
complainants  would  think  of  removing  the 
railroad  from  their  neighborhood  because  of 
the  distressing  npiscs  which  arise  therefrom. 

3.  Complainants  are  not  entitled  to  a  decree 
which  would  interfere  with  defendant's  busi- 
ness on  the  ground  that  the  existence  of  it  in 
that  neighborhood  depreciates  the  value  of 
their  property.  As  to  such  injury,  if  any, 
complainants  have  an  adequate  remedy  at 
law.  Wood,  Nuis.  »46;  Atty-Gen.  v. 
Nichol,  16  Ves.  Jr.  342;  Zabriskie  v.  Jersey 
City  &  B.  R.  Co.  18  N.  J.  Eq.  314 ;  2  Story, 
Eq.  Jur.  ^  925. 

4.  We  are  satisfied  that  defendant  has  not. 
at  all  times,  conducted  his  business  with  as 
much  care  to  cleanliness  as  he  ought.  His 
counsel  urged  that  the  testimony  fails  to  lo- 
cate any  offense  arising  from  the  slaughter- 
house proper.  If  this  be  granted,  we  &il  to 
see  the  force  of  it.  Complainants  are  not  re- 
quired to  nicely  discriminate  as  to  the  origin 
of  offensive  smells.  The  evidence  is  con- 
vincing that  they  come  from  defendant's 
place  of  business,  and  his  business  must  be 
regarded  as  including  all  that  is  incident  to 
it.  The  defendant  insists  that  this  business 
can  be  carried  on  so  as  not  to  be  injurious  to 
the  health,  or  seriously  offensive  to  complain- 
ants. The  decree  of  the  circuit  court  recog- 
nized this  possibility,  and  undertook  to  give 
defendant  time  and  opportunity  to  abate  the 
nuisance  complained  of  without  requiring 
him  to  stop  his  business  altogether.  The 
trouble  with  the  decree  is  that  it  fails  to 
point  out  specifically  what  defendant  is  re- 
quired to  do  in  order  to  comply  with  its  re- 
quirements. To  adjudge  that  defendant 
should  so  conduct  his  business  as  not  to  be 
offensive  is  to  give  him  no  rule  of  conduct 
which  the  law  had  not  before  prescribed. 
The  decree  should  have  specifically  pointed 
out  the  things  that  defendant  was"  required 
to  do,  and  to  refrain  from  doing,  in  oi^er  to 
abate  the  nuisance  which  the  court  found  to 
exist. 

5.  Defendant's  business,  established  under 
the  circumstiinces  of  this  case,  and  conduct- 
ed by  him  on  his  own  premises,  will  not  be 
enjoined  because  it  cannot  be  carried  on  with- 
out some  degree  of  offense  and  annoyance  to 
those  living  near  it.  It  is  only  when  it 
reaches  the  point  of  discomfort  where  it  be- 
comes injurious  to  health  that  the  in  jury- 
can  be  said  to  be  irreparable  so  as  to  call  forth 
the  extraordinary  power  of  a  court  of  chan- 
cery to  destroy  it.  So  careful  is  the  law  of 
human  life  and  health  that  no  consideration 
of  mere  property  rights  can  be  allowed  to 
weigh  ^against  them.  As  to  other  wrongs, 
they  can,  for  the  most  part,  be  compensated 
in  damages.  In  the  recent  case  of  People  v. 
Detroit  W/tit^  Lead  Works,  9  L.  R.  A.  722, 
82  Mich.  471,  the  rule  in  a  case  at  law  was 
stated  by  Mr.  Justice  Grant  as  follows :  "  The 
defendants  cannot  be  protected  in  the  enjoy- 
ment of  their  property,  and  the  carrying  on 
of  their  business,  if  it  becomes  a  nuisance  to 
people  living  upon  the  adjoining  properties, 
and  to  those  doing  legitimate  business  with 
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them.  Whenever  such  a  business  becomes 
a  nuisance,  it  must  give  way  to  the  rights 
of  the  public,  and  either  devise  some  means 
to  avoid  the  nuisance  or  must  remove  or  cease 
its  business.  It  may  not  be  continued  to  the 
injury  of  the  health  of  those  living  in  its 
vicinity.  This  rule  is  founded  both  upon 
reason  and  authority.  Nor  is  it  of  anv  con- 
sequence that  the  business  is  a  useful  one, 
or  necessarv,  or  that  it  contributes  to  the 
wealth  and  prosperity  of  the  community. 
Wood,  Nuisances,  §  19;  Reg.  v.  Train,  2 
Best  &  8.  640 ;  Works  v.  Jvnctwn  Bfiilroad,  5 
McLean,  425 ;  Bespublica  v.  Caldwell,  lU.  S.  1 
Dall.  150,  1  li.  ed.  77 ;  Boss  v.  Butler,  19  N. 
J.  Eq.  296  ;  Robinson  v.  Baugh,  81  Mich.  290. 
It  is  true  that,  in  places  of  population  and 
business,  not  everything  that  causes  discom- 
fort, inconvenience,  and  annoyance,  or  which 
perhaps-majr  lessen  the  value  of  surrounding 
property,  will  be  condemned  and  abated  as 
a  nuisance.  It  is  often  difficult  to  determine 
the  boundary  line  in  manj[  such  cases.  The 
carrying  on  of  many  legitimate  businesses 
is  often  productive  of  more  or  less  annoyance, 
discomfort,  and  inconvenience,  and  may  in- 
jure surrounding  property  for  certain  pur- 
poses, and  still  constitute  no  invasion  of  the 
rights  of  the  people  living  in  the  vicinity. 
Such  a  case  was  Gilbert  v.  Shotcerman,  23 
Mich.    448. 

In  Cleveland  v.  Citizens  Oas  Light  Co., 
20  N.  J.  Eq.  205,  the  rule  was  stated 
more  broadly  :  "  Any  business,  however 
lawful,  which  causes  annoyances,  which 
materially  interfere  with  ordinary  comfort 
physically  of  human  existence,  is  a  nuisance 
that  should  be  restrained  ;  and  smoke,  noise, 
and  bad  odors,  even  when  not  injurious  to 
health,  may  render  a  dwelling  so  uncomfort- 
able as  to  drive  from  it  anyone  not  compel- 
led by  poverty  to  remain.  tJnpleasant  odors, 
from  the  very  constitution  of  our  nature,  ren- 
der us  uncomfortable,  and  when  continued 
or  repeated  make  life  uncomfortable.  .  .  ^  . 
The  only  question  is,  What  amounts  to  that 
discomfort  from  which  the  law  will  protect? 
The  discomforts  must  be  physical,  not  such 
as  depend  upon  taste  oi  imagination. "  This 
language  was  used  in  a  case  where  the  court 
was  asked  to  restrain  the  defendants  from 
erecting  or  carrying  on  their  gas-works  at  the 
place  at  which  they  had  begun  to  erect  them 
or  in  the  neighborhood  of  that  place,  and  al- 


though the  court  declined  to  p:rant  the  in- 
junction on  the  ground  that  it  did  not  clear- 
ly appear  that  the  works,  "  when  completed, 
would  be  a  nuisance,"  the  foregoing  rule 
was  clearly  stated  as  one  that  would  govern 
the  court  in  dealing  with  the  company  should 
complaint  afterwards  be  made.  The  facts  in 
that  case  were  that  defendants  proposed  to 
erect  their  gas-works  in  a  populous  residence 
portion  of  the  City  of  Newark,  and  such  a 
case  is  to  be  distinguished  from  this,  where 
defendant  erected  his  place  of  business  at 
the  outskirts  of  the  city,  and  in  a  locality 
where  similar  kinds  of  business  were  already 
established.  Most  of  the  complainants  had 
moved  into  this  neighborhood  since  the 
defendant's  business  was  established ;  and, 
although  they  have  a  right  to  be  protected 
from  nuisances  that  endanger  the  health  of 
themselves  or  their  families,  a  court  of 
equity,  in  determining  whether  it  will  de- 
stroy defendant's  business  at  their  request, 
will  consider  whether  the  thing  complained 
of  is  noxious  or  only  disagreeable,  and  in 
the  same  connection  will  consider  the  fact 
that  complainants  have  voluntarily  put 
themselves  into  the  disagreeable  neighbor- 
hood. The  rule  here  contended  for  is  recog- 
nized by  our  Statute  concerning  the  abate- 
ment of  nuisances.  How.  Stat,  g  1643. 
Under  the  general  prayer  for  relief,-  com- 
plainants are  entitled  to  a  decree  requiring 
defendant  to  remove  from  his  premises  every 
day  all  manure,  blood,  offal,  hair,  and  other 
reiuse  of  his  establishment  in  covered  garb- 
age wagons,  such  as  are  in  use  by  the  board 
of  public  works  in  the  City  of  Detroit,  or 
in  other  wagons  that  will  effectively  avoid 
the  spread  of  offensive  odors;  to  thoroughly 
clean,  cleanse,  and  disinfect  his  premises 
daily  ;  to  provide  sufficient  pens  for  the  hogs  v 
in  store  so  that  they  shall  not  be  crowded 
and  rendered  noisy  and  quarrelsome  by  dis- 
comfort while  in  confinement ;  and  to  use 
such  other  precautions  as  arc  necessary  to 
render  his  place  of  business  clean  and  whole- 
some. 

No  costs  will   be  awarded  to  either  party 
in  this  court. 

The  decree  below   as  to  cost^  is  affirmed. 

Morse  and  Grant,  JJ.,  did  not  sit.   The 
other  Justices  concurred. 

Petition  for  rehearing  overruled. 
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V. 

Minnie  SCHRECK  et  al. 


( N.  Y.. 


.) 


Il  tenancy  by  the  entirety  is  severed  by 
an  absolute  divorce  between  the  ten- 


ants»  and  thereafter  each  holds  his  or  her  pro- 
portional share  of  the  property  as  a  tenant  in 
common  without  survivorship. 

(Earl,  J.,  dtssento.) 
(October  6, 1891.) 

CROSS- APPEALS  by  plaintiff  and  defend- 
ant Schreck  from  an  order  of  the  General 


Non:.— ITif  1  vie  as  to  estates  by  entirety,  staled.  I  make  any  disposition  of  the  estate  so  as  to  aflPect 
The  "ule  in  regard  to  estates  by  entirety  is,  that  I  the  right  of  survivorship.  In  the  case  of  Washburn 
neithei*  tenant  can  sever  the  union  of  interest  with-  I  v.  Burns,  34  N.  J.  L.  18,  the  court,  in  speaking:  of  the 
out  the  consent  of  the  other,  but  this  is  construed  husband^s  rlghta  in  an  estate  by  entirety,  says: 
to  mean  that  the  one  cannot  sever  the  interest  or  I  "The  limit  of  this  right  of  the  husband  is,  that  he 
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Term  of  the  Supreme  Court,  First  DepartmeDt, 
overruliD^  their  motions  for  uew  trial  of  an  ac- 
tion in  which  plaintiff  was  permitted  to  re- 
cover dower  in  an  equal  undivided  half  of  cer- 
tain real  estate.    Afffrmed. 

Statement  by  Peekham,  J.: 

Cross-appeals  by  the  plaintiff  and  the  de- 
fendant, Bchreck,  from  an  order  of  the  Gen- 
eral Term,  Supreme  Court,  First  Department, 
which  denied  the  motions  of  both  plaintiff 
and  the  defendant,  Schreck,  for  a  new  trial 
under  section  1001  of  the  Code  of  Civil  Pro- 
cedure on  their  exceptions  in  the  case. 

The  premises  in  question,  situated  on  the 
south  side  of  Fiftieth  Street,  in  the  City  of 
New  York,  were  conveyed  by  deed  on  April 
28,  1886,  to  William  Stelz  and  Minnie  Stelz, 


his  wife,  and  by  force  thereof  the  grantees 
became  seised  as  tenants  by  the  entirety. 
After  this  conveyance,  William  Stelz,  on 
June  20,  1888,  obtained  a  decree  of  divorce 
from  his  wife,  Minnie  Stelz,  now  Minnie 
Schreck,  on  the  ground  of  her  adultery.  On 
October  18,  1888,  William  Stelz  married  the 
plaintiff,  and  on  February  8,  1889,  he  died, 
leaving  the  plaintiff,  his  widow.  His  for- 
mer wife,  Minnie  Schreck,  survived  him, 
and  she,  during  the  lifetime  of  Stelz,  married 
Josepn  Schreck.  The  plaintiff  brought  this 
action  claiming  dower  in  all  the  land  and 
premises,  and  asking  that  such  dower  be  ad- 
measured, contending  that  by  the  judgment 
of  divorce  all  estate  and  interest  of  the  first 
wife  ceased  and  was  at>n  end. 
The  first  wife,  however,  claimed  the  whole 


cannot  do  any  aot  to  the  prejudice  of  the  ulterior 
rights  of  the  wife/^  1  Btebop,  Married  Women* 
9  QseS:  Ames  v.  Kormao,  4  Sneed,  688. 

Decree  of  divorce  severs  the  estate. 

It  is  the  pievaUiDff  doctrine  that  a  severance  of 
the  marital  relation  by  divorce  also  seven  the  es- 
tate, and  after  divorce  they  no  longer  hold  by  en- 
tirety, but  as  Joint  tenants,  or  tenants  in  common, 
owing  to  the  dUrering  policies  and  laws  of  the 
States.  2  Bishop,  Mar.  &  Div.  6th  ed.  i  716;  Harrer 
V.  WaUner,  80  111.  197. 

The  integrity  of  the  estate  Is  dependent  upon  the 
united  effect  by  the  marital  relation.  Obviously, 
whenever  this  relation  is  terminated  or  destroyed, 
the  estate  which  is  but  a  parasite  of  the  relation  of 
matrimony,  dies  with  it.  "One  legal  person  has 
been  resolved  by  Judgment  of  iaw  Into  two  distinct, 
individual  persoos,  having  in  future  no  relations  to 
each  other:  and  with  this  change  in  their  relations 
must  necessarily  follow  a  corresponding  change  of 
the  tenancy  dependent  upon  the  previous  relation. 
As  they  cannot  longer  hoid  in  Joint  seisin,  they 
must  hold  by  moieties."  See  note  to  Den  v.  Harden- 
bergh,  18  Am.  Dec.  87J;  2  Bright,  Husb.  &  W.  865. 

A  recent  writer  expresses  the  prevailing  view  in 
the  following  language:  **There  are  differences  of 
Judicial  opinion  regarding  this  estate;  as,  for  ex- 
ample, some  deem  husband  and  wife  mcapable  of 
taking  lands  either  Jointly  or  in  common,  so  that 
whatever  the  terms  of  a  conveyance  to  them,  they 
wiil  hold  by  the  entirety.  Others  permit  them  to 
take  and  hold  as  Joint  tenants  or  tenants  in  com- 
mon if  the  deed  is  m  express  words  that  they  shalL 
But  all  agree  that  this  tenancy  does  not  and  cannot 
exist  w here  there  is  no  marriage.  The  consequence 
is  that  when  the  marriage  ends  by  divorce  it  t'alls.'^ 
Bnyeart  v.  Kepler,  118  Ind.  84, 86, 10  Am.  St.  Rep.  94, 
96;  Bishop,  Mar.  &  Div.  1 1644. 

Attitude  of  the  courts  as  to  estates  of  the  entirety^ 
There  is  a  very  sturdy  disposition  upon  the  part 
of  both  the  state  and  federal  courts  to  resist  any  in- 
vasion of  the  ancient  common-law  doctrine  of  ten- 
ancy of  the  entirety.  Whiton  v.  Snyder.  88  N.  Y. 
290;  Baker  v.  Lamb,  11  Hun,  619;  Wright  v.  Saddler 
»  N.  Y.  aaO,  17  Alb.  L.  J.  398;  PoUock  v.  Webster,  16 
Hun.  1()4;  Matteson  v.  New  York  Cent.  R.  Co.  62 
Barb.  878;  Wright  v.  Wright,  64  N.  Y.  487;  Taylor  v. 
Young,  71  Pa.  81;  Laws  1880,  chap.  472;  11  Alb.  L.  J. 
97S,  402;  20  Alb.  L.  J.  208;  27  Alb.  L.  J.  162:  Hulett  v. 
miow,  67  Ind.  412,  26  Am.  Rep.  64;  Dexter  v.  Phil- 
lips, 121  Mass.  178, 23  AnL  Rep.  280;  Gerard,  Real  Es- 
tate Titles,  2d  ed.  72, 84;  Wms.  Real  Estate.  5th  ed. 
226,  note. 

If  an  estate  in  fee  be  given  to  a  man  and  bis  wife, 
they  are  neither  properly  Joint  tenants,  nor  ten- 
ants in  common;  for,  being  one  person  in  law,  they 
o  innot  take  the  estate  by  moieties,  but  both  are 
seised  of  the  entirety,— the  consequence  of  which 
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is,  that  neither  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  the  whole  must  remaio  to 
the  survivor.  2  Bl.  Ck)m.  182;  Anderson,  Law  Diet, 
titie,  EiUiretyl 

Under  well-recognized  rules  of  the  common  law 
parties  occupying  the  relation  of  husband  and  wife 
were  considered  one  person,  and  when  land  was 
conveyed  to  them  as  such,  they  held,  not  as  Joint 
tenants,  but  each  being  seised  oi  the  whole  per  tout 
et  non  permy^  so  that  the  survivor  takes  the  whole, 
not  by  survivorship  but  by  virtue  of  the  original 
estate.  Jackson  v.  Stevens,  16  Johns.  110, 115;  Rog- 
ers V.  Benson,  6  Johns.  Ch.  481.  487. 1 L.  ed.  1188, 1184; 
Barber  v.  Harris,  16  Wend.  616-617;  Jackson  v.  Mc- 
Gonnell,  19  Wend.  175, 177;  Dies  v.  Glover,  1  Hoffm. 
Ch.  76, 77, 6  L.  ed.  1069, 1070;  Doe  v.  Howland,  8  Cow. 
283;  Torrey  v.  Torrey,  UN.  Y.  430;  Den  v.  Harden- 
burgh,  ION.  J.  L.  49;  Shaw  v.  Hearsey,  R  Mass.  621; 
Thornton  v.  Thornton,  8  Rand.  (Va.)  179;  Ames  v. 
Norman,  4  Sneed,  683;  Rogers  v.  Orider,  3  Dana,  2tiS; 
Cochran  v.  Kemey,  9  Bush,  199;  Gibson  v.  Zimmer- 
man,  12  Mo.  886;  Stuckey  v.  Keefe,  26  Pa.  897-899; 
Taul  V.  Campl>ell,  7  Yerg.  819;  4  Kent.  Com.  862;  2 
Bl.  Com.  182;  Eairchild  v.  Chastelleaux,  1  Pa.  176; 
Johnson  v.  Hart,  6  Watts  &  S.  819;  Ketchum  v. 
Walsworth,  6  Wis.  102;  Brownson  v.  Hull,  16  Vt. 
809;  Fisher  v.  Provin,  25  Mich.  347-351;  Davis  v. 
dark,  26  Ind.  428;  McDuff  v.  Beauchamp,  50  Miss. 
681;  Greenhiw  v.  Greenlaw,  18  Me.  182-186;  1  Wasbb. 
Real  Prop.  278;  Bertles  v.  Nunan,  92  N.  Y.  162. 

A  married  woman  and  her  husband  constitute 
but  one  person  in  law;  and  where  real  property  Is 
conveyed  or  devised  to  them  together  they  do  not 
take  by  moieties.  Both  are  seised  of  the  entirety, 
and  not  as  Joint  tenants  or  tenants  in  common;  and 
the  survivor  takes  the  entire  estate:  and  the  deed 
of  one  without  the  other  (if  living)  is  inoperative 
and  void.  Jackson  v.  Stevens,  Jackson  v.  MoCon- 
nell.  Barber  v.  Harris,  Torrey  v.  Torrey,  and  Doe 
V.  Howland,  supra. 

This  is  the  law  in  the  State  of  New  York  as  to 
Joint  ownership  of  husband  and-  wife  under  the 
legislation  of  1846,  1849,  and  1860.  Qoelet  v.  Gori, 
81  Barb.  814;  Torrey  v.  Torrey,  supra;  Farmers  & 
M.  Nat.  Bank  v.  Gregory,  49  Barb.  116;  Freeman  v. 
Barber,  8  Thomp.  &  C.  574;  Beach  \\  Holiister,  3 
Hun,  519. 

A  dictum  in  Meeker  v.  Wright,  76  N.  T.  282,  sup- 
ported by  a  divided  court,  unsettled  the  law  for 
some  time  in  that  Jurisdiction  as  it  was  supposed  to 
indicate  an  opinion  of  the  court  of  appeals  that,  in 
such  cases,  husband  and  wife  took  as  te^pants  in 
common;  but  the  question  was  finally  set  at  rest 
by  the  decision  in  Bertles  v.  Nunan,  92  N.  Y.  152, 
cited  in  the  principal  case,  which  held  the  law  to  be 
as  stated  in  the  context  This  case  overruled  that 
of  Feely  v.  Buckley,  28  Hun,  45L  Gerard,  Real  Es- 
tate Titles,  8d  ed.  67.  See  noU  to  Baker  v.  Stew- 
art (Kan.)  2  L.  R.  A.  434. 
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of  the  premises  under  the  deed  by  right  of 
survivorship  notwithstanding  the  severance 
of  the  marital  relations  by  the  judgment  of 
divorce.  The  court  at  the  trial  sustained 
the  plaintiff's  right  to  be  endowed  of  an 
equal  undivided  half  part  of  the  land,  on 
the  ground  that  after  judgment  in  the  action 
for  aivorce  the  parties  to  such  action  became 
tenants  in  common. 

Mr.  George  H.  Kr»eht»  for  plaintiff: 

The  deed  to  William  Stelz,  and  Minnie*  his 
wife,  created  an  estate  by  the  entiretv,  and  the 
consideration  for  the  interest  the  said  wife  re- 
ceived in  said  estate  from  her  said  husband 
was  her  vow  of  fidelity,  and  she,  as  the  wife  of 
William  Stelz,  took  the  same  upon  condition 
implied  in  law  that  she  would  remain  faithful 
to  all  the  solemn  obligations  of  the  marriage 
relation;  and  upon  breach  of  this  implied  con- 
dition, and  a  judgment  dissolving  the  marriage 
in  consequence  of  said  breach,  she  forfeited 
her  interest  in  said  estate. 

Absolute  divorce  from  the  bonds  of  matri- 
mony has  the  same  operation  and  effect  as  the 
death  of  the  guilty  partv. 

Brotoning  v.  Headly,  2  Rob.  Va.  840; 
Schouler,  Husb.  &  W.  §  55«;  Hig/iley  v.  Allen, 
8  Mo.  App.  524;  Wood  v.  SCmmons,  20  Mo.  368; 
Benwiek  v.  Renwick,  10  Paige,  428,  4  L.  ed. 
1087;  Ijemn9  v.  8leator,  2  G.  Greene,  609;  Bar- 
ber V.  Boot,  10  Mass.  260;  8  Bl.  Com.  188; 
Fitzherbert,  Natura  Brevium,  446-470;  Co. 
Litt.  851;  Wigney  v.  Wigney,  L.  R.  7  Prob. 
Div.  177. 

The  rules  laid  down  in  Ame8  v.  Norman,  4 
Sneed,  696;  Lash  v.  La8?i,  58  Ind.  528.  and 
Bjirrer  v.  WaZlner,  80  111.  197,  are  wrong  in 
principle,  contrary  to  reason  and  natural  jus- 
tice, and  against  public  policy.  Barclay  v. 
Waring,  5b  Ga.  86. 

The  guilty  wife  should  not  be  rewarded  for 
bringing  about  an  absolute  divorce  for  her 
adultery  by  having  half  of  her  former  hus- 
band's property  bestowed  upon  her,  to  enjoy 
the  same  in  common  with  her  paramour,  her 
subsequent  husband. 

Biggs  v.  Palmer,  6  L.  R.  A.  840,  115  N.  Y. 
611.  See  Wigney  v.  Wigney,  L.  R.  7  Prob. 
Div.  228;  Piper  v.  Hoard,  9  Cent.  Rep.  445, 
107  N.  Y.  82;  Holman  v.  Johnson,  Cowp.  843. 

The  defendant,  Minnie  Schreck.  is  estopped 
by  her  own  wrongful  conduct  from  claiming 
title  to  the  premises  in  question  or  any  part 
thereof. 

Bigelow,  Estoppel,  870;  Herman,  Estoppel, 
§§  731,  783,  740,  791;  2  Story,  Eq.  Jur. 
^§  1588,  1544. 

Mr,  Edward  W.  Scudder  Johnstoiit 
with  Mr,  Lewis  S.  Ooebel,  for  defend- 
ant: 

The  deed  to  William  Stelz  and  Minnie  Stelz 
created  a  vested  estate  in  the  said  Minnie  Stelz 
to  hold  the  whole  of  said  estate  jointly  with 
the  said  William  Stelz  during  the  lives  of  both 
of  (hem,  and  a  vested  right  to  take  the  whole 
of  (he  said  estate  free  from  the  interest  of  the 
other,  upon  surviving  the  said  William  Stelz, 
and  these  vested  rights  could  not  be  devested 
by  a  subsequent  decree  of  divorce  whose  effect 
was  merely  to  sever  the  marital  relation,  and 
which,  by  its  terms,  went  no  further  than  that 
purpose. 
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See  2  Kent,  Com.  7th  ed.  110;  6  Am.  &  Eng. 
Encyclop.  Law,  894;  Cord,  Legal  &  Equitable 
Rights  of  Married  Women,  §  110a;  Wms. 
Real  Prop.  p.  208;  Challis,  Real  Prop.  p.  804; 
Jackson  v.  McGonneU,  19  Wend.  175;  Doe  v. 
Uowland,  8  Cow.  277;  Dickinson  v.  Codwise, 

1  Sandf.  Ch.  222,  7  L.  ed.  808;  Fairchild  v. 
Chastelleaux,  1  Pa.  176;  Stuckey  v.  Keefe,  26 
Pa,  897;  Washburn  v.  Bums,  34  N.  J.  L.  18; 
Lux  V.  Hoff,  47  111.  425;  Boss  v.  Garrison,  1 
Dana,  85;  Bevinsy.  Cline,  81  Ind.  87;  Doey. 
Wilson,  4  Barn.  &  Aid.  308;  Maynard  v.  May 

nard,  86  Hun,  229;  Bertles  v.  Nnnan,  92  S. 
Y.  152;  ^!ina  Ins.  Go.  v.  Resit,  40  Mich.  241; 
Chandler  v.  Cheney,  37  Ind.  898;  Barnes  v. 
Loyd,  37  Ind.  524;  Gibson  v.  Zimmerman,  12 
Mo.  386;  Bram  v.  Bram,  34  Hun,  489;  Dean 
V.  Metropolitan  Elev.  B.  Co.  119  N.  Y.  546. 

A  divorce  is  a  creature  of  the  s(a(ute  and  its 
effect  must  be  determined  by  the  provisions  of 
the  law  under  whose  authority  it  is  granted. 
All  existing  rights  already  vested  remain  and 
are  not  thereby  ended  or  taken  away  except 
such  as  are  expressly  taken  away  or  affected 
by  statute.  There  is  nothing  in  the  statutes 
which  deprives  a  woman  of  a  vested  right  ac- 
quired by  her  during  her  coverture,  even 
though  her  husband  obtained  a  divorce  from 
her  for  her  adultery. 

The  seisin  of  the  entirety  bv  each  and  the 
right  of  survivorship  cannot  be  devested  by 
subsequent  statute,  as  these  rights  are  con- 
veyed by  virtue  of  the  grant  and  not  by  mere 
acquisition,  nor  will  the  decree  of  divorce  dis- 
turb vested  rights  or  gifts. 

Bishop,  Mar.  &  Div.  §  670,  p.  546;  Erken- 
braeh  v.  Erkenbrach,  96  N.  Y.  456;  Pray  v. 
Stebbins,  1  New  Ene.  Rep.  521,  141  Mass.  221; 
Waity.  Wait,  4  N.Y.  100;  Be  Ensign,  4  Cent. 
Rep.  876,  103  N.  Y.  284;  Chase  v.  Chase,  55 
Me.  21;   Wells  v.  Wells,  10  N.  Y.  S.  R.  252. 

An  executed  gift  to  a  wife  would  not  be  set 
aside  and  revert  back  to  the  husband,  where 
the  wife  was  subsequently  divorced  from  him 
for  her  cause,  by  the  mere  fact  of  the  subse- 
quent divorce. 

Sanford  v.  Hanford^  45  N.  Y.  728;  Borst  v. 
Spelman,  4  N.  Y.  288;  Draper  v.  Jackson,  16 
Mass.  480;  Ward  v.  Krumm,  54  How.  Pr.  95; 
Piatt  V.  Grul^,  41  Hun,  447. 

The  parties  were,  af(er  the  divorce,  tenants 
in  common  of  the  land  for  their  joint  lives, 
with  the  remainder  to  the  survivor. 

1  Bishop,  Married  Women.  ^  621;  Gillespie 
V.  Worford,  2  Coldw.  632;  Allen  v.  McGullou{fh, 

2  Heisk.  189;  1  Washb.  Real  Prop.  5th  ed.  p. 
708:  Lewis's  App.  85  Mich.  340;  Thornton  v. 
Thornton,  3  Rand.  (Va.)  182;  Jacobs  v.  Miller, 
50  Mich.  120. 

Mr.  S*  Jones,  withMfr  A.  S.  Hammers- 
ley,  Jr.,  Ruardian  ad  litem  of  respondents, 
H.  and  C.  Koehler: 

The  original  estate  of  said  Minnie  as  a  tenant 
by  the  entirety  with  her  husband  was  reduced 
by  the  judgment  of  divorce  to  an  estate  of  ten- 
ancy in  common  with  him. 

2  Bishop,  Mar.  &  Div.  §  716;  Ames  v.  Nor- 
man, 4  Bneed,  688;  Lash  v.  Lash,  58  Ind.  526: 
Barrer  v.  Wallner,  80  111.  197;  Be  Benson,  16 
Nat.  Bankr.  Reg.  877;  Baggs  v.  Baggs,  55  Ga. 
590;  Freeman,  Co-tenancv  in  Partition,  t^  76; 
Bright,  Husb.  &  W.  p. 365;  Brownsony.  Hull, 
16  Vt.  809. 
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Peekham*  J.y  delivered  the  opinion  of 
the  court : 

We  agree  in  this  case  with  the  views  ex- 
pressed by  the  learned  judges  who  delivered 
the  opinions  at  the  special  and  general  terms 
of  the  supreme  court.  The  sole  question 
arises  out  of  the  decree  of  divorce  which 
the  husband  obtained  from  his  first  wife  on 
account  of  her  adultery. 

Did  that  divorce  have  any,  and  if  so  what, 
effect  upon  the  character  of  the  holding  of 
the  real  property  by  the  former  husband  and 
,  wife?  By  the  conveyance  the  husband  and 
wife  took  an  estate  as  tenants  by  the  entirety. 
BertUs  v.  Nunan,  92  N.  Y.  152 ;  ZornUein  v. 
Bram.  100  N.  Y.  13,  1  Cent.  Rep.  66. 

Such  a  tenancy  differs  from  all  others.  In 
one  respect  it  is  like  a  joint  tenancy,  in  that 
there  is  a  right  of  survivorship  attached  to 
botli,  but  it  is  not  a  joint  tenancy  in  sub- 
stance or  fonn.  Barber  v.  Harrin,  15  Wend. 
615 ;  Jackson  v.  McConnell,  19  Wend.  175 ; 
Bertles  v.  Nnnan^  avpra. 

It  originated  in  the  marital  relation,  and 
although  the  survivorship  presents  the 
greatest  formal  resemblance  to  joint  tenancy, 
instead  of  founding  the  estate  by  the  entirety 
upon  the  notion  of  joint  tenancy,  all  the 
authorities  refer  it  to  the  established  effect 
of  a  conveyance  to  husband  and  wife  pretty 
much  independent  of  any  principles  which 
govern  other  cases.  Jackson  v.  McConnell, 
Hupra. 

At  common  law,  husband  and  wife  were 
regarded  as  one  person,  and  a  conveyance  to 
them  by  name  was  a  conveyance  in  law  to 
but  one  person.  These  two  real  individuals, 
by  reason  of  this  relationship,  took  the  whole 
of  the  estjite  between  them,  and  each  was 
seised  of  the  whole  and  not  of  any  undivided 
portion.  They  were  thus  seised  of  the  whole, 
because  they  were  legally  but  one  person. 
Death  separated  them,  and  the  survivor  still 
held  the  whole,  because  he  or  she  had  al- 
ways been  seised  of  the  whole,  and  the  per- 
son who  died  had  no  estate  which  was  de- 
scendible or  devisable.  Being  founded  upon 
the  marital  relation  and  upon  the  legal  the- 
oYy  of  the  absolute  oneness  of  husband  and 
wife,  when  that  unity  is  broken,  not  by  death, 
but  by  a  divorce  a  viiiculo,  it  stands  to  reason 
that  such  termination  of  the  marriage  tie 
must  have  some  effect  upon  an  estate  which 
requires  the  marriage  relation  to  support  its 
creation.  The  claim  on  the  part  of  the  coun- 
sel for  the  wife  is  that  it  is  only  necessary 
the  parties  should  stand  in  the  relation  of 
husband  and  wife  at  the  time  of  the  convey- 
ance, and  at  that  time  (he  estat^^  vests,  and 
no  subsequent  divorce  can  affect  an  estate 
whicli  is  already  vested.  But  the  very  ques- 
tion is,  What  is  the  character  of  the  estate 
which  became  vested  by  the  conveyance?  If 
it  were  of  such  kind  that  nothing  but  the  ter- 
mination of  the  marriage  by  the  death  of  one 
of  the  parties  could  affect  the  estate  con- 
veyed, then,  of  course,  the  claim  of  the  coun- 
sel is  made  out ;  but  it  is  an  assumption  of 
the  whole  case  to  say  that  the  estate  vested 
was  of  the  character  he  claims.  When  the 
idea  upon  which  the  creation  of  an  estate  by 
the  entirety  depends  is  considered,  it  seems 
to  me  much  the  more  logical  as  well  as 
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plausible  view  to  say  that,  as  the  estate  is 
built  upon  the  unity  of  husband  and  wife, 
it  never  would  exist  in  the  first  place  but  for 
such  unity,  anything  that  terminates  the 
legal  fiction  of  the  unity  of  two  separate  per- 
sons ought  to  have  an  effect  upon  the  estate 
whose  creation  depended  upon  such  unity. 
It  would  seem  as  if  the  continued  existence 
of  the  estate  would  naturally  depend  uix>n 
the  continued  legal  unity  of  the  two  persons 
to  whom  the  conveyance  was  actually  made. 
The  survivor  takes  the  whole  in  case  of 
death,  beoAuse  that  event  has  terminated  the 
marriage  and  the  consequent  unity  of  person. 
An  absolute  divorce  terminates  the  marriage 
and  unity  of  person  just  as  completely  as 
does  death  itself,  only  instead  of  one,  as  in 
case  of  death," there  are^  in  the  case  of  divorce, 
two  survivors  of  the  marriage,  and  there  are, 
from  the  time  of  such  divorce,  two  living 
persons  in  whom  the  title  still  remains.  It 
seems  to  me  the  logical  and  jiatural  outcome 
from  such  a  8tat«  of  facts  is  that  the  tenancy 
by  the  entirety  is  severed,  and  a  severance 
having  taken  place  each  takes  his  or  her  pro- 
portionate share  of  the  property  as  a  tenant  in 
common,  without  survivorship.  It  is  said 
that  in  such  case  it  ought  to  be  a  joint  ten- 
ancy, but  I  see  no  reason  for  that  claim. 
As  it  has  been  held  that  seisin  by  the  entirety 
does  not  create  a  joint  tenancy  either  in  sub- 
stance or  form  (i9  Wend,  supra),  and  as  a 
tenancy  by  the  entirety  dei)ended  wholly 
upon  the  marital  relationship,  there  can  he 
no  reason  why  the  seisin  should  be  turned  in- 
to a  joint  tenancy  by  virtue  of  the  very  fact 
which  terminated  the  unity  of  person  upon 
which  the  right  of  survivorship  is  itseK 
foun(Jed,  and  to  which  it  owed  its  continued 
existence. 

It  is  true  that  a  conveyance  of  this  kind, 
if  made  to  two  persons  who  were  not  husband 
and  wife,  would  at  common  law  have  created 
a  joint  tenancy.  But  our  Statute  provides 
that  every  estate  granted  or  devised  to  two  or 
more  persons  in  their  own  right  shall  be  a 
tenancy  in  common,  unless  expressly  declared 
to  be  a'joint  tenancy  (1  Rev.  Stat.  727,  ^  44). 
This  Statute  did  not  reach  an  estAte  by  the 
entirety,  nor  did  the  Statutes  of  1848  and 
1849  and  1860  and  1862  (Bertles  v.  Nvnan, 
supra).  It,  therefore,  still  exists  under  our 
law. 

We  have  seen,  however,  that  a  tenancy  by 
the  entirety  i3  not  a  joint  tenancy  in  form  or 
substance.  Upon  what  principle  should  the 
termination  of  the  former  species  of  tenancy, 
resulting  from  an  absolute  divorce,  be 
changed  into  the  latter  in  the  face  of  our  Stat- 
ute relating  to  joint  tenancies?  The  convey- 
ance did  not  expressly  declare  that  the  ten- 
ancy was  to  be  a  joint  tenancy,  and  Uierefore 
when  the  original  character  of  the  tenancy 
by  the  entirety  is  changed,  it  cannot  be  trans- 
formed into  that  of  a  joint  tenancy  without 
a  clear  violation  of  our  Statute. 

The  counsel  for  the  defendant  urges  that 
we  are  giving?,  by  this  decision,  a  retroactive 
effect  to  a  decree  of  divorce  in  a  case  not 
warranted  by  the  Statute  and  in  violation  of 
the  well -settled  rule  in  this  State  as  to  the 
effect  of  such  a  decree.  He  says  that  we 
change  the  effect  of  the  deed  of  conveyance^ 
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and  that  the  decree  of  divorce  not  only  severs 
the  unity  of  person  from  the  time  oi  its  en- 
try, but  that  we  allow  it  to  date  back  to  the 
date  of  the  conveyance,  and  to  give  an  effect 
to  such  conveyance  that  it  did  not  have  at 
the   time  of   its  execution.     We   think  not. 

We  do  not  at  all  question  the  contention  of 
the  defendant's  counsel  that  a  decree  of  di- 
vorce in  this  State  only  operates  for  the  future 
and  has  no  retroactive  effect  or  any  other 
effect  than  that  given  by  statute.  But  we 
hold  that  the  character  of  the  estate  conveyed 
was  such  in  its  creation  that  it  depended  for 
its  own  continuance  upon  the  continuance 
of  the  marital  relation,  and  when  that  rela- 
tion is  severed,  as  well  by  absolute  divorce 
as  by  death,  the  condition  necessary  to  sup- 
port the  continuance  of  the  original  estate 
has  ceased,  and  the  character  of  the  estate 
has  for  that  reason  changed.  The  estate  does 
not  revest  in  the  grantor  or  his  heirs,  for  no 
such  condition  can  be  found  in  the  law  or  in 
the  nature  of  the  estate,  and  it  must  therefore 
remain  in  the  grantees,  but  by  an  altered 
tenure.  Their  holding  is  now  a  holding  of 
two  separate  persons,  and  for  the  reasons  al- 
ready given  such  holding  should  be  by  ten- 
ancy in  common,  and,  of  course,  without  any 
survivorship. 

I  think  the  contention  that  the  first  wife 
is  entitled  to  the  whole  of  the  estate  as  sur- 
vivor of  her  husband  cannot  be  maintained. 
Although  the  question  is  new  in  this  State, 
it  has  been  somewhat  debated  in  the  courts 
of  some  of  the  other  States.  In  Harrer  v. 
WcUlner,  80  111.  197,  and  Tjish  v.  Lash,  58 
Ind.  526,  and  Ames  v.  Xorman,  4  Sneed,  683, 
similar  views  to  those  we  have  herein  stated 
are  set  forth.  A  contrary  decision  has  been 
made  in  Michigan,  in  the  case  of  Lewis  App., 


reported  in  85  Mich.  840.  We  have  read  the 
opinion  in  that  case,  but  we  feel  that  our 
own  view  is  more  in  accord  with  legal  prin- 
ciples, and  we  cannot,  therefore,  follow  it. 

Upon  the  defendant's  appeal  the  judgment 
oue:ht  to  be  affirmed. 

Upon  the  appeal  of  the  plaintiff,  her  coun- 
sel contends  that  there  is  a  condition  annextd 
to  the  estate  by  the  entirety  which  is  Implied 
by  law,  and  the  condition  is  that  each  of  the 
crrantees  shall  remain  faithful  to  the  obliga- 
tions of  the  married  state,  and  shall  not,l)y 
his  or  her  misconduct,  cause  a  dissolution  of 
the  marriage  relation  upon  which  the  estate 
depends.  I  find  no  warrant  for  implying 
any  such  condition  in  the  character  of  the 
holdine,  and  still  less  for  the  result  which, 
as  he  Claims,  flows  from  a  violation  of  such 
condition.  Its  violation  (judicially  deter- 
mined) results,  according  to  the  plaintiff's 
argument,  in  the  immediate  vesting  of  the 
whole  estate  in  the  innocent  party  to  the 
marriage,  just  the  same  as  if  the  other  party 
thereto  were  actually  dead  instead  of  di- 
vorced. None  of  the  authorities  treat  the 
estate  as  dependent  upon  any  such  condition, 
and,  however  proper  it  might  be  to  enact  by 
legislative  authority  a  condition  of  that 
nature,  this  court  has  not  that  power. 

It  is  unnecessary  to  add  anything  further 
to  the  views  which  have  been  expressed  by 
the  learned  judges  of  the  supreme  court  in 
this  case,  and  we  are  of  the  opinion  that  the 
judgment  appealed  from  should  be  affirmed, 
and  as  neither  party  appealing  has  succeeded 
here,  the  affirmance  should  be  on  both  ap- 
peals, without  costs. 

All  concur,  except  Earl,  /.,  dissenting, 
and  Finch,  /.,  absent. 
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1  •  The  vaccdnatioii  of  a  passeiif^r  by  a 
ship's  surgeon  will  not  constitute  an  assault 
if  the  passenger^s  behavior  indicates  consent, 
whatever  maybe  his  unexpressed  feelings  on  the 
subject. 

2*  A  steamship  company  is  not  answer, 
able  for  the  ne^li^ence,in  Taccinatin^ 
passengers,  of  a  surgeon  carried  by  it  in  obe- 
dience to  law,  if  it  has  used  due  care  in  his  selec- 
tion and  in  procuring  pure  virus. 

8.  Evidence  of  the  quarantine  regula- 
tions at  the  port  of  discharge,  and  that  printed 
information  in  regard  thereto  was  posted  in  dif- 
ferent parts  of  the  ship,  as  well  as  that  the  reg- 


ulations were  enforced,  is  admissible  in  defense  of 
an  action  by  a  passenger  against  a  steamship 
company  for  vaccinatmg  him. 

(September  1, 1801.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Suffolk  County  made 
during  the  trial  of  an  action  brought  to  recover 
damages  for  an  assault  upon  plaintiff  by  de- 
fendant's agents  in  vaccinating  her,  or  for  in- 
juries resulting  from  their  negligence,  in  which 
a  verdict  was  directed  for  defendant.  Over- 
ruled. 

The  first  count  of  the  declaration  was  for  an 
assault,  and  the  second  for  negligence.  The 
court  luled  the  plaintiff  could  not  maintain  her 
action  on  either  count. 

At  the  trial  the  court  admitted,  over  plain- 
tiff's objection,  the  following  evidence:  An 
order  of  the  Board  of  Health  of  the  City  of 


'SOT^— Negligence^  when  7iot  impvlable  to  employer 
for  acts  of  employS. 
Negligence  is  not  imputable  to  a  master 
where  there  is  no  evidence  that  his  employ6  was 
not  competent  to  perform  the  duties  assigned  to 
such  employe.  Reese  v.  Diddle,  2  Cent.  Kep.  799, 112 
Pa.  72. 
13  L.  R.  A. 


A  principal  using  due  care  in  the  selection  of  an 
employ 6  to  accomplish  a  certain  work  as  an  inde> 
pendent  employment,  who  selects  his  own  means 
and  methods,  is  not  responsible  for  the  negligence 
of  such  employ^.  See  note  to  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Yonly  (Ark.)  9  L.  R.  A.  604. 
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Boston  in  regard  to  tbe  examination  of  hnmi- 
grants  as  regards  their  protection  from  small- 
pox -wbicb  required  all  unprotected  persons  to 
be  vaccinated  or  quarantined. 

Evidence  tbat  tbe  quarantine  officials  on  tbe 
arrival  of  tbe  steamer  made  an  examination  of 
all  steerage  passengers  and  passed  all  baving 
tickets  from  the  ship's  surgeon  and  vaccinated 
or  detained  at  quarantine  all  not  baving  tickets 
or  vaccination  marks. 

Also  evidence  tbat  notices  were  posted  up 
about  the  ship  informing  passengers  of  the  ne- 
cessity for  vaccination. 

Further  facts  appear  in  tbe  opinion. 

Messrs,  E.  N.  Hill  and  Frederic  Cun- 
mnffliam»  for  plaintiff: 

It  18  no  answer  to  a  claim  for  an  assault  tbat 
the  plaintiff  submitted  to  it,  if  tbe  circum- 
stances are  such  tbat  resistance  would  have 
seemed  useless;  consent  obtained  by  a  show  of 
superior  force,  or  under  such  circumstances 
tbat  tbe  will  cannot  be  said  to  have  acted  freely, 
is  not  consent  in  contemplation  of  law. 

Reg,  v.  Lode,  L.  R.  2  Or.  Cas.  10,  and  cases 
cited;  Rex  v.  Nichol,  Russ.  &  R.  Cr.  Cas.  180. 

If  negligence  is  shown  on  tbe  part  of  the  de- 
fendant, from  wbicb,  under  all  the  circum- 
stances of  the  case,  the  jury  can  properly  infer 
tbat  tbe  injury  happened,  the  case  should  be 
submitted  to  the  jury  to  determine  whether 
such  negligence  was  tbe  proximate  cause  of  tbe 
injury  or  not. 

Hotbrook  v.  Utiea  dh  8.  R.  Co,  12  N.  Y.  286; 
Crandall  v.  Ooodrieh  Trnnsp.  Co,  16  Fed.  Rep. 
75;  Ross  v.  Boston  <fe  W,  R,  Co,  6  Allen,  87. 

The  act  was  performed  by  the  surgeon  of  tbe 
ship,  and  be  used  tbe  virus  furnished  by  tbe 
owners. 

See  Moore  v.  Fitehburg  R.  Corp.  4  Gray,  465. 

It  must  be  presumed  that,  being  the  surgeon 
of  tbe  ship,  he  was  tbe  surgeon  provided  in 
compliance  with  Act  of  Congress,  Aug.  2, 1882, 
22  U.  8.  Stat,  at  L.  188.  If  so,  he  was  one  of 
the  crew  of  tbe  ship,  whom  tbe  owners  of  the 
ship  are  required  to  carry  and  pay,  and  whose 
services  they  are  required  to  furnish  to  any  of 
the  passengers  needing  tbem,  and  for  his  failure 
to  give  those  services  promptly  and  properly, 
not  the  surgeon,  but  the  master,  tbe  represen- 
tative of  tbe  owners  in  our  ports,  is  made  liable 
to  a  penalty. 

See  United  States  v.  Thompson,  1  Sumn.  170, 
and  cases  cited  in  note. 

Where  is  tbe  sense  of  holding,  in  the  case  of 
a  pilot,  that  tbe  owners  are  liable  for  bis  negli- 
gence even  when  they  have  had  no  power  of 
selection,  being  obliged  by  law  to  take  tbe  first 
one  tbat  offers? — and  in  tbe  case  of  a  surgeon 
tbat  they  are  not  liable  for  his  negligence, 
though  they  have  bad  tbe  opportunity  of  se- 
lecting him,  unless  in  such  selection  they  have 
been  wanting  in  due  care?— especially  when  the 
pilot  is  employed  only  for  a  single  service,  and 
tbe  surgeon  is  one  of  tbe  regular  crew  of  tbe 
ship. 

•*  The  China/*  74  U.  S.  7  Wall.  58,  19  L.  ed. 
67. 

Messrs,  Qeorge  Putnam  and  Thomas 
Russell,  for  defendant: 

Tbe  defendants'  entire  duty  to  tbe  plaintiff 
was  to  use  all  reasonable  care  to  secure  pure 
virus  and  a  competent  physician. 
18L.  R.  A. 


It  is  conceded  that  they  performed  their  duty 
in  both  particulars. 

They  are,  therefore,  not  liable  to  the  plaintiff 
for  tbe  malpractice  of  the  surgeon. 

McDonald  v.  Massachusetts  Oen,  Hospital, 
120  Mass.  432;  Laubheim  v.  Royal  ^^eiherland 
S,  8,  Co,  9  Cent.  Rep.  782,  107  N.  Y.  228; 
Seeord  v.  St.  Paul,  M,  di  M.  R,  Co,  18  Fed. 
Rep.  221. 

The  liability  of  a  master  for  the  acts  of  bis 
servants  rests  upon  his  right  to  be  obeyed,  and 
bis  presumed  power  to  enforce  obedience. 

QuannauY.  Burnett,  6Mees.  &  W. 499,  509; 
Shearm.  &  Redf.  Neg.  §  142,  note;  Cooley, 
Torts,  p.  582;  Bennett  v.  New  Jersey  R,  d  T. 
Co.  86  N.  J.  L.  225,  227;  Little  v.  ffackett,  116 
U.  S.  866, 876,  29  L.  ed.  652,  655;  TfieBernina. 
L.  R.  12  Prob.  Div.  58,  66. 

It  would  be  unreasonable  to  bold,  and  the  law 
does  not  hold,  an  employer  responsible  for  the 
negligence  of  an  employe  in  matters  where  be 
cannot  lawfully  control  bis  action. 

Tbe  passenger  in  a  public  conveyance  or  , 
hired  carriage  IS  not  responsible  for  tbe  driver^s 
negligence,  because  be  has  no  lawful  control 
over  the  driver. 

LitUe  V.  Backett  and  The  Bernina,  supra; 
NetD  York,  L.  E,  <fc  W,  R,  Co,  v.  Steinbrenner, 
47  N.  J.  L.  161. 

Tbe  employer  of  a  physician  to  attend 
another  has  even  less  lawful  control  over  the 
physician's  methods  of  treatment  than  tbe  pas- 
senger in  a  public  carriage  has  over  tbe  conduct 
of  the  driver. 

Tbe  case  of  the  pilot  is  not  an  exception. 
Liability  for  bis  neglij^ence  rests  partlv  upon 
tbe  ground  that  public  policy  makes  the  ship 
responsible  for  its  safe  navigation  by  public 
agencies  as  well  as  by  servants  of  its  own  se- 
lection; partly  upon  tbe  power  of  tbe  master 
to  displace  and  control  tbe  pilot:  and  partly 
upon  tbe  ground  that  it  is  a  rule  of  tbe  General 
Admiralty  Law,  and  not  of  tbe  common  law. 

The  China,  74  U.  8.  7  Wall.  58,  67,  19  L,  ed. 
67,  72;  Yates  v.  Brown,  8  Pick.  28. 

BInowlton,  J.,  delivered  the  opinion  of  tbe 
court: 

This  case  presents  two  questions :  first, 
whether  there  was  any  evidence  to  warrant  tbe 
jury  in  finding  tbat  the  defendant  by  any  of  its 
servants  or  agents  committed  an  assault  on  the 
plaintiff;  secondly,  whether  there  was  evidence 
on  which  tbe  jury  could  have  found  that  tbe 
defendant  was  guilty  of  negligence  towards  the 
plantiff.  To  sustain  the  first  count,  which  was 
for  an  alleged  assault,  tbe  plaintiff  relied  on  tbe 
fact  that  the  surgeon  who  was  employed  by 
tbe  defendant  vaccinated  her  on  shipboard 
while  she  was  on  her  passage  from  Queenstown 
to  Boston.  On  this  branch  of  the  case  the 
question  is  whether  there  was  any  evidence 
thai  tbe  surgeon  used  force  upon  tbe  plaintiff 
against  her  will.  In  determining  whether  the 
act  was  lawful  or  unlawful  tbe  surgeon's  con- 
duct must  be  considered  in  connection  with  the 
surrounding  circumstances.  If  the  plaintiff's 
behavior  was  such  as  to  indicate  consent  on  her 
part  he  was  justified  in  bis  act,  whatever  her 
unexpressed  feelincrs  may  have  been.  In  de- 
termining whether  she  consented  be  could  be 
guided  only  by  her  overt  acts  and  the  mani- 
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festatioDs  of  ber  feeliugs.  Pbrd  v.  Ford,  143 
Maas.  578,  3  New  £ng.  Rep.  785;  McCaHhy  v. 
BosUm  db  L.  R,  Cofp.  148  Mass.  550.  552,  2  L. 
R.  A.  608. 

It  is  undisputed  that  at  Boston  there  are 
strict  quarantine  regulations  in  regard  to  the 
examination  of  emigrants  to  see  that  they  are 
protected  from  Emall-poz  by  vaccination,  and 
that  only  those  persons  who  hold  a  certificate 
from  the  medical  officer  of  the  steamship  stat- 
ing that  they  are  so  protected,  aie  ^rmitted  to 
land  without  detention  in  quarantine,  or  vac- 
cination bvthe  port  physician.  It  appears  that 
the  defendant  is  accustomed  to  have  its  sur- 
geons vaccinate  all  emigrants  who  desire  it  and 
who  are  not  protected  by  previous  vaccination, 
and  give  them  a  certificate,  which  is  accepted 
at  quarantine  as  evidence  of  their  protection. 
Notices  of  the  regulations  at  quarantine,  and 
of  the  willingness  of  the  ship's  medical  officer 
to  vaccinate  such  as  needed  vaccination  were 
posted  about  the  ship  in  various  languages,  and 
on  the  day  when  the  operation  was  penormed 
the  surgeon  had  a  right  to  presume  that  she 
and  the  other  women  who  were  vaccinated  un- 
derstood the  importance  and  purpose  of  vac- 
cination for  those' who  bore  no  marks  to  show 
that  they  were  protected.  By  the  plaintiff*s 
testimony,  which  in  this  particular  is  undis- 
puted, it  appears  that  about  two  hundred 
women  passengers  were  assembled  below,  and 
she  understood  from  conversation  with  them 
that  they  were  to  be  vaccinated;  that  she  stood 
about  fifteen  feet  from  the  surgeon  and  saw 
them  form  in  a  line  and  pass  in  turn  before 
him:  that  he  examined  their  arms  and  pass- 
ing some  of  them  by,  proceeded  to  vaccinate 
those  that  had  no  mark;  that  she  did  not  hear 
him  say  anything  to  any  of  them;  that  upon 
being  passed  by  they  each  received  a  card  and 
went  on  deck;  that  when  her  turn  came  she 
showed  him  her  arm;  he  looked  at  it  and  said 
there  was  no  mark  and  that  she  should  be  vac- 
cinated; that  she  told  him  she  had  been  vac- 
cinated before  and  it  left  no  mark;  that  he 
then  said  nothing;  that  he  should  vaccinate  her 
again;  that  she  held  up  her  arm  to  be  vac- 
cinated; that  no  one  touched  her;  that  she  did 
not  tcU  him  she  did  not  want  to  be  vaccinated; 
and  that  she  took  the  ticket  which  he  gave  her 
certifying  that  he  had  vaccinated  her,  and  used 
it  at  quarantine.  She  was  one  of  a  large  num- 
ber of  women  who  were  vaccinated  on  that  oc- 
casion without,  so  far  as  appears,  a  word  of 
objection  from  any  of  them.  They  all  indi- 
cated by  their  conduct  that  they  desired  to 
avail  themselves  of  the  provisions  made  for 
their  benefit.  There  was  nothing  in  the  con- 
duct of  the  plaintiff  to  indicate  to  the  surgeon 
that  she  did  not  wish  to  obtain  a  card  which 
would  save  her  from  detention  at  quarantine, 
and  to  be  vaccinated,  if  necessary  for  that  pur- 
pose. Viewing  his  conduct  in  the  light  of  the 
surrounding  circumstances,  it  was  lawful;  and 
there  was  no  evidence  tending  to  show  that  it 
was  not.  The  ruling  of  the  court  on  this  part 
of  the  case  was  correct. 

The  plaintiff  contends  that  if  it  was  lawful 
for  the  surgeon  to  vaccinate  her  the  vaccina- 
tion was  negliffently  performed.  "  There  was 
no  evidence  oi  want  of  care  or  precaution  by 
the  defendant  in  the  selection  of  the  surgeon, 
or  in  the  procuring  of  the  virus  or  vaccine  mat- 
18  L.  R.  A. 


ter.''     Unless  there  was  evidence  that  the  sur- 
geon was  negligent  in  performing  the  opera- 
tion, and  unless  the  defendant  is  liable  for  this 
negligence,  the  plaintiff  must  fail  on  the  sec- , 
ond  count. 

Whether  there  was  any  evidence  of  negli- 
gence of  the  sur^^n  we  need  not  inquire,  for 
we  are  of  opinion  that  the  defendant  is  not 
liable  for  his  want  of  care  in  performing  sur- 
gical operations.  The  only  ground  on  which 
it  is  argued  that  the  defendant  is  liable  for  his 
negligence  is  that  he  is  a  servant  engaged  in 
the  defendant's  business  and  subject  to  its  con- 
trol. We  think  this  argument  is  founded  on  a 
mistaken  construction  of  the  duty  imposed  on 
the  defendant  by  law.  By  the  5th  section  of  the 
Act  of  Congress  of  August  2, 1882  (22  U.S.  Stat, 
at  L.  188)  it  is  provid^  that  "every  steamship 
or  other  vessel  carrying  or  bringing  emigrant 
passengers,  or  (mssengers  other  than  cabin  pas- 
sengers, exceeding  fifty  in  number,sball  carry  a 
duly  competent  and  qualified  surgeon  or  medi- 
cal practitioner,  who  shall  be  rated  as  such  in  the 
ship's  articles,  and  who  shall  be  provided  with 
sureical  instruments,  medical  comforts  and 
medicines  proper  and  necessary  for  diseases 
and  accidents  incident  to  sea  voyages,  and  for 
the  proper  medical  treatment  of  such  passen- 
gers during  the  voyage,  and  with  such  articles 
of  food  and  nourishment  as  may  be  proper  and 
necessary  for  preserving  the  health  of  infants 
and  young  children,  and  the  service  of  such 
surgeon  or  medical  practitioner  shall  be 
promptly  given  in  any  case  of  sickness  or  dis- 
ease to  any  of  the  passengers  or  to  any  infant 
or  young  child  of  any  such  passengers,  who 
may  neeid  his  services.  For  a  violation  of 
either  of  the  provisions  of  this  section  the  mas- 
ter of  the  vessel  shall  be  liable  to  a  penaltv  not 
exceeding  two  hundred  and  filfty  dollars. 

Under  this  Statute  it  is  the  duty  of  the  ship- 
owners to  provide  a  competent  surgeon  whom 
the  passengers  may  employ  if  they  choose  in 
the  business  of  healing  their  wounds  and  cur- 
ing their  diseases.  The  law  does  not  put  the 
business  of  treating  sick  passengers  into  the 
charge  of  common  carriers  and  make  them  re- 
sponsible for  the  proper  management  of  it. 
The  work  which  the  physician  or  surgeon  does 
in  such  cases  is  under  the  control  of  the  pas- 
sengers themselves.  It  is  their  business,  not 
the  business  of  the  carrier.  They  may  employ 
the  ship's  surgeon,  or  some  other  physician  or 
surgeon  who  happens  to  be  on  board,  or  they 
may  treat  themselves  if  they  are  sick,  or  may 
go  without  treatment  if  they  prefer,  and  if  they 
employ  the  surgeon  they  may  determine  how 
far  they  will  submit  themselves  to  his  direc- 
tions, and  what  of  his  medicines  they  will  take 
and  what  reject,  and  whether  they  will  submit 
to  a  surgical  operation  or  take  the  risk  of  going 
without  it.  The  master  or  owners  of  the  ship 
cannot  interfere  in  the  treatment  of  the  medical 
officer  when  he  attends  a  passenger.  He  is 
not  their  servant  engaged  in  their  business  and 
subject  to  their  control  as  to  his  mode  of  treat- 
ment. They  do  their  whole  duty  if  they  em- 
ploy a  duly  qualified  and  competent  surgeon 
and  medical  practitioner  and  supply  him  with 
all  necessary  and  proper  instruments,  medi- 
cines, and  medical  comforts,  and  have  him  in 
readiness  for  such  passengers  as  choose  to  em- 
ploy him.    This  is  the  whole  requirement  of 
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Ibe  Statute  of  tiie  United  Stales  applicable  to 
*iic!i  case^,  and  \U  by  the  nature  of  their  nu- 
dertflkiug  to  irHosport  passengers  by  sea,  they 
tiT£  under  n  linbihty  at  the  common  law  to 
make  pro  vision  for  their  passengers  in  this  re- 
spect, that  liability  is  no  greater.  It  is  quite 
retu^onable  tb^vt  the  owners  of  a  steamship  used 
in  ibf  I FH asportation  of  passengers  should  be 
required  by  hiw  to  provide  a  competent  person 
to  whom  Sick  passengers  can  apply  for  medical 
treattneuT,  and  when  they  have  supplied  such 
a  per^>D  it  would  be  unreasonable  to  hold 
them  responsibly  for  all  the  particulars  of  his 
lieatmi^nt  wlien  he  is  engaged  in  the  business 
of  other  ijersrtns  in  regard  to  which  they  are 
powerleiifi  lo  interfere. 

Tlie  reasons  oo  which  it  is  held  in  the  courts 
of  tlie  UnikTJ  Slates  and  of  Massachusetts  that 
tbe  owners  me  liable  for  the  negligence  of  a 
pilot  in  navigiitJDg  the  ship,  even  though  he  is 
appoinred  by  public  agencies,  and  the  master 
has  no  voice  in  the  selection  of  him,  do  not 
apply  to  Ibis  case.  T/ie  China,  74  U.  8.  7 
Wall.  53^7,  10  L.  ed.  67,  72;  Yates  v.  Broiov, 
y  Pick.  %i.  The  pilot  is  engaged  in  the  navi- 
^aiiuD  of  ihc  ship,  for  which,  on  grounds  of 
public  policv,  the  owners  should  be  held  re- 
spooBiliie.  'Hie  business  is  theirs,  and  they 
have  cerrain  rights  of  control  in  regard  to  it. 
Thev  may  determine  when  and  how  it  shall 
be  uDderfaki-n,  and  the  master  may  displace 
the  pilot  for  certain  causes.  But  in  England 
It  lisis  bei'O  held  that  even  in  such  cases  the 
owners  are  rmt  liable.  OarruthersY.  Sydebot- 
hum,  4  Slaulo  &  S.  77;  The  Protector^  1  W. 
Hob.  45:  Thr  ^hlria,  Id.  95. 

The  view  wbich  we  have  taken  of  this 
tiranch  of  Ihi;  case  is  fully  sustained  by  a 
unanimous  judiiment  of  the  Court  of  Appeals 
of  Now  York  in  Lanhheim  v.  De  Koninglyke, 
N.  S.  13.  n^.  107  N.  Y.  228,  9  Cent.  Rep.  732. 
Seealpo  Sermd  v.  St.  Paul,  M.  d  M.  R.Co.  18 
Fed,  Hep  221 ;  McDonald  v.  Massachuaetts  Oen. 
Ihifpitnl,  12U  Mass.  432. 

We  are  of  opinion  that  on  both  parts  of  the 
case  the  rulings  at  the  trial  were  correct. 

The  evidence  excepted  to  was  rightly  ad- 
milted. 

Krcepftofin  ortrruled. 
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I.    Permission  to  a  water  company  to 
taJ£«  water  fk*oni  a  pond  the  shores  of 


which  have  already  been  appropri- 
ated to  public  use,  and  also  to  take  and  hold  all 
land  necessary  for  raisiner«  holding  and  purifying- 
it.  Impliedly  authorizes  the  taking  of  previously 
appropriated  land  on  tbe  shore  of  the  pond  for  a 
pumping  station  and  liltering  gallery,  together 
with  a  right  of  way  thereto,  where  such  land  is 
not  indispensable  to  the  prior  appropriator  while 
the  water  company  oould  only  with  difficulty,  if 
at  aU,  do  business  without  it. 
2.  A  provision  that  a  water  company 
may  be  required  to  give  security  to  the 
selectmen  of  the  town  for  the  payment  of  all 
damages  awarded  for  lands  taken  by  it.  which 
may.  upon  becoming  insufficient,  be  required  to 
be  increased,  sufficiently  provides  for  compen«i- 
tion  to  Justify  the  taking  of  tbe  land. 

(May  19, 1891.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  County  (Field,  Ch,  J,)  for  the 
opinion  of  tbe  full  court  of  an  action  brought 
to  restrain  defendant  from  entering  upon  or 
using  plaintiff's  land.     BUI  distmissed. 

The  facts  suflaciently  appear  in  the  opinion. 

Mr.  J.  H.  Benton,  Jr.,  for  plaintiff: 

The  taking  upon  ihe  validity  of  which  de- 
fendant's right  to  cross  plaintiff's  location 
wholly  depends  is  a  taking  of  a  right  of  way 
across  the  location  and  tracks  of  an  operated 
railroad.  Such  a  taking  is  not  within  the  au- 
thority given  by  the  general  language  of  the 
Act. 

Springfield  v.  Connecticut  River  R.  Co,  4 
Cush.  63;  Boston  d  M.  R.  v.  Lotrell  &  L.  R. 
Co.  124  Mass.  368;  Quincyv.  Boston,  148  Mass. 
389. 

Land  appropriated  to  the  public  use  of  a 
railroad  cannot  be  taken  for  any  oJher  public 
use  without  specific  legislative  authority.  The 
only  question,  therefore,  is  whether  the  lacd 
covered  bv  the  railroad  location  between  the 
tracks  and  the  pond  had  been  appropriated  to 
railroad  use  at  the  time  the  location  of  lt)e 
Water  Compan}'  was  filed.  In  other  words, 
the  question  is,  What  constitutes  an  appropria- 
tion of  land  to  a  public  use? 

The  term  ** appropriated"  has  been  said  to 
'*  embrace  every  mode  by  which  property  may 
be  applied  to  the  use  of  the  public.'* 

Boston  dt  L.  R.  Corp.  v.  tyalem  db  L.  R.  Co. 
2  Gray,  35. 

The  real  question  is.  Has  the  land  been  im- 
pressed with  a  public  trust,  so  that  it  is  the 
duty  of  the  corporation  to  hold  and  use  it  for 
railroad  purposes? 

Boston  d'  M,  R.  v.  Tjowell  d  L.  R.  Co.  124 
Mass.  368;  Re  Boston  d  A.  R.Co.  5S  N.  Y.  574; 
State  V.  Montclair  R.  Co.  35  N.  J.  L.  8*28;  Re 
New  Tork,  L.  d  W.  R.  Co.  99  N.  Y.   12,  21; 


NuTE,— /*riri<fp/e8  in  ihe  laivof  eminerU  domain. 

TUp  public?  hefiltli  of  cities  demands  an  ample 
supply  oC  fiiiDsli  water,  and  for  this  purpose  land 
may  be  cHmdcnmed  for  necessary  facilities  required 
hi  E^uppbiiifr  tJities  with  water.  Way  land  v.  Mid- 
dlesex C<jQut.v  Comrs.  4  Gray.  5011:  Kane  v.  Balti- 
more, irj  M<i.  *J4(I;  Tiiorn  v.  Sweeney,  12  Nev.  251; 
Olmsred  v.  Morris  Aqueduct  Proprs.  46  N.  J.  L.  495; 
DaiJej'  V,  Wobum,  136  Mass.  416;  Lalce  Pleasanton 
Water  Vti.  v.  t'onira  Costa  Water  Co.  67  Cal.  659. 

In  like  manner,  supplies  of  water  required  for 
bffalth  and  comfort  may  be  condemned.  Martin  v. 
aieainoii.  139  Mnm.  183:  Bui-den  v.  Stein,  27  Ala.  104. 

^  L.  R.  A  , 


The  public  have  a  right  to  an  ample  supply  of 
pure  water,  and  the  company  to  which  the  ri^rht  of 
taliiinfr  land  has  been  granted  has  the  capacity  to 
appropriate  enough  for  that  purpose,but  the  appro* 
priation  must  not  be  in  excess  of  the  actual  necpF- 
eities  of  the  case.  Spring  Valley  Water  Works  v. 
San  Mateo  Water  Works,  64  Cal.  128. 

In  Massachusetts  the  groat  ponds  are  regarded  as 
public  property,  and  the  riparian  owner  cannot 
claim  damages  for  water  drawn  off  by  an  aqueduct 
company,  under  legislative  authority.  Fay  v.  Sa- 
lem &  D.  A.  Co.  Ill  Mass.  27. 

Under  a  statute  authorizing  a  city  to  take  the 
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Old  Colony  R.  Co.  v.  Pramingham  Water  Co. 


fHvergreen  Cemetery  Asso.  v.  New  Haven,  43 
Oonn.  284,  241;  Proprietors  of  Locks  <fe  Canals 
V.  rx>V3eLl,  7  Gray.  223;  Worcester  v.  Western 
R.  Corp,  4  Met.  584;  Boston  dt  M,  R.  v.  Cam- 
lyridge,  8  Gush.  237. 

Land  acquired  for  station  purposes  is  appro- 
priated to  public  use. 

Norwich  <ft  W.  R,  Co.  v.  Worcester  County 
Cmrs.  151  Mass.  69. 

An  appropriation  to  public  use  does  not  re- 
quire actual  occupation  of  the  land. 

If  a  railroad  company  acquiries  five  acres  of 
land  for  terminal  freight  yards  and  tracks  con- 
venient and  suitable  for  that  purpose  in  antici- 
pation of  the  growth  of  business,  and  covers 
only  a  portion  with  yards  and  tracks,  intend- 
ing to  cover  the  remainder  as  the  business  re- 
quires, it  cannot  be  properly  said  that  only  the 
portion  actually  covered  and  built  upon  is  ap- 
propriated to  railroad  purposes. 

State  V.  Montelair  R.  Co.  34  N.  J.  L.  328; 
Hendricks  v.  Johnson,  6  Port.  (AJa.)  473;  Mc- 
Dougle  v.  Clark,  7  B.  Mon.  448. 

Where  two  companies  commenced  proceed- 
inofs  to  condemn  the  same  land,  it  was  held 
that  that  company  was  entitled  to  condemn 
which  first  began  proceediners. 

Lake  Merctd  Water  Co.  v.  Cowles,  31  Cal.  215. 
See  also  Morns  &  E.  R.  Go.  v.  Blair,  9  N.  J. 
Eq.  635;  Sioux  City  cfe  D,  M,  R.Co.  v. Chicago, 
M.  dh  St.  P.  R.  Co.  27  Fed.  Rep.  770. 

The  necessity  for  land  for  railroad  use  is  not 
confined  to  a  present  necessity,  but  is  to  be  de- 
cided with  reference  to  the  prospective  busi- 
ness of  the  com  pan  V. 

Re  New  York  <&  H.  R.  Co.  v.  Kip,  46  N.  Y. 


546,  554;  Albany  Northern  R.  Co.  v.  Browneli, 
24  N.  Y.  345;  St.  Paul  U.  D.  Co.  v.  St.  Paul, 
30  Minn.  363. 

But  this  land  was  **  occupied  "by  the  Rail- 
road Company  within  the  rule  established  by 
this  court  in  similar  cases. 

Wesleyan  Academy  v.  Wilbraham,  99  Mass. 
599;  Massachusetts  Oen,  Hospital  v.  Somernlle, 
101  Mass.  319;  New  England Hospitiil  v.  Boston, 
113  Mass.  518;  Trinity  Church  v.  Boston,  118 
Mass.  164. 

When  it  has  been  decided  that  land  is  neces- 
sary for  a  public  use,  the  decision  cannot  be 
questioned  in  any  collateral  proceeding. 

Prospect  Park  dt  C.  2.  R.  Co.  v.  Williamson, 
91  N.  Y.  552. 

The  question  of  whether  a  certain  piece  of 
land  is  necessary  for  a  public  use,  is  not  a  ju- 
dicial question  at  all,  and  cannot  be  passed 
upon  by  the  court. 

Mississippi  <fe  R.  R.  Boom  Co.  v.  Patterson, 
98  U.  S.  403,406,  25  L.  ed.  206,  207. 

Whether  the  land  was  reasonably  necessary, 
and  what  uses  of  it  would  promote  the  pur- 
poses for  which  the  corporation  was  established, 
was  properly  determined  by  its  own  officers  in 
the  exercise  of  their  honest  judgment  and  dis- 
cretion. 

Massachusetts  Oen.  Hospital  v.  Som^rville, 
101  Mass.  319. 

The  reasoning  by  which  legislative  intent  is 
established  in  a  case  like  this  is  the  same  as 
that  by  which  a  right  of  way  by  necessity  is 
established,  and  rests  wholly  upon  the  funda- 
mental fact  that  the  grant  cannot '  otherwise 
take  effect.     Grants  to  private  persons  by  im- 


waters  of  gfi^at  ponds  for  the  purpose  of  supply- 
iDfiT  its  iohabitants  with  water,  and  providiujr  for 
the  payment  of  damages,  the  owners  of  mill  privi- 
leges along  the  outlet  of  such  ponds  are  eDtitled  to 
tsompcnsation  for  the  privileges  thus  destroyed  or 
impaired,  and  parties  who  are  using  the  waters  for 
other  purposes  than  for  power  are  entitled  to  dam- 
ages. Each  mill-owner  can  bring  a  proceeding, 
and  a  corporation  owning  a  mill  at  some  distance 
from  the  stream,  the  water  being  conveyed  to  it  by 
a  canal,  may  also  bring  a  proceeding  for  the  assess- 
ment of  damages.  Watuppa  Reservoir  Co.  v.  Fall 
River,  134  Mass.  287. 

Water  rights  may  be  talcen  so  far  as  may  be 
necessary  for  the  preservation  and  purity  of  water, 
including  prescriptive  rights  to  discharge  sewage 
into  such  waters.    Gray  v.  Boston,  190  Mass.  328. 

A  provision  empowering  the  owners  to  appraise 
the  compensation  and  fix  the  maximum  of  water 
to  be  taken  is  not  unconstitutional ;  the  latter  pro- 
vision enables  the  commissioners  to  determine  the 
damages.  Re  Middletown,  82  N.  T.  196:  Mills,  Em. 
Dom.  2d  ed.  §  83. 

The  right  of  eminent  domain  remains  in  the 
aggregate  body  of  the  people  in  their  sovereign 
capacity ;  and  possefision  of  private  property  may 
be  resumed  by  them  whenever  the  interest  or  even 
the  convenience  of  the  State  is  concerned.  White- 
man  V.  Wilmington  &  S.  R.  Co.  2  Harr.  (Del.)  514,  33 
Am.  Dec.  419. 

The  people  have  the  right  to  resume  possession 
of  property  in  the  manner  directed  by  the  laws  and 
Constitution  of  the  State,  whenever  the  public 
interest  requires  it.  Walker  v.  Gatlln,  13  Fla.  16; 
Heyward  v.  New  York,  7  N.  Y.  825;  Weir  v.  St. 
Paul,  8.  &  T.  F.  R.  Co.  18  Minn.  163.  See  Varick  v. 
Smith,  5  Paige,  150, 3  L.  ed.  668. 

Land  is  no  more  property  than  a  franchise.  Both 
18  L.  R.  A. 


are  subject  to  the  right  of  eminent  domain.  Minot 
V.  Philadelphia,  W.  &  B.  R.  Co.  2  Abb.  U.  S.  336. 
See  West  River  Bridge  Co.  v.  Dix,  47  U.  8.  6  How. 
507,12  L.  ed.  535;  Enfield  ToU- Bridge  Co.  v.  Hart- 
ford &  N.  H.  R.  Co.  17  Conn.  454. 

The  only  restriction  upon  this  right  of  resump- 
tion for  public  use  is  that  the  property  cannot  be 
taken  without  just  compensation  to  the  owner, 
and  in  the  mode  prescribed  by  law.  Whiteman  v. 
Wilmington  &  S.  R.  Co.  trnpi-a. 

The  Legislature  may  interfere  with  property  held 
by  a  corporation  for  one  public  use  and  apply  it  to 
another,  and  without  compensation  where  no  pri- 
vate interests  are  involved  or  invaded.  People  v. 
Kerr,  27  N.  Y.  188. 

The  Legislature  may  delegate  this  power  to  pub- 
lic officers,  or  to  corporate  bodies,  municipal  or 
other.  It  is  a  rule,  however,  that  such  delegation 
of  power  must  be  in  express  terms,  or  must  arise 
I'rom  a  necessary  implication.  Be  Boston  &  A.  R. 
Co.  53  N.  Y.  574;  Boston  W.  P,  Co.  v.  Boston  &  W. 
R.  Co.  23  Pick.  860;  Re  BuflFald,  68  N.  Y.  167. 

All  property  is  held  subject  to  an  Inherent  right 
in  the  government  to  appropriate  it  to  public  use 
when  the  public  good  may  require  it  to  be  done. 
Alabama  &  F.  R.  Co.  v.  Kenney,  39  AJa.  307. 

The  right  of  eminent  domain  is  an  attribute  of 
sovereignty,  and  whatever  exists  in  any  form, 
whether  tangible  or  intangible,  may  be  subjected 
to  the  exercise  of  its  power,  and  may  be  seized  and 
appropriated  to  public  uses  when  necessity  de- 
mands it.  Metropolitan  City  R.  Co.  v.  Chicago  W. 
D.  R.  Co.  87  III.  317,  324. 

The  Commonwealth  may,  by  legislative  enact- 
ment, duly  authorize  real  estate  to  be  taken  from 
its  own  grantee.  Jackson  v.  Winn,  4  Litt.  322; 
Young  v.  McKenzie,  3  Ga.  81;  Beekman  v.  Saratoga 
&  S.  R.  Co.  8  Paige,  45, 3  L.  ed.  50. 
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pHcatioD  "  are  limited  to  cases  of  strict  necee- 
sity." 

Bvs8  V.  Dyer,  135  Mass.  287. 

Whatever  is  doubtful  is  decisively  certain 
against  the  corporation. 

Black  V.  Delaware  dk  R.  Canal  Ofe>.  24  N.  J. 
Eq.  455,  485;  Northweetem  Fertilizing  Co,  v. 
Hyde  Park,  97  U.  8.  659.  662,  24  L.  ed.  1036. 

Convenience,  even  great  convenience,  is  not 
sufficient  to  raise  an  implication  of  a  grant 

NiehoU  v.  Lttee,  24  Hck.  102,  105. 

If  the  Water  Company  had  power  by  impli- 
cation to  make  its  location  on  the  land  of  the 
Railroad  Company,  it  must  be  because  it  could 
not  by  reasonable  intendment  accomplish  the 
purpose  of  taking  the  waters  of  Farm  Pond  in 
any  other  way. 

Springfield  v.  Connecticut  Biter  R,  Go,  4 
Cush.  68.  78. 

An  instance  of  implied  authority  from  the 
general  words  of  a  le^lative  grant  is  found  in 
the  right  of  a  railroad  company  to  do  things 
outside  tlie  location  necessary  in  the  construc- 
tion of  its  railroad  upon  the  location. 

Dodge  v.  Eeeex  County  Comrs.  3  Met.  380. 

But  that  implied  authority  is  restricted  to  the 
things  which  are  strictlv  necessary  to  be  done, 
and  does  not  arise  merely  because  it  is  cheaper, 
inore  convenient,  more  fit  and  more  suitable  to 
do  them  than  not  to  do  them. 

Eetabrooks  v.  Feterbwough  A  8,  R,  Co.  12 
Cush.  224,  227.  See  also  Pettingill  v.  Porter, 
8  Allen,  1,6;  Proprietors  of  Loeka  <fe  Canals  v. 
Tjowell,  7  Gray,  223:  Housatonic  R.  Co,  v.  Lee 
iSb  H,  R.  Co.  118  Mass.  891;  Providence  dk  W.  R. 
Co.  v.  Nortoich  d-  W.  R.  Co.  138  Mass.  277. 

The  question  in  all  these  cases  is  whether  it 
is  to  be  presumed  that  the  legislative  attention 
was  specially  called  to  the  state  of  things  exist- 
ing at  the  time  the  Act  was  passed,  so  that  it 
must  be  assumed  to  have  intended  that  the 
thing  should  be  done  which  was  necessary  to 
exercise  the  franchise  which  it  gave.  The  im- 
plication must  be  a  necessary  one. 

Re  Buffalo,  68  N.  Y.  167;  Philadelphia  O.  d 
J!f.  R.Co.  V.  Pennsylcania  8.  V.  R.  Co.  16  Phila. 
686;  People  v.  Thompson,  98  N.Y.  6, 11;  New 
Jersey  8,  R.  ih.  v.  Long  Branch  Comrs.  89  N. 
J.  L.  28;  Re  Boston  dt  A.  R.  Co.  58  N.  Y.  574; 
Pennsylvania  R.  Go's  App.  93  Pa.  150,  159; 
Packer  v.  Sunbury  &  E.  R.  Co.  19  Pa.  211. 

The  location  by  the  Water  Company  is  in- 
valid, because  the  Act  under  which  it  is  as- 
sum^  to  have  been  made  does  not  provide 
compensation  to  the  owners  of  land  taken. 

Pmcers  v.  Bears,  12  Wis.  214,  221;  Connecti- 
cut River  R.  Co.  v.  Franklin  County  Comrs.  127 
Mass.  50;  Ash  v.  Cummings,  50  N.  H.  591. 

Messrs.  J.  O.  Abbott  and  S«  A.  Phillips, 
for  defendant: 

The  Legislature  has  the  'right  to  take  prop- 
erty already  appropriated  to  public  purposes, 
for  other  public  purposes. 

Charles  River  Bridge  v.  Warren  Bridge,  36 
U.  8.  11  Pet.  577,  9  L.  ed.  836;  Boston  W.  P. 
Co.  V.  Boston  dh  W.  R.  Corp.  23  Pick.  360 

The  defendant,  in  acting  under  its  authority, 
was  to  be  governed  by  its  own  discretion  as 
to  selecting  the  lands  best  situated  to  carry  out 
the  purposes  of  the  grant.  This  selection  was 
left  to  the  defendant;  its  sound,  reasonable 
and  fair  discretion  was  the  only  tribunal  to 
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determine  what  lands  were  necessary  for  the 
purposes  of  the  grant. 

Boston  W.  P.  Co,  V.  Boston  db  ^.^R.  Corp. 
suvra;  Re  Buffalo,  68  N.  Y.  167;  FbU  lUter 
Iron  Works  v.  Old  Colony  db  F,  R.  Co.  5  Allen, 
221;  New  Ywk  Cent,  db  B.  R.  R,  Co,  v.  Metro- 
politan G.  L.  Co,  63  N.  Y.  826. 

The  grant  to  the  defendant  authorized  it  to 
take  any  lands  belonginfir  to'  the  plaintiff 
which  were  not  necessary  for  the  exercise  of 
its  franchise  and  the  operating  of  its  railway,, 
although  such  land  might  be  very  useful,  ix>n- 
venient  and  profitable  to  the  plaintift  in  the 
prosecution  of  its  business. 

Boston  W.  P.  Co.  V.  Boston  A  W,  R,  Corp, 
supra. 

The  general  authority  given  the  defendant 
to  take  any  lands  to  carry  into  execution  the 
grant  to  it,  made  it  the  judge  of  what  lands 
should  be  taken,  and  only  required  of  it  the 
exercise  of  a  sound  and  reasonable  judsment 
and  discretion;  and,  if  it  is  sought  to  go  behind 
that  iudgment  and  discretion,  it  can  only  he 
done  by  assuming  the  burden  of  proving  it  to 
be  unreasonable  and  unjust. — in  fact,  governed 
by  improper  and  fraudulent  motives. 

Fall  River  Iron  Works  Co,  v.  Old  Colony  db 
F.  R.  Co,,  Boston  W.  P.  Co.  v.  Boston  dt  W. 
R.  Corp.,  New  York  Cent,  db  H,  R.  R,  Co,y. 
Metropolitan  O.  L.  Co.  and  Re  Buffalo,  supra. 

In  this  matter  the  two  rights  and  uses  of  the 
plaintiff  and  defendant  can  stand  together, 
without  any  substantial  interference  with  each 
other,  and,  when  this  condition  of  thin^  exists, 
it  is  always  hold  en  that  both  rights  should  be 
sustained. 

Peoria  dt  P.  U.  R.  Co.  v.  Peoria  dh  F,  R,  Co. 
105  III.  110;  fjake  Shore  db  M,  8.  R.  Co.  v.  Chi- 
cago db  W,  L  R.  Co.  97  111.  506;  East  St.  Louis 
C.  R,  Co.  V.  East  8t.  Louis  U.  R.  Co.  108  IlL 
265;  Morris  db  E.  R,  Co.  v.  New  Jersey  Cent.  R, 
Co.  81  N.  J.  L.  205. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

We  will  assume  in  favor  of  the  plaintiff, 
without  deciding,  that  the  land  taken  by  the 
defendant  had  been  appropriated  by  the  plain- 
tiff to  a  public  use,  and  that  the  plaintiff's  right 
to  it  was  in  all  respects  as  beneficial,  in  refer- 
ence to  a  subsequent  exercise  by  the  Legislature 
of  the  right  of  eminent  domain  over  it.  as  if  it 
had  originally  been  taken  by  the  Railroad 
Company  under  the  authority  of  the  Statute. 
There  can  be  no  doubt  that  the' legislature  may 
take,  or  authorize  a  corporation  to  take,  land 
for  a  public  use.  which  has  previously  been 
appropriated  by  legislative  authority  to  a  dif- 
ferent public  use.  Boston  W.  P.  Co.  v.  Bo^on  dt 
W.  R,  Corp.  23  Pick.  360;  Charles  Rioter  E&idge 
V.  Warren  Bridge,  36  U.  8. 11  Pet,  577,  9L.  ed. 
836;  Gary  Library  y.  Bliss,  151  Mass.  864,  879. 
7  L.  R.  A.  765.  But  it  will  not  be  deemed  to 
have  done  so  unless  its  intention  so  to  take  soch 
land  is  plainly  manifested  in  the  Statute. 
Housatonic  R.  Go.Y.Leedb  U,  R.  Co,  118  Mass. 
891;  Providence  db  W.  R,  Go.  v.  Nonoieh  dt  W. 
R,  Co.  138  Mass.  277;  Re  Btiffalo,  68  N.  Y.  167; 
People  V.  Thompson,  98  N.  Y.  6;  Neto  Jersey  S. 
R.  Co.  V.  Long  Branch  Comrs,  89  N.  J.  L,  28. 

We  are  therefore  brought  directly  to  the 
question  on  which  the  decidon  of  this  case  must 
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turn,— whether,  by  Stat.  1884,  chap.  271,  the 
Legislature  intended  to  authorize  a  talsing  of 
land  on  the  border  of  Farm  Pond,  which  had 
already  been  properly  procured  for  a  public  use 
by  the  plaintiff  corporation.  Section  2  of  this 
chapter  provides,  among  other  things,  that  '*the 
defendant  corporation  shall  have  ail  the  rights 
which  belong  to  the  Town  of  Framingham  and 
the  inhabitants  thereof  ...  to  take,  use,  and 
hold  of  the  waters  of  Farm  Pond  and  Sudbury 
River  ...  so  much  as  may  be  necessary  for 
the  purposes  specified  in  section  one,  .  .  .  and 
may  aliM)  take  and  hold  by  purchase  or  other- 
wise all  necessary  lands  for  raising,  diverting, 
flowing,  and  holding  said  waters,  and  securing 
and  preserving  the  purity  of  the  same,  and  such 
other  lands  in  the  Town  of  Framingham  as  may 
be  necessary  to  construct  and  maintain  one  or 
more  storage  and  distributing  reservoirs,  and 
may  do  many  other  specified  things;  and  in 
general  may  do  any  other  acts  and  things  nec- 
essary, convenient,  or  proper  for  carrying  out 
the  purposes  of  this  Act."  The  Legislature 
must  be  presumed  to  have  been  familiar  with 
the  situation  and  use  of  the  lands  about  Farm 
Pond.  At  the  time  of  the  passage  of  the  Stat- 
ute referred  to  the  waters  of  the  pond  had  been 
taken  by  the  City  of  Boston  for  a  public  use. 
and  the  entire  shore  of  the  pond  haa  been  pur- 
chased or  taken  and  was  then  held  for  a  public 
use,  either  by  the  City  of  Boston,  or  by  the 
plaintiff  corporation,  or  by  the  Boston  &  Al- 
bany Railroad  Company,  except  a  small  por- 
tion, which  was  owned  by  the  last- mentioned 
company,  and  which  was  not  suitable  to  de- 
fendant's pumping  station.  Nothing  is  ex- 
pressly stated  in  the  Statute  in  regard  to  taking 
property  which  was  then  held  for  a  public  use, 
but  the  right  to  do  this  was  necessarily  in- 
volved. The  water  of  the  pond  could  be  taken 
only  by  diverting  it  from  the  City  of  Boston, 
which  was  then  drawing  it  for  the  use  of  it? 
inhabitants.  No  suitable  place  for  a  pumping 
station  or  a  filtering  gallery  could  be  taken  on 
the  shore  of  the  pond  without  taking  it  from  a 
corporation  which  was  then  holding  it  for  a 
public  purpose.  Doubtless  it  would  have  been 
possible  for  the  defendant  to  erect  its  pumping 
station  at  a  distancejf  rom  the  pond,  and  to  draw 
the  water  out  through  a  conduit,  but  even  then 
it  would  have  been  necessary  to  construct  the 
conduit  across  land  which  was  held  for  a  public 
use,  and  it  would  have  been  difficult  and  ex- 
pensive so  to  construct  the  works,  and  very 
difiicult,  if  not  impossible,  to  provide  a  filtering 
.gallery  there.  In  considering  what  was  the 
mtention  of  the  Legislature  in  regard  to  taking 
the  plaintiff's  lands,  the  use  to  which  it  was 
then  being  put  must  not  be  overlooked.  While 
it  was  properly  procured  and  rightly  held  for 
the  accommodation  of  the  plaintiff's  growing 
business  at  the  station,  it  was  not  necessary  to 
the  enjoyment  of  the  plaintiff's  franchise,  and 
was  not  then  actually  being  used  at  all.  The 
rights  intended  to  be  given  by  the  Statute  are 
not  the  same  in  reference  to  this  land  as  in  ref- 
erence to  land  over  which  the  main  tracks  of 
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the  railroad  are  laid.  It  may  well  be  held  that 
this  Statute  does  not  g:o  far  enough  to  authorize 
the  taking  of  land  without  which  the  plaintiff 
could  not  operate  its  railroad.  Boston  W,  P, 
Co.  V.  Boston  dt  W.  R,  C<yrp.  23  Pick.  360. 

But  the  case  last  cited  is  an  authority  which 
decides  that  by  mere  implication,  and  without 
express  statement,  the  Legislature  may  be  held 
in  a  given  case  to  have  authorized  the  taking 
of  land  held  by  a  corporation  for  a  public  use 
where  the  taking  does  not  seriously  interfere 
with  the  enjoyment  by  the  corporation  of  its 
franchise.  In  the  present  case  the  jud^e  found 
that  the  land  taken  is  not  indispensably  neces- 
sary for  the  purposes  of  the  plaintiff,  and  the 
plamtiff's  conduct  in  consenting  to  the  erection 
of  the  defendant's  works,  and  in  permitting 
them  to  remain  there  a  long  time  without  ob- 
jection, shows  the  same  thing.  The  judge 
found  at  the  trial  that  the  place  selected  by  the 
defendant  for  its  pumping  station  was  the  most 
suitable  and  proper  place  for  it,  although  it 
would  not  have  been  impracticable  to  put  it 
elsewhere.  In  view  of  all  the  circumstances, 
we  are  of  opinion  that  the  Statute  authorized 
the  defendant  to  take  the  plaintiff's  land  for  the 
public  use  to  which  it  is  now  being  put.  The 
right  to  cross  the  plaintiff's  tracks  to  gain  access 
to  this  land  was  also  properly  taken.  If  the 
land  had  been  conveyed  to  the  defendant  by  a 
deed  from  the  plaintiff,  the  defendant  would 
have  had  a  way  of  necessity  by  implication. 
If  a  right  of  way  over  the  location  of  the  rail- 
road to  gain  access  to  this  land  cannot  be  taken 
under  any  other  provision  of  the  Statute,  it  can 
under  the  last  clause  of  the  section  above 
quoted. 

The  provision  for  compensation  for  the  land 
taken  is  suflacient.*  It  is  precisely  the  same  as 
that  contained  in  Pub.  Stat.,  chap'  112,  §97,  in 
reference  to  land  taken  for  a  railroad,  except 
that  the  selectmen  of  the  town  are  made  the 
tribunal  to  determine  the  suflSciency  of  the  se- 
curity, instead  of  the  county  commissioners. 
Under  the  Constitutions  of  several  of  the  States, 
and  probably  under  the  decisions  of  the  courts 
in  some  others,  this'pro vision  for  compensation 
would  not  be  held  sufficient,  and  a  statute  of 
this  kind  would  be  unconstitutional;  but  in  this 
Commonwealth  the  law  is  settled  differently. 
Brickett  v.  Haverhill  Aqueduct  Go.  142  Mass. 
394,  2  New  Eng.  Rep.  818;  Woodbury  v.  Mar- 
hlehead  Water  Co,  145  Mass.  509,  5  New  Eng. 
Rep.  504;  Bigelow  v.  Union  F.  R.  Co.  137 
Mass.  478.  See  also  Cuskmany.  Smith,  34  Me. 
247;  Pittsburffhv.  Scott,  1  Pa.  309;  Rubottomv, 
MrClure,  4  Blackf.  505. 

Bill  dismissed. 


-^Maas.  Stat.  1884,  ohap.  271,  8 11,  provides  that  the 
owner  of  land  taken  thereunder  by  the  said  Water 
Companv  may,  upon  application  by  either  party, 
require  the  Company  to  grlve  security  to  the  select- 
men of  said  town  for  payment  of  all  damages  that 
may  be  awarded  to  them;  and  if,  upon  petition  of 
the  owner,  the  security  appears  to  the  selectmen  to 
have  become  insufficient,  they  shall  require  the 
giving  of  further  security.    [Rep.] 
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Peijured  testimony  procured  by  brib-. 

ery  on  the  pare  of  the  successful  party  is  not 
irround  for  setting  aside  a  decree,  althouirh  there 
is  a  reasonable  certainty  that  the  result  of  a  new 
trial  would  be  different. 

(February  U,  1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles  County 
in  favor  of  defendants  in  an  action  brought  to 
set  aside  a  decree  between  the  same  parties  al- 
leged to  have  been  procured  by  fraud.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  P.  Evans.with  Messrs.  Anderson, 
Fitzgerald  &  Anderson,  Del  Valle  & 
Munday  and  Smith*  Winder  &  Smith, 
for  appellant: 

Equity  may  cancel  and  set  aside  or  restrain 
udgmeuts  and  decrees  of  any  court,  obtained 
)y  a  fraud  practiced  upon  the  court  and  the 
losing  party.  When  a  judgment  or  decree  of 
any  court  has  been  obtained  by  fraud,  the  fraud 
is  regarded  as  perpetrated  on  the  court,  as  well 
as  upon  the  injured  party. 

2  Pom.  Eq.  Jur.,  cited  in  Baker  v.  (yRior- 
dan,  65  Cal.  870;  Story,  Eq.  PI.  8  426. 

The  limitations  of  tJbe  rule  are  that  the  fraud 
must  have  been  practiced  in  the  very  act  of  ob- 
taining the  judgment. 

Zellerhach  v.  Allenberg,  87  Cal.  298,  citing 
United  States  v.  Throcknm^ton,  98  U.  S.  65,  25 
L.  ed.  95. 

Judgments  are  impeacbable  for  those  frauds 
only  T\'hich  are  extrinsic  to  the  merits  of  the 
case. 
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Duchess  of  Kingston's  Case,  20  How.  St.  Tr. 
855,  654;  Amador  C,  d:  M.  Co,  v.  Mite?iell,  59 
Cal.  178. 

Fraud  alleged  was  extrinsic  to  the  judgment 

United  States  v.  Throckmorton,  supra. 

Whenever  one  party  by  any  contrivance  pre- 
vents his  adversary  from  having  equality  with 
him  before  the  courts,  he  commits  a  f  raua  upon 
public  justice,  which,  resulting  in  private  in- 
jury, may  be  the  ground  of  equitable  relief 
against  the  judgment  recovered. 

United  States  v.  Flint,  4  Sawy.  61 ;  Laitlie  v. 
McDonald.  7  Kan.  254.  12  Kan.  840;  F(Uyrilius 
V.  (7(WJ*,  SBurr.  1771;  Verplanckv.Van  Buren, 
76  N.  Y.  247;  Ocean  Ins.  Co,  v.  Fields,  2 
Story,  72. 

The  rule  that  judgments  will  not  beset  aside 
merely  because  they  are  founded  upon  a  forged 
instrument,  or  upon  false,  or  even  perjured, 
testimony,  does  not  apply  where  there  is  shown 
to  be  "sonie  peculiarity  attending  such  a  case 
which  will  justify  the  interference  of  the  court." 

Vaughn  v.  Johnson,  9  N.  J.  Eq.  178. 

Any  fact  which  clearly  shows  it  to  be  against 

conscience  to  execute  a  judgment,  and  of  which 

the  injured  party  might  have  availed  himself 

I  at  law,  but  was  prevented  by  fraud  or  accident, 

j  unmixed  by  any  fault  or  negligence  in  himself 

or  his  agent,  will  justify  an  application  to  a 

'  court  of  equity. 

I  Marine  Ins,  Go.  v.  Hodgson,  11  U.  8.  7 
Cranch,  885,  8  L.  ed.  862;  Cairo  dt  F,  R.  Co. 
V.  Titus,  27  N.  J.  Eq.  106;  Moffatt  v.  United 
suites,  112  U.  S.  82,  18  L.  ed.  625;  Dnnger  v. 
Jewett,  8  Cent.  Rep.  560,  42  N.  J.  Eq.  578. 

A  judgment  or  award  obtained  by  false  tes- 
timony, fraudulently  given  by  the  party  bene- 
fited thereby,  is  voidable. 

J(yrdan  v.  Volkenning.  72  N.  Y.  806.  See 
also  Harris  v.  Cornell^  80  111.  54,  and  Doughty 
V.  Doughty,  27  N.  J.  Eq.  815;  Brooks  y.  CHara, 
8  Fed.  Rep.  588. 

The  fraud  is  not  to  be  presumed;  it  is  to  be 
alleged  and  at  the  proper  time  proved.     Witb- 


NoTB.— PfTTwry  OB  grofund  for  new  trial. 

Conviction  of  perjury  Is  necessary  before  a  new 
trial  will  be  granted  on  the  frround  of  perjury  of  a 
witnees.    Holtz  v.  Schmidt,  12  Jones  &  S.  827. 

The  fact  that  a  witness  who  swore  falsely  on  a 
former  trial  now  deposes  that  he  will  tell  the  truth 
U  not  sufficient  newly  discovered  evidence  to  wai> 
rant  jrrantinfr  a  new  trial.  Loucheine  v.  Strouse,  49 
Wis.  028. 

An  equitable  action  cannot  be  maintained  to  an- 
nul a  Judgment  upon  the  ground  that  the  opposite 
party  and  his  witnesses  conspired  together  to  ob- 
tain a  Judgrment  by  perjury  and  fraud,  and  that  the 
judgment  was  obtained  by  false  evidence.  The 
fraud  which  will  justify  equitable  interference  in 
setting  aside  a  judgment  or  decree  must  be  actual 
and  positive,  not  merely  constructive ;  it  must  be 
fraud  occurring  in  the  concoction  or  procurement 
of  the  Judgment  or  decree,  which  was  not  known 
to  the  party  at  the  time.    Ross  v.  Wood,  70  N.  Y.  8. 

Where  issues  have  been  litigated  in  a  former  ac- 
tion, they  cannot  be  retried  in  another  between  the 
same  parties  upon  allegations  that  fraud,  perjury, 
and  conspiracy  have  been  committed  by  the  pre- 
vailing party  and  his  witnesses.  New  York  Gent* 
R.  Ck).  v.  Harrold,  66  How.  Pr.  89. 

And  under  our  s/stem  of  practice,  where  the 
18  L.  R.  A. 


court  has  jurisdiction  of  both  law  and  equity,  with 
power  to  relieve  from  unconscionable  judgments 
on  motion  to  the  same  extent  as  was  formerly  done 
by  the  court  of  chancery,  a  party  who  has  litigated 
his  case  to  the  fullest  extent  in  a  common -law  ac- 
tion cannot  himself  become  plaintiff,  and  under  the 
guise  of  an  equity  suit  in  the  same  court,  and  per- 
haps before  the  same  judge,  compel  a  retrial  of  the 
same  question.  Such  a  practice  is  opposed  to  the 
general  policy  of  our  law.  Interest  reipubliem  ut  stl 
ftnisliiium.    IhUi, 

It  was  decided  by  the  Court  of  Appeals  in  the 
case  of  Ro(»  v.  Wood,  70  N.  Y.  9,  that  an  equitable 
action  cannot  be  maintained  to  annul  a  judgment 
rendered  upon  conflicting  evidence,  upon  the 
ground  that  the  opposite  party  and  his  witnesses 
conspired  together  to  obtain  a  judgment  by  perjury 
and  fraud,  and  that  the  Judgment  was  obtained  by 
false  cvidonoo.    Betirnes  v.  Bearnes,  66  How.  Pr.  456. 

In  New  York  Cent.  R.  Co.  v.  Harrold,  supra^  it 
was  held  that  *'where  It  appears  that  the  same  mat- 
ter has  been  actually  tried,  or  so  in  issue  that  it 
might  have  been  tried,  the  party  is  estopped  from 
applying  to  a  court  of  equity  to  set  aside  the  judg- 
ment because  of  fraud,  for  the  reason  that  the 
judgment  is  the  highest  evidence  and  cannot  be 
contradicted. 


1891. 


Pico  v.  Cohx. 


837 


out  this,  the  case  is  one  of  mere  perjury,  and 
comes  within  the  rule;  with  it,  it  does  noi. 

This  case  presents  every  element  required  by 
the  afSrmative  rule  and  clearly  comes  -within 
its  provisions. 

See  Maine  Ins,  Co.  v.  Hodgson,  11  XJ.  S.  7 
Craoch,  835,  3  L.  ed.  882;  UniUd  States  v. 
Flint,  4  Sawy.  51:  Suel  v.  8t.  Louis  Smelt.  <fe 
Bif.  Go.  106  U.  S.  458,  27  L.  ed.  228. 

The  Throckmorton  Case  was  decided  upon 
the  ground  of  the  negligence  of  the  government 
officials  in  failing  to  mal^e  the  defense,  as  they 
could  readily  have  done  on  the  former  triaL 
The  case  therefore  does  not  conflict  with  the 
cases  cited  by  us. 

The  case  is  quite  as  stronsr  as  any  that  can  be 
ima<rined;    for  here  the  false  testimony  was 

given  under  the  immediate  and  impending  in- 
ucnce  of  the  bribe,  exerted  on  the  witness  at 
the  very  time  he  was  testifying.  The  fraud 
was  "practiced  in  the  very  act  of  obtaining 
judgment." 

Zellerbach  v.  Allenberg,  67  Cal.  298. 

"It  was  perpetrated  on  the  court  as  weJl  as 
on  the  injured  partv"  {Baker  v.  CRiordan,  65 
Cal.  370;  3  Pom.  Eq.  Jur.  919);  and  the  court 
was  "misled." 

Amador  0.  d  M,  Co.  v.  Mitchell,  59  Cal.  178. 

Messrs.  Stephen  M.  White  and  A.  Bmii- 
son,  for  respondent: 

The  judgment  which  it  is  sought  to  set  aside 
is  the  result  of  plaintiff's  deliberate  act,  and  he 
cannot  avoid  the  consequences  of  his  negli- 
gence. 

Richmond  v.  Robinson,  24  Gratt.  551;  Ross  v. 
^ood,  70  N.  Y.  8;  Barker  v.  Elkins,  1  Johns. 
Ch.  465, 1  L.  ed.  210;  Dodge  v.  Strong,  2  Johns. 
Ch.  228,  1  L.  ed.  357,  and  note  c;  0<mld  v. 
Loughran,  19  Neb.  892;  Horn  v.  Queen,  4  Neb. 
108;  [jansing  v.  Eddy,  1  Johns.  Ch.  49,  1  L. 
cd.  55;  Foster  v.  Wood,  6  Johns.  Ch.  87,  2  L. 
ed.  63;  Brick  v.  Burr,  47  N.  J.  Eq.  189;  SmiUi 
V.  AlUn,  63  111.  475;  Blackburn  v.  Bell,  91  111. 
442;  Marine  Ins.  Co.  v.  Hodgson,  11  U.  S.  7 
Cranch.  382,  8  L.  ed.  862;  Ocean  Ins.  Co.  v. 
Fields.  2  Story.  59;  Hendrickson  v.  Hinckley, 
58  U.  8.  17  How.  448.  15  L.  ed.  123;  Kihbe  v. 
Benson,  84  U.  S.  17  Wall.  628,  21  L.  ed.  742; 
Gnm  V.  Hnndley,  94  U.  8.  658.  24  L.  ed.  218; 
Broirn  v.  Bnena  Vista  County,  95  U.  8.  159,  24 
L.  ed.  422;  Knox  County  v.  Harshman,  138  U. 
8.  152,  83  L.  ed.  586. 

The  plaintiff  must  be  without  "fault  or 
blame,"  or  he  cannot  recover. 

Higgins  v.  Bullock,  73  111.  206. 

If  the  defendant  has  omitted  to  file  a  bill  for 
the  discovery  of  facts  known  to  him  and  ma- 
terial to  his  defense,  and  suffered  the  case  to  go 
to  trial  without  adequate  proof  of  such  facts, 
he  cannot  afterwards  claim  an  injunction  or  a 
new  trial  from  a  court  of  equity;  for  it  is  his 
own  folly  not  to  have  filed  a  bill  for  the  dis- 
covery and  to  have  procured  a  stay  of  the  trial 
until  the  discovery. 

Weir  V.  Vail  66  Cal.  468. 

This  authority  is  directly  applicable  here, 
where  the  plaintiff  knew  that  Johnson  was  tes- 
tifying falsely,  and  yet  never  even  asked  for  a 
continuance. 

See  also  Bland  v.  Pope,  4  J.  J.  Marsh.  595; 
Finley  v.  Tyler,  8  T.  B.  Mon.  400;  Ilayne, 
New  Trial  &  App.  §  91 ;  Board  of  Regents  v. 
LinseoU,  30  Kan.  240. 
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The  facts  stated  in  the  complaint  do  not  war- 
rant the  interference  of  equity. 

They  do  not  show  the  commission  of  a  fraud 
of  a  character  to  justify  the  court  in  setting 
aside  its  judgment. 

Perjured  evidence  S&  notsuflttcient  to  author- 
ize a  court  of  equity  to  overturn  a  judgment 

United  States  v.  Throckmorton,  98  U.  8.  66, 
25  L.  eii.  95;  Oreene  v.  Greene,  2  Gray,  363; 
Hilton  V.  Ouyott,  42  Fed.  Rep.  252;  Bigelow, 
Estoppel,  5th  ed.  p.  307;  ZeUerbach  v.  Allen- 
berg,  67  Cal.  296;  Sewel  v.  Freeston,  1  Ch.  Cas. 
65;  United  States  v.  White,  17  Fed.  Rep.  561, 
98awy.  125;  Smith  v.  Lowry,  1  Johns.  Ch.  324, 
1  L.  ed.  157;  Dringer  v.  Jewett,  8  Cent.  Rep. 
560.  42  N.  J.  Eq.  573. 

A  court  of  equity  will  not  interfere  with  the 
judgment  of  a  court  of  law  on  the  ground  that 
a  witness  sworecorruptlv. 

Cairo  db  F.  R.  Co.  v.  titus,  27  N.  J.  Eq.  106. 
See  also  Vaughn  v.  Johnson,  9  N.  J.  Eq.  178r 
Stratton  v.  Allen,  16  N.  J.  Eq.  229;  Wdodtoorth 
V.  Van  Buskerk,  1  Johns.  Ch.  482, 1  L.  ed.  199; 
Williams  yr.  Lockwood,  Clarke,  Ch.  172,  7  L.  ed. 
83;  United  States  v.  Hancock,  30  Fed.  Rep.  858; 
Cotzhausen  v.  Kerting,  29  Fed.  Rep.  821;  De- 
ment V.  Lyford,  27  N.  H.  541;  Gott  v.  Carr,  6 
Gill  &  J.  209. 

The  credibility  of  testimony  given  in  a  case 
bearing  upon  the  issue  is  not  an  extrinsic  col- 
lateral act,  but  is  a  matter  involved  in  the  con- 
sideration of  the  merits,  and  the  introduction 
of  false  testimony,  known  and  shown  to  be  so, 
does  not  affect  the  validity  of  the  judgment 
rendered. 

1  Herman.  Estoppel  &  Res  Adjudicata,  456; 
Bigelow,  Fraud,  p.  86,  and  note. 

A  new  trial  cannot  be  granted  to  give  an  op- 
portunity to  impeach  the  integrity  and  credit 
of  a  witness. 

Duryee  v.  Dennison,  5  Johns.  248;  Smith  v. 
Lowry,  1  Johns.  Ch.  820,  1  L.  ed.  156. 

An  allegation  that  the  judgment  was  ob- 
tained bv  False  testimony  is  not  sufficient. 

Cottle  V.  Cole,  20  Iowa,  481;  Vance  v.  Bur- 
bank,  101  U.  S.  614.  25  L.  ed.  929. 

The  mere  concealment  of  facts,  by  either 
party  to  the  suit,  which  might  be  beneficial  to 
the  other,  is  not  such  a  fraud  as  will  avoid  a 
judgment. 

meld  V.  Flanders^  40  111.  474;  Wells,  Res 
Adjudicata,  p.  398;  United  States  v.  Hancock, 
30  Fed.  Rep.  854;  Amador  C.  dt  M.  Co.  v. 
Mitchell,  59  Cal.  176. 

The  failure  of  a  party  to  introduce  evidence 
known  to  him  to  exist,  tending  to  overthrow 
his  case,  is  not  ground  for  a  suit  to  set  aside  the 
judgment.  It  is  not  a  fraud  which  is  extrinsic 
or  collateral  to  the  matter  examined  in  the  first 
suit.     Re  Griffith,  84  Cal.  112. 

Equity  will  not  relieve  on  the  ground  that  a 
witness  was  guilty  of  perjury. 

Freem.  Judgm.  3d  ed.  ^  503;  Grayy.  Barton, 
62  Mich.  186;  Flower  v.  Lloyd,  L.  R.  10  Ch. 
Div.  327;  AUen  v.  Currey,  41  Cal.  331. 

Plaintiff  is  seeking  to  reopen  the  case  that  be 
may  have  an  opportunity  to  impeach  the  wit- 
ness Johnson.     But  this  will  not  do. 

Berry  v.  State,  10  Ga.  511 ;  People  v.  Anthony, 
56  Cal.  897;  Rriswalter  v.  Palomares,  66  Cal. 
259;  Reed  v.  Drais,  67  Cal.  491;  Hass  v.  Bil- 
lings, 42  Minn.  68. 

Conceding,  for  the  sake  of  argument,  that 
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JohDson  was  bribed,  and  testified  falsely,  as 
stated  in  the  complaint,  no  cause  of  action 
exists. 

Smith  V.  Lewis,  8  Johns.  157;  Cotzhauaen  v. 
Kerting,  29  Fed.  Rep.  821;  HUton  v.  Guyott, 
45  Fed.  Rep.  252;  2kterbaeh  v.  AUeriberg,  07 
Cal.  298;  Peck  v.  Woodbridge,  8  Day,  80;  Qel- 
eton  V.  Codwise,  1  Johns.  Ch.  195, 1  L.  ed.  110; 
Demerit  v.  Lf/ford,  27  N.  H.  541;  Gott  v.  Garr, 
6  Gill  &  J.  209. 

If  a  party  willfully  conceals  a  document,  is 
his  act  any  different  m  principle  from  that  com- 
mitted in  suppressing  oral  testimony?  Tet,  in 
AUen  V.  Gurrey,Al  Cal.  821,  it  was  deflDitely 
settled  that  the  suppression  of  the  truth  is  not 
enough. 

See  also  Field  v.  FUinders,  40  111.  474;  Hille- 
borough  v.  Nichols,  46  N.  H.  879:, 2>ja»n  v. 
Graham,  16  Iowa,  810. 

No  different  rule  should  obtain  regarding 
subornation  of  perjury. 

Subornation  of  perjury  is  not  a  novel  of- 
fense. The  courts  have  long  been  annoyed  by 
this  crime. 

Steams  v.  United  States,  78  U.  8.  6  Wall. 
590,  18  L.  ed.'844;  Luco  v.Wnited  States,  64 
U.  8.  28  How.  541, 16  L.  ed.  550;  United  States 
V.  I^eleigh,  66  U.  S.  1  Black,  806, 17  L.  ed.  146. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  a  suit  in  equity  to  vacate  and  an- 
nul a  final  decree  in  another  action  between 
the  same  parties  on  the  ground  that  it  was 
procured  by  fraud.  The  superior  court  sus- 
tained a  demurrer  to  the  complaint,  and  there- 
upon gave  judgment  for  the  defendants,  from 
which  the  plaintiff  appeals.  The  principal 
question  presented  bv  the  appeal,  and  the 
only  question  we  find  it  necessary  to  consider, 
is  whether  the  complaint,  taken  as  true,  pre- 
sents a  case  entitling  the  plaintiff  to  the  re- 
lief demanded  or  to  any  relief.  It  is  alleged 
that  in  April,  1888,  the  plaintiff  was  owner  of 
several  parcels  of  real  estate  in  Los  Angeles, 
then  worth  over  $200,000,  and  of  still  greater 
value  now.  That  one  parcel  of  the  land  had 
been  sold  under  decree  of  foreclosure  and  the 
time  for  redemption  was  about  to  expire. 
That  there  were  other  pressing  liens  resting 
upon  the  whole  property,  amounting,  with 
tlie  sum  necessary  to  redeem  the  parcel  sold, 
to  about  $62,000  as  then  estimated.  That 
plaintiff  was  anxiously  endeavoring  to  raise 
money  to  effect  such  redenoption  and  save  his 
property  from  sacrifice.  That  one  B.  Cohn, 
since  deceased,  whose  administrator  is  the 
principal  defendant  herein,  offered  to  loan 
and  did  loan  him  the  necessary  sum,  taking 
for  security  a  grant  absolute  in  terms  of  the 
incumbered  property.  The  consideration  ex- 
pressed in  the  deed  was  the  exact  sum  at 
which  the  liens  and  incumbrances  on  the  land 
were  estimated,— $62,000.  The  value  of  the 
land  was,  as  above  stated,  over  $200,000. 
Within  a  month  or  two  after  the  execution 
of  his  deed,  plaintiff  tendered  Cohn  $65,000, 
and  demanded  a  reconveyance,  which  was  re- 
fused, whereupon  he  commenced  an  action  to 
compel  a  reconveyance,  alleging  in  his  com- 
plaint that  his  grant  to  Cohn  was,  in  fact,  a 
mortgage  to  secure  a  loan.  Cohn  answered, 
alleging  that  the  transaction  was  an  absolute 
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sale.  Upon  a  trial  of  this  issue  the  superior 
court  found  for  the  plaintiff,  and  decreed  a 
reconvevance  upon  payment  of  $108,000,  this 
being  the  amount  of  the  sum  originally  ad- 
vanced by  Cohn,  and  certain  additional  sum« 
which  he  was  found  to  have  expended  subse- 
quently in  the  compromise  and  settlement  of 
other  claims  against  the  property.  But  on 
motion  of  tlie  defendants  in  that  action  the 
superior  court  ordered  a  new  trial  unless  the 
plaintiff  would  consent  to  a  modification  of 
the  findings  and  decree,  adding  $85,000  to  the 
amount  to  be  paid  defendants  upon  recon- 
veyance of  the  land ;  and,  the  plaintiff  fail- 
ing to  consent  to  such  modification,  the  order 
for  a  new  trial  was  made  absolute,  and,  upon 
appeal  of  the  plaintiff,  was  afi^rmed  by  this 
court.     67  Cal.  258. 

Thereupon  a  new  trial  was  had  in  the 
superior  court,  but  before  a  different  judge» 
who  found  upon  the  principal  issue  in  favor 
of  the  defendants,  and  decreed  against  the 
right  of  redemption.  From  that  decree,  and 
an  order  denying  his  motion  for  a  new  trial, 
the  plaintiff  again  appealed  to  this  court, 
where  the  decree  and  order  were  afilrmcd  (78 
Cal.  884),  upon  the  ground  that,  the  evidence 
being  conflicting,  the  findings  of  the  lower 
court  could  not  be  disturbed.  It  is  to  annul 
the  decree  so  affirmed  that  the  present  action 
is  brought  and  the  fraud  by  which  it  waa 
procured  is  shown  by  allegations  in  substance 
as  follows:  At  the  date  of  the  original 
transaction  with  Cohn,  Pico  was  an  old 
man  over  eighty  years  of  age,  unable  to  speak 
or  understand  the  English  language,  unused 
to  complicated  statements  or  accounts,  easily 
deceived,  and  in  great  distress  and  trouble 
regarding  his  business  affairs.  He  confided 
in  Cohn,  relied  upon  him  implicitly,  and  at 
his  solicitation  abstained  from  consulting  his 
usual  le^al  advisers.  In  the  conduct  of  the 
negotiations  with  Cohn  the  only  other  person 
present  was  one  Pancho  Johnson,  who  knew 
everything  that  took  place,  and  well  knew 
that  the  transaction  was  a  loan  and  security, 
and  not  a  purchase  and  conveyance  absolute ; 
and  shortly  after  the  execution  of  the  deed, 
so  stated  in  the  presence  of  Pico*s  attorneys 
and  numerous  other  persons.  Relying  on 
Johnson's  knowledge  of  the  transaction,  and 
his  statements  concerning  it,  Pico  called  him 
as  a  witness  on  the  first  trial  of  the  action  to 
redeem,  when,  instead  of  testifying  that  the 
transaction  was  a  loan  and  mortgage,  he 
testified  that  it  was  a  sale  and  absolute  con- 
veyance ;  but,  in  spite  of  his  adverse  testi- 
mony, the  court,  as  above  shown,  found  for 
the  plaintiff.  Before  the  cause  came  on  for 
trial  a  second  time,  Johnson  was  dead ;  but 
his  testimony,  as  given  on  the  first  trial,  had 
been  reduced  to  writing,  and  was  on  file 
among  the  papers  in  the  "case.  Plaintiff  and 
his  counsel  knew  that  this  testimony  was 
false  in  its  general  statement  to  the  effect 
that  the  conveyance  to  Cohn  was  absolute, 
and  they  suspected  that  Cohn  had  bribed  the 
witness  to  so  testify;  but  they/ had  no  evi- 
dence of  such  bribery,  although  they  had 
used  the  utmost  diligence  to  discover  it. 
Upon  mature  consideration,  they  decided  at 
the  second  trial  to  put  in  evidence  the  written 
transcript  of  Johnson's  testimony  at  the  first 
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trial.  Among  their  reasons  for  doing  so 
were  the  following :  Other  testimony  in  the 
case  showed  that  Johnson  was  present  during 
the  negotiations  between  Pico  and  Cohn, 
not  only  as  interpreter,  but  as  the  partic- 
ular friend  and  adviser  of  the  former ;  and 
counsel  for  plaintiff  feared  that  by  omitting 
to  offer  Johnson's  testimony  they  would  in- 
cur the  odium  of  suppressing  eyidence  known 
to  exist,  whereas  by  putting  it  before  the 
court  they  would  have  the  advantage  of  some 
facts  that  they  could  prove  by  no  other  wit- 
ness. They  would  have  his  admission  of 
other  facts  inconsistent  with  the  theory  of 
a  sale.  The  court  would  see  that  he  was 
hostile  to  Pico,  and  he  could  be  contradicted 
by  proof  of  his  statements  made  in  the  pres- 
ence of  others.  Without  going  more  fully 
into  the  reasons  which  induced  counsel  for 
plaintiff  to  submit  the  testimony  of  Johnson 
to  the  consideration  of  the  court  on  the  sec- 
ond trial  of  the  former  action,  we  content 
ourselves  with  saying  that  the  allegations  of 
the  complaint  show  that  the  course  pursued 
by  them  was,  under  the  circumstances,  wise 
and  proper,  if  not  absolutely  necessary. 
But,  contrary  to  their  expectations,  the  court 
believed  his  false  testimony,  and  for  that 
reason  alone  decided  against  the  plaintiff. 
In  support  of  this  conclusion  the  complaint 
sets  out  the  substance  of  all  the  testimony  of 
Cohn  and  Pico,  and  in  detail  the  material 
portions  of  Johnson's  testimony,  from  which, 
with  other  averments,  it  appears  that  but 
for  Johnson's  positive  perjury  and  suppres- 
sion of  the  truth  the  judgment  here  in  ques- 
tion would  not  have  been  given.  This  being 
shown,  it  is  next  alleged  that,  after  the  final 
affirmance  of  that  judgment  by  this  court, 
plaintiff  made  the  discovery  that  Cohn  had 
paid  Johnson  $2,000  to  testify  falsely.  The 
particulars  of  this  bribery  and  its  discovery 
are  detailed  in  the  complaint  and  show  that 
on  the  very  morning  that  Johnson  gave  his 
testimony  Cohn  placed  $2,000  in  the  hands 
of  one  Forbes,  with  directions  given  in 
Johnson's  presence  to  pay  it  to  him  if  he 
testified  to  an  absolute  sale,  and  that,  imme- 
diately after  he  had  so  testified,  he  demanded 
and  received  the  money. 

It  is  averred,  and  we  think  sufficiently 
shown,  that  upon  proof  of  these  facts  there 
is  a  reasonable  certainty  that  plaintiff  would 
upon  another  trial  gain  his  cause.  Such  be- 
ing the  case,  is  plaintiff  entitled  to  a  decree 
vacating  and  annulling  the  former  decree  on 
the  ground  that  it  was  procured  by  fraud? 
After  a  careful  and  extended  examination  of 
the  authorities,  we  are  constrained  to  answer 
this  question  in  the  negative.  That  a  former 
judgment  or  decree  may  be  set  aside  and  an- 
nulled for  some  frauds  there  can  be  no  ques- 
tion, but  it  must  be  a  fraud  extrinsic  or 
collateral  to  the  question  examined  and  de 
termined  in  the  action.  And  we  think  it  is 
settled  beyond  controversy  that  a  decree  will 
not  be  vacated  merely  because  it  was  obtained 
by  forged  documents  or  perjured  testimony. 
The  reason  of  this  rule  is  that  there  must  be 
an  end  of  litigation ;  and  when  parties  have 
once  submittea  a  matter,  or  have  had  the  op- 
portunity of  submitting  it,  for  investigation 
and  determination,  and  when  they  have  ex- 
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hausted  every  means  for  reviewing  such  de- 
termination m  the  same  proceeding,  it  must 
be  regarded  as  final  and  conclusive,  unless  it 
can  be  shown  that  the  jurisdiction  of  the 
court  has  been  imposed  upon,  or  that  the 
prevailing  party,  by  some  extrinsic  or  col- 
lateral fraud,  has  prevented  a  fair  submission 
of  the  controversy.  What,  then,  is  an  extrin- 
sic or  collateral  fraud,  within  the  meaning 
of  this  rule?  Among  the  instances  given  in 
the  books  are  such  as  these:  Keeping  the 
unsuccessful  party  away  from  the  court  by  a 
false  promise  of  a  compromise,  or  purposely 
keeping  him  in  ignorance  of  the  suit ;  or, 
where  an  attorney  fraudulently  pretends  to 
represent  a  party,  and  connives  at  his  de- 
feat, or,  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  interest.  United 
States  y.  Throckmorton,  98  U.  S.  65,  60,  25 
L.  cd.  95,  and  authorities  cited.  In  all  such 
instances  the  unsuccessful  party  is  really  pre- 
vented by  the  fraudulent  contrivance  of  his 
adversary  from  having  a  trial ;  but  when  he 
has  a  trial  he  must  be  prepared  to  meet  and 
expose  perjury  then  and  there.  He  knows 
that  a  false  claim  or  defense  can  be  supported 
in  no  other  way ;  that  the  very  object  of  the 
trial  is,  if  possible,  to  ascertain  the  trutii 
from  the  conflict  of  the  evidence,  and  that 
necessarily  the  truth  or  falsity  of  the  testi- 
mony must  be  determined  in  deciding  the 
issue.  The  trial  is  his  opportunity  for  mak- 
ing the  truth  appear.  If,  unfortunately,  he 
fans,  being  overborne  by  perjured  testimony, 
and  if  be  rikewise  fails  to  show  the  injustice 
that  has  been  done  him,  on  motion  for  a  new 
trial,  and  the  judgment  is  affirmed  on  ap- 
peal, he  is  without  remedy.  The  wrong,  in 
such  case,  is,  of  course,  a  most  grievous  one, 
and  no  doubt  the  Legislature  and  the  courts 
would  be  glad  to  redress  it  if  a  rule  could 
be  devised  that  would  remedy  the  evil  with- 
out producing  mischiefs  far  worse  than  the 
evil  to  be  remedied.  Endless  litigation,  in 
which  nothing  was  ever  finally  determined, 
would  be  worse  than  occasional  miscarriages 
of  justice ;  and  so  the  rule  is  that  a  final 
judgment  cannot  be  annulled  merely  because 
it  can  be  shown  to  have  been  based  on  per- 
jured testimony;  for,  if  this  could  be  done 
once,  it  could  be  done  again  and  again,  ad 
infinitum.  But  counsel  for  appellant  seek  to 
distinguish  this  case  from  those  in  which  it 
has  been  held  that  a  judgment  will  not  be  set 
aside  by  reason  of  its  being  based  upon  forged 
documents  or  perjured  testimony.  They  say 
that  the  fraud  committed  by  Cohn  was  the 
bribing  of  Johnson ;  that  this  was  collateral 
and  extrinsic ;  that  it  was  not,  and  could  not 
have  been,  the  subject  of  investigation  at  the 
trial  of  the  original  action.  We  do  not  think 
this  distinction  can  be  maintained.  The 
fraud  which  Cohn  committed  was  the  produc- 
tion of  perjured  evidence  in  support  of  his 
defense.  The  means  by  which  he  induced  the 
witness  to  swear  falsely  was  but  an  incident. 
It  may  be  safely  asserted  that  a  witness  does 
not  often  deliberately  perjure  himself  with- 
out being  induced  thereto  by  some  fraudu- 
lent or  corrupt  practice  on  the  part  of  him 
who  gets  the  advantage  of  the  perjury.  It 
is  a  matter  of  indif^rence  what  particular 
form  such  corrupt  practice  takes.     The  evil 
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and  the  wroDg  is  in  the  perjury  which  fol- 
lows. In  this  case  the  truth  of  Johnson's 
evidence  was  necessarily  drawn  in  question 
at  the  trial,  and  determined  hj  the  decision 
of  the  court ;  and  all  that  has  since  been  dis- 
covered is  another  item  of  testimony  bearing 
on  that  point.  We  cannot  find  any  substan- 
tial ground  upon  which  this  case  can  be  dis- 
tinguished from  United  t^taUs  v.  Throckmor- 
Ion,  supra.  The  decision  in  that  case  has 
been  approved  bv  this  court  as  recently  as 
Re  GHffltK  84  Cal.  113.  The  following  de- 
cisions of  this  court  are  also  in  point :  Alien 
v.  Cnrrey,  41  Cal.  321 ;  Amador  C.  d  Min.  Co. 
V.  Mitchell  59  Cal.  176. 

Many  other  authorities  to  the  same  effect 
are  cited  in  the  brief  for  respondents.  On 
the  other  hand,  the  case  of  Laithe  v.  Mc- 
Donald. 7  Kan.  254,  12  Kan.  340,  directly 
supports  the  position  of  appellant,  as  does 
the  case  of  FnbHlim  v.  Cock,  3  Burr.  1771. 
The  wises  of  Verplanck  v.  Van  Buren,  76  N. 
Y.  247,  and  I>ringer  v.  Jewett,  42  N.  J.  Eq. 


578,  8  Cent.  Rep.  560,  contain  expressions 
which  seem  to  imply  the  same  doctrine,  but 
they  do  not  directly  support  it.  Other  cases 
cited  by  appellant  are  less  in  point. 

We  thinls,  on  the  whole,  that  it  is  settled 
by  the  great  weight  of  authority  that  the 
plaintiff's  action  cannot  be  maintained,  and 
that  the  jfidgment  of  t/ie  Superior  Court  mutt  be 
affirmed. 

So  ordered. 

We  concu  r :  McFarlin,  </. ;  Sharpsteiii, 
J.;  Paierson,  J. 

A  rehearing  of  the  case  was  subsequently, 
granted  and  on  September  10,  1891,  the  fol- 
lowing opinion  was  handed  down  : 

Per  Curiam: 

After  a  full  consideration  of  the  argument 
presented  upon  the  rehearing  in  this  cause, 
we  are  satisfied  with  the  former  decision 
rendered  in  February,  and  for  the  reasons 
there  given  the  judgment  appealed  from  is 
affirmed. 


TEXAS  SUPREME  COURT. 


W.  J.  FREES,  Surviving  Partner,  etc.,  Plff. 
in  Err. . 

George  BAKER. 

(.--Tex ) 

The  liability  of  a  surety  on  an  unnuir 


tured  obligation  is  a  lawful  debt,  claim  or 
demand  whi^  will  make  a  transfer  of  croods  to 
him  by  the  debtor,  on  his  assumingr  the  obligatiOD, 
valid  as  to  other  croditora,  under  a  statute  irivinff 
"creditors,  purchasers,  or  other  persons"  the  riirht 
to  take  suJflScient  property  from  their  debtor  to 
satisfy  bona  fide  claims. 

(May  28, 1891.) 


Note.— Jndcmn^tj/  of  surety. 
The  authorities  are  uniform  in  holdinsr  that  it  is 
among-  the  indisputable  rigrhts  of  an  assigmor  to 
make  such  provision  as  he  can  for  the  payment  of 
his  outstanding  indebtedness,  and  hence  the  instru- 
ment of  assignment  may  legally  provide  for  his 
sureties  and  indorsers  as  well  as  his  general  credi- 
tors. Bank  of  Silver  Creek  v.  Talcott,  22  Barb.  550; 
Halsey  v.  Fairbanks,  4  Mason,  206:  KeteJtas  v.  Wil- 
son, 86  Barb.  298,  23  How.  Pr.  69;  Copeland  v.  Weld, 
8  Me.  411;  Stevens  v.  Bell,  6  Mass.  'S3»:  ()anal  Bank  v. 
Cox.  6  Me.  896;  Cunningham  v.  Freeborn,  11  Wend. 
241, 1  Edw.  Ch.  256, 6  L.  ed.  130,  3  Paige,  557,  8  L.  ed. 
273;  Duvall  v.  Raisin,  7  Mo.  449;  Vaughan  v.  Evans, 

I  Hill,  Eq.  414;  Bump,  Fraud.  Conv.  387. 

If  the  principal  deposit  funds  for  the  indemnity 
of  the  surety,  there  is  a  sufficient  consideration  for 
the  contract,  and  the  receiver  becomes  bailee  for 
the  surety.    Keller  v.  Rhoads,  39  Pa.  513. 

But  if  the  debtor  procures  a  third  person  subse- 
quently to  sign  a  contract  of  indemnity  to  the  sure- 
ty, there  is  no  consideration,  even  if  the  surety 
promise  to  continue  such  for  an  indefinite  time. 
Rixv.  Adams,9Yt.233. 

Ho  is  authorized  to  realize  upon  any  securities 
pledged,  whenever  he  is  in  danger  of  being  forced 
to  pay  the  debt,  and  before  payment.  Bird  v.  Ben- 
ton, 13  N.  e.  179;  5  Wait,  Act.  &  Def .  308. 

A  surety  may  retain  funds  in  his  hands  belonging 
to  the  principal  debtor,  upon  the  latter^s  insolvency; 
and  an  a^sslgnee  of  the  principal  debtor  has,  in  such 
case,  no  better  right  to  such  funds  than  his  assignor 
would  have.  Williams  v.  Helme,  16  N.  C.  151, 18  Am. 
Dee.  580. 

It  is  entirely  competent  for  an  assignor  to  give  a 
preference  to  a  surety  or  indorser.  Hendricks  v. 
Walden,  17  Johns.  438:  Hendricks  v.  Ilobinson,  2 
Johns.  Ch.  283, 1  L.  ed.  380;  Cunningham  v.  Freeborn, 

II  Wend.  241;   Keteltas  v.  Wilson,  36  Barb.  288,  23 
13  L.  R.  A. 


How.  Pr.  69;  Lansing  v.  Woodworth,  1  Sandf .  Ch.  43. 

7  L.  ed.  231. 

But  he  may  not  secure  debts  not  In  existence,  or 
make  provision  for  the  payment  of  future  advances 
(Hendricks  v.  Robinson,  tupra:  Bamum  v.  Hemp- 
stead, 7  Paige,  508,  4  L.  ed.  278),  or  future  indorse- 
ments (Lansing  v.  Woodworth,  1  Sandf.  Ch.  43, 7  L. 
ed.281).  And  he  may  even  give  a  preference  to  a 
party  holding  claims  which  he  has  purchased  at  a 
discount.  Low  v.  Graydon,  50  Barb.  414;  Powers  v. 
Graydon,  10  Bosw.  630. 

Liabilities  actually  existing,  although  contlnireint 
in  their  character  and  not  yet  matured,  may  be  pro- 
tected by  an  assignment.  Instances  of  this  are  lla^ 
bilitics  as  indorser,  surety,  or  bail.  Keteltas  v.  Wil- 
son,  86  Barb.  298,  28  How.  Pr.  69;  Griffin  v.  Mar- 
quardt,  21 N.  Y.  121;  Loeschigk  v.  Jacobson,  28  How. 
Pr.  506,  2  Kobt.  645;  Cunningham  v.  Freeborn,  11 
Wend.  241, 1  Edw.  Ch.  266,  6  L.  ed.  130.  8  Paige,  ,657, 
3  L.  ed.  273;  Brainerd  v.  Dunning,  90  N.  Y.  Sli; 
Bishop,  Insolvent  Debtors,  9  187. 

And  where  the  debtor  has  indemnified  his  surety 
by  a  mortgage  containing  a  covenant  to  pay  the 
debt,  the  mortgage  will  inure  to  the  benefit  of  tbe 
creditor,  and  he  may  foreclose  it.  Loehr  v.  Colbom, 
92  Ind.  24.  And  see  Alabama  Gold  L.  Ins.  C6.  v. 
Anderson,  67  Ala.  425:  Re  Pickett,  72  Me.  289. 

But  a  security  given  to  a  surety,  merely  to  In- 
demnify him  against  loss*  and  not  conditioned  for 
the  payment  of  the  debt,  is  not  available  to  the 
creditor.    Pool  v.  Doster,  69  Miss.  858, 

Mortgages  given  by  co-sureties,  each  to  the  other. 
as  security  to  indemnify  him  for  any  claim  bejrond 
his  proportion  assumed,  are  not  in  equity  securltiee 
for  the  payment  of  the  principal  debt,  which  Inure 
to  the  benefit  of  the  creditors  upon  the  principle  of 
subrogation.  Hampton  v.  Phippa,  108  U.  8.  960, 37 
L.  ed.  719.    See  Seward  v.  Huntington,  94  N.  Y.  104: 

8  Wait,  Act.  &  Def.  448. 
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ERROR  to  the  District  Court  for  Sao  Saba 
County  to  review  a  judgment  in  favor  of 
<;)aimant  in  an  attachment  suit  m  which  the 
attachment  was  laid  upon  certain  property  al- 
leged to  belong  to  Stockbridge  &  Teague,  but 
which  was  claimed  by  Gfeorge  Baker.  Af- 
firmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  West  A  McGown«  Leieh 
Barle8on»  and  Reeves  A  Channcy  Tor 
plaintiffs  in  error. 

Messrs.  Hancock,  Shelley  &  Hancock 
for  defendant  in  error. 

Garrett,  J.,  filed  the  following  opinion: 
This  was  an  action  to  try  the  right  of 
property.  On  December  1,  1885,  Frees  & 
8on,  plaintiffs  in  this  suit,  filed  a  suit  in 
the  District  Court  of  Dallas  County  against 
Stockbridge  &  Teague.  of  San  Saba  County, 
for  the  sum  of  $820.10,  and  levied  an  attach- 
ment on  the  goods  in  controversy  on  the  4th 
day  of  December,  1885.  Defendant  in  error, 
George  Baker,  claimed  the  eoods.  Plaintiffs 
tendered  issue  that  the  goo3s  were  the  prop- 
erty of  Stockbridge  &>  Teague,  and,  as  such, 
were  subject  to  their  writ.  The  claimant 
replied  that  he  was  a  purchaser  of  said  goods 
in  good  faith,  for  a  full,  fair,  and  valuable 
consideration,  and  was  in  possession  thereof 
when  the  attachment  was  levied ;  that  the 
consideration  was  that  claimant  should  as- 
sume the  payment  to  plaintiffs  of  four  cer- 
tain promissory  notes  executed  by  Stock- 
bridge  &  Teague  to  them,  on  which  claimant 
was  surety,  for  the  sum  of  $391.91  each, 
dated  Jujy  22,  1885,  and  due  January  22, 
1886,  April  22,  1886,  and  on  dates  after- 
wards ;  that  he  had  paid  the  note  due  Janu- 
ary 22,  1886,  and  was  ready  and  willing  to 
pay  the  others  as  they  matured ;  that  claim- 
ant was  solvent,  and  worth,  in  excess  of  ex- 
emptions, $50,000,  while  the  aggregate 
amount  assumed  by  him  for  said  goods  was 
about  $1,600  and  interest;  and  that  said  sale 
was  not  made  with  the  intent  to  defraud  the 
creditors  of  Stockbridge  &  Teague.  To  this 
answer  the  plaintiffs  demurred  generally, 
and  pleaded,  further,  that  Stockbridge  & 
Teague  were  insolvent  at  the  time  of  the 
sale*  which  was  or  might  have  been  known 
to  claimant ;  that  claimant  was  not  surety  on 
any  note  then  due;  that,  of  the  four  notes 
alleged  to  have  been  assumed,  two  were  se- 
cured b^^  a  deed  of  trust  on  land  belonging  to 
Stockbridge,  and  that  the  claimant  had  failed 
to  pay  any  of  said  notes  except  the  one  due 
January  22,  1886 ;  that,  when  conveyed,  the 
property  was  wort.h  $2,000;  that  the  goods 
were  in  fact  the  property  of  Stockbridge  & 
Teague  when  they  were  levied  on,  and  that 
the  conveyance  was  made  to  defraud  their 
creditors,  they  and  the  claimant  acting  to- 
gether with  such  common  intent,  and  hence 
the  sale  was  pretended  and  void.  The  case 
was  tried  without  a  jury,  and  on  May  21, 
1886,  judgment  was  rendered  in  favor  of  the 
claimant.  J.  Frees,  one  of  the  plaintiffs, 
having  died  after  judgment,  the  writ  of  error 
was  sued  out  by  W.  J.  Frees  as  surviving 
partner.  Stockbridge  &  Teague  were  dealers 
in  musical  instruments  and  supplies  at  San 
13  Ti.  R.  A. 


Saba,  and  owed  the  plaintiff  for  goods  six 
promissory  notes  for  $391.91  each  bearing 
date  July  22',  1885,  and  payable  2,  4,  6,  8, 
10,  and  12  months  after  date.  The  first  two 
were  unsecured.  The  others  were  signed  by 
the  claimant  as  surety ;  the  two  last  being 
also  secured  by  a  deed  of  trust  on  land  belong- 
ing to  Stockbridge.  Reeves,  a  witness  for 
the  plaintiffs  and  their  agent,  testified  that 
it  was  intended  that  Baker  should  sign  the 
first  four  notes,  but  that  by  mistake  he  signed 
the  last  four,  leaving  the  first  two  unse- 
cured. There  is  no  other  direct  evidence  on 
this  point,  and  no  explicit  finding  of 
the  court  thereon.  .  Plaintiffs'  writ  against 
Stockbridge  &  Teague,  in  which  the  attach- 
ment was  issued  and  levied  on  the  goods  in 
controversy,  was  on  the  two  unsecured  notes. 
Some  time  prior  to  November,  1885,  Stock - 
bridge  sold  out  his  interest  to  Teague ;  the 
latter  assuming  the  debts  of  the  firm.  Teague 
paid  Stockbridge  no  money,  but  took  the 
goods  to  pay  the  debts.  I^eves  was  sent  by 
plaintiffs  from  Dallas  to  San  Saba  to  see 
Stockbridge  about  securing  or  collecting  the 
first  two  notes  then  due.  He  found  Teague 
in  possession  of  the  stock  of  goods  sold  by 
plaintiffs  to  Stockbridge  &  Teague.  Reeves 
wanted  the  notes  paid  or  secured.  After  an 
effort  during  the  day  to  raise  money,  Teague 
met  Reeves  at  his  hotel  at  about  8  o'clock 
that  night,  and  found  that  he  had  prepared 
a  bill  of  sale  for  the  stock  to  plaintiffs  in 
consideration  of  the  two  unsecured  notes, 
amounting  to  about  $800.  Teague  declined 
to  take  that  amount,  but  offered  to  let  plain- 
tiffs have  the  goods  at  invoice  price ;  to  pay 
the  two  unsecured  notes  first,  the  balance  to 
be  credited  on  the  notes  on  which  Baker  was 
security.  This  Reeves  refused  to  do.  Teague 
then  went  down  town,  and  sold  the  goods  to 
Baker,  made  him  a  bill  of  sale,  and  delivered 
to  him  the  keys  of  the  store.  The  considera- 
tion was  that  Baker  assumed  payment  of  the 
four  notes  on  which  he  was  security,  amount- 
ing to  about  $1,600,  and  released  Stockbridge 
from  all  liability  thereon.  Baker  was  worth 
at  the  time  about  $50,000.  He  paid  the  note 
due  January  22,  1886.  Very  little  of  the 
stock  had  been  sold  at  the  time  of  the  sale, 
or  when  this  case  was  tried.  Baker  testified 
that  he  bought  the  stock  of  goods  in  order  to 
protect  himself  as  the  surety  of  Stockbridge 
&  Teague.  lie  had  notice  that  Reeves  was 
trying  to  bu^  the  stock  of  goods  for  plain- 
tiffs. Plaintiffs'  attachment  was  issued  and 
levied  after  the  sale.  On  January  1,  1886, 
the  claimant  employed  Teague  to  take  charge 
of  the  stock  and  sell  it  for  him.  His  agree- 
ment was  to  sell  the  goods  so  as  to  net  Baker 
the  invoice  price,  and  whatever  there  was 
over  he  was  to  receive  for  his  services.  The 
invoice  price  of  the  stock  of  goods  at  the 
time  of  the  levy  was  about  $2,000.  At  the 
time  of  sale  they  were  fairly  worth  about 
$1, 600.  Neither  Stockbridge  nor  Teague  had 
any  other  property  subject  to  execution  when 
the  sale  was  made. 

Plaintiffs,  by  their  third  and  fifth  assign- 
ments of  error,  complain  of  the  findings  of 
the  court  on  the  facts  of  the  case :  (1)  that 
Baker  was  surety  on  four  notes ;  and  (2)  as 
to  the  circumstances  attending  the  sale.     The 
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latter  finding  is  clearly  supported  by  the 
evidenoe ;  ana  the  former  is  not  unsupported. 
If,  as  acoordin|2:  to  the  testimony  of  the  wit- 
ness Reeves,  Baker  signed  the  two  last  notes 
by  mistake,  whether  or  not  he  would  be 
bound  as  a  surety  thereon  would  be  a  Ques- 
tion of  law  arising  from  the  facts.  This 
question  is  not  properly  before  us,  either 
under  the  pleadings  or  the  evidence.  Again, 
if  Baker  had  the  right,  as  surety,  to  take  a 
conveyance  of  a  sufficient  amount  of  the  goods 
to  protect  himself,  he  could  also,  for  any 
balance  of  the  sum  agreed  to  be  paid  there- 
for, assume  a  debt  of  the  seller  for  which  he 
was  not  before  liable,  being  bound  only  to 
see  that  such  balance  was  so  applied.  EUis 
V.  Valentine,  65  Tex.  532.  If  he  has  not  paid 
all  that  he  assumed,  it  is  the  fault  of  the 
plaintiffs,  who  seized  the  goods  under  their 
writ  of  attachment.  Thev  will  not  be  per- 
mitted to  set  aside  the  sale,  and  apply  the 
goods  to  their  unsecured  notes,  and  at  the 
same  time  require  its  terms  to  be  complied 
with  by  demanding  payment  of  the  notes 
which  were  assumed.  ^  The  right  of  a  cred- 
itor to  receive  property  from  an  insolvent 
debtor  in  payment  of  a  debt  due  to  him,  if 
the  same  be  openly  done,  and  more  property 
is  not  taken  than  is  reasonably  necessary  to 
pay  the  debt,  although  the  creditor  may 
know  at  the  time  he  receives  the  property 
that  he  will  thereby  prevent  other  creditors 
from  enforcing  their  claims,  and  although 
the  creditor  may  know  that  the  debtor  is 
prompted  to  give  him  the  preference  through 
motives  of  friendship,  is  recognized.  Such 
reception  of  property,  however,  must  be 
bona  fide :  that  is,  for  the  sole  purpose  of 
securing  the  debt,  and  not  with  intent  to  cover 
up  any  of  the  property  or  its  proceeds  for 
the  benefit  of  the  debtor  to  the  prejudice  of 
other  creditors. "  Edrington  v.  Bogers,  15  Tex. 
188;  Hancock  v.  Haran,  Id.  507;  Greenleve 
V.  Blum,  59  Tex.  126.  Whether  Baker's 
claim  was  lust  or  not  was  determined  by  the 
court,  and  its  findings  necessarily  affirm  that 
it  was.  They  establish  conclusively,  also, 
as  matters  of  fact,  the  good  faith  of  Baker  in 
the  purchase  of  the  eoods,  and  that  he  paid 
for  them  a  full  and  fair  consideration  by  as- 
suming the  four  notes,  amounting  to  twice 
as  much  as  Reeves  had  offered. 

There  is  only  one  question  presented  by 
the  remaining  assignments  of  error,  includ- 
ing the  first,  which  assigns  as  error  the  ac- 
tion of  the  court  in  overruling  the  plain- 
tiff's demurrer  to  claimant's  answer,  and 
that  is  the  controlling  question  in  the  case. 
Was  Baker,  as  surety  for  Stockbridge  & 
Teague  on  obligations  that  had  not  matured 
at  the  time  of  the  transfer,  such  a  creditor 
or  other  person  with  a  claim  as  could  pur- 
chase from  an  insolvent  debtor,  in  order  to 
protect  himself,  considered  both  as  to 
whether  a  surety  or  a  surety  on  an  obliga- 
tion that  has  not  matured  is  such  a  person 
or  creditor?  Would  the  consideration  for 
the  transfer  be  deemed  valuable  in  law? 
Finally,  was  Baker,  the  surety,  a  creditor 
or  other  person  with  a  demand  against  Stock- 
bridge  &  Teague?  It  will  be  observed  that 
in  the  consideration  of  this  question  we  are 
not  confined  to  the  word  "creditor"  alone, 
18  L.  R.  A. 


as  descriptions  of  the  class  of  persons  pro- 
tected by  the  Statute ;  for  the  language  of 
the  Statute  is,  "creditors,  purchasers,  or  other 
persons."  Rev.  Stat.  art.  2465.  If  a  credi- 
tor or  other  person  having  a  legal  demand 
against  another  receives  from  his  debtor  prop- 
erty for  his  claim,  bona  fide,  and  no  more 
than  is  reasonably  sufficient  to  pay  the  same, 
he  may  do  so,  because  he  is  a  "creditor"  or 
"other  person"  who  is  protected  by  the  Stat- 
ute ;  the  principle  of  law  bein^  that,  if  the 
debtor  transfers  the  property  directly  to  the 
person  to  whom  the  law  intends  it  should  go, 
the  conveyance  cannot  be  fraudulent.  And 
the  same  may  be  said  of  the  sales  permitted 
to  stand  where  the  debtor  has  sold  his  prop- 
erty openly  for  a  fair  price,  and  appropriated 
the  proceeds  to  the  payment  of  his  just  ob- 
ligations; so,  also,  where  the  purchaser 
taKes  the  property,  and  assumes  and  at  once 
pays  debts  of  the  seller.  The  sole  oblect  of 
the  Statute  is  to  protect  lawful  debts,  claims, 
or  demands ;  and  if  Baker's  liability  on  the 
notes  of  Stockbridge  &  Teague  amounted 
to  a  lawful  debt,  claim,  or  demand  against 
them,  and  the  transfer  was  otherwise  in  ^ood 
faith,  and  in  accordance  with  the  principles 
of  law,  often  announced,  authorizing  the 
creditor  to  receive  property  from  his  debtor 
in  satisfaction  of  his  claim,  then  the  sale 
was  valid.  A  liberal  construction  is  given 
to  the  words  "creditors  and  others."  Mr. 
Bump,  in  his  work  on  Fraudulent  Convey- 
ances, says:  "The  character  of  the  claim, 
if  it  is  just  and  lawful,  is  immaterial.  It 
need  not  be  due ;  for,  although  the  holder 
cannot  maintain  an  action  until  it  is  due, 
he  nevertheless  has  an  interest  in  the  prop- 
erty as  a  fund  out  of  which  the  demand 
ought  to  be  paid. "  Page  503.  And  again : 
"A  contingent  claim  is  as  fully  protected  as 
one  that  is  absolute.  A  liability  as  surety 
is  within  the  Statute,  as  much  as  a  liability 
as  principal."  Ibid,  It  is  a  general  rule 
that  all  claims  arising  from  contract  are  in 
force  from  the  date  of  the  agreement.  It 
has  been  held  that  a  surety  is  the  creditor  of 
his  co-surety.  Howe  v.  Ward,  4  Me.  195. 
These  questions  are  ably  discussed  in  the 
opinions  of  Justice  Bronson  in  the  case  of  Van 
Wyck  V.  Setrard,  18  Wend.  375.  In  conclud- 
ing the  discussion  of  the  question  whether  ap- 
pellant in  that  case  was  entitled  to  the  pro- 
tection of  the  Statute  as  a  creditor  of  Wil- 
liam Seward,  the  learned  jud^e  said:  "In 
these  and  all  other  cases  depending  upon  con- 
tract the  person  to  whom  the  engagement  is 
made  is  as  much  a  creditor,  within  the  mean- 
ing of  the  Statute,  as  though  he  had  a  debt 
on  which  the  right  of  action  already  existed. 
There  is  no  reason  why  he  should  not  be  en- 
titled to  the  same  protection  in  the  one  case 
as  in  the  other.  In  the  language  of  Chief 
Justice  Mellen  in  Hou>e  v.  Ward,  'although 
he  cannot  maintain  an  action  on  the  con- 
tract until  it  has  been  violated,  still  he  has 
an  interest  in  the  property  conveyed,  as  a 
fund  out  of  which  the  debt  ought  to  1>epaid. '" 
In  Bonham  v.  TayUyr  (Tex.)  16  S.  W.  Rep. 
555  (decided  at  the  present  term  of  this 
court),  it  was  held  that  the  sureties  on  the 
bond  of  a  city  treasurer  had  the  right  to 
protect  themselves  by  injunction  restraining 
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the  treasurer  from  paying  over  money,  which 
had  been  raised  for  city  purposes  by  taxation, 
to  a  bank  to  which  the  city  council  bad 
agreed  to  lend  it.  Had  the  sureties  on  the 
city  treasurer's  bond  been  compelled  to  await 
action  until  their  liability  accrued,  it  would 
have  been  inequitable  and  unjust ;  and  so  if 
Baker  should  be  forced  to  wait  until  the 
maturity  of  the  notes  on  which  he  was  surety 
.for  Stockbridge  &  Teague,  and  they  had 
made  default  thereon,  tne  goods  to  which 
he,  as  well  as  other  creditors,  had  a  right  to 
look  for  the  payment  of  the  debts  for  which 
he  was  bouna,  would  in  all  probability  have 
been  absorbed  by  the  plaintiffs  in  this  case 
to  satisfy  their  unsecured  notes.  Baker  was 
a  creditor  of  Stockbridge  &  Teague,  such  as 


entitled  him  to  receive  a  conveyance  of  the 
goods  in  controversy  to  indemnify  him 
aj^ainst  ultimate  liability  on  assumption  by 
time  of  the  debts  for  which  he  was  security. 
We  are  of  the  opi  nion  that  the  sale  was  also 
complete,  and  not  a  mortgage  or  conditional 
sale,  and  that  the  title  to  the  goods  vested 
at  once  in  Baker ;  yet,  if  it  had  oeen  a  mort- 
gage or  conditional  sale,  with  Baker  in  pos- 
session, he  would  have  still  had  the  right  to 
the  possession  of  the  property  until  the  con-. 
ditions  had  been  complied  with  or  broken. 

In  either  event  t?is  judgment  of  tlie  court  be- 
low in  his  favor  mmm  right,  and  should  he 
affirmed. 

Adopted  by  Supreme  Court,  May  26,  1891. 
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1*  Notrade-nuurk  can  bedaimedlnthe 
■hape  of  a  bottle  In  whtch  eztraots  are  put  up 
for  sale. 

2.  No  exeliulve  rl^ht  can  be  acquired 
by  adoption  in  a  oap  label  for  a  bottle,  which 
was  originated  by  a  third  peraon  and  has  been 
used  by  him  for  years. 

8«  Neither  the  shape  of  a  box  in  which 
bottles  of  extracts  are  packed  for  pur- 
poses of  trade,  Dor  the  mechanical  arrangement 
of  the  bottles  therein,  IssubjfHJt  to  appropriation 
as  a  trade-mark. 

4.  Ck>nibining^  a  label  and  bottle  cann<»t 
inUHnif^  a  trade-mark  If  the  separate  use 
of  each  would  not  have  that  eCTect. 

(October  6, 1891.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  4,  for 
PhUadelphia  County  enjoining  them  from  in- 
frin^ng  plaintiff's  trade-mark.    Eeversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Henry  Peace  and  F. 
Carroll  Brewster,  for  appellants: 

It  may  be  seriously  questioned  whether  la- 
bels and  advertisements  as  mere  labels  and  ad- 
vertisements constitute  trade-marks. 

Lectther  Cloth  Co.  v.  American  Leather  Cloth 
Co.  11  Jur.  N.  S.  518;  Browne,  Trade-marks, 
p.  144. 

The  bottle  is  not  a  trade-mark,  because  it 
is  but  the  form  of  the  goods. 

Moorman  v.  Hoge,  5  Sawy.  78;  Browne, 
Trade-marks,  p.  108;  Harrington  v.  Libby,  12 
Pat.  Off.  Gaz.  188. 

The  shape  and  arrangement  of  the  boxes 
cannot  constitute  a  trade-mark. 

Sawyer  v.  Meyer,  2  W.  N.  C.  197;  Browne, 
Trade-marks,  p.  118. 

Plaintiffs'  fraud  in  falsely  representing  their 

KoTS.— For  a  full  discussion  of  the  subject  of 
**  Trade-marks,**  see  Putnam  Nail  Co.  v.  Dulany 
(Pa.)  11  L.  R.  A.  604,  and  cases  referred  to  in  note. 
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colonie  to  be  of  German  origin  bars  their  right 
to  relief. 

Fetridge  v.  Wells,  4  Abb.  Pr.  144;  Hcbbs  v. 
Francais,  19  How.  Pr.  567;  Leather  Cloth  Co. 
V.  American  Leather  Cloth  Co..  Limited,  4  De 
G.  J.  &  S.  187;  Morgan  v.  McAdam,  86  L.  J. 
Ch.  22S;BilmerY.  Harris,  eOPti.  166;  Kenny  y. 
OiUet,  70  Md.  574;  Laird  v.  Wilder,  9  Bush, 181, 
15  Am.  Rep.  707;  ConneU  v.  Reed,  128  Mass.  477; 
Manhattan  MedieineCo.  v.  Wood,\QS\J.S.21S,  27 
L.  ed.  706;  Siegert  v.  Abbott,  61  Md.  276, 48  Am. 
Rep.  101;  Bidding  v.  How,S  Sim.  477;  Ointer 
V.  Kinney  T.  Co.  12  Fed.  Rep.  782;  P%af)el  v. 
Harrison,  10  Hare.  4b7;  Be  Saunion  <k  Co. 
Cox's  Manual,  625  (1878). 

For  the  law  on  the  question  of  similarity, 


Spottiswoode  v.  Clark,  2  Sandf.  Ch.  628,  7 
L.  ed.  788;  Partridge  v.  Menek,  2  Sandf.  Ch. 
622,  7  L.  ed.  729. 

If  it  appear  that  the  marks  used  by  the  de- 
fendants, though  resembling  the  plaintiffs'  in 
some  respects,  would  not,  probably,  deceive 
the  ordinary  mass  of  purchasers,  paving  the 
attention  which  such  persons  usually  do  in 
buvlng  the  article  in  question,  an  injunction 
will  not  be  granted. 

BlaekweU  v.  Crab,  86  L.  J.  R.  Ch.  504;  Saw- 
yer V.  Meyer,  2  W.  N.  C.  197. 

The  shape  and  arrangement  of  the  boxes 
cannot  constitute  a  trade-mark. 

Oilman  v.  Bunnewell,  122  Mass.  189. 

A  person  cannot  have  a  right  in  bis  own 
name  as  a  trade-mark,  as  against  a  person  of 
the  same  name,  unless  the  latter's  form  of 
stamp  or  label  is  so  similar  as  to  represent  that 
his  goods  are  of  the  former's  manufacture. 

Laughman's  App.  5  L.  R.  A.  599, 128  Pa.  1; 
Burgess  v.  Burgess,  8  DeG.  M.  &  G.  896;  Com- 
stock  V.  White,  31  Barb.  301;  Faber  v.  Faber, 
49  Barb.  857;  Emerson  v.  Badger,  101  Mass.  82; 
James  v.  James,  L.  R.  18  Eq.  421;  Hardy  v. 
Cutter,  Sebastian's  Digest,  Case,  427  (1878); 
Meneely  v.  Meneely,  62  N.  Y.  427;  Decker  v. 
Decker,  52  How.  Pr.  218. 

There  is  no  trade-mark  in  the  size  and  shape 
of  packages,  boxes,  bottles,  labels  or  wrappers. 

GiUoU  V.  Esierbrook,  47  Barb.  461 ;  Moorman 
V.  Hoge,  2  Sawy.  78;  Sawyer  v.  Meyer,  2  W. 
N.  C.  197. 


844 


PEN^  6YLVANTA ;  SUPREME  CoURT. 


Oct.. 


Messrs.  Jones*  Carson  &  Phillips  and 
John  6.  Johnson,  for  appellees:  • 

A  man  is  not  to  sell  bis  own  goods  under  the 
pretence  that  they  are  the  goods  of  another 
man;  he  cannot  be  permitted  to  practice  such 
a  deception,  nor  to  use  the  means  which  con- 
tribute to  that  end.  He  cannot  therefore  be 
allowed  to  use  names,  marks,  letters,  or  other 
indicia,  by  which  he  may  induce  purchasers  to 
believe  that  the  goods  which  he  is  selling  are  the 
manufacture  of  another  person. 

Perry  v.  Trvejitt,  6  Beav.  66;  Setro  v.  Prov 
ezende,  L.  R.  1  Ch.  192;  Levy  v.  WalJcer,  L.  R. 
10  Ch.  Div.  447. 

The  imitation  of  the  size,  shape,  style,  label, 
and  substantial  appearance  of  the  complainant's 
goods  by  the  defendant  is  a  fraud,  and  he  is 
entitled  to  protection. 

Williams  v.  Johnson,  2  Bosw.  1. 

Saicyery.  Hoi-n,  IFed.  Rep.  24,  decided  that 
whether  the  complainant  has  a  trade-mark  or 
not,  as  he  was  the  first  to  put  up  bluing  for  sale 
in  the  peculiarly  shaped  and  labelS  boxes 
adopted  by  him,  and  as  his  goods  have  becon[>e 
known  to  purchasers,  and  are  bought  as  goods 
of  the  complainant  by  reason  of  their  peculiar 
shade,  color  and  label,  no  pei-son  has  the  right 
to  use  the  complainant's  form  of  package,  color 
or  label  or  any  imitation  thereof  in  such  a 
manner  as  to  mislead  purchasers  into  buying 
goods  for  those  of  complainant,  whether  they 
are  better  or  worse  in  quality. 

A  party  will  be  protected  from  the  imitation 
of  the  packages  peculiarly  designed  and  shaded 
for  the  purpose  of  distinguishing  his  goods  and 
from  the  imitation  in  color,  design,  style  and 
lettering  combined  of  the  labels  used  to  mark 
such  packages  when  put  on  the  market. 

Carbolic  Soap  Co.  v.  Thompion,  25  Fed.  Rep. 
625. 

Where  a  plaintiff  has  been  in  the  habit  of 
packing  his  goods  in  a  peculiar  and  distinctive 
manner,  he  will  be  entitled  to  restrain  another 
from  imitating  his  packages. 

Sebastian,  Trade-marks,  p.  265.  See  also  Id. 
p.  112. 

Where  a  person  uses  his  own  name  for  the 
purpose  of  fraud,  if  satisfactory  evidence  of 
fraudulent  intention  can  be  produced,  such 
unfair  conduct  will  be  restrained,  even  though 
the  free  use  of  the  man's  own  name  may  be 
thereby  hindered. 

Sebastian,  Trade-marks,  pp.  26,  233;  Ihtn- 
nachie  v.  Young  cfe  Stms,  Ct.  Sess.  Cas.  4th  Ser. 
X.  874;  Churion  v.  Douglas.  Johns.  V.  Ch.  174; 
Qillis  v.  Hall,  8  Phila.  281. 

A  man  may  lose  the  right  to  use  his  own  name 
in  a  particular  way  where  others  originally 
have  become  known  to  the  public  in  connection 
with  such  particular  or  special  use  of  the  same 
name. 

Englavd  v.  Ne^c  York  Pub.  Co.  8  Daly,  377; 
Holmes,  B.  &H.  v.  Holmes,  B.  &  A.  Mfg.  Co.  87 
Conn.  278;  Massam  v.  Tharley*s  Cattle  Food  Go. 
L.  R.  14  Ch.  Div.  752;  Burgess  v.  Burgess,  8  De 
D.  M.  «fe  G.  896;  James  v.  James,  L.  R.  13  Eq. 
Cas.  421;  Rogers  Mfg.  Co.  v.  Rogers  cfe  S.  Mfg. 
Co.  11  Fed.  Rep.  495;  Lan4reth  v.  Landreth,  22 
Fed.  Rep.  48;  Shaver  v.  Shaver,  54  Iowa,  208; 
Ciayton  v.  Day,  76  L.  T.  79. 

It  is  a  fraudulent  act  to  purchase  the  right  to 
use  the  name  of  a  small  maker  because  it 
13  L.  R.  A. 


happens  to  be  identical  with  that  of  a  maker  of 
reputation. 

Sebastian,  Trade  marks,  p.  31,  citing  Perks  y. 
Hall.  W.  N.  18«1,  p.  111.  See  also  Devlin  v. 
Devlin,  69  N.  Y.  212:  Croft  v.  Day,  7  Beav.  84; 
Lee  V.  Haley,  L.  H  5  Ch.  155:  Rogers  Mfg.  Co. 
V.  Rogers  A(fg.  Go.  16  Phila.  178.  40PhUa.  Leg. 
Int.  294;  Russia  Cement  Co.  v.  LePage,  6  New 
Eng.  Rep.  577,  147  Mass.  206;  Meneely  v. 
Meneely,  62  N.  Y.  481.  TayUrr^.  Tayl&r,  23  L. 
J.  Ch.  255,  is  also  in  point. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  cases  in  which  a  court  of  equity  will 
interfere  to  protect  a  trade-mark  are  divis- 
ible into  two  classes.  To  the  first  of  these 
may  be  referred  those  cases  in  which  the 
trade -mark  has  been  registered  under  a  sys- 
tem provided  by  law  for  the  protection  of 
the  owner  in  its  usie.  To  the  other  belong 
all  those  cases  in  which  there  has  been  no 
registration  and  in  which  the  true  ground 
for  interference  is  the  prevention  of  fraud. 
In  cases  falling  within  the  first  class,  prop- 
erty in  the  tnidemark  is  shown  by  the  cer- 
tificate of  registration.  In  those  belonging 
to  the  second,  the  right  asserted  is  of  com- 
mon-law origin,  and  is  shown  by  proof  of 
the  adoption  and  use  of  the  trade- mark.  Its 
invasion  is  a  fraud  upon  the  owner  and  the 
public,  to  be  restrained  on  principles  of 
common  right.  All  monopolies  are  odious 
and  their  maintenance  in  favor  even  Of  in- 
ventors, is  limited  in  duration.  When  a 
statutory  term  of  protection  is  over,  whatever 
is  valuable  in  the  subject  of  the  patent  be- 
comes, as  does  an  unpatented  invention,  a 
contribution  to  the  public  welfare  and  may 
be  freely  used  as  such.  Competition  is  es- 
sential to  commerce,  and  within  legitimate 
lines  should  always  be  encouraged.  The 
"survival  of  the  fittest"  is  a  law  of  trade,  no 
less  than  of  the  development  of  living  organ- 
isms ;  and  from  the  struggle  which  deter- 
mines who  and  what  is  "fittest,"  come  gen- 
eral development  and  progress.  As  a  gen- 
eral proposition  it  may  be  said  that  one  may 
imitate  what  is  excellent  in  the  process  and 
business  methods  of  his  neighbor  as  freely 
and  as  safely  as  he  may  imitate  what  is  good 
in  his  moral  character,  as  long  as  he  infringes 
no  right  secured  to  him  by  statute,  and  does 
not  fraudulently  personate  him  or  simulate 
his  products.  An  inventor  who  secures  a 
patent  for  his  device  is  protected  in  his  ex- 
clusive right  during  the  period  fixed  by  law. 
When  that  period  expires,  his  exclusive  right 
expires  with  it,  and  thereafter  he  stands  on 
no  higher  ground  than  an^  other  citi7.en  who 
may  desire  to  use  the  thing  or  combination 
covered  by  the  patent.  The  rules  applicable 
to  trade- marks  are  quite  different.  A  trade- 
mark may  increase  m  value  to  its  owners  by 
use,  and  the  law  could  not  put  a  time  limit  on 
the  owner  s  right  to  it  any  more  than  it  could 
put  a  limit  upon  his  right  to  use  any  other 
article  of  property.  A  trade-mark  is  not  an 
invention.  It  does  not  relate  to  or  affect  pro- 
cesses of  manufacture  or  mechanical  combina- 
tions. It  is  a  sign  or  mark  by  which  the 
manufactured  articles  produced  by  one  per- 
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fion  or  firm  or  maker  are  distinguishable  flrom 
those  produced  by  rival  manufacturers.  It 
must  be  distinctive  and  indicate  the  personal 
as  distinguished  from  the  geographical  ori* 

fin  of  the  article  to  which  it  is  applied. 
avifhtmn'B  App.  128  Pa.  1,  5  L.  R.  A.  599. 
Thus  Sonman,  the  name  of  a  large  tract  of 
land,  cannot  be  appropriated  by  one  of  several 
ow^ners  of  land  within  the  tract,  to  the  ex- 
clusion of  the  other  owners ;  nor  Lackawanna 
Valley,  bjr  one  operator  in  that  valley,  to 
the  exclusion  of  all  others.  But  the  trade- 
mark must  relate  to,  and  distinguish,  the 
goods  to  which  it  is  applied.  For  this  reason, 
among  others,  the  size  or  shape  or  mode  of 
construction  of  a  box,  barrel,  bottle,  or  pack- 
age, in  which  goods  may  be  put  is  not  a 
trade-mark.  If  there  is  any  new  and  useful 
combination  in  the  construction  of  such  box 
or  package  it  should  be  patented  as  an  in- 
vention if  the  owner  wishes  to  prevent  others 
from  using  it ;  but  such  package  cannot  be 
registered  as  a  trade-mark.  A  sign,  device 
or  mark  originated  and  in  actual  use  by  an- 
other cannot  be  adopted  and  registered  by 
anyone  who  takes  a  fancy  to  it,  as  his  trade- 
mark, and  such  adoption  and  registration 
will  not  confer  a  title  on  him  who  makes  it. 
It  would  be  an  infringement  upon  the  orig- 
inal owner,  and  from  the  wrong  so  done  no 
valid  title  could  grow.  A  trade-name  may, 
in  a  general  way,  be  treated  as  a  trade -mark 
and  protected  in  the  same  manner.  When  a 
business  has  been  conducted  by  some  person 
or  firm  under  a  particular  trade-name  until 
the  public  come  to  regard  the  name  as  afford- 
ing an  assurance  of  the  good  (juality  of  the 
article  bearing  it,  the  name  is  a  valuable 
part  of  the  business  assets  of  the  person  or 
firm  whose  skill  and  integrity  have  won  con- 
fidence for  it.  A  rival  who  should  appro- 
priate the  trade-name  to  his  own  use  without 
the  consent  of  the  owners,  and  put  his  goods 
on  the  market  bearinj^  it,  as  though  they 
were  made  by  the  rightful  owner  of  the  trade- 
name, is  guilty  of  a  fraud  on  the  public,  and 
a  fraudulent  taking  from  the  proprietors 
which  is,  both  in  intent  and  eflfect,  a  larceny. 
But  when  such  rival  puts  his  goods  on  the 
market  on  their  own  merits  and  under  his 
trade-name,  his  neighbors  have  no  just 
ground  of  complaint  if  he  has  imitated, 
adopted,  or  improved  upon  their  unpatented 
methods  and  processes.  Putvam  Nail  Co.  v. 
Dulaney  (Pa.)  11  L.  R.  A.  524.  It  only  re- 
mains to  apply  these  general  principles  to 
the  case  now  before  us,  so  far  as  they  are  ap- 
plicable to  the  questions  raised  by  the  appeal 
of  the  defendant  below.  The  plaintiffs 
claim  that  the  front  or  face  label  on  their 
bottles  has  been  registered  by  them  as  a 
trade-mark.  It  is  put  on  obliquely  to  the 
length  of  the  bottle.  It  bears  the  name  of 
the  liquid  in  the  bottle  thus,  "Hoyt's  Ger- 
man Cologne. "  It  also  bears  the  name  and 
residence  of  the  makers,  and  a  reference  to 
the  fact  of  its  registration.  They  also  claim 
the  following  unregistered  trade -marks:  a 
bottle,  having  a  depression  or  panel  on  the 
back  side ;  a  cap  label  over  the  cork  in  the 
bottle;  a  peculiar  mode  of  arranging  and 
packing  bottles  in  boxes ;  in  the  name  of  the 
article  sold.  viz. ,  "  Hoyt's  German  Cologne. " 
13  U.  R.  A. 


The  defendants  have  a  registered  label  or 
trade-mark  which  goes  upon  the  bottle  at 
ri^ht  angles  with  its  length,  and  which  con- 
tains the  name  of  the  liquid,  '*  Hoyt's  Egyp- 
tian Cologne,"  with  a  view  of  a  pyramid  and 
the  head  of  the. Sphinx  ;  with  the  names  and 
residence  of  the  makers,  and  a  reference  to 
its  registration.  The  learned  judge  of  the 
court  below  held  that  F.  Hoyt  of  the  defend- 
ant firm  had  a  legal  right  to  use  his  own 
name  in  his  business,  and  that  he  could  not 
be  enjoined  from  using  it  upon  goods  pro- 
duced by  himself.  The  correctness  of  this 
holding  is  not  raised  by  the  defendant's  ap- 
peal. The  learned  judge  also  held  that  the 
defendant's  trade- mark  or  label  was  not  au 
infringement  \ipon  that  of  the  plaindtls, 
whether  considered  by  itself  or  in  connection 
with  the  champagne  shaped  bottles  on  which 
it  was  originally  used  by  the  defendants. 
This  also  must  be  regardea  as  settled  for  the 
purposi^s  of  this  appeal,  since  the  plaintiffs 
have  not  appealed,  and  the  defendants  can- 
not, from  this  ruling.  Then,  too,  the  evi- 
dence shows  very  clearly  that  the  bottle  with 
the  depression  or  panel  on  the  back  side, 
which  both  parties  are  now  using,  is  a  stock 
bottle  to  which  neither  of  them  has  any  ex- 
clusive right,  and  which  is  freely  sold  by 
manufacturers  to  all  who  apply.  This  bottle, 
as  we  have  already  seen,  is  not  a  trade-mark. 
It  is  not  registered  and  it  is  not  capable  of 
registration.  It  is  in  common  use,  open  to 
the  purchase  and  use  of  all  who  may  fancy 
its  shape,  in  the  same  manner  as  the  other 
stock  bottles.  The  cap  label  was  not  origin- 
ated by  the  plaintiffs  and  does  not  belong  to 
them.  It  was  devised,  according  to  the  un- 
contradicted  testimony,  by  Dr.  David  Jayne, 
a  Philadelphia  chemist  and  dealer  in  medi- 
cines, and  was  used  by  him  and  his  succes- 
sors for  years  before  and  since  the  plaintiffs 
assumed  to  adopt  it  as  their  own.  Their 
adoption  of  his  cap  label  gave  them  no  title 
to  it.  The  mechanical  arrangement  of  the 
bottles  in  boxes  is  neither  an  invention  nor  a 
trade-mark.  If  the  box  is  an  invention,  and 
others  are  to  be  prevented  from  using  it,  the 
plaintiffs  should  have  secured  a  patent  for 
it.  Without  lettera- patent  they  have  no  ex- 
clusive property  in  the  shape  or  construction 
of  a  box.  Whatever  one  manufacturer  or 
tradesman  may  do  to  increase  tlie  safety  of 
his  goods  in  transportation,  or  to  display 
them  advantageously  upon  shelves,  counters, 
or  in  show  windows,  is  simply  a  good  ex- 
ample or  model  for  the  public  which  anyone 
interested  may  imitate  with  impunity.  The 
debatable  ground  presented  by  this  appeal 
is  thus  seen  to  be  very  narrow.  It  may  be 
learned  to  the  best  advantage  by  considering 
the  language  of  the  court  below  and  the  form 
of  the  decree  made.  The  decree  did  not  hold 
the  defendants'  label  to  be  an  infringement, 
or  deny  the  defendants  the  use  of  their  name. 
On  the  contrary  the  learned  judge  said  :  **  The 
defendants  have  also,  we  think,  the  right 
to  use  the  label  placed  on  the  sides  of  their 
bottles."  If  they  made  cologne  and  sold  in 
bottles  such  as  they  used  at  first,  with  their 
labels  upon  them  having  the  name  "Hoyt's 
Egyptian  Cologne,"  and  the  pyramid  and  the 
head  of  the  Sphinx,  and  the  names  and  resi- 
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dence  of  the  makers,  they  were  ezercising  a 
clear  legal  right  and  could  not  be  enjoined. 
** But, "  the  decree  continues,  the  ^defendants 
must  be  enjoined  from  putting  up  and  offer- 
ing for  sale  cologne  in  the  bottles  described 
in  the  bill,  with  the  labels  thereon. **  This 
is  the  decree  appealed  from.  The  court  held 
that  the  defendants'  label  was  no  infringe- 
ment, and  was  lawfully  used  on  a  stock  bottle 
with  a  champagne  bottle  shape.  But  if  the 
same  label  was  used  on  another  stock  bottle 
ha  vine  a  panel  on  the  back  side,  it  became 
an  infringement  because  of  the  shape  of  the 
bottle  on  which  it  was  placed,  ana  the  use 
of  the  label  on  such  a  bottle  must  be  prevented 
by  injunction.  As  both  stvles  of  bottle  were 
open  to  the  public,  as  stock  bdttles,  the  label 


was  as  lawful  upon  one  of  them  as  npon  the 
other.  The  plaintiffs  could  no  more  aojuire 
an  exclusive  right  to  a  stock  bottle  by  priority 
of  use,  than  they  could  acquire  an  exclusive 
right  to  Dr.  Jayne's  cap  label  by  beine  the 
first  to  appropriate  it  without  his  knowledge 
or  consent.  Adopting  the  conclusions  of  the 
learned  judge  that  the  label  of  the  defend- 
ants did  not  infringe  upon  that  of  the  plain- 
tiffs, and  that  the  defendants  had  a  legal 
right  to  use  their  own  names  in  their  busi- 
ness, we  cannot  sustain  this  decree. 

It  is  accordingly  set  aside ;  and  as  no 
ground  of  equitable  relief  appears  upon  the 
record  before  us,  the  bill  i$  dumisted  at  the 
cost  of  the  appellee. 
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Miriam  E.  MOORE 

V, 

Samuel  W.  DARBY  et  at. 


Thomas  H.  MOORE,  Intervener. 
(....Del.  Ch ) 


libBive  as  tenant!  In  common 
In  the  proceeds  of  i^r-^ff,  the  n^rht  to  the 
possession  of  which  vested  in  her  after  the  passage 
of  the  Married  Woman^s  Aots,  and  which  have 
been  sold  under  direction  of  court  for  partition, 
will  not,  at  the  request  of  her  husband,  be  invested 
for  his  benefit,  but  it  will  be  paid  to  her  absolutely. 

(September  21,  1889.) 

SUIT  brought  in  Kent  County  for  partition 
of  certain  real  estate.  On  intervening  par- 
tition petition  by  the  husband  of  one  of  the  co- 
owners  to  have  her  share  of  the  proceeds  of 
sale  invested  for  his  benefit.    Petition  denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  Nathaniel  B.  Smithers,  Sr.,  for  in- 
tervener. 

Meeers.  Richard  R.  Kennej  and  Ed- 
ward Ridfj^ely,  contra: 

The  Married  Woman's  Acts  are  remedial 
statutes  and  should  be  so  construed  as  to  ad- 
vance the  remedy  and  effect  the  object  intended 
to  be  accomplished  by  the  Legislature. 

BiUinas  v.  Baker,  28  Barb.  348;  Johnes  v. 
JohneSy  8  Dow.  15. 

As  the  law  now  stands  in  our  State,  the'right 
of  the  husband  to  be  tenant  by  the  curtesy  of 
his  wife's  lands  is  dependent  upon  the  fact  not 
only  that  the  issue  should  be  born  alive  during 
coverture,  but  also  that  the  wife  should  be 
seised  of  the  lands  at  the  time  of  her  death. 

Any  alienation  of  the  lands  during  the  life  of 
the  wife  must  necessarily  defeat  the  right  of 
tenancy  by  the  curtesy  in  the  husband. 

Gram  v.  LobdcUe,  decided  in  the  Court  of  Er- 
rors and  Appeals  of  this  State  at  the  January 
Term,  A.  D.  1881  (not  yet  reported);  Breeding  v. 
Davis,  77  Va.  689;  Beach  v.  Miller,  51  111.  206; 


Hm  y.  Chambers,  80  Mich.  422;  Sleight  v.  Bead, 
18  Barb.  159;  BiUifM/s  v.  Baker,  28  Barb.  848; 
Pool  V.  Blakie,  58  111.  495;  Vbrbee  v.  Stoeetif,  8 
Neb.  520;  Goverdaley,  Gorman,  4  Houat.  (Del.) 
624;  Johnes  v.  Johnes,  8  Dow.  15;  Stewart  v. 
Boss,  50  Miss.  776;  Greenwich  Nat,  Bank  v. 
HaU,  11  R.  1. 124;  SiUby  v.  BuUoek,  10  Allen, 
94;  Porch  v.  Fries,  18  N.  J.  Eq.  206;  BearieT. 
Greenbank,  8  Atk.  695-716. 

Saulsbury,  Ch.,  delivered  the  following 
opinion': 

Miriam  E.  Moore  has  filed  her  petition  in 
this  court,  praying  for  partition  between 
her  and  her  two  brothers,  Samuel  W.  Darby 
and  John  0.  Darby,  of  lands  situate  in  Mis- 
pillion  and  South  Murderkill  Hundreds,  for- 
merly belonging  to  Samuel  Warren,  senior. 
One  of  these  tracts  of  land  contains  about 
700  acres ;  one  other  contains  something  over 
200  acres,  and  a  third  tract  contains  upwarda 
of  180  acres. 

Samuel  Warren,  senior,  died  in  1848.  By 
his  will,  admitted  to  probate  November  6, 
1848,  he  devised  as  follows : 

^'Fburth.  I  give  and  devise  to  my  beloved 
wife,  Miriam,  for  and  during  the  term  of 
her  natural  life,  without  impeachment  of 
waste,  all  that  farm  or  tract  of  land  with 
the  appurtenances  situate  in  Mispillion 
Hundred,  Kent  County,  and  State  of  Dela- 
ware, being  the  Mansion  Farm  on  which 
Solomon  Townsend,  senior,  and  Solomon 
Townsend,  junior,  lived  and  died,  and  now 
in  the  tenure  of  Abner  Wooters,  and  contain- 
ing: six  hundred  acres  more  or  less;  and 
from  and  immediatelv  after  the  death  of  mj 
said  wife,  I  give  and  devise  the  said  farm 
or  tract  of  land  with  the  appurtenances  onto 
Solomon  Townsend  Warren  and  John  W. 
Hall  and  their  heirs  for  and  during  the  nat- 
ural life  of  my  daughter  Mary  Darby,  now 
the  wife  of  John  M.  Darby,  upon  trust,  to 
receive  the  rents  and  profits  thereof  and  to 

Say  the  same  to  my  said   daughter   Maiy 
uring  her  natural  life,  for  her  sole  and  sep- 


NOTX.— A  huBband*8  initiate  rlffht  of  curtesy  is  I  Married  Woman^s  Act    See  note  to  Alexander  v. 
not  a  vested  riffht  but  may  be  taken  away  or  im-   Alexander  (Va.)  1 L.  B.  A.  US. 
paired  by  statute.    It  is  done  away  with  by  the  < 
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arate  use.nothwithstanding  her  coverture,  free 
from  the  debts,  management,  power,  control 
of  her  now  husband  the  said  John  M.  Darby 
or  of  any  other  husband  by  her  hereafter  to 
be  taken,  and  the  receipt  of  the  said  Mary 
alone  from  time  to  time  to  be  a  sufficient 
discharge,  and  after  the  death  of  my  said 
daughter,  I  give  and  devise  the  farm  or  tract 
of  land  aforesaid  with  the  appurtenances 
unto  the  heirs  of  my  said  daughter  Mary  in 
fee  simple  absolute,  clear  and  discharged 
from  the  trust  aforesaid. 

*^  Fifth.  I  give  and  devise  unto  Solomon 
Townsend  Warren  and  John  :W.  Hall  and 
their  heirs  for  and  during  the  natural  life  of 
my  daughter  Mary  Darby,  now  the  wife  of 
John  'i/i.  Darby,  the  farm  or  tract  of  land 
which  I  purchased  of  Dr.  Alexander  Lowber 
near  Freaerlca  containing  five  hundred  acres 
more  or  less  with  the  appurtenances  upon 
trust,  to  receive  the  rents  and  profits  thereof 
and  to  pay  the  same  to  mv  said  daughter 
Mary  during  her  natural  fife,  for  her  sole 
and  separate  use,  notwithstanding  her  cover- 
ture, free  from  the  debts,  management,  power 
or  control  of  her  now  husband,  the  said  John 
M.  Darby,  or  of  any  other  husband  by  her 
hereafter  to  be  taken,  and  the  receipt  of  the 
said  Mary  alone  from  time  to  time  to  be  a 
sufficient  discharge.  And  after  the  death  of 
my  said  daughter,  I  give  and  devise  tiie  farm 
or  tract  of  land  aforesaid  unto  the  heirs  of 
my  said  daughter  Mary  in  fee  simple  abso- 
lute, clear  and  discharged  from  the  trust 
aforesaid. " 

The  tract  of  land  in  Mispillion  Hundred, 
as  appears  from  the  return  of  the  freeholders, 
in  fact  contains  about  700  acres  of  land  and 
the  two  tracts  in  South  Murderkill  Hundred 
contain,  as  appears  by  said  report,  some- 
thing over  400  acres.  This  discrepancy  be- 
tween the  will  of  Samuel  Warren,  senior, 
and  the  report  of  the  freeholders  is  not  ac- 
caunted  for  by  any  proof  in  the  cause,  but 
the  discrepancy  is  immaterial,  as  there  is 
no  doubt  that  the  land  mentioned  in  the 
will  above  recited  and  the  land  of  which 
partition  is  sought  are  the  same.  Thomas 
H.  Moore  has  filed  his  petition,  therein 
stating  that  he  intermarried  with  the  said 
Miriam  £.  Moore,  the  petitioner  in  the  pro- 
ceedings for  partition  on  or  about  the  fourth 
day  of  September,  A.  D.  1852,  and  had  by 
her  issue  born  alive  and  thereby  became  ten- 
ant by  the  curtesy  initiate  of  the  lands  of 
which  she  was  seised  for  and  during  said 
coverture,  and  that  as  said  tenant  by  the 
curtesy  initiate  in  the  lands  of  his  said  wife, 
Miriam  E.,  he  has  been  informed  and  be- 
lieves that  he  has  an  interest  and  is  entitled 
to  be  made  a  party  to  said  proceedings  in 
chancery  and  he  therefore  prays  that  he  as 
her  husband  may  be  made  a  party  thereto. 

He  was  made  a  party  by  the  consent  of 
the  solicitors  for  the  plaintiff  and  defendants 
respectively. 

The  freeholders  appointed  to  make  parti- 
tion of  the  lands  have  reported  that  the  same 
^nnot  be  divided  without  detriment  to  the 
parties  entitled  and  that  they  therefore  have 
appraised  the  lands  as  by  their  commission 
they  were  commanded  to  do.  The  lands  in 
respect  to  which  partition  is  prayed,  have 
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been  sold,  the  proceeds  of  sale  paid  into 
court,  and  the  question  is  now  raised  by  the 
solicitors  for  the  husband  of  the  petitioner 
whether  her  share  of  the  proceeds  of  sale  shall 
be  paid  to  her  absolutely,  or,  as  they  claim 
would  be  proper,  shall  be  ordered  to  be  in- 
vested for  her  benefit,  the  interest  paid  to  her 
for  life  and  the  principal  held  to  secure  the 

nible  right  of  the  husband  therein  should 
arvive  the  wife. 

An  estate  by  the  curtesy,  says  Cruise,  quot- 
ing Littleton,  vol.  1,  §  1,  of  chap.  1,  title 
5,  p.  107,  is  where  a  man  taketh  a  wife  seised 
in  fee  simple  or  in  fee  tail  general  or  seised 
as  heir  in  special  tail,  and  hath  issue  by  the . 
same  wife,  male  or  female,  bom  alive,  albeit 
the  issue  after  dieth  or  liveth,  yet  if  the 
wife  dies  the  husband  shall  hold  the  land 
during  his  life  by  the  law  of  England. 

And  a  tenant  by  the  curtesy  of  England, 
says  Blackston^,  book  2,  chap.  8,  p.  126,  is 
where  a  man  marries  a  woman  seised  of  an 
estate  of  inheritance,  that  is,  of  lands  and 
tenements  in  fee  simple,  or  fee  tail,  and  has 
by  her  issue,  bom  alive,  which  was  capable 
of  inheriting  her  estate.  In  this  case  he 
shall  on  the  death  of  his  wife  hold  the  lands 
for  his  life  as  tenant  by  the  curtesy  of 
England.  There  are  four  requisites,  says 
Blackstone,  necessary  to  make  a  tenancy  by 
the  curtesy  :  marriage,  seisin  of  the  wife,  is- 
sue, and  death  of  the  wife. 

1.  The  marriage  must  be  canonical  and  le- 
gal. 

2.  The  seisin  of  the  wife  must  be  an  actu- 
al seisin  or  possession  of  the  lands ;  not  a 
bare  right  to  possess  which  is  seisin  in 
law,  but  an  actual  possession :  and  therefore 
a  man  shall  not  be  tenant  by  the  curtesy 
of  a  remainder  or  reversion. 

3.  The  issue  must  be  bom  alive.  The 
husband,  he  says,  by  the  birth  of  the  child 
becomes  tenant  by  the  curtesy  initiate,  and 
may  do  many  acts  to  charge  the  lands, 
but  his  estate  is  not  consummate  till  the 
death  of  the  wife ;  which  is  the  fourth  and 
last  requisite  to  make  a  complete  tenant  by 
the  curtesy. 

Miriam  E.  Moore  had  not  the  possession 
nor  the  right  to  the  possession  of  these  lands 
or  any  part  of  them  until  the  death  of  her 
mother,  Mrs.  Mary  Darby.  Her  mother  her- 
self had  not  the  right  to  their  possession  in 
her  lifetime,  but  the  right  to  their  possession 
during  her  lifetime  was  in  Solomon  Town- 
send  Warren  and  John  W.  Hall  and  their 
heirs  during  her  lifetime.  The  right  to  the 
possession  of  Miriam  E.  Moore  to  any  portion 
of  these  lands  did  not  accrue  until  the  death 
of  her  mother,  Mrs.  Darby,  which  occurred, 
as  Mr.  Moore  states  in  his  petition,  on  or 
about  the  27th  day  of  January,  A.  D.  1888. 
At  this  period  her  children  Miriam  E.  Moore, 
Samuel  W.  Darbv  and  John  C.  Darby  be- 
came entitled  to  the  possession  of  the  lands 
under  the  will  of  their  grandfather  Samuel 
Warren,  senior. 

Before  that  day  and  before  Miriam  E. 
Moore,  and  of  course  before  her  husband, 
Thomas  H.  Moore,  could  become  entitled  to 
any  portion  of  said  lands,  the  Legislature  of 
Delaware  had  in  effect  abolished  the  right  of 
a  tenant  by  the  curtesy  initiate  in  this  State. 
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In  fact,  tenancy  by  tlie  curtesy  of  England 
and  tenancy  by  the  curtesy  as  theretofore  ex- 
isting in  Delaware  ceased  to  exist. 

But  to  consider  the  law  in  reference  to  this 
subject  independently  of  our  Acts  of  Assem- 
bly, a  man  was  not  entitled  to  tenancy  by  the 
curtesy  nor  a  woman  to  dower  out  of  a  rever- 
sion oV  a  remainder  expectant  upon  an  estate 
of  freehold ;  but  upon  a  reversion  expectant 
upon  an  estate  for  years  both  of  these  rights 
(of  dower  and  of  curtesy)  accrue,  for  the 
possession  of  the  tenant  for  years  constitutes 
a  legal  seisin  of  the  freehold  in  reversion. 
1  Sharswood's  Bl.  bk.  2,  chap.  8,  p.  126; 
Stoughton  v.  Leigh,  1  Taunt.  410 ;  De  Gray  v. 
Richanlson,  3  Atk.  470;  GoodlittU  v.  Neit- 
mtn,  3  Wils.  521. 

The  right  the.  husband  acquires  by  mar- 
riage in  the  lands  of  the  wife  is  thus  stated 
in  vol.  2,  p.  131,  of  Kent's  Commentaries, 
Lacy's  edition  1889:  '*If  the  wife,  at  the 
time  of  marriage,  be  seised  of  an  estate  of 
inheritance  in  land,  the  husband,  upon  the 
marriage,  becomes  seised  of  the  freehgld 
jure  uxoris,  and  he  takes  the  rents  and  profits 
(luring  their  joint  lives.  It  is  a  freehold 
estate  in  the  husband,  since  it  must  continue 
during  their  joint  lives,  and  it  may,  by  pos- 
sibility, last  during  his  life.  It  will  be  an 
estate  in  him  for  the  life  of  the  wife  only, 
unless  he  be  a  tenant  by  the  curtesy.  It  will 
be  an  estate  in  him  for  his  own  life,  if  he 
dies  before  his  wife,  and  in  that  event  she 
takes  the  estate  again  in  her  own  right.  If 
the  wife  dies  before  the  husband,  without 
having  had  issue,  her  heirs  immediately  sue 
ceed  to  the  estate.  If  there  has  been  a  child 
of  the  marriage  born  alive,  the  husband 
takes  the  estate  absolutely  for  life,  as  tenant 
by  the  curtesy,  and  on  his  death  the  estate 
goes  to  the  wife,  or  her  heirs,  and  in  all 
these  cases,  the  emblements  growing  upon  the 
land  at  the  termination  of  the  husband's  es- 
tate go  to  him  or  his  representatives." 

If  during  her  life  real  estate  is  converted 
by  operation  of  law  into  personal  estate  the 
conversion  will  be  treated  as  her  own.  Gra- 
ham v.  Dickinson,  3  Barb.  Ch.  170,  5  L.  ed. 
861. 

The  rents,  issues  and  profits  of  the  wife's 
lands  accruing  during  coverture  belong  ab- 
solutely at  common  law  to  the  husband. 
How  effectually  these  common-law  rights 
of  the  husband  had  been  changed  by  the  Stat- 
utes of  this  State  will  appear  by  reference  to 
those  Statutes,  and  here  I  will  remark  that 
these  Statutes  are  remedial  in  character  and 
must  be  construed  by  courts  so  as  to  eflFectu- 
ate  -the  intention  of  the  Legislature  so  far  as 
the  same  can  reasonably  and  properly  be 
done. 

Our  first  Statute  upon  this  subject  was 
passed  March  17.  1865,  and  provided  "that 
the  real  estate,  mortgages,  stocks  and  silver 
plate  belonging  to  any  married  woman  at 
the  time  of  her  marriage,  or  to  which  she 
may  become  entitled  at  any  time  during  her 
coverture,  shall  remain  and  continue  to  be 
her  sole  and  separate  property,  and  shall  not 
be  subject  to  the  disposition  of  her  husband 
by  alienation,  transfer,  assignment  or  other- 
wise :  or  be  liable  to  the  debts  or  contracts 
of  her  husband,  except  where  such  debts  are 
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judgments  recovered  against  him  for  her  lia- 
bilities before  marriage:  provided,  that 
nothing  in  this  section  shall  be  construed  to 
authorize  the  wife  to  sell  or  otherwise  dis- 
pose of  her  real  estate,  mortgages,  stocks  or 
silver  plate  without  her  husband's  consent, 
evidenced  by  writing  under  his  hand  and 
seal,  or  to  authorize  her  to  create  any  incum- 
brance upon  her  real  estate,  or  to  dispose  of 
the  rents,  issues  and  profits  thereof,  or  the 
interest  upon  lM?r  mortgages,  or  dividends, 
or  other  income  arising  from  her  stocks, 
without  his  consent,  evidenced  in  the  same 
manner:  and,  provided  further,  that  noth- 
ing herein  contained  shall  be  construed  to 
aflfcct,  in  any  manner,  the  rights  of  the  hus- 
band (if  he  survive  the  wife),  as  tenant  by 
the  curtesy  in  the  real  estate  of  his  wife." 

The  Act  to  secure  to  married  women  c*^r- 
tain  of  their  own  earnings,  p.  95,  vol.  14, 
has  no  relation  to  the  ca.se  before  the  court. 

By  an  Act  for  the  protection  of  married 
women,  passed  April  9,  1873,  vol.  14,  p. 
638,  i?  1,  it  was  provided  "that  the  real  and 
personal  property  of  anjr  female  who  may 
hereafter  marry,  and  which  she  shall  own  at 
the  time  of  her  marriage,  or  that  any  female 
now  married  may  receive  by  gift,  grant,  de- 
vise or  bequest  from  any  person  other  than 
her  husband,  shall  be  her  sole  and  separate 
property,  and  the  rents,  issues  and  profits, 
thereof  shall  not  be  subject  to  the  disposal 
of  her  husband  nor  liable  for  his  debts."  « 

This  last  Act  was  amended  March  17,  1875, 
by  striking  out  said  first  section  and  insert- 
ing among  other  things,  in  lieu  thereof - 
"Section  1.  That  the  real  and  personal  prop- 
erty of  any  married  woman,  which  has  been 
heretofore  acquired,  is  now  held,  or  which 
she  may  hereafter  acquire  in  any  manner 
whatsoever,  from  any  person  other  than  her 
husband,  shall  be  her  sole  and  separate  prop- 
erty, and  the  rents,  issues  and  profits  there- 
Qf  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  liable  for  his  debts." 

These  are  the  portions  of  our  Acts  properly 
known  as  Married  Women's  Acts  having  re- 
lation to  the  question  now  before  me.  Re- 
garded as  remedial,  and  construed  so  as  to 
advance  the  remedy  and  effect  the  object  in- 
tended to  be  accomplished  by  the  Leffislature. 
what  are  their  effects  in  the  case  before  me? 

Mrs.  Miriam  E.  Moore  was  not  entitled  to 
the  possession  of  these  lands  or  any  portion 
of  them  until  the  27th  day  of  January.  A. 
D.  1888,  the  day  of  the  death  of  Mrs.  Darby, 
and  the  day  on  which  the  estates  of  Solomon 
Townsend  Warren  and  John  W.  Hall,  trus- 
tees thereof,  expired.  Thomas  H.  Moore  had 
not  then  and  has  not  since  had  any  estate  and 
no  interest  in  said  lands.  He  has  not  had 
the  legal  right  to  enter  upon  or  into  the  pos- 
session of  said  lands  for  any  purpose  what- 
ever ;  he  is  not  entitled  to  the  perception  of 
the  rents  and  profits  of  said  lands  or  any 
part  thereof  during  the  lifetime  of  his  wife  ; 
he  has  no  estate  by  the  curtesy  initiate  there- 
in ;  he  is  entitled  only  to  the  possibility  of 
entering  into  the  possession  of  his  wife's  in- 
terest therein  and  enjoying  the  possession 
thereof  during  his  lifetime  in  case  he  sur- 
vives his  wife,  and  in  case  no  partition 
thereof  be  made  between  the  tenants  in  com- 
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mon  thereof,  and  unle3S  the  conversion  pf  the 
-wife's  interest  therein  into  money  be  in  fact 
and  in  law  not  an  absolute  conversion,  but 
a  qualified  conversion  only.  Would  such 
a  conversion  of  land  into  money  under  these 
circumstances  have  the  effect  of  securing  to 
Thomas  H.  Moore  the  preservation  and  en- 
joyment of  the  principal  sum  of  money  ad- 
judged as  the  value  of  the  wife's  interest 
in  tbe  lands  under  the  proceedings  in  parti- 
tion in  this  cause? 

The  doctrine  of  conversion  was  thus  stated 
l)y  an  eminent  English  equity  judge  in  a 
leading  case  upon  this  subject  "Nothing  is 
better  settled  than  this  principle,  that  money 
•directed  to  be  employed  in  the  purchase  of 
land,  and  land  directed  to  be  sold  and  turned 
into  money,  are  to  be  considered  as  that  spe- 
cies of  property  into  which  they  are  directed 
to  be  converted  and  this,  in  whatever  man- 
ner tbe  direction  is  given,  whether  by  will, 
by  way  of  contract,  marriage  articles,  settle- 
ment, or  otherwise  ;  and  whether  the  money 
is  actually  deposited,  or  only  covenanted  to 
be  paid.  Whether  the  land  is  actually  con- 
veyed, or  only  agreed  to  Ikj  conveyed,  the 
owner  of  the  fund,  or  the  contracting  parties, 
may  make  land  money,  or  money  land.  The 
<;ases  establish  this  rule  universally."  See  1 
Pom.  Eq.  Jur.  §  161,  and  authorities  cited. 

The  principle  properly  applicable  to  this 
-case  was  decided  by  the  superior  court  at  its 
fall  session  in  1874  in  the  case  of  State,  for 
Vie  use  of  Saviuel  D.  Coterdale,  versus  liandall 
B.  Gorman  and  others. 

The  court  decided  in  that  case  that  under 
the  Act  for  Married  Women,  passed  in  1865, 
a  wife's  interest  in  a  recognizance  in  the  or- 
phan's court  on  the  assignment  of  the  real 
estate  of  a  deceased  father  cannot  be  attjiched 
for  the  debts  of  her  husband,  except  for  such 
as  are  properly  provided  for  in  it. 

In  that  case  the  court  said :  they  con- 
sidered that  it  would  be  contrary  to  the  spirit 
and  policy  as  well  as  the  intention  of  the 
Statute  of  1865,  for  the  benefit  of  married 
women  to  now  hold  that  a  wife's  sole  and 
separate  interest  in  the  real  estate  of  her  de- 
ceased father  secured  by  recognizance  in  the 
orphan's  court  may  be  attached  for  the  debt 
of  her  husband  except  such  debts  as  are  spe- 
cially provided  for  in  it.  Jeffermn  v.  Bra<!y, 
4  lloust.  (Del.)  626. 


If  I  understood  the  argument  of  the  solici- 
tors for  Thomaa  H.  Moore,  ■  the  husband  of 
Miriam  E.  Moore,  it  was  that  the  conversion 
of  the  interests  of  Mrs.  Moore,  and  her  broth- 
ers by  a  decree  of  a  court  of  chancery  of 
the  real  estate  belonging  to  them  in  common 
was  not  a  conversion  out.  and  out,  but  a  spe- 
cial conversion  for  the  purposes  of  partition 
only ;  and  that  the  share  of  Mrs.  Moore  in 
the  amount  of  the  sales  of  the  lands  made 
under  the  order  of  the  court  in  this  partition 
cause  should  not  be  ordered  paid  to  her  ab- 
solutely, but  that  she  should  be  required  to 
give  security  for  her  proportion  of  such  sale, 
so  that  in  case  her  husband  should  survive 
her  that  amount  should  be  secured  so  that 
her  husband,  in  case  he  should  survive  her, 
might  have  the  enjoyment  of  it  during  his 
life  as  tenant  by  the  curtesy  therein. 

The  position  of  the  counsel  for  Mr.  Moore 
is  not  in  my  opinion  tenable.  It  is  not  sup- 
ported by  a  proper  consideration  of  our  Acts 
of  Assembly  in  reference  to  the  estates  of 
married  women,  or  of  the  doctrine  of  conver- 
sion as  supported  by  adjudged  cases. 

Partition  of  estates  held  in  common  is  a 
necessary  incident  of  such  estates. 

Where  such  estates  cannot  in  fact  be  di- 
vided between  tenants  in  common  the  law 
requires  that  thev  shall  be  valued  in  money, 
and  that  such  valuation  shall  be  returned  to 
this  court  by  the  freeholders  appointed  to 
make  partition  or  valuation.  Such  valuation 
being  returned  to  the  court,  its  duty  is  to  de- 
cree a  sale  by  a  trustee  to  be  appointed  for 
that  purpose,  the  trustee  making  sale  under 
the  authority  of  his  appointment  for  that 
purpose.  It  is  the  duty  of  the  court  to  de- 
cree the  payment  to  each  tenant  in  common 
subject  only  to  costs  and  liens  against  them 
respectively. 

No  decision  contrary  to  the  principles  here 
announced  has  been  made  by  me  since  I  have 
exercised  the  duties  of  chancellor,  and  none, 
I  presume,  have  been  made  to  the  contrary, 
by  any  of  my  predecessors  in  office  when 
their  attention  has  been  properly  called  to 
the  provisions  of  our  Acts  of  Assembly  in 
respect  to  the  rights  of  married  women. 

IM  a  decree  be  drawn  for  the  payment  to 
Mrs.  Moore  of  her  share  of  the  proceeds  of 
sale  of  the  lands  held  in  common  by  her  and 
her  brothers. 
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A  policy  of  Insurance  may  be  rescinded 
by  the  insured  on  discovery  of  miarepresen- 


tations  in  tbe  application,  made  without'  his 
knowied^  by  the  aKent  of  tbe  insurer,  although 
the  latter  would  be  bound  by  the  policy  if  it  were 
not  rescinded. 

(February  fl,  1801.) 

ERROR  to  the  Circuit  Court  for  Lenawee 
County  to  review  a  judgment  in  |favor  of 


NoTB.—i'Vaud  in  its  relatUyns  to  life  insurance.      I  scind  the  contract,  and,  in  an  action  aprainst  such 
If  a  person  is  induced,  by  the  false  and  fraudu-  I  agent,  recover  as  damasres  the  amount  of  the  pre- 

lent  representations  of  the  agrent  of  an  insurance  |  mium  so  paid.    Hedden  v.  Griffin,  136  Mass.  230. 

company,  to  take  a  policy  of  insurance  in  the  com-  I     A  recent  Massachusetts  case  decides  that  where  a 

pany,  and  to  pay  the  premium  thereon,  he  may  re- 1  policy  of  insurance  was  obtained  throu^rh  fraudu- 
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defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  insurance  pre- 
mium note.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  C.  Winmet  for  appellant: 

Suppose  what  defendant  claims  with  regard 
to  the  statement  of  his  occupation  is  true,  and 
that  his  employment  was  embraced  in  the  pro- 
hibited list,  still  it  was  no  fraud  upon  him,  but 
a  fraud  of  the  agent  upon  the  Company  and 
should  he  have  died  at  any  time  pnor  to  the 
date  of  payment  of  the  note,  his  beneficiuy 
would  have  been  entitled  to  $1,000  and  likewise 
if  the  premiums  had  been  kept  up  thereafter. 

PtidriUky  v.  Supreme  Lodge  K,  of  K  76 
Mich.  428:  Temmink  v.  Metropolitan  L,  Ins. 
Co.  72  Mich.  888;  BaAer  v.  Ohio  F.  Im.  Go:  14 
West.  Rep.  438,  70  Mich.  190;  ZhoeUingHouM 
Ins.  Go,  V.  Brodie,  4  L.  R.  A.  468,  52  Ark.  11; 
Dunbary.FhenizIns,  Go.  72  Wis.  402;  Kansas 
Proteetite    Union  v.   Gardner,  41   Kan.  897; 


Piekds  V.  Phoinix  Ins.  Go.  119  Ind.  291;  Oonr 
tinenial  Ins.  Go.  v.  Pieree,  89  Ean.  896. 

The  only  possible  reasons  urged  by  the  de- 
fendant, that  he  may  escape  the  payment  of  the 
note,  is  that  the  agent  misstated  his  occupation 
in  the  application. 

If  it  was  true,  that  an  untruthful  statement 
misrepresenting  Reed's  occupation  was  inten- 
tionally inserted  in  the  application  bv  Vander- 
burg.  the  policy  was  not  thereby  rendered  void. 

Peoria  P.  db  M.  Ins.  Go.  v.  jffa«,  12  Mich. 
213;  jmna  L.  8.  F.  &  T.  Ins.  Go.  v.  Olmstead, 

21  Mich.  253;  Iforth  American  F.  Ins.  Go.  v. 
Throop,  22  Mich.  159;  Michigan  StaU  Ins.  Go. 
V.  Lewis,  80  Mich.  41;  Security  Iru.  Go.  v.  Fay, 

22  Mich.  467;  Kitchen  v.  Harford  F.  Im.  Go. 
67  Mich.  137. 

When  the  a^nt  flUs  up  the  application^ 
knowing  or  having  been  properly  informed  by 
the  applicant,  of  the  facts  demanded  by  the 
questions  therein,  mistakes  in  the  application. 


lent  representation  of  the  agent,  that  fact  alone  Is 
sufficient  to  vitiate  the  polloy,  and  the  party  to 
whom  suoh  a  poUoy  was  issaed  can  maintain  an  ac- 
tion to  recover  the  premium  so  paid.  Trabandt  v. 
Ck>nnectlout  Mut.  L.  Ins.  Oo.  181  Mass.  187. 

There  seems  to  be  no  valid  reason  why  the  rules 
applicable  to  the  rescission  of  contracts  for  fraud 
or  mistake  should  not  also  apply  to  a  resdasion 
sought  by  the  insurer.  Cooke,  Life  Ins.  6 184,  citing 
Hoare  v.  Bremrldge,  L.  R.  U  Eq.  622;  Globe  Mut. 
L.  Ins.  Oo.  V.  Reals,  60  How.  Pr.  237. 

Fraud  and  fdlst  representation  denned. 

Fraud  consists  in  deception  practiced  in  order  to 
induce  another  to  part  with  property  or  surrender 
some  legal  right,  and  which  accomplishes  the  end 
desired.  Alexander  v.  Church,  1  New  Bng.  Rep. 
824, 58  Conn.  661. 

A  representation  is  to  be  deemed  false  when  the 
facts  fall  to  correspond  with  its  aasertions  or  stipu- 
lations. If  a  representation  is  false  in  a  material 
point,  whether  affirmative  or  promissory,  the  in- 
jured party  is  entitled  to  rescind  the  contract  from 
the  time  when  the  representation  becomes  false. 
Cal.  av.  Code,  66  2579,  2580. 

£#ect8o//ratid. 

Fraud  avoids  a  contract  ah  initio^  vitiates  all  con- 
tracts whether  intended  to  operate  against  a  party, 
a  stranger,  or  the  public  generally.  The  guilty 
party  cannot  allege  his  own  fraud  in  order  to  avoid 
his  own  act;  and  he  may  be  liable  in  damages  where 
real  injury  is  done.  The  agreement  cannot  be 
adopted  In  part;  all  must  be  disaffirmed,  or  none. 
Foreman  v.  Bigelow,  i  Cliff.  643,  549;  Feltz  v.  Walk- 
er, 49  Conn.  98,  and  oases  cited. 

Courts  of  equity  have  undoubted  Jurisdiction  to 
compel  the  surrender  and  cancellation  of  deeds 
where  the  evidence  shows  they  were  obtained  by 
fraud  or  held  for  inequitable  and  unconscientious 
purposes.  Walker  v.  Hunter,  27  Ga.  886:  Hayward 
v.  Dimsdale,  17  Yes.  Jr.  Ill;  Hamilton  v.  Cum- 
mings,  1  Johns.  Ch.  517, 1  L.  ed.  229;  Van  Doren  v. 
New  York,  9  Paige,  888,  4  L.  ed.  743;  Fonda  v.  Sage, 
48  N.  Y.  187;  McHenry  v.  Hazard,  45  N.  Y.  680;  Whit- 
tlngham  v.  Thomburgh,  2  Vem.  206;  De  Costa  v. 
Boandret,  2  P.  Wms.  170;  Peake  v.  Hlghfleld,  1  Ruas. 
560. 

Burden  of  proof. 

It  is  familiar  law  that  a  party  alleging  fraud 
should  be  required  to  prove  it;  the  burden  of  proof 
is  with  the  affirmative.  Hickman  v.  Trout.  88  Va. 
478;  Heaton  v.  Shanklin,  14  West.  Rep.  827, 115  Ind. 
596;  White  v.  Trotter,  14  Smedes  &  M.  80,  53  Am. 
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Dec.  112;  Satterwhite  v.  Hicks,  Bnsb.  L.  106,  57  Am. 
Deo.  577;  Matthews  v.  Crockett,  82  Va.  804;  Mitchell 
V.  Deeds,  49  111.  416;  Stewart  v.  Severance,  48  Mo. 
822:  Hempstead  v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458;  Jones  v.  Degge,  84  Va.  685;  Wallace  v. 
Mattice,  118  Ind.  50;  Crawford  v.  Harlow,  10  West. 
Rep.  78, 92  Mo.  498;  Bostwick  v.  Benjamin,  68  Mich. 
289, 15  West.  Rep.  928. 

It  may  be  further  observed  that  slight  proof  is 
necessary  to  establish  proof  of  fraudulent  intent 
between  parties  wbo  occupy  confidential  relations. 
Fisher  v.  Herron,  22  Neb.  188;  Long  v.  Milford,  IT 
Ohio  St.  484,  08  Am.  Dec  688;  Fisher  y.  Bishop,  10 
Cent.  Rep.  707, 108  N.  Y.  25. 

Fraudulent  Intent  iS  rarely  a  matter  of  proof  by 
direct  and  positive  evidence.  To  require  conclu- 
sive testimony  in  cases  of  fraud  would  result  in  a 
practical  frustration  of  Justice  and  render  all  at- 
tempts as  to  its  disclosure  abortive.  Ttie  law  is  sat- 
isfied therefore  with  a  reasonable  degree  of  cer- 
tainty, and  this  position  is  abundantly  sustained  by 
the  adjudged  cases.  Southern  L.  Ins.  Co.  v.  Wil- 
klnson,  58  Ga.  586;  Conant  v.  Jackson,  16  Vt.  835; 
O'DonneU  v.  Segar,  25  Mich.  867;  Stanfleld  v.  Stilts, 
93  Ind.  249;  Strong  v.  Hines,  86  Miss.  201;  Brower  v. 
Ooodyer,  88  Ind.  572;  Parrott  v.  Parrott,  1  Helsk. 
681;  Maasey  v.  Young,  78  Mo.  260;  Graham  v.  Hoder, 
5  Tex.  141;  Smalley  v.  Hale,  87  Mo.  102;  Burch  v. 
Smith,  15  Tex.  219;  Thompson  v.  Shannon,  9  Tex. 
586. 

LiberaUty  in  admission  of  evidence. 

In  all  investigations  of  questions  Involved  in 
fraud  the  courts  extend  an  exceptional  liberality 
to  the  admission  of  evidence  (Zerbe  v.  Miller,  16 
Pa.  488;  Hopkins  v.  Sievert,  58  Mo.  201;  Stauffer  v. 
roung,  89  Pa.  455);  and  a  broad  Interpretation  is  to 
be  afforded  to  all  the  rules  of  relevancy.  Smalley 
V.  Hale,  87  Mo.  102;  Rice,  Evidence  in  Civil  Cases. 
953. 

If  desirable  to  summarize  the  legal  conclusions 
on  this  subject,  it  will  be  entirely  accurate  to  state 
that  parol  evidence  is  always  competent  to  estab- 
lish the  fraudulent  omission  or  insertion  of  any 
material  averment  in  the  recitals  of  a  contract,  and 
such  evidence  is  also  admissible  whenever  the  ob- 
ligation has  been  contracted  infraudem  legis.  The 
contractual  form  of  the  reprobative  matter  is  of  no 
consequence.  Waddell  v.  Glassell,  18  Ala.  561;  Bot- 
tomley  v.  United  States,  1  Story,  135;  Hunter  v. 
BQyeu,  30  111.  228;  Townsend  v.  Cowles,  81  Ala.  428; 
Lunday  v.  Thomas,  26  Ga.  688;  Pierce  v.  Wilson,  84 
Ala.  586;  Hamilton  v.  Conyers,  28  Ga.276;  Stannard 
V.  M'Carty,  Morris  (Iowa)  124;  Bartle  v.  Voebury, 
8  Grant,  Cas.  277. 
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as  to  Buch  facts  are  the  mistakes  of  the  Com- 
paDV,  and  do  not  avoid  the  policy. 

Mechler  t.  Phanix  Ins,  Co.  88  Wis.  886. 

Ko  misrepresentations  can  be  predicated  of  a 
fact  of  which  the  insurers  were  fully  cognizant. 

MuMIUy.  AdafM,  19  Fed.  Rep.  891;  Russell 
T.  Detroit  Mut,  L,  Ivs,  Co,  80  Mich.  407;  Orouse 
T.  Hartford  F,  Ins,  Co,  79  Mich.  249;  aBri^ 
T.  Borne  Ben,  8oe,  117  N.  Y.  810:  Schreiber  v. 
German  American  H,  Ins,  Co.  48  Minn.  887; 
Deitz  V.  Protidenee  Washington  Ins,  Co.  81  W. 
Va.  861. 

Although  the  policy  contains  a  condition, 
providinff  that  if  any  or  the  statements  specified 
in  the  wntten  application  are  untrue  '*  this  pol- 
icy shall  be  null  and  void/'  and  the  false  mate- 
rial statements  were  made  bv  the  applicant,  yet 
those  conditions  do  not  render  the  policy  abso- 
lutely void,  but  voidable  only,  at  the  election 
of  the  company  which  may  waive  the  breach 
of  the  condition. 

Huntleyy.  Perry,  88  Barb.  569;  Schreiber  v. 
German  American  H,  Ins,  Co,  supra;  Helmey, 
Philaddphia  L,  Ins.  Co,  61  Pa.  107, 100  Am. 
Dec.  621;  Union  Mut.  F.  Ins,  Co,  v.  Keyser,  83 
N.  H.  818. 

The  statement  with  reference  to  the  occu- 
pation of  Reed,  if  it  was  incorrect,  was  imma- 
terial. A  representation  is  material  when  its 
truth  or  falsity  would  probably  and  naturally 
have  induced  the  insurer  either  to  enter  into  the 
contract  or  refuse  to  do  so. 

Barteau  v.  Phcsnix  Ins,  Co,  67  N.  Y.  596. 

It  is  not  the  previous  or  present  business  of 
the  applicant,  but  his  future  calling,  that  affects 
the  risk;  so  it  certainly  could  have  been  no 
fraud  upon  Reed,  whatsoever  his  occupation 
was  therein  stated  to  be,  for  by  accepting  the 
policy  with  a  true  copy  of  his  written  applica- 
tion annexed  to  the  same,  printed  in  plain 
English,  he  was  thereby  told  most  plainly,  for- 
cibly and  emphatically  what  his  rights  and  ob- 
ligations were. 

See  .^mna  L.  8,  F,  &  T.  Ins,  Co,  v.  Olmstead, 
21  Mich.  262;  Van  Buren  v.  St,  Joseph  Co. 
VUlage  Fire  Ins,  Co.  28  Mich.  899. 

It  must  be  presumed  that  he  read  the  appli- 
cation and  was  cognizant  of  the  limitations 
therein  expressed. 

New  York  L.  Ins.  Co.  v.  FletcTitr,  117  U.  8. 
519,  29  L.  ed.  984;  Cleaver  v.  Traders  Ins,  Co, 
8  West.  Rep.  815,  66  Mich.  627;  Mclntyre  v. 
Michigan  State  Ins,  Co.  52  Mich.  188. 

Therefore  Reed  wbs  fully  informed  as  to 
what  business  be  was,  by  the  terms  of  the  pol- 
icy, precluded  from  engaging  in  *'  without  first 
obtaming  the  written  consent  of  the  Company." 

If  fal^  representations  are  made  regarding 
matters  of  fact  and  the  means  of  knowledge  are 
at  hand  and  e(]ually  available  to  both  parties, 
and  the  party,  instead  of  resorting  to  them,  sees 
fit  to  trust  himself  in  the  bands  of  one  whose 
interest  is  to  mislead  him,  the  law  will  leave 
him  where  he  has  been  placed  by  his  own  im- 
prudent confidence. 

Slavgliter  v.  Gerson,  80  U.  8.  13  Wall.  379, 
20  L.  ed.  627;  Bockafellotoy.  Baker,  41  Pa.  819; 
Hobbs  V.  Parker,  81  Me.  143;  Brown  v.  Leach, 
107  Mass.  864. 

Redress  has  often  been  refused  to  a  party  who 
claimed  to  have  been  induced  by  fraud  to  sign 
a  contract  or  other  paper  whose  contents  were 
misread  or  misrepresented  to  him. 
18L.R  A. 


Cooley,  Torts.  488,  citing  Maine  Mut.  M, 
Ins,  Co,  V.  Hodgkins,  66  Me.  109;  New  Albany 
dk  S,  R,  Co.  V.  Fields,  10  Ind.  187;  Hawkins  v. 
Hawkins,  60  Cal.  668;  Taylor  v.  Atchison,  54 
111.  196;  EUioU  v.  Lemngs,  64  111.  218. 

There  must  be  a  false  representation:  the 
complaining  party  must  have  believed  it  to  be 
true,  and  relied  upon  it  and  have  been  deceived 
thereby. 

Masterton  v.  Beers,  1  Sweeney,  406;  Byard  v. 
Holmes,  84  N.  J.  L.  296. 

There  is  no  evidence  that  Reed  confided  in 
the  truthfulness  of  Vandei burg's  answer  on  re- 
turning the  policy,  **It  is  all  fixed  now." 
There  is  no  evidence  that  the  application  was 
misread  or  in  any  way  misrepresented  to  him. 
Evidence  of  fraud  should  be  very  dear. 

EUes  V.  Furlong,  69  111.  298;  Bumpus  v. 
Bumpus,  69  Mich.  96;  Blish  v.  CoUins,  18 
West.  Rep.  646,  68  Mich.  642. 

Messrs,  Watts  A  Smith  for  appellee. 

McGhrath*  J„  delivered  the  opinion  of  the 
court: 

This  is  assumpsit,  brought  in  justice  court, 
upon  a  note  given  by  defendant  for  a  portion 
of  the  second  semi-annual  premium  on  a  policy 
of  insurance  issued  by  plaintiff  upon  the  life  of 
defendant.  Defendant,  with  bis  plea,  gave 
notice  that  the  signature  to  the  note  was  ob- 
tained by  fraud,  and  that  the  note  was  without 
consideration.  Defendant  was  a  switchman  in 
the  employ  of  the  Lake  Shore  Road,  at  Adrian. 
One  Vanaerburg,  an  agent  of  plaintiff,  who 
resided  at  Adrian,  and  bad  known  defendant 
for  some  time,  solicited  the  insurance,  took  the 
application,  delivered  the  policy,  and  took 
some  cash  and  three  notes  for  the  first  year's 
premium.  The  policy  was  dated  November 
28,  1888.  Two  of  the  notes  were  paid,  and 
defendant  refused  to  pay  the  third,  which 
matured  about  September  1, 1889.  The  appli- 
cation was  filled  out  by  Vanderburg  and  pre- 
sented to  defendant  for  signature.  Defendant 
insisted  that  Vanderburg  had  been  acquainted 
with  him  for  years,  knew  all  about  bis  occupa- 
tion, and  fillea  out  the  application  largely  from 
his  ( Vanderburg's)  knowledge  of  the  facts;  that 
no  questions  were  asked  as  to  occupation,  and 
defendant  did  not  read  the  application  before 
signing  it,  but  relied  upon  Vanderburg;  that 
defendant  was  a  switchman  engaged  at  the 
yard,  and  was  upon  and  about  trains  as  they 
were  being  made  up;  that  the  policy,  with  a 
copy  of  the  application  attached,  was  delivered 
to  him  in  January,  18^9;  that  some  days  after- 
wards, in  examining  the  policy  and  copy  of 
the  application,  he  discovered  that  his  occupa- 
tion was  given  as  "  assistant  yard-master,  does 
no  switching,  don't  go  near  trains; "  that  there- 
upon he  called  Yanderburg's  attention  to  this 
mis-statement,  and  told  him  that  he  was  not  a 
yard-master;  that  he  did  switching;  and  did  go 
near  trains;  that  thereupon  Vanderburg  took 
the  policy  for  the  purpose  of  sending  it  to  the 
Company  for  the  purpose  of  correction;  that 
afterwards  Vanderburg  returned  the  policy  to 
defendant,  saying  that  the  change  had  been 
made,  and  that  it  was  all  right;  that,  supposing 
that  the  application  had  been  changed  to  con- 
form to  the  facts,  defendant  did  not  examine  it 
for  some  time,  but  when  he  did  finally  exam- 
ine it,  be  found  that  it  read  "assistant  yard. 
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masier,  don't  couple  care  or  do  switching;" 
that  upon  Ibis  diacovery  defendant  saw  Van- 
derburg,  accused  bim  of  again  misrepresenting 
defendant,  and  told  bitn  that  he  (defendant) 
was  not  protected  by  the  policy,  and  tendered  it 
back  to  Vanderburg;  that  Vaoderburg  claimed 
that  he  had  no  right  to  receive  it;  that  several 
conversations  were  bad  with  Vanderburg,  who 
finally  advised  him  to  send  it  back  to  the  Com- 
pauy,  which  he  did  on  or  about  September  26, 
1889.  The  application  contained  the  usual 
printed  clause  declaring  "th£it  the  above  is  a 
fair  and  true  answer  to  the  foregoing  ques- 
tions, and  I  hereby  agree  that  these  statements, 
with  this  declaration,  shall  form  the  basis  of 
the  contract  for  assurance,  and  that  any  untrue 
or  fraudulent  answers  ...  shall  violate  the 
policy  and  forfeit  all  payments  made  thereon." 
The  policy  provides  in  terms  that  "no  agent 
has  power  to  change  the  terms  of  this  con- 
tract," and  contains  the  further  provision  that 
"the  person  whose  life  is  hereby  insured  shall 
not  engage  in  blasting,  ...  or  be  regularly 
employed  ...  as  a  mariner,  engineer,  fire- 
man, conductor,  laborer,  in  any  capacity  .  .  . 
upon  railroad  trains." 

The  plaintiff  request^  the  court  to  charge 
the  jury  as  follows:  "(1)  You  are  directed  to 
find  a  verdict  for  the  plaintiff  for  the  amount 
of  principal  and  interest  of  note  in  issue.  (2) 
Even  should  you  find  that  the  agent,  Vander- 
burg, wrote  wrongfully  the  answers  in  the 
application  for  insurance  by  Reed,  which  un- 
truthful answers  were  known  to  him.  Reed, 
or  not,  this  fact  would  not  relieve  the  plaintiff 
from  the  obligation  fixed  in  the  policy;  and,  in 
case  he  should  have  died  during  any  of  the 
time  prior  to  the  time  fixed  for  the  payment  of 
the  note,  plaintiff  would  be  obliged  to  pay  the 
wife  of  insured  $1,000,  and  hence  defendant  is 
liable  on  his  note.  (8)  There  is  no  evidence 
before  you  that  you  can  consider  that  will 
warrant  you  to  find  a  verdict  for  the  defend- 
ant." The  court  refused  these  requests,  and 
instructed  the  jury  as  follows:  "You  are 
instructed,  as  a  matter  of  law,  that  if  Mr. 
Reed,  in  answering  the  question  as  to  what  his 
occupation  was,  said  to  Mr.  Vanderburg  that 
he  was  engaged  in  the  yard  there  as  a  switch- 
man, making  up  trains,  and  doing  general 
work  about  the  yards  there  in  connection  with 
trains,  and  Mr.  Vanderburg  put  in  his  applica- 
tion, which  was  the  foundation  for  the  issuing 
of  the  policy,  the  statement  that  he  did  not  go 
near  the  cars  or  do  switching,  then,  I  think, 
gentlemen  of  the  jury,  that  that  would  be  such 
a  misstatement  or  fraud  practiced  upon  the 
insured  here  as  that  he  would  be  entitled  to 
have  these  proceeding  rescinded;  that  is,  the 
policy  and  notes  set  aside  and  held  for  naught, 
from  the  time  at  least  when  such  rescission 
should  take  place  upon  h!s  part.  .  .  .  You 
will  take  all  these  circumstances  into  consid- 
eration; and  if  he  did  know  it,  but  afterwards 
acted  on  the  policy  as  if  it  was  in  force,  and 
he  was  bound  by  it,  and  the  Company  was 
bound  by  it,  then  he  could  not  assert  the 
defense  which  he  is  seeking  to  assert  here;  or 
if  the  agent,  Mr.  Vanderburg,  put  into  this 
application  the  language  as  used  by  the  defend- 
ant in  stating  what  his  occupation  was,  as  he 
claims  that  he  did,  why  then,  of  course,  Mr. 
Reed  would  not  have  the  right  to  assert  that 
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by  way  of .  defense  to  this  note,  because,  if 
there  was  any  frauds  then,  it  would  be  the 
fraud  of  the  defendant,  and  not  the  fraud  of 
the  Company  or  its  agent."  The  jury  brought 
in  a  verdict  of  no  cause  of  action. 

We  think  the  court  was  correct,  both  in  the 
refusal  to  give  the  plaintiflf's  requests  and  in  the 
instructions  given.  The  application  here  con- 
tained absolutely  no  restriction  upon  the  pow- 
ers of  the  agent.*^  The  applications  are  usually 
filed  in  in  the  handwriting  of  the  agent,  as  was 
done  in  this  case:  and  agents  are  nowhere  in 
the  blank  prohibited  from  filling  in  the  appli- 
cation. Indeed,  on  the  face  of  the  printed 
blank,  the  very  first  sentence  is  as  follows: 
"This  blank  must  be  filled  by  the  agent;"  and 
again,  in  a  blank  left  at  the  head  of  a  printed 
blank,  is  the  following:  "Agents  will  note 
here  anything  specially  regarding  the  policy 
applied  for,  and  to  whom  and  where  it  is  to  be 
sent."  Although  these  appear  in  what  might 
be  termed  the  "caption"  to  the  application,  and 
not  in  the  body  of  the  application,  yet  to  a  per- 
son not  familiar  with  these  blanks  it  would  be 
misleading  if  it  is  intended  that  the  application 
is  to  be  filled  out  by  the  applicant.  Again,  in 
the  body  of  the  application  is  the  following: 
"N.  B.  Agents  will  be  particular  to  see  that 
all  questions  in  the  application  are  fully  an-' 
swered,  particularly  whether  the  age  and  date 
of  birth  agree."  Again,  in  the  general  printed 
declaration  in  the  application  is  the  following: 
"It  is  hereby  agreed  that  the  policy  shall  not  be 
in  force  unless  the  premium  is  actually  paid  to 
the  Companv  or  its  authorized  asjents."  At 
the  bottom  of  the  application  are  the  following 
printed  words:  "Approved  and  recommended 
by  (8.  W.  Vanderburg),  agent; "  the  name  of 
8.  W.  Vanderburg  being  written  in  in  this  case. 
At  the  head  of  the  filing  blank,  upon  the  back 
of  the  application,  occurs  the  following: 
"Agents  will  not  fill  up  this  filing."  Vander- 
burg received  the  premium  in  notes  and  cash  for 
the  Company,  and  must  be  considered  the  duly 
authorized  agent  of  the  Company.  Had  the 
blank  been  presented  to  and  read  over  by  the 
insured  before  it  was  filled  in,  there  is  nothing 
contained  in  it  which  did  not  warrant  his  act- 
ing with  the  agent,  just  as  he  claims  he  did. 
The  application  was  attached  to  the  policy,  and 
delivered  to  defendant.  The  policy  contains 
this  provision :  *  'No  agent  has  power  to  change 
the  terms  of  the  contract; "  and  also  the  follow- 
ing: "For  the  information  of  the  assured,  and 
in  order  that  any  unintentional  errors  or  omis- 
sions which  hereafter  may  be  found  to  exist 
may  be  corrected,  a  copy  of  the  application  up- 
on which  this  policy  is  based  is  hereto  attached." 
It  must  be  conceded  that  the  representation  in 
the  policy  as  to  the  occupation  of  the  insured  is 
untrue,  and,  if  made  by  the  defendant,  it  would 
be  a  good  defense  to  an  action  upon  the  policy. 
The  court  instructed  the  jury  that,  if  made  by 
the  defendant,  it  would  be  no  defense  to  the 
action  upon  the  note.  The  jury  found  that  it 
was  not  the  act  of  the  insured,  but  of  thea&:ent 
of  plaintiff.  It  has  been  repeatedly  held  that, 
when  an  application  is  reduced  to"  writing  by 
an  agent  of  the  insured,  upon  oral  statements 
of  the  applicant,  the  conversation  between  the 
agent  and  the  applicant  at  the  time  of  putting 
it  in  writing  is  admissible  as  bearing  on  the 
question  of  the  actual  contents  of  the  paper,  or 
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the  representations  of  the  insured;  and  that, 
when  It  appears  that  the  Insured  fairly  and  cor- 
rectly informed  the  agent  as  to  any  fact,  and 
the  agent  unskillfulty,  carelessly,  or  fraudu- 
lently misrepresented  the  insured  as  to  that 
fact,  such  unskillful  ness,  carelessness,  or  fraud 
is  the  unskillfulness.  carelessness,  or  fraud  of 
the  company,  and  is  no  defense  to  an  action  on 
the  policy.  *  Michigan  State  las.  Co,  ▼.  Letois, 
80  Mich.  42:  N&rUi  American  F.  Int.  Co.  v. 
Throop,  22  Mich.  146;  Croune  v.  Hartford  Ins. 
Co,  79  Mich.  249,  and  cases  cited. 

In  ^tna  L.  8.  F.  d  T.  Ins.  Co.  v.  Olmstead,  21 
Mich  251,  Jwtiee  Cooley  says:  '*The  agent 
of  the  insurance  company  assumes  to  have  all 
the  requisite  knowledge  for  preparing  the 
proper  papers,  and  volunteered  to  make  them 
out.  He  had  all  the  necessary  information  for 
that  purpose,  and  nothing  was  concealed  from 
him.  If  the  application  is  not  in  due  form, 
and  if  it  fails  to  give  all  the  information  called 
for,  it  must  be  either  because  the  agent  was  too 
ignorant  of  his  business  to  be  properly  intrust- 
^  with  the  agency;  or  because  he  was  so  neg- 
ligent or  reckless  that  he  did  not  trouble  him- 
flelf  to  draft  them  correctly;  or,  lastly,  because 
he  was  disposed  to  take  Olmstead's  money  on 
fraudulent  pretense  of  giving  him  indemnity 
when  he  knew  he  was  giving  none  whatever. 
The  general  rule,  undoubtedly,  is  that,  in  the 
absence  of  fraud,  accident,  or  mistake,  a  party 
must  be  conclusively  presumed  to  understand 
the  force  of  his  contracts,  and  to  be  bound  by 
their  terms.  But  it  cannot  be  tolerated  that 
one  party  shall  draft  the  contract  for  the  other, 
and  receive  the  consideration,  and  then  repudi- 
ate his  obligation  on  the  ground  that  he  had 
induced  the  other  party  to  sign  an  untrue  rep- 
resentation, which  was,  by  the  very  terms  of 
the  contract,  to  render  it  void.  .  .  ."The  forms 
and  requirements  of  the  different  insurers  are 
different,  and  when  an  agent,  who  at  the  time 
and  place  is  the  sole  representative  of  the  prin- 
cipal, assumes  to  know  what  information  the 
principal  requires,  and.  after  being  furnished 
with  all  the  facts,  drafts  a  paper  which  he  de- 


clares satisfactory,  induces  the  other  part^  to 
sign  it,  receives  and  retains  the  premium 
moneys,  and  then  delivers  a  contract  which 
the  other  party  is  led  to  believe,  and  has  a  right 
to  believe,  gives  him  the  indemnity  for  which 
he  paid  his  monev,  we  do  not  think  the  in- 
surer can  be  heard  in  repudiation  of  the  in- 
demnity on  the  ground  of  his  agent's  unskill- 
fulness, carelessness,  or  fraud.  If  this  can  be 
done,  it  is  easy  to  see  that  thecommunity  is  at  the 
mercy  of  these  insurance  agents,  who  will  have 
little  difficulty,  in  a  large  proportion  of  the 
cases,  in  giving  a  worthless  policy  for  the 
money  they  receive." 

In  the  present  case,  upon  the  discovery  of 
the  fraud,  defendant  had  the  right  to  rescind 
the  contract.  He  was  not  bound  to  subject  the 
beneficiary  named  in  the  policy  to  a  lawsuit 
after  his  death,  to  determine  the  validity  of  the 
policy,  especially  as  in  that  event  his  testimony 
would  be  wanting.  Again,  it  is  not  claimed 
here  that  the  Company  had  actual  notice  of  the 
facts  as  to  defendant's  occupation,  but  that  they 
had  constructive  notice  only:  but  it  must  be 
remembered  that  a  copy  of  the  application  was 
attached  to  the  policy,  knd  delivered  to  the  de- 
fendant, in  which  case,  under  the  express  pro- 
visions contained  in  the  policy  relating  to  the 
correction  of  "unintentional  errors  or  omis- 
sions" in  the  application,  it  was  defendant's 
duty  to  call  attention  to  this  misrepresentation, 
otherwise  the  defendant  might  have  been 
chargeable  with  a  fraud  upon  the  Company; 
for  while  the  Company  would  not  be  able  to 
avoid  a  policy  by  reason  of  the  rule  of  law  that 
its  agent's  wronj^  was  the  Company's  own 
wrong,  of  which  it  could  not  take  advantage, 
it  would  be  otherwise  had  the  insured  con- 
spired with  the  agent,  or  had  the  insured  been 
fully  informed  as  to  the  representation  made, 
and  the  contents  of  the  application,  and  ne- 
glected to  bring  it  to  the  attention  of  the  Com- 
pany. 

Thejndfftnent  is  affirmed ,  with  costs  of  both 
cnurts  to  defendant. 

The  other  Justices  concurred. 
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PONES  BROS.  HARDWARE  CO.,  Appt., 

V. 

Jacob  ERB  et  al. 
{ Ark ) 

1.  Definite  plajis  and  speeiflcations 
must  accompany  an  advertisement  fbr 
bide  for  buildiDfiT  a  public  bridge,  under  a  consti- 


tutional provision  requiring  bridge  contracts  to 
be  given  to  the  lowest  bidder;  and  a  statute  per- 
mitting the  commissioners  to  advertise  at  the 
same  time  for  plans,  specifications  and  bids  and  to 
adopt  one  of  the  offered  plans  with  its  specifica- 
tions and  accept  the  accompanying  bid  is  uncon- 
stitutional. 

8.   The  Act  of  March  18,  1879,  forbid- 
ding^  contracts  in  behalf  of  a  county 


Note.— in  awarding  public  contracU  atattUory  re- 
quirements must  be  observed. 
Where,  by  the  recitals  of  a  municipal  charter,  its 
officials  are  prohibited,  from  contracting  for  the 
purpose  of  furnishing  materials  and  supplies  in  its 
behalf,  except  upon  compliance  with  certain  speci- 
lled  rules,  the  municipality  is  relieved  from  liability 
upon  a  contract  made  by  a  municipal  officer  in  vio- 
lation of  the  charter  requirement,  and  the  con- 
tractor furnishing  the  city  with  such  materials  and 
sappliee  is  without  remedy  as  against  the  munici- 
pality. McDonald  v.  New  York,  68  N.  Y.  23. 
13  L.  R.  A. 


It  is  fundamental  that  those  seeking  to  deal  with 
a  municipal  corporation  through  its  officials  must 
take  great  care  to  learn  the  nature  and  extent  of 
their  power  and  authority.  Hodges  v.  Buffalo,  2 
Denio,  llCh,  Donovan  v.  New  York,  83  N.Y.293;  Cor- 
nell V.  Guilford,  1  Denio,  610;  Lowell  P.  C.  Sav. 
Bank  v.  Winchester.  8  Allen,  109. 

In  contracting,  the  board  must  pursue  the  course 
pointed  out  by  the  Statute,  and  cannot  legally  con- 
tract in  any  other  way.  This  course  is  clearly 
pointed  out.  The  board  must  first  adopt  plans  and 
specifications  of  the  work  required  to  be  done  so 
2b 
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for  wl^oh  there  Is  no  unexpended  appropriation, 
applies  to  bridges,  and  does  not  anlawf  ully  inter- 
fere with  the  Jurisdiction  over  bridges  vested  by 
the  Constitution  In  the  oounty  court. 

8*  An  appropriation  for  preliminary 
work»  estimates,  etc.,  towards  securing  a  public 
bridge  does  not  authorize  a  contract  on  behalf  of 
the  county  to  have  such  bridge  built. 

4.  In  the  absence  of  an  adequate  reme- 
dy at  law  an  iodnnetion  will  lie  at  the 
suit  of  a  taxpayer  to  restrain  the  making  of  an 
unauthorized  contract  on  behalf  of  a  county  for 
the  construction  of  a  bridge. 


(July  8, 1881.) 

APPEAL  by  plainllil  from  a  Judgment  of 
the  Ofaaocery  Court  for  Pulaski  County  in 
favor  of  defendants  in  a  suit  brought  to  enjoin 
the  making  of  a  contract  for  the  construction 
of  a  bridge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  M.  Moore  and  W.  S.  McCain, 
for  appellant: 

The  appropriation  of  $8,000  made  by  the 
county  court,  was  for  preliminary  purposes, 
and  did  not  authorize  a  contract  for  the  con- 
struction of  the  bridge. 

Worihen  v.  Boots,  84  Ark.  356;  Lawrence 
County  V.  Cowman,  36  Ark.  641.  646,  647;  ZKc 
parte  Turner,  40  Ark.  649,  650;  Allte  v.  Jef- 
ferson County,  84  Ark.  807,  construmg  §  1449 


of  Mansfield'slDie^st;  Bradley^,  United SUOa, 
98  U.  S.  104, 25  Led.  105. 

The  power  to  contract  is  so  intimately  con- 
nected with  the  power  of  taxation  that  it  is 
necessary,  in  any  well-considered  policy  in- 
tended to  limit  the  one,  to  make  corresponding 
limitations  on  the  other. 

See  United  States  v.  New  Orleans,  98  U.  8. 
895.  25  L.  ed.  226;  liaUs  County  Ct.  v.  United 
States,  105  U.  8.  735.  786, 26  L.  ed.  1221;  Lilly 
V.  Taylor,  88  N.  C.  489. 

The  incurring  of  a  debt  by  a  public  corporar 
tion  is,  in  a  certain  sense,  the  first  step  in  taxa- 
tion, since  debts  by  such  corporations  are, 
commonly,  only  to  be  paid  by  taxation. 

Cooley,  Taxn.  2d  ed.  827. 

Where  the  charter  of  a  city  made  the  levying 
of  an  assessment  a  prerequisite  to  contracting 
for  the  improvement  of  a  street,  a  contract 
made  before  the  levy  was  held  void. 

Goodrich  v.  Detroit,  12  Mich.  279. 

A  contract  in  excess  of  the  appropriation  is 
void  and  cannot  be  ratified. 

Farmers  <Sb  M.  Nat.  Bank  v.  School  Dist. 
No.  63  (DakO  June  8, 1889;  Dickinson  v.  Pumyh- 
keepsie,  75  N.  Y.  72;  Bowling  Oreen  A  M.  B. 
Co.  V.  Warren  County  Ct.  10  Bush,  714. 

The  Act  of  1891.  which  provides  for  letting 
out  bridges  to  bidders,  violates  the  Constitu- 
tion, art.  19,  §  16. 

People  v.  Buffalo  County  Comrs,  4  Neb.  150; 
Boren  v.  Darke  County  Comrs,  21  Ohio  St.  822; 


that  those  desiring  to  contract  therefor  can  under- 
standingly  make  offers  for  its  performance.  In 
this  way  only  can  the  advantages  of  competition 
be  secured  to  the  public  (Dillon  v.  AndersoUf  48  N. 
Y.  281),  and  every  avenue  of  favoritism  and  fraud 
be  dosed.    Mazet  v.  Pittsburgh.  137  Pa.  548. 

Under  the  Public  Statutes,  oounty  commissioners 
are  not  bound  to  accept  the  lowest  bid  in  answer  to 
published  notices  for  contracts  for  public  works. 
Mayo  V.  Hampden  Ck>unty  Comrs.  2  New  Eng.  Bep. 
50, 141  Mass.  74. 

A  construction  that  will  sustain,  rather  than  de- 
feat, the  action  of  the  local  authorities  should  be 
put  upon  their  acts  where  such  construction  is 
possible.  New  York  v.  Broadway  &  8.  A.  R.  Ck).  97 
N.  Y.  275,  281. 

A  contracting  board,  authorized  by  law  to  con- 
tract for  pavements,  etc.,  according  to  such  plan  as 
they  may  adopt,  and,  after  due  notioe  in  the  city 
newspapers,  to  let  the  work  to  the  parties  who  shall 
offer  to  do  the  same  at  the  lowest  prices,  have  no 
power,  after  publication  of  a  notioe  requiring  the 
work  to  be  done  in  accordance  with  a  certain  plan, 
to  award  such  contract,  with  specifications  which 
have  not  been  adopted,  it  is  the  duty  of  the  board 
first  to  adopt  plans  and  specifications  of  the  work 
required,  so  that  those  desiring  to  contract  there- 
for can  undcrstandingly  make  offers  for  its  per- 
formance. People  V.  Board  of  Improvement,  48 
N.  Y.  227. 

A  contractor  who  furnishes  materials  and  sup- 
plies, etc.,  on  a  contract  made  without  observance 
of  the  preliminaries  of  due  advertisement  required 
by  law,  cannot  recover  on  the  ground  that  the  mu- 
nicipality has  had  the  benefit  of  them,  though  It 
may  be  otherwise,  if  the  city  has  collected  by  legal 
assessment  the  funds  to  pay  for  such  materials. 
McDonald  v.  New  York,  68  N.  Y.  28;  Nelson  v.  New 
York,  63  N.  Y.  63S,  reversing  5  Hun,  190. 

Where  the  municipal  charter  requires  the  oflScers 
of  the  city  to  let  contracts  to  the  lowest  bidder,  a 
contract  made  in  violation  of  the  charter  require- 
ments is  null  and  void;  and  in  an  action  brought  to 
13  L.  K.  A. 


recover  the  value  of  the  work,  the  city  may  plead 
the  illegality  as  a  defense;  and  neither  the  munici- 
pality nor  its  subordinate  olfloetB  can  make  a  valid 
contract  for  such  work,  except  by  complying  with 
the  requirements  of  the  law.  Addis  v.  Pittsbui|g« 
85  Pa.  879. 

Their  entire  authority  to  let  out  the  work  on 
contract  is  conferred  by  the  Statute,  and  that  Stat- 
ute prescribes  how  and  how  only  they  can  make  a 
contracrt:  it  must  be  upon  public  notice,  be  open  to 
competition  upon  proposals,  and  must  be  made 
with  the  lowest  bidder  appearing  upon  such  com- 
petition. Any  other  contract  is  wholly  unauthor- 
ized, beyond  their  powers,  and  therefore  void.  Be 
Eager,  46  N.  Y.  100;  DiUon,  Mun.  Ck>rp.  8  888,  and 
cases  cited. 

He  who  is  the  lowest  bidder  upon  the  estimates 
on  which  a  contract  is  let  is  the  lowest  bidder  un- 
der the  law,  and  does  not  lose  his  rights  because  the 
estimates  are  erroneous;  and  that  he  knew  them  to 
be  erroneous  wiU  not  make  the  bid  fraudulent. 
Reilly  v.  New  York.  HI  N.  Y.  478. 

In  Wells  V.  Bnmham,  20  Wis.  11J3,  it  was  held  that 
where  the  work  to  be  done,  and  the  manner  and 
style  in  which  it  is  required  to  be  done,  and  the 
materials  to  .be  used,  were  not  specified,  the  pro- 
vision of  the  statute  that  the  contract  must  be  let 
to  tbe  lowest  bidder  is  not  complied  with  and  the 
contract  waS'held  to  be  null  and  void. 

In  People  v.  Buffalo  County  Comrs.,  4  Neb.  160, 
where  the  law  required  the  contract  to  be  let,  after 
due  advertisement,  to  the  lowest  bidder,  no  plans 
or  specifications  were  submitted  by  the  commis- 
sioners on  which  bids  could  be  based.  Contractors 
were  directed  to  furnish  their  own  plans  and  sped- 
fioations,  and  submit  them  under  seal  with  their 
bids.  It  was  held  that  without  plans  and  spedflca- 
tions  there  could  be  no  competitive  bidding,  and  the 
contract  was  pronounced  invalid.  To  the  same  ef- 
fect, see  Boren  v.  Darke  County  Comrs.  21  Ohio 
I  St.  811;  State  v.  Barlow,  48  Mo.  17;  Re  Eager,  46  N. 
Y.IOO. 


1891. 


FoNES  Bros.  Habdwabb  Co.  y.  Ebb. 


365 


People  V.  Contracting  Board,  88  Barb.  515;  Peo- 
ple y.  Qleaeon,  131  N.  Y.  631;  Addis  v.  Pitte- 
burgh,  85  Pa.  879. 

When  the  law  prescribes  the  mode  which 
coantv  commissiooers  must  pursue  in  the  exer- 
cise of  their  powers,  it  excludes  all  other  modes 
of  procedure. 

Sioux  Ci^  dk  P.  R  Co.  v.  Washington  Coun- 
ty, 8  Neb.  42;  WoodruffY.  Berry,  40  Ark.  255. 

An  injunction  is  the  proper  remedy  of  the 
property  owner  whose  property  is  about  to  be 
taken  or  damaged  for  public  use  without  com- 
pensation. 

Ex  parte  Martin,  18  Ark.  198;  Organ  v. 
Memphis  R.  &  L.  RaGo.  51  Ark.  285;  Ni&meyer 
Y.  LitOe  Bock  J,  R.  Co.  48  Ark.  119;  Mills, 
Em.  Dom.  180;  Myers  v.  8t,  Louis,  82  Mo.  367; 
Lackland  v.  Ntyrth  Missouri  R.  Co.  81  Mo. 
181;  Arkansas  River  Packet  Co,  v.  Sorrels,  50 
Ark.  466;  Yates  v.  Milwaukee,  77  U.  8.  10 
Wall.  497,  19  L.  ed.  984;  Holbert  v.  St.  Louis, 
K  a  d  N.  R.  Co,  46  Iowa,  28. 

The  tax-payer  is  entitled  to  an  injunction 
against  the  making  of  illegal  contracts  by  pub- 
lic officers. 

High,  Inj.  1251;  KitcheU  v.  Union  County 
Comrs.  128  Ind.  540;  Shinner  v.  Henderson{F\A.) 
8  L.  R.  A.  55,  29  Am.  &  Eng.  Corp.  Cas.  424; 
Taylor  y.  Pine  Bluff,  34  Ark.  607;  StaU  v. 
Baxter,  88  Ark.  462;  Barnes  v.  WiUiams,  68 
Ark.  205;  Worthen  v.  Roots,  84  Ark.  859; 
Benton  County  Comrs.  v.  Templeton,  51  Ind.  266; 
Warren  County  Agr.  J.  S.  Co,  v.  Barr,  55 
Ind.  80;  Jacksonport  v.  Watson,  88  Ark.  704; 
Cotton  Y.  Hanchett,  18  111.  618. 

Messrs.  Georee  W.  Canuth,  U.  M. 
Rose  and  6.  BrRose*  for  appellees: 

Article  7,  §  80,  of  the  Constitution  pre- 
scribes the  jurisdiction  of  the  county  quorum; 
and  the  Legislature  can  neither  add  anything 
to  it  nor  take  anything  away  from  it, — all  the 
courts  of  this  State  being  courts  of  limited  ju- 
risdiction, fixed  by  the  terms  of  that  instru- 
ment. 

Miller  v.  Heard,  6  Ark.  75;  Byrd  v.  Broton, 
5  Ark.  710;  Cheek  v.  Claibourne,  22  Ark.  884; 
Ex  parte  AUis,  12  Ark.  101;  Vaughn  v.  Harp, 
49  Ark.  160;  DUlard  v.  Noel,  2  Ark.  456;  Laf- 
ferty  v.  Day,  7  Ark.  262;  Martin  v.  Foreman, 
18  Ark.  251;  Hempstead  v.  Waikins,  6  Ark. 
818;  Colby  v.  Lawson,  5  Ark.  808;  Russell  v. 
Jacoway,  88  Ark.  192;  Willeford  v.  State,  48 
Ark.  67:  Wheat  v.  Smith,  60  Ark.  271;  Wor- 
then V.  Badgett,  82  Ark.  497. 

If  the  foregoing  proposition  were  not  true, 
then  we  submit  that  the  law  relating  to  bridges 
is  not  involved  in  the  section  of  the  Act  limit- 
ing contracts  that  are  made  by  the  county 
court. 

Mansf.  Dig.  §§  497.  508;  Act  of  1891;  Kin- 
sey  V.  Pulaski  County,  2  Dill.  258. 

As  there  has  been  an  appropriation  for  the 
bridge,  which  was  partly  unexpended,  the  con- 
tract is  valid. 

Acts  of  1875,  58;  Acts  of  1879.  115;  Mansf. 
Dig.  1451;  Cook  v.  Hamilton  County  Comrs,  6 
McLean,  113;  State  y.  Board  of  Public  Works, 
86  Ohio  St.  409;  Endlich,  Interpretation  of 
Statutes,  858. 

In  the  CHse  of  important  public  works  no  in- 
junction should  issue  unless  a  plain  case  for 
relief  is  made. 

Ex  parU  Martin,  18  Ark.  212;  McElroy  v. 
18  L.  R.  A. 


Kansas  City,  21  Fed.  Rep.  261;  1  High,  Inj. 
§84. 

No  ground  for  an  injunction  was  presented, 
as  the  complaint  showed  that  the  damage 
was  simply  a  question  of  dollars  and  cents. 

Eko  parte.  Pbster,  11  Ark.  304;  EUsioorth  v. 
Hale,  88  Ark.  638. 

Hemingway •  /.,  delivered  the  opinion  of 
the  court: 

This  appeal  presents  for  determination  three 
questions:  First.  When  a  board  of  commis- 
sioners for  building  a  bridge  across  a  stream 
more  than  400  feet  wide  have  advertised  for 
and  received  bids  with  competitive  plans  and 
specifications,  can  it  adopt  a  plan  and  specifica- 
tion thus  received,  and  accept  the  accompany- 
ing bid?  Second.  Can  such  board  make  a  con- 
tract for  building  a  bridge  before  any  appro- 
priation therefor  has  been  made,  or  when 
there  is  an  unexpended  appropriation  "for  pre- 
liminary work,  estimates,  etc..  towards  secur- 
ing such  bridge?'*  Third.  If  such  board  is 
aTOut  to  make  such  a  contract,  will  a  court  of 
equity,  at  the  suit  of  a  t  ixpayer  of  the  county, 
interfere  by  injunction? 

1.  If  the  first  question  could  be  determined 
bv  the  provisions  of  the  Act  of  February  19, 
1891,  our  response  would  be  that  the  board  was 
authorized  to  adopt  a  plan  and  specification 
submitted  in  response  to  such  notice,  and  to 
accept  the  accompanying  bid.  But  it  Ib  insisted 
for  the  appellant  that  this  Act  is  unconstitu- 
tional, because  it  contravenes  section  16,  art. 
19,  of  the  Constitution  of  the  State,  which  is 
in  the  following  words:  "All  contracts  for 
erecting  or  repairing  public  buildings  or  bridges 
in  any  county,  or  for  materials  therefor,  or  for 
providing  for  the  care  and  keeping  of  paupers, 
where  there  are  no  almshouses,  shall  be  given 
to  the  lowest  responsible  bidder  under  such 
regulations  as  may  be  provided  by  law."  The 
point  made  is  that  the  Act  does  not  admit  of 
competitive  bidding  in  awarding  contracts,  but 
provides  a  plan  by  which  the  lowest  bidder 
cannot  be  known,  or  the  giving  of  contracts 
confined  to  such  bidders.  The  constitutional 
provision  was  designed  to  secure  economy  in 
the  line  of  public  improvements  to  which  it  re- 
lates. Extravagance  therein  might  arise  either 
from  the  inattention  or  incompetency  of  the 
contracting  officer,  and  his  consequent  failure 
to  obtfdn  favorable  oflFers  for  contracts;  or  it 
might  arise  from  the  corruption  or  favoritism 
of  such  officer,  and  his  consequent  refusal  to 
accept  favorable  offers  when  made.  To  pre- 
vent extravagance  from  the  first  source,  the 
plan  of  public  letting  is  adopted,  the  public 
are  informed  of  contracts  to  be  let,  and  its  selC- 
ioterest  and  rivalry  are  appealed  to  for  proper 
offers  upon  them;  to  prevent  extravagance 
from  the  latter  source,  all  discretion  is  withheld 
from  the  contracting  officer;  he  is  bound  to 
give  the  contract  to  the  lowest  bidder,  and  can- 
not let  it  out  for  individual  gain  or  as  a  reward 
to  another.  The  method  prescribed  is  well 
understood,  clearly  defined,  and  of  distinctive 
character,  specially  adapting  it  to  a  conserva- 
tion of  public  interests.  It  embodies  three 
vital  principles, — an  offering  to  the  public,  an 
opportunity  for  competition,  and  a  basis  for 
an  exact  comparison  of  bids;  and  any  statutory 
regulation  of  the  matter  which  excludes  or 
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icrnores  either  principle  destroys  the  distinctive 
character  of  the  system,  and  thwarts  the  pur- 
pose of  its  adoption.  Any  arrangement  which 
excludes  competition  prevents  a  letting  to  the 
lowest  bidder.  And  it  does  not  matter  that 
such  an  arrangement  maintains  the  form  of 
public  letting;  if  it  excludes  the  essential  prin- 
ciple of  competition,  there  can  he  no  real  pub- 
lic letting.  This  is  recognized  as  so  essential 
that  in  some  cases,  where  all  the  forms  were 
preserved,  but  the  contracts  to  be  let  were  ac- 
cording to  plans  protected  by  a  patent  and  the 
subject  of  a  monopoly,  it  was  held  that  such 
contracts  could  not  be  made  because  the  mo- 
nopoly prevented  competition.  IjDillon,  Mun. 
Corp.  i^  467,  and  cases  cited. 

When  a  contract  to  build  a  bridge  is  to  be 
let,  there  are  two  kinds  of  competition  that 
may  arise:  first,  that  between  persons  desiring 
to  build  different  kinds  of  bridges;  and,  second, 
that  between  those  desiring  to  build  the  same 
kind.  And  as  was  said  by  Judge  Chrisliancy, 
in  discussing  a  provision  similar  to  that  under 
consideration,  the  bidding  which  it  contem- 
plates is  of  the  latter  kind, — bidding  for  the 
same  particular  thing,  to  be  done  according  to 
the  same  specifications.  For,  savs  he,  no  bids 
for  different  kinds  of  work,  and  referring  to 
different  specifications,  could  be  recognized  as 
coming  in  competition  with  each  other  for  the 
purpose  of  determining  the  lowest  bid  within 
ihe  requirement  of  this  section,  without  open- 
ing the  door  to  the  same  cormpt  combinations, 
and  furnishing  facilities  for  the  same  fraudu- 
lent practices,  which  it  was  the  purpose  of  this 
provision  to  prevent.  Atty-Uen.  v.  Detroit,  26 
Mich.  263. 

As  the  competition  contemplated  is  that  be- 
tween tliose  desiring  to  do  the  same  particular 
thing  according  to  the  same  specifications,  it  is 
obviously  essential  that  an  opportunity  should 
be  given  all  persons  to  enter  into  competition 
for  the  specific  thing  which  is  the  subject  of 
the  letting;  and  sucu  opportunity  cannot  be 
afforded,  unless  the  specific  thing  to  be  let  has 
been  determined  upon  and  made  known. 

The  Constitution  contains  no  express  provis- 
ions with  regard  to  plans  and  specifications, 
but  the  requirement  of  an  award  to  the  lowest 
bidder  implies  the  further  requirement  that 
such  information  shall  be  put  within  the  reach 
of  bidders  ^as  will  enable  them  to  understand 
the  offering  and  bid  intelligently,  and  enable 
the  representatives  of  the  county  to  know  who 
is  the  lowest  bidder.  Detroit  v.  llomner,  79 
Mich.  884. 

There  can  be  no  intelligent  bidding  for  a 
contract  unless  all  bidders  may  know  what  the 
contract  is;  and  this  cannot  be  known  unless 
the  plan  of  the  work  to  be  contracted  for,  and 
the  specifications  according  to  which  it  is  to  be 
done,  have  been  adopted;  for  they,  with  the 
price  to  be  agreed  upon,  go  to  make  up  the 
contract. 

In  the  ease  of  Boren  v.  Darke  County  Conirs., 
21  Ohio  St.  311.  the  Supreme  Court  of  Ohio 
held,  under  a  Statute  embodying  the  provis- 
ions of  our  Constitution,  that  a  bid  could  not 
be  entertained  which  contemplated  work  or 
material  not  included  in  the  plans  and  specifica- 
tions according  to  which  the  contract  was  of- 
fered. This  ruling  was  placed  upon  two 
grounds:  first,  that  it  could  not  be  known  who  I 
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was  the  lowest  bidder;  and,  second,  that  the 
contract  thus  bid  for  had  not  been  submitted 
to  competition. 

In  the  case  of  People  v.  Buffalo  CkntiUy 
Comrs.,  4  Neb.  150,  the  Supreme  Court  of  Ne- 
braska, considering  the  question  upon  a  sim- 
ilar provision,  ruled  that,  from  the  necessity  of 
the  case,  plans  and  specifications  must  be 
adopted  in  advance  of  the  offering  as  a  basis 
upon  which  bids  are  to  be  made,  and  that  where 
county  commissioners  advertised  for  plans  and 
specincations  with  accompanying  bids,  tbej 
could  not  adopt  plans  and  specifications  and 
accept  a  bid  thus  received,  because  no  oppor- 
tunity had  been  given  for  competitive  bidding, 
and  no  basis  had  been  fixed  on  which  to  make 
bids. 

In  the  case  of  Bigler  v.  Ntsw  York,  5  Abb.  N. 
C.  51,  an  action  was  brought  upon  a  contract 
with  the  city  to  recover  the  price  of  lumber 
furnished;  and  the  recovery  was  resisted  on 
the  ground  that  the  contract  was  invalid  be- 
cause it  had  not  been  let  to  the  lowest  bidder. 
The  advertisement  was  for  bids  to  furnish  nine 
different  kinds  of  timber  during  the  term  of 
one  year,  specifying  each  kind  of  timber,  but 
not  specifying  the  quality  of  either  or  the  ag- 
gregate. The  court  said,  in  regard  to  the  pro- 
posal for  bids:  *'  We  find  in  this  contract  that 
there  were  no  plans  and  specifications  as  re- 
quired by  the  provisions  of  the  Dock  Law; 
that  the  contract  was  general  in  every  particu- 
lar: that  there  was  no  way  in  which  there  could 
be  competitive  bidding,  for  the  reason  that  we 
find  no  amount  of  timber  is  specified.  Certain 
qualities  of  timber  are  specified,  but  there  are 
no  quantities — no  amount  of  any  kind— speci- 
fied, so  that  there  could  be  a  comparison  of 
bids.  If  the  contract  system  is  to  prevail,  it  is 
necessary  the  contract  should  be  in  such  a  form 
that  there  shall  be  what  is  called  *  competitive 
bidding.*  "  Illustrating  the  opportunities  af- 
forded for  favoritism  and  fraud  where  con- 
tracts are  offered  upon  indefinite  plans  and 
specifications,  the  court,  continuing,  says:  *  *He 
[the  favored  bidder]  puts  a  high  price  upon 
that  of  which  they  want  a  good  deal,  and  a 
very  low  price  upon  that  of  which  they  want 
very  little;  and  another  man  bids  conscientious- 
ly, supposing  they  want  an  equal  quantity  of 
e^ch  character,  and  puts  reasonable  prices  to 
each  class  of  lumber,  and  he  averages  his  prices 
accordingly.  How  are  you  going  to  compare 
those  bids?  If  you  foot  up  so  many  pieces  at 
so  much  per  thousand,  you  will  find  that  the 
one  will  be  lower  than  the  other;  when  it  comes 
to  be  filled,  the  first  will  be  found  to  be  in- 
finitely higher  than  the  other,— a  fact  which 
would  be  known  to  the  oflScers  of  the  depart- 
ment, in  consequence  of  their  knowing  how  the 
work  will  be  carried  on,  and  what  proportion 
of  timber  of  the  various  kinds  would  be  fur- 
nished." The  court  concludes  that  without 
specifications  as  to  qualitjr  and  quantity  of  the 
various  things  to  be  furnished  there  could  be 
neither  competitive  bidding  nor  comparison  of 
bids.     Id.  p.  70. 

An  Act  of  the  New  York  Assembly  provid- 
ed that  every  bidder  for  canal  work  should  ac- 
company his  bid  with  a  bond  conditioned  that, 
if  the  contract  should  be  awarded  him,  he 
would  within  ten  days  enter  into  a  contract  for 
the  performance  of  the  work,  upon  the  terms 
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prescribed  by  the  contracting  board.  The 
supreme  court  held  that  the  terms  of  such  con- 
tracts should  be  prescribed  by  the  board  before 
the  bidding,  and  could  not  be  afterwards.  Peo- 
ple V.  Contraeti'ng  Board,  38  Barb.  510. 

The  charter  of  the  City  of  8t.  Paul  provided 
that  contracts  for  paving  the  streets  should  be 
let  to  the  lowest  bidder  upon  notice  of  the  time 
and  place  of  letting.  A  notice  called  for  pro- 
posals for  two  contracts  for  paving  different 
parts  of  a  street.  A  bid  was  offered,  and  ac- 
cepted, for  paving  the  entire  street  under  one 
contract.  In  a  suit  upon  the  contract  made  in 
pursuance  thereof,  the  Supreme  Court  of  Min- 
nesota said:  "  No  bids  were  asked  for  such  a 
contract  as  that  made  with  the  plaintiff,  and, 
the  contract  let  not  being  the  same  that  was 
advertised,  the  acts  of  the  city  or  ward  officers 
in  making  it  were  void,  and  created  no  liability 
on  part  of  the  defendant."  Ncuih  v.  8i.  Paul, 
11  Minn.  174  (Gil.  110).  We  are  constrained 
to  believe  that  the  rule  announced  in  that  case 
is  the  rule  fixed  by  our  Constitution,  and  that 
the  contracts  made  must  be  the  same  as  those 
advertised  for  letting.  When  it  is  determined 
to  build  a  bridge  within  a  given  time,  and  the 
location,  plans,  and  specifications  have  been 
adopted,  all  the  terms  of  the  contract  are  fixed 
except  the  price  to  be  paid;  the  obligation  to 
build  a  bridge  according  to  the  terms  thus  fixed 
is  the  thing  to  be  offered  to  competition;  and 
until  it  is  formulated  by  the  defining  of  those 
terms  so  that  they,  in  connection  with  the  bid 
to  be  thereafter  accepted,  will  comprise  a  com- 
plete contract,  there  is  nothing  to  be  let,  and 
nothing  to  which  competition  can  be  directed. 
It  is  idle  to  talk  of  competition  where  the 
minds  of  bidders  are  not  directed  to  the  thing 
offered.  When  the  subject  of  competition  is 
undefined  and  uncertain,  and  left  to  be  mould- 
ed by  the  various  competitors,  it  will  assume 
as  man^  forms  as  they  have  conceptions,  and 
each  will  bid  upon  the  thing  of  his  own  crea- 
tion.'—a  thing  upon  which  no  other  can  bid. 
But  the  absence  of  competition  is  not  the  only 
ditficulty;  for  when  all  bids  are  upon  different 
things,  or  the  same  thing  differently  fashioned, 
there  is  no  basis  on  which  to  compare  them,  or 
by  which  it  can  be  determined  with  certainty 
which  is  the  lowest  bid,  and  such  determina- 
tion must  rest  in  the  discretion  of  the  contract- 
ing board.  But  since  the  Constitution  was 
designed  to  withhold  all  discretion  in  such  mat- 
ters, and  thereby  remove  all  opportunities  for 
fraud  or  favoritism,  any  system  which  de- 
volves such  discretion  is  in  violation  of  its  pro- 
visions. It  demands,  in  the  letting  of  con- 
tracts, a  basis  upon  which  bids  can  be  compared 
with  mathematical  precision,  and  which  leaves 
nothing  to  official  discretion  after  the  bids  are 
received;  and  no  Act  which  provides  regula- 
tions for  letting  without  this  basis  can  stand. 
If  different  plans  and  specifications  were 
adopted,  and  bids  invited  at  the  same  time  for 
contracts  according  to  each,  whether  the  board 
could  compare  the  bids  upon  different  plans 
submitted,  and  accept  the  lowest  bid  upon  the 
plan  then  selected, — is  a  question  not  raised  or 
considered.  See  A  tty-  Oen.  v.  Detfvtt,  26  Mich. 
263.  We  only  decide  that  no  contracting  offi- 
cer or  tribunal  has  any  authority  to  make  a 
contract  for  building  a  bridge  unless  the  same 
contract,  in  every  material  respect,  had  been 
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submitted  to  public  bidding,  and  that  thi.s  re- 
quires that  it  should  be  submitted  with  refer- 
ence  to  definite  plans  and  specifications.  Such 
being  the  meaning  and  effect  of  the  constitu- 
tional provision,  is  the  Act  of  the  Legislature 
void  in  so  far  as  it  provides  that  the  board  of 
commissioners  shall  advertise  at  the  same  time 
for  plans,  specifications,  and  bids,  and  after- 
wards adopt  plans  and  specifications  and  accept 
a  bid  thus  obtained?  Upon  an  exaipination  of 
the  Statutes,  it  will  be  seen  that,  when  the  Act 
under  consideration  was  passed,  the  laws  in 
relation  to  bridges  as  well  as  county  buildings- 
authorized  the  advertisement  of  proposals  only 
after  the  adoption  of  plans  and  specifications; 
a  simultaneous  advertisement  for  all  was  first 
brought  into  the  Statute  by  the  Act  under  con- 
sideration. See  Mansf.  Dig.  §§  499,  1098. 
This  Act  preserves  the  form  of  a  public  letting: 
but  for  what,  or  upon  what  basis,  are  bids  in- 
vited? The  commissioners  are  not  required  to 
advertise  for  bids  upon  a  basis  fixed  by  them, 
but  each  bidder  is  invited  to  define  a  basis  for 
his  own  bid.  It  is  plain  that  no  two  bids  will 
be  made  upon  the  same  basis,  unless  by  acci- 
dent, and  that  there  can  be  no  competition 
among  bidders;  and,  when  the  bids  are  re- 
ceived, there  is  no  standard  by  which  to  meas- 
ure them,  and  therefore  no  means  by  which  it 
can  be  absolutely  known  which  is  the  lowest. 
In  this  respect,  we  think,  the  effect  of  the  Act 
would  be  to  nullify  the  Constitution,  and  it 
cannot  be  sustained. 

Construing  the  complaint  according  to  the 
established  rules  of  construction  in  this  State, 
we  think  it  is  sufficiently  alleged  that  the  board 
of  commissioners  advertised  lor  bids  on  a  con- 
tract, the  terms  of  which  had  not  been  defined 
by  the  adoption  of  plans  and  specifications,  and 
that,  as  the  thing  to  be  let  was  not  defined, 
bidders  could  not  compete  with  each  other  in 
the  letting.  According  to  those  allegations, 
which  are  admitted  to  be  true  by  demurrer, 
there  was  nothing  to  submit  to  the  competition 
of  bidders,  no  letting  to  the  lowest  bidder  was 
possible,  and  the  steps  taken  would  not  author- 
ize the  county  court  to  make  a  contract,  or 
order  one  to  be  made,  and  its  action  in  that  re- 
gard would  be  without  jurisdiction  and  void. 

We  have  not  overlooked  the  allegation  that 
the  board  had  adopted  what  it  denominated 
"general  specifications;"  but  it  appears  from 
the  advertisement  of  the  board,  which  is  exhib- 
ited with  the  complaint,  that  the  board  invited 
proposals  and  competitive  plans  and  specifica- 
tions at  the  same  time,  stating  that  all  plans 
must  comply  with  the  general  specifications 
furnished  by  the  county.  It  thus  appears  that 
the  specifications  adopted  were  general,  and  not 
definite.  "General  specifications"  were  not 
sufficient,  but  it  was  essential  that  such  definite 
and  detailed  .specifications  accompany  the  of- 
fering as  would  disclose  the  thing  to  be  under- 
taken with  circumstantial  fullness  and  pre- 
cision. The  building  of  a  bridge  according  to 
"general  8i)ecifications "  might  be  carried  for- 
ward with  such  variety  of  detail  and  circum- 
stances as  to  affect  very  materially  its  proper 
cost;  and  every  bidder  should  know,  not  only 
the  general  plan,  but  every  particular  of  detail 
and  circumstance  which  could  affect  the  cost 
of  the  work  or  the  advantage  of  the  contract. 
This  is  necessary,  not  only  to  active  and  intel- 
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ligeot  competition  among  bidders,  but  also  to 
a  certain  and  proper  comparison  of  bids.  An 
advertisement  for  bids  for  building  a  bridge  500 
feet  lonfi;,  SO  feet  wide,  and  of  a  stated  capacity 
of  burden,  would  contain  "general  specifica- 
tions,"— if  tbe  words  are  not  so  contradictory 
as  to  make  tbe  term  meaningless,— if,  in  re- 
sponse to  tbis  notice,  bids  with  definite  plans 
and  specifications  were  returned.  A.  migbt 
offer  to  build  a  pontoon  bridge  at  one  price,  B. 
a  suspension  bridge  at  another  price,  and  C.  a 
bridge  on  piers  at  another,  and  each  bid  migbt 
*•  comply  with  the  general  specifications;"  yet 
there  could  have  l^en  no  competition  among 
bidders,  and  there  would  be  no  basis  by  which 
to  determine  with  safety  who  was  the  lowest 
bidder.  This  supposes  an  extreme  case;  but 
the  same  conditions  must  arise,  modified  only 
in  degree,  wherever  the  plans  and  specifications 
adopted  are  so  general  as  to  admit  of  any  sub- 
stantial variety  of  detail  in  their  absence.  As 
there  is  nothing  else  in  the  Act  of  1891  inhib- 
ited by  the  Constitution,  its  remaining  pro- 
visions may  stand,  and  must  be  held  to  be  the 
law.  Cooley,  Const  Lim.  S§  210,  211 ;  State  v. 
Marsh,  87  Ark.  856. 

2.  Upon  the  second  question  stated,  the  ap- 
pellant relies  on  a  section  of  the  Act  of  March 
18,  1879  (Mansf.  Dig.  §  1451),  which  is  as  fol- 
lows: **No  countv  court  or  agent  of  any 
countv  shall  hereafter  make  any  contract  on 
behalf  of  the  county  unless  an  appropriation 
has  been  previously  made  therefor,  and  is 
wholly  or  in  part  unexpended."  It  is  con- 
tended that  this  Act  has  no  application  to  con- 
tracts for  bridges.  According  to  its  terms,  it 
applies  to  any  and  all  contracts  that  can  be 
made  by  the  county  court  or  an  agent  of  the 
county;  and  it  is  a  part  of  the  Act  which  pro- 
vides for  levving  taxes  and  appropriating  rev- 
enues for  building  bridges.  We  think  its  lan- 
l^iiage  and  connection  both  imply  that  it  was 
intended  to  regulate  such  contracts.  It  was 
urged  in  the  argument  that  the  Constitution 
conferred  the  jurisdiction  of  bridges  on  the 
county  court,  and  that,  if  this  Act  was  intended 
to  apply  to  contracts  for  bridges,  it  would  be 
void  as  interfering  with  the  constitutional  ju- 
risdiction of  that  court.  We  hardly  think  that 
much  reliance  was  placed  on  this  ground,  and 
a  little  consideration  discloses  its  weakness.  If 
the  Act  is  void  for  this  reason  in  its  application 
to  contracts  for  bridges,  it  is  void  in  all  re- 
spects, for  the  jurisdiction  of  the  county  court 
is  co-extensive  with  the  matters  to  which  such 
contracts  could  relate.  But  the  Constitution 
does  not  confer  on  the  county  court  unlimited 
power  in  regard  to  bridges;  it  only  vests  in  that 
couit  the  exclusive  jurisdiction  to  administer 
the  law  on  that  subject,  and  so  long  as  this  is 
permitted  there  is  no  room  for  complaint, 
iloreover,  the  clause  which  prescribes  that  such 
contracts  shall  be  given  to  the  lowest  bidder 
provides  that  they  shall  be  made  under  such 
regulations  as  may  be  provided  by  law  (Const. 
§  16,  art.  19);  and  the  validity  of  a  statutory 
regulation  similar  to,  but  more*^restrictive  than, 
the  one  under  consideration  was  afilrmed  by 
this  court  in  the  case  of  Lawrence  Chunty  v. 
Coffman,  86  Ark.  641.  We  think  the  Act  ap- 
plicable in  making  contracts  for  bridges,  and, 
further,  that  a  contract  to  build  abridge  is  not 
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authorized  by  an  appropriation  for  "  prelim- 
inary work,  estimates,  etc.,  towards  securing 
such  bridge."  It  is  the  policy  of  the  Act  to  re- 
quire the  concurring  judgment  of  the  levying 
court,  and  of  the  county  judge,  that  a  bridge 
should  be  built  before  a  contract  for  buUding 
it  can  be  made.  When  the  levying  court  makes 
an  appropriation  to  pay  for  one,  that  signifies 
its  favorable  judgment,  and  the  county  judge 
may  afterwards  signify  his  by  letting  tbe  con- 
tract. But  we  do  not  think  the  appropriation 
relied  on  signifies  the  favorable  judgment  of  the 
levying  court.  It  is  more  reasonable  to  con- 
clude that  it  was  made  with  a  view  to  reaching 
a  decision  than  as  the  announcement  of  one 
reached.  Under  tbe  Statute  then  in  force,  an 
examination  of  sites,  and  a  procurement  of 
plans  and  specifications,  were  preliminaries  to 
making  a  contract,  and  they  were  no  doubt  in- 
tended in  the  designation  of  the  appropriation. 
Soundings  and  surveys  would  be  necessary  to 
determine  whether  it  would  be  practicable  to 
build  at  any  desirable  location,  and  plans  and 
specifications  would  be  needed  in  estimating 
the  probable  cost  of  the  work.  We  think,  from 
the  designation  of  the  appropriation,  that  it 
was  intended  to  defray  the  cost  of  obtaining 
that  information,  and  it  might  lead  to  an  ap- 
propriation for  building  the  bridge,  or  to  a  de- 
termination to  abandon  it.  While  we  think  a 
contract  cannot  be  made  before  there  has  been 
an  appropriation  for  it,  we  do  not  think  that, 
when  an  appropriation  has  been  made,  the  con- 
tract will  be  limited  to  the  amount  appro- 
priated. When  the  levying  court  appropriate 
any  sum  for  the  work,  that  signifies  their  judg- 
ment that  the  work  should  be  done,  and  the 
county  judge  may  then  proceed  to  contract  for 
it  without  further  consulting  them;  the  only 
limitation  upon  his  power  being  found  in  other 
directions. 

8.  The  ground  of  complaint  in  this  case  was 
not  that  the  contract  would  be  inexpedient  or 
unjust,  or  that  it  would  involve  an  extravagant 
outlay,  but  that  it  was  about  to  be  made  with- 
out authority.  So  made,  it  would  be  void,  and 
could  not  properly  create  a  charge  upon  the 
taxable  property  ot  the  county.  If  the  contract 
should  be  made,  and  the  bridge  built,  its  cost 
would  either  be  paid  by  taxation,  or  the  con- 
tractor would  sustain  a  heavy  loss.  Such  a 
contingency  would  necessarily  occasion  inju- 
rious embarrassment,  confusion,  and  conten- 
tion to  the  county,  tbe  taxpayers,  and  the  con- 
tractor, which  would  have  been  avoided  by 
suit  before  the  complications  arose.  We  can- 
not say  that  the  appellants  could  have  obtained 
adequate  relief  by  certiorari;  for  the  want  of 
jurisdiction  arises  from  matter  dehors  the 
record.  The  remedy  by  appeal  is  inadequate; 
for  the  law  does  not  give  the  taxpayer  his  day 
in  court,  or  provide  that  he  may  appeal  without 
it.  Since  the  remedy  at  law  is  not  adequate 
and  complete,  we  are  of  opinion  that  injunction 
\^  the  proper  remedy.  Worthen  v.  Soots,  84 
Ark.  356;  High,  Inj.  §  1251,  and  cases  cited. 

If  the  views  herein  expressed  are  correct,  it 
follows  that  the  chancellor  erred  in  sustaining 
the  demurrer  to  the  complaint. 
i  The  judgment  will  he  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings. 
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V. 

Jacob  H.  BAER,  Exr.,  etc.,  of  Anna  Shaffer, 
Deceased,  Appt. 


.Pa. 


1.   ▲  dlreetion  by  a  testator  In  his  wlU 

that  his  wife  ^^shall  have  and  hold  the  property" 
where  he  resides  will  carry  to  her  the  fee. 

8.  ▲  fae  whieh  has  been  g^yren  by  a  will 
cannot  be  ent  down  to  a  life  estate  by 
a  subsequent  clause  directing  that  the  legatee 
shall  have  "the  sole  control  of  the  property"  dur- 
ing his  lifetime. 

8.  ▲  direcUon  in  a  will  that  testator's 
real  estate  siiall  be  sold  whenever  his 
widow  shall  direct  and  the  proceeds  paid  over  to 
her,  and  that  she  shall  have  power  to  dispose  of 
the  same  by  bequeath  or  as  she  directs.  Is  an  abso- 
lute gift  of  the  money  to  her. 

(October  5, 1891.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Yoriit 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Horace  Keesey  and  V.  K.  Kee- 
sey»  for  appellant: 

The  devising  clause,  "also,  I  direct  that  my 
beloved  wife  Anna  shall  have  and  hold  the 
property  in  Botlstown,  where  I  now  reside," 
gives  a  fee,  and  the  next  clause  does  not  mean 
to  lessen  or  restrict  the  estate  previously  de- 
vised, but  rather  was  placed  there  to  show  she 
was  given  the  sole  control  during  her  lifetime. 
It  is  rather  difficult  to  conceive  how  a  testator 
could  evince  an  intention  to  give  greater  pow- 
ers than  are  by  this  will  granted  to  his  widow. 

See  Roberts  v.  linger,  2  Pearson,  241. 

To  doubt  is  to  solve  the  question  and  make  a 
fee. 

Shirey  v.  Postlethtoaite,  72  Pa.  42;  Martin 
▼.  MeDevitt,  10  Phila.  19,  80  Phila.  Leg.  Int. 
«2;  Rockell  V.  Eddinger,  81*  Pa.  523. 

Even  if  it  be  a  gift  for  life,  it  is  without  any 
limitation  over  and  without  the  intervention  of 
a  trustee.  There  is  a  line  of  decisions  in  this 
State  which  hold  such  a  bequest  is  absolute. 

MerkeTs  App.  109  Pa.  238;  Smithes  App.  23 
Pa.  9;  DieMs  App.  36  Pa.  120;  Silknittefs 
App.  45  Pa.  365;  Grtrc^s  EsiaU,  58  Pa.  482. 

It  is  never  to  be  presumed  that  a  testator  in- 
tends to  die  intestate  of  any  portion  of  his  es- 
tate, and  where  he  states,  in  an  introductory 
clause,  that  be  intends  to  dispose  of  bis  estate, 
that  intention  is  stated  and  nothing  less  than  a 
clear  omission  makes  an  intestacy  of  any  part 
of  the  estate. 

Sehriver  v.  Mf^er,  19  Pa.  87;  MerkeVs  App. 
supra. 

A  general  devise  with  power  to  dispose  of 
the  carpus  of  the  estate  carries  a  fee. 

Second  Reformed  Presby.  Church  v.  Disbrow, 
52  Pa.  219;  Post  v.  Dillon,  8  Phila.  31;  Roloson 


NOTS.— See  noie  to  Powers  v.  Jeudevine  (Vt.)  7  L. 
B.  A.  517. 
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V.  CoUum,  28  Pittsb.  L.  J.  156;  Smith  v.  Fulkin- 
son,  25  Pa.  109. 

A  devise  for  life  with  an  absolute  power  of 
disposal  carries  a  fee. 

Morris  v.  Phaler,  1  Watts,  389;  Musselman*s 
Estate,  39  Pa.  469;  Grovels  Estate,  58  Pa.  429. 

Mr.  Robert  F.  Gibson,  for  appellee: 

Whoever  claims  against  the  Laws  of  Descent 
must  show  a  written  title,  which  the  court, 
with  satisfaction,  decides  to  be  sufficient. 

Lipman's  App.  30  Pa.  184. 

The  question  in  expounding  a  will  is  not 
what  the  testator  meant,  but  what  is  the  mean- 
ing of  his  words. 

Clapton  v.  Clayton,  3  Binn.  484;  Hancock's 
App.  8  Cent.  Rep.  527, 112  Pa.  541. 

Ouoties  in  verbis  nulla  est  ambiguitas,  ibi 
nuUa  expositio  contra  verba  flenda  est. 

A  will  must  be  so  construed  as  to  render 
every  part  of  it  effective.  The  restricting 
clause  cannot  be  ignored. 

Mutter's Estate,^¥fi,  321;  1  Jarman,  Wills, 
415,  416. 

There  is  no  residuary  clause,  but  its  omis- 
sion, even  though  accidental,  cannot  be  sup- 
plied. 

Carman's  App.  2  Pennyp.  336. 

The  rule  established  by  the  Act  of  April  8, 
1838,  is  that,  if  the  intention  of  the  testator  to 
the, contrary  appears  in  the  will,  the  Act  does 
not  apply. 

Shirey  v.  Postlethwaite,  72  Pa.  42;  Rockell  v. 
Eddinger,  81*  Pa.  525. 

Only  in  doubtful  cases  the  law  leans  in  favor 
of  the  first  taker  as  the  principal  object  of  the 
testator's  bounty. 

Smith's  App.  23  Pa.  9;  Retcalty.  Ulrich,  Id. 
388. 

There  is  a  line  of  decisions  in  which  it  was 
held  that  a  life  estate  is  not  enlarged  by  even 
an  absolute  power  of  disposal. 

Fisher  v.  Herbell,  7  Watts  «&  8.  68;  Mussel- 
man's  Estate,  39  Pa.  469;  Palethorp  v.  Bergner, 
52  Pa.  149;  Hoffner  v.  Wynkoop,  97  Pa.  132; 
Forsythey.  Forsythe,  l^^^i.  131;  Hinkl^sApp. 
8  Cent.  Rep.  863,  116  Pa.  497,  and  cases  cited. 

Pazson*  Gh.  J.,  delivered  the  opinion  of 
the  court : 

AVe  agree  with  the  court  below  that  this  is 
a  close  case.  Its  solution  must  mainly  de- 
pend upon  the  oroper  construction  of  the 
will  of  Michael*  B.  Shaffer,  deceased.  The 
testator,  after  expressing  his  desire  "to  settle 
my  worldly  affairs,"  thus  disposes  of  the 
real  estate  in  controversy:  "Also,  I  direct 
that  my  beloved  wife,  Anna,  shall  have  and 
hold  the  property  in  Bottstown  where  I  now 
reside,  said  Anna  to  have  the  sole  control  of 
the  same  during  her  lifetime,  and  at  the 
discretion  of  my  beloved  wife,  Anna,  she 
shall  order  mv  executor  to  sell  the  real  estate 
at  public  sale,  or  at  private  sale,  all  my 
real  estate  to  the  best  advantage  of  my  wife. 
And  I  hereby  empower  my  executor  to  make 
deeds  of  conveyances  for  the  same  as  fully 
as  I  could  have  done  in  my  lifetime,  and  the 
money  realized  from  the  sale  of  my  real 
estate,  my  executor  shall  pay  over  to  my 
beloved  wife,  Anna,  and  she,  the  said  Anna, 
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shall  have  power  to  dispose  of  the  same  by 
bequeath,  or  as  she  directs.  .  .  .  Also 
I  direct  that  my  wife,  Anna,  shall  have  and 
hold  all  my  personal  property  for  her  own." 

The  learned  judge  below  held  that  the 
widow  of  the  testator  took  but  a  life  estate 
in  the  land,  with  a  power  to  compel  a  sale 
thereof,  and  to  appoint  the  proceeds:  and 
that  the  testator  intended  to  die  intestate  in 
case  his  widow  failed  to  exercise  these 
powers. 

From  the  case  stated  it  appears  that  the 
widow  never  did  exercise  these  powers ;  the 
real  estate  in  controversy  remained  unsold 
at  the  time  of  her  death.  This  contest  is 
between  the  heir-at-law  of  the  testator  and 
the  executor  of  his  wife.  The  court  below 
entered  judgment  upon  the  case  stated  in 
favor  of  the  heir-at-law. 

A  careful  consideration  of  the  case  leads 
us  to  a  different  conclusion.  The  testator 
evidently  intended  to  dispose  of  his  entire 
estate.  He  was  childless:  his  wife  was  the 
sole  object  of  his  bounty :  there  is  no  other 
person  named  or  referred  to  in  the  will. 
The  flrst  sentence  of  the  will,  in  the  para- 
graph above  quoted,  carried  the  fee.  He 
says  his  wife  "sliall  have  and  hold  the  prop- 
erty in  Bottstowu  where  I  now  reside," 
while  this  language  in  a  deed  would  not 
carry  the  fee  it  is  otherwise  in  a  will. 
Having  thus  given  the  fee,  what  was  there  to 
cut  it  down  to  a  life  estate?  Admittedly 
nothing  except  the  next  sentence,  in  which 
the  testator  says :  "  Said  Anna,  to  have  the 
sole  control  of  the  same  during  her  lifetime," 
etc.  But  this  was  mere  surplusage.  After 
giving  a  fee  it  cannot  be  cut  down  to  a  life 
estate  by  the  unnecessary  provision  that  she 
should  have  the  control  of  it  during  her  life. 
The  testator  may  have  thought  Uiat  in  some 
way  which  he  did  not  understand,  his  ex- 
ecutor might  interfere  with  his  widow's 
enjoyment  of  the  property,  and  the  clause 
in  question  may  have  been  inserted  to  pre- 
vent this.  In  either  view  of  the  case  the 
language  is  without  legal  effect,  and  might 
well  have  been  omitted.  He  then  orders 
the  executor  to  sell  the  property  whenever 
the  widow  shall  direct,  and  then  follows 
this  significant  sentence  :  "  And  the  moneys 
realized  from  the  sale  of  my  real  estate,  my 
executor  shall  pay  over  to  my  beloved  wife. 
Anna,  and  she,  the  said  Anna,  shall  have 
the  power  to  dispose  of  the  same  by  be- 
queath or  as  she  directs."  The  learned 
judge  below  construed  this  as  merely  a 
power  of  appointment  of  the  proceeds  of 
the  sale.  Whereas  it  is  an  absolute  gift  of 
the  money,  and  the  superadded  power  of 
appointment  is  the  merest  surplusage.  It 
detracts  nothing  from  a  fee  for  a  testator  to 
say  that  his  devisee  shall  have  the  sole  con- 
trol of  the  property  during  her  lifetime,  and 
an  absolute  gift  of  money  is  not  qualified 
by  a  superfluous  authority   to   bequeath    it. 

We  have  here  a  childless  testator  who  gives 
the  sole  interest  in  the  land  to  his  wife.  We 
think  the  case  comes  within  the  9tli  section 
of  the  Act  of  April  8,  1833,  which  declares: 
**A11  devises  of  real  estate  shall  pass  the 
whole  estate  of  the  testator  in  the  premises 
devised,  although  there  be  no  words  of  in- 
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heritance  or  of  perpetuity,  unless  it  appears 
by  a  devise  over,  or  by  words  of  limitation 
or  otherwise  in  the  will,  that  the  testator  in- 
tended to  devise  a  less  estate." 

The  will  of  Michael  Shaffer  contains  no 
devise  over,  nor  do  we  find  any  express  lim- 
itation of  the  estate  to  his  wife  for  life  only. 
I  have  not  discussed  the  authorities.  It  is 
sufficient  to  refer  to  Morris  v.  PhaUr,  1 
Watts.  389 ;  MvMelman's  Estate,  39  Pa.  469 ; 
Second  Hrform  Presby.  Church  v.  Disbrow, 
52  Pa.  219;  Grore's  EstaU,  58  Pa.  429. 

Thejvdginent  is  reversed,  and  judgment  is 
now  entered  in  favor  of  the  defendant  in  the 
case  stated. 


Jane  E.  WENGERD'S  APPEAL. 

(...-Pa.....) 

The  respeetlTe  leg^acies  vest  at  the 
death  of  the  testator  under  a  will  oonvert- 
iniir  the  estate  into  money  and  direoting  the  dis- 
tribution of  one  third  of  It  in  equal  shares  among 
the  children  of  teetator^s  son,  and  in  case  of  the 
death  of  any  child  before  the  payment  to  him  of 
his  share,  such  share  to  be  divided  between  the 
survivors,  and  no  share  is  devested  by  the  death 
of  a  legatee  before  actually  receiving  it. 

(October  5, 1891.) 

APPEAL  by  Jane  E.  Wengerd  from  a  de- 
cree of  the  Orphans'  Court  of  Cumberland 
County  disallowing  her  claim  upon  the  estafe 
of  John  Wengerd,  Sr..  deceased,  for  a  legacy 
given  by  Wengerd  to  claimant's  husband  and 
by  him  willed  to  her.     Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mes^s.  J.  £.  Barnits  and  F.  E.  Belts- 
hoover,  for  appellant: 

The  law  always  and  justly  favors  the  first 
taker  as  the  first  object  of  the  testator's  bounty 
and  will  not  permit  any  other  intent  to  prevail 
unless  it  cannot  be  avoided. 

King  v.  Friek,  135  Pa.  675;  Mickley's  Avp. 
92  Pa.  514;  Greenes  Estate,  140  Pa.  263;  GilVs 
Estate,  45  Phila.  Leg.  Int.  237;  Little^s  App.  » 
Cent.  Rep.  809, 117  Pa.  14;  Mutter's  Estate,  19 
W.  N.  C.  320. 

It  has  been  uniformly  held  in  this  State  from 
Corbin  v.  Wilson,  2  Ashm.  178,  through  all  the 
cases  where  the  question  has  ever  been  consid- 
ered down  to  the  present,  that  '*a  bequest  of 
personal  property  relates  to  the  time  of  the  tes- 
tator's death,  unless  a  contrary  intent  is  clearly 
indicated  in  the  will." 

See  Coggings  App,  124  Pa.  10;  8  Jarman, 
Wills,  p.  672;  RammeU  v.  GUlow,  15  L.  J.  N. 
8.  Ch.  85;  Hutchton  v.  Mannington,  1  Ves.  Jr. 
362;  Martin  v.  Martin,  L.  R.  2  Eq.  Cas.  403; 
Minors  v.  Battison,  L.  R.  1  App.  Cas.  428;  Gir- 
dlestone  v.  Creed,  10  Hare,  487. 

The  rights  of  the  legatee  could  not  be  defeated 
by  the  accidental  circumstances  of  the  case. 

Law  v.  Thompson,  4  Russ.  92. 

Mr.  J.  W.  Wetsel  for  appellee. 

PazBon,  Ch.  J.,  delivered  the  opinion  of 
the  court : 
The  contention  in  this  case  arises  over  the 


Note.— See  nates  to  Gray  v.  Woodward  (N.  Y.)  f 
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following  clause   in  tlie  will  of  John  Wen- 
gerd,  deceased : 

•*  I  direct  my  executors,  hereinafter  named, 
to  sell  at  public  or  private  sale,  my  house 
and  lot  on  the  east  side  of  Penn  Street,  known 
as  the  pastorage ;  and  for  the  purpose  of  en- 
abling them  to  do  so,  I  hereby  authorize 
tiiem  to  make,  execute,  acknowledge  and 
deliver  the  necessary  deed  or  deeds  to  grant 
and  convey  the  same  to  the  purchaser  or  pur- 
chasers thereof,  and  the  proceeds  of  the  said 
sale,  together  with  the  proceeds  of  all  bonds, 
notes  and  cash  on  hand,  with  the  proceeds  of 
my  personal  property,  I  direct  my.  said  ex- 
ecutors, after  paying  the  legacy  hereinbefore 
mentioned,  my  just  debts  and  funeral  ex- 
penses, and  the  expenses  of  administration, 
to  divide  into  three  equal  shares,  which  I 
hereby  bequeath  as  follows :  viz.  :  to  Mary 
Qettle  one  third ;  to  Elizabeth  Kozer  one 
third  ;  and  to  John  Wengerd,  Harry  Wengerd 
and  Catharine  Wengerd,  children  of  my  son 
David  Wengerd,  deceased,  the  remainin&r  one 
third  to  be  equal Iv  divided,  between  them 
share  and  share  alike,  and  in  case  of  the  death 
of  any  of  the  children  of  my  son  David, 
before  the  payment  to  them  of  their  said 
share,  then  to  be  divided  between  the  sur- 
vivors. " 

John  Wengerd,  one  of  the  grandsons  above 
named  of  the  testator,  died  about  eleven 
months  after  the  death  of  the  latter.  He  had 
received  $200  <  f  his  share  before  his  death. 
He  left  a  will  in  which  he  made  his  widow, 
Jane  E.  Wengerd,  the  appellant,  his  sole 
legatee  and  executrix.  She  now  claims,  un- 
der her  husband's  will,  the  balance  due  him 
under  the  will  of  his  grandfather.  The 
court  below  rejected  her  claim,  hence  this 
appeal. 

The  question  is,  When  did  the  legacy  to 
John  Weneerd  vest,  if  it  vested  at  all?  And 
if  it  vested  at  the  death  of  the  testator,  was 
it  devested  by  the  accident  of  John's  death 
before  the  full  and  final  distribution  of  his 
grandfather's  estate?  That  the  executors 
regarded  his  interest  as  vested,  is  clear  from 
the  fact  that  they  paid  him  $200  on  account 
of  it.  And  it  is  equally  clear,  had  the  dis- 
tribution been  made,  as  it  might  well  have 
been,  prior  to  John's  death,  he  would  have 
been  entitled  to  the  share.  The  testator  had 
no  debts ;  with  the  exception  of  a  house  and 
lot,  his  estate  not  otherwise  disposed  of  con- 
sisted of  cash  securities  and  money  which 
could  readily  have  been  distributed  almost 
immediately  after  his  death.  The  account, 
was  not  filed  until  two  years  after  the  testator 
died,  and  then  in  obedience  to  a  citation. 
We  do  not  think  the  executors  can  defeat  the 
rights  of  a  legatee  by  delaying  distribution. 

In  considering  the' nice  question  whether 
a  legacy  is  vested  or  contingent  regard  must 
always  be  had  to  the  position  of  the  parties. 
In  construing  a  will  where  the  bequest  is 
ambiguous  the  inclinations  of  the  courts  are 
always  towards  vestiner  the  legacies.  Cogqin's 
App.  124  Pa.  10.  The  presumption  that  a 
legacy  was  intended  to  be  vested  applies 
with  far  greater  force  where  a  testator  is  mak- 
ing provision  for  a  child  or  a  grandchild, 
tlian  where  the  gift  is  to  a  stranger,  or  to  a 
collateral  relative,  as  in  Haterstick' s  App. 
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103  Pa.  394.  It  would  \ye  straining  a  point 
to  hold  that  this  testator  intended  that  his 
grandchild  should  be  deprived  of  his  share, 
though  he  should  die  leaving  a  child  or  chil- 
dren, by  the  mere  accident  of  his  death  the 
day  before  the  money  was  distributed.  This 
would  enable  an  executor,  under  some  cir- 
cumstances, absolutely  to  defeat  the  will  of 
his  testator,  by  withholding  or  refusing  dis- 
tribution for  a  certain  period.  We  cannot 
assume  that  this  testator  intended  to  lodge 
such  a  power  in  the  hands  of  the  executor  of 
his  will. 

The  doctrine  of  this  State  from  the  time  of 
Corbinv.  WiUon,  2  Ashm.  178,  has  uniformly 
been  that  a  bequest  of  personal  property 
relates  to  the  time  of  the  testator's  death, 
unless  a  contrary  intent  is  clearly  indicated 
in  the  will.  "If  any  immediate  legacy  is 
given  without  specifying  a  time  for  payment, 
and  is  given  over  in  case  the  legatee  dies 
before  it  becomes  payable,  the  word  'payable' 
can  only  have  reference  to  the  death  of  the 
testator."  Jarman,  Wills,  809 ;  and  the  same 
learned  author  says  in  vol.  3  of  the  same 
work,  p.  612:  "Executory  gifts  over  in  the 
event  of  legatees  dying  before  receiving  their 
legacies  have  given  rise  to  much  litigation. 
Actual  receipt  may  be  delayed  by  so  many 
different  causes  that  the  court  is  unwilling  to 
impute  to  the  testator  an  intention  to  make 
that  a  condition  of  the  legacv,  and  thus  in- 
definitely postpone  the  absolute  vestinir  of 
it." 

In  Rammell  v.  (?i«ow,  15  L.  J.  N.  S.  Oh. 
35,  where  the  will  directed  that  the  fund 
should  go  in  equal  shares  to  testator's  chil- 
dren when  they  should  attain  twenty-one  years 
of  age,  but  in  the  event  of  the  decease  of  any 
of  said  children  before  they  should  have  re- 
ceived or  become  possessors  of  their  share, 
said  share  was  to  go  to  their  children,  it  was 
held  that  those  who  had  attained  the  age  of 
twenty -one  took  vested  interests  even  though 
they  aied  before  receiving  the  money.  In 
Hutclieon  v.  Manningtan,  1  Ves.  Jr.  362, 
there  was  a  gift  over,  if  the  leeratee  should 
die  before  he  may  have  received  it,  and  Ltrrd 
Thurlow  said  :  "  I  am  to  compute  what  time 
would  be  suflficient  to  enable  these  parties  to 
receive  their  legacies.  It  is  all  too  uncertain. 
Suppose  we  have  given  real  estate  in  the 
manner  you  specify;  it  is  clear  that  it  will 
neither  depend  on  the  caprice  of  the  trustee 
to  sell,  for  that  would  be  contrary  to  all 
common  sense,  nor  upon  his  dilatoriness :  in 
some  way  it  may  be  sold  immediately ;  but 
I  should  not  inquire  when  a  real  estate  might 
have  been  sold  with  all  possible  diligence, 
for  it  might  be  the  very  next  day,  or  that 
very  evening,  and  therefore  the  court  always 
in  such  a  case  considers  it  as  sold  the  moment 
the  testator  is  dead  ;  for  where  there  is  a  trust, 
there  is  always  considered  here  as  done  which 
is  ordered  to  be  done,  and  the  court  cannot 
measure  the  time. 

In  this  case  it  is  an  immeasurable  purpose. 
I  can  do  nothing  with  it,  and  it  must  be  con- 
sidered as  vested  from  the  death  of  the  testa- 
tor." Martin  v.  Martin,  L.  R.  2  Eq.  Cas. 
403 ;  Minors  v.  Battiwxti,  L.  R.  1  App.  Cas. 
428,  and  many  other  English  cases,  hold  the 
same  doctrine.     The  only  case  cited  in  op- 
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position  to  this  line  of  authority  is  Haver- 
kick's  App. ,  supra,  which,  while  it  gives  color 
to  the  appellee's  contention,  differs  in  some 
respects  from  the  case  in  hand.  There  the 
appellant  claimed  as  the  heir  of  his  deceased 
wife.  The  clause  in  the  will  was :  "  Should 
any  of  them  die  before  the  distribution  of 
my  estate,  without  heirs,  then  the  part  al- 
lotted to  such  shall  be  divided  equally  among 


the  others  named.  ^  The  court  held  that  the 
words  "  heirs"  meant "  children, "  and  that  the 
appellant  was  not  entitled  as  heir  to  the  leg- 
acy. The  whole  contention  was  over  this 
point. 

The  decree  is  reversed  at  the  costa  of  the  ap- 
pellee, and  it  is  ordered  that  the  record  be 
remitted  with  instructions  to  make  distribu- 
tion in  accordance  with  this  opinion. 


KANSAS  SUPREME  COURT. 


ATCHISON,  TOPEKA  &  SANTA  Ft  R. 
CO.,  Plff.  in  Err,, 

tJ. 
Samuel  A.  TEMPLE. 

( Kan, ) 

*A  contract  between  a  railroad  com- 
pany and  a  shipper  of  8t<»ck  stipulated 
♦Head  note  by  Grssn,  C. 


that,  as  a  condition  precedent  to  his  ri^rht  to 
recover  damages  for  any  loss  or  injury  to  such 
stock,  he  should  give  notice  in  writing  to  some 
officer  of  the  railroad  company,  or  its  nearest 
station  agent,  before  the  removal  of  such  stock 
from  the  place  of  delivery.  Id  an  action  to 
recover  damages  for  injuries  to  sucb  stock  while 
en  routty  where  the  condition  of  the  stock  was 
made  known  to  the  station  agent  of  the  railroad 
company  at  the  place  of  destination,  and  such 


Note.— Contracts  of  carrier  may  provide  for  rea- 
wnahU  exemptions. 

In  the  United  States,  a  condition  commonly  in- 
serted by  common  carriers  in  their  contracts  relates 
to  the  time  and  manner  of  presenting  claims  for 
damages ;  and  the  courts  have  been  liberal  in  sus- 
taining such  regulations.    Lawson,  Carriers,  144. 

The  carrier  is  bound  to  perform  the  service  upon 
being  paid  therefor,  and  it  is  a  dangerous  ix>licy  to 
allow  it  to  exonerate  itself,  even  from  its  full 
liability  at  common  law,  by  an  artifice,  to  the 
injury  of  those  who  are,  in  the  ordinary  course  of 
business,  compelled  to  employ  Its  services.  Fllle- 
brown  v.  Grand  Trunk  R.  Co.  66  Me.  4«2.  and  cases 
cited:  Blossom  v.  Dodd,  43  N.  Y.  S64;  Southern 
Exp.  Co.  V.  Moon,  89  Miss.  822;  OmdorfT  v.  Adams 
Exp.  Co.  3  Bush,  194;  Jones  v.  Voorhees,  10  Ohio, 
146. 

And  in  a  case  where  one  of  the  conditions  of  a 
telegraph  company,  printed  in  their  blank  forms, 
was  that  the  company  would  not  be  liable  for  dam- 
ages in  any  case  where  the  claim  was  not  presented 
in  writing  within  sixty  days  after  sending  the 
message,  it  was  ruled  that  the  condition  was  bind- 
ing on  an  employer  of  the  company  who  sent  his 
message  on  the  printed  form.  Wolf  v.  Western  U. 
Teleg.  Co.  68  Pa.  88. 

The  condition  printed  in  the  form  was  considered 
a  reasonable  one,  and  it  was  held  that  the  employer 
must  make  claim  according  to  the  condition  before 
he  could  maintain  an  action.  Exactly  the  same 
doctrine  was  asserted  In  Young  v.  Western  U. 
Teleg.  Co.  2  Jones  &  S.  390. 

Early  adjudications,  notably  that  of  Gould  v. 
Hill,  2  Hill,  623,  and  Jones  v.  Voorhees.  supra,  were 
in  contravention  of  the  established  English  rule, 
and  held  that  a  common  earner  could  not  limit  his 
lability  by  recitals  in  the  contract  of  carriage 
which  would  absolve  him  from  the  results  of  negli- 
gence, however  gross.  This  doctrine,  however, 
must  be  regarded  as  having  been  expressly  repudi- 
ated. Dorr  V.  New  Jersey  8.  Nav.  Co.  4  Sandf. 
138,  8  N.  Y.  Legal  Obs.  346,  11  N.  Y.  486;  Parsons 
V.  Monteath.  13  Barb.  368 ;  Mercantile  Mut.  Ins.  Co. 
V.  Chase,  1  E.  D.  Smith,  115;  Peek  v.  North  Stafford- 
shire R.  Co.  10  H.  L.  Cas.  473,  494;  Austin  v.  Man- 
chester, S.  &  L.  K.  Co.  11  Eng.  H  &  Bq.  606;  Carr  v. 
Lancashire  &  Y.  K.  Co.  7  Exch.  707,  14  Eng.  L.  ft 
Eq.d40. 

The  weight  of  modern  adjudication  favors  the 
proposition  that  as  between  the  carrier  and  con- 
signor an  express  contract  is  valid  which  by  its 
terms  and  stipulations  limits  the  responsibility  of 
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the  carrier.  Camden  &  A.  R.  Co.  v.  Baldauf,  16  Pa. 
67;  Falkcnau  v.  Fargo,  55  N.  Y.  642;  Walker  v. 
York  &  N.  M.  R.  Co.  3  Gar.  &  K.  279;  Slim  v.  Great 
Northern  R.  Co.  26  Eng.  L.  &  Eq.  297, 14  C.  B.  647; 
Kimball  v.  Rutland  &  B.  R.  Co.  26  Vt.  266;  Wallace 
V.  Matthews,  89  Ga.  617;  Reno  v.  Hogan,  12  B.  Mon« 
63;  Roberts  v.  Riley.  15  La.  Ann.  103;  Mobile  ft 
O.  R.  Co.  V.  Welner,  49  Miss.  786. 

Restrictions  upon  the  right  to  Hmil  liabaUy. 

It  Is  a  well-recognized  principle,  however,  that 
these  exemptions  from  liability  must  include  such 
only  as  are  Just  and  equitable  in  contemplation  of 
law.  Peek  v.  North  Staffordshire  R.  Co.  10  H.  L. 
Cas.  473,  488;  New  York  Cent.  R.  Co.  v.  Lockwood, 
84  U.  S.  17  Wall.  357.  21  L.  ed.  627, 10  Am.  Rep.  866. 

And  It  is  a  rule  of  extended  application  that  the 
carrier  cannot,  by  special  contractual  form,  so 
abridge  his  liability  as  to  relieve  him  virtually 
from  any  responsibility,  even  from  his  own  gross 
carele8.<mess  or  that  of  his  em  ploy  6.  So  tenaciously 
have  the  courts  enforced  this  principle  that  it  may 
well  be  regarded  at  the  present  time  as  forming  an 
exception  to  an  otherwise  universal  rule,  which 
permits  a  reasonable  11  mitation  from  liability.  The 
cases  supporting  the  averment,  and  which  refuse 
to  limit  the  liability  for  negligence  and  careless- 
ness, are  as  follows:  Camden  &  A.  R.  Co.  v.  Bal- 
dauf, 16  Pa.  67;  Goldey  v.  Pennsylvania  R.  C>o.  30 
Pa.  242;  Pennsylvania  R.  Co.  v.  Henderson,  61  Pa. 
815;  Famham  v.  Camden  &  A.  R.  Co.  65  Pa.  63: 
Laing  v.  Colder,  8  Pa.  479;  Empire  Transp.  Co.  v. 
Wamsutta  Oil  Co.  63  Pa.  14, 8  Am.  Rep.  516;  Knowl- 
ton  V.  Erie  R.  Co.  19  Ohio  St.  260.  2  Am.  Rep.  308; 
Graham  v.  Davis,  4  Ohio  St.  362;  Welsh  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  10  Ohio  St,  76;  Jones  v, 
Voorhees,  10  Ohio,  146;  Michigan  S.  &  N.  I.  Et  Co. 
V.  Heaton,  87  Ind.  448;  Adams  Exp.  Co.  v.  Fen- 
drick,  38  Ind.  160;  Ohio  &  M.  R.  Co.  v.  Selby,  47  Ind. 
471, 17  Am.  Rep.  719;  Medflold  School  Dist.  v.  Bos- 
ton, H.  &  E.  R.  Co.  102  Mass.  662;  Adams  Exp.  Co. 
V.  Stettaners,  61  111.  184, 14  Am.  Rep.  57;  FiUebrown 
V.  Grand  Trunk  R.  Co.  65  Me.  462;  Sager  v.  Ports- 
mouth, S.  &  P.  &  E.  R.  Co.  81  Me.  228;  NashviUe  A 
C.  R.  Co.  V.  Jackson,  6  Heisk.  271;  Ketchum  v. 
American  M.  U.  Exp.  Co.  62  Mo.  890;  New  Orleans 
Mut.  Ins.  Co.  V.  New  Orleans,  J.  &  G.  N.  R.  Co.  20 
La.  Ann.  802;  Southern  Exp.  Co.  v.  Moon,  39  Miss. 
822;  Steele  v.  Townsend,  87  Ala.  247;  Berry  v. 
Cooper.  28  Ga.  643;  Swindler  v.  Hllllard,  2  Rich.  L. 
286;  Flinn  v.  Philadelphia  &  B.  R.  Co.  1  Houst. 
(Del.)  469;  Parsons  v.  Monteath,  18  Barb.  853:  Moore 
V.  Evans,  14  Barb.  624. 
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ageat  cooaented  to  the  removal  of  the  stock  from 
the  car,  and  had  an  opportunity  to  examine  and 
Inspect  the  animals  after  such  removal,  and  he- 
fore  they  had  mingled  with  other  stock,  or  been 
removed  from  the  place  of  destination,  and  a 
written  notice  for  damages  was  transmitted  to 
the  claim  agent  of  the  railroad  company  within 
four  6a.78  after  the  removal  of  the  stock  from 
the  car,  and  ten  days  thereafter,  upon  the  death 
of  one  of  the  animals,  a  subsequent  notice  for 
damages  was  given  to  the  railroad  company,— 
Bdd,  that  there  had  been  a  substantial  compli- 
ance with  the  contract  upon  the  part  of  the 
shipper. 

(July  9, 1881.) 

ERROR  to  the  District  Court  for  Finney 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  live-stock  while  in  defend- 
ant's possession  for  transportation.     Affirmed. 

The  facts  sufficiently  appear  in  the  commis- 
aioner's  opinion. 

Messrs.  Oeorge  R.  Peck,  A.  A.  Hard 
and  J.  6.  Bgtkn^  for  plaintiff  in  error: 

The  oral  notice  was  not  a  sufficient  compli- 
ance with  the  condition. 

Goggin  v.  Kansas  Pac.  R.  Co.  12  Kan.  416. 

Where  a  shipper  fails  to  comply  with  a  con- 
dition in  the  contract  of  carriage  requiring 
such  a  written  notice,  he  is  not  entitled  to 
recover. 

Sprapue  v.  Missouri  Pac.  R.  Co.  84  Kan.  347. 
See  also  Massengale  v.  Western  U.  Teleg.  Co. 

17  Mo.  App.  257:  Weir  v.  The  Express  Co.  5 
Phila.  355;  Cole  v.  Western  U.  TeUg.  Co.  33 
Minn.  227;  Uirshherg  v.  Dinsmore,  12  Daly, 
429;  Young  v.  Western  U.  Teleg.  Co.  2  Jones 
&  8.  390;  UniUd  States  Exp.  Co.  v.  HarrU,  61 
Ind.  127;  Southern  Exp.  Co.  v.  Hunnicutt,  54 
Miss.  566. 

Mr.  Milton  Brown,  for  defendant  in  error: 

The  proof  shows  a  substantial  compliaDce 
with  the  purposes  of  the  contract.  It  gave  an 
opportunity  to  the  Company  for  an  inspection 
of  the  stock  before  they  were  mingled  with 
other  animals,  or  an  ascertainment  of  (he  dam- 
ages, otherwise  rendered  impracticable.  The 
-conduct  of  the  Company,  its  agents  and  em- 
ployes, amounts  to  a  waiver  of  any  delay  in 
givmg  the  notice. 

Rice  V.  Kansas  Pac.  R.  Co.  63  Mo.  314. 

The  law  as  given  by  the  lower  court  in  this 
case  is  supported  bv  the  third  volume  of  the 
American  and  English  Encyclopedia  of  Law, 
at  page  15. 

Upon  the  doctrine  of  negligence  enunciated 
by  the  trial  iudge,  see — 

Kansas  Pac.  R.  Co.  v.  Reynolds^  17  Kan. 
251;  Kansas  City,  St.  J.  d  C.  B.  R.  Co.  v. 
Simpson,  30  Kan.  645. 

Green,  (7.,  filed  the  following  opinion  : 
This  was  an  action  for  damages,  com- 
menced in  the  ."District  Court  of  Finney 
County  by  Samuel  A.  Temple,  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany. The  plaintiff  alleged  that  on  the  21st 
day  of  March,  1887.  he  shipped  over  the  de- 
fendant's railroad  from  Kansas  City  to 
Pierceville,  Kan.,  a  bay  mare  and  three 
mules ;  that  a  written  contract  for  the  trans- 
portation of  the  stock  was  made,  a  copy  of 
which  was  attached  to  his  petition  ;   that  the 

18  L.  R  A. 


Railroad  Company  broke  the  contract  by  neg- 
ligently and  violently  striking  the  car  in 
which  the  stock  was  being  transported  against 
another  car,  and  thus  throwing  the  animals 
together  upon  the  floor  of  the  car,  and  injuring 
them;  resulting  in  the  death  of  the  mare  and 
the  crippling  of  the  mules ;  that  the  condition 
of  the  stock  was  made  known  to  the  agent  of 
the  Railroad  Company  at  Pierceville  while 
they  were  in  the  car  at  the  station ;  that  the 
agents  inspected  the  stock,  and  consented 
and  requested  that  the  mare  and  mules  be  re- 
moved from  the  car,  and,  after  such  removal, 
and  before  they  had  been  intermingled  with 
other  stock,  inspected  the  injured  animals; 
that  before  bringing  suit,  and  after  the 
death  of  the  mare,  written  notice  was  given 
to  the  defendant,  through  its  agent,  of  the 
plaintiff's  claim  for  damages.  The  contract 
of  shipping  contained  the  following  con- 
dition: "And  for  the  consideration  before 
mentioned  said  party  of  the  second  part 
further  agrees  that  as  a  condition  precedent 
to  his  right  to  recover  any  damages  for  loss 
or  injury  to  said  stock  he  will  give  notice 
in  writing  of  his  claim  therefor  to  some 
officer  of  said  party  of  the  fiist  part,  or  its 
nearest  station  agent,  before  said  stock  is 
removed  from  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery 
of  the  same  to  said  party  of  the  second  part, 
and  before  said  stock  is  mingled  with  other 
stock."  The  defendant  filed  a  general  de- 
nial, and  for  a  further  defense  alleged  that 
the  plaintiff  had  not  complied  with  the' con- 
dition precedent  in  the  contract  for  trans- 
portation requiring  written  notice  of  the 
claim  for  damages.  The  defendant  filed  a 
demurrer  to  the  plaintiff's  evidence,  which 
was  overruled.  No  evidence  was  introduced 
upon  the  part  of  the  defendant.  The  jury 
returned  a  verdict  for  the  plaintiff  for  the 
sum  of  $345.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  was  rendered 
on  the  verdict.  The  plaintiff  in  error  brings 
the  record  here  for  review,  and  the  principal 
assignment  of  error  is  that  there  was  not  such 
a  substantial  compliance  with  the  condition 
precedent,  as  to  a  written  notice  of  a  claim 
for  damages,  under  the  contract,  as  to  entitle 
the  plaintiff  to  recover. 

Complaint  is  made  tliat  the  court  refused 
certain  instructions  asked  for  by  the  defendant 
in  error,  to  the  effect  that,  if  the  plaintiff 
did  not  give  a  written  notice  of  his  claim  for 
damages  to  some  officer  of  the  railroad  com- 
panv,  or  its  nearest  station  agent,  before  the 
stock  was  removed  from  the  place  of  destina- 
tion or  place  of  del  iverv,  and  before  they  were 
mingled  with  other  stock,  then  their  verdict 
should  be  for  the  defendant.  Further,  that 
if  they  should  find  from  the  evidence  that  the 
plaintiff  did  not  serve  upon  the  defendant  a 
written  demand  for  damages  for  injury  or  loss 
of  the  mare  in  question  until  April  7,  1887, 
after  the  death  of  the  mare,  and  her  removal 
from  the  place  of  destination  or  delivery,  or 
after  the  animals  had  mingled  with  other 
stock,  then  their  verdict  should  be  for  the 
defendant.  We  think  the  instructions  re- 
quested were  properly  refused.  Upon  this 
branch  of  the  case  the  court  instructed  the 
jury  as  follows:    "You  are    instructed  that 
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the  Railroad  Company  has  a  right  to  limit 
their  responsibilities  to  the  owners  in  the 
carrying  of  stuck  or  goods  by  a  special  con- 
tract, so  long  as  the  limitation  does  not  affect 
their  liability  on  account  of  negligence  or 
misconduct.  Plaintiff  further  alleges  that 
the  animals  were  removed  from  the  car  in 
which  the  injury  was  sustained  by  the  advice 
and  with  the  knowledge  and  the  consent  of  the 
employes  of  the  defendant  prior  to  the  time 
that  written  notice  was  ^iven  of  any  claim 
of  damage  because  of  said  injuries.  Should 
you  find  from  the  testimony  that  the  animals 
were  so  removed,  and  that  the  mare  died  from 
the  injuries  so  received,  and  that  the  mules 
were  injured  so  as  to  be  depreciated  in  value, 
and  that  the  death  of  the  mare  and  the  in- 
juries to  the  mules  were  caused  by  the  care- 
lessness and  negligence  of  the  agents  and 
servants  of  the  defendant  Company,  and  that 
the  Company  had  a  good,  fair,  ana  reasonable 
opportunity  to  examine  and  inspect  all  of 
such  stock,  and  to  know  of  its  condition  after 
it  was  removed  without  unreasonable  incon- 
venience, you  will  then  find  that  the  service 
of  the  notice  of  application  for  damages  was 
made  in  due  time,  and  that  the  Company  is 
not  absolved  from  liability  because  of  the 
fact  that  the  written  notice  introduced  in  the 
testimony  was  not  served  upon  the  station 
agent  or  other  employ^  of  the  Company  named 
in  said  contract  prior  to  the  removal  of  the 
stock  from  the  car  at  the  place  of  destination. 
The  purpose  of  such  notice  is  that  the  Com- 
pany may  have  a  fair  and  reasonable  oppor- 
tunity of  examination  and  inspection  of  the 
condition  of  the  live-stock  transported  under 
its  management  before  it  shall  be  placed 
beyond  its  reach  or  beyond  the  possibility 
of  certain  identification." 

Tlie  court  stated  the  law  correct  1  v.  The 
plaintiff  in  error  seems  to  rely  upon  tlie  cases 
of  Gf^giny.  Kaiwis  Pac.  R.  Co.,  12  Kan.  416. 
and  Sprague  v.  Missouri  Pac.  R.  Co.,  34  Kan. 
352.  In  the  fonner  case  no  written  notice 
was  given  for  more  than  a  year  after  the 
cattle  were  injured,  and  in  the  latter  case  no 
notice  was  given  before  suit  was  commenced. 
In  the  case  before  us  written  notice  was  given 
within  a  few  days  after  the  stock  arrived  at 


Pierceville,  and  before  the  mules  were  taken 
from  the  place  of  destination.  While  the 
carrier  may  stipulate  by  contract  that  notice 
of  a  claim  for  damages  shall  be  given  within 
a  specified  time  in  order  to  be  valid,  still  the 
construction  upon  such  stipulations  must  be 
reasonable,  and  adapted  to  the  circumstancea 
of  each  case.  8  Am.  &  Eng.  Encyclnp.  Law, 
15.  This  court  said,  in  the  case  of  Goggin  v. 
Kansas  Pac.  R.  Co.,  supra:  "Of  course  it  ia 
not  understood  that  by  the  phrase  'before  or 
at  the  time  the  stock  is  unloaded, '  it  must 
be  the  identical  moment,  but  so  immediately 
that  the  object  sought  by  the  notice  can  be 
attained.  Nor  would  such  a  notice  be  reason- 
able in  the  case  of  an  ordinary  shipper  who 
did  not  accompany  and  superintend  hia 
stock,  nor  would  it  probably  prevent  a  re- 
covery for  injuries  sustained  which  could 
not  readily  be  seen,  and  actually  should  not 
be  discovered  till  the  time  for  giving  the 
notice  had  expired.**  Riee  v.  Kansas  J^ic.  R. 
Go.  63  Mo.  314.  Oxley  v.  St.  Louts,  K.  C. 
&  xV.  R.  Co.  65  Mo.  629. 

It  is  claimed  that  the  court  erred  in  per- 
mitting a  witness  for  the  plaintiff  to  testify 
to  a  conversation  had  with  some  employe  of 
the  Railroad  Company  at  Argentine,  where 
it  seems  the  stock  was  injured.  In  this  con- 
versation the  employe  told  him  how  the  ac- 
cident had  occurred ;  that  there  had  been  a. 
jam,  and  the  stock  had  been  injured.  The 
evidence  may  not  have  been  competent,  but 
we  fail  to  see  how  the  Railroad  Company 
was  prejudiced.  It  was  established  that  the 
car  and  stock  were  in  good  condition  at 
Kansas  City.  When  next  seen  at  Argentine 
the  mare  and  mules  were  injured,  and  the 
car  damaged.  There  was  no  controversy 
about  there  having  been  an  accident,  and  the 
statement  of  the  employe  of  the  Railroad 
Company  was  immaterial  error.  We  need 
not  notice  the  other  errors,  as  they  are  of  Uic 
same  nature. 

It  is  recommended  that  the  judgment  of  the 
District  Court  he  affirmed. 

Per  Curiam:. 

It  is  so  ordered. 

All  the  Justices  concur. 
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The  duty  to  keep  a  '*  person  ttpon  the 
locomotive  always  upon  the  lookout 
ahead^  impoeed  npon  every  raUroad  company 
by  Mill.  &  V.  Code,  fi  1298,  in  default  of  which  it 
is  by  section  1299  made  responsible  for  all  damages 
from  accident  or  collision,  is  absolute  and  renders 
the  company  liable  for  all  accidents  happening 
while  it  is  running  a  train  with  the  locomotive  at 
the  rear,  whether  it  has  a  lookout  upon  the  front 
car  or  not. 


18  L.  R.  A. 
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ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  favor  of 
plaintiff  in'an  action  brought  to  recover  dam- 
ages for  personal  injuriesi  alleged  to  have  re- 
sulted from  defendant's  failure  to  comply  with 
statutory  requirements  as  to  lookouts.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  6.  Weatherford  for  plaintiff  ie 
error. 

Mr.  John  H.  Watkins  for  defendant  in 
error, 

Snodfprass.  /.,  delivered  the  opinion  of 
the  court : 

The  defendant  in  error  recovereil  judgment 
against  the  Little  Rock  &  Memphis  Railroad 
Company   for  $1,500,  damages  for  injuries 
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sustained  while  drunk  and  asleep  on  its  track 
in  Fulton  Street,  Memphis,  Tenn.  The  ac- 
cident occurred  at  a  point  about  thirty  yards 
north  of  Market  Street,  during  the  night  of 
October  10,  1889,  and  while  the  employes  of 
the  Company  were,  by  means  of  an  engine 
in  the  rear  of  a  train  of  nine  cars,  pushing 
the  train  into  the  Company's  yard  south  or 
Market  Street.  The  front  car  of  this  train 
ran  over  Wilson,  causing  the  loss  of  one  arm 
And  partial  loss  of  the  other.  By  consent  of 
parties,  a  jury  was  waived,  and  the  case  tried 
by  Hon.  W.  D.  Beard,  sitting  as  special 
judge  in  place  of  Judge  Estes,  who  was  in- 
competent. His  finding  of  law  and  facts 
and  judgment  thereon  were  reduced  to  writ- 
ing, and  so  given  on  demand  of  parties. 
They  are,  in  substance  and  effect,  that  the 
Railroad  Company  was  guilty  of  negligence, 
which  proximately  caused  the  injury,  in 
failing  to  keep  a  lookout  at  some  place  on 
the  front  car  of  the  train,  or  on  the  ground, 
either  in  front  of  the  car,  or  on  the  side  and 
so  near  the  road  that  he  could  command  a 
view  of  the  road-bed  in  front  of  the  moving 
train ;  that  a  lookout  so  placed  could  have 
discovered  Wilson  in  time  to  have  prevented 
the  accident,  notwithstanding  Wilson's  neg- 
ligence in  being  there,  and  so  the  Company 
was  responsible  for  failure  to  take  this  pre- 
caution, which  he  held  evidenced  a  lack  of 
rciisonable  care  and  prudence.  The  plain- 
tiff's negligence  was  considered  in  mitigation 
of  damages,  and  recovery  only  to  amount 
stated  was  allowed.  The  Railroad  Company 
appealed,  and  assigned  errors. 

It  is  not  necessary  to  state  them  in  detail, 
because  the  determination  of  one  question 
settles  them  all,  so  far  as  they  relate  to  the 
judgments  on  the  verdicts.  But  there  is  a 
preliminary  one  proper  to  be  noticed.  It 
is  tliat  the  court  erred  in  sustaining  a  de- 
murrer to  the  second  plea,  because  the  dec- 
laration showed  the  accident  within  the 
limits  of  the  City  of  Memphis  and  therefore 
the  Statute  to  prevent  accidents  on  railroads 
(Mill.  &  V.  Code,  §  1298)  does  not  apply. 
This  is  an  erroneous  assumption.  We  have 
held  in  a  case  at  this  term  the  contrary  of 
this  proposition.  We  repeat  the  holding 
here,  but  content  ourselves  by  a  reference  to 
that  case,  without  repetition  of  its  assign- 1 
ment.  Katzentnirgei'  v.  Lano  (Tenn.)  ante, 
185. 

The  material  question,  as  indicated,  as  de- 
termining all  others  involved  in  the  assign- 
ment of  errors,  is  whether  the  Statute  applies 
to  a  train  in  which  the  engine  is  in  the  rear ; 
the  argument  upon  this  being  that  the  Statute 
provides  that  the  lookout  shall  be  upon  the 
locomotive  ahead,  and  only  contemplates  the 
placing  of  a  lookout  ahead  when  the  locomo- 
tive is  leading,  instead  of  following,  the 
train ;  and  this  appears  to  have  been  the  view 
of  the  circuit  judge,  because  he  did  not 
predicate  the  liability  of  the  defendant  upon 
the  failure  to  observe  the  statutory  precau- 
tions, but  upon  the  due  observance  of  com- 
mon-law duty  to  exercise  reasonable  care  and 
prudence. 

There  is,  of  course,  a  manifest  difference 
in  the  situation,  as  respects  the  view  taken 
of  the  law  to  be  applied.  If  the  Railroad 
18L.R.A. 


Company  was  liable  for  failure  to  observe 
statutory  precautions  at  all,  the  burden  of 
proof  is  on  it  to  show  that  it  did  observe  them 
(Code,  §  1300),  and,  if  it  fails  to  show  this, 
it  is  liable  (§  1299) ,  notwithstanding  the  neg- 
ligence of  the  injured  party,  which  can  only 
go  in  mitigation.  If,  however,  it  was  not  a 
case  in  which  the  statutory  precautions  were 
required  to  be  observed  because  of  the  situ- 
ation or  order  of  arrangement  of  the  train, 
then  defendant's  negligence  would  have  to 
be  shown,  and  plaintiff's  might  be  considered 
in  bar  of  the  action,  as  at  common  law, — 
about  the  only  difference  which  our  Statute 
occasions, — for  we  have  repeatedly  held  that 
its  precautions  suggested  were  only  those  in- 
dicated by  the  wisdom  and  prudent  require- 
ment of  the  common  law,  in  cases  where  the 
Statute  is  now  applicable.  In  those  cases, 
however,  where  it  is  not  applicable,  the  onus 
of  proof  remains  as  it  was,  and  the  effect  of 
contributory  negligence  continues  the  same 
as  it  was  at  common  law.  But  it  is  obvious, 
as  has  been  often  held,  that,  if  the  court  ap- 
plied the  right  rule  of  law,  it  is  immaterial 
upon,  what  consideration  it  was  done.  If, 
then,  in  fact,  the  Statute  applied,  the  ruling 
of  the  circuit  judge  was  right,  to  the  effect 
that  the  plaintiff's  negligence  did  not  bar 
the  action,  and  we  must  therefore  determine 
that  question. 

The  argument  that  the  Statute  does  not  ap- 
ply, because  the  engine  was  in  the  rear  of 
the  train  instead  of  in  front,  and  that  conse- 
quently a  lookout  ahead  on  the  locomotive 
is  dispensed  with,  proceeds  upon  the  errone- 
ous assumption  that,  if  the  Railroad  Com- 
pany, for  convenience  or  otherwise,  takes  the 
engine  from  the  front  end  of  the  train,  and 
uses  it  in  the  rear,  or  at  some  other  place  in 
the  train,  a  lookout  is  disposed  with  in  front. 
This  is  manifest  when  we  look  to  the  object  of 
the  Statute.  It  contemplates  an  engine  in 
front,  with  perfect  head- light,  a  bell  to  be 
rung,  and  machinery  for  blowing  the  whistle, 
reversing  the  eijgine,  and  taking  the  precau- 
tions indicated  in  tlie  special  and  general 
terms  of  the  Statutes,  including,  of  course,  a 
place  for  the  lookout  to  be  and  an  engineer, 
fireman,  and  some  other  person  always  there 
as  a  lookout.  Now,  in  case  the  engine  had 
been  in  front,  and  its  head- light  or  machinery 
for  alarm  or  stopping  taken  away  from  it, 
or  the  lookout  taken  off  of  it,  it  would  not 
be  denied  that  the  Company  was  liable ;  but 
because  the  Company  had  taken  not  one,  but 
all,  of  these  things  away,  the  argument  is 
that  it  escapes  statutory  liability.  Thus 
stated,  it  seems  perfectly  manifest  that  the 
proposition  is  erroneous.  Putting  it  in  other 
words,  it  is  that,  although  the  Railroad  Com- 
pany could  not  take  away  any  one  of  these 
and  avoid  liability,  it  could*  take  them  all 
away,  and  do  so.  That  the  whole  includes 
all  of  its  parts  is  a  proposition  not  more  axio- 
matic than  that  all  the  parts  are  necessary  to 
make  up  the  whole.  If,  therefore,  observ- 
ance of  the  Statute  as  a  whole  consists  in 
keeping  an  engineer,  fireman,  or  other  person 
upon  the  locomotive,  always  upon  the  look- 
out ahead,  in  order  that  objects  appearing 
on  the  track  may  be  discovered,  and  the  other 
precautions  taken  for  which  the  Statute  pro- 
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vides,  it  follows  that  all  these  things  are 
accessary  to  be  severally  done,  in  order  that 
the  whole  requirement  be  complied  with. 
The  lookout  must  be  kept  ahead,  on  the  lo- 
comotive, and  the  locomotive  must,  of  course, 
be  kept  there  for  him  to  be  upon,  or  he  can- 
not be  upon  it,  and  kept  in  the  place  required. 
The  keeping  of  the  locomotive  there  is  there- 
fore one  of  the  parts  of  the  observance,  like 
all  others  absolutely  essential  to  constitute 
the  whole  observance.  And  the  same  is  true 
as  to  other  things  not  specifically  mentioned 
as  included  witiin  the  purpose  of  the  Stat- 
ute, and  which,  by  construction,  have  been 
held  essential ;  as  a  head-li^ht  for  night  use 
on  running  trains.  So  of  %ose  things  men- 
tioned in  the  Statute,  and-  properly  belonging 
to  the  engine,  and  parts  of  its.machinery,  as 
the  whistle  and  bell.  These  must  be  ahead  or 
in  front  of  the  train,  because  it  is  not  con- 
templated that  collisions  will  occur  in  the 
rear ;  nor  would  the  Statute  be  met  by  hav- 
ing a  light  and  a  lookout  in  front,  while  the 
engine  is  in- the  rear.  The  Statute  intends, 
not  a  lookout  as  a  formal  matter,  but  a  look- 
out on  the  locomotive  in  front,  and  the  ma- 
chinerv  and  appliances  on  it  at  hand  and  in 
immeaiate  control,  so  that,  as  soon  as  an  ob- 
ject appears,  the  observance  of  it,  and  the 
attempts  to  avoid  collision,  may  be  prompt 
and  immediate ;  for  in  the  majority  of  cases 
they  must  be  so,  if  they  serve  any  purpose. 
To  have  a  lookout,  with  a  lantern  m  front, 
watching  in  a  dim  light  for  an  obstruction, 
which  could  only  be  seen  a  few  yards  off, 
and  then  signaling  an  engineer  in  the  rear, 
to  ring  a  bell  or  blow  a  whistle  far  away 
from  the  object,  and  take  such  precaution  as 
could  be  then  and  there  done  to  avoid  an  ac- 
cident, would  be  practically  to  provide  for 
accidents  instead  oi  against  them.  The  man 
with  the  lantern  could  see,  at  best,  but  a 
short  distance.  The  engineer  must  take 
some  little  time  to  observe  his  signal.  Then, 
when  he  does  so,  if  he  rings  the  bell  or 
causes  the  whistle  to  be  sounded,  he  is  at  a 


greater  distance  from  the  object,  and  these 
alarms  may  not,  therefore,  be  so  well  heard 
or  understood  or  apprehended.  In  this  case 
the  engine  was  270  leet  from  the  front  of  the 
train.  The  Statute,  in  making  the  engineer 
or  fireman  or  some  other  person  on  the  loco- 
motive represent  a  lookout,  manifestly  con- 
templates looking,  alarming,  and  acting  as 
practically  contemporaneous.  It  is  no  more 
contemplated  that  the  engine,  therefore, 
would  be  in  the  rear,  than  tiiat  the  lookout 
should.  Both  must  be  in  front,  if  the  Stat- 
ute is  complied  with. 

It  may  be  argued  that  this  is  inconvenient ; 
that  a  railroad  company  must  sometimes  back 
its  trains  on  its  tracks.  This  may  be  entirely 
true,  but  it  proves  nothing.  The  Company 
can  do  all  its  running  that  way,  if  it  prefers. 
The  Statute  does  not  prohibit  it  absolutely 
and  at  all  events.  The  Statute  merely  makes 
it  liable  for  any  injury  inflicted  while  doing 
so.  If  for  reasons  of  convenience  or  economy, 
the  company  prefers  to  take  the  risk,  it  may 
do  so ;  but  it  cannot  complain  that  it  suffers 
the  legal  consequences  of  the  risk  thus  taken. 
Of  course,  ^it  can  reduce  the  risk  to  a  mini- 
mum, by  keeping  someone  in  front  of  the 
train,  and  warning  off  or  actually  removing 
obstructions.  If  it  prevents  injury,  it  pre- 
vents loss;  but  this  it  must  do  if  it  avoids 
the  consequence  of  disregarding  the  Statute. 
Nothing  else  will  answer.  In  the  present 
case  the  Company  elected  to  attempt  the  run- 
ning of  the  train  in  a  street  without  observ- 
ing the  statutory  precautions,  but  in  the  ob- 
servance of  others  which  it  deemed  sufilcient. 
These,  however,  proved  insufficient,  and 
plaintiff's  injury  was  the  result  of  that  elec- 
tion and  this  judgment.  His  recovery  waa 
the  legal  consequence.  It  was  made  small 
by  properly  considering  his  contributory 
negligence,  and  there  is  nothing,  in  ita 
amount  or  otherwise,  of  which  the  defendant 
can  complain. 

Let  the  judgment  he  affirmed,  with  eoett. 


PENNSYLVANIA  SUPREME  COURT. 


Amelia  Ann  FEARN,  Admx.,  etc.,  of 
John  Fearn,  Deceased,  Appt., 

V, 

WEST  JERSEY  FERRY  CO. 


(. 


.Pa.. 


.) 


1.  A  depoffitiaii  taken  in  an  aetlan  by 
deponent's  wife*  to  which  he  was  made  a 
formal  party,  brought  to  recover  damages  for 


personal  Injuries  to  her,  alleged  to  have  resulted 
from  a  oarrler^s  negUgenoe,  is  not  admissible  In 
an  action  against  the  same  defendant,  prosecuted 
by  the  wife  as  administratrix  of  deponent  to  re> 

.  cover  damages  for  injuries  to  him,  alleged  to 
have  been  received  at  the  same  time  and  place 
and  through  the  same  cause  as  those  sued  for  in 
the  first  action. 

8.  The  mere  ezistenoe»dnrln^  the  storm 
which  eaused  it,  of  snow  on  the  deck  oT 


NOTB.— "•Depoettion"  defined, 

"Deposition  "  Is  a  generic  expression,  embracing 
aU  written  evidence  verified  by  oath,  and  thus  in- 
cludes **  affidavits;"  but,  in  legal  langruage,  a  depo- 
sition is  evidence  given  by  a  witness  under  Inter- 
rogatories, oral  or  written,  and  usually  written 
down  by  an  official  person;  while  an  affidavit  is  the 
mere  voluntary  act  of  the  party  making  the  oath, 
and  is  generally  taken  without  the  cognizance  of 
hiro  against  whom  it  is  to  be  used.  Yet  the  terms 
may  be  convertible,  as  in  the  rules  of  law  of  the 
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supreme  court.    Stimpson  v.  Brooks,  8  Blatohf. 
466,  457;  Anderson,  Law  Diet.  Utle,  DepoeUion. 

When  rejected  as  evidence. 

Depositions,  except  to  perpetuate  testimony,  can- 
not be  read  unless  taken  in  reference  to  an  issue 
made  up  at  tbe  time  they  were  taken.  Morrow  v. 
Hatfield,  6  Humph.  106.  See,  contra^  Blackburn  r. 
Morton,  18  Ark.  884. 

YHiere  a  deposition  was  taken  in  another  case, 
and  there  was  a  stipulation  that  It  should  be  used 


18W. 


Feakn  v.  Wsbt  Jbr8Bt  Fbrry  Co 


36T 


a  ferry-boat  raises  no  presumption  of  neRli- 
ffence  on  the  part  of  the  ferry  company  which 
will  establish  its  liability  to  respond  in  damages 
to  a  passenger  who  receives  injuries  by  falJing 
on  the  slippery  deck. 
8.  Where  the  caii«e  of  the  acddent  by 
which  a  paasen^per  was  injured  is 
known  as  well  to  the  passenger  as  to  the  car- 
rier, the  presumption  of  negligence  which  arises 
from  the  mere  fact  of  the  injury  of  a  pasSBnger 
while  on  the  carrier's  vehicle  has  no  application, 
but  the  passenger  must  affirmatively  show  negll- 
Srenoe. 

(October  6, 1801.) 

APPEAL  by  plaintiff  from  a  judirmeDt  of 
the  Court  of  Common  Pleas.  No.  1,  for 
Philadelphia  County  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrg,  Frank  P.  Priehard  and  J.  Da- 
▼ie  Duffleld*  for  appellant: 

The  deposition  of  John  Feam  was  taken  in  a 
case  in  which  he  was  a  party,  and  read  in  evi- 
dence,  and  the  parties  are  technically  and  in 
fact  the  same,  and  for  the  same  cause  of  action; 
and  it  is  certainly  a  "question''  in  "issue" 
and  was  admissible. 

Act  of  March  28,  1814,  §  1;  Purd.  Dig.  729, 
pi.  84;  Act  of  May  28,  1887,  §  9,  Pub.  Laws, 
161. 

At  common  law,  it  is  generally  deemed  suffi- 
cient for  the  admissibility  of  depositions  taken 
in  one  suit  and  offered  in  another  that  the 
matters  in  issue  were  the  same  in  both  causes, 
and  the  parties  against  whom  the  deposition 


was  offered  had  full  power  to  cross-examine 
the  witness.  Complete  materiality,  or  identity 
of  all  the  parties,  is  not  necessary. 

1  Greenl.  Ev.  §  658;  Haupt  v.  Henninger, 
87  Pa.  188.  See  Kohler  v.  Henry,  4  Phila.  61; 
Hobart  v.  McCoy,  3  Pa.  419;  Qalhraith  v.  Zim- 
merman,  100  Pa.  874;  Fulton  v.  SeUerSy  4 
Brewst.  42. 

Statutes  providing  for  the  perpetuation  of 
evidence  are  in  furtherance  oi  Justice  and  a 
clear  administration  of  the  law,  and  should 
receive  a  liberal  construction. 

Prait  V.  Patterwn,  81  Pa.  114. 

If,  a  deposition  be  evidence  for  any  purpose, 
as  against  a  general  objection  it  is  admissible. 

BatdarffY.  Farmers  Nat.  Bank,  61  Pa.  179; 
Peters  v.  Horbaeh,  4  Pa.  134. 

Under  the  term  "  parties"  are  comprehended 
all  persons  standing  in  relation  of  privies  in 
blood,  privies  in  estate;and  privies  in  law. 

Jaiikson  v.  Lawsan,  15  Johns.  644. 

A  privy  is  a  person  so  connected  with  an- 
other in  an  estate,  a  right  or  liability  as  to  be 
affected  as  he  is  affected. 

Anderson,  Law  Diet,  title  Privy. 

Evidently  a  man  and  wife  joining  in  a  for- 
mer suit  to  her  use  under  the  Act  (not  in  her 
right)  are  both  privies  "in  estate"  and  "in 
law;"  and  the  husband  is  besides  actually  a 
party  and  liable  for  costs. 

See  1  Greenl.  Ev.  §  568;  MagtUy.  Kauffman, 
4  Serg.  &  R.  316;  Clark  v.  Sanderson,  3  Binn. 
192;  Kohler  v.  Henry,  supra;  Otting&r  v.  Ot- 
tinger,  17  Serg.  &  R.  142;  Cooper  v.  Bmith,  8 
Watts,  536. 

The  requirement  in  actions  of  ejectment  that 
titles  should  be  the  same  in  one  action  as  those 
litigated  in  the  other,  in  order  that  the  deposi- 


on  the  trial,  "*  with  the  same  force  and  effect,  and 
subject  to  the  same  exceptions  and  objections  In 
all  respects,  as  tf  taken  in  this  case,'^  the  court  held 
the  effect  of  the  stipulation  was  to  place  the  depo- 
sition upon  the  same  footing  as  if  it  had  been  taken 
in  the  action,  and  said  that  a  party  who  appears  at 
the  time  of  a  deposition,  and  examines  the  witness 
without  objecting:  to  his  competency,  cannot  after- 
wards interpose  the  objection.  Brooks  v.  Crosby, 
22CU.60. 

When  depositions  were  read  on  a  former  trial  by 
consent,  it  was  held  that  upon  a  second  trial  or- 
dered on  appeal,  the  consent  not  bein^r  limited, 
plaintiff  was  entitled  to  read  them.  Yattier  v. 
Hinde,  893  U.  8.  7  Pet.  262,  8  L.  ed.  675,  aflBrming  1 
McLean,  110;  Bdmondson  v.  Barrel!,  2  Craoch,  C.  C. 
228,  232. 

A  deposition  taken  in  another  and  different  cause 
is  not  competent  evidence  against  one  not  a  party 
to  the  suit  in  which  it  was  taken,  to  prove  any  fact, 
except  it  may  be  proper  for  the  purpose  of  show- 
ing notice  of  the  pendency  of  the  proceeding  in 
which  it  was  used.  Cookson  v.  Richardson,  60  BL 
187. 

The  deposition  of  a  plaintiff,  taken  in  the  life- 
time of  a  deceased  party,  cannot  be  read  after  the 
death  of  that  party  when  the  suit  is  against  the  ad- 
ministrator of  the  deceased  (Beaty  v.  McCorkle, 
11  Heisk.  808);  ^nd  it  is  error  to  permit  the  reading, 
over  objection,  of  the  deposition  of  one  who  was  a 
party  to  the  suit  in  his  own  right,  and  also  as  ad- 
ministrator of  a  deceased  party,  where  the  depo- 
nent^s  testimony  was  in  regard  to  statements  and 
transactions  with  his  intestate.  Taylor  y.  May- 
hew,  11  Heisk.  666:  Weeks,  Depositions,  1 474. 

Depositions  taken  in  a  former  case  between  the 
same  parties  cannot  be  read  in  a  case  pending, 
13  L.  R.  A. 


unless  some  peculiar  reasons  exist  making  their 
introduction  necessary,  as  that  the  witnesses  can- 
not themselves  be  called.  O'Harra  v.  Hunt,  10 
Ohio,  4fl0. 

Both  the  state  and  federal  courts  are  substantially 
unanimous  in  holding  that  a  deposition  taken  in  a 
former  suit  is  incompetent  as  evidence  in  a  subse- 
quent trial  against  one  not  a  party  to  the  first  pro- 
ceeding, and  who  was  denied  the  legal  right  to  file 
cross-interrogatories  at  the  time  of  its  issuance,  or 
to  cross-examine  a  hostile  witness  when  on  the 
stand.  Rutherford  y.  Oeddes,  71  U.  8.  4  WalL  220, 
18  L.  ed.  348;  Tappan  v.  Beardsley,  77  U.  8. 10  Wall. 
427,10L.ed.074. 

A  party  is  one  who  appears  on  the  record  as  a 
plaintiff  or  defendant.  Woods  v.  De  Flganlere,  16 
Abb.  Pr.  1, 1  Robt.  fl07,  25  How.  Pr.  682. 

Code  vrovisUms  en  the  mbjecL 

The  California  Code  provisions  allow  depositions 
once  taken  to  be  read  in  evidence,  as  the  language 
of  the  following  section  (2064)  indicates:  ^'  When  a 
deposition  has  once  been  taken  it  may  be  read 
by  either  party  in  any  stage  of  the  same  action  or 
proceeding,  or  in  any  other  action  between  the 
same  parties,  upon  the  same  subject,  and  is  then 
deemed  the  evidence  of  the  party  reading  it.  Depo- 
sitions taken  in  another  court  between  the  same 
parties  and  in  regard  to  the  same  subject  matter 
may  be  read  in  evidence  upon  parol  proof  of  the 
existence  of  such  former  action."  Ayers  v.  Chisum 
(K.  M.)  1  West.  Coast  Rep.  620. 

So  the  deposition  is  admissible,  notwithstanding 
the  complaint  has  been  amended  subsequent  to  the 
taking  thereof,  provided  the  subject  matter  re- 
mains the  same.  Anthony  t.  Savage,  8  Utah,  227. 
See  also  N.  r.  Code  Civ.  Proc.  fi  870  ct  seg. 
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tion  \)e  admissible,  is  fouDded  upon  a  very 
good  reason. 

Sample  v.  Oouhan,  9  Watts  &  S.  68. 

No  such  reason  exists  in  actions  for  negli- 
gence. 

Norris  v.  Monen,  3  Watts,  465;  Rocker  v. 
JamUon,  2  Watts  &  S.  438;  WriglU  v.  Cumpsty, 
41  Pa.  102;  Bath  v.  Bathersea,  5  Mod.  10; 
Ooodrieh  v.  Hanson,  88  IJI.  498. 

Depositions  taken  in  a  former  suit  between 
the  same  parties,  involving  the  same  question 
or  subject  matter,  are  admissible  when  the 
question  arises  again  for  judicial  ^determina- 
tion. 

Wade  V.  King,  19  HI.  801;  ffarger  v.  Thomatt, 
44  Pa.  180;  Meleii  v.  Andrews,  1  Mood.  &  M. 
336;  Slate  v.  Johnson,  12  Nev.  121;  (T Brian 
V.  Com.  6  Bush,  571;  Com.  v.  Richards,  18  Pick. 
434;  United  States  v.  Macomb,  5  McLean,  286; 
Kendrick  v.  State,  10  Humph.  479;  StaU  v. 
McCTBlenis,  24  Mo.  402;  StaU  v.  Baker,  Id. 
437;  State  v.  Harman,  27  Mo.  120. 

Nowhere  is  "matter  in  question,"  or  "sub- 
ject matter,"  construed  as  meaning  "cause  of 
action,"  although  the  latter  is  included  in  the 
former  as  the  less  in  the  greater;  and  of  course 
where  the  cause  of  action  is  the  same,  at  com- 
mon law  even,  "what  a  witness  swore  to  on  a 
former  trial  may  be  given  in  evidence  in  case  of 
his  death." 

Miles  V.  0*Hara,  4  Binn.  Ill;  Lightner  v. 
Wike,  4  Serg.  &  R.  203;  Chess  v.  Chess,  17 
Serg.  &.  R.  410. 

It  is  generally  deemed  sufficient  if  the  mat- 
ters in  issue  are  the  same  in  both  cases,  and 
the  party  against  whom  the  deposition  was 
offered  had  full  power  to  cross-examine  the 
witness 

1  Greenl.  Ev.  §§  164,  553;  Starkie.  Ev.  10th 
ed.  p.  61;  Mathews  v.  CoVburn,  1  Strobh,  L. 
258;  Byke  v.  Crouch,  1  Ld.  Raym.  730;  Buller," 
Nisi  Prius,  7th  ed.  232a;  Williams  v.  Cheney, 
3  Gray,  220;  Long  v.  Davis,  18  Ala.  802;  Krit- 
zer  V.  Smith,  21  Mo.  301:  1  Greenl.  Ev.  §§  123, 
125;  Parry  v.  Parry,  130  Pa.  104;  Hallett  v. 
0*Brien,  1  Ala.  585;  Philadelphia,  W.  d  B,  R. 
Co.  V.  Howard,  54  U.  S.  13  How.  307,  14  L. 
ed.  157;  Louisville  dt  iV:  R.  Co.  v.  Atkins,  2 
Lea.  248;  Ross  v.  Cobb,  9  Yerg;  463;  Yale  v. 
Comst.ock,  112  Mass.  267. 

The  touchstone  of  admissibility  of  deposi- 
tions is  the  power  or  right  to  cross-examine  on 
that  "question"  in  the  issue  (fact  or  facts), 
identical  in  both  cases. 

Ueth  V.  Young,  II  B.  Mon.  278;  Wertz  v. 
May.  21  Pa.  279;  Gilbert,  Ev.  62;  Cornell  v. 
Oreen,  10  Serg.  &  R.  17;  Wolf  v.  Wyeth,  11 
Serg.  &  R.  149;  Hepler  v.  Mt.  Carmel  Sav. 
Bank,  97  Pa.  422;  Warren  v.  Nichols,  6  Met. 
261;  Taylor,  Ev.  8th  ed.  §  709;  Orr  v.  Hadley, 
36  N.  if.  575;  Jackson  v.  Bailey,  2  Johns.  17; 
Cox  V.  Pearce,  7  Johns.  298;  Fitch  v.  Hyde, 
Kirby.  258;  Ray  v.  Bush,  1  Root,  81;  Gardner 
V.  Moult,  10  Ad.  &  El.  464;  SUls  v.  Brown,  9 
Car.  &  P.  601;  Rex  v.  EJriswell,  8  T.  R.  707, 
712,721;  Cazenovey.  Vnughan,  IM&nie&S.  4:. 

This  is  the  case  of  a  passenger  against  a  car- 
rier, who  has  undertaken  to  carry  him  safely, 
and  is  l)ound  to  use  such  precautions  as  "hu- 
man care  and  fbresight"  can  suggest  for  his 
safety  [Sir  James  Mauslield  in  Christie  v. 
Origgs,  2  Campb.  79],  and  provide  such  appli- 
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ances  as  will  contribute  to  and  promote  his 
safety. 

In  the  case  of  an  injury  to  a  passenger  there 
is  a  presumption  of  negligence  on  the  part  of 
the  carrier. 

Erie  A  W.  V.  B.  Go.  v.  Smith,  125  Pa.  259; 
Philadelphia  d  R.  R.  Co.  v.  Anderson,  94  PJl 
851;  Hdbrook  v.  Utica  A  S.  R.  Co.  12  N.  Y. 
286;  Pennsylvania  R.  Co.  v.  MacKinney,  2  L. 
R.  A.  820,  124  Pa.  462;  Spear  v.  Philaddj^, 
W.  db  B.  R.  Co.  11  Cent.  Rep.  643,  119  Pa.  61; 
Philadelphia  db  R.  R.  Go.  v.  Hughes,  11  Cent 
Rep.  832,  119  Pa.  802. 

A  passenger  is  only  required  to  make  out  a 
prima  facie  case  as  against  the  carriers. 

Pennsylvania  R.  Co.  v.  Fuller,  3  Pennyp. 
176;  Sullivan  v.  Philadelphia  &  R.  R.  Co.  80 
Pa.  284. 

An  injury  upon  a  railroad  while  the  passen- 
ger injured  was  in  the  exercise  of  ordinary  care 
IS  prima  facie  evidence  of  the  company's  liabil- 

New  Jersey  R.  db  T.  Go.  v.  Pollard,  89  U.  8. 
22  Wall.  841,  22  L.  ed.  877;  Pawling  v.  Has- 
kins,  132  Pa.  617. 

Frequently  householders,  after  sweeping  off 
the  snow  on  their  pavements,  put  ashes  on  the 
ice  found  underneath.  This  is  an  exhibition 
of  ordinary  care  or  precaution,  and  shows  the 
common-sense  judgment  of  the  community  as 
to  what  ordinary  or  reasonable  care  is  whea 
there  is  ice  or  snow  on  the  pavement,  and  there 
is  no  reason  why  it  should  not  be  law  as  to 
carriers.  If  the  ice  caused  the  plaintiff  to  fall,  it 
is  proper  for  the  jury  to  consider  whether,  un- 
der all  the  circumstances  proven,  it  was  al- 
lowed to  remain  an  unreasonable  length  of 
time. 

Seymour  v.  Chicago,  B.  db  Q.  R.  Go.  3  Bisa. 
43;  BewireY.  Bailey,  131  Mass.  169:  Nesiie  ▼. 
Second  db  Third  Streets  Pass.  R.  Co.  4  Cent. 
Rep.  699,  113  Pa.  300;  Mahoney  v.  MetrapoU- 
tan  R.  Co.  104  Mass.  73;  Dixon  v.  Brooklyn 
City  db  N.  R.  Co.  1  Cent.  Rep.  298,  100  N.  Y. 
170;  Weston  v.  New  York  Elev.  R.  Co.  78  N. 
Y.  595;  Sltepperd  v.  Midland  R.  Co.  20  Week. 
Rep.  705;  Davis  v.  London  db  B.  R.  Co.  2  Foal. 
&  F.  588;  Ijangmore  v.  Great  Western  R.  Cb. 
19  C.  B.  N.  S.  183;  McLean  v.  Burbank,  11 
Minn.  277. 

Carrier  must  provide  cars  or  vehicles  ade- 
quate, that  is,  sufficiently  secure  as  to  strength 
and  other  requirements;  and  for  the  slightest 
fault  or  negligence,  in  that  regard,  the  carrier 
is  liable. 

Pennsylvania  R.  Co.  v.  Roy.  102  U.  8,  451, 
26  L.  ed.  141. 

Messrs.  A.  H.  Wintersteen  and  Georg<e 
Tucker  Bispham,  for  appellee: 

In  order  for  notes  of  prior  testimony  to  be 
admissible  in  a  subsequent  proceeding  three 
conditions  must  co-exist:  (1)  an  opportunity 
to  cross-examine  in  the  earlier  suit;  (2)  the  same 
parties  in  interest  in  both  suita;  (8)  the  issues  in 
the  two  suits  must  involve  the  same  subject 
matter. 

Haupt  V.  Henninger,  87  Pa.  138. 140;  Harger 
V.  Thomas,  44  Pa.  128,  180;  Miles  v.  C^Hara, 
4  Binn.  108,  111;  NorrU  v.  Monen,  8  Watts, 
465;  Sample  v.  Goulson,  9  Watts  &  S.  ft8;  1 
Wharton,  Ev.  §  177. 

The  appellant  seeks  to  avail  herself  of  the 
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rale  of  a  presumption  of  negligence  in  case  of 
accident  to  a  passenger.  But  where  the  cause 
of  the  accident  is  known,  the  plaintiff  must  al- 
ways show  a  duty  of  the  defendant  to  the 
plaintiff  violated  before  any  presumption  of 
negligence  whatever  arises. 

Tfarieyy.  Philadelphia  Traction  Co.  132  Pa. 
58;  llayman  v.  Pennsylvania  /?.  Co.  10  Cent. 
Bep.  835.  118  Pa.  508. 

'  The  only  negligence  that  can  exist  in  these 
cases  is  in  allowing  the  snow  and  ice  to  ac- 
cumulate and  remain  an  unreasonable  time  in 
a  dangerous  condition. 

Nedie  v.  Second  &  Third  Streets  Pass.  R.  Co. 
113  Pa.  800,  304;  McDonald  v.  Chicago  &  N. 
W.  R.  Co.  26  Iowa,  124;  Wood,  Railway  Law, 
p.  1166;  Wharton,  Neg.  §  821. 

What  is  required  of  the  company  is  not  the 
warranty  of  the  safely  of  everybody  from  ever>  - 
thing,  but  such  diligence  as  a  good  business 
man  in  such  matters  is  accustomed  to  use. 

Stanton  v.  SpringiUld,  12  Allen,  566;  Matteh 
Chnnk  v.  Kline,  100  Pa.  119;  McLaughlin  v. 
Garry,  77  Pa.  113;  Denhardt  v.  Philadelphia, 
16  Phila.  47;  Hanson  v.  Warren,  22  W.  N.  C. 
183. 

McCollnm,  J.,  delivered  the  opinion  of 
the  court: 

The  questions  which  confront  us  in  this 
case  are,  first,  whether  the  deposition  of  John 
Fearn  was  admissible,  and  second,  whether 
there  wi^  error  in  the  refusal  to  take  off  the 
nonsuit.  The  deposition  was  taken  in  a  suit 
in  the  circuit  court  of  the  United  States  in 
which  Mary  Ann  Fearn  was  the  plaintiff  and 
the  West  Jersey  Ferry  Company  was  the  de- 
fendant. In  that  action  the  plaintiff  claimed 
damages  for  personal  injuries  caused  by  the 
allegSl  negli§;ence  of  the  defendant  Com- 
pany. In  this  case  the  administratrix  of 
John  Fearn  claims  that  he  received  an  in- 
jury through  the  negligence  of  the  same 
Company,  which  caused  his  death.  It  is 
contended  by  the  appellant  that  the  injuries 
for  which  these  suits  were  brought  were  re- 
ceived at  the  same  time  and  place,  and  were 
attributable  to  the  same  cause,  to  wit :  the 
neglect  of  the  defendant  Company  to  keep 
its  boat  in  a  reasonably  safe  condition  for 
the  ingress  and  egress  of  its  passengers.  As- 
suming that  the  claim  of  the  appellant  is 
correct,  it  does  not  follow  that  a  deposition 
taken  in  one  action  is  admissible  as  evidence 
in  the  other.  The  actions  are  not  between 
the  same  parties,  although  we  have  the  same 
defendant  in  each.  The  fact  that  the  plain- 
tiff in  the  first  action  was  the  wife  of  the 
plaintiff  in  this  action,  or  that  she  is  now 
his  widow  and  administratrix,  can  make  no 
difference  in  the  rule  which  allows  testimony 
taken  in  one  action  to  be  given  in  evidence 
on  the  trial  of  another  which  involves  the 
same  subject  matter  and  is  between  the  same 
parties  or  their  privies.  The  joinder  of  the 
husband  in  the  former  suit  was  merely  for- 
mal, and  it  did  not  give  him  control  of,  or 
an  interest  in,  it.  It  was  the  wife's  claim 
that  was  litigated,  the  judgment  was  ob- 
tained in  her  right,  and  it  was  exclusively 
hers.  Identity  of  subject  matter  in  whole 
or  in  part,  and  identity  of  parties  in  interest, 
must  unite  to  render  a  deposition  in  one  case 
13  L.  R.  A. 


admissible  in  another.  This  is  the  doctrine 
of  our  cases,  of  the  Act  of  1814,  and  of  the 
Act  of  1887,  which  contains  the  last  legisla- 
tive deliverance  on  this  subject.  Haupt  v. 
Henninger,  37  Pa.  188;  Harger  v.  Thomas, 
44  Pa.  128 ;  Act  of  •  March  28,  1814  (Purd. 
Dig.  10th  ed.  625);  Act  of  May  23,  1887 
(Pub.  Laws,  158). 

The  appellant's  offer  was  not  within  this 
rule  and  the  deposition  was  properly  rejected. 

In  considering  the  question  raised  bv  the 
second  specification  of  error  it  mdst  be  Dome 
in  mind  that  there  is  no  evidence  in  the  case 
which  suggests  any  defect  in  the  construc- 
tion of  the  boat,  and  that  the  sole  complaint 
is  that  its  deck  was  slippery.  This  condi- 
tion and  its  Cixuse  are  adequately  described 
in  the  appellant's  testimony.  It  appears  that 
it  commenced  snowing  about  the  time  Fearn 
left  the  Pennsylvania  Station  for  the  ferry 
and  that  it  was  snowing  when  he  entered  the 
boat.  As  a  result  of  the  brief  storm,  then 
in  progress,  the  deck  was  covered  with  a 
thin  coating  of  snow,  and  in  crossing  it  to 
reach  the  cabin  he  slipped  and  fell.  Nearly 
five  years  after  this  occurrence,  alleging  that 
he  was  injured  by  his  fall  and  that  it  was 
caused  by  the  negligence  of  the  defendant 
Company,  he  brought  this  action.  After  his 
death  his  administratrix  was  substituted  as 
plaintiff  and  on  the  trial  the  evidence  of  his 
widow  and  son  was  relied  on  to  sustain  the 
charge  of  negligence.  This  developed  the 
situation  at  the  time  of  the  accident,  the 
commencement  and  progress  of  the  snow 
storm  and  tlie  condition  of  the  boat  as  af- 
fected by  it,  substantially  as  we  have  stated. 
Assuming,  as  the  appellant  contends,  that 
the  cause  of  the  accident  was  the  slippery 
condition  of  the  deck,  it  is  obvious  that  this 
condition  was  produced  by  the  snow  falling 
upon  it.  It  is  not  pretended  that  it  was  the 
duty  or  within  the  power  of  the  Company  to 
prevent  the  snow  falling  on  the  deck  of  its 
boat,  but  it  is  claimed  that  its  obligation  to 
its  passengers  required  it  to  immediately  re- 
move the  snow  and  restore  the  condition 
which  existed  before  the  storm.  It  is  well 
known  that  rain  or  snow  falling  upop  the 
sidewalks  of  a  town  or  city,  the  steps  and 
platforms  of  railway  cars,  and  the  decks  of 
ferry-boats  will  render  them  slippery  and 
consequently  more  difficult  to  walk  upon. 
But  it  is  not  practicable  to  absolutely  pre- 
vent this  condition  while  the  rain  or  snow  is 
falling,  and  the  mere  existence  of  it  during 
the  storm  which  causes  it  raises  no  presump- 
tion of  negligence  on  the  part  of  the  munic- 
ipality, the  railway  or  ferry  company.  In 
our  case  it  commenced  snowing  but  a  few 
minutes  before  the  accident  and  was  snowing 
at  the  time  of  it.  There  was  no  accumula- 
tion of  ice  or  snow  on  the  deck  formed  or 
left  there  from  a  prior  rain  or  snow  fall. 
There  was  not  a  spark  of  evidence  from  which 
an  inference  could  be  drawn  that  there  was 
any  ice  on  the  deck  where  Fearn  crossed  it. 
Where  the  snow  was  displaced  by  his  fall 
the  deck  had  a  slippery  appearance  caused 
by  the  moisture  from  the  snow  upon  it.  It 
is  shown  by  the  testimony  and  the  photo- 
gi-aphs  produced  by  the  appellant  on  the 
trial  that  it  was  the  same  appearance  pre- 
24 
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Rented  by  the  decks  of  ferry-boats  of  like 
construction,  in  a  rain  storm,  or  when  wet 
from  any  cause.  It  was  therefore  incumbent 
upon  the  appellant  to  prove  an  omission  or 
violation  of  a  duty  which  the  company 
owed  to  him.  The  cause  of  the  accident  was 
known  as  well  to  the  appellant  as  to  the 
Company.  In  such  case  the  presumption  of 
negligence  arising  from  the  mere  fact  that  a 
passenger  was  injured  while  on  the  appel- 
lant's boat  has  no  application.,  Dehitrare, 
L.  &  W.  R.  Co.  V.  Napheya,  90  Pa.  135; 
Hayman  v.  Pennsyltania  JR.  Co.  118  Pa.  508, 
10  Cent.  Rep.  885 .  and  Farley  v.  Philadel- 
phia Traction  Co.  132  Pa.  58.  As  the  appel- 
lant failed  to  show  any  omission  or  viola- 
tion of  duty  by  the  Company  in  connection 
with  the  cause  of  the  accident,  we  think  the 
nonsuit  was  properly  ordered.  We  find 
noUiing  in  Nedie  v.  Second  &  Third  Streets 
Pass.  R  Co.,  113  Pa.  300,  4  Cent.  Rep.  699, 
which  is  in  conflict  with  this  conclusion. 
In  that  case  there  was  ice  on  the  step  of  the 
car.  cahsed  by  a  storm  the  day  before,  and 
the  ice  "had  been  suffered  to  remain  on  the 
step  from  the  previous  day, "  and  it  was  held 
that,  "whether  it  remained  there  for  such 
time  and  in  such  form  as  to  establish  the 
negligence  of  the  defendant"  was  a  question 
for  the  jury.  Here  there  was  only  a  slippery 
condition  of  the  deck  caused  by  a  storm  in 
progress  when  the  accident  occurred. 
Judgment  affirmed. 


W.  F.  HALLSTEAD,  Guardian  of  Mary  E. 
Clapp  et  al., 

V. 

Levi  CURTIS  et  al.,  Appts. 

2  Cases. 
( Pa. ) 


1.   To  hold  the  owners  of  an  insolvent 
bankindividnally  liable  as  pajrtners 


for  its  debts  plaintiff  must  show  that  it  was  a 
partnership  enterprise  of  which  defendants  were 
members;  and  until  a  prim  a  facie  case  of  partner- 
ship is  made  out  the  burden  cannot  be  placed  on 
defendants  of  showincr  that  it  was  incorporated 
or  was  a  limited  partnership,  to  relieve  themselves 
from  liability. 

8.  Evidence  tending  to  show  the  organ- 
isation of  a  bank  under  a  legal  char- 
ter* the  holding  of  stock  in  it  and  the  receipt  of 
dividends  thereon  is  sufficient  to  make  a  question 
for  the  Jury  whether  the  bank  was  not  a  corpora- 
tion rather  than  a  partnership  concern. 

8.  If  the  absence  of  the  books  and  pa- 
pers of  an  insolvent  bank  aflfords  a 
presumption  as  to  its  character  against 
either  party  to  a  suit  to  hold  members  of  the  con- 
cern individually  liable  a«  pi^rtners  for  its  debts, 
it  must  be  against  plaintiff  where  the  documents 
are  in  possession  of  his  witneas  in  another  State, 
beyond  the  reach  of  process^wbile  defendants  are 
simply  small  stockholders  without  means  of 
reaching  them  or  compelling  their  production. 

(October  5, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Bradford 
County  in  favor  of  plaintiff  in  an  action 
brought  to  hold  defendants  individually  liable 
as  partners  for  the  debts  of  an  insolveot  bank- 
inflf  concern.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.!}.  A.  Overton  and  M.  F.  Elliott, 
for  appellant,  Levi  Curtis: 

To  constitute  a  partnership  as  between  the 
parties  there  must  be  a  contract  making  them 
such. 

Story,  Partn.  §  2,  p.  2. 

Persons  can  only  become  partners  as  to  each 
other,  or  become  liable  as  partners  to  third 
persons  either  by  contracting  the  legal  relation 
of  partners  inter  se  or  by  holding  themselves 
out  to  the  world  as  such. 

Collver,  Partn.  §6;  ffedge^s  App.  68  Pa.  278- 
278;  Thompson  v.  Toledo  First  JSat.  Bank,  111 
U.  S.  529,  28  L.  ed.  507;  Denithome  v.  Hook,  8 
Cent.  Rep.  124, 112  Pa.  240. 


Note.— Bcm^tna  a  legitimate  otjject  of  co-vartner- 
ship. 

The  objects  of  a  co-partnership  may  embrace  all 
kinds  of  legitimate  and  lawful  enterpriw.  Chester 
V.  Diokerson,  64  N.  Y.  1.  46  Howf  Pr.  328,  13  Am. 
Bep.6G0. 

And  it  need  not  be  confined  to  dealings  in  per- 
sonal property,  but  may  embrace  operations  in 
real  estate.  Ludlow  v.  Ck)oper,  4  Ohio  St.  l;9Buflum 
V.  BufFum.  49  Me.  108;  Covrlea  v.  Ghirrett,  30  Ala.  841. 

But  the  business  must  be  a  lawful  one,  and  not 
contemplate  a  fraud  or  a  violation  of  law  or  a  moral 
duty.  Bartle  v.  Nutt,  89  U.  S.  4  Pet  184, 7  L.  ed.  825; 
Gordon  v.  Howden,  12  Clark  &  F.  237. 

ITie  partnership  reiation:Zhow  proved. 

The  actual  existence  of  a  partnership  may.be  dis- 
closed by  evidence  which  establishes  (1)  a  distinct 
agreement  for  a  partnership  in  so  many  words ;  or 
(2)  an  agreement  to  share  profit  and  loss :  or  (3)  an 
agreement  to  share  profits;  or  (4)  such  a  state  of 
things  as  is  suflicient  to  establish  a  quasi  partner- 
ship.   1  Lindley,  Partn.  6  91, 141-147. 

Evidence  of  general  reputation  that  one  is  a  part- 
ner in  a  firm  is  incompetent  to  charge  him  as  such, 
and  while  a  formidable  array  of  authorities  sus- 
tains this  proposftloUf  there  is  some  serious  dissent, 
which  is  entitled  to  consideration.  Our  first  stat^ 
13  L.  R  A. 


ment,  however,  is  supported  bv  the  following  au- 
thorities: Hunt  V.  Jucks,  1  Uayw.  173, 1  Am.  Dec 
665;  Carter  v.  Douglass,  2  Ala.  499;  Campbell  v. 
Hastings,  29  Ark.  612;  Hicks  v.  Cram,  17  Vt.  440; 
Carlton  v.  Ludlow  Woolen  Mill,  27  Y t.  496;  HalUday 
V.  McDougall,  20  Wend.  81,  22  Wend.  264;  Smith  v. 
Grifllth,  3  Hill,  383, 38  Am.  Dec.  639;  Brown  v.  Cran- 
dall,  11  Conn.  92;  Sinclair  v.  Wood,3  CaL  96;  Bowen 
V.  Rutherford,  60  lU.  41,  14  Am.  Rep.  25;  Earl  ▼. 
Hurd,  6  Blackf .  248;  Scott  v.  Blood,  16  Me.  192;  God- 
dard  v.  Pratt,  16 Pick.  412;  Sager  v.Tupper,38Mich. 
258;  Lockridge  v.  Wilson,  7  Mo.  660;  Southwick  ▼. 
McOovern,  28  Iowa,  633 ;  Tumlin  v.  Goldsmith,  40 
Ga.  221. 

Upon  the  issue  as  to  whether  a  member  of  a  firm 
is  a  dormant  partner,  evidence  of  a  general  reputa- 
tion is  admissible.  Metcalf  v.  Ofllcer,  1  McCrary, 
325;  Rice,  Evidence,  1166. 

The  contradiction  referred  to  as  to  the  integrity 
of  this  proposition  is  best  evidenced  by  the  decision 
hi  Bowen  v.  Rutherford,  60  DL  41. 

Corporate  existence^  how  shotm. 
Where  a  company  has  been  Incorporated  by  a 
special  Act  of  the  Legislature,  it  is.  In  general,  suf- 
ficient to  give  in  evidence  the  Statute,  and  to  sbow 
the  actual  use  of  the  privileges  of  an  incorporated 
company  under  the  name  designated  in  the  Act»  to 


1891. 


Hallbtead  v.  Gurtib. 


871 


Plaintiff  having  dealt  with  a  ds  facto  corpo- 
ration, as  such,  cannot  now  be  permitted  to 
show  that  it  was  not  one  dejure. 

Blanefiard  v.  KauU,  44  Cal.  440;  Cochran  v. 
Arnold,  58  Pa.  399;  Fay  v.  J^^oble,  7  Gush.  188; 
8pahr  v.  Farmers  Bank,  94  Pa.  429. 

Where  persons  supposing  in  good  faith  that 
they  are  incorporated  and  stockholders  in  a 
valid  corporation  do  business  as  a  corporation 
for  a  series  of  years  without  the  corporate  ex- 
istence bein^  challenged  by  the  State,  parties 
who  deal  with  the  company  as  a  corporation 
cannot  hold  the  stockholders  personally  liable 
in  case  they  afterwards  discover  that  the  com- 
pany was  not  validly  incorporated  in  conse- 
quence of  some  defect  or  irregularity  in  the 
proceedings  of  the  supposed  incorporation. 

OarUide  Coal  Co.  v.  Maxwell,  22  Fed.  Elep. 
197,  6  Am.  &  Eng.  Gorp.  Gas.  859. 

Messrs.  E.  Overton  and  H.  F.  Maynard 
for  appellant,  Michael  Goleman. 

Mesars.  £•  N.  Willard,  Everett  Warren 
and  Rodney  A.  Mercurt  for  appellee: 

Individual  members  cannot  set  up  their  own 
faults  or  mistakes  of  organization,  or  false' and 
fraudulent  representations  whereby  they  were 
induced  to  b(^ome  stockholders,  as  a  defense 
against  creditors. 

McHose  v.  Wheeler,  45  Pa.  32. 

Even  if  it  were  true  that  the  appellant  was 
induced  to  subscribe  for  his  stock  by  false  and 
fraudulent  representations  imputable  to  the 
company,  yet,  as  the  rights  of  the  creditors 
have  intervened  subsequent  to  the  time  the  ap- 
pellant became  a  stockholder,  his  remedy,  if  he 
has  any,  is  a  special  action  on  the  case  for  fraud 
againstthe  individuals  bv  whom  the  fraud  was 
perpetrated,  but  it  affords  no  defense  to  pro- 
ceedings instituted  by  a  creditor. 

2  Lindley,  Partn.  §  528;  Morawetz,  Priv. 
Corp.  §  595;  Kerr,  Fraud,  §§  829,  880;  Hen- 
derson V.  Boyal  British  Bank,  7  El.  &  Bl.  856; 


Powis  V.  Harding,  I.  G.  B.  N.  S.  531;  Oakes  v. 
Turquand,  L.  R  2  H.  L.  825;  Stone  v.  City 
<fc  County  Bank  {Collins  v.  City  <&  County 
Bank),  L.  R.  3  G.  P.  Div.  282,  30  Moak,  Eng. 
Rep.  156;  Tennent  v.  City  of  Glasgow  Bank, 
L.  R.  4  App.  Gas.  615, 33  Moak,  Eng.  Rep.  895; 
Hotildsworth  V.  City  of  Qktsgow  Bank,  L.  R.  5 
App.  Gas.  317;  Upton  v.  Hanshrough,  10  Nat. 
Bankr.  Reg.  369;  Michener  v.  Payson,  13  Nat. 
Bankr.  Reg.  49;  Upton  v.  Knglehart,S  Dill  496; 
Turner  v.  Granger's  L.  &  H.  Ins.  Co.  65  Ga. 
649;  Hamilton  v.  Grangers  L.  dh  H.  Ins.  Co. 
67  Ga.  145;  Duffietd  v.  Barnum  W.  &L  Works, 
7  West.  Rep.  606,  64  Mich.  293;  Ogilvie  v.  Knox 
Ins.  Co.  63  U.  8.  22  How.  380,  16  L.  ed.  349; 
Upton  V.  Tnbilcftck,  91  U.  8.  45,  23  L.  ed.  203. 

Partnership  may  be  formed  not  only  by  ex- 
press agreement,  but  may  grow  out  of  trans- 
actions or  relations  in  whicn  the  word  "part- 
nership" is  not  uttered. 

Parsons.  Partn.  pp.  8,  9;  1  Lindley,  Partn. 
§§  17,  19,  20;  Gook,  Stock  &  Stockholders. 
^  506;  Be  Mendenhall,  9  Nat.  Banki.  Reg.  497; 
Whipple  V.  Parker,  29  Mich.  369;  Foster  v. 
Moulton,  35  Minn.  458;  National  U.  Bank  of 
Watertown  v.  La?idon,  45  N.  Y.  412. 

The  Home  Savings  Bank  of  South  Waverly 
although  it  possesses  many  of  the  elements  of 
a  joint-stock  company,  is  nearer  a  partnership. 

Be  Oliver's  Estate,  9  L.  R.  A.  421, 186  Pa.  68. 

But  whether  it  is  a  joint-stock  company  or  a 
partnership,  the  liability  of  the  appellant  ^is 
practically  the  same.  jn^ 

Gook,  Stock  &  Stockholders,  §  508;  Kel- 
logg Bridge  Co.  v.  United  States,  15  Gt.  Cl.  Ill; 
Westcott  V.  Fargo,  61  N.  Y.  542;  Witherhead 
V.  Allen,  3  Keyes,  362. 

All  unincorporated  banks  are  partnerships. 

Hess  V.  Werte,  4  Serg.  &  R.  359;  Witm^  v. 
Schlatter,  2  Rawle,  359;  Bidgely  v.  Dobson,  3 
Watts  &  S.  118;  Beaver  v.  McGrath,  50  Pa.  479; 
Be  Fry's  Account,  4  Phila.  183;    Protchett  v. 


entitle  one  to  maintain  an  aotlon  against  the  corpo- 
ration. NarraKansett  Bank  v.  Atlantic  Silk  Go.  3 
Met.  282;  Cane  v.  Brifirbam,  39  Me.  36;  fMerofaants 
Bank  of  St.  Louts  v.  Harrison,  39  Mo.  433;  Hajnes 
V.  Brown,  36  N.  H.  545.  See  Anfir.  &  A.  Corp.  6  635. 
.  The  ezistenoe  of«,the  corporation  ma7;be  proved 
by  producing  the  books  of  :the  company  containing 
the  license  issued  to  the  corporation  by  an  officer  of 
the  State,  under  a  statute,  to  enable  it  to  act  as 
such.    Culver  v.  Third  Nat.  Bank,  64011.  528. 

It  may  also  be  proved  by  a  certified  notice  of  the 
formation  of  the  corporation,  made  in  pursuance 
of  the  statute,  sworn  to  by  its  president,  treasurer, 
clerk  and  directors,  and  recorded,  as  provided  by 
the  Statute,  in  the  registry  of  deeds.  Chamberlhi 
V.  Huguenot  Mfg.  Co.  118  Mass.  588. 

Ne0/igenc6  not  subject  to  a  standard  rvie. 

It  is  Impossible  to  give  the  measure  of  culpable 
negligence  In  those  occupylnir  fiduciary  relations 
for  all  cases,  as  the  degree  of  care  required  depends 
upon  the  subjects  to  which  it  is  to  be  applied.  First 
Nat  Bank  of  Lyons  v.  Ocean  Nat.  Bank,  60  N.  T.  278. 

What  would  be  slight  neglect  in  the  care  of  a 
quantity  of  Iron  might  be  gross  neglect  in  the  care 
of  a  jeweL  What  would  be  slight  neglect  In  the 
care  exercised  in  the  affairs  of  a  turnpike  corpora- 
tion, or  even  of  a  manufacturing  corporation, 
might  be  gross  neglect  in  the  care  exercised  in  the 
management  of  a  savings  bank  intrusted  with  the 
savings  of  a  multitude  of  poor  people,  depending 
for  its  life  upon  credit  and  liable  to  be  wrecked  by 
the  breath  of  suspicion.    Hun  v.  Cary,  82  N.  Y.  66. 

18L.  a  A. 


The  relation  between  bank  ojgHeials  and  depositors. 

The  relation  and  relative  obligations  arising  be- 
tween  a  bank  and  its  depositing  customers  are  in 
general  simply  those  of  debtor  and  creditor.  Foley 
V.  HIU,  2  H.  L.  Caa.  28;  .Etna  Nat.  Bank  v.  Fourth 
Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep.  814;  Boyden  v. 
Bank  of  Cape  Fear,  65  N.  C.  13;  Allen  v.  Fourth  Nat. 
Bank  of  New  York.  5  Jones  ^  8. 137,  50  N.  Y.  12; 
Buchanan  F.  Oil  Co,  v.  Woodman,  1  ^un,  639,  4 
Thomp.  &  C.  198;  1  Wait,  Act.  &  Bet.  502. 

The  relation  between  a  savings  bank  and  its  trus- 
tees or  directors  is  that  of  principal  and  agent,  and 
that  between  the  trustees  and  depositors  is  similar 
to  that  of  the  trustee  and  cestui  gtie  trust.  If  such 
trustees  transcend  the  limits  placed  upon  their 
power  in  the  charter  of  the  bank  and  cause  damage 
to  the  bank  or  its  depositors,  they  are  liable.  Hun 
V.  Cary,  82  N.  Y.  66. 

Each  partner  IS  personally  responsible  for  the  ob- 
ligations and  liabilities  of  the  partnership,  whether 
on  contract  or  for  torts,  and  his  property  may  be 
taken  on  execution  or  attachment  againstthe  firm, 
although  the  firm  may  be  solvent.  Parsons,  Partn. 
68, 849;  Woolley  v.  Kelly,  1  Barn.  &  C,  88;  Nicholson 
V.  Janeway,  16  N.  J.  Bq.  285;  Bryant  v.  Hawkins,  47 
Mo.  410;  Villa  v.  Jonte,  17  La.  Ann.  9;  5  Field,  Law- 
yer's Briefs,  6  6.  See  note  to  Marshall  v.  Farmers  St 
M.  Sav.  Bank  (Va.)2  L.  R.  A.  584. 

As  to  the  distinction  between  saving  banks  and 
banks  of  deposit,  see  tiote  to  Lewis  v.  Lynn  Inst, 
for  Sav.  (Mass.)  1  L.  R.  A.  785. 
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Sehaefer,  11  Phila.  166;  Schamburg  v.  Fowler, 
25  Pittsb.  L.  J.  148;  Thomson's  EstaU,  5  W.  N. 
€.14. 

So  are  unincorporated  joint-stock  companies. 

Kramer  v.  Arthurs,  7  Pa.  165;  Hedge's  App. 
63  Pa.  273;  darkens  App.  107  Pa.  436;  Ee  Oli- 
ver's Estate,  9  L.  R  A.  421, 186  Pa.  43. 

Tbe  shareholders  are  therefore  each  person- 
ally liable  for  all  tbe  debts  of  the  bank. 

2  Lindley,  Partn.  ^§  1088,  1421. 

Where  persons  enter  into  articles  of  associa- 
tion for  banking  purposes,  and  without  any 
charter  assume  a  name,  open  a  stock  book, 
subscribe  for  shares  of  stock,  and  a  portion 
pay  small  sums  thereon,  hold  meeting,  elect 
directors,  publish  the  names  of  such  directors, 
enter  into  and  transact  business  as  a  bank,  they 
are  all  liable  us  partners. 

Pettis  V.  Atkins,  60  111.  454;  Hodgson  v.  Bald- 
inn,  65  111.  532;  Boston  <&  A.  B.  Co.  v.  Pear- 
son, 128  Mass.  445;  Jessup  v.  Carnegie^  12 
Jones  &  S.  261;  Shnmburg  v.  Buqgles,  83  Pa. 
148;  Clark  v.  Fletcher,  96  Pa.  416;  Shamburg 
V.  Abbott,  2  Cent.  Rep.  302,  112  Pa.  6;  Christy 
V.  Sill,  131  Pa.  492;  ^eiterhauser  v.  Shaver, 
29  PitU^b.  L.  J.  213. 

A  participant  in  profits  directly  as  such,  no 
matter  what  may  be  the  arrangement  between 
the  parties,  is  as  to  third  persons  a  partner. 

Oill  V.  Kuhn,  6  Serg.  &  R.  839;  Churchman 
V.  Smith,  6  Whart.  148;  Edwards  v.  Tracy,  62 
Pa.  3H0:  Be<d  v.  Kremer,  2  Cent.  Rep.  64,  111 
Pa.  486;  Caldwell  v.  Miller,  127  Pa.  442. 

And  one  who  shares  in  the  profits,  although 
his  name  may  not  be  in  the  firm,  is  responsible 
for  all  its  debts. 

Winshipv.  Batik  of  United  States,  30  U.  S.  5 
Pet.  560,  8  L.  ed.  227. 

Two  things  must  be  shown  to  establish  the 
existence  of  a  corporation  de  facto,  viz.:  first, 
the  existence  of  a  charter  or  some  law  under 
which  such  a  corporation  with  the  powers  as- 
sumed mi^ht  be  created;  second,  a  user  by  the 
party  assuming  to  be  such  corporation,  of  the 
rights  claimed  to  be  conferred  by  such  charter 
or  law. 

Metlwdist  Epis.  U,  Church  v.  Pickett,  19  K 
Y.  482. 

One  who  contracts  with  others  under  a  cor- 
porate name  believing  that  he  is  contracting 
with  a  corporation,  when  none  in  fact  exists,  is 
not,  in  a  suit  against  such  i)erson8  to  enforce 
the  contract,  estopped  to  deny  that  they  were 
a  corporation. 

Glenn  v.  Bergamann,  2  West.  Rep.  597,  20 
Mo.  App.  343;  Hurt  v.  Salisbury,  55  Mo.  310; 
Sfieble  V.  Strong,  128  Pa.  315;  Cook,  Stock  & 
Stockholders,  §  233. 

Williamst  /.,  delivered  the  opinion  of 
the  court : 

The  learned  judge  before  whom  this  case 
was  tried  correctly  stated  the  principles  that 
controlled  the  liability  of  partners  to  third 
persons  dealing  with  them.  There  is  no 
doubt  that  where  the  relation  is  shown  to 
exist,  each  partner  is  liable  individually 
for  all  the  debts  of  the  firm.  It  is  also  true, 
as  a  general  rule,  that  participation  in  profits 
makes  one  a  partner  as  to  persons  dealing 
with  the  firm,  although  this  rule  is  not  with- 
out some  well -recognized  exceptions.  Ed- 
wards V.  Tnvcy,  62  Pa.  374 ;  Hart  v.  Kelley, 
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83  Pa.  286.  The  business  of  banking  is  one 
in  which  a  partnership  may  lawfully  en- 
gage ;  and  it  is  immaterial  that  the  names 
of  the  partners  do  not  appear  in  the  firm 
name.  Shamburg  v.  Buggies,  83  Pa.  148. 
The  liability  of  the  partners  depends,  not  on 
the  name  of  the  partnership,  but  on  the  exist- 
ence of  the  partnership  relation.  These  rules 
were  correctly  stated  on  the  trial.  The 
ground  of  complaint  is  the  manner  of  their 
application  to  the  facts  of  this  case.  In  his 
charge  to  the  jury  the  learned  judge  drew 
attention  to  the  evidence  showing  the  organi- 
zation of  the  bank,  tlie  holding  of  stock  by 
the  defendants,  and  their  receipt  of  dividends, 
and  then  submitted  the  questions  to  the  jury 
in  the  following  order:  first,  was  the  bank 
indebted  to  the  plaintiff  as  alleged;  second. 
was  the  bank  a  partnership,  and  third,  were 
the  defendants  members  of  the  firm.  Having 
simply  stated  the  second  question,  he  pro- 
ceeded to  consider  and  discuss  t^e  third,  and, 
among  other  things,  said  to  the  jury  :  "Did 
they  (the  defendants)  invest  their  money  in 
this  business,  and  did  they  stipulate  for  a 
share  of  the  profits  of  the  business?"  To  en- 
able them  to  understimd  the  significance  of 
their  finding  upon  this  question  he  immedi- 
ately addea:  "If  they  did.  they  became 
partners  and  individually  liable  for  all  the 
debts  of  the  firm,  unless  they  can  protect 
themselves  from  this  liability.  If  the  insti- 
tution was  an  incorporated  bank,  then  they 
would  not  be  individually  liable.  But  if 
it  was  incorporated  the  burden  is  upon  the 
defendants  to  show  it.  And  if  it  was  a  lim- 
ited partnership  the  burden  is  on  the  defend- 
ants to  show  it."  This  instruction  was  cal- 
culated to  divert  attention  from  the  second 
question,  which  was  the  important  one,  and 
fix  it  on  the  third.  It  assumed  that  there 
was  competent  and  adequate  proof  before  the 
jury  to  establish,  prima  facie,  that  the  bank 
was  a  private  enterprise  owned  and  conducted 
by  a  partnership;  and  it  put  the  burden  of 
proof  on  the  defendants,  it  left  the  jury  to 
infer  that  until  the  defendant  should  assume 
the  burden  put  upon  them  and  show  affirma- 
tively that  the  bank  was  incorporated,  or 
was  organized  as  a  limited  partnership,  they 
should  be  held  liable  as  partners.  But  the 
learned  judge  went  still  further.  Having 
put  the  burden  on  the  defendants  of  showing 
the  character  of  the  bank,  and  having  ex- 
plained to  the  jury  what  the  defendants  must 
sh<»w  in  order  to  "protect  themselves  from 
liability,"  he  proceeded  to  say:  "No  evi- 
dence has  been  given  before  you  that  it  (the 
bank),  was  incorporate<l,  and  no  evidence 
that  it  was  a  limited  partnership."  This  left 
the  jury  no  alternative  ;  they  must  find  that 
the  defendants  invested  their  money  in  the 
bank,  with  a  view  to  share  in  the  profits  of 
the  business,  for  this  was  not  denied :  and 
this  they  were  told  made  them  partners. 
They  could  protect  themselves  only  by  show- 
ing the  incorporation  of  the  bank,  of  its  or- 
ganization as  a  limited  partnership,  and  this, 
they  were  told,  had  not  been  done.  The 
conclusion  naturally  followed  that  they  were 
liable  as  partners.  Now  the  important  Ques- 
tion in  this  case,  which  lay  at  the  thresliold 
of  the  plaintiff's  cause  of  action,  was  whether 
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this  bank  was  a  partnership.  The  plaintiff 
alleged  it,  and  claimed  to  recover  against 
the  defendants  as  members  of  the  banking 
firm.  The  burden  of  proving  the  partner- 
ship was  on  him,  and  until  this  proof  was 
given  the  defendants  were  not  called  upon 
to  enter  upon  their  defense.  They  were  not 
bound  to  prove  the  character  of  the  organiza- 
tion of  the  bank  in  order  to  "  protect  them- 
selves," until  they  were  first  put  in  danger 
of  a  verdict  against  them  by  proof  that  the 
bank  was  a  partnership,  and  that  they  were 
members  of  the  firm.  As  they  did  not  deny 
that  they  were  stockholders,  the  only  open 
question  was  that  of  the  character  of  the 
bank,  and  this  is  the  question  to  which  the 
attention  of  the  jury  should  have  been  drawn. 
What  was  the  evidence  upon  this  question? 
The  plaintiff  showed  the  fact  that  the  bank 
was  organized,  that  it  conducted  a  banking 
business  under  the  management  of  a  board 
of  directors  with  a  president,  vice-president, 
and  cashier,  until  1887,  when  it  failed.  This 
was  all.  No  articles  of  co-partnership,  or 
contract  between  the  founders  of  the  bank, 
were  shown.  How  the  organization  was 
effected,  or  the  business  of  the  bank  done, 
did  not  appear.  There  was  not  even  a  single 
act  or  declaration  of  any  officer,  director, 
stockholder,  or  clerk,  tending  to  show  that 
the  bank  had  ever  been  represented,  at  any 
ti  me  or  to  any  person,  as  a  partnership.  There 
was  no  proof  that  the  defendants  or  either 
of  them  had  ever  attempted  to  exercise  any 
control  over  the  business  of  the  bank  or  had 
participated  in  it  in  any  other  way  than  by 
the  receipt  of  a  few  small  dividends.  On  the 
other  hand,  it  appeared  in  the  evidence  that 
Kirby,  the  founder  of  the  bank,  represented 
that  he  had  obtained  a  legal  charter  for  it, 
while  he  was  engaged  in  soliciting  subscrip- 
tions to  the  stock.  The  certificates  held  by 
the  defendants,  which  were  put  in  evidence 
by  the  plaintiff,  described  the  bank  as  "or- 

fanized  under  an  Act  of  the  Legislature  of 
Pennsylvania,  and  as  having  an  authorized 
capital  of  $100,000  divided  into  shares  of 
$100  each."  This  description  is  certainly 
appropriate  to  an  incorporated  bank,  and  no 
inference  can  be  drawn  from  it  favorable  to 
the  position  of  the  plaintiff,  that  it  was  not 
such.  Moreover  the  defendants  were  severally 
upon  the  witness  stand  and  testified  in  the 
most  positive  manner  that  they  were  not  part- 
ners with  Kirby  and  others,  but  stockhold- 
ers, as  they  understood  and  believed  the  fact 
to  be,  in  an  incorporated  bank ;  and  that  the 
stock  was  sold  to  them,  and  bought  by  them, 
as  and  for  the  lawfully  issued  stock  of  a  bank 
doing  business  under  a  valid  charter.  From 
this  evidence  the  jury  would  have  been 
justified  in  finding  against  the  plaintiff :  and 
if  their  attention  had  been  drawn  to  it,  as 
its  importance  required,  the  result  of  their 
deliberations  might  have  been  just  opposite 
to  what  it  was.  The  position  of  the  parties 
is  not  without  some  bearing  on  this  question. 
The  real  plaintiff  was  the  wife  of  one  of  the 
sons  of  the  man  who  organized  the  bank,  pre- 
sided over  its  affairs  for  fourteen  years,  and 
conducted  it  into  hopeless  bankruptcy.  Her 
husband  had  been  in  the  employ  of  the  bank 
for  years  as  a  clerk  and  bookkeeper.  He  had 
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the  means  of  knowing,  and  it  is  fair  to  pre- 
sume did  know,  the  character  of  the  bank 
and  the  manner  in  which  it  was  organized. 
His  brother,  who  was  the  assignee  both  ol  his 
father  and  of  the  bank,  and  nad  actual  cus- 
tody olf  all  the  booka  and  papers  of  both  at 
his  place  of  business  in  another  State,  was 
present  at  the  trial  as  a  witness  for  the  plain- 
tiff. Whether  the  bank  rested  on  a  con- 
tract between  its  founders,  or  on  a  charter 
from  the  State,  he  was  in  a  position  to  know, 
and  to  bring  the  document  before  the  court. 
With  these  two  witnesses  the  plaintiff  was  in 
a  position  to  show  all  that'  the  books  and 
papers  of  the  bank,  or  its  founder,  contained 
relating  to  the  organization.  The  defend- 
ants, on  the  other  hand,  were  simply  small 
stockholders  shown  to  have  had  no  connection 
with  or  knowledge  of  the  business  of  the 
bank,  and  do  access  to  its  books  or  papers. 
How,  in  a  contest  between  parties  so  situated, 
can  it  be  said  that  the  burden  of  showing  the 
nature  and  character  of  the  organization  of 
the  bank  is  on  the  defendants? 

The  books  and  papers  from  which  this 
evidence  is  to  be  drawn  are  in  another  State, 
beyond  the  reach  of  process,  and  in  the  hands 
of  the  plaintiff's  witness  and  brother.  The 
defendants  have  no  means  of  reaching  them 
or  compelling  their  production.  Under  such 
circumstances  if  the  absence  of  exact  proof 
of  the  nature  of  the  organization  affords  a 
basis  for  a  presumption  against  either  party 
it  must  be  against  him  who  is  in  a  position 
to  produce  such  proof.  It  was  error  therefore 
to  say,  on  the  facts  of  this  case  as  they  were 
presented  in  the  court  below,  that  the  burden 
of  proving  a  charter,  or  an  organization  as  a 
limited  partnership,  was  on  the  defendant. 
The  burden  of  proving  a  partnership  as  al- 
leged, was  on  the  plaintiff,  and  until  this  was 
shown,  the  defendants  were  not  called  upon 
to  enter  upon  a  defense.  It  was  error  also  to 
say  that  there  was  no  evidence  tending  to 
show  an  incorporation  of  the  bank.  There 
was  some  evidence  and  it  should  have  been 
submitted  to  the  jury  in  such  manner  as  to 
draw  their  attention  to  the  importance  of  the 
question.  Something  has  been  said  in  the 
argument  about  the  unconscionable  position 
of  bankers,  who  first  invite  the  public  confi- 
dence and.  when  they  have  secured  it,  betray 
it,  and  then  seek  to  escape  from  the  legal 
consequences  of  their  own  frauds.  We  quite 
agree  with  all  that  has  been  said  by  way  of 
censure  of  such  conduct,  but  it  is  not  quite 
appropriate  upon  the  facts  of  this  case.  The 
defendants  took  their  stock  in  an  organized 
bank,  doing  business  as  a  savings  bank. 
They  had  nothing  to  do  with  its  current 
business.  They  neither  invited  the  plaintiff 
to  make  deposits,  nor  embezzled  the  money 
when  deposited. 

It  is  not  alleged  that  they  aided  in  bring- 
ing about,  or  profited  by,  the  ruin  of  the 
bank.  They  are,  rather,  among  the  sufferers 
from  the  ruin  wrought,  apparently,  by  the 
president. 

While  he  squandered  the  money  of  deposit- 
ors he  sunk  also  the  money  of  the  stockhold- 
ers. If  the  defendants  are  now  liable  to  the 
creditors  of  the  bank,  it  is  not  for  their  own 
fault  or  fraud,  but  because  of  their  misfor- 
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tune  in  being  associated  in  business  with  one 
who  has  wasted  the  money  of  his  partners, 
and  that  of  the  customers  of  the  firm,  at  the 
same  time,  and  left  both  remediless. 

This  is  their  position  if  the  bank  was  a 
partnership.  They  must  in  that  case  bear 
their  own  loss  and  make  good,  to  the  extent 
of  their  ability,  the  losses  of  the  depositors. 
But  he  who  asserts  their  liability  as  partners 
must  show  it,  and  the  sufficiency  of  the 
showing  must  be  determined  by  the  jury 
under  proper  Instructions. 

TJie  judfftnent  is  reversed  and  a  venire  facias 
de  novo  awarded. 


Daniel  KEHLER,  by  Next  Friend, 

V. 

William   SCHWENK,  Surviving  Partner, 
etc.,  Appl, 


(.. 


.Pa.. 
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1  •  The  diacretion  of  the  master  is  &b8€>- 
lute  in  selecting  whloh  of  several  styles  of 
apparatus  in  common  use  he  will  use  in  his  busi- 
ness; and  he  cannot  be  made  to  respond  in  dam- 
ages  to  an  employ^  injured  while  using  the 
apparatus  selected,  on  the  ground  that  some 


other  style  might,  under  the  ciroumstanoes,  have 
been  safer. 

2*  The  attention  of  the  Jnx^rs  should 
not  be  drawn  to  the  price  for  which  they 
would  be  willing  to  suffer  the  Injury  for  which 
they  are  to  assess  damages,  in  laying  down  the 
rules  which  are  to  guide  them  in  making  such 
assessment. 

8.  The  des^ree  of  care  and  prudence 
which  must  be  ezercised  by  a  child  to 
avoid  the  charge  of  negligence  is  measured  by 
his  capacity  to  see  and  appreciate  danger  whether 
he  is  under  or  over  fourteen  years  of  age,  and  in 
the  absence  of  evidence  to  the  contrary  such  ca- 
pacity will  be  held  to  be  that  which  is  usual  to 
children  of  his  age  and  experience.  Fourteen 
years  is  simply  the  age  after  which  capacity  is 
presumed  and  the  burden  of  showing  lack  of  it 
placed  on  the  child. 

(October  6, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court'of  Common  Pleas  for  iitorthum- 
berland  County  in  favor  of  plaintiff  in  an  ac- 
tion brouffht  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.     Reversed, 

Plaintiff  was  a  minor  about  fourteen  years 
of  age.  He  was  employed  at  defendant's  col- 
liery as  slate  picker.    At  the  time  he  received 


Note.— implement  furnished  an  employi  must  be 
reasonably  safe. 

A  master  does  not  guarantee  the  safety  of  the 
implements  furnished  to  his  servants,  and  is  not 
liable  for  Injuries  resulting  from  a  defect  in  the 
implements  furnished  which  could  not  be  discov- 
ered by  careful  inspection  or  the  application  of 
appropriate  tests.  Probst  v.  Delamater,  1  Cent. 
Rep.fiOT,  lOON.  ¥.286. 

And  in  an  action  by  an  employe  against  his  em- 
ployer to  recover  damages  for  injuries  incurred 
by  reason  of  defects  in  the  implements  furnished, 
the  burden  of  proof  is  on  the  party  phiintiff  to  show 
defendant's  negligence  in  the  exercise  of  his  duty  to 
the  employ^  in  the  selection  of  improper  imple- 
ments. Painton  v.  Northern  Cent.  R.  Co.  88  N.  Y. 
7;  DeGraff  v.  N .  Y.  Cent.  &  H.  R.  R.  Co.  76  N.  Y.  125; 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Harper,  44  Ark.  524. 

The  em  ploy  6  has  a  right  to  assume  the  suitable 
character  of  the  machinery  for  all  purposes  for 
which  it  is  furnished  to  be  used.  Stevenson  v. 
Jewett,  16  Hun,  210;  Swords  v.  Edgar,  60  N.  Y.  28, 
33;  WiUy  v.  Mulledy,  78  N.  Y.  810;  Mehan  v.  Syra- 
cuse, B.  &  N.  Y.  R.  (Jo.  78  N.  Y.  585. 

Even  where  the  knowledge  of  defects  comes  to 
the  servant,  it  is  a  question  for  the  jury  to  decide 
as  to  whether  his  negligence  amounted  to  a  contri- 
bution on  his  part,  and  it  is  only  in  a  very  extreme 
case  that  the  court  will  decide  it  to  be  a  matter  of 
law.  McMahon  v.  Port  Henry  Iron  Co.  24  Hun. 
48;  Sprong  v.  Boston  &  A.  R.  Co.  58  N.  Y.  56:  Laning 
v.  New  York  Cent.  R.  Co.  48  N.  Y.  621, 5;«,  687;  Willy 
v.  Mulledy,  supra:  Hawley  v.  Northern  Cent.  R.  Co. 
82  N.  Y.  370;  Kain  v.  Smith,  89  N.  Y.  875. 

It  was  the  duty  of  the  employer  to  furnish  his 
employ^,  for  use  in  the  prosecution  of  his  business, 
safe  and  suitable  machinery  and  to  keep  the  same 
in  good  repair.  Cone  v.  Delaware,  L.  &  W.  R.  Co. 
81  N.  Y.  206;  Power  v.  New  York,  L.  E.  &  W.  R,  Co. 
32  Hun,  415:  Ryan  v.  Fowler,  24  N.  Y.  415;  Klrkpat- 
rick  V.  New  York  Cent.  &  H.  R,  R.  Co.  79  N.  Y.  240; 
Chapman  v.  Brie  R.  Co.  55  N.  Y.  686;  Malone  v. 
Hathaway,  2  Thomp.  &  C.  664;  Brick ner  v.  New 
York  Cent.  R.  Co.  2  Lans.  517;  Flike  v.  Boston 
&  A.  R.  Co.  58  N.  Y.  549:  Kain  v.  Smith,  80  N.  Y.  458. 
13  L.  R.  A, 


By  encouraging  employ^  to  use  the  structure 
and  machinery  furnished,  the  master  must  use 
proper  care  and  diligence  to  make  such  structure 
and  machinery  fit  for  use.  Union  Pac  EL  Co.  v. 
Fort,  84  U.  S.  17  Wall.  658,  21  L.  ed.  73d;  Sullivan  v. 
India  Mfg.  Co.  113  Mass.  896;  O'Connor  v.  Adams, 
lao  Mass.  427;  Reedie  v.  London  &  N.W.  R.Co.  7  Exch. 
258;  Dynen  v.  Leacb.  26  L.  J.  Exch.  221;  Lawler  v. 
Androscoggin  R.  Co.  62  Me.  466;  Fifleld  v.  Northern 
R.  Co.  42  N.  H.  2i6;  Hard  v.  Vermont  &  C.  R.  Co.  3S 
Vt.  473:  Swords  v.  Edgar,  60  N.  Y.  28;  Plank  v.  New 
York  Cent.  &  H.  R.  R.  Co.  60  N.  Y.  607;  Patterson 
V.  Pittsburgh  &  C.  R.  Co.  76  Pa,  389;  Chicago  ft  N. 
W.  R.  Co.  V.  Jackson,  56  HI.  497;  Mad  River  ft  L.  £. 
R.  Co.  V.  Barber,  5  Ohio  St.  541:  Indianapolis,  B  ft 
W.  R.  Co.  V.  Flanigan,  77  111.  865;  Columbus  ft  I.  C. 
R.  Co.  V.  Arnold,  31  Ind.  176;  Muldowney  v.  Illinois 
Cent.  R.  Co.  86  Iowa,  468;  Wedgwood  v.  Chicago 
ft  N.  W.  R.  Co.  41  Wis.  478;  LeClalr  v.  First  Dlv.  of 
St.  Paul  ft  P.  R.  Co.  20  Minn.  9;  Whalen  v.  Cen- 
tenary Church  of  St.  Louis.  62  Mo.  326;  Mobile  ft  O. 
R.  Co.  V.  Thomas,  42  Ala.  673:  Malone  v.  Hawley, 
46  Cal.  409;  Batterson  v.  Wallace,  IMaoq.  H  L.  Cas. 
748;  Toledo,  W.  ft  W.  R.  Co.  v.  Moore,  77  111.  217. 

The  master  is  simply  bound  to  exercise  reasonable 
care  in  selecting  appliances  for  a  servant's  use. 
Wood,  Mast.  &  Serv.  606;  Hackett  v.  Middlesex  Mfg. 
Co.  101  Maes.  101:  Ryan  v.  Fowler,  24  N.  Y.  410: 
Wright  v.  New  York  Cent.  R.  Co.  25  N.  Y.  662; 
Warner  v.  Erie  R.  Co.  89  N.Y.  468:  Faulkner  v.  Erie 
R.  Co.  49  Barb.  824;  Malone  v.  Hathaway,  64  N.  Y.  6; 
see  note^  21  Am.  Rep.  679;  Tlnney  v.  Boston  ft  A.  R. 
Co.  62  Barb.  218;  McMillan  v.  Saratoga  ft  W.  R.  Co. 
20  Barb.  449;  Davis  v.  Detroit  ft  M.  R.  Co.  20  Mich.  105. 

I  4  Am.  Rep.  864;  Rose  v.  Boston  ft  A.  R,  Co.  58  N.  Y. 

I  217:  Chapman  v.  Erie  R.  Co.  55  N.  Y.  579;  Laning  v. 
New  York  Cent.  R.  Co.  49N.  Y.  621;  Flike  v.  Boston 

1  ft  A.  R.  Co.  63  N.  Y.  650;  Columbu8,C.  ft  1.  C.  R.  Co.  v. 

I  Troesch,  68  111.  546, 18  Am.   Rep.  579;  Wonder  v. 

'  Baltimore  ft  O.  R.  Co.  82  Md,  4U,  8  Am.  Rep.  143; 

I  Keegan  v.  Western  R.  Corp.  8  N.  Y.  175;  Srory,  Ag. 

I  *  45  d,  e;  Pnrsons,  Cont.  628;  Leonard  v.  Collins, '!% 
N.  Y.  90;  Allen  v.  New  Oas  Co.  17  Moak,  Eng.  Rep. 
420-424;  Hoffnagle  v.  New  York   Cent,  ft  H.  R.  H. 

I  Co.  55  N.Y.  608. 
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the  injuries  complaiDed  of  be  was  engaged  in 
driving  a  mule  attached  to  a  car  hauling  dirt 
from  the  breaker.  The  work  rei^uired  that  be 
should  ride  on  the  car  to  the  dump  and  unhitch 
the  mule  while  the  car  was  running  on  an  up 
ffrade  with  enough  momentum  to  carry  it  to 
the  end  of  the  dirt  bank,  the  place  where  it 
was  to  be  dumped.  The  mule  was  hitched  to 
the  car  by  means  of  a  spreader  and  chain. 
The  attachment  was  in  front,  beneath  the  car. 
Plaintiff  claimed  that  the  car  was  not  properly 
constructed;  that  the  attachment  should  have 
been  at  the  side  of  the  car,  or  if  in  front,  it 
should  have  been  in  a  more  elevated  position. 

Further  facts  appear  in  the  opinion. 

Mef»r%,  W.  B.  Faust,  W.  H.  M.  Oram, 
C.  M.  Clement  and  S.  P.  WolTerton.  for 
appellant: 

A  boy  fourteen  years  of  age  is  competent  to 
drive  a  mule  hauling  a  dump  car.  It  was 
therefore  not  negligence  to  put  this  plaintiff  at 
such  work.  The  average  boy  of  fourteen  years 
was  fully  competent  to  know  the  danger. 

(yKeefey.  Thorn,  2i  W.  N.  C.  379;  Riekert 
V.  Stephens,  138  Pa.  538;  Zum  v.  Tetlaw,  134 
Pa.  213. 

An  infant  of  the  age  of  fourteen  years  is  pre- 
sumed to  have  sufficient  capacity  to  be  sensi- 


ble of  danger  and  to  have  the  power  to  avoid 
it,  and  this  presumption  will  stand  until  over- 
thrown by  clear  proof  of  the  absence  of  such 
discretion  as  is  usual  with  infants  of  that  age. 

JUagle  v.  Allegheny  R.  Co.  88  Pa.  35;  Straw- 
bricbe  v.  Bradford,  128  Pa.  200;  Gillespie  v. 
Mc&otoan,  100  Pa.  149;  West  Philadelphia  Pass. 
R.  Go.  V.  Qallagher,  108  Pa.  527;  Colgan  v. 
West  Philadelphia  Pass.  R,  Go.  4  W.  N.  C.  401. 

It  was  not  a  question  for  the  jury  to  deter- 
mine as  to  which  of  the  three  kinds  of  hitches 
described  by  the  witnesses  should  have  been 
used  at  this  colliery,  nor  whether  it  would  have 
been  a  safe  thing  to  employ  a  boy  of  this  age 
in  the  use  of  any  other  hitch.  The  undisputed 
evidence  was  that  boys  of  this  age  did  this 
work  with  the  style  of  hitch  in  evidence. 

See  Faber  v.  Carlisle  Mfg,  Go.  126  Pa.  889; 
Titus  V.  Bradford,  B.  cfe  K.  R.  Co.  136  Pa.  625. 

Where  an  employer  has  furnished  his  em- 
ployes with  tools  and  appliances,  which,  though 
not  the  best  possible  to  be  obtained,  may  by 
ordinary  care  be  used  without  danger,  he  has 
discharged  his  duly  and  is  not  responsible  for 
accidents. .?  ::  ":* 

Pittsburgh  &  C  R.  Co.  v.  Sentmeyer,  92  Pa. 
276;  AUison  Mfg.  Co.  v.  MeCormick,  11  Cent. 
Rep.  896,  118  Pa.  519;  Drew  v.  Oaylord  Coal 


Burden  of  proof  is  with  the  party  aUteging  want  of 
due  care. 

The  burden  is  upon  the  plaiotifl  to  establish  neff- 
hgence  of  the  master  and  his  own  care.  The  pre- 
sumption ia  that  the  master  discharged  his  duty, 
and  this  presumption  must  be  fairJy  overcome  by 
proof  of  his  personal  fault  or  negligence.  McMil- 
lan v.  Saratoga  &  W.  R.  Co.  20  Barb.  449;  Rose  v. 
JBofiton  &  A.  R.  Co.  58  N.  Y.  217;  Wright  v.  New 
York  Cent.  R.  Co.  25  N.  Y.  562;  Malone  v.  Hatha- 
way, 64  N.  Y.  6, 21  Am.  Rep.  573,  notes  580, 681;  De 
Graff  V.  New  York  Cent.  &  H.  R.  R.  Co.  76  N,  Y. 
1^,  Davis  V.  Detroit  R.  Co.  20  Mloh.  105,  4  Am.  Rep. 
864. 

This  presumption  is  not  overcome  and  an  infer- 
ence of  negligence  indulged  from  the  existence  of 
a  defect  in  the  machine,  although  a  servant  maybe 
injured  in  consequence  of  that  defect.  Do  Qraff  v. 
New  York  Cent.  &  H.  R.  R.  Co.  mpra;  Wood,  Mast 
&  Serv.  68  358,  419;  Terry  v.  New  York  Cent.  R.  Co 
22  Barb.  574;  Curran  v.  Warren  Chem.  &  Mfg.  Co. 
36  N.  Y.  153;  Mobile  &  O.  R.  Co.  v.  Thomas,  42  Ala. 
672;  Baulec  v.  New  York  &  B.  R.  Co.  59  N.  Y.  856; 
Hard  v.  Vermont  &  C.  R.  Co.  32  Vt.  473. 

It  was  for  the  plaintiff  to  prove  that  proper  tests 
had  not  been  applied,  t-he  law  presuming  that  ordi- 
nary care  had  been  exercised.  Wood,  Mast.  & 
Serv.  6  419;  Rose  v.  Boston  &  A.  R.  Co.  and  De 
Graff  V.  New  York  Cent.  &  H.  R.  R.  Co.  supra; 
Henry  v.  Staten  Island  R.  Co.  81 N.  Y.  373;  Wright 
V.  New  York  Cent.  R.  Co.  and  Baulec  v.  New  York 
&  H.  R.  Co.  suirra;  Hayes  v.  Forty-Second  St.  &  G. 
St.  Ferry  R.  Co.  97  N.  Y.  250. 

To  carry  a  case  to  a  Jury  the  evidence  on  the 
part  of  the  plaintiff  must  be  such  as,  if  belteved» 
would  authorize  them  to  find  that  the  injury  was 
occasioned  solely  by  the  negligence  of  the  defend- 
ant. Johnson  v.  Hudson  River  R.  Co.  20  N.  Y.  65; 
Wilds  V.  Hudson  River  R.  Co.  24  N.  Y.  430;  Reynolds 
T.  New  York  Cent.  &  H.  R.  R.  Co.  58  N.  Y.  248;  Sam- 
mon  V.  New  York  &  H.  R.  Co.  63  N.  Y.  251;  Leonard 
v.  Collins,  70  N.  Y.  90;  Hale  v.  Smith,  78  N.  Y.  480; 
Hart  T.  Hudson  River  Bridge  Co.  84  N.  Y.  56:  Rice- 
man  V.  Havemeyer,  Id.  647;  Owen  v.  New  York 
Cent.  R.  Co.  47  N.  Y.  670;  Gibson  v.  Erie  R.  Co.  63  N. 
Y.  449;  Brick  v.  Rochester,  N.  Y.  &  P.  R.  Co.  21  N. 
Y.  Week.  Dig.  14. 
18  L.  R.  A. 


This  duty  not  an  ai)soilute  one. 
The  duty  of  the  master  to  furnish  safe,  suitable 
and  sound  tools,  machinery  and  appliances  for  the 
use  of  the  servant  in  the  performance  of  the  work 
of  the  master,  and  to  keep  them  in  repair,  is  not  an 
absolute  one,  and  is  satisfied  by  the  exercise  of  rea- 
sonable care  and  prudence  on  the  part  of  the  mas- 
ter in  the  manufacture,  selection  and  repair  of 
such  appliances.  Fuller  v.  Jewett,  80  N.  Y.  46; 
Painton  v.  Northern  Cent.  R.  Co.  83  N.  Y.  7;  Ellis  v. 
New  York,  L.  B.  &  W.  R.  Co.  96  N.  Y.  562;  Burke  v. 
Witherbee,  98  N.  Y.  552. 

When  servant  assumes  risk. 

The  rule  that  a  servant  assumes  the  risk  by  con- 
tinuing in  the  employment  with  knowledge  of  the 
defect  applies  even  to  a  case  where  the  defect  wae* 
due  to  improper  construction  of  the  machine,  or 
existed  when  the  machine  was  furnished  by  the 
master;  but  there  is  a  wide  difference  between  its 
application  to  such  a  case  and  to  a  case  like  the 
present,  where  the  defect  was  not  one  originally 
existing,  but  was  one  which  resulted  from  the  use 
of  a  good  and  safe  machine.  Thomp.  Neg.  1017; 
Prenate  v.  Union  Iron  Co.  23  Hun,  528;  Pierce,  Rail- 
roads, 374;  Belah-  v.  Chicago  &  N.  W.  R.  Co.  43  Iowa, 
662;  Malone  v.  Hathaway,  64  N.  Y.  5;  De  Graff  v. 
New  York  Cent.  &  H.  R.  R.  Co.  76  N.  Y.  125;  Wood, 
Mast.  &  Serv.  737;  McMillan  v.  Saratoga  &  W.  R. 
Co.  20  Barb.  449;  Columbus  &  X.  R.  Co.  v.  Webb,  12 
Ohio  St.  475;  Wonder  v.  Baltimore  &  O.  R.  Co.  82 
Md.  411;  Illinois  Cent.  R.  Co.  v.  Jewell,  46  111.  99; 
Seaver  v.  Boston  &  M.  R.  Co.  14  Gray,  466. 

Where  a  servant  is  employed  on  machinery,  from 
the  use  of  which  danger  may  arise,  it  is  the  duty  of 
the  master  to  take  due  care,  and  to  use  all  reasona- 
ble means  to  guard  against  and  prevent  any  de- 
fects from  which  increased  and  unnecessary  dan- 
ger may  occur.  Clarke  v.  Holmes,  7  Hurlst.  &  N.  937. 
And  see  Hayden  v.  Smith vllle  Mfg.  Co.  29C/onn.  548; 
4  Wait,  Act.  &  Def .  417.  See  notes  to  Sherman  v.  Me- 
nomonee  River  Lumber  Co.  (Wis.)  1  L.  R.  A.  173; 
Louisville,  N.  A.  He  C.  R.  Co.  v.  Buck  (Ind.)  2  L.  R. 
A.  520;  LtndvaJl  v.  Woods  (Minn.)  4  L.  R.  A.  798; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Corps  find.)  8  L.  a  A. 
636. 
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Go.  (Pa.)  3  Cent.  Rep.  889;  7)istrtet  of  Co- 
lumbia V.  HeElligott,  117  U.  8.  621,  29  L.  ed. 
846;  LehiQh  &  TF.  B,  Goal  Go.  v.  Hayes,  5  L.  R. 
A.  441, 128  Pa.  294;  Philadelphia  cfe  R.  R.Go.  v. 
Hughes,  11  Cent.  Rep.  822, 119  Pa.  303;  Marsden 
T.  Haigh,  14  W.  N.C.  526;  Wanamaker  v.  Burke, 
2  Cent.  Rep.  288,  111  Pa.  423. 

Messrs.lf  oriB  Auten  and  C.  R.  SaTidge* 
for  appellee: 

This  case  is  ruled  by  Hummel  v.  tHltoorth, 
181  Pa.  509. 

Mitchell,  e/.,  delivered  the  opinion  of  the 
court: 

We  have  had  occasion  several  times  recently 
to  lay  down  the  rule  that  the  test  of  liability 
of  an  employer  to  an  employe  for  injury  re- 
ceived in  the  course   of  the   employment  is 
not   danger  but  negligence.     The  employer 
is  bound  to   furnish    machinery  and  appli- 
ances that  are  of  ordinary  character  and  rea- 
sonable safety,  and  the  former  is  the  conclu- 
sive test  of  the  latter.     Whatever  is  according 
to  the   general,  usual   and  ordinary  course, 
adopted   by   those   in  the  same  business,   is 
reasonably  safe  within  the  meaning  of  the 
law.     As  said  by  our  brother  Green  in  North- 
ern  Gent.  R.   Co.    v.    Hiissou,  101   Pa.    1,  an 
employer  is  not  liable  "because  a  particular 
accident  might  have  been  prevented  by  some 
special  device  or  precaution  not  in  common 
use,"  and   by  our  brother  Williams,  in  Iron 
Ship  Building  Wf/rks  v.  Nuttall,  119  Pa.  149. 
11  Cent.  Rep.  662:    "It  is  not  enough  that 
some  persons   regard   it  as  a  valuable  safe- 
guard.    The  test  is  general  use."    Nor  can 
the  jury  be  pemiittea  to  set  up  their  judg- 
ment against  the  general  customs  of  the  busi- 
ness.     Titus  V.   Bradford,  B.   dt   K.    R.    Co. 
136  Pa.  618.     In  the  present  case  it  was  in 
undisputed  evidence  that   there   were   three 
kinds  of  hitches  to  the  dumper  in  common 
use,  each    having   its   own   peculiar  advan- 
tages adapted   to  different  conditions  of  the 
dirt  bank.     Much    evidence    was    given    as 
to  whether  it  would  not  have  been  practica- 
ble and  better,  under  the  conditions  of  this 
colliery,  to  use  the  side  hitch,  or   the   box 
centre   liitch.     This  question,  though  made 
the  burden  of  the  contest,  was  entirely  irrel- 
evant.    It  was  exclusively  for  the  determina- 
tion of  the  defendants  themselves.     Where, 
as  in   the  present  case,  the  evidence  shows 
clearly  that  several  methods  are  in  general 
use,  the  choice  being  a  matter  of  judgment 
depending  on   the   surrounding   conditions, 
the  owner  has  the  absolute  discretion  to  select 
according  to  his  own  judgment.     The  neces- 
sary control  of  his  own  business  demands  that 
this  right  shall  be  strictly  maintained.     Ex- 
cept to  make  another  man's  will   for  him 
after  his  death,  there  is  nothing  which  a  jury 
is  more  apt  to  think  it  c^n  do  better  than  the 
owner,  especially  under  the  stress  of  a  claim 
for  damages  by  one  who  has  been   injured, 
than  to  say  how  another  man's  business  ouffht 
to  have  been  managed,  and  nothing  in  which 
juries  should  be  held  more  strictly  and  un- 
flinchingly  within    their    proper    province. 
As  alrea(iy  Si\id,  there  was  a  large  amount  of 
evidence  as  to  the  superiority  of  the  side  or 
upper  hitch,  the  admission   and   discussion 
of  which  tended  naturally  to  lead  the  jury 
13  L.  R.  A. 


to  suppose  that  they  might  find  a  verdict  on 
their  own  judgment  which  was  the  best,  and 
this  was  put  explicitly  before  them  by  the 
charge  that  "the  proper  question  for  you  to 
determine  is  as  to  which  of  these  hitches  was 
the  proper  hitch  for  these  parties  to  make 
use  of  at  this  colliery."  This  was  giving 
the  jury  an  entirely  erroneous  view  of  the 
point  of  the  case  and  of  their  province  in  re- 
gard to  it.  They  should  have  been  told  that 
if  they  found  from  the  evidence  that  the  lower 
hitch  was  the  one  in  general  use  upon  dirt 
banks  with  an  up  grade  there  was  no  negli- 
gence in  the  use  of  that  hitch  by  the  defend- 
ants. The  ninth  assignment  of  error  must 
be   sustained. 

As  the  Ciise  is  to  go  back  for  another  trial, 
we  may  also  say  that  the  measure  of  damages 
quoted  in  the  eighth  assignment  is  somewhat 
vague,  and  the  expression  "you  would  not 
be  willing  to  lose  your  arm  for  the  world, 
or  for  the  wealth  of  a  Vanderbilt,"  though 
followed  by  the  caution  that  that  would  be 
no  test  of  value,  was  an  undesirable  form  of 
putting  the  matter  to  the  jury  and  tended  to 
inflame  damag^es  in  a  class  of  cases  where 
juries  are  prone  enough  to  measure  verdicts 
by  sympathy  with  the  injured  more  than  by 
regard  for  the  strict  rieht  of  the  parties. 

The  error  complained  of  in  the  second  and 
fourth  assignments  is  in  brief  the  charge  tiiat 
while  the  law  presumes  a  boy  of  fourt-een  to 
be  capable  of  appreciating  danger  and  there- 
fore responsible  for  his  own  negligence,  yet 
he  is  not  to  be  held  to  the  same  degree' of 
prudence  as  a  man  of  mature  years.  It  is 
notable  that  in  the  legion  of  cases  upon  neg- 
ligence in  our  books  this  particular  question 
has  received  little  attention.  But  the  prin- 
ciples upon  which  it  must  be  settled  are 
flrmly  established.  All  the'cases  agree  that 
the  measure  of  a  child's  responsibility  is  bis 
capacity  to  see  and  appreciate  danger,  and 
the  rule  is  that  in  the  absence  of  clear  evi- 
dence of  lack  of  it,  he  will  be  held  to  such 
measure  of  discretion  as  is  usual  in  those  of 
his  age  and  experience.  This  measure  varies, 
of  course,  with  each  additional  year,  and  the 
increase  of  responsibility  is  gradual.  It 
makes  no  sudden  leap  at  the  age  of  fourteen. 
That  is  simply  the  convenient  point  at  which 
the  law,  founded  upon  experience,  changes 
the  presumption  of  capacity,  and  puts  upon 
the  infant  the  burden  oi  showing  his  personal 
want  of  the  intelligence,  prudence,  foresight, 
or  strength  usual  in  those  of  such  age.  The 
standard  remains  the  same,  to  wit :  the  aver- 
age capacity  of  others  in  his  condition. 
That  this  is  the  rule  as  to  children  under 
fourteen  is  held  in  all  our  cases  from  Ranch 
V.  Lloyd,  81  Pa.  358,  to  Sandford  v.  He^»n- 
ville  M.  &  F.  Pass.  R.  Co.  136  Pa.  84.  That 
it  also  applies  to  infants  over  fourteen  fol- 
lows from  the  same  reasoning,  and  is  ex- 
pressly ruled  in  Oakland  R.  (h.  v.  Fielding, 
48  Pa.  320.  In  that  case  plaintiff^s  son,  a 
youth  between  sixteen  and  seventeen,  while 
running  with  a  fire  engine  stepped  int«i  a 
hole  in  the  street,  fell  and  was  run  over.  The 
judge  charged  the  jury,  upon  the  point  of 
contributory  negligence,  that  they  must  con- 
sider the  age.  strength,  size,  and  activity  of 
the  plaintiff's  son,  and  if  it  was  the  habit 
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of  boys  of  his  age  and  capacity  to  run  with 
the  engines  to  a  fire,  and  to  assist  in  drawing 
them,  the  jury  may  take  the  fact  into  con- 
sideration in  determinin|2^  whether  or  not  the 
plaintiff's  son  was  guilty  of  negligence  or 
misconduct ;  the  plaintiff's  son  was  bound  to 
exercise  the  same  degree  of  caution,  prudence, 
and  discretion  that  other  boys  of  his  a^e 
and  capacity  ordinarily  exercise.  If  he  did 
this  he  was  exercising  ordinary  care  and 
prudence,  but  if  not  he  was  guilty  of  negli- 
gence." This  was  affirmed  upon  the  reasons 
given  by  the  judge  below. 

NagU  V.  Allegheny  B.  Co.,  88  Pa.  35,  much 
relied  on  by  appellant,  is  in  entire  harmony 
with  the  foregoing.  In  that  case  a  boy  of 
fourteen  ran  across  a  railroad  track  without 
looking,  and  the  court  held  that  this  was  neg- 
ligence p«r  96,  and  sustained  a  nonsuit.  "At 
fourteen, " says Paxson, «/.,  "an  infant  is  pre- 
sumed to  have  sufficient  capacity  and  under- 
standing to  be  sensible  of  danger  and  to  have 
the  power  to  avoid  it.  And  this  presumption 
ought  to  stand  until  it  is  overthrown  by  clear 
proof  of  the  absence  of  such  discretion  and 
intelligence  as  is  usual  with  infants  of  four- 
teen years  of  age. " 

In  the  present  case  there  was  evidence  that 
the  unhit<;hing  of  a  dumper  of  this  kind  was 
manifestly  dangerous,  and  on  the  other  hand 
that  it  was  entirely  safe  and  commonly  per- 
formed by  boys.  It  is  quite  clear  that  the 
amount  of  danger  depended  very  largely  on 
the  length  and  weight  of  the  chain,  the  con- 
dition of  the  track  and  the  speed  of  the  mule. 
These  factors  made  up  a  varying  standard 
which  was  necessarily  for  the  jury  to  deter- 
mine, and  the  judge  was  right  in  leaving  it 
to  them,  and  in  the  rule  of  law  which  he  gave 
for  their  guidance. 

The  other  points  were  based  upon  the  as- 
sumption that  the  evidence  was  undisputed, 
and  included  a  peremptory  direction  in  de- 
fendant's favor.  The  learned  judge  was 
right  in  refusing  them  for  that  reason. 

Judgment  reversed  and  venire  de  novo 
iLiotiTded. 


Joseph  McVEY  et  al. 

V. 

John  H.  BRENDEL,  Appt. 
( Pa ) 

1.  The  Intematioiial  Cl^ar  Makers' 
Unloiit  the  object  of  which  is  ''to  promote  the 
mental,  moral,  and  physical  welfare  of  its  mem- 
bers," is  neither  a  manufacturer,  dealer,  nor 
trader,  so  as  to  be  entitled  to  protection  in  the 
use  of  a  trade-mark. 

2.  Equity  will  not  protect  a  labor  union 
In  the  use  of  a  nontrade-mark  label 
which  it  distributes  to  all  its  members  to  be  placed 
upon  their  work,  the  object  of  which  is  to  dis- 
criminate between  union  and  nonunion  labor  and 
to  coerce  the  latter  Into  Jomlngr  the  union  by 
recommending  to  the  pubhc  the  goods  on  which 
such  labels  appear  because  made  by  union  labor. 


and  denouncing  all  other  goods  as  the  product  of 
^Hnferior,  rat  shop,  cooley.  prison,  or  filthy  tene- 
ment-house workmanship." 

(October  6, 1991.) 

APPEAL  hv  defendant  from  a  decree  of  the 
Court  of  Common  Pleas  for  Lancaster 
County  enjoininsf  him  from  making  use  of  cer- 
tain devises  or  labels  upon  cigars  manufactured 
in  hw  shop.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesyrs.  D,  G.  Eshleman  and  N.  Frank- 
lin Hall,  for  Appellant: 

The  label  in  question  does  not  fall  within  the 
definition  of  a  trade-mark,  and  therefore  can- 
not be  protected  xs  such. 

Unless  the  person  be  a  trader,  that  is,  unless 
he  or  she  is  en^ged  in  mercantile  business  of 
some  kind,  a  title  to  a  trade-mark  could  not  be 
acquired. 

Browne,  Trade-marks,  §g  58,  54;  Delaware  & 
H,  Canal  Co.  v.  Clark,  80  U.  S.  18  Wall.  311, 
20  L.  ed.  581. 

A  trade- mark  is  a  word  or  device  adopted 
and  used  by  the  manufaclurer  or  vendor  of 
goods  to  designate  the  origin  and  ownership  of 
his  goods. 

Burke  v.  Caasin,  45  Cal.  467.  See  also  MeU 
calfe  V.  Brand,  86  Ky.  331,  843;  Arnoskeag 
Mfg.  Co.  V.  Trainer,  101  U.  S.  52,  25  L.  ed.  9»4. 

If  it  appears  that  the  device,  mark,  or  sym- 
bol was  adopted  and  placed  upon  the  article 
for  the  purpose  of  indicating  its  class,  grade, 
style,  or  quality,  or  for  any  purpose  other  than 
a  reference  to  or  indication  of  its  origin  or  own- 
ership, it  cannot  he  upheld  as  a  trade-mark. 

Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.  81 
Fed.  Rep.  776;  Laughman's  App,  5  L.  R.  A. 
599,  128  Pa.  19. 

A  trade-mark  is  the  exclusive  right  to  use 
some  name  or  symbol  as  applied  to  a  particular 
manufacture  or  vendible  commodity  by  the 
owner. 

UaU  V.  Barrows,  4  DeG.  J.  &  S.  150,  158; 
Amoskeag  Mfg.  Co.  v.  Trainer,  Metcalfe  v. 
Brand,  and  Burke  v.  Cassin,  supra;  High,  Inj. 
1063. 

A  right  to  a  trade-mark  can  be  acquired  only 
by  him  who  puts  merchandise  or  a  valuable 
commodity  marked  or  distinguished  by  his 
particular  mark  on  the  market. 

leather  CloVi  Co.  v.  American  Tjeaiher  Cloth 
Co.  4  DeG.  J.  &  8.  137,  142;  McAndreio  v. 
Basseit,  4  DeG.  J.  &  8.  880, 386;  Uather  Cloth 
Co.  V.  American  Leather  Ctoth  Co.  11  H.  L. 
Cas.  528,  538;  Fanna  v.  Silverlock,  6  DeG.  M. 
&  G.  214;  Ainsioorth  v.  Walmsley,  L.  R.  1  Eq. 
518,  524;  MaxweU  v.  Hogg,  L.  R.  2  Ch.  App. 
807,  314;  Hirst  v.  Denham,  L.  R.  14  Eq.  542. 
549;  Kerr,  Inj.  475. 

Until  the  thing  is  actually  on  the  market, 
marked  by  the  person  intenaing  to  acquire  ti- 
tle, no  property  in  the  mark  arises. 

Lawson  v.  Bank  of  London,  18  C.  B.  84; 
Maxtcell  v.  Hogg,  L.  R.  2  Ch.  App.  307,  816. 

The  jurisdiction  of  courts  of  chancery  in  the 
protection  of  trade-marks  rests  upon  property. 


NOTB.— See  notes  to  Kumford  Chemical  Works  v.  I  Mfg.  Co.  (Fla.)  6  L.  R.  A.  883;  Weener  v.  Brayton 
Moth  (Md.)  1  L.  R.  A.  44;  Cigar  Makers  Prot.  Union  I  (Mass.)  8  L.  R.  A.  640;  Alff  v.Radam  (Tex.)9  L.  R.  A. 
No.98  V.  Conhaim  (Minn.)  3  L.  R.  A.  125;  Laughman  1 146;  New  York  &  R.  Cement  Co.  v.  Coplay  Cement 
V.  Piper  (Pa.)  5  L.  R.  A.  599;  Gteto  v.  El  Modelo  Cigar  I  Co.  (Pa.)  10  L.  R.  A.  833. 
18  L.  R.  A. 
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and  fraud  id  the  defendant  is  not  necessary  for 
the  exercise  of  that  jurisdiction. 

Hall  V.  BarrowSy  supra;  Bispham,  Eq.  4tli 
ed.  §456,  p.  515;  Schneider  y.  Williams,  5  Cent. 
Rep.  255,  44  N.  J.  Eq.  391.  See  also  Allen  v. 
AieCarthy,  87  Minn.  349;  Cigar  Makers  ProU 
Union  v.  Cohhaim,  3  L.  R.  A.  125,  40  Minn. 
248;  Weener  v.  Brayton,  8  L.  R.  A.  640,  152 
Mass.  lUl. 

Mr.  M.  BrosiuSffor  appellees: 

It  is  not  important  whether  this  label  is 
called  a  trade-mark,  a  trade  label,  a  trade  sign, 
or  trade  device.  The  purpose  of  it  is  to  iden- 
tify the  origin  and  manufacture  of  goods  that 
are  sold  in  the  markets  of  the  country,  and  it 
is  entitled  to  protection. 

Browne.  Trade-marks,  §521;  Amoskeag  Mfg. 
Go,  V.  Trainer,  101  U.  S.  53,  25  L.  ed.  994; 
Congress  db  E.  Spring  Co.  v.  High  Bock  C. 
Spring  Co.  57  Barb.  526;  Heinz  v.  Bruechmann, 
134  Pa.  495;  Carson  v.  Ury,  39  Fed.  Rep.  777; 
CxAton  V.  Thomas,  7  Phila.  267. 

Anyone  who  makes  or  manufactures  goods 
or  commodities  for  the  market  without  regard 
to  the  ownership  of  the  raw  material  or  of  the 
completed  commodity  has  a  right  to  the  use  of 
assign,  mark,  or  symbol  to  identify  his  manu- 
facture— to  the  end  that  he  may  have  the  bene- 
fit of  any  superiority  he  may  havei?iven  it.  de- 
rived either  from  superior  still  or  the  place  or 
conditions  of  the  manufacture. 

BeSykesA^  L.  T.  N.  8.  626. 

The  trade-mark  or  siffn  may  be  used  to  indi- 
cate, not  the  owner,  but  some  other  person  who 
has  expended  labor  on  the  article. 

Sebastian,  Trade-marks,  8d  ed.  p.  4.  See 
Dixon  Crucible  Co.  v.  Guggenheim,  7  Phila.  408; 
Brace  y.  Evans,  5  C.  C.  R.  163. 

Plaintiffs  and  the  other  members  of  this  as- 
sociation on  behalf  of  whom  these  plaintiffs 
sue  have  a  properly  right  in  this  label  or  trade- 
mark, and  are  entitled  to  apply  to  the  court  to 
interfere  by  injunction. 

Todd  v.  Brenner,  16  Cigar  Makers  Off.  Jour. 
10;  Maher  v.  Iowa  Fruit  <&  P.  Co.  Id.  10;  Kam- 
merer  V.  Stapkton,  Trade-mark  Laws  and  De- 
cisions issued  by  C.  M.  I.  Union  of  America, 
p.  34;  Strasser'y.  Moonelis,  11  Cent.  Rep.  461, 
108  N.  Y.  611;  Wtete  v.  Simon.  19  Abb.  N. 
C.  88;  People  v.  Fisher.  50  Hun,  562;  Meyer 
v.  Hoak,  Trade-mark  Laws  and  Decisions,  is- 
sued by  C.  M.  I.  Union  of  America,  p.  26;  Ci- 
gar Makers  Union  v.  Bamberger,  Id.  13;  Cigar 
Makers  Union  v.  Kuttnauer,  Id.  11;  Cigar 
Makers  Union  v.  Bernard  Link,  Id.  9. 

Including  the  above  rulings  the  label  of  the 
Cigar  Makers'  International  Union  of  America 
has  been  protected  by  injunctions  and  criminal 
convictions  by  the  lower  courts  in  the  follow- 
ing States,  some  of  the  decisions  being  by 
lower  courts  and  not  reported:  Ohio  (G*<j7ar 
Makers  Union  v.  Miller  Bros  ;  State  v.  Lawler, 
Cigar  Makers  Union  v.  Bamberger,  mpra)\ 
Maryland  {Cigar  Makers  Union  v.  Bernard 
Link,  supra);  New  York  (Cigar  Makers  Union 
V.  Simon;  Ciaar  Makers  Union  v.  Mooivelis; 
People  V.  Fisher,  14  Wend.  9);  Illinois  {Cigar 
Makers  Union  v.  Berriman);  Missouri  {Cigar 
Makers  Union  v.  Cry;  Cigar  Makers  Union  v. 
Schenbeck);  Nebraska  {Cigar  Makers  Union  v. 
Wilson;  Cigar  Makers  Union  v.  Oloss);  Rhode 
Island  {Cigar  Makers  Union  v.  Woleehouse): 
Michigan  {Cigar  Makers  Union  v.  Kuttnauer, 
13L.  R.  A. 


supra;  Cigar  Mercers  Union  v.  Beinharty,  Min- 
nesota {Cigar  Makers  Union  v.  McCarthy)-, 
Wisconsin  {Cigar  Makers  Union  v.  Siapleton); 
Connecticut  (Cigar  Makers  Union  v.  Weil); 
Iowa  {Cigar  Makers  Union  v.  Hank;  Cigar 
Makers  Union  v.  Iowa  Fruit  Co.);  Massachu- 
setts {Cigar  Makers  Union  v.  Atlantic  Cigar 
Co);  C^MfomisL  (Cigar  Makers  Union  v.  Poska; 
Cigar  Makers  Union  v.  Curtis^  Dixon  &  Co. ; 
Cigar  Makers  Union  v.  Byan);  Oiegou  (Cigar 
Makers  Union  v.  Ounsf);  Pennsylvania  (Cigar 
Makers  Union  v.  Brendley,  Texas  (Cigar  Mak- 
ers Union  v.  PhiUipson);  Canada  (Cigar  Mak- 
ers Union  v.  Brenner). 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  b^  this  appeal  is  a 
new  one;  at  least  it  is  new  in  this  State.  It 
involves  important  consequences  to  employers 
and  employes,  and  it  touches  the  rights  and 
obligations  of  workmen  in  their  relation  to 
each  other.  The  fact^  upon  which  the  quea- 
tion  is  presented  as  found  by  the  learned  roas- 
ter are  as  follows.  The  Ci^ar  Makers  Inter- 
national Union  of  America  is  a  voluntary,  un- 
incorporated association  of  workmen  organized, 
as  its  constitution  affirms,  **fc)r  promoting  the 
mental,  moral,  and  physical  welfare  of  its 
members."  It  has  devised  and  registered  the 
label  which  is  the  subject  of  this  controversy, 
and  claims  an  exclusive  right  to  control  its  use.  • 
The  office  of  the  label  is  lo  advise  the  public 
that  the  cigars  in  the  box  which  bears  it  were 
made  by  members  of  the  union.  Every  mem- 
ber of  the  union  in  the  United  States  and 
Canada  is  entitled  to  have  this  label  upon  the  ' 
cigars  made  by  him.  The  plaintiffs  represent 
neither  the  Cigar  Makers' International  Union, 
the  alleged  owner  of  the  label,  nor  Strasse.  the 
officer  whose  name  appears  upon  it,  but  a  sub- 
ordinate local  organization  known  as  No.  126, 
located  at  Ephrata,  Lancaster  County,  Pa. 
No.  126  did  not  devise  or  register  the  label  and 
does  not  claim  to  own  it,  but  asserts  the  own- 
ership of  the  international  organization  to 
which  it  is  a  tributary  and  whose  jurisdiction 
it  acknowledges.  The  defendant  is  a  manu- 
facturer whose  shop  is,  as  the  learned  master 
finds,  *'a  strict  union  shop"  belonging  to 
Union  No.  126.  His  workmen,  ten  or  twelve 
in  number,  are  members  of  the  union.  He  as 
the  owner  of  a  union  shop,  and  his  men,  by 
virtue  of  their  membership,  are  entitled  to  the 
use  of  the  label  on  the  cigars  made  by  them.  He 
procured  a  quantity  of  imitation  or  counterfeit 
labels,  l)ecau8e,  as  he  alleges,  he  was  refused 
the  genuine  when  he  applied  for  them,  and 
avowed  his  purpose  to  use  them.  The  plain- 
tiffs then  filed  a  bill  and  asked  the  court  to 
enjoin  the  defendant  against  the  use  of  the 
imitation  labels  for  any  purpose  whatever. 
Upon  these  facts  the  master  recommended  and 
the  court  made  the  decree  asked  for.  The 
grounds  upon  which  an  injunction  will  issue 
to  restrain  the  infringement  or  appropriation 
of  a  trade-mark  are  well  settled.  They  are, 
first,  the  protection  of  property  in  a  trade- 
mark; and  second,  the  prevention  of  fraud  by 
an  imitator.  In  either  case  it  issues  at  the 
suit  and  for  the  protection  of  the  owner  of  the 
device  or  trade  mark  infringed.  The  plaintiffs 
represent  Union  No.  126,  which  has  no  other 
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ownership  in,  or  coDtrol  over,  the  International 
Union's  label  than  any  others  of  the  hundreds 
or  thousands  of  subordinate  unions  scattered 
over  the  United  States  and  the  Canadas.  If  it 
can  maintain  this  bill,  then  each  and  everv 
subordinate  union  can  do  the  same  thing,  al- 
though no  one  of  these  devised,  registered,  or 
•claims  to  own  the  trade- mark,  and  may  pre- 
vent its  use  by  workmen  and  in  shops  which, 
under  the  general  rules  of  the  intematiooal 
body  are  entitled  to  use  it.  But  we  are  not 
•disposed  to  impale  this  case  upon  what  may 
be  thought  to  be  a  technical  point.  On  the 
^ther  hand  we  will  consider  whether  the  In- 
ternational Cigar  Makers'  Union  is  a  trader, 
whether  the  label  in  question  is  a  trade  mark, 
and  whether  upon  any  ground  of  equitable  re- 
lief the  plaintiffs  are  entitled  to  consideration 
in  a  court  of  equity.  The  first  question  is 
disposed  of  by  the  learned  master  upon  the 
pleadings.  The  organization  that  devised, 
registered,  and  owns  the  label  is  neither  a 
manufacturer  nor  dealer,  and  has  no  trade  in 
which  a  trade-mark  can  be  used.  The  second 
question  would  seem  to  go  with  the  first. 
Trade-marks  are  provided  for  by  the  Act  of 
Congress  of  July  8.  1870.  Registration  is 
made  under  it  by  furnishing  a  statement  to  be 
recorded  in  the  patent  ofiSce,  showing  **  the 
names  of  the  parties  applying  for  the  registra- 
tion, with  their  residences  and  places  of  busi- 
ness; the  class  of  merchandise,  and  a  descrip- 
tion of  the  goods  composing  the  class,  by 
which  the  trade-mark  has  been  or  is  intended  to 
be  appropriated,  together  with  a  description  of 
the  trade-mark  and  facsimiles  of  it."  This 
provision  of  the  Act  clearly  contemplates  an 
actual  business  conducted  by  the  person  or 
persons  named,  the  adoption  of  a  trade-mark 
in  that  business  and  its  appropriation  to  a  par- 
ticular ''class  of  merchandise"  produced  or 
•old  Shy  the  parties  making  the  registration. 
Any  device,  figure,  or  inscription  which  seems 
to  indicate  the  personal  origin  of  the  goods 
may  be  adopted  as  a  trademark.  Laughman's 
App.  128  Pa.  19,  5  L.  R.  A.  599.  Such  trade- 
mark will  be  protected  against  fraudulent  imi- 
tation, whether  reidstered  or  not.  Jloyt  v. 
Boyt,  ante,  348.  decided  at  the  present  term. 

Registration  affords  evidence  ot  ownership. 
Its  object  is  to  secure  to  the  maker  or  dealer  the 
fruits  of  his  skill,  industry,  and  reputation  by 
a  positive  legislative  provision.  Pratfs  Ap- 
peal, 117  Pa.  411,  10  Cent.  Rep.  596.  But  the 
Act  of  Congress  referred  to  makes  it  clear  that 
it  is  a  maker  or  a  dealer  only  who  is  entitled  to 
protection,  for  it  declares  that  the  commissioner 
•of  patents  "shall  not  receive  and  record  any 
proposed  trade-mark  which  is  not  and  cannot 
become  a  lawful  trade-mark."  Now  if  the 
Cigar  Makers'  International  Union  was  a  busi- 
ness organization  engaced  in  making  cigars  for 
sale,  it  could  adopt  and  use  a  trade-mark  in  its 
business  and  acquire  property  in  it;  but  it  is  not 
a  business  organization.  It  neither  makes  nor 
aells  cigars  but  directs  its  attention  to  cigar 
makers,  and  seeks  "to  promote  the  mental, 
moral,  and  physical  welfare  of  its  members." 
These  are  worthy  objects.  They  deserve  and 
should  receive  the  encouragement  and  support 
of  all  right-minded  men.  It  is  obvious,  bow- 
ever,  that  they  are  personal  and  social  objects, 
Botcommercial  ones.  They  do  not  look  toward 
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the  production  or  sale  of  any  class  or  quality 
of  cigars  or  tobacco,  but  towards  the  personal 
elevation  and  comfort  of  cigar  makers.  I  con- 
clude, therefore,  that  the  Cigar  Makers'  Inter- 
national Union  of  America  is  neither  a  trader 
within  the  meaning  of  the  common  law,  nor 
withiu  the  purview  of  the  Act  of  Congress. 
Not  being  a  trader  in  any  sense,  it  can  have  no 
distinctive  trade-mark.  Registration  under 
such  circumstances  is  not  authorized  by  the  Act 
of  Congress,  and  if  made  confers  no  title,  and 
gives  no  standing  ground  in  a  court  of  law  or 
equity.  I  come  now  to  inquire  whether  the 
aaoption  of  the  label  for  the  purposes  set  forth 
in  the  bill  gives  to  the  International  Union  any 
ground  for  equitable  relief.  We  have  seen  that 
this  label  is  not  a  trade-mark,  and  that  the 
union  is  not  in  a  business  that  enables  it  to 
adopt  or  acquire  a  trademark.  Stil  litis  urged 
that  as  the  defendant  was  about  to  use  an  imi- 
tation of  the  label  he  should  be  enjoined 
whether  the  label  is  a  trade-mark  or  not.  But 
what  is  this  label?  And  why  should  it  be  pro 
tected?  It  purports  to  be  "issued  by  the  au- 
thority of  the  Cigar  Makers'  International 
Union  of  America  "  to  the  person  who  uses  it. 
The  name  of  the  workman  who  made  the  cigars 
does  not  appear  upon  it,  nor  the  owner  or  loca- 
tion of  the  shop  at  which  they  are  made.  It 
does  not  point  out  the  personal  or  the  local 
origin  or  ownership  of  the  goods  on  which  it 
is  placed.  On  the  other  hand^  it  issues  to  every 
one  of  the  many  thousands  of  workmen  who 
make  up  the  membership  of  the  union,  and  it 
certifies,  in  the  name  oi  the  union,  that  the 
cigars  in  the  box  on  which  it  is  placed  were 
made  "  by  a  first-class  workman,  a  member  of 
the  Cigar  Makers'  International  Union."  Who 
this  first-class  workman  was,  where  he  lived, 
for  whom  he  worked,  the  label  does  not  tell. 
He  is  indorsed  as  a  "first-class  workman" 
because  he  is  "a  member"  of  the  union.  As 
to  all  who  are  not  members,  the  label  proceeds 
to  define  the  position  of  the  organization  that 
issues  it  by  describing  their  work  as  "  inferior, 
rat  shop,  cooley,  prison  or  filthy  tenement- 
house  workmanship."  The  label  then  proceeds 
in  these  words:  "Therefore  we  recommend 
these  cigars  to  all  smokers  throughout  the 
world."  The  value  of  this  label  is  in  the  rec- 
ommendation and  the  reasons  given  for  it. 
The  label  is  thus  seen  to  be  something  quite 
different  from  a  trade-mark  in  its  chaiacter,  its 
purpose  and  the  manner  of  its  use,  viz.,  a  device 
to  distinguish  between  union  and  non  union 
workmen,  and  to  discriminate  against  the  work 
of  the  latter.  It  says  to  the  public  in  spirit  and 
in  effect:  "Buy  the  cigars  that  bear  this  label 
because  they  were  made  by  a  member  of  this 
union.  Do  not  buy  those  not  bearing  it  because 
they  were  made  by  workmen  who  do  not  belong 
to  us.  Such  cigars  are  the  product  of  'inferior, 
rat  shop,  cooley,  prison,  or  filthy  tenement- 
house  workmanship.'"  It  is  the  request  of  a 
powerful  labor  organization  to  ' '  all  smokers 
throughout  the  world  "  to  take  sides  with  it  in 
its  contest  with  those  who  are  outside  of  its 
membership  by  refusing  to  buy  the  work  of 
such  persons.  It  is  an  attempt  to  use  the  public 
as  a  means  of  coercion  upon  them,  compelling 
them  to  unite  with  the  union  in  order  to  find  a 
market  for  their  goods  or  their  labor.  Right 
here  let  us  distinguish  broadly  between  an  ob- 
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ject  and  the  means  employed  to  reach  it.  Or- 
ganization is  the  privilege,  perhaps  I  might  say 
the  duly,  of  labor;  and  an  organization  seeking 
to  promote  **  the  mental,  moral,  and  physical 
welfare  of  its  members,"  by  securing  fair 
wages,  steady  work,  and  the  comforts  of  home 
for  them,  occupies  a  legitimate  field  of  useful- 
ness and  is  capable  of  doing  great  good  to  its 
members  and  to  the  public.  The  Cigar  Makers' 
Union  is  no  doubt  seeking  to  do  such  a  work 
and  accomplishing  much  in  that  direction. 
What  we  are  now  considering  is  one  of  the 
means  it  employs  to  increase  its  membership 
and  to  hurt  workmen  who  do  not  belong  to  it. 
The  real  question  now  before  us  is  whether  the 
interna lional  organization  of  workmen  shall 
have  the  help  of  a  court  of  equity  in  making 
war  upon  all  cigar  makers  who  do  not  belong 
to  it,  and  in  driving  their  work  out  of  the 
market  by  representing  it  as  coming  from  **  in- 
ferior rat  shops,  from  coolies,  prisoners,  or 
filthy  tenement  houses."  A.  **  first  class  work- 
man "  is  one  who  does  first-class  work,  whether 
his  name  is  on  the  rolls  of  any  given  society  or 
not.  Filthiness  and  criminality  of  character 
depend  on  conduct,  not  on  membership  of  the 
union  Legitimate  competition  rests  on  supe- 
riority of  workmanship,  and  business  methods, 
not  in  the  use  of  vulgar  epithets  and  personal 
denunciation.  When  the  Cigar  Makers'  Inter- 
national Union  of  America  stigmatizes  those 
who  do  not  belong  to  it  and  seeks  to  induce  ihe 
public  to  discriminate  against  them  and  their 
work  by  covering  them  with  opprobrious  epi- 
thets, it  is  not  engaged  in  "promoting  the 
mental,  moral,  and  physical  welfare  of  its 
members,"  bui  in  trying  to  hurt  and  destroy 
those  who  do  not  choose  to  become  members. 
While  the  courts  would  aid  the  former  purpose 
in  all  ways  within  their  power,  they  cannot  help 
the  latter.    We  cannot  justify  the  defendant's 


conduct.  There  is  no  rule  of  morals  or  of 
business  upon  which  he  can  defend  himself  in 
the  preparation  and  use  of  spurious  labels. 
But  it  is  not  every  wrong  action  that  a  chan- 
cellor will  enjoin,  because  the  purpose  of  an 
injunction  is  to  protect  the  plaintiff  in  the  ex- 
ercise and  enjoyment  of  a  clear  legal  right,  for 
an  infringement  of  which  the  law  does  not 
afford  an  adequate  remedy.  If,  therefore,  the 
right  of  the  plaintiff  is  doubtful,  equity  will 
withhold  its  aid.  The  plaintiff  in  this  case  has 
no  trade-mark  to  protect  and  no  right  to  a  de- 
cree resting  on  the  law  relating  to  trade  marks. 
What  they  have  is  a  label  which  recommends 
the  purchase  of  cigars  made  by  union  men,  and 
warns  against  the  purchase  of  all  others  as  in- 
ferior and  unwholesome  because  made  in  **  rat 
shops,  or  prisons,  or  by  coolies,  or  tenants  of 
filthy  tenement  houses."  Their  right  to  use 
such  a  label  may  well  be  doubted,  whether  the 

Suestion  be  treated  as  one  of  morals  or  of  law. 
lut  the  plaintiffs  come  into  a  court  of  equity 
and  seek  to  enlist  the  conscience  of  a  chancellor 
in  their  behalf.  They  must  come^wilh  clean 
hands,  with  a  conscionable  regard  for  the  rigbts- 
of  others,  ready  to  do  equity  on  their  part,  and 
seeking  only  equity  at  the  hands  of  the  court. 
They  do  come  in  this  case  with  the  avowed 
purpose  to  do  harm  to  non-union  men.  to  pre- 
vent the  sale  of  their  work,  to  cover  them  with 
opprobrium;  and  they  ask  a  court  ot  equity  to 
say  that  they  have  a  right  to  do  it.  We  decline 
to  say  so. 

The  decree  of  the  court  below  is  reversed^  the 
injunction  dissolved  and  the  bill  dismif^sed. 

As  we  cannot  approve  the  conduct  of  the  de- 
fendant, we  shall  not  award  him  costs,  but  di- 
rect that  each  party  pay  the  costs  it  has  made, 
and  that  the  fees  of  the  master  be  paid  in  equal 
parts  by  the  plaintiffs  and  the  deiendant 
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The  good-will  and  all  trade-marks,  not 
personal  in  their  character,  of  an  in- 
solvent mannfibctiiring^  company,  will 
pass  to  a  purchaser  at  a  sale  of  the  plant  by  the 


asBlRnee  for  benefit  of  creditors,  under  an  i 
ment  transferrinff  all  the  property  of  whatever 
kind  owned  by  the  insolvent,  and  an  advertise- 
ment of  sale  describinfiT  the  property  as  *'Qld 
established  and  valuable  cotton  duck  mills." 

(June  17, 1891.) 

APPEAL  by  the  assignee  for  benefit  of 
creditors  of  the  Druid  Mills  Manufacturing 
Company  from  an  order  of  the  Circuit  Court 
for  Baltimore  City  setting  aside  his  report  of 


Note.— Good- trtti  regarded  as  proDerty. 

Good- will  is  a  firm  asset.  Wliether  it  survives  to 
a  partner  has  not  been  uniformly  decided.  After 
a  voluntary  dissolution,  each  partner  has  a  right  to 
use  the  old  firm  name,  unless  other  wise  agreed.  It  is 
the  subject  of  sale,  like  other  personalty.  See  Bar- 
ber V.  Connecticut  Mut.  L.  Ins.  Co.  16  Fed.  Rep.  812. 
816-3^:  14  Am.  Law  Reg.  N.  S.  1-11,  329-341,  649-660. 
713-726;  13  Cent.  L.  J.  162-165;  19  Cent.  L.  J.  382-368;  19 
Alb.  L.  J.  502-608;  3  Kent,  Com.  64;  1  Pars.  Cont.  153; 
Musselman's  App.  62  Pa.  81;  Hammond  v.  Douglas, 
6  Vee.  Jr.  539;  Crawehay  v.  Collins,  15  Ves.  Jr.  218, 227; 
Anderson,  Law  Diet,  title  Oood-wiU. 

It  Is  a  subject  of  value  and  price.  It  may  be  sold, 
bequeathed,  or  become  assets  in  the  hands  of  the 
personal  representative  of  a  trade.  If  the  restric- 
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tion  as  to  time  is  held  to  be  Illegal  because  extended 
beyond  the  period  of  the  party  carrying  on  the 
trade  himself,  the  value  of  such  good- will,  consid- 
ered in  these  various  points  of  view,  is  altogether 
destroyed.    Hitchcock  v.  Coker,  6  Ad.  &  BL  4SS,  448. 

A  good-will  in  business  is  recognized  as  property 
in  law,  and  is  protected  as  such.  Howe  v.  Searing* 
6  Bosw.  368,  368. 

The  good- will  of  a  concern  (so  far  as  It  is  ]ocal» 
and  arises  from  an  established  place  of  buslneasK 
while  it  cannot  well  be  divided,  may  be  sold  by 
assignees.  Allen  v.  Woonsocket  Co.  11  K.  I.  288. 
See  Crutwell  v.  Lye,  17  Ves.  Jr.  836:  Mellersh  t. 
Keen,  27  Beav.  236,  28  Beav.  453;  Torner  v.  Major,  S 
Giff.  442. 

The  good- will  survives  to  the  remaining  partner* 
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«ale  of  the  cottOD  manufacturiDg  (plant  of  the 
insolvent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  Randolph  Barton  and  Skip- 
with  Wilmer*  in  propria  persona,  for  appel- 
lant. 

Messrs,  R.  D.  Morrtson,  Howard  Mun- 
nskhuyser  and  Nicholas  P.  Bond,  for 
appellees: 

The  deed  conveyed  **  all  its  estate  and  prop- 
•erty  of  whatever  kind  and  wherever  situated." 

The  good-will  and  business,  not  being  ex- 
pressly mentioned,  did  not  pass. 

Lord  £ldon,  in  Cruttoell  v.  Lye,  17  Ves.  Jr. 
S86,  said  the  *'^X)od-wiU"  was  "nothing  more 
than  the  probability  that  the  old  customers 
would  resort  to  the  old  place; "  but  it  has  been 
held  that  this  is  too  narrow  a  view,  and  that 
"it  must  mean  every  positive  advantagje  that 
has  been  acquired  by  the  old  firm  in  the 
progress  of  its  business,  whether  connected 
with  the  premises  in  which  the  business  was 
previously  carried  on,  or  with  the  name  of  the 
late  firm,  or  with  any  other  matter  carrying 
with  it  the  benefit  of  the  business." 

Chttrton  V.  Douglas,  Johns.  V.  C.  174,  188; 
Menendez  v.  Holt,  128  U.  S.  6i2.  32  L.  ed.  528. 

Judge  Story  defines  it  to  be  "the  benefit  or 
advantage,  which  is  acquired  by  an  establish- 
ment beyond  the  mere  value  of  the  capital 
stock,  funds  or  property  employed  therein,  in 
consequence  of  the  general  public  patronage 
and  encouraicrement  which  it  receives  from  con- 
stant or  habitual  customers,  on  account  of  its 
local  position  or  common  celebrity,  or  reputa- 
tion for  skill  or  affluence,  or  punctuality,  or 
from  other  accidental  circumstances  or  neces* 


sities,  or  even  from  ancient  formalities  or 
prejudices." 

Story,  Partn .  §  99.  See  Smith  v.  Gibhs,  44  N. 
H.  343;  Boon  v.  Moss,  70  N.  Y.  478;  Morgan  v. 
Perhamus,  36  Ohio  St.  622;  BeU  v.  Ellis,  33 
Cal.  624;  Howe  v.  SeaHng,  19  How.  Pr.  26. 

Included  in  the  sale  of  a  "good- will"  is  the 
right  to  prevent  the  vendor  from  interfering 
in  the  enjoyment  of  the  purchase  by  resuming 
business  m  the  same  locality  {Dwignt  v.  Ham- 
ilton, 113  Mass.  175;  Ginesi  v.  Cooper,  L.  R. 
14  Ch.  Div.  596;  Williams  v.  Wilson.  4  Sandf. 
Ch.  379.  7  L.  ed.  1141;  GJiurton  v.  Douglas, 
supra);  and  to  prevent  the  vendor  from  using 
personal  efforts  to  induce  the  old  customers  to 
leave  the  vendee.     Ibid. 

Can  it  be  held  that  a  firm,  individual,  or 
corporation,  which  by  misfortune  is  compelled 
to  make  an  assignment  for  the  benefit  of  cred- 
itors, intends  to,  or  does,  give  to  its  assignee  the 
right  to  make  a  sale  carrying  with  it  these 
consequences? 

Alvey,  Ch.  ,/.,  delivered  the  opinion  of 
the  court: 

The  only  question  presented  on  this  appeal 

is  whether  the  purchasers  of  the  Druid  Mills 

manufacturing  property,  at  the  sale  thereof 

by  the  trustee,  under  and  by  virtue  of  a  deed 

of   assignment  made  by  the  manufacturing 

com  pan}'  for   the   benelit  of   creditors,  will 

i  acquire,    with    the   property  purchased    by 

I  them,  the  right  to  the  good-will  and  busi- 

j  ness  of  the  insolvent  corporation,  including 

I  the  brand  or  trade-mark  used  by  the  company 

I  to  mark  the  goods  manufactured  by  it  before 

•  the  assignment.     By  the  deed  of  assignment 


and  a  sale  of  it  cannot  he  compelled  by  the  repre- 
sentatives of  the  deceased  partner.  Tt  i?  not  part- 
nership stock  of  which  the  executor  may  compel  a 
division,  hut  belongs  of  rlffht  to  the  8ur\'ivor. 
Howe  V.  Searing,  10  Abb.  Pr.  270, 19  How.  Pr.  17. 
See  Dougherty  v.  Van  Nostrand,  Hoffm.  Ch.  68, 6  L. 
ed.  1066. 

The  Rood- will  of  a  business  may  be  sold  the  same 
as  any  other  personal  property.  See  Musselman^s 
App.  62  Pa.  *J1:  Howe  v.  Searlnsr,  19  How.  Pr.  14; 
Dougherty  v.  Van  Nostrand,  Holfm.  Vh.  68, 6  L.  ed. 
1066;  Partridge  v.  Menck,  2  Barb.  Ch.  101,  5  L.  ed. 
572;  Pearson  v.  Pearson,  L.  R.  27  Ch.  Dlv.  146. 

Or  it  may  be  the  subject  of  a  contract  of  sale. 
See  CVuess  v,  Feesler,  99  CaJ.  336;  Holmes  v.  Holmes, 
37  Conn.  27K;  M'Fariand  v.  Stewart,  2  Watts,  111; 
Palmer  v.  Graham,  1  Pars.  Eq.  476. 

Where  a  partner  sells  out  all  his  share  in  the 
business,  the  presumption  Is  that  he  meant  to 
Include  the  good-will.  See  Churton  v.  Douglas, 
Johns.  V.  C.  174. 

Where  a  trader  sells  for  value  his  businesH  and 
good- will  to  another,  he  may  be  restrained  from 
soliciting  his  old  customers  to  deal  with  him,  as  if 
no  sale  had  been  made.  See  Hairs  App.  60  Pa.  458; 
McCord  v.  Williams,  96  Pa.  78;  Ginesi  v.  Cooper,  L. 
B.  14  Ch.  Div.  603.  Disapproved,  however,  on  the 
point  that  he  might  be  restrained  from  dealing 
with  his  old  customers,  in  Leggott  v.  Barrett,  L.  R. 
15  Ch.  Div.  306. 

Must  pertain  to  an  e»tahli»hed  business. 

While  the  good-will  of  a  business  is  property  that 
may  be  sold  or  mortgaged,  yet  it  is  property  of  a 
very  peculiar  and  exceptional  character.  It  is 
Intangible  property  which,  in  the  nature  of  things, 
can  have  no  existence  apart  from  a  business  of 
some  sort  that  has  been  established  and  carried  on 
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at  a  particular  place:  and  it  cannot  be  sold  by 
Judicial  decree,  or  otherwise,  unless  it  be  in  con- 
nection with  a  sale  of  the  business  on  which  it 
depends.  Story,  Partn.  9  99;  Robertson  v.  Quid- 
dington,  28  Beav.  S29;  3  Pom.  Eq.  Jur.  i  lj365,  and 
Twtes:  Smith,  Mere.  Law,  188. 

ha  iU subject  of  transfer. 

WhUe  it  has  been  held  that  good-wil)  is  not  a 
transferable  or  partnership  asset  (Howe  v.  Searing, 
19  How.  Pr.  14,  decided  in  1880),  the  great  weight  of 
modern  authority  is  in  favor  of  the  contrary  rule. 
WilUams  v.  Wilson,  4  Sandf.  Ch.  879,  7  L.  ed.  1141; 
Marten  v.  Van  Schaick,  4  Paige,  4T9, 8  L.  ed.  528; 
Case  V.  Abeel,  1  Paige,  401,  8  L.  ed.  693:  Lewis  v. 
Langdon,  7  Sim.  421;  Banks  v.  Gibson,  11  Jur.  N.  S. 
680;  Johnson  v.  Helleley,  34  Beav.  68;  MacdonaJd  v. 
Richardson,  1  Giff.  81;  Dougherty  v.  Van  Nos- 
trand. 1  HofTm.  (y'h.  68,  6  L.  ed.  1066;  Musselman*B 
App.  62  Pa.  81;  McParland  v.  Stewart,  2  Watts,  111; 
Holden  v.  McMakin,  1  Pars.  Eq.  270;  Willett  v. 
Blanf ord,  1  Hare,  271;  Wedderbum  v.  Wedderbum, 
22  Beav.  84;  Sheppard  v.  Boggs,  9  Neb.  268;  Bin- 
inger  v.  Clark,  10  Abb.  Pr.  N.  8.  264;  Mellersh  v. 
Keen,  28  Beav.  463;  Bradbury  v.  Dickins,  27  Beav. 
53;  Austen  v.  Boys,  2  DeO.  A  J.  628;  Turner  v. 
Major,  8  Giff.  442. 

But  a  mortgage  of  the  ^  machinery,  type,  presses, 
cases,  furniture,  paper,  forms  and  tools  "  of  a  news- 
paper company,  together  with  the  **  good-will "  of 
its  business,  cannot  be  foreclosed  as  to  the  good- 
will after  all  the  tangible  property  covered  by  the 
mortgage  has  been  alienated,  worn  out  or  de- 
stroyed, and  the  corporation  has  become  consoli. 
dated  with  another  newspaper  corporation.  Met- 
ropolitan Nat.  Bank  v.  St.  Louis  Disp.  Co.  36  Fed 
Rep.  722. 
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dated  the  12th  of  December,  1890,  the  Druid 
Mills  Maunfacturing  Company,  an  insolvent 
corporation,  assigned  and  conveyed  to  the  ap- 
pellant, as  trustee,  ^all  its  estate  and  prop- 
erty, of  whatever  kind  and  wherever  situ- 
ated," in  trust  for  the  benefit  of  creditors, 
with  power  to  the  trustee  to  sell  either  at 
public  or  private  sale,  and  on  such  terms  as 
might  seem  best  for  the  interest ^of  the  credi- 
tors. The  trustee  advertised  the  property  for 
stile  at  public  auction,  and  in  the  advertise- 
ment he  described  the  property  as  the  old- 
established  and  valuable  cotton  duck  mills, 
at  Woodberry.  well  known  as  "Druid  Mills," 
containing  about  12,000  spindles  and  200 
looms,  in  full  operation,  and  adding,  after 
full  description  of  the  particulars  of  the 
plant,  •*  that  the  machinery  is  of  the  most 
modem,  and  is  constructed  for  the  manufac- 
ture of  all  numbers,  widths,  and  weights  of 
cotton  duck,  awnings,  stripes,  yarns,  twines, 
etc., — all  the  well-known  'Druid  Mills' 
brand."  The  trustee  sold  the  property  to  the 
appellees  under  this  advertisement,  and  ac- 
cording to  the  foregoing  description:  and 
in  his  amended  report  of  the  sale  he  states 
that  he  "offered  at  public  sale  the  well- 
known  Druid  Mills,  as  then  in  full  opera- 
tion and  a  going  concern,  with  all  the  real 
and  leasehold  property,  machinery,  and 
plant,  together  with  the  good -will  and  busi- 
ness of  the  said  Druid  Mills  Manufacturing 
Company  of  Baltimore  County,  subject  to 
the  operation  and  effect  of  a  certain  mort- 
gage described  in  the  advertisement  of  sale ; 
and  that  he  then  and  there  sold  the  same  to 
Douglas  H.  Thomas,  Christian  Devries,  and 
Charles  C.  Homer,  as  a  committee,  reffresent- 
ing  the  creditors  of  the  said  company,  at 
and  for  the  sum  of  $120,000,  that  being  the 
highest  bid."  These  purchasers,  upon  the 
report  being  made,  came  into  court,  and, 
while  admitting  the  facts  stated  in  the  trus- 
tee's amended  report,  objected  to  the  ratifi- 
cation of  the  sale  upon  two  grounds:  (1) 
that  the  deed  of  trust  or  assignment  did 
not  assign  or  transfer  to  the  trustee  the  right 
to  sell  and  convey  to  the  purchasers  of  the 
Druid  Mills  property  the  exclusive  right  to 
continue  the  business,  and  to  the  brand  or 
trade-mark  of  the  company  ;  and  (2)  that  the 
advertisement  of  sale  aid  not  distinctly  state 
that  the  brand  and  trade- mark  of  the  com- 
pany would  be  offered  for  sale.  Upon  these 
exceptions,  an  order  pro  fonna  was  passed 
setting  aside  the  sale  as  reported,  and  the 
trustee  has  appealed.  That  the  eood-will 
of  an  established  business,  as  also  the  brands 
or  the  trade-marks  used  to  distinguish  and 
specially  denote  the  product  or  manufacture 
of  the  establishment,  are  property,  and  form 
the  subjects  of  contract  and  sale,  is  a  prin- 
ciple too  well  settled  to  need  the  citation  of 
authorities  for  its  support.  Indeed,  it  is 
often  the  case  that  a  large  portion  of  the 
intrinsic  marketable  or  assessable  value  of 
a  manufacturing  establishment  consists  in 
the  good  will  maintained  by  it,  and  in  the 
brands  or  trade-marks  to  which  it  has  ac- 
quired an  exclusive  use,  by  which  to  denote 
the  origin  and  make  of  its  goods  when 
placed  upon  the  market.  And  so  important 
a  contribution  to  the  value  of  the  establish- 
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ment  are  these  elements  or  accessories  of  the 
business  that  in  the  sale  or  assignment  of 
such  manufactory  or  business  establishment, 
to  be  continued  as  formerly,  the  sale  or  trans- 
fer of  such  an  establishment  ordinarily  car- 
ries with  it,  by  reasonable  intendment  or  im- 
plication, the  rij^ht  to  such  good- will  and 
trade- marks,  as  incidents  to  or  accessories, 
of  the^^business  carried  on  by  the  establish- 
ment. This  would  now  seem  to  be  settled 
by  a  great  preponderance  of  authority,  though 
after  a  considerable  conflict  of  judicial  opin- 
ion. 

This  court,  in  the  case  of  Wttthans  r. 
Mattfeldt,  44  Md.  805,  has  said  that,  where  a 
trade-mark  is  used  to  designate  the  place  and 
the  person  by  whom  the  goods  are  made,  the 
right  to  such  trade -mark^passes  to  the  pur- 
chaser upon  the  sale  and  transfer  of  the  busi- 
ness and  manufactory  at  which  the  goods 
are  made.  And  the  Supreme  Court  of  the 
United  States,  in  Kidd  v.  Johimm,  100  U.  S. 
617,  620,  25  L.  ed.  769,  770,  in  speaking  of 
the  right  t«  dispose  of  a  trade-mark,  in  con- 
nection with  a  business  establishment, 
said  :  "As  to  the  right  of  Pike  to  dispose 
of  his  trade-mark  in  connection  with  the  es- 
tablishment where  the  liquor  was  manufac- 
tured, we  do  not  think  there  can  be  any  reason- 
able doubt.  It  is  true,  the  primary  object 
of  a  trade-mark  is  to  indicate  by  its  meaning 
or  association  the  origin  of  the  article  to 
which  it  is  aflixed.  As  distinct  property, 
separate  from  the  article  created  by  the  orig- 
inal producer  or  manufacturer,  it  may  not  be 
the  subject  of  sale.  But  when  the  trade- 
mark is  aflixed  to  articles  manufactured  at  a 
particular  establishment,  and  acquires  a  spe- 
cial reputation  in  connection  with  the  place 
of  manufacture,  and  that  establishment  is 
transferred  either  by  contract  or  operation  of 
law  to  others,  the  right  to  the  use  of  the 
trade -mark  may  be  lawfully  transferred  with 
it.  Its  subsequent  use  by  the  person  to 
whom  the  establishment  is  transferred  is  con- 
sidered as  only  indicating  that  the  goods 
to  which  it  is  affixed  are  manufactured  at 
the  same  place,  and  are  of  the  same  character, 
as  those  to  which  the  mark  was  attached  by 
its^original  designer.  Such  is  the  purport  of 
the  language  of  Lard  Cranworth  in  the  case 
of  Leather  Clot?i  Co.  v.  American  Leather 
Cloth  Co.  11  H.  L.  Cas.  528.  See  also 
Aimirorth  v.  Walmesley,  85  L.  J.  Ch.  855, 
and  IlaU  v.  Barrotcs,  10  Jur.  N.  S.  65. "  And. 
in  addition  to  the  cases  thus  referred  to,  see- 
the recent  cases  of  I/ivyrence  Mfg,  Co.  v.  Ten- 
nessee Mfg.  Go.  188  U.  8.  587,  84  L.  cd. 
997,  9knd..Syinonds  v.  Jones,  82  Me.  802,  8  L. 
R.  A.  570. 

The  trade-mark  or  brand  used  by  the  Druid 
Mills  Manufacturing  Company  was  simply 
"Druid  Mills"  imprinted  upon  their  gocnls. 
and,  while  there  is  no  question  made  as  to 
whether  or  not  such  mark  or  imprint  consti- 
tutes a  legal  brand  or  trade-mark  such  as 
will  be  protected,  the  questions  made  by  the 
exceptions  are  whether  that  or  any  other  valid 
brand  or  trade-mark  used  by  the  company  to- 
desiflrnate  and  identify  its  manufacture  passed 
to  the  trustee  by  the  deed  of  assignment: 
and,  if  it  did  pass,  then,  whether,  by  the 
terms  of  the  advertisement  of  sale,  the  right 
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to  sucb  brand  or  trade-mark  passed  to  the  pur- 
chasers of  the  manafacturing  establishment 
as  sold  by  the  trustee. 

The  deed  of  assignment  transferred  to  the 
trustee  all  the  property  of  the  assignor  of 
whatever  kind  owned  by  it.  This  was  cer- 
tainly broad  enough  to  include  the  property 
in  the  good -will  of  the  business,  and  in  the 
brand  or  trade- mark  of  the  company.  All 
the  property  in  the  business  and  the  plant 
were  assigned,  and  we  can  have  no  doubt 
but  that  it  was  intended  that  the  important 
accessories  of  good- will  and  the  brand  should 
pass.  It  can  hardly  be  supposed  that  it  was 
intended  that  the  manufacturing  establish- 
ment should  be  sold  by  the  trustee  without 
them,  as  such  sale  could  not  be  otherwise 
than  greatly  to  the  loss  and  prejudice  of  the 
creditors  of  the  company.  It  was  manifestly 
the  intention  and  desire  of  the  assigning 
company  that  the  manufacturing  establish- 
ment should  be  sold  by  the  trustee  to  the 
best  advantage,  and  to  be  operated  bv  the 
purchasers ;  and  the  fact  that  the  good- will 
and  trade -mark  or  brand  were  not  mentioned 
eo  nomine  in  the  deed  of  assignment  in  no 
manner  excludes  the  construction  that  they 
did  pass  to  the  trustee ;  for,  as  laid  down 
by  Upton  in  his  work  on  the  Law  of  Trade- 
marks, p.  58,  "there  can  be  no  doubt  that  a 
contract,  by  which  a  manufacturer  disposes 
absolutely  of  his  business,  and  vests  in  an- 
other the  right  to  manufacture  the  goods 
which  he  has  before  produced,  and  which 
have  become  known  in  the  market  by  a  dis- 
tinguishing trade-mark,  though  it  were  silent 
upon  the  subject  of  such  trade-mark,  by  nec- 
c^ssary  implication  vests  in  the  purchaser  the 
exclusive  right  to  its  use  as  it  was  before 
used."  The  terms  of  transfer  employed  in 
the  assignment  before  us  are  not  less  compre- 
hensive than  those  employed  in  Bankrupt  or 
Insolvent  Laws,  which  declare  what  property 
of  the  bankrupt  or  insolvent  shall  pass  to  the 
assignee ;  and  vet,  in  cases  occurring  under 
those  laws,  it  has  been  repeatedly  held  that 
the  right  to  a  trade-mark,  not  personal  in  its 
character,  but  which  denotes  simply  the  place 
or  establishment  at  which  the  goods  are 
manufactured,  passes  to  the  assignee.  As  an 
instance  of  this,  we  may  refer  to  the  case  of 
Warren  v.  Warren  Thread  Co,,  134 Mass.  247. 
The  Insolvent  Law  of  Massachusetts  provided 


that  *'the  assignment  shall  vest  in  the  assign- 
ee all  the  property  of  the  debtor,  real  and 
personal,  which  he  could  have  lawfully  sold, 
assigned,  or  conveyed. "  Upon  this  provision 
of  the  Insolvent  Law  the  supreme  court  of 
that  State  held  that,  as  the  trsuie-marks  there 
involved  were  designs  or  symbols  designating 
the  place  or  the  establishment  at  which  the 
thread  was  manufactured,  and  not  implying 
any  peculiar  personal  skill  in  the  manu- 
facturer designing  them,  they  passed  to  the 
assignee  of  the  insolvent.  In  that  case  the 
court  said:  "Under  this  Statute,  all  the 
plaintiff's  property  which  he  could  assign 
passed  to  his  assignee.  It  includes,  ex  ri 
termini,  his  mautacturing  establishment, 
machinery,  tools,  and  fixtures,  manufactured 
goods,  and  the  right  to  use  the  trade-mark  in 
connection  with  the  establishment  and 
goods."  And,  if  a  trade-mark  will  pass  in 
such  case,  there  can  be  no  reason  why  it 
should  not  pass  in  a  case  such  as  the  present, 
where  the  object  of  the  assignment  is  virtu- 
ally the  same  as  that  provided  for  by  the  In- 
so  Went  Law,  and  where  the  terms  of  the  as- 
signment are  equally  comprehensive  as  those 
declaring  the  effect  of  the  assignment  under 
that  law.  There  are  many  cases  to  the  same 
effect  as  that  just  referred  to,  but  to  which 
we  need  only  refer  by  name.  Hudnon  v.  Oh- 
h&rne,  39  L.  J.  Ch.  79 ;  Pepper  v.  Labrot,  8 
Fed.  Rep.  29 ;  AUantic  Milling  Go.  v.  IlcMn- 
son,  20  Fed.  Rep.  217.  And  having  deter- 
mined that  the  deed  of  assignment,  by  legal 
operation,  passed  the  good-will  of  the  busi- 
ness, with  the  brand  or  trade-mark  thereof, 
with  the  right  and  power  in  the  trustee  to 
sell  the  same  with  the  manufacturing  estab- 
lishment, we  can  perceive  no  difficulty  in 
holding  that,  under  the  advertisement  of  sale, 
the  trustee  sold  the  good-will  and  trade-mark 
of  the  business  to  the  same  full  extent  as 
they  came  to  him  under  the  assignment. 
They  formed  part,  though  but  incidents,  of 
the  property  assigned  to  him ;  and  the  pur- 
chasers, upon  the  ratification  of  the  sale, 
will  acquire  the  exclusive  right  to  such  good- 
will and  trade-mark  of  the  business  as  fully 
and  in  like  manner  as  the  same  were  used 
and  enjoyed  by  the  manufacturing  company 
for  the  assignment.  It  follows  that  the  pro 
forma  order  appealed  from  must  be  reversed. 
Order  reversed,  and  cause  remanded. 
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George  C.  ALTGELT,  Appt., 

CITY  OF  SAN  ANTONIO  et  al. 

( Tex ) 

1.   A  eity  with  power  to  provide  for  it- 
self a  water  supply  cannot  contract 

to  ffive  a  water  company  the  ezeiuslve  ri^bt  to 
furnish  such  supply  for  a  term  of  years. 


8.  A  tajEpayer  cannot  malntjtin  a  suit 
to  set  aside  a  city's  water  supply  con« 
tract  althougrh  It  Is  void  for  firranting  a  monop- 
oly, unless  he  shows  injury  to  himself  as  a  tax- 
payer,—«s,  that  he  is  thereby  compelled  to  get 
water  from  the  grantee  or  is  prevented  from  get- 
ting^ it  on  better  terms. 

8.  A  city  cannot  exempt  a  ifrateivworks 
company  ft*om  taxation  in  consideration 


NOTB.— 3funie(pa2it]/  cannot  creale  a  monopoly,     |  power  so  to  do  is  clearly  indicated  by  the  recitals 

It  is  abundantly  settled  that  a  municipality,  act-  |  of  said  charter.    New  Orleans  G.  B.  Go.  v.  Crescent 

tng  under  charter  rights  granted  by  legislative  en-   City  R.  Co.  12  Fed.  Bep.  808,  5  Fed.  Rep.  160;  Mead- 

actment,  cannot  create  a  monop^^^r.  anleas  the  I  yiiie  Fuel  Gas  Co.  v.  Meadville  Nat.  Gas  Co.  (Pa.)  8 
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of  the  fumlshlnfir  by  It  to  the  city  of  water  at  a 
reduced  rate. 
4*  To  restrain  the  coUeetion  of  taxes 
made  excessiTe  by  an  illegal  exemp- 
tion* the  tax-payer  must  show  the  amount  of 
the  excese,  or  facts  from  which  such  amouut 
may  be  computed. 

(June  24, 1800.) 

APPEAL  by  complainants  from  a  judgment 
of  the  EHsirict  Court  for  Bexar  County  in 
favor  of  defendants  in  a  suit  brought  to  pro- 
cure the  cancellation  of  a  certain  contract  and 
to  enjoin  the  collection  of  an  alleged  illegal 
tax  assessment.    Affirmed, 

The  facts  sufficiently  appear  in  the  commis- 
sioner's opinion. 

Mr.  George  C.  Alt^elt,  appellant,  in 
pr(mria  persona: 

The  contract  granting  the  exclusive  right  for 
twenty- live  years  to  supply  said  City  with  wa- 
ter, and  the'  supplemental  contract  by  which 
the  property  of  the  corpoiation  is  released  from 
city  taxation,  are  unauthorized  by  law,  and 
are  void  as  against  public  policy.  Equity  will 
interfere  to  restrain  the  performance  of  such 
contracts  at  the  suit  of  one  or  more  taxpayers 
of  the  City. 

Upon  the  want  of  power  to  establish  a  mo- 
nopoly and  to  barter  away  administrative  pow- 
ers, see — 


City  Charter.  §46,  p.  250;  Laws  1870;  Const. 
art.  1,  §§  17,  2<J,  art.  12;  Brenham  v.  Brenham 
Water  Go.  67  Tex.  542;  Waterhury  v.  Laredo,  68 
Tex.  565;  Wright  v.  Nagle,  101  U.  S.  796, 25  L. 
ed.  928;  Mintum  v.  Larus,  64  U.  S.  28  How. 
435,  16  L.  ed.  574;  Dillon.  Mun.  Corp.  §§  97, 
114,  862;  Cooley,  Const.  Lim.  p.  249;  Iktcen- 
port  V.  Kleingehmidt,  6  Mont.  502;  Saginaw 
Oaa- Light  Co.  v.  Saginaw,  28  Fed.  Rep.  529; 
Jackson  County  H.  R,  Co.  v.  InterstaU  R.  T. 
Co.  24  Fed.  Rep.  806;  Gale  v.  Kalamazoo,  28 
Mich.  844,  9  Am.  Rep.  80;  Logan  v.  Fyne,  48 
Iowa,  524,  22  Am.  Rep.  261. 

Upon  the  invalidity  of  the  exemption  from 
taxation,  see — 

Tex.  Const,  art.  8,  §  2;  Austin  v.  Austin 
Qas-Liqht  &  Coal  Co.  69  Tex.  180;  Karris  v. 
Waco,  57  Tex.  641;  Citizens  Sav.  cfe  Loan  Asso. 
V.  Topcka,S'7  U.  8.  20  Wall.  665,  22  L  ed,  461; 
Burroughs,  Taxn.  §  53;  Cooley,  Taxn.  pp.  152- 
154;  State  v.  Indianapolis,  69  Ind.  375;  Wed^s 
V.  Milwaukee,  10  Wis.  242;  PeopU  v.  Eddy,  43 
Cal.  331,  13  Am.  Rep.  143;  Breicer  Brick  Go. 
V.  Br&icer,  62  Me.  62,  16  Am.  Rep.  395:  Lan- 
caster V.  Clayton,  86  Ky.  373;  Lowell  v.  Bos- 
ton, 111  Mass.  454,  15  Am.  Rep.  39. 

Upon  the  plaintiff's  right  to  maintain  the 
suit,  see— 

CarutJi&rs  v.  Harnett,  67  Tex.  131;  Sanwm 
V.  Mercer,  68  Tex.  488;  Williatns  v.  Daddson, 
43  Tex.  1;  Grampton  v.  Zabriskie,  101   U.  S. 


Cent.  Rep.  821;  Jackson  County  H.  K.  Co.  v.  Inter- 
state R.  T.  R.  Co.  24  Fed.  Rep.  306;  Saginaw  Gas 
LigrhtCo.  V.  Sagrinaw.  28  Fed.  Rep.  529. 

It  is  now  universally  conceded  that  **power8  are 
conferred  on  municipal  corporations  for  public 
purposes;  and.  as  their  powers  cannot  be  delegat- 
ed, so  they  cannot  be  bargained  or  bartered  away. 
-  Such  corporations  may  make  authorized  contracts, 
but  they  have  no  power,  as  a  party,  to  make  con- 
tracts or  pass  by-laws  which  phali  cede  away,  con- 
trol, or  embarrass  their  legislative  or  government^ 
al  powers,  or  which  shall  disable  them  from  per- 
forming their  public  duties."    Dillon,  Mun.  Corp. 

m. 

An  Act  authorizing  a  board  of  town  auditors  to 
cause  the  streets  of  the  town  to  be  lighted  with 
gas  and  to  enter  into  a  contract  for  that  purpose, 
does  not  confer  a  power  to  make  an  absolute  bind- 
ing contract  for  a  term  of  years,  but  only  subject 
to  a  termination  thereof  by  a  modification  or  re- 
peal by  subsequent  legislation  of  the  provision 
giving  the  power.  Richmond  County  Gas-Llght 
Co.  v.  Mlddietown,  50  N.  Y.  228. 

A  taxpayer  of  a  municipal  corporation  may 
maintain  a  suit  to  enjoin  the  corporate  authorities 
from  entering  into  an  unauthorized  contract. 
Sackett  v.  New  Albany,  88  Ind.  478, 2  Am.  &  Eng. 
Corp.  Cas.  85;  Madison  v.  Smith,  83  Ind.  502;  Noble 
V.  Vincennes.  42  Ind.  125;  2  Dillon,  Mun.  Corp.  3d 
ed.  6  922. 

While  a  city  has  authority  to  make  contracts  for 
a  supply  of  water  for  the  public  use.  Vincennes 
v.  CaUender,  86  Ind.  484. 

The  authority  is,  in  a  general  sense,  a  discretion- 
ary one,  and  is  by  no  means  without  limitation. 
The  authority  is  so  far  of  a  discretionary  character 
as  to  authorize  the  corporate  officers  to  determine 
when  the  wants  of  the  city  demand  a  supply  of  wa- 
ter, and  with  this  decision  courts  cannot  interfere. 
But  the  power  cannot  be  so  exercised  as  to  create  a 
corporate  debt  beyond  that  limited  by  law,  nor  can 
it  be  so  exercised  as  to  surrender  or  suspend  legis- 
lative power.  Valparaiso  v.  Gardner,  97  Ind.  1,  7 
Am.  &  Eng.  Corp.  Cas.  627. 
13  L.  R.  A. 


Though  the  use  of  a  street  for  water  mains  may 
not  be  of  common  right,  yet  when  the  use  w6uld 
assist  in  the  maintenance  of  a  claim  of  excluidve 
right  to  sell  water,  the  courts,  in  view  of  the  oon- 
stltutional  declaration  that  monopolies  '"shall  nev- 
er be  allowed,"  will  give  no  sanction  to  a  contract 
entered  into  by  the  city  resulting  in  a  monopoly. 
The  exercise  of  such  a  franchise,  involving,  as  tt 
does,  a  use  of  the  public  streets,  is  subject  to  con- 
trol. Brenham  v.  Brenham  Water  Co.  67  Tex.  5i5u 
Compare  Norwich  Gas  Light  Co.  v.  Norwich  City 
Gas  Co.  25  Conn.  19:  btate  v.  anolnnati  Gtas  Li^ht  * 
C.  Co.  18  Ohio  St.  262;  Memphis  v.  Memphis  Water 
Co.  5  Heisk.  495;  Crescent  City  Gas  Light  Oo.  v. 
New  Orleans  Gas  Light  Co.  27  La.  Ann.  138;  Ander- 
son, Law  Diet,  title.  Monopoly. 

This  question  was  argued  with  great  skill  and 
thoroughness  in  State  v.  Cincinnati  Gas- Light  ft  C 
Co.  18  Ohio  St.  263.  Where  the  charter  conferred 
on  the  gas  company  power  ^to  manufacture  and 
sell  gas,  to  lay  pipes,"  etc.,  provided  the  consent  of 
the  city  council  be  obtained  for  that  purpose. 
Under  a  power  given  to  the  city  council  ^^  cause 
said  city,  or  any  part  thereof,  to  be  lighted  with 
oil  or  gas,"  and  to  levy  a  tax  for  that  purpoee.  It 
contracted  to  invest  the  defendant  with  the  fuQ 
and  exclusive  privilege  of  lighting  the  city  for  the 
term  of  twenty-five  years.  It  was  held  that,  'while 
there  was  no  doubt  that  the  city  might  by  contract 
provide  for  lighting  by  gas,  there  was  no  neces- 
sity for  making  such  right  exclusive,  and  that  tlw 
city  had  no  authority  to  make  the  grant. 

Judge  Brewer  holds  that,  in  the  absence  of  ex- 
press authority  in  its  charter,  the  City  of  Kan^s 
had  no  power  to  grant  to  a  street  railway  company 
the  sole  right,  for  the  space  of  twenty-one  jreant.  to 
construct,  maintain,  and  operate  its  railway  over 
and  along  the  streets  of  the  said  city.  JacksoB 
County  H.  R.  Co.  V.  Interstate  B.  T.  R.  Co.  24  Fed. 
Rep.  306.  See  notes  to  Leslie  v.  LoriUard  <N.  ¥.)  1 
L.  R.  A.  456;  Adams  County  v.  Hunter  (Iowa)  ft  L. 
R.  A.  615;  People  v.  Chicago  Qsb  Trust  Co.  <I1L}  8 1*. 
R.  A.497. 
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•01,  25  L.  ed.  1070;  iknith  v.  Stoormsiedt,  57 
U.  S.  16  How.  802,  14  L.  ed.  948;  Davenport 
V.  Kleimehmidt,  6  Mont.  502;  2  Dillon,  Mun. 
Corp.  §§  914-919,  notes;  Green's  Brice,  Ultra 
Vires,  d.  597,  noU;  Story,  Eq.  PI.  §^  94-98; 
High,  Inj.  §  1553;  Cooley,  Taxn.  p.  548;  Aue- 
tin  Y.  OoggeshaU,  12  H.  I.  329,  34  Am.  Rep. 
648;  Valparaiso  v.  Oardner,  97  Ind.  1,  49  Am. 
Bep.  416;  Ths  Liberty  Bell,  23  Fed.  Rep.  843; 
Newmeyer  v.  Missouri  d  M.  H.  Co,  52  Mo.  81, 
14  Am.  Rep.  394;  Willard  v.  Comstock,  58 
Wis.  565,  46  Am.  Rep.  657;  LoweU  v.  Boston, 
111  Mass.  454,  15  Am.  Rep.  40;  Cummings  v. 
St.  Louis,  7  West.  Rep.  274,  90  Mo.  259. 

Messrs.  Denman  ^  Franklin,  for  appel- 
lee: 

The  City  of  San  Antonio  has  autborit}r  un- 
der its  charter  to  enter  into  a  contract  with  a 
corporation  or  an  individual  to  supply  it  with 
water  for  fire  protection  and  other  public  pur- 


Brenham  v.  Brenliam  Water  Go.  67  Tex.  542. 

The  contract  complained  of  by  appellant  in 
his  petition  does  not  create  a  monopoly  and  is 
not  void. 

7  Bacon,  Abr.  p.  22;  2  Bl.  Com.  bk.  4,  p.  159; 
Austin,  Jur.  p.  586;  Charles  River  Bridge  v. 
Warren  Bridge,  86  U.  S.  11  Pet.  567,  9  L.  ed. 
831;  Neio  Orleans  v.  Clark,  95  U.  S.  652,  24  L. 
ed.  521;  Dillon.  Mun.  Corp.  3ded.  §  691;  State 
V.  Cincinnati  Oos- Light  &  C.  Co.  18  Ohio  St. 
262;  Boston  v.  Richardson,  13  Allen.  146;  New 
Orleans  Qas-Light  Co.  v.  Louisiana  Light  <& 
H.  P.  &  M.  Co.  115  U.  S.  650,  29  L.  ed.  516; 
Oregon  Steam  Nac.  Co.  v.  Wins^yr,  87  U.  S.  20 
Wall.  64,  22  L.  ed.  315;  StaU  v.  Columbus  Qas- 
Light  &  a  Co.  34  Ohio  St.  572,  32  Am.  Rep. 
898;  Slaughter- House  Cases,  83  U.  S.  16  Wall. 
86,  21  L.  ed.  394;  Memphis  v.  Memphis  Water 
Co.  5  Heisk.  495. 

In  making  such  contract  the  city  exercises 
its  business  and  not  its  legislative  powers.  An 
individual  may  sell  bis  services  for  a  term  of 
years,  or  may  agree  to  receive  a  certain  com- 
modity exclusivelv  from  one  person  for  a  term 
of  years,  and  neither  contract  will  create  a  mo- 
nopoly. If  this  be  true,  a  municipality,  when- 
ever it  is  authorized  to  act  as  an  individual, 
has  the  same  power  to  make  such  a  contract. 

See  Greenhood,  Pub.  Pol.  676,  677;  Gale  v. 
Kalamazoo,  23  Mich.  344,  9  Am.  Rep.  84;  Val- 
paraiso V.  Gardner,  97  Ind.  1;  Indianapolis  y. 
Indianapolis  Gas  Light  &  C.  Co,  66  Ind.  396; 
Dillon,  Mun.  Corp.  3d  ed.  §§473,  474.  noU, 

The  power  to  contract  bdng  in  the  City,  it 
must  be  held  to  have  discretion  as  to  the  char- 
acter of  contract  to  be  made  under  the  power. 
In  the  exercise  of  that  power  it  could  bind  it- 
self for  twenty-five  years,  and  its  action  in  so 
doing  would  not  be  void. 

Memphis  v.  Bean,  75  U.  S.  8  Wall.  64,  19 
L.  ed.  326;  Valparaiso  v.  Gardner,  97  Ind.  1, 
49  Am.  Rep.  419;  Palestine  v.  Barnes,  50  Tex. 
551;  Ekist  St.  Louis  v.  Ekist  St.  Tx>vis  Gas- 
Liflht  AC.Co.m  111.  415,  38  Am.  Rep.  97. 

If  the  City  has  exceeded  its  authority  in 
making  a  contract  running  for  twenty-five 
years,  that  does  not  vitiate  the  whole  contract, 
although  the  courts  may  refuse  to  enforce  it 
for  the  full  term.  The  difference  between  acts 
done  idtra  vires  that  are  void,  and  those  that 
are  simply  voidable,  must  be  kept  in  mind. 

See  Miners  Ditch  Co.  v.  ZeOerbaeh,  87  Cal. 


543.  99  Am.  Dec.  379;  McPherson  v.  Foster,  43 
Iowa,  48,  22  Am.  Rep.  215;  East  St.  Louis  v. 
East  St.  Louis  Gas- Light  dt  C.  Co.  98  111.  415, 
38  Am.  Rep.  97;  State  Board  of  Agriculture 
V.  Citizens  Street  R.  Co.  47  Ind.  407,  17  Am. 
Rep.  702;  Whitney  Arms  Co.  v.  Barlow,  63  N. 
Y.  62,  20  Am.  Rep.  506;  Ohio  <fe  M.  R.  Co,  v. 
McCarthy,  96  U.  8.  258,  24  L.  ed.  693. 

The  term  complained  of  in  the  contract  does 
not  "exempt"  the  property  of  defendant  from 
taxation  in  the  sense  in  which  the  word 
"exempt"  is  used  in  the  State  CoDstitution. 
The  effect  of  the  contract  is  that  the  water- 
works company  is  permitted  to  pay  in  water 
what  it  miebt  otherwise  be  required  to  pay  in 
money.  The  exemption  is  not  a  gift,  but  full 
consideration  is  paid  therefor.  It  is  not  an  ex- 
emption, it  is  a  trade. 

Hmne  of  the  P)iendless  v.  Rouse,  75  U.  S.  8 
Wall.  430,  19  L.  ed.  495,  citing  New  Jersey  v. 
Wilson,  11  U.  S.  7  Cranch,  164,  3  L.  ed.  303; 
Gordon  v.  Appeal  Tax  Ct.  44  U.  S.  3  How.  133, 
11  L.  ed.  529;  Piqua  Branch  of  State  Bank  v. 
Knoop,  57  U.  8.  16  How.  369,  14  L.  ed.  977: 
Ohio  L.  Ins.  &  T.  Co.  v.  Debolt,  57  U.  S.  16 
How.  416,  14  L.  ed.  997:  Dodge  v.  Woolsey,  59 
U.  S.  18  How.  331,  15  L.  ed.  401;  Mechanics  & 
T.  Bank  v.  Thomas,  59  U.  8.  18  How.  384. 15 
L.  ed.  460;  Mechanics  <fc  T.  Bank  v.  Debold,  59 
U.  8.  18  How.  380, 15  L.  ed.  458;  McGeh^  v. 
Mathis,  71  U.  8.  4  Wall.  143,  18  L.  ed.  314; 
North  Missouri  R,  Co,  v.  Ma^guire,  49  Mo. 
490,  8  Am.  Rep.  145;  Tucker  v.  Ferguson,  89 
U.  S.  22  Wall.  527,  22  L.  ed.  805;  WestWiscon- 
sin  R.  Co.  V.  Trempealeau  County  Saprs.  93 
U.  S.  596,  23  L.  ed.  814. 

Appellant  is  not  entitled,  as  a  municipal  tax- 
payer, to  the  relief  asked  by  him. 

6an  Antonio  v.  Stumberg  (Tex.)  present 
term;  2  High,  Inj.  p.  818;  Cooley,  Taxn.  pp. 
536,  537,  and  noU. 

If  the  exemption  from  taxation  complained 
of  is  illegal,  the  whole  tax  levy  would  not  be 
void. 

McPherson  v.  Foster,  43  Iowa,  48,  22  Am. 
Rep.  235;  Cooley,  Taxn.  537,  and  note  S, 

If  the  contract  complained  of  is  not  void  but 
only  voidable,  appellant  cannot  ask  this  court 
to  direct  the  municipal  authorities  to  avoid  it. 
It  is  within  the  discretion  of  those  authorities 
to  either  adopt  or  reject  a  voidable  act  of  their 
predecessors,  and  this  discretion  is  not  subject 
to  control  by  the  courts. 

2  High,  Inj.  p.  813;  Waterbury  v.  Laredo, 
60  Tex.  523. 

Hobby*  (/.,  filed  the  following  opinion  : 
The  appellant  brought  this  suit  in  the 
District  Court  of  Bexar  County  to  vacate  a 
contract  set  forth  at  length  in  his  petition, 
and  entered  into  by  the  City  of  San  Antonio 
with  the  San  Antonio  Water- Works  Com- 
pany, incorporated  under  the  general  laws 
of  this  State.  The  appellant  also  sought  to 
restrain  said  City  from  paying  to  said  Com- 
pany any  of  the  municipal  funds  by  virtue 
of  said  contract,  which  was  alleged  to  be 
illegal  and  unauthorized,  and  from  making 
anj  appropriation  of  public  money  to  satisfy 
said  contract.  The  defendant's  exceptions 
to    the  petition   were  sustained,   and,    the 

Slaintiff  declining  to  amend,  the  cause  was 
ismissed,  and  this  appeal  is  the  result.     It 
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will  be  unnecessary  to  state  all  of  the  grounds 
upon  which  the  exceptions  were  predicated, 
or  to  set  forth  the  entire  petition.  So  much 
of  the  pleadings  will  be  referred  to  as  is 
thought  to  be  essential  to  a  proper  under- 
standing of  the  question  arising  out  of  them. 
It  appears  from  the  petition  that  on  or 
about  the  3d  of  October,  1877,  the  City  of 
San  Antonio  entered  into  a  contract  in  writ- 
ing with  what  is  now  known  as  the  "San 
Antonio  Water- Works  Company"  for  the 
purpose,  as  stated  in  the  preamble  of  the 
contract,  "of  supplying  saia  City  with  water 
for  fire  protection,  sanitary,  public,  and 
domestic  purposes,  said  company  using  the 
head  of  the  San  Antonio  River  as  a  source 
of  supply."  By  the  first  section  of  the  con- 
tract it  was  provided,  in  substance,  that  the 
company  would  erect  the  necessary  build- 
ings and  machinery,  etc.,  upon  land  to  be 
set  aside  by  the  City  for  that  purpose,  to  ac- 
complish the  object  in  view.  The  second 
section  provided  for  a  system  of  pipage,  etc. , 
to  be  laid  from  the  source  of  the  supply  of 
water,  and  for  the  distribution  of  the  water 
throughput  the  City,  and  the  location  of  fire 
hydrants  at  such  points  as  the  city  council 
might  decide  to  be  proper.  The  third  made 
provisions  also  for  laying  pipes,  main  con- 
ductors, aqueducts,  etc.,  to  conduct  water 
throughout  the  City,  and  for  the  necessary 
buildings  and  machinery.  The  fourth  sec- 
tion stipulated  that  such  additional  hydrants 
should  be  erected  as  were  required  by  the 
city  council.  The  fifth  section  provided  for 
flushing  the  gutters  on  streets,  and  sprinkling 
said  streets,  and  for  supplying  water  for  the 
fire  department,  etc.  The  sixth  section 
guaranteed  that  the  works  should  be  of  the 
most  durable  material,  etc.,  and  capable  of 
affording  a  supply  to  the  citizens  of  the  City 
of  a  specified  number  of  gallons,  etc.  The 
seventh  prescribes  the  time  within  which  the 
work  shall  be  completed,  and  provides  for 
the  erection  of  a  reservoir.  The  eighth  sec- 
tion regulates  the  rate  at  which  water  will 
be  supplied  to  private  consumers.  Such  is 
a  synopsis  of  the  obligations  entered  into  by 
the"  water- works  company.  The  first  section 
of  that  part  of  the  contract  containing  the 
flints,  etc.,  made  by  the  City,  provided 
for  a  lease  of  six  acres  of  land  to  the  com- 
panv  for  a  reservoir.  The  second  conceded 
to  the  company  full  power  to  enter  upon  the 
streets,  squares,  alleys,  etc.,  and  to  take  up 
pavements,  etc.,  to  lay  pipes  and  construct 
culverts,  to  conduct  and  aistribute  the  water, 
etc.,  giving  the  company  the  right  of  way, 
free  of  cost,  over  all  public  grounds  con- 
trolled by  the  City.  The  third  was  as  fol- 
lows :  "  The  said  City  further  obi  igated  itself 
not  to  grant  to  any  other  body  of  men  or  per- 
sons, during  the  continuance  of  said  contract, 
the  right  to  furnish  water  for  fire  hydrants 
or  other  public  purposes. "  The  sixth  section 
provided,  among  other  things,  "that  said 
contract  should  subsist  for  a  period  of  twenty- 
five  years  from  the  completion  of  said  works, 
at  the  end  of  which  time  said  City  should 
have  the  right  to  buy  the  works  at  an  ap- 
praised value;  but,  if  said  City  did  not  buy 
at  the  end  of  twenty -five  years,  said  con- 
tract should  run  until  the  works  arc  finally 
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purchased,  and  the  right  to  purchase  the 
same  should  inure  to  the  City  every  five 
years  thereafter,  after  giving  twelve  montlis' 
notice. " 

The  water- works,  except  the  reservoir, 
were  to  be  completed  not  later  than  July. 
1878.  A  supplemental  contract  was  entered 
into  between  the  City  and  the  company  in 
January,  1881,  by  the  terms  of  which  it  was 
stipulated  that,  for  the  use  of  the  100  fire 
hydrants  then  established  in  accordance  with 
the  first  contract,  the  City  should  pay  an  an- 
nual rent  of  $50  each,  instead  of  $100,  as 
originally  required.  "And,  in  considera- 
tion of  said  reduction  of  the  rent  of  said 
100  fire  hydrants,  the  said  City  further  re- 
mitted and  relinquished  to  the' water- works 
company  all  city  taxes  whatever,  which 
might  otherwise  be  assessed  and  levied  upon 
any  of  the  property  of  said  water- works 
company,  ana  owned  or  held  by  said  com- 
pany for  the  purpose  of  operating  their  works, 
such  property,  however,  not  to  exceed  in 
value  the  sum  of  $250,000;  so  that  said 
water- works  company  should  be  discharged 
from  the  payment  of  ell  city  taxes  during 
the  continuance  of  the  original  contract  afore- 
said, by  the  terms  thereof."  The  petitioner 
further  alleged  that  these  contracts  were  il- 
legal, and  against  public  policv,  because 
they  attempted  to  create  a  monopoly  on  tlie 
part  of  saia  water- works  company  to  supply 
water  to  said  city,  and  because  they  at- 
tempted to  exempt  from  taxation  by  said 
City  the  property  of  said  defendant  (the 
water- works  company),  which  otherwise 
would  be  liable  to  taxation  as  other  proper- 
ty within  said  municipal  corporation.  He 
further  alleges  that,  "  by  exempting  the  prop- 
erty of  said  San  Antonio  Water- Works  Com- 
pany from  taxation,  the  rate  of  taxation  upon 
property  within  said  City  is  increased,  and 
continues  to  be  increased ;  and  that  thereby 
petitioner,  and  all  other  inhabitants  and 
taxpayers  of  said  City,  have  been  com- 
pelled to  pay  higher  taxes  than  he  and  they 
would  otherwise  be  compelled  to  do ;  and 
that  such  taxation,  increased  as  aforesaid, 
will  continue  unless  the  injunction  herein- 
after prayed  for  is  granted.  Petitioner  avers 
that  since  the  making  of  said  supplemental 
contract  said  City  of  San  Antonio  has  ex- 
empted from  taxation  the  property  of  its  said 
co-defendant  to  the  value  of  $250,000,  and 
will  continue  so  to  exempt  the  same  unless 
the  relief  hereinafter  prayed  for  is  granted. 
Petitioner  further  shows  by  the  grant  or  sup- 
posed grant  of  exclusive  privileges  to  said 
San  Antonio  Water- Works  Company  by  said 
City  all  competition  is  avoided,  and  that  in 
consequence  thereof  excessive  and  unreason- 
able rates  and  prices  for  water  are  charged 
and  collected  from  the  inhabitants  of  said 
city,  including  petitioner." 

The  exceptions  of  the  appellee  to  the 
plaintiff's  petition,  which  were  sustained  by 
the  court,  raise  the  following  questions: 
Was  the  contract  set  forth  in  the  petition, 
and  entered  into  between  the  City  of  San 
Antonio  and  the  water- works  company,  un- 
authorized and  invalid  because  it  attempted 
to  create  a  monopoly  and  an  exclusive  privi- 
lege upon  the  part  of  said  company  to  fur- 
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nish  said  water,  and  because  the  city  council 
could  not  impair  and  embarrass  the  exercise 
of  the  power  conferred  on  said  City  by  its 
charter  to  provide  water  for  said  City?  And 
was  it  also  illegal  because  it  attempts  to  ex- 
empt from  taxation  by  said  City  the  property 
of  said  water- works  company?  If  for  the 
above  reasons,  or  either  of  them,  it  is  deter- 
mined that  the  contract  was  illegal,  then  the 
next  question  is  whether  this  suit  can  be 
maintained  by  plaintiff  ^under  the  allegations 
contained  in  his  petition.  If  under  either 
of  them  it  can  be,  the  judgment  should  be 
reversed.  In  so  far  as  the  first  question 
above  mentioned  is  involved,  there  is  no 
material  distinction  between  this  case  and 
that  of  Brenham  v.  Brenham  Water  Co.,  67 
Tex.  545,  where  it  was  decided. 

Without  attempting  to  enumerate  the  dif- 
ferent provisions  of  the  contracts  respect- 
ive! jr  entered  into  by  these  cities,  ana  the 
sections  of  their  charters  authorizing  said 
cities  to  enter  into  contracts  to  supply  the 
inhabitants  and  the  cities  with  water,  and 
without  citing  the  statutes  which  were 
looked  to  in  the  case  cited  in  determining 
this  question,  it  will  be  sufficient  to  say  that 
said  charters  and  contracts  are  substantially 
the  same,  and  the  statutes  referred  to  are  the 
same,  and  are  now  in  force.  It  follows,  there- 
fore, that,  for  the  reasons  given  and  elabo- 
rated in  that  case  by  Chief  Justice  Stay  ton, 
the  contract  in  the  case  under  consideration 
is  illegal  and  unauthorized.  But  it  does  not 
follow,  we  think,  [in  this  case  because  the 
contract  is.  as  alleged  by  plaintiff,  unauthor- 
ized and  illegal,  and  creates  a  monopoly,  or 
attempts  so  to  do,  and  surrenders  for  the 
period  of  twenty-five  years  the  legislative 
power  with  which  the  city  is  invested,  that 
for  these  reasons  alone  the  plaintiff  can  in 
this  suit  vacate  or  set  aside  said  contract. 
In  the  case  mentioned  the  suit  was  by  the 
water  works  company  to  enforce  the  contract. 
This  was  resisted  by  the  City  of  Brenham 
upon  the  ground  that  it  attempted  to  create 
a  monopoly,  and  was  a  surrender  of  the 
legislative  power  in  the  City  with  reference 
to  that  subject  for  twenty-five  jrears.  In 
the  case  unoer  consideration  the  City  is  not 
complaining.  On  the  contrarv,  the  contract 
is  recognizwi  by  the  City,  and,  as  long  as  it 
is  so  recognized  by  the  City  through  its  prop- 
erly constituted  authorities,  it  cannot  be 
vacated  by  plaintiff  upon  these  grounds. 
The  plaintiff  does  not  show  by  his  averments 
that  he,  as  a  taxpayer  of  the  City,  is  author- 
ized to  maintain  this  action  by  reason  of  any 
injury  resulting  to  him  from  the  contract  of 
October,  1877,  entered  into  by  the  City  of 
San  Antonio.  It  does  not  appear  from  the 
petition  that  he  is  prevented  from  obtaining 
water  upon  any  better  terms,  nor  does  it  ap- 
pear that  he  is  compelled  under  the  terms  of 
that  contract  to  get  water  from  the  defendant 
water- works  company,  only  we  do  not  mean 
to  sa;^  that  a  taxpayer  of  a  municipal  cor- 
poration cannot  maintain  a  suit  like  the 
present,  under  proper  averments  showing  in- 
iury  to  him  as  such  taxpayer,  resulting 
from  an  illegal  and  unauthorized  contract. 
But  the  petition  does  not  present  such  a  case 
with  respect  to  the  contract  originally  entered 
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into  by  the  City,  in  October,  1877.  It  does 
sufficiently  appear,  however,  from  the  allega- 
tions of  the  petition,  that  the  release  from  or 
exemption  by  the  City  of  San  Antonio  of  the 
property  of  the  defendant  water- works  com- 
pany during  the  continuance  of  the  contract, 
which  is  alleged  to  have  been  done  under 
the  supplemental  contract  of  January,  1881, 
operates  to  the  injury  of  plaintiff.  It  is 
shown  that  this  exemption  of  said  property, 
valued  at  $250,000,  resulted  in  increasing 
the  rate  of  taxation  upon  property  in  the 
City,  and  that  thereby  petitioner,  and  all 
other  inhabitants  and  taxpayers  of  said  City, 
have  been,  and  will  continue  to  be,  com- 
pelled to  pay  higher  taxes  than  they  would 
otherwise  be  required  to  do.  That  the  City 
of  San  Antonio  did  not  have  the  power  to 
exempt  this  property  from  taxation  is  well 
settled  in  the  case  of  Aiutin  v.  Austin  Qas 
Light  &  C.  Co. ,  69  Tex.  187.  In  the  same 
case  it  was  held  that  the  power  to  commute 
taxes  was  but  an  incident  of  the  power  to 
exempt,  and,  as  the  latter  power  did  not 
exist,  so  the  incidental  power  must  be  de- 
nied. This  is  decisive  of  the  question  in 
this  case. 

We  are  of  opinion"]; that,  under  the  plain- 
tiff's allegations  of  injury  resulting  to  him 
as  a  taxpayer  from  the  exemption  by  the 
City  of  the  property  of  the  water-works  com- 
pany, thereby  increasing  the  rate  of  taxation 
on  his  property,  and  compelling  him  to  pay 
higher  taxes  than  he  would  otherwise  be  re- 
quired to  do,  he  is  entitled  to  maintain  this 
suit ;  and  there  was  error  in  dismissing  it ; 
and  for  the  error  in  dismissing  the  suit  we 
think  the  judgment  should  be  reversed,  and 
the  cause  remanded. 

Stayton*  Ch.  J.: 

Report  of  the  commission  of  appeals  ex- 
amined, their  opinion  adopted,  and  tJie  judg- 
nient  recersed,  and  cause  remanded. 

A  rehearing  was  subsequently  granted  and 
on  June  19,  1891,  Oainea,  «/.,  delivered  the 
opinion  of  the  court : 

At  the  last  term  of  the  court  at  this  place 
the  judgment  in  this  case,  upon  the  report 
and  opinion  of  the  commission  of  appeals, 
was  reversed,  and  the  cause  remanded.  Both 
parties  having  insisted  that  there  was  error 
in  the  opinion  and  judgment  cf  the  court, 
and  moved  that  they  be  set  aside,  a  rehear- 
ing was  granted.  A  reconsideration  has  not 
changed  our  opinion  upon  the  main  ques- 
tions in  the  case,  but  we  now  think  that  we 
were  in  error  in  holding  the  allegations  in 
the  petition  sufficient  to  authorize  a  judg- 
ment for  appellant  enjoining  the  collection 
of  taxes  assessed  against  him  in  excess  of 
what  they  would  have  been  if  the  exemp- 
tion from  taxation  had  not  been  allowed  the 
water  company.  The  plaintiff  nowhere  avers 
the  amount  of  such  excess,  nor  does  he  allege 
any  other  facts  or  amounts  from  which  the 
excess  may  be  arrived  at  by  a  mathematical 
calculation.  In  this  respect  the  petition  is 
not  sufficient  to  support  an  action  to  restrain 
the  collection  of  illegal  taxes.  In  such 
cases,  the  amount  of  the^^un  lawful  assessment 
must  be  averred.     In    fact,    it  is  apparent 
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from  the  form  of  the  petition  and  the  prayer 
that  the  object  of  the  suit  was  not  merely  to 
enjoin  the  collection  of  excessive  taxes.  Ex- 
cept upon  this  question  we  stand  by  the  con- 
clusions announced  in  the  former  opinion. 
It  held  that  the  suit  was  maintainable  only 
as  an  action  to  restrain  the  collection  of  an 
excessive   tax  assessment  resulting   from  an 


illegal  exemption.  We  hold  that  it  is  not 
good  for  that  purpose,  and  it  follows  that 
the  judgment  shall  be  affirmed.  It  is  due 
to  the  commission  of  appeals  and  to  the 
learned  judge  who  wrote  the  former  opinion 
to  say  that  this  court  is  responsible  for  the 
error  in  that  opinion. 
The  judgment  is  affirmed. 


MICHIGAN  SUPREME  COURT. 


M.  J.  P.    DEMPSEY,  Exr..  etc.,  of  Casper 
H.  Borgess,  Deceased. 

Isaac  PFORZHEIMER  et  a/.,  Appts. 


(. 


.Mioh.. 


-) 


1.  One  who  sells  another  goods  on 
credit  during  the  interval  between  the  makiiur 
and  recording  of  a  mortgage  on  the  latter^s  stock 
in  favor  of  a  third  person  under  whioh  no  poases- 
sion  was  taken,  and  who  after  the  recordiner  of 
such  mortga^  takes  another  mortgage  on  the 
stock  to  secure  his  claim,  under  which  he  takes 
possession,  has  a  right  to  the  stock  which  is  supe- 
rior to  that  of  the  first  mortgagee,  under  How. 
Stat,  S  6103. 

2.  The  caAcellation  of  an  indebtedness 
and  substitution  for  it  of  a  new  con- 
traist  is  not  shown  by  the  taking  of  notes  for  its 
amount  secured  by  mortgage,  although  the  notes 
are  payable  at  different  future  dates  and  the 
mortgage  provides  for  future  indebtedness,  if  an 


intention  to  cancel  is  not  directly  shown  and 
there  were  no  subsequent  dealings,  while  the 
entire  indebtedness  was  to  become  payable  at 
once  on  default  as  to  any  iuBtaliment. 

(July  28, 1891.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  conversion  of 
plaintiff's  interest  in  a  stock  of  Jewelry.  Re- 
ver9ed. 

The  facts  are  stated  in  the  opinion. 

MestTS.  Dickinson,  Thurber  Sb  Steven- 
son,  for  appellants: 

The  court,  in  construing  section  6193  of 
Howell's  Statutes,  has  held  that  it  was  de- 
signed to  protect  and  afforded  protection,  not 
only  to  those  who  obtained  judgment  or  levy 
of  attachment  between  the  date  of  'the  giving 
and  the  date  of  the  filing  of  the  chattel  mort- 
gage, but    that  those  who  became  creditors 


NOTE.— C/iotte?   mortgage;   registration  and  fUing] 
equivalent  to  ddivery. 

Under  the  statutes  of  several  States,  refristration 
or  flliner  the  mortgrage  is  equivalent  to  delivery  of 
the  property.  Sturgis  v.  Warren,  II  Vt.  438;  Mor- 
rtll  V.  Sanford,  49  Me.  606;  BuUock  v.  WlUiams,  16 
Pick.  33:  ShurtlefP  v.  Willard,  19  Pick.  808;  Prank  v. 
Miner,  50  111.  444;  Crooks  v.  Stuart,  2  McCrary,  13; 
Field  V.  Baker,  12  Blatohf .  488;  Morrow  v.  Reed,  30 
Wis.  81;  Donaldson  v.  Johnson,  2  Ghand.  (Wis.)  180. 

The  mortgaffe  must  either  be  tiled  as  the  law  re- 
quires, or  the  mortgagee  must  take  possession  of 
the  property.  The  taking  of  possession  is  sui&cien  t. 
Morrow  v.  Reed,  30  Wis.  81;  Cooper  v.  Brock,  41 
Mich.  488;  Gill  v.  Griffith,  2  Md.  Ch.  270;  Waite  v. 
Mathews,  fiO  Mich.  382;  Fromme  v.  Jones,  13  Iowa, 
474;  Gregg  v.  Sanford,  24  HL  17. 

As  between  the  parties  themselves,  it  is  not  neces- 
sary that  a  chattel  mortgage  should  be  filed  or  re- 
corded. Beeman  v.  Lawton,  87  Me.  648;  Lemay  v. 
Williams,  82  Ark.  166;  McTaggart  v.  Rose,  14  Ind. 
230;  Hall  v.  SnowhiU,  14  N.  J.  L.8;  FuUer  v.  Page, 
26  HI.  868;  Wilson  v.  Leslie,  20  Ohio,  161;  Kilboume 
V.  Fay,  29  Ohio  St.  264;  Douglass  v.  Vogeler,  6  Fed. 
Rep.  63;  Wlnsor  v.  McLeUan,  2  Story,  492:  Cogge- 
shaU  V.  Potter,  1  Holmes,  76;  Griffin  v.  Wertz,  2  111. 
A  pp.  487;  Hudson  v.  Warner,  2  Harr.  &  G.  415; 
Hodgson  V.  Butts,  7  U.  S.  3  Cranch,  !138,  2  L.  ed. 
891;  Merrick  v.  Avery,  14  Ark.  870. 

But  a  chattel  mortgage  which  is  not  recorded 
within  ten  days  after  its  execution  is  void  as  to  a 
third  person,  although  such  person  has  actual  no- 
tice of  its  existence.   Ross  v.  Menefee,  125  Ind.  482. 

Validity  under  Recording  AeU. 
The  Registry  Acts  do  not  make  a  chattel  mort- 
gage aheolutely  void  for  omission  to  file  it,  but 
simply  declare  it  void  as  to  Judgment  creditors  and 
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subsequent  purchasers  in  good  faith.  As  to  other 
persons  it  is  valid  without  filing.  Steele  v.  Ben- 
ham,  84  N.  Y.  684;  Thompson  v.  Van  Vechten,  27  N. 
Y.  568;  Porter  v.  Parmley,  62  N.  Y.  185;  Hayman  v. 
Jones,  7  Hun,  238;  Fraser  v.  Gilbert,  11  Hun,  684; 
Moses  V.  Walker,  2  Hilt.  638;  Johnson  v.  Jeffries,  80 
Mo.  423;  Kohl  v.  Lynn,  84  Mich.  360:  Hackett  v.  Man- 
love,  14  Cal.  86;  GiU  v.  Pinney,  12  Ohio  St.  38. 

An  attaching  creditor  having  actual  knowledge 
of  a  prior  bona  fide  chattel  mortgage  made  by  his 
debtor  is  bound  by  it,  although  the  record  of  the 
mortgage  is  erroneously  indexed.  Kern  v.  Wilson 
(Iowa)  May  18, 1891. 

A  chattel  mortgage  is  valid,  though  not  filed, 
against  the  claim  of  a  general  creditor  which  has 
never  been  reduced  to  Judgment.  Button  v.  Rath- 
bone,  43  Hun,  147. 

If  made  in  good  faith  it  will  be  sustained  against 
a  voluntary  assignee  for  the  benefit  of  the  credit- 
ors of  the  mortgagor.  Wilson  v.  Bsten,  1  New 
Eng.  Rep.  18, 14  R.  1. 021. 

A  chattel  mortgage  not  on  file  or  recorded  as  re- 
quired by  statute  is  not  void  as  against  a  wrong- 
doer. Johnson  v.  Jeffries  and  Moses  v.  Walker, 
supra. 

That  a  chattel  mortgage  is  not  recorded  is  not  a 
defense  that  can  be  made  by  the  administrator  or 
heir  of  the  mortgagor,  though  his  estate  is  insol- 
vent.   Mayer  v.  Myers  (Ind.)  May  26, 1891. 

When  personal  property  is  mortgaged  without  a 
delivery  thereof  to  the  mortgagee,  and  the  mort- 
gage is  not  recorded,  a  party  who  buys  the  prop- 
erty of  the  mortgagor  and  takes  possession  of  It, 
although  he  has  knowledge  of  the  mortgage,  will 
bold  it  against  the  mortgagee.  Crawford  v.  Har- 
ter,  6  West.  Rep.  87, 22  Mo.  App.  681. 

The  rule  that  an  unrecorded  chattel  mort^page  is 
void  as  against  subsequent  good-faith  purohasen 
applies  in  favor  of  a  creditor  who,  in  ignorance  of 
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whilst  tbe  mortgage  is  not  filed  are  protected 
as  well. 

Fearey  v.  Oummings,  41  Mich.  888. 

The  contention  that  the  defendants  could 
not  establish  the  invalidity  of  the  Borgess 
mortgage,  except  by  attachment  or  execution 
levy  upon  the  property,  and  that  attack  could 
not  be  made  under  the  lien  created  by  the 
chattel  mortgage  executed  to  the  defendants, 
is  not  well  founded. 

Putnam  v.  Reynolds,  44  Mich.  114. 

The  rule  in  equity,  requiring  a  preceding 
judgment  at  law,  is  purely  an  equitable  one 
based  on  the  fact  that  unless  there  be  a  debt 
due  the  complainant,  he  has  no  ground  of 
complaint;  that  the  existence  as  an  unsecured 
debt  can  only  be  made  certain  by  means  of  a 
judgment  that  a  court  of  chancery  cannot  ren- 
der this  judgment.  It  follows,  therefore,  that 
a  prior  jjudgment  establishing  the  plaintiff's 
claim  of  indebtedness  should  not  be  required 
in  a  proceeding  in  a  court  possessing  power 
and  authority  to  investigate  and  determine  the 
validity  of  the  claim. 

Bump,  Fraud.  Con  v.  p.  521;  Reese  River  8. 
Min.  Co.  V.  Atwell,  L.  R.  7  Eq.  347. 

The  prior  judgment,  where  recjuired,  serves 
two  purposes.  It  established  the  mdebtedness, 
and  further  enables  a  direct  lien  upon  specific 
property  to  be  obtained  by  the  levy  of  "proc- 
ess," i.  e.,  execution.  It  follows  that  where  it 
is  not  needed  to  prove  the  debt,  it  is  not  need- 
ed at  all,  provided  "process"  other  than  execu- 
tion or  liens  otherwise  created,  will  sufiSce. 
Process  is  any  thing  that  will  create  the  desired 
lien— not  necessarily  judicial  process. 


See  Fearey  v.  Cummings,  41  Mich.  883; 
Bump,  Fraud.  Conv.  524,  citing  cases;  Has- 
tijigs  V.  Belknap,  1  Denio,  190;  Fi'ubey  v. 
Thayer,  25  Wend.  896;  Coles  v.  Marqrtand,  2 
HUl,  447;  Bhcum  v.  Clark,  2  Hill,  476;  Mar- 
tin V.  Black,  9  Paige,  641,  4  L.  ed.  848;  Banes 
V.  Tiffany,  26  Ohio  St.  649. 

All  that  the  law  requires  to  enable  a  creditor 
to  assail  a  mortgage  for  want  of  filing,  is  that 
he  shall  in  some  manner  have  acc^uired,  or  at 
least  asserted,  the  right  to  have  his  debts  satis- 
fied out  of  certain  specific  property,  and  this 
right  is  denominated  a  lien.  What  lien  can  be 
more  certain,  specific  and  binding  than  a 
mortgage  by  which  the  debtor  gives  absolute 
authority  to  his  creditor  to  seize  and  dispose 
of  his  property. 

See  Brown,  v.  Brabb,  10  West.  Rep.  892,  67 
Mich.  17;  Root  v.  Harl,  62  Mich.  420. 

Messrs.  Keena  ft  Lig^htner,  for  appellee: 

As  against  all  persons,  except  such  as  can 
bring  themselves  within  the  terms  of  the  Stat- 
ute, plaintiff's  mort|?a|2e  was  perfectly  valid. 

Broton  v.  Brdbb,  10  West.  Rep.  892,  67  Mich. 
17;  Jones,  Chat.  Mort.  §  261. 

Defendants  must  claim  either  as  "creditors 
of  the  mortgagors,"  or  as  "subsequent  pur- 
chasers or  mortgagees  in  good  faith." 

That  they  cannot  claim  as  subsequent  pur- 
chasers or  mortgagees  in  good  faith  seems  ap- 
parent from  the  fact  that  they  took  their  mort- 
ga^  with  full  notice  of  plaintiff's  mortgage. 

Kohl  V.  Lynn,  34  Mich.  860;  American  Ci- 
gar Co.  V.  Foster,  36  Mich.  368,  3  Am.  &  Eng. 
Encyclop.  Law,  p.  208. 

As  to  their  being  creditors  they  asserted  their 


the  mortffagre,  receives  a  portion  of  his  debtor^s 
stock  of  goods  In  payment  of  his  debt.  Button  v. 
Kathbone,  8upra. 

A  chattel  mortgage  registered  In  the  county 
where  made,  but  not  in  the  county  to  which  the 
mortgagee  consents  that  the  mortgagor  may  re- 
move the  chattels,  is  void  as  to  a  purchaser  or 
mortgagee  tihereof  in  the  latter  county  without 
actual  notice  of  the  prior  mortgage.  Eleed  v. 
Spikes  (Tex.  App.)  Nov.  Vi,  1890. 

Effect  of  actual  notice. 

The  general  rule  is  that  actual  notice  of  an  un- 
recorded mortgage  dispenses  with  the  necessity  of 
filing.  Nat.  Bank  of  the  Metropolis  v.  Sprague,  21 
N.  J.  Eq.  680;  Steele  v.  Adams,  21  Ala.  634;  Boyd  v. 
Beck,  29  Ala.  703;  Doyle  v.  Stevens,  4  Mich.  87;  Kohl 
V.  Lyno,  84  Mich.  360:  Stowe  v.  Meserve,  18  N.  H.  46; 
Gooding  V.  Riley.  50  N.  H.  400;  Clark  v.  TarbeU,  67 
N.  H.  328;  Crane  v.  Chandler,  5  Colo.  21;  Shuler  v. 
Boutwell,  18  Hun.  171;  Benjamin  v.  Ehnira  J.  &  C 
R.  Co.  64  N.  Y.  676;  Wright  v.  Bircher,  6  Mo.  App. 
332;  Coble  V.  Nonemaker,  78  Pa.  601:  Paine  v.  Mason, 
7  Ohio  St.  198:  Campl)eli  v.  Leonard.  11  Iowa,  489? 
Oregory  v.  Thomas,  20  Wend.  17;  Lewis  v.  Palmer, 
28  N.  Y.  272. 

Renewal  of  mortgaoc;  mXes  in  different  States. 

Tbe  object  of  refiling  a  chattel  mortgage  is 
merely  to  extend  and  continue  in  operation  the 
effect  of  the  first  filing  as  to  the  amount  remaining 
unpaid  for  another  year.  Dillingham  v.  Bolt,  37 
N.  Y.  200;  Marsden  v.  Cornell,  62  N.  Y.  219. 

The  statement  must  be  made  by  the  mortgagee; 
it  cannot  be  made  by  the  mortgagor  or  third  per- 
sons. So  the  filing  of  a  new  mortgage  in  place  of 
tbe  old  one  is  not  sufficient.  Osborn  v.  Alexander, 
40  Hun,  3S8. 

If  the  property  remains  in  the  hands  of  the  mort- 
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gagor,  the  mortgagee  must  refile  his  mortgage 
within  the  year,  although  default  has  been  made 
in  the  payment.  Ely  v.  Camley,  19  N.  Y.  498;  Steele 
V.  Benham,  84  N.  Y.  634;  Porter  v.  Parmley,  62  N.  Y. 
187;  Marsden  v.  Cornell,  62  N.  Y.  219. 

The  Michigan  statute  requires  the  first  renewal 
affidavit  of  a  chattel  mortgage  to  be  made  within 
thirty  days  next  preceding  tbe  expiration  of  the 
year  from  the  filing  of  the  mortgage.  Burrili  v. 
WUcox  Lumber  Co.  9  West.  Rep.  115, 66  Mich.  671. 

In  Wisconsin,  filing  an  affidavit  more  than  thirty 
days  before  the  expiration  of  two  years  from  the 
filing  of  a  chattel  mortgage  is  not  sufficient  to  keep 
the  mortgage  valid,  under  the  statute  requiring 
such  affidavit  to  be  filed  within  thirty  days  before 
such  expiration.    Rice  v.  Kahn,  70  Wis.  823. 

In  Ohio,  a  chattel  mortgage  not  reverifled  and 
refilcd  within  thirty  days  before  the  expiration  of 
one  year  after  the  original  filing,  is  void  against 
creditors  and  bona  fide  purchasers  and  mortgagees. 
Cooper  V.  Koppes,  13  West.  Rep.  485,  46  Ohio  St.  625. 

Refiling  the  mortgage  four  days  after  one  year 
creates  no  Hen  against  a  levy  in  favor  of  an  execu- 
tion creditor  made  thereafter.    Ittid. 

On  a  failure  to  refile  a  chattel  mortgage,  as  re- 
quired by  law,  before  the  expiration  of  the  year, 
the  mortgage  ceases  to  be  valid  against  subsequent 
bona  fide  purchasers  or  creditors,  and  cannot  be 
revived  by  any  act  of  the  parties  so  as  to  give  it 
priority  over  other  Hens.  Herder  v.  Walther,  29 
N.  Y.  S.  R.  410. 

A  chattel  mortgage  which  was  filed,  but  has  not 
been  renewed,  is  invalid  as  against  bona  fide  pur- 
chasers or  creditors.  Gibson  v.  Ferris,  30  N.  Y.  S. 
R.668. 

In  Kansas,  a  subsequent  mortgagee  who  becomes 
such  before  the  expiration  of  the  year  from  the 
first  filing  of  a  prior  chattel  morgage  cannot  take 
advantage  of  an  omission  to  renew  the  latter  within 
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claim  to  tbe  property  under  their  mortgage. 
Tlie  benefit  of  the  Statute  can  be  invoked  only 
by  creditors  who  have  a  lien,  by  process,  upon 
the  property  in  question.  The  defendants 
were  confessedly  not  such  creditors. 

Peoples  Sav.  Bank  v.  Bates,  120  U.  S.  560, 
80  L.  ed.  756;  Thompaon  v.  Van  Vechten,  27 
N.  y.  568;  Jones,  Chat.  Mort.  2d  ed._§  245; 
Stewart  v.  BeaU,  7  Hun,  405,  68  N.  Y.  629; 
Jo7ies  V.  Graham,  77  N.  Y.  628;  Ransom  v. 
Schmda,  18  Neb.  78;  Cameron  v.  Martin^  26 
Kan.  612;  »miih  v.  Clarendon,  25  N.  Y.  S.  R. 
221;  Root  V.  Potter,  59  Mich.  498;  Trowbridge 
V.  Bullard,  81  Mich.  451. 

When  defendants  made  this  contract  of  De- 
cember 80,  1887,  with  Harris  &  Earpp,  and 
took  the  notes  referred  to,  defendants'  rights 
under  their  former  contract  with  Harris  & 
Earpp  were  surrendered. 

Bigelow,  Fraud,  p.  484;  Bump,  Fraud. 
Conv.  pp.  467,  459;  Baker  y.  Oilman,  62  Barb, 
26. 

The  defendants,  with  knowledge  of  plain- 
tiff's mortga^,  elected  their  remedy  and  must 
abide  by  their  election.  They  cannot  sell  the 
property  under  their  mortage  (which  they  ob- 
tained by  canceling  the  prior  indebtedness  of 
Harris  &  Karpp),  and  also  claim  as  creditors 
without  notice. 

6  Am.  &  Eng.  Encyclop.  Law,  p.  247,  and 
notes;  Dunks  v.  Fuller,  82  Mich.  244;  Button 
V.  Trader,  75  Mich.  298. 


Morse*  J.,  delivered  the  opinion  of  the 
court: 

On  the22d  day  of  October,  1886,  William  H. 
Harris  and  Charles  T.  Karpp,  in  partnership  in 
the  general  jewelry  business  in  Detroit,  and 
both  residents  of  that  city,  borrowed  $2,000  of 
Casper  H.  Borgess.  To  assure  the  payment  of 
the  same,  they  executed  to  him,  under  the  firm 
name  of  Harris  &  Earpp,  a  chattel  mortgage 
for  that  amount.  Said  mortgage  was  taken  by 
said  Borgess  in  good  faith  to  secure  such  in- 
debtedness, but  it  was  not  filed  in  the  city 
clerk's  ofiSce  until  December  26,  1887,  at  9:08 
o'clock  A.  M.  This  mortgage  covered  all  the 
goods  "  now  contained  or  hereafter  to  be  con- 
tained" in  the  jewelry  store;  also  the  fixtures 
and  safe  therein;  and  was  payable  on  or  before 
October,  1889.  On  December  80,  1887,  Harris 
&  Earpp  executed  a  mortgage  to  tbe  defendants 
in  this  suit  to  secure  a  previous  indebtedness 
incurred  in  the  purchase  of  merchandise  be- 
tween the  date  of  the  execution  and  the  filing 
of  the  Borgess  mortgage;  and  said  merchandise 
was  sold  by  defendants  in  ignorance  of  the  ex- 
istence of  the  indebtedness  to  Borgess  or  the 
execution  of  the  mortgage  to  him.  The  two 
mortgages  embraced  substantially  the  same 
property.  The  mortgage  to  defendants  recited 
that  it  was  to  secure  an  indebtedness  of 
$2,528.58,  which  was  the  amount  of  the  mer- 
chandise sold  as  above.  It  also  contained  the 
following  recital  in  addition:     "  And  whereas. 


the  year.    Farmers  k  M.  Bank  ▼.  Bank  of  Glep 
Elder  (Kan.)  May  9, 1891. 

Priority  of  lien, 

A  chattel  mortcrage,  being  tlrst  in  date  and  first 
of  record,  is  not  affected  by  a  parol  agreement 
prior  thereto,  as  to  the  order  of  priority  of  such 
mortgagre  and  others  which  are  made  subsequent 
to  it.    Lazarus  v.  Henrietta  Nat.  Bank.  72  Tex.  864. 

Under  the  Oregon  statutes,  in  cases  of  successive 
chattel  mortgages  upon  the  same  property,  tbe 
one  first  filed  is  entitled  to  priority.  Plttock  v. 
Jordan,  19  Or.  7. 

In  Nebraska,  the  lien  of  a  chattel  mortgage  con- 
tinues between  the  parties  so  long  as  the  debt  sub- 
sists, although  the  mori«rage  is  not  filed  or  reflled, 
as  required  by  the  Nebraska  statute.  Sandford  v. 
Mumford  (Neb.)  May  6, 1891. 

Novation. 

The  validity  of  a  chattel  mortgage  is  not  affected 
by  the  fact  that  it  is  given  In  place  of  old  mort- 
gages not  recorded  within  the  time  required  by 
statute,  where  such  mort;gages  were  executed  to 
secure  an  existing  indebtedness.  Johnson  v.  Stell- 
wagen,  10  West.  Rep.  848,  67  Mich.  10. 

A  mortgagee  occupies  the  position  of  mortgagee 
for  a  valuable  consideration  where  the  mortgage  is 
taken  for  the  surrender  of  a  prior  mortgage  and 
accrued  interest  thereon.  Constant  v.  Rochester 
University,  2  L.  R.  A.  784,  111  N.  Y.  804. 

A  mortgagee  who  releases  his  mortgages  and 
accepts  a  later  mortgage  covering  also  debts  not 
secured  by  the  first,  supposing  there  were  no  other 
lions  on  the  property,  is  not  entitled  to  a  reinstate- 
ment of  the  released  mortgages,  in  the  absence  of 
any  proof  that  he  released  them  in  reliance  upon  the 
mortgagor's  ropresentations.  McKeen  v.  Hasel- 
tine  (Minn.)  July  1, 1891. 

Novation  Is  a  substitution  of  a  new  obligation  for 
an  old  one.  See  note  to  Spycher  v.  Werner  (Wis.) 
.5  L.  R.  A.  414. 

There  must  be  a  substitution  of  the  new  obliga- 
tion for  the  old.  See  note  to  Pope  v.  Vajen  (Ind.) 
13  L.  R.  A. 


6  L.  R.  A.  688;  Cutting  Packing  Go.  v.  Packers  Ex- 
change  (Gal.)  10  L.  R.  A.  809. 

Mortoage  of  Hock  of  flfoods. 

A  mortgage  of  all  the  goods,  etc.,  in  and  about  a 
certain  building  is  valid  as  to  all  articles  that  c%n 
be  identified.  Pond  v.  Baker,  1  New  Eng.  Rep.  40a 
68Vt.298. 

A  schedule  annexed  to  the  moriigage  is  a  part  of 
it,  and  where  it  refers  to  after-acquired  propeity 
such  property  is  included,  and  the  Hen  of  the  mort- 
gage thereon  is  superior  to  the  Hen  of  an  execu- 
tion subsequently  levied  upon  the  goods  purchased 
after  date  of  tbe'mortgage.  Page  v.  Kendig  (N.  J. ) 
6  Gent.  Rep.  3S3. 

In  such  case  the  lien  attaches  as  soon  as  the 
property  is  acquired  by  the  mortgagor.  Ludium 
v.  Roth<5hlld,  41  Minn.  218. 

While  a  mortgage  on  a  stock  of  merchandise  may 
not  be  enforceable  an  to  goods  not  in  store  at  the 
time  of  the  mortgage,  such  a  mortgage  having 
been  enforced  by  the  lower  court  without  defense, 
this  court  cannot  assume  that  the  stock  had  been 
replenished,  but  must  assume  that  the  lien  existed 
and  was  properly  enforced.  Hoffman  v.  Brungs. 
88  Ky.  401. 

A  stipulation  in  a  chattel  mortgage  that  renewals 
to  the  stock  should  be  deemed  covered  by  a  mort- 
gage docs  not  render  the  Imortgage  invalid  on  its 
face,  but  is  ineffectual  of  itself  to  vest  in  tbe  mort- 
gagee a  lien  upon  such  after-acquired  property. 
Fisher  v.  Syfers,  7  West.  Rep.  918, 109  Ind.  614. 

A  contract  of  sale  cannot  be  extended  by  impli- 
cation, or  be  considered  as  creating  a  lien  or  mort- 
gage upon  goods  bought  by  the  purchaser  after 
the  date  of  the  contract.  Edwards  v.  Symoos,  8 
West.  Rep.  784,  66  Mich.  848. 

Where  one  in  possession  mortgages  goods  under 
circumstances  which  indicate  him  to  be  tbe  abso- 
lute owner,  to  a  third  person  who  has  knowledge 
of  the  rights  of  the  true  owner,  the  latter  is  not 
estopped  to  set  up  his  claim  against  the  mortgagee. 
Bray  v.  Fllckinger,  69  Iowa,  167. 
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the  said  {[lariies  of  the  first  part  [Harris  & 
Earpp]  expect  to  huy  from  the  parties  of  the 
second  part  [the  defendaDts]  from  time  to  time, 
during  the  continuance  of  this  mortgage,  goods 
on  time,  and  on  such  terms  of  credit  as  may  be 
agreed  upon;  and  whereas,  the  indebtedness  of 
the  said  parties  of  the  first  part  to  said  parties 
of  the  second  part  is  therefore  liable  to  change 
in  amount  and  time  of  payment;  and  whereas, 
the  said  parties  of  the  first  part  have  agreed  that 
the  payment  of  the  existing  indebtedness  of  said 
parties  of  the  first  part  to  said  parties  of  the 
second  part,  and  also  the  payment  of  the  other 
indebtedness  for  goods  to  be  purchased  by  said 
parties  of  the  first  part  from  said  parties  of  the 
second  part,  shall  be  secured  in  the  manner 
hereinafter  mentioned."  The  $2,528.58  was  to 
be  paid  according  to  five  promissory  notes  of 
even  date  with  the  mortgage,  as  follows:  $500 
in  60  days,  $500  in  90.days,  $500  in  4  months, 
$528.58  in  6  months,  and  $500  on  demand. 
This  mortgage  was  filed  the  same  day  it  was 
executed,  at  8:30  o'clock  P.  M.  Subsequently 
defendants,  by  Henry  T.  Thurber,  their  attor- 
ney and  agent,  took  possession  of  said  stock, 
being  the  same  described  in  both  mortgages. 
Plaintiff's  testator,  by  James  T.  Keen  a,  at  the 
time  of  the  sale,  demanded  said  stock  under  his 
mortgage.  Defendants  refused  to  deliver  the 
same,  and  sold  the  same  under  their  mortgage, 
expressly  denying  the  validity  of  testator's 
mortgage,  and  in  disregard  of  said  mortgage. 
There  was  upon  the  properly  so  sold  by  de- 
fendants, at  the  time  of  such  sale,  a  chattel 
mortgage  held  by  £ugene  Deiroel  for  $600, 
which  was  a  prior  lien  to  the  defendants,  and 
they  sold  such  property  under  their  chattel 
mortgage  subject  to  the  payment  of  the  Deimel 
mortgage.  The  defendaots  were,  at  and  dur- 
ing the  time  the  merchandise  aforesaid  was  sold 
to  Harris  &  Karpp,  merchants  in  New  York 
City,  selling  jewelry,  etc.,  at  wholesale,  and 
Harris  &  Karpp  were  conducting  business  of 
selling  jewelry,  etc..  in  Detroit,  Mich.,  during 
such  time,  at  retail.  Such  merchandise  was 
sold  in  the  usual  course  of  business,  and  upon 
usual  terms  of  sale.  Plaintiff's  testator  there- 
upon brought  this  action  of  trover  against  de- 
fendants for  the  conversion  of  said  stock,  which 
at  the  time  of  the  seizure  and  sale  by  defend- 
ants was  worth  $8,200.  The  defendants  com- 
posed the  copartnership  of  Pforzheimer,  Keller 
&  Co.  No  part  of  the  principal  or  interest  se- 
cured by  the  mortgage  of  plaintiff's  testator  has 
been  paid.  The  original  plaintiff  having  died, 
the  cause  was  revived  in  favor  of  his  executor. 
Defendants'  plea  was  the  general  issue.  The 
case  was  tried  before  J3<?7i.  George  Gartner,  one 
of  the  Wayne  circuit  judges,  without  a  jury, 
who  made  a  findins:  of  law  upon  the  facts, 
which  were  stipulated,  that  the  plaintiff  was 
entitled  to  recover  against  the  defendants  the 
sum  of  $2,520.  It  is  plain,  under  the  rulings 
of  this  court,  that  the  Borgess  mortgage  was 
void  for  want  of  filing,  as  against  the  original 
indebtedness  of  Harris  &  Karpp  to  defendants, 
incurred  while  the  mortgage  was  in  existence 
and  not  filed,  and  for  goods  sold  by  defendants 
in  the  usual  course  of  business,  in  ignorance  of 
the  existence  of  such  mortgage.  Fearey  v. 
Cvmmings,  41  Mich.  888;  Boot  v.  Barl,  62 
Mich.  420;  WaiU  v.  Math&ws,  50  Mich.  892, 
8»4;  Wallen  v.  Rossmav,  45  Mich.  338;  Johnson 
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V.  SieUv^agen,  67  Mich.  10,  14,  16,  10  West. 
Rep.  848;  Brown  v.  Brabb,  67  Mich.  17,  10 
West  Rep.  892;  Taleott  v.  Orippen,  52  Mich. 
683;  Crippen  v.  Jacobson,  56  Mich.  386;  Cutler 
v.  Steele,  85  Mich.  627. 

If  the  defendants  before  taking  their  mort- 
gage, and  after  the  filing  of  the  ^rgess  mort- 
gage, had  proceeded  against  the  property  so 
mortgaged,  and  obtained  by  any  process  of  law 
a  lien  upon  it.  or  had  they  obtained  judgment 
upon  their  claim,  and  issued  execution  and 
levied  on  it,  there  can  be  no  doubt  but  such  Hen 
or  levy  would  have  been  good  as  against  the 
Borgess  mortgage.  But  it  is  claimed  on  behalf 
of  plaintiff  that,  because  defendants  took  a 
mortgage  to  secure  the  indebtedness  to  them, 
after  the  Borgess  mortgage  was  put  on  file,  and 
therefore  had  notice  of  it,  they  cannot  now 
claim  the  benefit  of  the  rule  adopted  by  this 
court  as  shown  above,  and  that  they  have  no 
standing  under  the  Statute  upon  which  the  rule 
is  founded.  It  is  contended  that,  to  avail 
themselves  of  the  Statute,  the  defendants,  at 
the  time  of  seizing  the  goods  in  question,  must 
have  the  standing  either  as  "creditors of  the 
mortgagors"  or  as  *' subsequent  purchasers  or 
mortgagees  in  good  faith;  '*  that  they  cannot 
claim  as  subsequent  mortgagees  in  good  faith, 
because  they  took  their  mortgage  with  full  no- 
tice of  the  Borgess  mortgage,  which  had  then 
been  on  record  for  four  days;  and  that  the  ben- 
efit of  the  Statute  cannot  be  invoked  in  favor 
of  creditors,  except  by  those  who  have  a  lien 
by  process  of  law  upon  the  property  in  ques- 
tion; and  it  is  argued  that  a  mortgage  lien  will 
not  avail,  except,  perhaps,  in  equity.  We  are 
cited  to  People's  Sciv.  Bank  v.  Bates,  120  U.  8. 
560,  80  L.  ed.  756,  and  other  cases,  in  support 
of  this  contention;  but  we  can  see  no  difference 
between  a  lien  obtained  by  process  and  one 
gotten  by  consent  of  the  owner  through  a  chat- 
tel mortgage.  If  the  defendants  were  entitled, 
as  they  undoubtedly  were,  to  obtain  a  lien  upon 
this  property  by  legal  process,  and  to  hold  it  to 
the  amount  of  such  lien  against  the  mortgage 
of  Borgess.  because  the  debt  they  were  seeking 
to  collect  was  made  while  this  mortgage  was 
withheld  from  record,  we  can  see  no  reason  in 
principle  why  they  cannot  hold  the  property 
under  a  lien  obtained  by  chattel  mortgage  to 
secure  the  same  indebtedness.  A  review  of  the 
cases  in  our  own  court  upon  this  subject  may 
not  be  unprofitable.  The  contention  of  plain- 
tiff that,  in  order  to  take  advantage  of  the  non- 
filing ot  the  Borgess  mortgage,  the  defendants 
must  first  have  a  lien  upon  the  property  by 

§rocess,  is  based  upon  language  used  in 
'hompson  v.  Van  Vechten,  27  N.  Y.  568,  and 
that  case  has  often  been  referred  to  in  our  de- 
cisions on  this  subject,  and  is  considered  a 
leading  case.  It  was  said  **  that  the  mortgage 
cannot  be  legally  questioned  until  the  creditor 
clothes  himself  with  a  judgment  and  execution, 
or  wiih  some  legal  process  against  his  property, 
for  creditors  cannot  interfere  with  the  properly 

♦How.  Stat.  Mich.,  9  6193,  provides  that  "every 
mortfra^e  or  conveyance  Intended  to  operate  as  a 
mortage  on  goods  and  chattels  which  sfaall  here- 
after he  made,  which  shall  not  be  accompanied  by 
an  Immediate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  the  thinKS 
mortgagred,  shall  be  absolutely  void  as  afrainst 
creditors  of  the  mortsra^ror  in  good  faith,  unless  the 
mortgage  or  a  true  copy  thereof  shall  be  flled  in 
the  office  of  the  township  clerk,^^  etc. 
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of  their  debtors  without  process."    Thompson 
V.  Van  Vechten^  supra. 

The  gist  of  the  reason  is  that  the  creditor  has 
no  business  with  the  debtor's  property  until  he 
has  obtained  possession  of  it  by  some  legal  proc- 
ess that  gives  him  a  lien  upon  it.  This  is  not 
because  of  any  right  that  the  mortgagor,  who 
has  kept  his  mortgage  from  record,  has  against 
the  other  creditors,  but  because  such  creditors 
have  no  right  to  touch  the  debtor's  property 
without  his  consent,  without  lenral  process;  and 
when  the  debtor  has  turned  out  his  property  to 
a  creditor  in  payment  of  his  debt,  or  in  pledge 
for  its  payment,  or,  as  in  this  case,  a  chattel 
mortgage  which  authorizes  him  to  take  posses- 
sion of  it,  it  seems  to  me  that  the  reason  of  the 
rule  is  satisfied,  and  that  he  has  a  right  to  de- 
fend against  a  prior  mortgage  which  is  void  as 
against  him.  And  I  think  some  of  our  decis- 
ions decidedly  tend  in  this  direction,  and  that 
none  of  them  militate  against  it. 

In  Fearey  v.  Oummings^  41  Mich.  888,  Mr, 
JtM^tce  Graves  uses  this  language:  "Still  no 
one  as  a  creditor  at  large  can  question  the  mort- 
gage. He  can  only  do  that  by  means  of  some 
f process  or  proceeaing  against  the  property." 
s  not  the  taking  into  possession  of  mortgaged 
property  under  the  mortgage,  for  the  purposes 
of  foreclosing,  a  "proceeding^'  against  the  prop- 
erty? 

In  Putnam  v.  Reynolds,  44  Mich.  114,  the 
court  refused  to  foreclose  such  a  mortgage,  de- 
claring it  void  as  to  the  mortgagor's  creditors 
because  it  was  kept  from  the  record.  The  as- 
signee for  the  benefit  of  creditors,  who  had  no 
knowledge  of  this  mortgage  at  the  time  the 
mortgagor  made  the  assignment,  defended 
against  the  mortgage.  The  complainant  in- 
sisted that  the  assignee  had  no  standing  be- 
cause his  rights  were  no  greater  than  the  as- 
signor's, and  the  mortage  was  valid  as  against 
the  mortjragor.  Mr.  Justice  Cooley,  in  s'peak- 
ing  of  this  claim,  said:  *'The  assignee  is  not  a 
purchaser  for  value,  and  not  a  creditor,  and 
even  creditors,  it  is  said,  cannot  attack  the 
mortgage  indirectly,  through  a  seizure  of  the 
property  by  attachment  or  other  suitable  proc- 
ess. This  is  doubtless  true  where  the  mva- 
lidity  of  the  mortgage  arises  from  some  fraud 
of  the  mortgagor;  but  whether  the  same  rule 
will  apply  when  the  mortgage  was  originally 
valid,  bui  is  made  void  by  the  neglect  of  the 
mortgagee,  may  well  be  questioned.  It  would 
be  easy  to  suggest  weighty  considerations  aris- 
ing in  such  cases,  but  not  existing  in  the  case 
of  a  fraudulent  mortgage,  and  which  it  might 
well  be  thought  should  control.  But  we  do 
not  think  the  question  fairly  arises  in  this  case." 
Here  we  have  a  pretty  good  index  to  the  opin- 
ion of  this  learned  jurist.  It  would  seem  that 
he  doubted  the  necessity  of  anv  lien  upon  the 
property  by  the  attacking  or  aefending  credi- 
tor m  a  case  like  the  present. 

In  Root  V.  Potter  59  Mich.  504,  Chief  Justice 
Campbell  says:  "It  has  always  been  held  in 
this  Btate  that  general  creditors,  having  no 
judgment  or  lien  on  the  debtor's  property,  can- 
not attack  conveyances  or  other  dealings  for 
fraud,"— citing  Tyler  v.  Peatt,  80  Mich.  63; 
Maynard  v.  IJoskius,  9  Mich.  485;  Grisicold  v. 
FuUer,  88  Mich.  288. 

In  the  present  case,  the  defendants  cannot  be 
said  to  be  general  crieditors.  They  are  credi- 
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tors  having  a  lien  on  the  property,  and  lawfully 
in  possession  under  such  ken.  An  examina- 
tion of  the  cases  above  cited  by  Chirf  Justioe 
Campbell  will  show  that  they  nave  no  bearing 
upon  the  question  at  issue  here. 

In  Trowbridge  v.  Bullard,  81  Mich.  451,  Mr, 
Justice  Long  says:  "It  has  many  times  been 
held  by  this  court  that  general  creditors  having 
no  judgment  or  lien  upon  the  debtor's  property 
cannot  attack  conveyances  or  other  dealings 
for  fraud," — citing  a  number  of  Mici^igan 
cases,  in  addition  to  those  cited  in  Root  v.  /W- 
ter,  supra,  to  wit:  McKibben  v.  Barton,  1 
Mich.  218:  Stoddard  v.  McLane,  56  Mich.  11; 
Scott  V.  Chambers,  62  Mich.  532;  KroUk  v. 
Root,  68  Mich.  562,  6  West.  Rep.  864. 

The  main  case  is  relied  upon  by  plaintiffs  in 
this  case,  but  it  does  not  touch  the  question 
here  involved.  The  first  case  cited  is  of  no  im- 
portance to  the  issue  here. 

In  Stoddard  v.  MeLane  an  execution  had 
been  levied  on  personalty,  and  the  aid  of  equity 
was  invoked  to  set  aside  fraudulent  convey- 
ances of  the  property  levied  upon.  Held,  that 
a  lien  obtained  bjr  the  levy  of  execution  on 
personalty  did  not  in  general  require  the  aid  of 
equity  for  its  enforcement,  and  that  there  was 
a  i^medv  at  law 

In  Scott  V.  Cllambers,  62  Mich.  582,  Chirf 
Justice  Campbell  uses  this  language:  "It  is 
the  settled  law  of  this  State  that  creditors  can- 
not attack  the  interest  of  third  parties,  alleged 
to  have  been  obtained  by  fraud,  until  they  have 
obtained  a  standing  by  legal  proceedings,  and» 
so  far  as  these  bonds  are  concerned,  they  could 
only  be  reached  by  judgment  creditors. ' 

This  is  the  strongest  language  anywhere  used 
in  our  Reports  in  favor  of  plaintiff's  conten- 
tion, but  the  case  was  one  where  a  creditor  was 
proceeding  in  equity  against  a  receiver  of  an 
assignor  for  the  benefit  of  creditors  (who  stood 
in  the  place  of  an  assignee  who  failed  to  qualify 
under  the  assignment),  for  neglect,  and  making 
him,  with  the  assignor  and  others,  parties  de- 
fendant, for  the  purpose  of  reaching  and  bring- 
ing under  the  assignment  certain  lands  and 
other  property,  including  two  United  States 
bonds  issued  in  1882  and  1885,  to  the  wife  of 
the  assignor.  It  whs  held  that  the  creditor  had 
no  right  to  implead  the  receiver  without  leave 
of  the  court,  and  no  right  to  file  the  bill  against 
the  other  parties,  as  that  right  belonged  to  the 
receiver  alone.  The  property  sought  to  be 
reached  was  in  the  name  and  possession  of 
other  parties  than  the  debtor,  and  the  language 
of  the  court  was  applicable  to  that  case;  but 
there  is  no  reason  why  it  should  control  this, 
where  the  property  is  lawfully  in  the  hands  of 
the  defendants  under  a  mortgage  lien,  reduced 
to  possession  for  the  purposes  of  foreclosure, 
and  where  the  party  assailed  has  a  right  to  a 
standing  in  court  to  defend  his  right  to  posses- 
sion, and  to  attack  the  alleged  prior  lien  of  the 
plaintiff. 

In  Krolik  v.  Root,  the  language  of  Justice 
Sherwood  is:  "The  complainants  in  thiscaiie 
never  obtained  a  lien  upon  the  properly  in 
question,  or  any  part  thereof,  so  far  as  appears 
upon  this  record.  They  are  not  in  a  situation 
to  attack  the  validity  of  the  defendant's  last 
mortgage,  without  such  lien  obtained  in  some 
manner." 

In  Crippen  v.  Jacoibson,  56  Mich.  886,  it  was 
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held  that  garnishee  prooeedings  would  reach 
assets  covered  by  an  unrecorded  mortgage 
made  before  the  aebt  was  incurred  for  which 
the  mortgagee  is  garnished,  and  the  following 
language  is  used  by  Justice  Campbell:  *'The 
law  does  not  require  previous  proceeds  to  ex- 
haust other  remedies.  The  (Garnishee  Law  is 
unconditional  upon  this  subject,  and  garnishee 
proceedings  will  reach  the  assets  if  they  exist. 
When  tbe  debt  is  not  incurred  on  the  credit  of 
an  apparently  clear  title,  which  is  in  fact  cov- 
ered by  a  secret  mortgage,  the  cases  cited  hold 
that  there  is  no  ri^ht  to  complain  of  a  subse- 
quent mortgage,  without  taking  some  step 
which  puts  the  creditor  on  a  different  legal  foot- 
ing than  that  of  a  quiescent  party.  But  when 
a  chattel  mortgage  exists,  and  is 'concealed,  it 
is,  under  the  Statute,  void,  for  the  reason  that 
it  produces  a  false  appearance  of  solvency, 
when,  in  fact,  the  person  known  to  have  mort- 
gaged his  stock  would  not  be  as  likely  to  get 
credit  as  one  who  had  given  no  such  security, 
and  those  who  deal  with  such  a  debtor  are  li- 
able to  be  defrauded  by  appearances.  One 
who  gives  credit  under  such  circumstances  is 
necessarily  exposed  to  that  mischief,  and  the 
law  has  removed  all  questions  of  suspicion  or 
notice  by  making  chattel  mortgages  void,  at  all 
events,  against  creditors  who  deal  with  a  debt- 
or so  situated .  Such  creditors  are  directly  w  ith- 
in  the  policy  of  the  Statute." 

In  view  of  this  language,  it  seems  absurd  to 
hold  that  such  a  creditor,,  having  possession  of 
the  debtor's  property  under  a  chattel  mortgage, 
cannot  defend  against  a  chattel  mortgage  abso- 
lutely void  as  to  him,  unless  he  goes  further, 
and  attaches  the  property,  or  takes  some  legal 
process  other  than  the  enforcement  of  his 
mortgage  lien,  under  the  power  of  sale  in  tbe 
mortgage  to  get  a  lien  upon  it. 

In  Boot  v.  ZfoW,  62  Mich.  420,  Harl  & 
Stevens,  merchants  doing  business  at  Muir, 
Mich.,  as  copartners,  had  made  an  assign- 
mcDt.  Chauncey  Rumsey  held  a  mortgage 
upon  their  stock.  Between  the  date  of  this 
mortgage  and'  its  recording.  Root  &  Co.  and 
others  gave  credit! to  Harl  &  Stevens  in  igno- 
rance of  this  mortgage.  The  complainants 
filed  a  bill  for  the  appointment  of  a  receiver  of 
the  assigned  property,  and  claiming  a  prefer- 
ence of  their  debt,  contracted  as  aforesaid,  in 
ignorance  of  the  unrecorded  mortgage,  over 
the  Rumsey  mortgage,  because  it  was  void 
under  tbe  Statute  as  against  them.  Tbey  had 
no  lien,  by  legal  process  or  otherwise,  upon  the 
property.  They  might  be  called  ''general 
creditors"  of  the  debtors,  except  that  they  stood 
in  a  different  relation  to  this  mortgage  than 
tbe  others.  In  delivering  the  opinion  in  that 
case,  it  was  said  by  Chief  Justice  Campbell 
that  the  * 'general  creditors*' could  not  attack 
tbe  mortgage,  but  that  Root  &  Co.  could. 
"We  have  no  doubt  that,  under  our  Statutes, 
any  creditors  have  a  right  to  avoid  an  unre- 
corded mortgage  who  have,  during  its  absence 
from  the  record,  done  anything  material  which 
they  may  be  fairly  considered  to  have  done  on 
the  basis  of  its  nonexistence."  This  doctrine 
was  also  enunciated  in  Brawn  v.  Brabb,  67 
Mich.  17.  10  West.  Rep.  892,  and  in  Johnson 
V.  Stellitagen,  67  Mich.— (opinion  of  Justice 
Champlin  at  p.  14),  10  West.  Rep.  848. 

It  would  seem  to  be  settled  in  Boot  v.  Harl, 
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supra,  that,  when  an  assignment  is  made  by  a 
debtor  for  the  benefit  of  creditors,  such  credi- 
tors—as are  the  defendants  in  this  case — can, 
upon  the  equity  side  of  the  court,  attack  the 
unrecorded  mortgage  and  obtain  a  preference 
over  it,  although  they  have  no  lien  whatever 
upon  the  debtor's  property;  and  that  they  are 
not  "general  creditors,"  in  such  a  sense  that 
they  cannot  attack  the  mortgage  without  first 
obtaining  a  lien,  by  legal  process  or  otherwise. 
If  this  is  so,  why  cannot  such  a  creditor  who 
has  obtained  a  mortgage  lien  upon  tbe  proper- 
ty, and  possession  under  it.  defend  against  a 
void  mortgage  without  resorting  to  legal  proc- 
ess against  the  property?  And  why  should 
he  be  compelled  to  rehnquish  his  possession 
under  such  mortgage  lien,  or  pay  the  amouut 
of  a  void  mortgage?  In  my  opinion,  there  is 
no  equity  or  justice  in  the  plaintiff's  claim  in 
this  case,  and  no  law  under  which  he  can  en- 
force it. 

I  do  not  think  that  the  fact  that  the  defend- 
ants obtained  their  mortgage  after  the  mort- 
gage of  plaintiff's  testate  was  put  on  file  cuts 
any  fierure  in  the  case.  The  mortgage  was  a 
security  for  the  payment  of  the  debt,  against 
which  the  Borgess*  mortgage  had  no  standing 
and  was  void.  The  rights  of  defendants  were 
not  at  all  impaired  by  the  taking  of  this  secur- 
ity, but  the  security  gave  them  a  lien  upon 
and  possession  of  the  property  out  of  which  to 
make  their  debt.  If.  instead  of  giving  this 
mortgage,  the  debtors  had  turned  out  to  them 
enough  of  the  property  to  pay  the  debt,  I  think 
no  one  would  seriously  contend  that  the  holder 
of  this  void  mortgage  could  have  demanded 
the  goods  of  them,  and,  if  the  demand  was  re- 
fused, have  sued  them  in  trover  and  recovered, 
although  at  the  time  the  goods  were  so  turned 
out  to  defendants  the  mortgage  had  been 
placed  of  record.  I  can  see  no  difference  in 
principle  in  the  two  cases. 

But  it  is  further  contended  that  in  taking 
this  mortgage  the  defendants  canceled  the  old 
indebtedness  under  which  they  might  have 
claimed  the  benefit  of  the  Statute,  and  with 
full  knowledge  of  the  Borgess  mortgage,  and 
its  invalidity,  as  against  their  debt,  not  only  ex- 
tended the  time  of  payment  of  the  old  indebt- 
edness, but  made  a  new  contract,  looking  to- 
wards further  dealings  with  Harris  &  Karpp. 
thereby  waiving  their  rights  under  the  Statute, 
and  deliberately  entering  into  another  contract, 
to  which  the  Statute  would  not  apply  to  give 
them  preference  to  the  Borgess  mortgage;  that 
by  this  dealing  they  elected  their  remedy,  and 
must  abide  by  such  election,  and  cannot  sell 
the  property  under  their  mortgage,  and  also 
claim  as  creditors  without  notice.  It  does  not 
appear  by  the  record  that  the  taking  of  this 
mortgage  was  a  cancellation  or  extinguishment 
of  the  first  indebtedness,  nor  can  there  be  any 
presumption  that  the  mortgage  and  notes  were 
taken  in  pavment  and  extinguishment  of  the 
origi  nal  indebtedness.  The  presumption  would 
be  that  they  were  taken  as  security  rather  than 
in  payment.  The  recital  in  the  mortgage,  also 
securing  indebtedness  that  might  be  credited 
thereafter,  cuts  no  figure  in  the  case,  as  there 
were  no  subsequent  dealings  between  Harris  & 
Karpp  and  tbe  defendants.  The  mortgage  re- 
cites that  it  is  given  in  security  of  an  indebt- 
edness of  $2,528.53,  which  is  the  exact  amount 
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of  the  indebtedness  incurred  between  the  dates 
of  the  execution  and  filing  of  the  Borgess  mort- 
gage. Nor  does  the  extension  of  the  time  of 
payment  of  the  indebtedness  alter  the  rights  of 
the  defendants  as  against  the  Borgess  mortgage 
because  such  extension  did  not  in  anj-  way  Im- 
pair the  security  of  Borgess,  or  hinder  him 
from  proceeding  to  enforce  such  security,  the 
same  as  if  no  extension  had  been*granted  by 
defendants  in  the  payment  of  their  debt. 
Furthermore,  part  of  the  debt  was  made  pay- 
able on  demand,  and  the  mortgage  provided 
that,  in  default  of  the  payment  of  any  of  the 
indebtedness  at  the  day  named  for  its  payment, 
the  entire  amount  should  become  due  and  pay- 
able at  once;  and  it  would  seem  that  there  was 


really  no  extension,  and  the  only  thing,  in  view 
and  accomplished  was  the  securing  of  defend- 
ants' claim  by  a  mortgage  lien,  which  would 
also  give  them  possession  of  the  property.  We 
think,  under  the  facts  as  stipulated,  the  de- 
fendants were  entitled  to  the  possession  of  the 
property  as  against  the  plaintiff,  and  to  make 
their  claim  out  of  it  by  a  sale  of  the  properly 
under  such  mortgage. 

The  judgment  in  favor  of  t?ie  plaintiffs  is  re- 
versed,  and  a  judgment  will  be  entered  here  in 
favor  of  |the  deiendants  for  the  costs  of  both 
courts. 

McGrath*  J.,  did  not  sit;  the  other  Jus- 
tices concurred. 
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*Where  a  railway  company  erects  an 
embankment  for  its  track  alongr  the 
marg^  of  a  river,  the  accumulated  waters 
of  which,  in  times  of  flood,  had  prevloiiBly  es- 
caped on  that  side.  It  bein?  lower  than  the  other, 
but  which  thereafter,  and  because  of  the  embank- 
ment, overflowed  the  opposite  side  more  than  It 
had  done  before,  and  thus  injured  land  there 
situate,  the  owner  has  a  right  of  action  against  the 
company;  or  if,  by  the  erection  of  such  embank- 
ment, the  river  was  deflected  from  its  natural 
course,  or  deposits  were  made  therein  so  as  to 
raise  its  bottom,  and  from  either  of  these  causes 
such  land  was  izijured  by  the  river  when  swollen, 
a  recovery  may  be  had  for  the  damages  thereby 
occasioned. 

(May  27, 1891.) 

*H^ad  note  by  Lumpkin,  J. 


ERROR  to  the  Superior  Court  for  .  Bibb 
County  to  review  a  judgment  overruling  a 
demurrer  to  the  complaint  in  an  action  brought 
to  recover  damages  for  injuries  to  plaintiff's 
property  alleged  to  have  resulted  from  de- 
fendant's neghgently  building  nn  embankment 
which  caused  the  waters  of  a  river  to  overflow 
plaintiff's  land.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chistin»  Ghierry  ft  Hall  for  plain- 
tiff in  error. 

Mr.  Aufifostus  O.  Bacon,  for  defendant 
in  error: 

It  is  important  to  note  the  distinction  recog- 
nized by  all  courts  between  the  water  within 
the  banks  of  a  natural  stream,  and  the  water 
which  in  times  of  freshets  overflows  the 
boundary  of  the  natural  and  ordinary  channel 
of  the  stream,  and  rests  or  flows  outside  such 
boundary  and  upon  the  lands  adjacent  thereto. 
Such  overflowing  water  upon  the  lands  outside 
of  the  natural  banks  of  the  stream  is  recognized 
and  classed  as  surface  water,  This  recognition 
and  classiflcation  is  uniform. 


Note.- Facta  of  each  cage  determine  rights. 

Each  case  must  of  necessity  depend  largely  upon 
its  own  facts.  Even  in  those  States  where  the  com- 
mon law  prevails  the  courts  hold  that  the  land- 
owner must  improve  his  property  in  a  reasonable 
manner.  Hosher  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  60  Mo.  389:  Abbott  v.  Kansas  City,  St  J.  &  C.  B. 
R.  Co.  83  Mo.  271;  Pettigrew  v.  Evansville,  586  Wis. 
229. 

But  persons  exercising  this  idfirht  to  improve  and 
ameliorate  the  condition  of  their  own  land  must 
exercise  it  in  a  careful  and  prudent  way.  Each 
proprietor,  in  such  case,  is  left  to  protect  his  own 
lands  against  the  common  enemy  of  ali,  so  as  to 
cause  no  unnecessary  inconvenience  or  damaire  to 
plaintiff.  McCormick  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  67  Mo.  438.  See  also  Benson  v.  Chicago  &  A. 
R.  Co.  78  Mo.  604. 

The  law  prevaUinif  in  different  States. 

In  some  of  the  States  the  doctrine  of  the  civil 
law  has  been  adopted  as  the  rule  of  decision.  By 
that  law,  the  right  of  drainage  of  surface  waters, 
as  between  owners  of  adjacent  lands  of  different 
elevations,  is  governed  by  the  law  of  nature.  The 
lower  proprietor  is  bound  to  receive  the  waters 
which  naturaUy  flow  from  the  estate  above,  pro- 
v  ided  the  industry  of  man  has  not  created  or  in 
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creased  the  servitude.  Corp.  Jur.  Civ.  89,  title  3. 
M  2^:  Domat  (Cush.  ed.)  616;  Code  Napoleon,  art. 
64D;  Code  Louisiana,  art.  666. 

The  courts  of  Pennsylvania,  Illinois,  Calif omia 
and  Louisiana  have  adopted  this  rule,  and  it  has 
been  referred  to  with  approval  by  the  courts  of 
Ohio  and  Missouri.  MarUn  v.  Riddle,  26  Pa.  415; 
Kauffman  v.  Griesemer,  Id.  407;  Gillham  v.  Madi- 
son County  R.  Co.  49  ni.  484;  GormJey  v.  Sanford, 
62  111.  169;  Ogbum  v.!Connor,  46  Cal.  346;  Delahous- 
eaye  v.  Judice,  18  La.  Ann.  587;  Hays  v.  Hays,  19  La. 
851;  Butler  v.  Peck,  16  Ohio  St.  334;  Laumier  v. 
Francis,  28  Mo.  181. 

On  the  other  hand,  the  courts  of  Massachusetts, 
New  Jersey,  New  Hampshire  and  Wisconsin  have 
rejected  the  doctrine  of  the  civU  law,  and  bold  tiiat 
the  relation  of  dominant  and  servient  tenements 
does  not  by  the  common  law  apply  between  adjoin- 
ing lands  of  different  owners,  so  as  to  give  the 
upper  proprietor  the  legal  right,  as  an  incident  of 
his  estate,  to  have  the  surface  water  falling  on  his 
land  discharged  over  the  land  of  the  lower  proprie- 
tor, although  it  naturally  finds  its  way  there;  and 
that  the  lower  proprietor  may  lawfully,  for  the 
improvement  of  his  estate  and  in  the  course  of 
good  husbandry,  or  to  make  erections  thereon,  fill 
up  the  low  places  on  his  land,  although  by  so  doing 
'he  obstructs  or  prevents  the  surface  water  from 
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See  SJiane  v  Kansas  City,  St,  J.  <fe  C.  B.  R, 
Co,  71  Mo.  288;  laylar  v.  Fiekas,  64  Ind.  167; 
Broadbent  v.  Hamsbotham,  11  Exch.  602. 

The  distinguish iDg  priDciple  is  this:  Water 
TUDning  within  the  natural  banks  of  a  stream 
is  known  as  a  living  stream,  to  the  equal  en- 
joyment of  which  all  persons  are  entitled 
through  whose  land  it  runs;  and  to  protection 
from  the  overflow  of  the  waters  of  which  all 
such  land-holders  are  entitled,  whether  caused 
by  the  obstruction  or  diversion  of  the  same. 
On  the  other  hand,  all  other  waters  from  rain, 
melted  snows,  etc.,  wherever  found  outside  the 
natural  banks  of  a  stream,  are  surface  water, 
to  be  absolutely  appropriated,  if  he  sees  fit,  by 
the  one  on  whose  land  it  is  found,  or,  if  he 
prefers,  to  be  fenced  out  or  embanked  against 
to  keep  it  off  his  land,  regarding  it  in  the  lan- 
guage of  Lard  Tenterden  in  &£  v.  Pagham 
Vomrs.,  8  Bam.  &  C.  865,  as  "the  common 
enemy,"  against  which  all  are  authorized  to 
protect  themselves,  as  the  necessity  of  the  case 
may  require. 

On  this  distininiishing  principle  rest  the 
vaT3ing  rules  of  servitude  in  the  two  cases,  and 
from  which,  in  the  two  cases,  different  rights, 
obligations,  and  liabilities  necessarily  result. 

In  examining  into  the  nature  of  these  rights, 
obligations,  and  liabilities,  the  fact  must  not  be 
lost  sight  of  that  the  rule  establishing  the  same 
under  the  civil  law  is  very  different  from  that 
recognized  and  enforced  by  the  common  law. 

In  Pennsylvania,  Ohio,  lUinolB,  Louisiana, 
North  Carolina  and  Iowa  the  rule  of  the 
civil  law  has  been  followed. 

The  contention  that  the  landowners  on  the 
one  bank  owe  a  duty  or  obligation  to  the 
landowners  on  the  opposite  baoR  as  respects 
the  fending  off  of  the  overflow  water,  is  based 
on  the  legal  maxim,  "  Sicutere  tvo  ut  alienum 
non  IcBdas."  This  maxim  is  found  of  force 
both  in  civil  law  and  in  the  common  law;  but 
the  construction  of  the  rule  in  the  former  sys- 
tem of  law  is  very  different  from  that  which  is 
enforced  in  the  latter. 

The  construction  by  the  civil  law  writers  and 
courts  is  expressed  in  the  statement  of  the  rule 


by  Pothier:  "Each  of  the  neighbors  may  do 
upon  his  heritage  what  seemeth  good  to  him, 
in  such  manner,  nevertheless,  that  he  doth  not 
injure  the  neighboring  heritage." 

Customs  of  Orleans,  chap.  18. 

Under  this  broad  construction  of  the  rule,  it 
may  be  generally  stated  that  under  the  civil 
law  any  act  is  unlawful  on  one  man's  land 
which  is  injurious  to  another's  land.  From 
this  rule  are  deduced  the  principles  as  to  sur- 
face water:  first,  that  the  upper  landowner 
cannot  divert  the  flow  of  surface  water  so  as 
to  deprive  the  lower  landholder  of  the  right  to 
receive  it  in  its  natural  flow;  second,  that  the 
lower  land-holder  cannot  embank  against  it  so 
as  to  prevent  its  flowing  on  to  his  land  from 
the  upper  landowner;  and  third,  that  the  up- 
per landowner  cannot  by  any  change  or  use  of 
his  own  land  cause  surface  water  to  flow  on 
the  land  of  his  neighbor  when  it  would  not 
otherwise  do  so. 

The  construction  of  the  maxim  by  the  com- 
mon-law courts  is  very  different,  and  the  rules 
deduced  therefrom  as  to  surface  water  are  in 
direct  conflict  with  those  of  the  civil  law  above 
stated. 

See  Taylor  v.  Fickas,  64  Ind.  167,  31  Am. 
Rep.  114;  ChatfUld  v.   Wilson,  28  Vt.  49. 

The  simple  fact  that  injury  results  to  one 
does  not  give  a  right  of  action.  Such  injury 
to  be  actionable  must  result  from  the  violation 
of  some  right  existing  in  and  belonging  to  the 
party  injured. 

Limiting  the  inquiry  to  the  case  of  the  erec- 
tion of  any  kind  of  structure  by  one  on  his 
own  land,  the  only  "legal  right"  which  can  so 
exist  in  another  as  to  make  that  structure  un- 
lawful, is  some  easement  in  the  land,  to  the 
enjoyment  of  which  that  other  is  entitled,  and 
through  the  interference  with  which  that  other 
receives  injury  and  damage.  Upon  this  prin- 
ciple rests  the  common -law  doctrine  of  ancient 
lights. 

See  Bradbee  v.  London,  5  Scott,  N.  R.  120; 
Partridge  v.  Scott,  3  Mees.  &  W.  220;  Wyatt 
V.  Harrison,  3  Barn.  &  Ad.  871,  876;  Brown 
V.  Windsor,  1  Cromp.  &  J.  20. 


passingi  thereon  from  the  premises  above,  to  the 
injury  of  the  upper  proprietor.  Luther  v.  Wlnnl- 
simmet  Co.  9  Cush.  171;  Parks  v.  Newburyport,  lO 
Gray,  28;  Dickinson  v.  Worcester,  7  Allen,  19;  Qan" 
non  V.  Hargadon,  10  Allen,  106;  Bowlsby  v.  Speer! 
81  N.  J.  L.  351;  Pettigrew  v.  Evansville,  25  Wis.  223.' 
Hoyt  V.  Hudson,  27  Wis.  666;  Swett  v.  Cutts,  60  N 
H.439. 

Embaiikmcnt  witwt  wot  occasion  Injury  to  others. 

"  While  It  is  true  that  a  riparian  owner  may  erect 
bulwarks  to  protect  bis  property  from  injury  by 
the  stream,  yet  they  can  only  do  this  when  it  can 
be  done  without  injury  to  others,  either  to  an  owner 
upon  the  opposite  side  of  or  to  those  at>ove  or  below 
him  on  the  stream."  Wood,  Nuisances,  6  860,  citing 
Gerrich  v.  Clough,  48  N.  H.  9,  where  the  defendant 
had  erected  a  break- water  upon  his  bank  of  the 
river  to  protect  it  from  injury  by  the  water,  but 
the  effect  of  this  was  to  throw  the  water  against 
another's  land,  so  that  in  high  water  his  land  was 
washed  away,  and  such  injury  was  held  actionable. 

It  is  held  by  the  Ohio  court  that  **  a  railway  com- 
pany, like  an  individual,  may,  on  his  own  land, 
lawfully  cut  a  new  channel  for  a  stream  of  water 
and  turn  the  stream  into  such  new  channel,  if 
thereby  uo  danger  is  caused  to  another ;  but  when 
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it  so  controls  and  directs  the  course  of  the  stream 
that  the  water  is  thrown  across  the  old  channel 
and  against  and  upon  the  land  of  another,  and 
thereby  causes  damage  to  such  other,  the  company 
is  liable  for  such  damage."  Valley  R.  Co.  v.  Franz, 
2  West.  Rep.  358, 48  Ohio  St.  628. 

The  coiurt  said  in  Livingston  v.  McDonald,  21 
Iowa,  172,  that  ''  the  rules  of  the  civil  law,  ...  so 
far  as  they  deny  to  the  upper  owner  the  right  to 
collect  the  water  in  a  body,  or  precipitate  it  in 
greatly  increased  or  unnatural  quantities  upon  his 
neighbor,  to  the  substantial  injury  of  the  latter,  we 
deem  to  be  just  and  equitable;  .  .  .  and  to  this 
extent  it  is  supported  by  the  weight  of  authority 
in  the  common-law  courts.^' 

The  law  recognizes  the  general  rule  that  each 
may  do  with  his  own  as  he  pleases,  but  it  also  recog- 
nizes the  qualification  to  that  rule  that  each  should 
so  use  his  own  as  not  to  injure  his  neighbor.  Id. 
173. 

The  same  principle,  as  applied  to  the  obstructing 
of  a  flow  of  surface  water  from  the  dominant  to 
the  servient  estate,  was  recognized  in  Drake  v. 
Chicago,  R  I.  &  P.  R.  Co.  68  Towa,  303.  See  not«8  to 
Jordan  v.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.)  6  L.  R.  A. 
573;  Haines  v.  Hall  (Or.)  8  L.  R.  A.  609. 
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Upon  this  same  principle  is  based  the  right 
of  one  man  to  have  his  house  sustained  by  land 
of  an  adjacent  landowner. 

See  StanseU  v.  JoOard,  cited  in  Sohmon  v. 
Vintntrs  Co,  4  Hurlst.  &  N.  586;  Hide  v. 
Thambarough,  2  Car.  &  K.  250. 

The  cases  of  the  obstruction  of  lights  not 
ancient,  and  of  the  excavation  of  ground  up 
to  land  line,  thereby  causing  the  fall  of  a  house 
of  less  than  twenty  years'  standing,  furnish  il- 
lustrations of  the  familiar  principle  damnum 
absque  injuria. 

Humphries  v.  Brogden,  12  Q.  B.  748;  Tap- 
ling  V.  Jones,  11  H.  L.  Gas.  811. 

Where  one  man's  land  owes  a  legal  serritude 
to  another  man's  property,  that  servitude  can- 
not be  interfered  with  by  the  owner  of  the 
land,  even  by  an  act  otherwise  lawful  in  itself; 
and  if  such  servitude  is  interfered  with,  or  de- 
stroyed, liability  arises  for  the  damage  oc 
casioned  thereby  to  the  other.  But,  unless 
there  is  such  servitude  due  to  another,  the 
owner  of  the  land  may  erect  thereon  such 
structure,  lawful  in  itself,  which  he  may  deem 
to  his  interest. 

This  proprietary  interest  of  one  man  in  the 
land  of  another  is  "the  legal  right,"  which  the 
law  requir&s  the  owner  of  land  to  so  regard 
that  it  shall  not  be  injured  or  destroyed  in  the 
use  of  property  otherwise  lawful. 

An  analysis  of  all  the  decisions  relative  to 
the  obstruction  of  streams  will  show  that  Ujey 
necessarily  rest  on  this  rule  of  servitude,  cre- 
ating, so  far  as  the  bed  of  the  stream  is  con- 
cerned, **the  legal  rights"  of  one  man  in  the 
land  of  another  man. 

The  low  grounds  adjacent  to  a  river,  but 
outside  of  its  well-deiined  banks,  do  not  owe 
any  servitude  to  the  waters  resulting  from  rain, 
etc.,  in  time  of  freshet,  which  do  not  flow 
within  such  banks,  but  which  are  found  on 
such  adjacent  lands. 

If  such  servitude  is  imposed  by  the  law,  it 
is  perpetual  in  its  obligations.  It  condemns 
these  lands  to  unending  slavery  as  the  re- 
ceptacle of  waste,  irregular,  useless  and  va- 
grant waters.  It  is  a  lasting  prohibition  to 
the  improvement  and  utilization  of  such 
lands.  It  extends  to  all  structures  on  such 
lands,  and  to  any  chaUf'^  in  the  lands  them- 
selves by  which  the  capacity  of  such  lands  to 
hold  the  water  will  be  decreased.  It  extends 
to  lauds  in  the  city,  and  to  those  in  the  coun- 
try. On  the  border  of  the  river  no  factories 
or  mills  could  be  erected,  or  any  other  build- 
ing. In  the  cities  no  wharves  could  be  built, 
nor  could  the  lands  ever  be  raised  by  filling  in 
earth  so  that  the  same  could  be  useful  for 
streets,  stores,  and  dwellings.  The  inhabi- 
tants in  the  lower  part  of  a  city  could  not  be 
protected  by  levees  from  the  inundations 
which  would  destroy  their  dwellings.  In  the 
country  not  only  could  no  embankments  or 
levees  be  raised,  but  the  lowlands  and  marshes 
could  not  be  filled  up  and  made  valuable  for 
cultivation. 

All  authorities  agree  that  the  principles  ap- 
plicable to  running  streams,  or  watercourses, 
are  not  applicable  to  questions  affecting  mere 
surface  water — rain-water  or  melting  snow. 

Washb.  Easem.  p.  489;  Angel  I,  Watercourses, 
§   108  a;  Flagg  v.    Worcester,  18  Grav.  601; 
Parks  V.  Newburyport,  10  Gray,  28;  Luiher  v. 
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Winnisimmst  Co.  9  Gush.  174;  MeUen  v.  West- 
em  B,  Corp.  4  Gray,  801;  Perrp  v.  Woreesier, 
6  Gray,  546;  Oannon  v.  Ha/rgadon,  10  Allen^ 
106;  GoodaU  v.  TutUe,  20  N.  Y.  459;  Hoyt  ▼. 
Hudson,  27  Wis.  656;  BouMy  v.  Bpeer,  81  N. 
J.  L.  851;  Dickinson  v.  Worcester,  7  Allen,  19; 
Chatfieldv.  Wilson,  28  Vt.  49;  iiufett  v.  Guits, 
50  N.  H.  489,  9  Am.  Rep.  276;  DeUii  v.  Ton- 
mans,  60  Barb.  816;  TTflU^v.  yew  York  Cent. 
R.  Co.  58  Barb.  41 8. 

The  rule  of  the  common  law  is  that  no  legal 
right  of  any  kind  can  be  claimed,  jure  natures, 
in  the  flow  of  surface  water,  so  that  neither  its 
retention,  diversion,  nor  repulsion  is  an  action- 
able injury,  even  though  damage  ensue. 

Botolsbyy.  8peer,  81  N.  J.  L.  851;  Taylor  v. 
Fickas,  64  Ind.  167,  81  Am.  Rep.  114;  Atchi- 
son, T.&  S.  F.  R.  Co.  V.  Hammer,  22  Kan.  768, 
81  Am.  Rep.  216;  Gibbs  v.  Williams,  25  Kan. 
214,  87  Am.  Rep.  241;  Greairex  v.  Hayusard, 
8  Exch.  291;  Rawstron  v.  Taylor,  11  Exch.  369; 
Broadbent  V.  Ramtbotham,  11  Exch.  602;  Dick- 
inson V.  Worcester,  7  Allen,  19;  Parks  v.  yeir- 
buryport,  10  Grav,  28;  Luther  v.  Winni^immH 
Co.  9  Gush.  in;'As7iley  v.  WolcoU.  11  Gush. 
192;  Shields  v.  Amdt,  4!N.  J.  Eq.  284. 

Both  by  the  civil  law  and  the  common  law 
it  is  unlawful  for  one  to  collect  surface  water 
into  ditches,  sewers,  etc.,  and  in  this  concen- 
trated form  discharge  it  on  the  lower  landowner. 

Goldsmith  v.  Elsas,  58  Ga.  186. 

But  this  rule  does  not  in  any  manner  conflict 
with  the  general  rule  governing  surface  wattr 
and  the  m>w  thereof.  This  general  rule  is  rec- 
ognized  in  Georgia. 

Phinizy  v.  Augusta  City  Council,  47  Ga.  260. 

There  being  no  servitude  due  by  the  lowlands 
of  a  river  to  the  overflow  waters  of  a  freshet 
from  excessive  rains,  etc.,  there  is  no  "legal 
right"  in  the  owners  on  the  opposite  side  of  the 
river  which  is  violated  when  such  overflow 
waters  are  fended  off  from  such  lowlands,  and 
in  consequence  no  right  of  action  for  any  sup- 
posed or  real  injury  resulting  therefrom.  If 
there  is  any  such  actual  injury  it  is  damnum 
absque  ir\juria. 

That  the  rule  of  the  civil  law  is  otherwise  is 
indisputable,  but  the  common  law  is  the  law  of 
Geor^a. 

One  of  the  strongest  cases  maintaining  the 
rule  of  the  civil  law,  8/iane  v.  Kansas  City,  St. 
J.  cfe  C.  B.  R.  Co.  71  Mo.  237, 86  Am.  Rep.  480.  is 
overruled  in  Abbott  v.  Kansas  City,  St.  J.  dt  f\ 
B.  R.  Co.  83  Mo.  271.  See  also  Martin  v.  Jett, 
12  La.  508;  SotcersY.  Shiff,  15  La.  Ann.  300. 

In  the  case  before  the  court  there  is  no  pond- 
ing of  water  on  the  same  side  of  the  stream, 
and  the  effect  of  the  embankment  complained 
of  is  to  turn  the  overflow  water  into  the  chan- 
nel of  the  stream.    This  it  is  legitimate  to  do. 

Slater  v.  Fox,  5  Hun,  544;  Harding  y.  Whit- 
ney, 40  Ind.  379;  Wheelers.  Worcester,  10 Al- 
len, 591. 

Lumpkin,  J.,  delivered  the  opinion  of  the 
court: 

The  precise  question  in  this  case  is  whether 
the  owner  of  land  on  the  bank  of  a  river  can 
without  liability  erect  on  his  own  land  an  em- 
bankment which  increases  the  overflow  in 
times  of  flood  upon  the  lands  of  the  opposite 
proprietor,  to  the  injury  thereof;  or  is  there 
any  duty  for  each  owner  to  receive  upon  his 
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land  the  share  allotted  it  by  nature  of  the  flood- 
waters  of  the  river?  It  ts  contended  by  de- 
fendant's counsel  that  the  overflow  from  a 
river  in  time  of  flood  or  freshet  is  surface 
water,  against  which,  by  the  common  law,  a 
man  may  protect  himself  without  regard  to  the 
consequences  to  his  neighbor.  Many  cases 
<;ited  by  him  make  a  distinction  between  the 
common  law  and  the  civil  law  as  to  surface 
water;  the  former  allowing  the  landowner  to 
dispose  of  it  in  any  way,  the  latter  restraining 
him  from  so  using  it  as  to  injure  his  neighbor's 
tenement.  There  is  authority  to  show  that 
there  is  no  difference  between  the  common  and 
the  civil  law  in  this  respect,  but  that  the  com- 
mon follows  the  civil  law.  Oillham  v.  Madison 
County  R.  Co.  49  HI.  484;  OormUy  v.  Sanford, 
52  111.  159;  and  the  able  opinion  in  Boyd  v. 
Cortklin,  54  Mich.  583. 

There  is  much  conflict  in  the  American  cases 
<Washb.  Easem.  p.  485,  *353  et  8eq.\  the  ma- 
jority of  the  States  seeming  to  follow  the  so- 
called  "civil-law  rule."  Thus  it  is  material  to 
consider  whether  the  overflow,  as  above  stated, 
is  properly  classed  with  surface  water.  This 
depends  upon  the  conflgurntion  of  the  country, 
and  the  relative  position  of  the  water  after  it 
has  gone  beyond  the  usual  channel.  If  the 
flood- water  becomes  severed  from  the  main 
current  or  leaves  the  stream,  never  to  return, 
and  spreads  out  over  the  lower  ground,  it  has 
become  surface  water;  but  if  it  forms  a  con- 
tinuous body  with  the  water  flowing  in  the  or- 
dinary channel,  or  if  it  departs  from  such  chan- 
nel animo  revertendi,  presently  to  return,  ashy 
the  recession  of  the  waters,  it  is  to  be  regarded 
as  still  a  part  of  the  river.  The  identity  of  a 
river  docs  not  depend  upon  the  volume  of 
water  which  may  happen  to  flow  down  its 
course  at  any  particular  season.  The  authori- 
ties hold  that  a  stream  may  be  wholly  dry  at 
times  without  losing  the  character  of  a  water- 
course. So,  on  the  other  hand,  it  may  have  a 
* 'flood  channel,"  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  the  natural 
flow.  The  low  places  on  a  river  act  as  natural 
safety-valves  in  times  of  freshet;  and  the  de- 
fendant claims  the  right  to  stop  up  one  of 
these  without  liability  for  ensuing  damage. 

The  English  cases  on  the  question  are  not 
numerous,  though  from  the  decisions  and  dicta 
of  the  judges  the  law  appears  to  be  well  under- 
stood and  settled.  In  Bex  v.  Pagham  Comrs,, 
8  Bam.  &  C.  855,  it  was  held  that  an  owner  of  i 
land  on  the  seashore  could  erect  works  to  pro- 
tect his  land  from  encroachments  by  the  sea, 
without  liability  for  damage  inflicted  on  his 
neighbor.  The  sea  was  called  a  "common 
enemy,"  against  which  each  might  fortify  at 
will 

It  appeared  in  /?earv.  TVaford,  1  Barn.  &  Ad. 
874,  that  a  canal  had  been  built  by  authority 
of  Parliament,  and  carried  across  a  river  and 
the  adjoining  valley  by  means  of  an  aqueduct 
and  an  embankment  containing  several  arches. 
A  brook  fell  into  the  river  above  its  point  of 
intersection  with  the  canal.  In  times  of  flood 
the  water,  which  was  then  penned  back  into  the 
brook,  overflowed  its  banks,  and  was  carried, 
by  the  natural  level  of  the  country,  through  the 
arches  into  the  river,  doing  much  mischief  to 
the  lands  over  which  it  passed.  The  aqueduct 
was  sufficiently  wide  for  the  passage  of  the  river 
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at  all  times  but  those  of  high  flood.  The  oc- 
cupiers of  the  injured  lands  adjoining  the  river 
and  brook,  for  the  protection  thereof,  erected 
banks  (called  "fenders"),  so  as  to  prevent  the 
flood-water  from  escaping;  consequently  the 
water,  in  time  of  flood,  came  down  in  so  large 
a  body  against  the  aqueduct  and  canal  as  to 
endanger  them,  and  obstruct  the  navigation. 
The  fenders  were  not  unnecessarily  high,  and 
without  them  many  hundred  acres  of  land 
would  be  exposed  to  inundation.  It  was  held 
that  the  defendants  were  not  justified,  under 
these  circumstances,  in  altering  for  their  own 
benefit  the  course  in  which  the  flood-water  had 
been  accustomed  to  run;  that  there  was  no  dif- 
ference in  this  respect  between  flood  water  and 
an  ordinary  stream;  that  an  action  would  have 
lain  at  the  suit  of  an  individual;  and,  conse- 
quently, that  an  indictment  lay  where  the  act 
affected  the  public.  The  conviction  was  ac- 
cordingly sustained.  The  doctrine  of  Rex  v. 
Pfigham  Comrfi.,  supra,  was  sought  to  be  ex- 
tended to  this  case,  butTenterden,  Ch.J.,  who 
had  rendered  the  decision  [in  that  case,  said: 
"  It  has  long  been  established  that  the  ordinary 
course  of  water  cannot  be  lawfully  changed  or 
obstructed  for  the  benefit  of  one  class  of  per- 
sons, to  the  injury  of  another.  Unless,  there- 
fore, a  sound  distinction  can  be  made  between 
the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  alt  usual  seasons,  and  the 
extraordinary  course  which  its  superabundant 
quantity  has  been  accustomed  to  take  at  partic- 
ular seasons,  the  creation  and  continuance  of 
these  fenders  cannot  be  justified.  No  case  was 
cited  or  has  been  found  that  will  support  such 
a  distinction.  The  Pagham  Case  .  .  .  is  of  a 
very  different  kind.  ...  In  the  one  case  the 
water  is  prevented  from  coming  where,  within 
time  of  memory  at  least,  it  never  had  come;  in 
the  other  it  is  prevented  from  passing  in  the 
wav  in  which,  when  the  occasion  happened,  it 
had  been  always  accustomed  to  pass."  This 
seems  to  be  an  authoritative  enunciation  of  the 
common  law.  Menzies  v.  Breadalbane,  3  Bligh, 
N.  S.  414,  is  directly  in  point,  but  was  deter- 
mined by  the  law  of  Scotland.  Yet  the  Lord 
Chancellor  said:  "  It  is  clear  beyond  the  pos- 
sibility of  a  doubt  that  by  the  law  of  England 
such  an  operation  could  not  be  carried  on.  The 
old  course  of  the  flood  stream  being  along 
certain  lands,  it  is  not  competent  for  tbe  pro- 
prietors of  those  lands  to  obstruct  that  old 
course  by  a  sort  of  new  water-way,  to  tbe  prej- 
udice of  the  proprietor  on  the  other  side."  In 
AttyOen.  v.  Lonsdale,  L.  R.  7  Eq.  887,  20  L. 
T.  N.  S.  64,  it  was  attempted  to  extend  the  sea 
doctrine  to  the  case  of  a  tidal  river,  but  Vice- 
Chancellor  Malins  refused  to  so  extend  it  on  the 
authoritv  of  Memies  v.  Breadalbane,  supra, 
saying  that  Lord  Eldon  put  that  case  upon  the 
general  law  of  England.  In  Mason  v.  Shrews- 
bury A  H.  R.  Co.,  L.  R.  6  Q.  B.  581,  we  find  a 
dictum  by  Blackburn,  J. ,  as  follows:  ' 'Before 
the  canal  was  made,  the  person  whose  estate  the 
plaintiff  now  has,  had  the  ordinary  rights  and 
liabilities  of  a  riparian  owner  on  the  banks  of 
a  natural  stream.  He  was  entitled  to  have  the 
water  flow  to  him  in  its  natural  state,  so  far  as 
that  was  a  benefit, — as,  for  instance,  to  turn  his 
mill,  or  water  his  cattle;  and  he  was  bound  to 
submit  to  receive  the  water,  so  far  as  it  was  a 
nuisance,  as  by  its  tendency  to  flood  his  lands." 
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Lawrence  v.  Great  Western  B.  Co,,  4  Eng.  L.  & 
£q.  265,  16  Q.  B.  643,  is  considerably  in  poiDt. 
A  r^way  was  constructed  across  certain  low 
lands  adjoining  a  river,  over  which  the  flood- 
waters  used  to  spread  themselves.  These  low 
lands  were  separated  from  the  plaintiff's  lands 
by  a  bank,  constructed  under  certain  Drainage 
Acts,  which  protected  the  plaintiff's  lands  from 
floods.  By  the  construction  of  the  railway  the 
flood-waters  could  not  spread  themselves  as 
formerly,  but  were  penned  up  and  flowed  over 
the  bank  upon  the  plaintiff's  lands.  It  was  held 
that  an  action  would  lie  against  the  company 
for  the  injury.  Palteson, «/.,  said:  *•  Prima 
facie  this  would  give  the  plaintiff  a  cause  of 
action,  and  the  question  is  whether  the  com- 
pany are  protected  by  their  act; "  a  question 
which  cannot  arise  in  our  law.  In  connection 
with  the  cases  of  Bex  v.  TVafford  and  LauDrenee 
V.  Great  Western  B,  Co.,  supra,  it  must  be  borne 
in  mind  that  the  first  obstruction  of  the  flood- 
waters  there  mentioned  is,  in  England,  justified 
by  the  statute  authorizing  it,  and  therefore 
stands  on  much  the  same  footing  as  a  natural 
obstruction;  but  the  liability  of  the  other  party, 
who  erected  the  second  obstruction  without 
statute  authority,  springs  from  the  common 
law.  No  English  authority  has  been  found  to 
controvert  these  principles,  but  the  text-writers 
recognize  them  as  settled  law.  Woolr.  Waters, 
213(78  Law  Lib.  212);  Crabb,  Real  Prop.  420 
(54  Law  Lib.  263);  Michael  &  W.  Gas.  &  Water 
(London  ed.  1884),  pp.  213,  214,  666;  Angell, 
Watercourses,  ^§  383,  334;  Gould,  Waters, 
§§  160,  209. 

In  grouping  the  American  cases,  those  tend- 
ing to  sustain  the  contention  of  the  defendant 
in  error  will  first  be  stated.  Taylor  v.  Fickas, 
64  Ind.  167,  was  much  relied  upon.  There  the 
injury  was  caused  by  the  obstruction  of  the 
passage  of  driftwood,  both  owners  being  on  the 
same  side  of  the  river,  and  the  lower  owner 
having  planted  a  row  of  trees  along  the  dividing 
line.  The  opinion,  it  is  true,  treats  overflow  in 
flood  times  as  surface  water,  but  it  will  be  no- 
ticed that  nothing  is  said  or  decided  about 
changing  the  course  of  the  water.  The  facts 
are  obviously  different  from  those  in  the  present 
case.  In  Cairo  A  V.  B.  Co.  v.  Stevens,  73  Ind. 
278,  the  plaintiff's  land  was  between  the  river 
and  the  railroad  embankment.  The  overflow 
is  treated  as  surface  water,  and  the  road  held 
not  liable;  but  it  would  seem  that  the  water 
doing  the  damage  had  left  the  river,  never  to 
return.  Shelbyville  <fe  V.  Tump,  Co,  v.  Green, 
99  Ind.  205,  follows  the  last  case.  The  turn- 
pike was  flooded  because  of  an  embankment 
erected  by  Green  to  protect  his  land  from  over- 
flow, both  parties  b%ing  on  the  same  side.  It 
was  held  that  the  company  could  not  recover. 
But  note  that' the  court  adverts  to  the  fact  that 
the  company  did  not  own  the  soil  over  which 
the  pike  ran.  but  merely  had  an  easement 
therein.  MeCormick  v.  Kansas  City,  St,  J.  & 
C.  B.  B.  Co.,  57  Mo.  433,  can  also  be  distin- 
guished. Here  the  overflowing  water  left  the 
stream  permanently,  and  entered  a  pond 
formed  thereby  and  by  other  surface  water,  the 
draining  of  which  pond  caused  the  injury  sued 
for. 

In  Shane  v.  Kansas  City,  St,  J,  d  C,  B,  B, 
Co.,  71  Mo.  238,  the  overflow  is  apparently 
treated  as  surface  water,  although  it  had  a  way, 
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through  a  slough,  back  into  the  stre»&m.  But 
the  court  applied  the  civil  law,  and  held  the 
railroad  liable.  This  case,  together  with  that 
of  MeCormick  v.  Kansas  City,  St.  J,  &  C,  B. 
B  Co.,  70  Mo.  859.  is  overruled,  in  so  far  as  the 
civil  law  was  followed,  by  Abbott  v.  Kansas 
City,  St.  J.  <&  C,  B,  B.  Co, ,  83  Mo.  271,  20  Am. 
&  Eng.  R.  H.  Cas.  103,  and  the  common  law 
as  to  surface  water  returned  to.  In  this  last 
case  it  is  said  that  the  court  in  the  Shane  Case 
treated  the  overflow  as  part  of  the  stream,  and, 
therefore,  that  the  decision  was  correct  on 
common-law  principles.  In  the  Abbott  Case, 
the  court  expressly  assumes  the  waters  to  be 
surface  waters.  It  seems  they  escaped  from 
the  bed  of  the  creek,  and  flowed  over  the  lands 
without  any  return.  Lamb  v.  Beclamation 
Dist,  No,  108,  73Cal.  125,  is  not  much  in  point. 
The  defendant  was  a  public  corporation  for  the 
purpose  of  reclaiming  the  low  lands  protected 
by  the  embankment,  which  closed  up  a  sloueh 
through  which  an  inconsiderable  part  of  the 
flood-  waters  escaped  into  a  natural  basin .  The 
plaintiff's  land  lay  two  miles  below,  on  the  op- 
posite side.  The  court  applied  the  sea  doctrine 
of  the  common  law,  and  held  the  company  not 
liable;  but  the  decision  is  mainly  rested  on 
another  ground,  namely,  that  the  corporation 
was  not  liable  as  for  exercising  the  right  of  em- 
inent domain;  and  in  view  also  of  the  concur* 
ring  opinions,  the  case  is  weak  on  the  question 
involved  in  the  case  at  bar.  See  below  for  an 
earlier  decision  by  the  same  court  looking 
another  way,  not  noticed  in  the  case  above. 

In  Hoard  v.  Des  Moines,  62  Iowa,  826,  the 
plaintiff's  land  was  between  the  river  and  the 
embankment,  and  it  was  held  that  the  plaintiff 
had  no  right  to  have  the  flood- waters  from  the 
river  pass  over  his  land  on  to  that  of  another, 
although  they  finally  joined  the  river  again  at 
a  point  further  down.  At  first  view,  Moyer  v. 
New  York  Cent.  AH.  B.  B,  Co„e8  N.  Y.  351, 
seems  to  support  the  defendant's  position;  but 
a  close  examination  shows  otherwise.  The 
complaint  averred  that  the  damage  was  caused 
by  the  railroad  building  an  embankment  on 
the  opposite  side  of  the  river.  Evidence  was 
offered  and  objected  to,  to  show  damage 
caused  by  raising  the  tracks.  It  was  admitted, 
the  railroad  excepting.  The  referee  included 
in  his  finding  for  the  plaintiff  the  damages 
caused  by  raising  the  tracks,  as  to  which  the 
complaint  alleged  nothing,  thus  tainting  the 
whole  finding  with  illegtility.  The  judgment 
was  reversed  for  the  error  in  admitting  said 
evidence  and  in  said  finding.  The  court  saya 
the  defendant,  as  a  matter  of  law,  would  not 
be  liable  for  consequential  damages  caused  by 
the  raising  of  the  embankment  on  the  com- 
pany's own  land  in  a  proper  and  workmac-like 
manner,  citing  Bellinger  v.  New  York  Cent,  B. 
O? ,  23  N.  T.  47.  This  case  bases  the  freedom 
from  liability  upon  the  legislative  {authority, 
but  concedes  that  a  private  individual  would 
be  liable  under  the  same  conditions.  In  our 
law  the  railroad  occupies  no  better  position  in 
this  respect  than  the  private  individual. 

Now  will  be  stated  the  American  cases  going 
to  show  that  the  defendant  is  liable  if  it  has 
erected  the  obstruction  to*  the  flood -waters  of 
the  river,  as  complained  of  in  this  case.  The 
surplus  waters  do  not  cease  to  be  a  part  of  the 
river  when  they  spread  over  the  adjacent  low 
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grounds,  without  well-defibed  banks  or  chan- 
nel, so  loDg  as  they  form  with  it  one  Ixxly  of 
water,  eventually  to  be  discharged  through  the 
channel  proper.  Thus  it  is  held,  where  the 
waters  of  a  stream  disperse  themselves  over 
low  ground,  without  any  well-marked  course, 
but  gather  up  lower  down  into  a  defined  chan- 
nel, they  are  not  surface  water  while  in  the 
dispersed  state,  and  interference  with  them  then 
gives  the  injured  party  a  right  of  action.  Ma- 
camber  v.  Godfrey,  108  Mass.  219;  OiUett  v. 
JohuMn,  30  Conn.  180;  Briscoe  v.  Droughty  11 
Ir.  C.  L.  250;  West  v.  Taylor,  16  Or.  165. 
But  if  it  were  conceded  that  the  overflow  is 
surface  water,  it  would  certainly  cease  to  be 
such  when  turned  back  into  the  stream  by  the 
defendant's  obstruction.  Sul/ens  v.  Chicago^ 
R.  I.  A  P.  B,  Co.  74  Iowa,  659;  Moore  v.  Chi- 
cago, B.  A  C.  iJ.  Co.  75  Iowa,  268;  Jones  v. 
Bdnnovan,  55  Mo.  462;  Mississippi  &  T.  B.  Co, 
V.  Archibald,  67  Miss.  88.  Under  these  au- 
thorities, this  declaration  might  be  sustained 
as  complaining  that  the  d^endant  prevented 
the  flood-waters  from  becoming  surface  waters, 
and  threw  them  back  across  the  river  upon 
plaintiff's  land.  See,  further,  as  to  surface 
water,  17  Cent.  L.  J.  42,  62;  Angell,  Water- 
courses, §  108a  et  seq.;  Gould,  Waters,  §  268  et 
seq.  But  it  is  not  necessary  to  take  this  view,  as 
the  following  authorities  show  the  defendant  to 
be  liable  under  the  alleged  facts:  Where  the 
effect  of  the  defendant's  dike  was  to  retain  on 
the  land  of  the  plaintiff  flood-waters  from  the 
river  longer  than  they  would  otherwise  remain, 
the  injury  was  held  actionable,  and  the  de- 
murrer overruled.  Montgomery  v.  Locke  (CslI.) 
11  Pac.  Rep.  874,  Where,  in  a  freshet,  the 
stream  broke  over  one  of  its  banks,  carrying  a 
part  of  it  away,  it  was  held  that  the  owner 
might  replace  the  bank  with  a  dam,  provided 
be  did  not  build  higher  than  the  original 
bank,  or  otherwise  cause  the  water  to  flow  dif- 
ferently from  the  natural  flow.  Pierce  v.  Kin- 
ney, 59  Barb.  56. 

"  It  is  well  settled  that  every  person  through 
whose  land  a  stream  of  water  flows  may  con- 
struct embankments  and  other  guards  on  the 
bank  to  prevent  the  stream  washing  the  bank 
awa^,  and  overflowing  and  injuring  his  land. 
But  in  doing  this  he  must  be  careful  so  to  con- 
struct them  as  not  to  throw  the  water  upon  his 
neighbor's  lands,  where  it  would  not  otherwise 
go  in  ordinary  floods.  If  he  does,  he  will  be 
liable  for  the  injury."  Wallace  v.  Drew,  59 
Barb.  418.  There  is  no  distinction  in  principle 
or  authority  between  obstructing  the  flow  of  a 
stream  at  its  ordinary  level  and  in  time  of 
flood.  BurweU  v.  Hobson,  12  Gratt.  822. 
This  case  is  in  point,  and  holds  the  defendant 
liable.  Another  case  in  point  is  Crawford  v. 
Bambo,  44  Ohio  St.  279. 4  West.  Rep.  445, 
holding  that  flood- water  is  not  surface  water, 
and  that  Interference  therewith  gives  a  right  of 
action.  So  Byrne  v.  Minneapolis  A  St.  L.  B. 
Co.,  88  Minn.  212,  holds  that  overflow  in  times 
of  high  water  is  not  surface  water,  and  the 
railrcwd  is  liable  for  obstruction  of  such  water 
by  an  embankment  erected  on  its  own  land. 
See  also  Bau  v.  Minnesota  VaUey  B.  Co.  18 
Mhin.  442  (Gil.  407),  where  the  railroad  made 
an  extensive  excavation  on  its  own  land,  into 
which  overflow  waters  from  the  Mississippi 
River  entered,  to  the  damage  of  an  adjoining 
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owner.  The  railroad  was  liable.  Oerrish  v. 
Clovgh,  48  N.  H.  9,  97  Am.  Dec.  561,  and 
notes,  and  ISithOl  v.  Scott,  43  Vt.  525,  seem 
not  to  involve  the  question  as  to  the  action  of 
the  water  in  times  of  flood,  but  are  adverse  to 
defendant  as  far  as  they  go. 

In  Carrigerv.  East  Tennessee,  V.  A  G.  B.  Co., 
7  Lea,  888,  the  railroad  embankment  did  not 
affect  the  usual  flow  of  the  streams,  but  ob- 
structed the  flood  channel,  and  threw  the  ex- 
cessive waters  upon  the  plaintiff's  lands.  This 
same  defendant  contended  that  they  were  sur- 
face waters,  which  it  had  a  right  to  obstruct. 
The  trial  court  gave  judgment  for  the  defend- 
ant, holding  ''that  the  overflow  in  question 
resulted  from  accumulations  of  surface  water 
caused  by  extraordinary  rains,  and  that  the 
law  relating  to  surface  water,  and  not  that  of 
running  streams,  governs  the  case."  The 
supreme  court  said:  "  The  question  to  be 
determined  is.  Is  this  such  surface  water  as  to 
relieve  the  defendant?  .  .  .  The  springs 
and  their  branches  are  never-failing,  and  flow 
off  in  a  northward  direction  towards  the 
farm  of  plaintiff.  In  ordinary  times  they  flnd 
outlets  through  the  caverns  or  sinks  in  the 
earth.  In  extraordinary  times  their  volumes 
are  too  great  for  the  usual  place  of  discharge. 
These  springs  and  branches  are  sometimes 
large  and  sometimes  small;  still  they  are  the 
same  springs  and  branches,  requiring,  as  all 
running  streams  do,  sometimes  less  and  at 
other  times  more  surface  for  their  escape.  .  .  . 
If  the  embankment  had  been  erected  in  a  val- 
ley, near  a  low  bank  of  the  river,  which  over- 
flowed at  high  tide,  but  escaped  in  one  pas- 
sage, so  as  not  to  materially  injure  adjoining 
lands,  but,  if  obstructed  by  the  embankment, 
would  overflow  and  damage,  as  in  this  case, 
we  think  it  would  not  be  insisted  that  it  was 
not  obligatory  on  the  defendant  to  build  a  cul- 
vert to  prevent  damage  that  must  certainly 
come  with  the  high  tide.  Is  there  a  difference 
in  reason  as  to  the  case  put  and  the  one  at  bar? 
We  think  not.  While  they  may  not  be  so 
frequent,  the  overflows  from  the  branches  are 
as  certain  as  those  from  the  river;  one  is  as  cer- 
tainly a  constant  running  stream  as  the  other. 
...  It  is  no  defense  for  it  to  sa^  that  it  was 
only  in  extraordinary  times  the  injuries  now 
complained  of  could  result.  The  rises  in  the 
waters  had  for  all  time  occurred  at  intervals 
before  the  building  pf  the  road,  and  it  was  to 
be  conclusively  presumed  they  would  occur 
afterwards  from  similar  causes."  The  court 
entered  judgment  for  the  plaintiff.  This  is  a 
stronger  case  than  the  one  now  to  be  decided. 

Counsel  for  defendant  ably  and  strenuously 
insist  that  the  common,  and  not  the  civil,  law 
be  applied  to  this  case.  The  above  authorities 
prove  that  the  common  law  does  not  regard 
the  waters  here  complained  of  as  mere  surface 
water,  but  as  a  part  of  the  river.  The  civil 
law  might  be  more  favorable  to  the  defendant's 
case,  for  it  seems  to  regard  the  flood-waters  of 
a  river  as  a  common  enemv,  against  which 
each  riparian  owner  may  build  defenses  with 
impunity.  MaUhot  v.  Pugh,  80  La.  Ann.  1859, 
citing  authorities.  The  defendant  also  claims 
that  the  question  is  settled  by  an  Act  of  the 
Legislature,  and  cites  section  2282  of  the  Code. 
That  section  says:  *'A11  persons  owning,  or 
who  may  hereafter  own,  lands  on  any  water- 
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courses  in  this  State,  are  authorized  and  em- 
powered to  ditch  and  embank  their  lands,  so 
as  to  protect  the  same  from  freshets  and  over- 
flows in  said  watercourses:  provided,  always, 
that  the  said  ditching  and  embanking  does  not 
divert  said  watercourse  from  its  ordinary  chan- 
nel; but  nothing  shall  be  so  construed  as  to 
prevent  the  owners  of  land  from  diverting  un- 
navigable  watercourses  through  their  own 
lands."  This  contention  may  be  answered  in 
three  wavs:  First,  The  declaration  in  this 
case  distmctly  alleges  that  the  defendant  did 
divert  the  river  from  its  ordinary  channel,  for 
which  act  the  Statute  affords  no  shadow  of 
protection.  Secondly.  The  allegations  of  the 
declaration  do  not  show  that  defendant  em- 
banked its  land  "so  as  to  protect  the  same," 
but  constructed  an  embankment  on  which  to 
lay  its  track,  without  regard  to  any  conse- 
quences of  benefit  or  injury  to  the  contiguous 
country.  Thirdly.  The  construction  long 
ago  and  repeatedly  put  by  this  court  on  the 
last  part  of  the  section,  which  says,  "Nothing 
shall  be  so  construed  as  to  prevent  the  owners 
of  land  from  diverting  un navigable  water- 
courses through  their  own  lands,"  necessitates 
the  conclusion  that  this  whole  Statute  is  not 
alterative,  but  only  declaratory,  of  the  com- 
mon law.  In  other  words,  the  Legislature  did 
not  intend  to  give  riparian  owners  the  privilege 
of  ditchins:  or  embanking  their  lands,  or  of  di- 
verting unnavigable  watercourses,  so  as  to  in- 
jure neighboring  proprietors,  without  liability 
therefor.  Indeed,  the  power  of  the  Legisla- 
ture so  to  alter  the  common  law  is  expresslv 
denied  in  Persona  v.  BiU,  88  Ga.  Supp.  143. 
And  in  Cheef)ts  v.  DanieUy,  80  Ga,  118,  the 
same  view  is  taken  as  to  the  intention  of  the 
Legislature  in  passing  this  Act.  It  is  true, 
these  cases  deal 'With  the  diversion  of  an  un- 
navigable stream,  but  it  would  be  absurd  to 
impute  to  the  Legislature  two  conflicting  in- 
tentions in  the  same  Act;  andtheeround  taken 
in  Persons'^.  JKW  will  equally  well  support  the 
same  rule  of  construction  as  to  the  other 
branch  of  the  Statute.  The  facts  in  Persons  v. 
Hill  require  notice.  The  owners  were  on  the 
same  side  of  the  Flint  River,  into  which  Beaver 
Creek  emptied  after  passing  through  the  de- 
fendant's land.  By  mutual  agreement  between 
the  upper  owner  (plaintiff)  and  the  lower  own- 
er (defendant),  the  expense  being  also  shared, 
an  embankment  was  erected  along  the  river  to 
keep  back  the  flood- waters  which,  from  the 
facts  of  the  case,  seemed  to  have  this  course, — 
that  is  to  say,  coming  out  on  plaintiff's  land, 
they  flowed  across  the  same  over  defendant's 
land  into  the  creek,  by  which  they  would 
empty  back  into  the  river.  The  embankment 
not  being  kept  up  according  to  the  agreement, 
defendant  proposed  to  protect  himself  by  di- 
verting the  creek  through  a  canal  on  his  own 
land  to  the  river  and  buifdingan  embankment 
along  his  side  of  the  canal.  This  canal  would 
make  an  opening  through  the  high  bank  of  the 
river,  and,  with  the  embankment,  would  allow 
and  cause  the  high  waters  to  back  up  on  the 
plaintiff's  land.  This  court  granted  an  injunc- 
tion against  the  construction  of  the  canal,  but 
allowed  the  defendant  to  continue  the  em- 
bankment. One  great  difference  from  the 
present  case  might  be  found  in  the  agreement 
for  consideration  to  have  the  common  protec- 
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tion  of  the  flrst  embankment.  See  SatanncJi, 
F,  <Sb  W,  R.  Co.  V.  Lawton,  75  Ga.  192.  But 
at  any  rate  the  decision  does  not  contemplate 
that  defendant's  individual  embankment  would 
injure  the  plaintiff's  land,  such  an  inference 
being  inconsistent  with  the  plain  language  of 
the  opinion  on  page  197. 

There  is  another  section  of  the  Code,  not 
cited  or  discussed  in  the  argument,  whicii  de- 
serves mention  in  this  connection:  "No  per- 
son shall  be  permitted  to  make  or  keep  up  any 
dam  to  stop  the  natural  course  of  any  water,  so 
as  to  overflow  the  lands  of  any  other  person, 
without  his  consent;  nor  shall  any  person  stop 
or  prevent  any  water  from  running  off  of  any 
person's  field,  whereby  such  person  may  be 
prevented  from  planting  in  season,  or  receive 
any  other  injury  thereby;  nor  so  as  to  turn  the 
natural  course  of  any  water  from  one  channel 
or  swamp  to  another,  to  the  prejudice  of  any 
person."  Code.  §  1607.  This  Statute  was 
passed  September  29,  1778,  and  apparently  re- 
vived by  the  Act  of  February  25,  1784  (Mar- 
bury  &  C.  Dig.  p.  404),  being  recognized  by 
subsequent  amendments  and  by  the  Codes 
(Acts  1856-56,  p.  12;  Acts  1865-66.  p.  27).  It 
is  put  in  the  Code  under  the  head  "Cultivation 
of  Rice,"  but  from  reading  the  original  Act 
(Marbury  &  C.  p.  178)  it  is  by  no  means  clear 
that  it  was  intended  to  apply  only  on  rice 
farms.  Neither  the  title  nor  the  body  of  the 
Act  contains  the  slightest  intimation  to  that  ef- 
fect. Its  terms  are  as  broad  and  general  as 
they  well  could  be.  The  preamble,  it  is  true, 
in  stating  the  mischiefs  to  be  remedied,  de- 
scribes such  as  probably  were  common  in  the 
localities  where  rice  was  cultivated,  though 
even  here  there  is  no  distinct  allusion  to  rice 
culture.  These  mischiefs  may,  as  a  matter  of 
history,  have  occasioned  the  enactment  of  the 
Statute.  But  might  not  the  Legislature  have 
deemed  it  wise  to  pass  a  general  law,  applicable 
in  all  portions  of  the  State  where  similar  mis- 
chiefs were  likely  to  happen?  It  is  not  incon- 
sistent with  the  purpose  of  an  Act  for  curing  a 
special  class  of  mischiefs  to  provide  therein  a 
remedy  at  the  same  time  for  all  mischiefs  of 
that  genus.  On  the  contrary,  that  would  be 
highly  a  proper  mode  of  legislation.  If  the 
preamble  is  not  to  be  given  a  controlling  and 
restrictive  effect,  this  Act  alone  would  com- 
pletely and  effectually  dispose  of  the  present 
case,  as  the  declaration  alleges  acts  by  the  de- 
fendant which  violate  the  law  in  question  if  it 
was  intended  to  have  a  general  application. 
But,  since  it  is  unnecessary  for  the  purposes  of 
this  case  to  measure  the  extent  of  this  statute, 
the  question  is  not  decided,  especially  as  it  de- 
serves more  argument  and  consideration. .  It 
was  urged  in  the  argument  that  the  law  ought 
to  encourage  the  reclaiming  and  improvement 
of  lands  which  are  subject  to  injury  from  the 
natural  action  of  floods  and  surface  water,  and 
it  is  surprising  to  flnd  this  argument  unquea- 
tioningly  relira  upon  in  many  cases  which  are 
supposed  to  follow  the  common  law  of  surface 
water.  The  error  therein  is  easily  exposed, 
for  to  the  same  extent  as  the  land  of  an  adjoin- 
ing owner  is  damaged  by  the  improvement  on 
the  defendant's  land,  so  far  exactly  is  the  de- 
velopment of  the  damaged  land  set  back  and 
retarded.  The  defendant  might  bring  his  land 
to  perfection  for  his  uses,  and  then  have  all 
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that  good  work  ruioed  by  the  first  measures  of 
improyement  adopted  by  his  less  progressive 
neighbor.  The  nile  coDtended  for  by  the  de- 
fendaDt  would  be  a  poor  eDCoura^ement  to 
paicstaking  labor  engaged  in  reclaiming  un- 
profitable land.  Everyone  is  charged  with  no- 
tice of  nature's  operations;  but  who  can  tell 
when  a  man  will  build  his  bulwarks  against 
the  flood  ?  There  is  no  public  policy  to  allow 
one  landowner  to  improve  his  condition  at  the 
cost  of  bis  neighbor;  but  the  improver  must, 
at  his  peril,  see  to  it  that  the  benefit  to  himself 
is  large  enough  to  pay  both  him  and  his  neigh- 
bor's damage,  if  any.  The  law  does  not  look 
to  the  interest  of  one  individual,  but  recog- 
nizes and  enforces  the  duties  implied  in  his  re- 
lation to  others.  Of  course,  for  these  princi- 
ples to  npply,  there  must  be.  as  in  this  case,  an 
invasion  of  some  tangible  right.  Peel  v.  At- 
lanta, 85  Ga.  138,  8  L.  R.  A.  787. 


And  it  must  not  be  understood  that  this  dis- 
cussion rules  anything  beyond  the  questions 
contained  in  this  particular  case.  Undoubted- 
ly there  is  a  class  of  rare  cases  not  within  the 
general  rule,  as  indicated  by  the  eloquent  lan- 
gu^of  Agnew,  J,,  in  Pittsburg,  Ft.  W.  db  C. 
H.  vo.  V.  Gilleland,  56  Pa.  452,  where  he  says: 
"There  is  therefore  no  liability  for  extraordina- 
ry floods — those  unexpected  visitations  whose 
comings  are  not  foreshadowed  by  the  usual 
course  of  nature,  and  must  be  laid  to  the  ac- 
count of  Providence,  whose  dealings,  though 
they  may  afflict,  wrong  no  one."  But  such  is 
not  the  case  made  by  this  declaration.  For  the 
foregoing  reasons  it  is  evident  that  the  court 
erred  in  sustaining  the  demurrer  to  the  decla- 
ration. 

Judgment  reverted. 
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Lena  PAPPENHEIM,  Be«pt., 

V. 

METROPOLITAN    ELEVATED    R.    CO., 
et  al.,  Appts. 

(-.-N.Y ) 

The  transfer  of  property  abuttiiiff  on  a 
street  in  which  an  elevated  railroad 
has  been  constmctedf  before  brlnginff  suit 
for  damacree  for  injuries  to  ttie  appurtenant  ease- 
ments of  light,  air,  and  access  or  the  transfer  of 
them  to  the  company,  carries  with  it  all  the  grant- 
or^s  rigrhts  and  remedies  to  compel  payment  of 
such  damages,  regardless  of  the  price  paid  for  the 
land. 

(October  18, 1801.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
for  the  City  of  New  York,  affirming  a  judg- 
ment of  the  Special  Term  in  favor  of  plaintiff 
in  an  action  brought  to  compel  payment  of 
damages  for  injuries  caused  to  plaintiff's  prop- 
erty by  the  construction  and  operation  of  de- 
fendants' elevated  railroad.    Affirmed. 

Statement  by  Peckham,«/..* 

This  action  is  brought  to  perpetually  en- 
join the  defendants  from  operating  their  rail- 
way in  Second  Avenue,  between  120th  and 
121st  Streets,  in  the  City  of  New  York,  in 
front,  of  the  plaintiff's  premises,  and  to  pro- 
cure the  structure  already  built  there  to  be 
removed,  and  to  recover  from  defendants  the 
loss  and  damage  alreadv  sustained  by  reason 
of  the  past  operating  of  the  defendants'  rail- 
way in  front  of  the  plaintiff's  premises,  and, 
if  the  defendants  shall  be  permitted  to  so 
operate  their  road  in  the  future,  that  it  shall 
be  only  upon  condition  that  they  first  pay  to 
the  plaintiff-  the  amount  of  the  permanent 
loss  and  damage  to  her  premises  sustained  by 
her  by  reason  of  such  operation,  and  also  the 
amount  of  her  loss  and  damage  already  sus- 
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tained.  This  ifi,  in  substance,  the  relief 
asked  for  by  the  plaintiff.  The  defendants 
in  their  answer  to  the  complaint,  set  up 
various  defenses,  the  chief  of  which,  and 
the  one  particularly  argued  and  relied  upon 
here,  is  that  the  railway  was  built  in  1880, 
and  has  been  in  operation  ever  since,  and, 
if  any  damage  has  been  inflicted  upon  plain- 
tiff's premises  by  the  erection  and  operation 
of  the  railway,  such  damage  was  inflicted  at 
the  time  it  was  so  built  and  operated,  and 
at  that  time  the  premises  were  owned  and  pos- 
sessed by  some  other  person,  and  the  plaintiff 
was  not  then  their  owner,  and  is  not  the 
owner  of  the  cause  of  action.  The  court  found 
that  the  plaintiff,  on  the  23d  of  April,  1888, 
became  the  owner  of  the  premises,  and  has 
ever  since  owned  them,  and  since  that  time 
there  has  been  a  valuable  building  standing 
on  them.  Since  that  time  the  plaintiff  has 
also  owned,  as  attached  or  appurtenant  to  the 
premises,  an  easement  of  light,  air,  and  ac- 
cess in  and  over  Second  Avenue,  and  the 
only  property  rights  of  the  plaintiff  inter- 
fered with  by  the  defendants  are  easements 
of  lijrht,  air,  and  access  therein  appurtenant 
to  the  plaintiff's  premises,  and  she  is  not 
seised  of  any  estate  in  the  land  forming  the 
bed  of  such  avenue  in  front  of  her  premises. 
The  railroad  had  in  fact  been  built  and  had 
been  in  operation  along  Second  Avenue  for 
some  years  prior  to  the  time  when  the  plain- 
tiff purchased,  in  1888.  She  paid,  according 
to  some  of  the  evidence,  the  fair  market  value 
of  the  lot  with  the  railroad  in  the  avenue. 
It  was  also  proved  that  the  plaintiff  had  sus- 
tained injuries  by  the  construction  and  oper- 
ation of  the  road  from  the  time  of  her  pur- 
chase to  the  trial  of  the  action  in  the  sum  of 
$1,800,  and  that  the  value  of  the  plaintiff's 
easement  in  fee  taken,  appropriated,  or  in- 
terfered with  by  reason  of  such  construction 
and  perpetual  maintenance  and  operation  of 
defendants'  railway,  over  and  above  any  ben- 
efits resulting  therefrom  and  peculiar  to  the 
premises,  was  the  sum  of  $2,000.  It  was 
also  found  that  the  defendants  were  author- 
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ized  by  certain  Acts  of  the  Legislature  to 
exercise  the  right  of  eminent  domain,  and 
thus  to  acquire  plaintiff's  easement,  if  neces- 
sary, and  defendants  had  like  authority  to 
build  the  railwaf  in  the  streets  in  which  it 
has  been  built ;  but  there  was  nothing  in  the 
acts  giving  the  defendants  any  authority  to 
take  plaintiff's  property  without  compensa- 
tion. The  road  has  been  built  under  the  pro- 
visions of  the  so-called  "  Rapid  Transit  Act. " 
Laws  1875,  chap.  606. 

Judgment  was  given  for  the  plaintiff  in 
accordance  with  the  findings  of  the  court, 
and  it  was  provided  that  the  injunction 
should  not  issue  in  case  the  defendants  paid 
the  amount  of  the  damage  to  the  fee  upon 
the  execution  by  plaintiff  of  a  deed  convey- 
ing to  defendants  plaintiff's  interest  in  the 
easement  taken  by  defendants.  The  judg- 
ment so  entered  was  attirmed  by  the  general 
term  of  the  superior  court  of  the  City  of  New 
York  upon  appeal  (13  N.  Y.  Supp.  955)  ; 
and  from  the  judgment  of  affirmance  the  de- 
fendants appeal  hero. 

Messrs,  John  F.  Dillon,  Jullen  T.  Da- 
vies  and  Brainard  Tolles,  with  Messrs. 
Davies  As  Rapallo,  for  appellants: 

Equity  does  not  intervene  to  prevent  every 
trivia],  insignificant  or  unsubstantial  violation 
of  a  bare  legal  right. 

McLaury  v.  Hart,  121  N.  Y.  686;  Genet  v. 
Delaware  &  H.  Caruil  Co.  57  Hun,  174;  Jeffers 
V.  Jeff'ers,  9  Cent.  Rep.  875,  107  N.  Y.  653; 
Oorning  v.  Troj/  J,  dt  N.  Factory,  40  N.  Y.  220; 
Clinton  v.  Myers,  46  N.  Y.  521;  People  v. 
Canal  Board,  55  N.  Y.  897;  Health  Dept.  of 
New  Yark  City  v.  Purdon,  99  N.  Y.  287:  Mor- 
gan V.  Binghamton,  3  Cetat.  Rep.  648,  102  N. 
Y.  500;  Troy  A  B.  R.  Co.  v.  Boston,  H,  T.  d 
W.  R.  Co.  86  N.  Y.  106;  People  y.  Metropolitan 
Teleph.  db  Teleg.  Co.  81  Hun,  596;  Drake  v. 
Hudson  River  R.  Co.  7  Barb.  508;  Jerome  v. 
Ross,  7  Johns.  Ch.  815, 2  L.  ed.  805;  Livingston 
V.  Livingston,  6  Johns.  Ch.  497,  2  L.  ed.  196; 
Sargent  y.  George,  56  Vt.  627;  Blake  v.  Brooklyn, 
36  Barb.  801;  Atty^Gen.  v.  Nichol,  16  Ves.  Jr. 
842;  Eastman  v.  Anwskeag  Mfg.  Co.  47  N.  H. 
78;  Bigelow  v.  Hartford  Bridge  Co.  14  Conn. 
580;  Elmhirst  v.  Spencer,  2  Macn.  &  G.  50; 
Saunders  v.  Smith,  8  Myl.  &  C.  711;  Do^oer 
Harbour  v.  Southeastern  R,  Co,  9  Hare,  493; 
Holyoake  v.  Shrewsbury  4b  B,  R.  Go.  5  Eng.  R. 
&  Canal  Cas.  421;  Cocq>er  v.  Crabtree,  L.  R.  19 
Ch.  Div.  198.  Bee  also  Piirdy  v.  Metropolitan 
Elev.  R.  Co.  86  N.  Y.  8.  R.  48,  apd  cases  there 
cited. 

Plaintiff's  right,  in  the  ultimate  analysis,  is 
really  and  substantially  a  right  to  compensation 
and  not  a  right  to  the  enjoyment  of  specific 
real  property. 

Henderson  v.  New  York  Cent.  R.  Co.  78  N. 
Y.  423;  mine  v.  New  York  Cent.  <fc  H.  R.  R, 
Co,  2  Cent.  Rep.  116,  101  N.  Y.  98;  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122;  Pond  v. 
Metropolitan  Elev.  R,  Co.  112  N.  Y.  189;  TaU- 
man  v.  Metropolitan  Elev.  R.  Co.  8  L.  R.  A. 
178,  121  N.  Y.  119;  Abendroth  v.  Manhattan 
R.  Co.  122  N.  Y.  1;  New  York  Elev.  R.  Co.  v. 
Fifth  Nat.  Bank,  185  U.  S.  482,  84  L.  ed.  281; 
Krone  v.  Kings  County  Elev.  R.  Co.  50  Hun, 
481;  Taylor  v.  Metropolitan  Ekv.  R.  Co.  18 
Jones  &  S.  811;  Knox  v.  Metropolitan  Elev.  R. 
18  L.  R.  A. 


Co.  58  Hun,  517;  Sixth  Ave.  R.  Co.  v.  Metro- 
politan Elev.  R.  Co.  56  Hun,  182;  Pittsburgh, 
V.  db  C.  R.  Co.  V.  diver,  181  Pa.  408,  44  Am. 
&  Eng.  R.  Cas.  175;  McElroy  v.  Kansas  City, 
21  Fed.  Rep.  257;  Patersm  N.  dbN.Y.R  Co. 
V.  Kamlah,  42  N.  J.  Eq.  98. 

The  easements  in  question  have  in  themselves 
no  more  than  a  nominal  value,  and  plaintiff's 
claim  to  substantial  compensation  rests  wholly 
upon  proof  of  consequential  injury. 

Newman  v.  Metropolitan  Elev,  iJL  (S?.  7  L.  R 
A.  289,  118  N.  Y.  618;  Hendersons.  New  York 
Cent.  A  H.  R.  R.  Co,  78  N.  Y.  428;  Re  New 
York,  L.  db  W.  R.  Co.  27  Hun,  151;  Re  New 
Y&rk,  W.  S.  db  B.  R.  Co.  29  Hun,  609;  Re 
Brooklyn  Elev,  R,  Co.  55  Hun,  165:  Re  Union 
Elev,  R.  Co.  80  N.  Y.  8.  R.  164;  Re  Kings 
County  Elev.  R.  Co,  85  N.  Y.  8.  R.  367;  Bru^ 
V.  Manhattan  R.  Go.  26  Abb.  N.  C.  73;  Gray 
V.  Manhattan  Elev.  R.  Co.  85  N.  Y.  8.  R  82; 
Welsh  V.  New  York  Elev.  R.  Co.  35  N.  Y.  8.  R 
85;  Purdy  v.  Metropolitan  Elev.  R.  Co.  36  N. 
Y.  8.  R.  43. 

The  measure  of  compensation,  where  part  of 
an  entire  tract  is  taken,  is  the  difference  be- 
tween the  actual  market  value  of  the  entire 
tract  at  the  time  of  condemnation  and  the  mar- 
ket value  of  what  will  be  left  after  the  part 
proposed  to  be  appropriated  is  taken  out. 

Newman  v.  Metropolitan  Elev.  R.  Co.  supra; 
Troy  d  B.  R.  Co.  v.  /^,  13  Barb.  169;  Re  New 
York,  L.  dt  W.  R.  Co.  and  Re  New  York,  W. 
S.  db  B.  R.  Co.  supra;  Re  Vtica,  C.  db  8.  V. 
R.  Ch.  56  Barb.  456;  Re  New  York  Cent,  db  H. 
R.  R.  Co.  V.  Judge,  15  Hun,  63;  Re  Furman 
Street,  17  Wend.  649;  MuUer  v.  Southern  P.  B. 
R.  Co.  83  Cal.  240;  Geissinger  v.  HiHertown, 
183  Pa.  522;  Central  Land  Co.  v.  Providence,  1 
New  Eng.  Rep.  873, 15  R.  I.  246;  El.  Worth  db 
N.  0.  R,  Co.  V.  Pearce,  75  Tex.  281;  Omaha 
Belt  R.  Co.  V.  McDermott,  25  Neb.  714;  Penn- 
sylvania 8.  V.  R.  Co.  V.  CUary,  125  Pa.  442; 
Wichita  db  W.  R.  Co.  v.  Knhn,  88  Kan.  104; 
Cresson,  C.  C.  db  N.  Y.  S.  R.  Co.  v.  Aunsman 
(Pa.)  10  Cent.  Rep.  340;  Reading  db  P.  R.  Co.  ▼. 
Balthasar,  12  Cent.  Rep.  173,  119  Pa.  483; 
Kueheman  v.  C.  C.  dt  D.  R.  Co.  46  Iowa,  866; 
JeffersonviHe,  M.  db  1.  R.  Co.  v.  Esterle,  13  Bush, 
667;  Bangor  dt  P.  R.  Co.  v.  MeComb,  60  Me.  290; 
Indiana,  B.  db  W.  R.  Co.  v.  Allen,  100  Ind.  409; 
Virginia  d  T.  R  Co.  v.  Henry,  8  Nev.  165; 
Dearborn  v.  Boston,  C.  db  M.  R.  Go.  24  N.  H. 
179;  Mt.  Washington  Road  Go's  Petition,  35 
N.  H.  134;  Page  v.  Chicago,  M.  db  St.  P.  R.  Co. 
70  111.  824. 

A  property  owner  who  has  the  bare  legal 
title  to  the  easement,  and  must  rely  upon  pres- 
ent market  values  alone  for  the  measure  of  bis 
compensation,  can  receive  only  a  nominal 
award. 

A  jury  might  well  find  that  the  loss  sus- 
tained bv  one  who  exercised  his  lawful  right  of 
selling  his  own  property,  and  was  compelled 
because  of  the  proximity  of  an  elevated  railroad 
to  accept  a  diminished  price  for  it,  was  the 
natural  and  proximate  result  of  the  construc- 
tion and  maintenance  of  the  railroad.  And  if 
they  so  found,  there  is  no  legal  reason  why  the 
railway  company  should  not  be  liable  to  make 
compensation  for  the  loss  actually  sustained. 

Sguier  v.  Gould,  14  Wend.  159. 

The  wrong  to  be  redressed  in  such  a  case  is 
one  which  is  personal  to  the  owner  and  which 
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results  from  discreditiofr  the  property  in  the 
market,  and  which  accrues  ouly  when  the  prop- 
erty is  brou|i^ht  into  the  market  for  sale.  It 
bears  more  analogy  to  slander  of  title  than  to 
any  other  tort  mentioned  in  the  books. 

see  Bishop,  Non-con t.  liaw,  §  345;  Like  v. 
MeKinstry,  41  Barb.  186,  4  Keyes,  897;  Dodge 
V.  Colby,  11  Cent.  Rep.  466.  108  N.  Y.  445; 
Linden  v.  Gfraham,  1  Duer,  670. 

An  instance  of  a  recovery  by  an  abuttinji^ 
owner,  who  had  sold  his  lots  after  the  couslruc- 
tion  of  a  railway  in  front  of  them,  of  the  loss 
sustained  through  the  lessening  of  the  price 
obtained,  is  furnished  by — 

Benderson  v.  New  Fork  Cent,  R.  Co,  78  N. 
Y.428. 

A  cause  of  action  for  damages  already  ac- 
crued would  not  in  anv  event  pass  by  the  deed. 

Porter  v.  Metropolitan  Elev,  R,  Co,  120  N. 
Y.  284;  King  v.  New  lork,  8  Cent.  Rep.  89, 
102  N.  Y.  171;  McFadden  v.  Johnson,  72  Pa. 
8a5.  See  Foots  v.  Metropolitan  Elev.  R,  Co,  36 
N.Y.  S.  R.119. 

Other  instances  of  a  recovery  for  the  diminu- 
tion in  the  price  obtained  for  property  upon  a 
sale  are  found  in — 

Porter  v.  Metropolitan  Elev.  R.  Co,  supra, 
and  Paret  v.  New  York  Elev,  R.  Co.  See  also 
Bine  v.  New  York  Elev.  R,  Co.  87  N.  Y.  S.  R. 
606;  Mulford  v.  Metropolitan  Elev.  R.  Co.  86 
N.  Y.  S.  R.  51;  Mortimer  V.  ManhaUanR.  Co. 
25  Jones  &  8.  509. 

In  other  States  instructive  decisions  may  be 
found  denying  the  ri^ht  of  one  who  has  pur- 
chased land  under  such  conditions  as  this  plain- 
tiff did  to  maintain  an  action  for  substantial 
damages. 

Dunlap  V.  Toledo,  A.  A.  &  O.  T.  R.  Co.  50 
Mich.  470;  Pomeroy  v.  Chicago  AM.  R.  Co.  25 
Wis.  643;  Dixon  v.  Baltimore  4b  P.  R.  Co.  1 
Mackey  (D.  C.)  78,  8  Am.  &  Eng.  R.  Cas.  207: 
Lewie  v.  Wilmington  db  M.  R.  Uo.W  Rich.  L. 
91;  Church  V.  Grand  Rapids  dk  L  R.  Co.  70 
Ind.  167. 

Messrs,  Sackett  As  Bennett,  for  respond- 
ent: 

Lord  Coke  calls  the  Register  Brevium  the 
oldest  book  of  the  law;  and  Fitzherbert  in  his 
new  Natiu-a  Brevium,  p.  290,  says  that  the 
Register  contains  a  writ  for  a  grantee  of  land 
against  the  grantee  of  other  land  for  abatement 
of  a  nuisance  erected  prior  to  either  grant. 

Among  the  early  examples  of  actions  on  the 
case  for  nuisance  are  two  which  involve  the 
points  under  consideration  and  decide  it  in  ac- 
cordance with  the  doctrine  of  Fitzherbert, 
where  the  remedy  was  pursued  by  quod  per- 
mittat. 

Westbourne  v.  Mordant,  1  Cro.  Eliz.  191; 
Beswiek  v.  Comden,  1  Cro.  Eliz.  402.  See  also 
PenruddocJes  Case,  5  Coke.  101. 

These  cases  go  on  the  ground  that  a  continu- 
ance of  the  nuisance  was  a  new  wrong  or  nui- 
sance. Upon  the  same  ground  from  the  Year 
Books  down  have  the  cases  proceeded,  which 
have  held  that  an  action  could  be  maintained 
against  the  heir  of  a  person  who  had  levied  a 
continuing  nuisance. 

4  Liber  Assisorum,  8;  Johnson  v.  Long,  1  Ld. 
Raym.  370;  Roswellv.  Prior,  1  Ld.  Raym.  718; 
Moore  v.  Brown,  Dyer,  p.  319.  pi.  17;  Blunt  y. 
Aikin,  16  Wend.  522. 

In  Lord  Eldon's  time,  chancery  besan  to 
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crant  injunctions  against  nuisances  of  a  con- 
tinuous nature,  and  also  against  continuing 
trespasses.  In  this  State  the  chancellor,  fol- 
lowing tb^  authority  of  Lord  Eldon,  began  at 
an  early  day  to  exercise  a  similar  jurisdiction. 

See  Brady  y.  W««Ar«,  8  Barb.  157;  Corning  y. 
Troy  L  <fc  N.  Factory,  40  N.  Y.  191;  Campbell 
V.  Beaman,  63  N.  Y.  568.  See  also  Barnhart 
V.  Painter,  2  Rawle.  82;  Staple  v.  Spring,  JO 
Mass.  74. 

The  action  at  bar  is  not  for  a  nuisance  ac- 
cording to  the  technical  language  of  the  black- 
letter  lawyers,  but  for  a  continuing  trespass; 
but  this  makes  the  argument  against  the  appel- 
lants all  the  sti'onger.  If  we  consider  the  origin 
and  nature  of  the  action  of  the  trespass.  The 
writ  of  trespass  Is  one  of  the  oldest  of  the 
formed  writs,  brevier  formata. 

See  Register,  p.  98,  de  Transgressione, 

In  case  of  a  continuing  trespass,  the  person 
might  bring  a  new  action  everv  day. 

Mahon  v.  New  York  Cent.  dH.RR.Co.U 
N.  Y.  658;  P07id  v.  Metropolitan  Elev.  R.  Co, 
112  N.  Y.  186. 

Every  argument  which  can  be  made  in  favor 
of  the  rule  announced  by  Fitzherbert  and  fol- 
lowed by  Earl,  J.,  in  Campbell  v.  Seaman,  68 
N.  Y.  568.  in  an  action  for  a  continuing  nui- 
sance, applies  with  greater  force  in  an  action 
for  a  continuing  trespass. 

In  the  Broieatedt  Case,  55  N.  Y.  220,  this 
court  sustained  a  perpetual  injunction,  obtained 
by  a  purchaser  of  land  abutting  on  a  public 
street  in  the  City  of  Brooklyn,  restraining  the 
further  maintenance  of  a  railway  in  the  street 
in  front  of  his  premises,  which  was  constructed 
and  in  operation  prior  to  his  purchase. 

See  Griswold  v.  Metropolitan  Elev,  R,  Co.  122 
N.  Y.  102. 

For  years  in  all  the  lower  courts  the  law  has 
been  settled  adversely  to  the  appellant's  conten- 
tion. 

Glover  Case,  19  Jones  <&S.  1;  Mitc/tellY,  Met- 
ropolitan Elev,  R,  Co,  56  Hun,  548;  Fbote  Case, 
86  N.  Y.  S.  R.  119. 

Mr.  E.  Willett  Van  Nest,  also,  for  re- 
spondents: 

A  purchaser  has  the  same  right  as  his  vendor 
to  recover. 

The  Constitution  requires  compensation  to 
be  made  before  any  real  estate  can  be  taken. 
Until  the  money  is  paid  railroad  companies  ac- 
Quire  no  rights  under  the  Constitution  and  un- 
aer  the  express  provisions  of  the  statutes. 

Laws  1850,  chap.  140.  §  18 ;  Laws  1875, 
chap.  606,  §  20;  Sixth  Ave.  v.  Kerr,  72  N.  Y. 
888;  Re  Washington  PUrk  Comrs.  56  N.  Y.  152; 
Bloodgood  v.  Mohawk  A  H.  R.  Co.  18  Wend.  19. 
*  The  easements  of  light,  air,  and  access  pass 
to  the  purchaser  whether  he  acquire  his  title 
by  will  or  deed. 

St<yry  v.  New  York  Elev.  R.  Co.  90  N.  Y.  145; 
Hills  V.  MiUer,  8  Paige,  254. 8  L.  ed.  141;  Child 
V.  ChappeU,  9  N.  Y.  246;  Taylor  v.  Hopp&r,  62 
N.  Y.  649;  Arnold  v.  Hudson  River  R.  Co.  56 
N.  Y.  661;  Glover  v.  Manhattan  R.  Co.  19 
Jones  &  S.  1;  Rolfy.  Rolf,  5  Coke,  101a;  Pen- 
ruddocks  Case,  5  Coke,  100;  Griswold  v.  Metro- 
politan Elev.  R.  Co,  122  N.  Y.  102;  Broiestedt 
V.  South  Side  R.  Co.  55  N.  Y.  220;  Corning  v. 
Troy  L  d  N,  Factory,  40  N.  Y.  192;  Onppen 
V.  M&rss,  49  N.  Y.  68;  Shepard  v.  Manhattan 
R.  Co.  117  N.  Y.  442;  Dean  v.  Metropolitan 
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Elev,  B.  Co,  119  N.  Y.  546;  TaUman  v.  Metro- 
politan Eleo.  i?.  Co.  8  L.  R  A.  173,  12i:N.  Y. 
119. 

A  person  who  sells  property  before  condem- 
nation proceedings  have  been  begun  cannot  re- 
cover the  diminished  selling  value. 

Tollman  v.  Metropolitan  Elev,  R,  Co,  8  L. 
R.  A.  178, 121  N.  Y.  123;  i^nd  v.  Metropolitan 
Elev,  R.  Co.  112  N.  Y.  186. 


Peckham*  J.,  delivered  the  opinion  of 
the  court : 

The  structure  erected  by  defendants  in  Sec- 
ond Avenue,  in  front  of  the  plaintiff's  prem- 
ises, was  an  illegal  structure,  and  inconsist- 
ent with  the  use  of  the  avenue  as  a  public 
street.  At  the  time  of  building  the  railway 
II  trespass  was  committed  by  the  defendants 
upon  the  property  now  owned  by  the  plain- 
tiff, although  she  did  not  own  it  at  that  time. 
Such  trespass  has  been  continued  from  the 
time  when  the  road  was  built  up  to  the  time 
when  tlie  judgment  in  this  action  was  en- 
tered. By  continuing  the  trespass  the  defend- 
ants laid  themselves  open  to  continuous  ac- 
tions, in  which  the  recovery  would  be  for 
the  damage  sustained  up  to  the  time  of  tlie 
commencement  of  eacli  action.  Tliese  propo- 
sitions are  clear,  and  are  now  undisputed. 
They  have  been  settled  by  the  St-orp  and  the 
Uliiie  CiUteH,  so  familiar  to  the  court  and  the 
bar.  90  N.  Y.  122 ;  101  N.  Y.  98,  2  Cent. 
Rep.  116. 

As  the  structure  is  illegal,  and  as  it  con- 
stitutes while  it  exists  a  continuing  trespass, 
the  Railroad  Company  is  under  a  legal  obli- 
gation to  remove  it,  and  the  law  presumes 
that  the  Company  will  do  so. 

In  an  action  at  law  the  owner  of  the  prop- 
erty interfered  with  or  trespassed  upon  can- 
not recover  damages  to  his  premises,  based 
upon  the  assumption  that  such  trespass  is  to 
be  permanent.  lie  can  recover  only  the  dam- 
ages which  he  has  sustained  up  to  the  com- 
mencement of  the  action.  The  judgment 
entered  for  the  damages  sustained  does  not 
operate  as  a  purchase  of  the  right  to  continue 
the  trespass.  But  the  owner  may  resort  to 
equity  for  the  purpose  of  enjoining  the  con- 
tinuance of  the  trespass,  and  to  thus  prevent 
a  multiplicity  of  actions  at  law  to  recover 
damages ;  and  in  such  an  action  the  court 
may  determine  the  amount  of  damages  which 
the  owner  would  sustain  if  the  trespass  were 
permanently  continued,  and  it  may  provide 
that  upon  payment  of  that  sum  the  plaintiff 
shall  give  a  deed  or  convey  the  right  to  the 
defendant,  and  it  will  refuse  an  injunction 
when  the  defendant  is  willing  to  pay  upon 
the  receipt  of  a  conveyance.  The  court  does 
not  adjudge  that  the  defendant  shall  pay 
such  sum,  and  that  the  plaintiff  shall  so  con- 
vey. It  provides,  that,  if  the  conveyance  is 
made  and  the  money  paid,  no  injunction  shall 
issue.  If  defendant  refuse  to  pay,  the  injunc- 
tion issues.  It  may  be  that,  in  the  case  of  a 
railroad  actually  running  its  cars  upon  or 
through  propertjr  of  another,  it  would  not  be 
justified  in  refusing  to  pay  upon  the  delivery 
of  the  conveyance,  and,  instead  thereof,  sub- 
mitting to  an  injunction.  Public  interests 
might  have  a  right  to  be  heard  in  that  re- 
spect. But  it  is  enough  to  say  that,  in  the 
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cases  where  permanent  damage  is  to  be  paid, 
there  is  a  condition  that  a  conveyance  shall 
be  made,  and  the  defendant  thus  secures  title 
to  the  property  used.  In  cases  where  the 
owner  wishes  to  actually  stop  the  further  tres- 
pass, and  where  the  defendiant  has  no  legal 
right  to  acquire  the  property,  such  condition 
would  not  be  inserted,  and  a  strict  injunction 
would  issue  upon  the  right  of  the  owner  being 
determined.  HenderMn  v.  New  York  Gent.  R. 
Co.  78  N.  Y.  423.  The  owner,  if  he  receive 
the  amount  of  the  permanent  damage,  is  by 
the  court  compelled  to  convev  the  interest  to 
the  defendant  which  the  defendant  pays  for 
in  that  way.  Condemnation  proceedings  are 
thus  avoided.  It  is  conclusively  determined 
that  the  trespass  is  to  be  continuous,  and  de- 
fendant concedes  it  when  it  avails  itself  of 
the  condition,  and  pays  the  permanent  dam- 
age in  order  to  receive*  the  conveyance.  It  is 
only  in  this  way  that  the  owner  recovers  as 
for  a  permanent  damage  to  his  property. 

In  a  case  where  the  defendant,  has  no  power 
to  condemn  the  property,  if  the  owner  in  that 
event  proceed  in  equity,  he  recovers  only  his 
damage  up  to  the  entry  of  the  judgment,  and 
at  the  same  time  secures  an  injunction  which 
prevents  the  future  trespass.  If  the  owner 
sue  at  law,  he  recovers  his  damages  as  stated. 
If  the  owner,  without  having  brought  any 
suit  in  equity,  sell  his  property  at  a  loss 
caused  by  the  erection  or  the  railroad,  the 
question  at  once  arises  as  to  what  rights  are 
acquired  by  the  purchaser,  and  what  claim, 
if  any,  has  the  vendor  against  defendant. 
The  vendee  has  purchased  and  the  vendor  has 
sold  to  him,  in  fee  simple  absolute,  the 
piiemises  fronting  the  street,  to  which  prem- 
ises are  attached,  as  property  passing  to  him 
by  the  conveyance,  the  easements  of  light, 
air,  and  access  which  the  defendant  has" al- 
ready interfered  with  and  trespassed  upon  by 
the  erection  and  operation  of  the  road.  Story 
V.  New  York  Eler.  R.  Co.  90  N.  Y.  122; 
Lahr  V.  Metropolitan  Elev,  R.  Co.  104  N.  Y. 
268,  6  Cent.  Rep.  371 ;  Kane  v.  Neit  York 
Elev.  R.  Co.  125  N.  Y.  164,  11  L.  R.  A.  640. 

The  vendee  finds  the  Railroad  makine:  use 
of  a  portion  of  his  property  without  right, 
and  in  the  character  of  a  mere  wrong-doer. 
That  use  depreciates  the  value  of  the  remain- 
ing part  of  the  owner's  property,  and  causes 
him  daily  damage.  He  institutes  his  action, 
either  at  law  or  m  equity,  to  recover  damages 
up  to  the  time  of  the  commencement  of  the 
action  or  permanently,  and  for  an  injunction, 
as  the  case  may  be,  and,  in  answer  to  proof 
of  ownership  and  daily  or  permanent  damage, 
he  is  told  by  way  of  defense  that  the  Railr^d 
Company  paid  or  is  liable  to  pay  to  bis 
vendor  the  difference  between  what  the  ven- 
dor sold  the  property  for  to  him  and  what  it 
could  have  been  sold  for  if  the  railroad  were 
not  there,  and  therefore  it  has  the  right  to 
continue  the  act  which  by  such  payment  or 
liability  has  been  changed  from  a  trespass 
to  a  valid  action.  It  is  true  that  the  railroad 
has  not  received  any  conveyance  of  any 
right  to  continue  the  trespass.  On  the  con- 
trary, the  vendor  conveyed  to  plaintiff  the 
absolute  fee  simple  in  the  property,  and  all 
the  ordinary  rights  of  ownership  passed 
with  such  conveyance.     It  was  after  such 
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conveyance,  and  when  the  vendor  was  no 
longer  owner,  that,  according  to  defendants, 
the  Company  paid,  or  became  liable  to  pay, 
his  alleged  loss  caused  by  such  sale,  and 
which  payment  or  liability  defendants  now 
claim  has  altered  the  situation  so  effectually. 
The  vendee,  who  obtained  the  property  at 
what  may  have  been  a  low  price,  has  never- 
theless the  rights  of  a  general  owner  which 
are  not  dependent  upon  the  price  which  he 
paid  for  his  title.  Every  day  that  the  Com- 
pany operates  its  road  over  or  through  the 
property  of  the  plaintiff,  it  commit  an  il- 
legal act  or  trespass ;  and  the  character  of 
that  act  with  respect  to  the  property  of  the 
plaintiff  is  not  in  any  degree  affected  by  the 
fact  that  the  plaintiff's  vendor  sold  his  prop- 
erty at  a  loss,  which  that  vendor  says  he 
sustained  from  the  illegal  action  of  the  de- 
fendant. There  is  no  doubt  that  the  same 
easements  which  were  appurtenant  to  the 
premises  owned  by  the  plaintiff's  vendor 
passed  to  his  vendee,  the  present  plaintiff,  by 
the  conveyance  to  her.  They  passed  because 
they  were  appurtenant,  and  the  vendor  never 
attempted  to  reserve  them,  assuming  even  that 
such  reservation  were  a  legal  possibility. 
As  these  easements  passed  to  the  vendee  and 
became  her  property,  as  much  so  as  the  land 
itself,  how  is  it  that  the  Railroad  Company 
has  become  possessed  of  the  right  to  appro- 
priate such  easements,  or  any  portion  of 
them,  without  payment  to  her?  Her  private 
property  is  taken  without  compensation  to 
her  under  such  circumstances,  if  defendant 
have  the  right  to  ]:)ermanently  enter  upon  and 
use  these  easements;  and  thus  a  constitu- 
tional guaranty  is  violated  in  her  case,  and 
she  is  without  redress.  The  answer  to  this 
assertion  is  made  by  the  counsel  for  defend- 
ants in  a  very  ingenious  argument,  the 
foundation  of  which  is,  however,  laid  in 
what  seems  to  me  an  erroneous  application 
of  a  general  rule  relating  to  the  measure  of 
damages  in  condemnation  proceedings,  and 
from  which  it  is  argued  that  the  real  action- 
able loss  falls  upon  the  owner  of  the  property 
when  the  road  was  built,  provided  he  sells 
his  property  in  a  depreciated  market.  They 
claim  that  such  an  owner  has  a  cause  of  ac- 
tion to  recover  the  loss  he  has  sustained  by 
a  sale  of  his  property  in  a  market  depreciated 
by  the  wrongful  act  of  defendants  in  enter- 
ing upon  or  apropriating  the  easements  ap- 
purtenant to  such  property.  The  argument, 
of  course,  assumes  that,  if  such  a  cause  of 
action  be  made  out,  it  must  follow  that  none 
arises  in  favor  of  a  subsequent  purchaser  who 
obtains  the  land  at  a  price  reduced  on  account 
of  the  existence  of  the  road.  Unless  the  one 
cause  of  action  exclude  the  other,  the  defend- 
ants would  accomplish  nothinj;  by  proving 
the  existence  of  one  in  favor  of  the  original 
owner. 

The  defendants'  counsel  assert  that  the  per- 
manent damage  to  the  property  was  sustained 
by  the  vendor  at  the  time  he  sold  to  the 
plaintiff,  and  that  the  Company  is  liable  to 
pay  the  same  to  him.  Hence  they  say  that 
in  taking  from  the  present  owner  the  ease- 
ments spoken  of, — which,  when  separated 
from  the  land  to  which  they  are  appurtenant, 
are  of  themselves  but  of  a  nominal  value, — 
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the  defendants  would  only  be  condemned  to 
pay  therefor  a  nominal  sum,  such  as  six 
cents;  and  as  to  the  resulting  loss  in  value 
to  the  adjoining  land  of  the  vendee,  caused 
by  the  erection  and  operation  of  the  railroad, 
the  vendee  has  not  sustained  that  loss,  be- 
cause she  has  only  paid  for  the  property  the 
sum  to  which  it  had  depreciated  by  reason 
of  the  existence  of  the  road  in  front  of  it. 
Continuing  the  argument,  the  counsel  for 
the  defendants  state  that  if  the  present  owner 
(the  vendee)  should  commence  an  action  to 
restrain  the  further  trespass  the  defendants 
could  at  once  commence  proceedings  to  con- 
demn the  easements,  and  that  the  rule  of 
damaj^es  would  be  the  difference  between  the 
present  market  value  of  the  whole  property 
and  that  portion  which  would  be  left  after 
the  taking,  and  that  difference  would  be 
nominal  only  ;  so  that  when  the  present  owner 
commences  her  action  to  restrain  the  further 
commission  of  the  trespass  the  whole  matter 
may  be  adjusted  in  such  suit,  and  the  same 
rule  of  damages  would  obtain.  The  result 
would  be  either  that  the  defendants  would 
be  enjoined  from  further  operating  their  road 
until  they  paid  six  cents,  the  nominal 
damage  sustained  by  the  present  owner,  or 
else  the  bill  would  be  dismissed  entirely,  on 
the  ground  that  the  aid  of  equity  could  not 
be  invoked  for  the  purpose  of  compelling 
the  payment  of  merely  nominal  damages. 
This  course  of  argument  does  not,  as  it 
seems  to  me,  answer  the  claim  of  the  present 
owner  to  enjoin  the  further  trespass  upon 
her  property  unless  she  is  paid  the  damage 
which  such  trespass  will  permanently  cause 
her.  That  damage  is  not  merely  nominal. 
In  1880,  the  defendants  erected  their  road, 
and  by  its  erection  and  operation  depreciated 
the  value  of  the  property  now  owned  by  the 
plaintiff.  In  erecting  their  road,  they  tres- 
passed upon  the  easements  appurtenant  to 
that  property,  and  such  trespass  has  been 
continuous  ever  since.  By  these  wrongful 
acts  the  market  value  of  the  plaintiff's  prop- 
erty has  been  greatly  depreciated.  If  they 
were  com]:)elled  to  resort  to  condemnation 
proceedings,  the  defendants  say  it  is  the 
present  market  value  which  they  must  pay. 
The  vice  in  this  argument  lies  in  the  errone- 
ous statement  of  the  measure  of  damages. 
In  such  case,  and  under  these  circumstances, 
where  the  value  has  been  depreciated  by  the 
wrongful  entry  of  defendants  upon  the  prop- 
erty, it  is  not  the  present  market  value  of 
such  property  thus  aamaged  that  the  defend- 
ants must  pay.  Actual  market  value  at  the 
time  of  the  institution  of  the  condemnation 
proceedings  is  usually  the  inquiry.  But 
when  the  defendant  has' already  entered  upon 
the  property,  and  has  depreciated  its  value 
thereby,  it  is  plain  that  the  simple  question 
of  value  at  the  time  of  condemnation  is  not 
the  proper  rule.  In  such  case  the  inquiry 
must  be,  What  would  be  the  fair  market 
value  of  the  whole  property  at  the  time  of 
condemnation,  without  the  railroad?  and  the 
difference  between  that  sum  and  the  present 
market  value  of  the  property  left,  with  the 
railroad  in  existence,  would  constitute  the 
measure  of  damages  to  which  the  owner 
would  be  entitled.     This  inaugurates  no  new 
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rule  of  damages  in  condemnation  proceedines 
in  this  State.  As  the  entry  was  unlawful, 
it  is,  for  the  purpose  of  arriving  at  the  value 
of  the  property,  regarded  as  not  made,  and 
the  inquiry  is,  What  is  the  present  value  of 
such  property  without  the  presence  of  a 
structure  which  is  there  without  right,  and 
which  cannot  be  continued  without  payment 
in  full  for  all  damage  done?  Its  existence 
cannot  be  considered  for  the  purpose  of  di- 
minishing what  would  otherwise  be  the  pres- 
ent market  value  of  the  property.  I  think 
the  same  rule  would  hold  In  the  case  put  by 
the  defendants,  where  the  city  or  any  other 
body  having  the  power  should  seek  to  take 
the  owner's  property,  even  though  such 
owner  had  himself  purchased  subsequent  to 
the  erection  of  the  road.  The  city  would 
have  no  right  to  take  the  property  from  its 
owner  on  a  valuation  based  upon  the  perma- 
nent character  of  a  trespass  which  the  law 
regards  as  temporary.  The  inquiry  in  the 
case  supposed  would  still  be.  What  would 
be  the  fair  market  value  of  the  property  with 
the  railroad  away  ?  That  sum  the  city  would 
have  to  pay ;  and  when  it  acquired  the  title 
it  would  have  the  same  right  as  any  other 
owner  to  compel  the  defendants  to  desist  from 
their  trespass,  or  pay  the  amount  of  perma- 
nent damage  they  caused  by  its  continuance. 
Under  this  rule  the  amount  which  the  pres- 
ent owner  may  have  paid  for  the  property 
will  be  wholly  immaterial.  As  the  act  of 
the  defendants  m  trespassing  upon  or  appro- 
priating any  portion  of  the  property  was  un- 
lawful, any  depreciation  in  the  value  of  the 
property  caused  by  such  illegal  action  can- 
not be  regarded  in  fixing  the  value  of  the 
property  to  be  taken,  or  the  damage  to  that 
which  will  remain.  The  claim  of  the  de- 
fendants that  this  depreciation  in  value  was 
suffered  by  the  original  owner  when  he  sold, 
and  that  it  is  a  personal  claim  in  his  case 
against  them  for  which  they  are  responsible, 
cannot,  as  it  seems  to  me,  be  maintained. 
Such  a  doctrine  would  do  away  with  the 
right  of  an  owner  of  property  to  prevent  a 
continuous  trespass  upon  it  by  another.  The 
defendants  would  say  that,  because  the  orig- 
inal owner  transferred  the  property  to  his 
vendee,  the  defendants  by  reason  thereof  were 
thereby  invested  with  the  right  to  continue 
forever  the  original  trespass,  and  the  consid- 
eration for  such  license  rested  in  their  lia- 
bility to  pay  (not  necessarily  in  the  payment 
to)  the  vendor  the  difference  between  the 
sum  which  he  actually  received  for  the  con- 
veyance of  his  land  and  that  which  he  would 
have  been  able  to  secure,  had  it  not  been  for 
the  acts  of  the  defendants.  Whether  such 
sum  had  been  paid  or  not  would  be  immaterial 
so  far  as  concerned  the  present  owner.  That 
would  be  a  matter  between  the  original 
owner  and  the  defendants.  But  the  present 
owner,  on  account  of  the  transfer  of  the  land 
to  him,  would  really  have  no  right  to  prevent 
the  trespass,  no  matter  how  much  in  truth 
his  property  was  damaged,  and  although  the 
defendants  had  no  more  title  to  the  property 
trespassed  upon  than  they  ever  had.  They 
could  have  no  title,  because  the  original 
owner  transferred  it  to  his  vendee,  and  after 
such  transfer,  of  course,  that  owner  could 
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not  again  transfer  any  portion  of  the  prop- 
erty to  anyone  else.  The  vendee  took  the 
title,  and  he  certainly  has  not  conveyed  it 
to  the  defendants,  but,  on  the  contrary,  still 
retains  it  absolutely.  Thus,  with  no  title, 
the  defendants  have,  by  this  course  of  reason- 
ing, been  in  substance  invested  with  a  right 
to  perpetually  appropriate  property  belong- 
ing to  the  plaintiff,  because  of  a  liability  on 
their  part,  as  they  allege,  to  pay  a  former 
owner  certain  damages  which  he  alleges  he 
sustained  by  selling  his  property  to  the 
plaintiff  at  a  reduced  value  caused  by  defend- 
ants' illegal  act.  This  mere  liability  of  the 
defendants  to  reimburse  the  vendor  operates, 
by  defendants*  argument,  as  a  bar  to  the 
rights  of  the  vendee.  If  not  paid  by  the  de- 
fendants, the  liability  still  remains,  and  of 
course  the  bar  still  continues;  and  thus  the 
general  right  which  follows  the  possession 
of  property  to  protect  it  from  a  trespass  is 
denied  an  owner  because  the  defendants  are, 
they  say,  liable  to  a  former  owner  on  a  per- 
sonal claim  by  him  for  a  loss  occasioned  by 
a  sale.  Heretofore  absolute  ownership  or 
legal  possession  of  property  has  been  regarded 
as  sufficient  to  enable  the  owner  to  protect  it 
from  a  trespass.  It  has  been  sufficient  to 
permit  him  to  maintain  an  action  to  restrain 
its  continuance,  even  though  he  was  fortunate 
enough  to  secure  the  property  at  one  half  its 
value.  The  inquiry  in  such  cases,  where  the 
owner  sought  to  restrain  the  future  trespass, 
has  never  been  in  regard  to  the  price  which 
the  owner  paid,  or  whether  the  former  owner 
sold  at  a  loss  on  account  of  the  trespass.  The 
inquiry  has  been  whether  the  plaintiff  was 
the  owner  or  entitled  to  the  possession,  and 
whether  the  acts  of  the  defendant  were  ille- 
gal. That  is  all  that  should  now  be  required. 
I  have  thus  far  referred  to  the  case  of  the 
vendee  for  the  purpose  of  inquiring  what 
rights  appertained  to  him  as  the  present  owner 
of  the  property.  But  the  argument  in  favor 
of  the  vendor,  who  owned  the  property  when 
the  road  was  built,  and  who  sold  his  land  in 
a  deoreciated  market  caused  by  the  wrong- 
ful acts  of  the  defendants,  is  not  to  my  mind 
very  strong.  In  the  first  place,  he  had  his 
right  of  action  to  recover  for  all  damage 
caused  by  the  trespass  up  to  the  time  of  the 
commencement  of  his  action,  and  the  subse- 
quent conveyance  of  the  land  would  not  in 
any  way  affect  that  right.  If  he  desired  to 
restrain  its  further  continuance,  or  to  recover 
for  the  permanent  damage  caused,  he  could 
while  owner  commence  and  maintain  his  ac- 
tion in  equity.  In  that  action  he  would  ob- 
tain full  relief.  If  he  chose  to  sell  instead 
of  using  the  remedies  which  the  law  gives 
him,  that  was  a  matter,  legally  speaking,  of 
his  own  choice.  The  defendants  did  not 
compel  or  limit  or  restrain  such  sale. 
Nothing  that  they  did  could  be  said  to  amount 
to  any  compulsion  by  them.  The  law  says 
their  action  cannot  be  regarded  as  a  perma- 
nent trespass,  for  the  very  reason  that  it  is 
unlawful,  and  the  law  will  not  presume 
that  an  unlawful  act  is  to  be  forever  contin- 
ued. His  choice  to  sell,  rather  than  avail 
himself  of  the  remedies  given  him  by  the 
law,  does  not  furnish  a  cause  of  action  against 
the  defendants  to  reimburse  him  for  a  loss, 
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arising  because  of  the  presumption  he  has 
indulged  in  that  the  trespass  would  be  con- 
tinuous and  unpaid  for.  He  has  chosen  to 
regard  the  trespass  in  a  light  opposite  to  that 
in  which  the  law  regards  it,  and  the  loss  he 
has  suffered  thereby  is  not  one  which  the  law 
can  regard  as  caused  by  the  defendants.  If 
the  original  owner  thus  chooses  to  sell  his 
property  without  enforcing  those  rights 
which  he  has  only  by  virtue  of  such  owner- 
ship, the  purchaser  at  any  rate  takes  his  fee, 
and  with  it  the  rights  of  such  an  owner.  The 
right  to  enjoin  the  continuance  of  the  tres- 
pass has  not  escaped  by  the  conveyance.  It 
cannot  rest  with  the  vendor,  for  he  has  no 
lonirer  any  interest  in  the  land.  Unless  it 
passed  to  the  vendee,  it  has  vanished ;  and 
yet  no  conveyance  by  anyone  having  the  right 
to  convey  has  been  made  to  the  trespasser, 
and  so  far  as  the  legal  title  to  the  property 
is  concerned  the  trespasser  has  no  lot  or  par- 
cel in  it.  It  seems  to  me  the  ri^ht  passed 
to  the  vendee.  I  can  see  no  similarity  in 
the  case  of  the  owner  of  property  who  has 
thus  sold  at  a  loss,  to  that  of  one  who  has 
suffered  from  a  slander  of  his  title.  To  start 
with,  there  is  in  the  case  at  bar  no  slander. 
And  again,  there  is  no  malice.  The  erection 
of  a  structure  on  plaintiff's  property  by  de- 
fendants cannot  be  twisted  into  a  slander  of 
plaintiff's  title  by  them.  No  one  asserts 
that  the  defendants  built  their  road  know- 
ing they  were  wrong-doers  or  trespassers. 
The  findings  in  this  case  substantially  nega- 
tive any  such  idea.  The  court  finds  that  the 
road  was  built  in  conformity  with  plans 
prescribed  by  boards  of  commissioners  ap- 
pointed under  legislative  authority.  It  has 
been  held  that  punitive  damages  ought  not  to 
be  awarded  against  defendants  for  the  taking 
of  the  property  of  abutting  owners  by  the 
building  of  their  road.  Powers  v.  Manhattan 
B,  Co.  120  N.  Y.  178. 

In  brief,  all  the  substantial  facts  which 
constitute  a  cause  of  action  for  slander  of 
title  are  absent  in  this  case,  and  the  facts 
which  exist  here  have  no  analogy  to  those 
which  constitute  such  a  cause  of  action. 
The  wrong  by  the  defendants  in  the  erection 
of  the  railroad  does  not  directly  or  proxi- 
mately cause  the  sale  of  the  vendor's  prop- 
erty at  a  loss.  The  defendants'  counsel  lays 
down  the  rule  broadly  that  "  whoever,  by  a 
wrongful  act,  limits  or  restrains  another  in 
respect  to  his  lawful  right  to  dispose  of  his 
property  in  the  market  to  the  best  advantage, 
is  liable  in  an  action  at  law  for  the  damages 
thereby  occasioned."    Without  stopping  to 

Question  the  accuracy  of  the  rule  which  the 
efendants  here  lay  down  as  an  abstract 
proposition,  I  think  no  case  can  be  found 
where  it  has  been  enforced  under  such  cir- 
cumstances as  this  case  presents.  All  the 
facts  must  be  here  taken  into  account.  It 
must  be  remembered  that  the  law  regards 
the  act  as  a  temporary  wrong  only,  and  as 
such  it  provides  a  full  remedy  for  it.  It 
provides  a  full  equitable  remedy  if  the 
owner  choose  to  pursue  it,  and  the  act  be  of 
a  permanent  nature.  If,  instead  of  resorting 
to  his  legal  or  equitable  remedy,  he  chooses 
to  sell,  it  cannot  be  said  that  in  a  legal  sense 
he  has  been  limited  or  restrained  in  respect 
to  his  lawful  right  to  sell  his  property  by 
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defendants'  wrongful  act.  The  connection 
between  the  sale  and  the  alleged  cause  is  too 
remote  and  indefinite.  It  is  not  proximate 
or  direct.  Further  than  this,  however,  the 
ritrht  of  action  with  respect  to  the  damage 
inlieres  in  the  owner  and  possessor  of  the 
land  and  it  is  by  reason  of  such  ownership 
and  possession  that  the  right  of  action  accrues. 
Broie8tedVs  Case,  55  N.  Y.  220;  Coming  v. 
Troy  1.  d  N.  Factory,  40  N.  Y.  191. 

A  perpetual  Injunction  was  sustained  in 
the  first  above-entitled  case,  which  was  ob- 
tained by  a  purchaser  of  land  abutting  on 
the  street,  restraining  the  further  operation 
of  the  road,  although  it  was  operated  prior 
to  his  purchase.  Nothing  that  has  been  said 
in  any  other  case  in  this  court  is  opposed  to 
these  views.  On  the  contrary,  they  are  in 
the  line  of  all  its  previous  utterances.  The 
point  was  not  decided  in  the  Henderson  Case 
nor  has  it  been  decided  in  the  Lawrence  Case, 
against  these  same  defendants.  Reported  in 
126  N.  Y.  488.  13  L.  R.  A.  102.  The  ques- 
tion in  the  last  case  was  in  relation  to  the 
validity  of  the  defense  alleging  that  the 
property  was  used  for  the  purposes  of  a 
house  of  prostitution.  The  defense  was  dis- 
allowed for  the  reasons  stated  in  the  opinion 
of  Andrews,  J.,  and  the  rule  of  damages 
stated  in  the  Uline  Case  was  reiterated, — that 
of  diminished  rental  value. 

The  case  of  King  v.  N&u)  York,  102  N.  Y. 
171,  3  Cent.  Rep.  89,  simply  held  that  the 
right  to  compensation  for  the  property  taken 
belonged  to  him  who  was  the  owner  of  the 
fee  at  the  time  the  city  took  possession,  al- 
though before  the  award  under  the  statute 
the  original  owner  had  conveyed  the  premises. 
This  was  upon  the  ground  that  the  Statute 
authorizing  the  taking  contained  an  adequate 
and  certain  method  for  raising  the  money  on 
the  part  of  the  city  to  pay  for  the  taking, 
and  that  when  the  possession  was  taken  by 
the  city  under  the  Statute  it  was  a  legal  pos- 
session, and  the  award  which  was  subse- 
quently made  paid  for  the  title  at  the  time 
the  possession  was  taken,  and  that  was  in 
the  original  owner,  who  conveyed  before  the 
award  was  made.  The  Tollman  Case,  121  N. 
Y.  119,  8  L.  R.  A.  178,  does  not  assert  or  as- 
sume that  the  plaintiff  could  recover  for  the 
diminished  rental  value  for  a  term  any  por- 
tion of  which  was  in  the  future.  The  recov- 
ery in  that  case  had  been  allowed  for  a  pos- 
sible  use  of  the  premises  which  the  plaintiff 
had  not,  in  fact,  attempted  to  make,  and  the 
possible  profits  for  such  possible  use  we  held 
he  was  not  entitled  to.  I  have,  as  is  seen, 
alluded  to  but  a  few  of  the  many  cases  cited 
by  counsel  in  the  very  elaborate  briefs  sub- 
mitted to  us.  I  have,  however,  read  them, 
and  I  feel  confident  that  nothing  is  laid  down 
herein  which  is  opposed  to  anything  hereto- 
fore decided  by  this  court. 

What  the  ultimate  rights  of  lessor  and  les- 
sees, against  defendants,  may  be,  we,  of 
course,  do  not  decide  in  this  case.  Their 
rights  are  not  before  us.  Whether  there  is 
or  is  not  any  distinction  between  the  rights 
of  a  vendor  in  fee  and  those  of  a  lessor,  is 
not  the  question,  and  we  do  not,  therefore, 
argue  it. 

Thejtidgmenth&re  should  beaffirmed,  with  costs. 

All  concur. 
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1  •  Replevin  will  not  lie  for  groods  In  the  hands 
of  asneriff  by  virtue  of  a  seeroh  warrant  in  pro- 
ceedings to  declare  a  forfeiture,  even  if  they  are 
in  the  original  paolsages  in  which  they  were 
brought  Into  the  State  and  the  plaintiff  is  there- 
fore entitled  to  have  them  restored  to  his  posses- 
sion. 

2.  Jurisdiction  to  grant  a  contlnnanee 
in  proceedings  for  the  forfeiture  of  goods  cannot 
be  inquired  into  in  replevin  for  the  goods  against 
the  sheriff. 

(June  1,1891.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  District  Court  for  Des  Momes  County, 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  personal  property. 
BeDsrsed. 

The  facts  are  stated  in  the  opinion. 

Mentra,  Newman  As  Blake»  for  appellant: 

The  replevin  proceeding  was  disorderly 
without  support  of  an;^  statute  whatever,  glar- 
ingly illegal,  and  was  in  contempt  of  the  decis- 
ions of  this  court  (State  v.  Harris,  88  Iowa, 
346;  Funk  v.  Israel,  5  Iowa,  452),  and  of  the 
United  States  Circuit  Court  for  the  Southern 
District  of  Iowa. 

i^niar  v.  Pierce,  81  Fed.  Rep.  682. 

Where  |3er8onai  property  has  been  seized 
under  a  legal  writ  from  a  court  having  juris- 
diction, such  property  cannot  be  replevied  by 
the  owner. 

Ibid. 


Wbeie  liquors  were  seized  under  search 
warrant  they  could  not  be  replevied. 

Funk  V.  Israel,  supra;  CooUy  v.  Davis,  34 
Iowa,  128;  btate  v.  Harris,  supra;  Weir  v. 
AOen,  47  Iowa,  482:  Fries  v.  Porch,  48  Iowa, 
351;  Thompson -7.  Button,  14  Johns.  84;  Kd- 
logg  V.  ChurchiU,  2  N.  H.  412;  Freeman  v. 
Howe,  65  U.  S.  24  How.  450,  16  L.  ed.  749; 
Ikshler  v.  Dodge,  57  U.  8.  16  How.  622.  14  K 
ed.  1084;  Mvsgraoe  v.  HaU,  40  Me.  4iW;  Ortf- 
ftth  V.  Smith,  22  Wis.  646. 

Mr,  S.  L*  Glasgrow,  for  appellee: 

The  action  of  replevin  can  be  maintained 
upon  the  facts  involved  in  this  case,  and  is  the 
proper  remedy.  The  petition  of  appellee  con- 
tains all  the  requirements  of  the  Code,  pre- 
scribed for  actions  in  replevin. 

McClain's  Code,  1888,  §  4455;  Fries  v. 
Poroh,  49  Iowa,  856. 

The  law  under  which  the  warrant  was  issued 
being  unconstitutional,  the  search  warrant 
therefore  furnished  no  authority  for  the  reten- 
tion of  the  property. 

Cooley  V.  Davis^  84  Iowa,  130. 

Replevin  will  lie  if  the  property  is  not  right- 
fully held  by  the  officer  under  the  writ,  and 
the  question  of  the  wrongful  detention,  there- 
fore, is  the  gist  of  the  action. 

StaU  V.  Harris,  38  Iowa.  242;  Armd  v, 
Lendntm,  47  Iowa,  537. 

In  the  case  at  bar,  the  law  under  which  the 
pretended  warrant  was  issued,  and  under 
which  the  seizure  was  made,  is  unconstitution- 
al and  has  been  so  declared;  therefore,  the 
process  or  warrant  under  which  the  seizure  in 
question  was  made  is  void  and  this  action 
may  be  maintained  for  the  property  so  seized. 

Bowman  v.   Chicago  &  N,  W.  R.  Co.  125  U. 


'Sqtr,— Replevin  vofSH  not  He  for  property  in  legal 
ewtody. 

At  common  law,  property  In  the  custody  of  an 
officer,  under  a  valid,  legal  process,  could  not  be 
thesubject  of  replevin.  Smith  v.  Huntingrton.  8 
N.  H.  76;  Perry  v.  Richardson,  9  Gray,  216;  Gardner 
V.  Campbell.  15  Johns.  401;  Pott  v.  Oldwine.  7  Watts, 
178;  Gist  v.  Cole,  0  Nott  &  McC.  L.  456;  Griffith  v. 
Smith,  £S  Wis.  646:  Raif ord  v.  Hyde,  86  Ga.  98;  Good- 
rich  V.  Fritz.  4  Ark.  625;  Freeman  v.  Howe.  65  U.  8. 
24  How.  450. 16  L.  ed.  749:  Carroll  v.  Hussey,  81  N.  C. 
89;  Lathrop  v.  Cook,  U  Me.  414. 

But  in  order  to  exempt  property  from  seizure 
under  a  writ  of  replevin,  in  such  a  case,  it  must  be 
held  by  a  valid  process,  and  the  rule  does  not  ap- 
ply If  the  law  under  which  the  first  process  issued 
is  unconstitutional.    Cooley  v.  Davis.  84  Iowa,  128. 

And  if  it  is  apparent  on  the  face  of  the  process 
that  it  was  issued  without  Jurisdiction,  it  would 
not  protect  the  groods  taken  thereon  from  a  writ  of 
replevin.    Wood  v.  Orser, :»  N.  Y.  848. 

Goods  in  custody  of  the  law,  or  held  by  an  officer 
or  by  any  legal  process,  are  not  ordinarily  the  sub- 
ject of  replevin.  Any  attempt  to  interfere  with 
them  was  formerly  refrarded  as  a  contempt,  and 
punished  severely.  Cobbey,  Replevin,  §  209,  citing 
1  Chltty.  Pi.  164;  Phillips  v.  Harries,  3  J.  J.  Marsh. 
123;  Punk  v.  Israel,  6  Iowa,  450;  Cooley  v.  Davis.  84 
Iowa,  128:  PoweU  v.  Bradlee,  9  GIU  A  J.  220;  Hagran 
V.  Deuell,24  Ark.  216;  Goodrich  v.  Fritz,  4  Ark.  525; 
Allen  v.  Staples,  6  Gray.  498;  Beers  v.  Wuerpul.  24 
Ark  27:«;  Shearick  v.  Huber.  6  Blnn.  4;  Morgan  v 
Craig,  Hardin,  101:  Hall  v.  Tuttle,  2  Wend.  478;  Mc- 
Leod  V.  Gates,  80  K.  C.  887;  Jenner  v.  JoUife,  9 
13L.R  A. 


Johns.  884:  Buckley  v.  Buckley.  9  Nev.  879;  WatUns 
V.  Page,  2  Wis.  97;  Reeside  v.  Fischer,  2  Harr.  &  O. 
320;  Spring  v.  Bourland,  11  Ark.  668;  Watson  v. 
Todd,  5  Mass.  271;  Mulhoim  v.  Cheney,  Add.  801: 
Goodheart  v.  Bowen,  2  111.  App.  978:  Badlam  v. 
Tucker,  1  Pick.  889;  Brownell  v.  Manchester,  Id. 
2d4.|MiUlken  v.  Selye,  6  Hill,  628;  Squires  v.  Smith* 
10  B.  Mon.  88:  Cromwell  v.  Owlngs,  7  Harr.  ft  J.  Sfi; 
Musgrave  v.  HalL,  40  Me.  486;  Armel  v.  Lendrom,  47 
Iowa,  685. 

It  was  undoubtedly  well  settled  at  oommon  law, 
oven  with  respect  to  courts  sitting  under  the  aanif 
general  Jurisdiction,  that  the  custody  of  property 
by  one  court  under  legal  process  could  not  be  dis- 
turbed by  the  authority  of  any  other  court  of  ooo- 
current  Judicial  power.  See  Payne  v.  Drewe,  4 
East,  528:  Evelyn  v.  Lewis,  8  Hare.  47^2:  Noe  ▼.  Gib- 
son, 7  Paige,  518, 4  L.  ed.  252. 

This  principle  has  been  modified  by  the  lefrtela- 
tion  of  Iowa  with  respect  to  civil  actions  in  its  own 
courts.  The  Code  of  Iowa.  1 8225,  provides  thai  the 
action  of  replevin  may  be  under  certain  circmiK 
stances  maintained  for  property  in  the  posMBioo 
of  an  officer  holding  it  by  leiaral  process. 

Money,  credits  and  property  are  In  the  custody 
of  the  law  when  held  by  executors,  administratocs 
guardians  and  like  quasi  officers,  in  their  reprewn- 
tatlve  and  administrative  capacity.  They  are  ac^ 
countable  to  courts  for  what  they  administer,  and 
there  is  ordinarily  the  same  reason  that  the  law^ 
custody  of  the  things  and  credits  should  not  be  dis- 
turbed in  their  hands,  as  there  is  for  non-disturb- 
ance in  the  hands  of  a  sheriff  or  other  officer.  Both 
V.  Hotard,  82  La.  Ann.  280;  Brooks  ▼.  Coolt.  8  Mass* 
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8.  465.  81  L.  ed.  700;  LeUy  v.  Hardin,  185  U. 
S.  100,  84  L.  ed.  128.  See  Otbam  ▼.  Bank  of 
U.  8.  22  D.  S.  9  Wheat.  788,  6  L.  ed.  204. 

The  official  acts  of  a  juslice  of  the  peace,  to 
be  valid,  must  be  id  accordance  with  the  pro- 
▼isions  of  the  statute  from  which  he  derives  his 
legal  and  official  existence. 

Cook  V.  United  States,  1  G.  Greene,  42. 

Even  had  appellee  consented  to  an  adjourn- 
ment, the  justice  would  have  lost  jurisdiction 
over  the  subject  matter  of  the  suit.  Jurisdic- 
tion over  the  "subject  matter"  cannot  be  con- 
ferred by  consent. 

Boyer  v.  Moore,  42  Iowa,  544;  Hamilton  v. 
HiUhouse,  46  Iowa,  74;  Me  Means  v.  Cameron, 
SI  Iowa,  691;  Hynds  v.  Fay,  70  Iowa,  488. 

This  is  not  a  collateral  attack  upon  the  pre- 
tended judgmeot  of  the  justice,  but  is  a  ques- 
tion of  jurisdiction  which  is  never  waived,  and 
can  be  raised  at  any  time. 

Moore  v.  Beeves,  47  Iowa,  81;  Brown  v.  Bo- 
nis, 59  Iowa,  641. 

A  seizure,  if  valid  originally,  must  be  fol- 
lowed up  by  the  forfeiture  of  the  property 
seized.  If  the  proceedings  be  abandonea,  the 
seizure  becomes  a  nullity. 

Jornfa  Segunda,  28  U.  &.  10  Wheat.  812,  6 
L.  ed.329. 

Robinsoi&t  J.,  delivered  the  opinion  of 
the  court : 

In  the  year  1889  plaintiff  was  a  brewer, 
engaged  in  business  in  St.  Louis.  In  May 
of  that  year  he  shipped  from  St.  Louis  to 
Burlington,  consigned  to  himself,  a  car-load 
of  beer.  His  agents  at  Burlington  were 
Werthmueller  &  Ende.  After  the  car  con- 
taining the  beer  had  been  placed  on  a  side 
track  at  Burlington,  it  was  opened  by  the 
agents  named,  but  on  the  15th  day  of  May, 


before  the  beer  had  been  removed,  and  while 
it  was  in  the  original  casks  in  which  it  had 
been  shipped,  a  part  of  it,  including  that 
in  controversy,  was  seized  by  the  defendant, 
as  sheriff,  by  virtue  of  a  search-warrant 
issued  under  the  provisions  of  section  1544 
of  the  Code.  The  information  on  which  the 
search-warrant  was  issued  charged  that  the 
intoxicating  liquors  which  it  described  were 
owned  by  Werthmueller  <%;  Ende.  After  de- 
fendant made  his  return  on  the  search- 
warrant,  the  justice  of  the  peace  who  had 
issued  it  caused  notice  to  be  given  to  Werth- 
mueller &  Ende,  and  to  all  others  whom  it 
mif  ht  concern,  to  appear  at  his  office  on  the 
24th  day  of  May,  to  show  cause,  if  any 
they  had,  why  the  liquors  seized  should  not 
be  forfeited.  On  the  day  fixed  for  the  hear- 
ing plaintiff  appeared  in  the  justice's  court, 
and  filed  a  pleading,  in  which  he  alleged 
that  he  was  the  owner  of  the  property  in 
controversy ;  that  it  was  shippea  from  Mis- 
souri to  Iowa,  and  seized  by  the  sheriff  while 
in  the  original  packages,  and  before  it  had 
been  delivered  by  the  railway  company ;  that 
it  had  not  been  sold,  nor  kept  for  sale,  in 
violation  of  the  Laws  of  Iowa.  On  the  16th 
day  of  May  this  action  was  commenced,  and 
the  property  in  controversy  was  surrendered 
to  the  coroner.  After  the  plaintiff  in  this 
action  had  filed  the  pleading  described  in 
justice's  court,  the  State  moved  for  a  con- 
tinuance, and  as  ground  for  the  motion 
showed  that  this  action  had  been  commenced, 
and  that  the  property  seized  by  the  sheriff 
under  the  search-warrant  had  been  taken  from 
him  and  was  not  at  that  time  under  bib  con- 
trol, nor  subject  to  the  order  of  the  court. 
The  court  thereupon  sustained  the  applica- 
tion, and  continued  the  case  until  Noveml)er 


46;  Commerolal  Bank  v.  Neally.  39  Me.  402;  Hanson 
V.  Butler,  48  Me.  81:  Force  v.  Brown,  82  N.  J.  Eq. 
118;  Conway  v.  Armingrton.  11  K.  I.  116;  Davis  v. 
Drew,  6  N.  H.  889;  Bank  of  Chester  v.  Ralston,  7  Pa. 
482;  Parker  v.  Donnally,  4  W.  Va.  848;  Thorn  v. 
Woodruff,  6  Ark.  65:  Fowler  v.  McClelland,  6  Ark. 
188;  Post  v.  Love,  19  Fla.  684;  Mock  v.  Klngr,  15  Ala. 
08:  McCreary  v.  Topper,  10  Pa.  419. 

It  is  laid  down  as  a  well-estabUsbed  principle, 
that,  whenever  property  has  been  seized  bv  an  of- 
ficer of  the  court,  by  virtue  of  Its  process,  the  prop- 
erty is  to  be  considered  as  In  the  custody  of  the  court 
and  under  its  control  for  the  time  beinjr:  and  no 
other  court  has  a  riirht  to  Interfere  with  that  posses- 
sion, unless  it  be  some  court  which  may  have  a  di- 
rect su  pervisory  control  over  the  court  whose  proc- 
ess has  first  taken  possession,  or  some  superior  Juris- 
diction in  the  premises.  Buck  v.  Colbath,  70  U.  8.  8 
Wall.  841, 18  L.  ed.  280.  See  also  Haffan  v.  Lucas,  85  U. 
8. 10  Pet.  400,  9  L.  ed.  470;  Freeman  v.  Howe,  66  U.  8. 
24  How.  450, 16  L.  ed.  749;  Watson  v.  Jones,  80  U.  8. 
18  Wall.  679,  20  L.  ed.  866;  Noe  v.  Gibson,  7  Pai^e, 
518,4L.ed.252. 

It  has  been  held  that  property  in  the  hands  of  a 
framishee  is  in  the  custody  of  the  law,  and  that  an 
officer  has  no  right,  after  the  garnishment,  to  tako 
the  property  from  the  garnishee.  Dennistoun  v. 
New  York  Croton  &  8.  Faucet  Co.  6  La.  Ann.  782. 

In  general,  goods  m  the  custody  of  the  law  can- 
not be  replevied,  even  if  the  execution  has  been 
paid  and  satisfied.  If  the  officer,  upon  an  execu- 
tion agamst  A,  seizes  the  goods  of  B,  the  latter  may 
bring  replevin.  Or,  if  the  judgment  was  void  for 
want  of  Jurisdiction,  replevin  lies.  2  Estee,  PI. 
9  2156. 
18  L.  R.  A. 


To'constitutea  valid  levy,  the  olfioer  must  bring 
his  property  under  dominion  and  oontroL  This  he 
cannot  do  while  it  is  in  the  hands  of  another  officer 
under  levy,  for  he  could  not  lawfully  obtain  any 
dominion  over  it  while  thus  in  custody  of  the  law. 
Seymour  v.  Newton.  17  Hun,  82. 

In  accordance  with  the  principle  stated  in  the 
precedmg  cases,  it  is  held  that  property  once  levied 
on  under  a  valid  execution  remains  in  the  custody 
of  the  law,  and  it  is  not  liable  to  be  taken  by  an- 
other execution  in  the  hands  of  a  different  ofBcer, 
and  especially  by  an  officer  acting  under  another 
jurisdiction.  Hagan  v.  Lucas,  85  U.  9. 10  Pet.  400, 9 
L.  ed.  470;  Taylor  v.  Carryl,  61  U.  8.  20  How.  583,  15 
L.  ed.  1028;  Clymer  v.  Willis,  8  Cal.  863;  Thompson 
V.  Brown,  17  Pick.  462;  Kidder  v.  Orcutt,  40  Me.  589. 


Reason  ft/r  the  rule. 

This  principle  is  said  to  be  essential  to  the  dignity 
and  just  authority  of  every  court,  and  to  the  com- 
ity which  should  regulate  the  relations  between  all 
courts  of  concurrent  jurisdiction.  A  departure 
from  it  would  lead  to  the  utmost  confusion,  and  to 
endless  strife  between  concurrent  jurisdiction  de- 
riving their  powers  from  the  same  source;  but  the 
consequences  of  such  a  departure  would  be  still 
more  disastrous  In  the  conflict  of  juriMlictioo  be- 
tween courts  whose  powers  are  derived  from  en- 
tirely different  sources,  while  their  jurisdiction  is 
concurrent  as  to  the  parties  and  the  subject  matter 
of  the  suit.  Buck  V.  Colbath,  70  U.  8.  8  Wall.  834. 
341, 18  L.  ed.257.  260. 
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5,  1889,  ''to  enable  the  district  court  to  make 
some  adjudication  in  the  replevin  suit.**  It 
was  further  ordered  that,  if  the  suit  should 
be  still  pending  at  the  date  to  which  the 
cause  was  continued,  then  it  should  be  sub- 
ject to  a  further  continuance,  on  the  request 
of  the  State.  On  the  6th  day  of  November, 
1889,  the  cause  was  continued  to  the  next  day 
by  the  justice,  on  account  of  the  general 
election.  On  the  6th  day  of  November,  there 
being  no  appearance  by  the  claimants,  the 
property  in  controversy  was  adjudged  to  be 
forfeited.  When  the  coroner  attenopted  to 
serve  the  writ  of  replevin,  the  sheriflf  at  first 
refused  to  surrender  the  property.  Thereupon 
an  application  was  made  to  the  court  from 
which  the  order  issued,  which  recited  the 
refusal  of  the  sheriff  and  asked  that  he  be 
required  to  show  cause  why  he  should  not  be 
punished  for  contempt.  The  court  upon 
that  amplication  ordered  the  sheriff  forthwith 
to  deliver  to  the  coroner  the  property  in  con- 
troversy, and  that  order  was  obeyed.  The 
defendant  asked  the  court,  by  motion,  to  can  - 
eel  that  order,  but  the  motion  was  overruled. 
In  September,  1889,  the  defendant  filed  his 
answer.  In  January,  1890,  the  plaintiff  filed 
a  reply,  and  the  trial  of  the  cause  was  com- 
menced to  a  jury.  After  all  the  evidence 
had  been  introduced,  the  defendant  asked  the 
court  to  direct  the  jury  to  return  a  verdict 
for  him,  but  was  refused.  The  court  then, 
upon  its  own  motion,  instructed  the  jury  to 
return  a  verdict  for  plaintiff,  which  was 
done. 

1.  The  plaintiff  contends  that  the  law  under 
which  the  seizure  was  made  by  defendant  is 
unconstitutional,  and  relies  upon  the  case  of 
Leigy  v.  Hardin,  185  U.  S.  100,  84  L.  cd. 
128,  as  sustaining  his  claim.  In  that  case 
the  Supreme  Court  of  the  United  States  held 
that  a  citizen  of  one  State  has  a  right  to  im- 
port intoxicating  liquor  into  another  State, 
and  there  sell  it  in  original  packages,  not- 
withstanding a  prohibition  of  the  statutes  of 
the  State  into  which  the  liquor  was  imported  ; 
and  in  which  it  was  sold.  So  far  as  such 
statutes  prohibit  transactions  of  that  kind, 
they  were  held  to  be  in  conflict  with  the  Con- 
stitution of  the  United  States,  and  therefore 
void.  But  it  was  not  held  that  a  State  may 
not  enforce  its  police  regulations  against 
trafilc  in  liquor  which  is  not  in  the  nature 
of  interstate  commerce.  The  State  has  the 
right  to  enforce  such  regulations,  and  one  of 
the  means  provided  is  a  proceeding  by  search 
warrant,  such  as  was  adopted  in  regard  to  the 
liquor  in  controversy.  It  may  be  conceded 
that  such  liquor  was  prohibited  from  forfeit- 
ure by  reason  of  the  rule  announced  in  the 
Leisy  Com,  and  that  upon  the  final  hearing 
before  the  justice  it  should  have  been  restored 
to  plaintiff.  But  the  object  of  the  proceeding 
was  to  ascertain  if  a  law  of  the  State  was 
being  violated,  not  to  declare  forfeited  prop- 
erty which  was  not  subject  to  its  provisions. 
In  such  a  case,  if  the  court  errs,  the  party 
aggrieved  has  the  right  of  appeal.  The  pro- 
ceeding cannot,  however,  be  ignored  nor 
treated  as  a  nullity.  It  is  a  duly  constituted 
13  L.  R.  A. 


means  of  ascertaining^  and  determining  the 
rights  of  the  respective  parties  in  interest, 
including  the  right  of  the  owner  of  the  prop- 
erty to  claim  it  as  exempt  from  the  operation 
of  the  state  laws,  and  the  decision  of  the 
court  is  binding,  as  in  other  cases.  It  follows 
from  what  we  have  said  that  the  search  war- 
rant was  properly  issued,  and  the  property 
in  controversy  was  rightfully  in  the  bands 
of  the  defendant  when  this  action  was  com- 
menced and  the  writ  of  replevin  was  issued. 
It  was  said  in  Fwnk  v.  larful,  5  Iowa,  450, 
that  liquors  seized  by  virtue  of  a  search  war- 
rant issued  under  a  statute  substantially  the 
same  as  section  1544  of  the  Code  could  not 
be  replevied.  That  decision  was  approved 
in  State  v.  Harris,  38  Iowa,  246.  It  was  said 
in  the  case  last  cited  that  the  writ  of  re- 
plevin was  not  a  lawful  process  for  taking 
property  from  the  possession  of  an  officer 
rightfully  holding  it,  under  a  writ  properly 
issued  in  a  criminal  proceeding.  We  con- 
clude that  the  writ  of  replevin  was  wrons:- 
fully  sued  out  in  this  case,  and  that  the  court 
had  no  power  to  cure  the  defect  by  ordering 
the  sheriff  to  deliver  the  property  in  ques- 
tion to  the  coroner. 

2.  It  is  urged  that  the  action  of  the  justice 
in  continuing  the  proceedings  in  connection 
with  the  search  warrant  from  May  24  to  No- 
vember />,  1889,  was  unauthorized,  and  that 
by  so  doing  he  lost  jurisdiction  of  the  case. 
When  this  action  was  commenced,  the  jus- 
tice's court  had  jurisdiction  of  the  property 
in  controversy.  It  was  in  the  custody  of  the 
law,  subject  to  the  further  order  of  that 
court.  The  proceed inffs  of  that  court  wen* 
entirely  regular,  until  after  plaintiff  had 
appeared  and  pleaded.  When  he  entered  his 
appearance,  the  court  had  complete  jurisdic- 
tion of  both  the  person  and  property  of  the 
plaintiff  in  this  action.  If  it  exceeded  its 
jurisdiction  in  granting  the  continuance  de- 
manded, the  plaintiff  had  an  appropriate 
remedy  for  correcting  the  error  by  direct  pro- 
ceedings. We  cannot  in  this  action  inquire 
into  that  Question.  In  our  opinion  on  the 
undisputea  evidence,  the  motion  of  defend- 
ant for  a  verdict  in  his  favor  should  have 
been  sustained. 

3.  The  petition  alleges  that  the  value  of 
the  property  in  controversy  is  $200.  The 
answer  alleges  that  it  is  worth  more  than 
that  sum.  (3n  the  trial  defendant  conceded 
that  it  was  of  the  value  alleged  in  the  peti- 
tion. Evidence  was  given  on  behalf  of  plain- 
tiff to  the  same  effect.  The  defendant,  in 
his  motion  for  a  verdict,  asked  that  the  value 
of  the  property  be  fixed  "  at  the  sum  testified 
to."  Since  there  was  practically  no  dispute 
as  to  the  value,  defendant  was  entitled  to 
judgment  for  $200. 

Tyiejudgment  of  the  District  Court  is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  that  court  to  render  judgment  in  favor  of 
defendant  for  the  amount  stated,  with  in- 
terest thereon  at  6  per  cent  per  annum  from 
the  date  of   its  former  judgment,  and  costs. 

Rehearing  denied  October  22,  1891. 
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Giles  GILBERT,  Appt, 

Charles  H.  ELDRIDGE  et  al,  Bespts, 

(....Minn ) 

"*!•  The  riparian  rig^ht  of  the  owner  of 
lands  on  the  shore  of  naTln^able  water* 

as  on  our  gvetit  lakes,  to  reclaim,  improve,  and 
occupy  the  land  submerged  by  shallow  water,  be- 
yond the  Ashore,  may  be  dissociated  from  the 
shore-land  by  the  act  of  the  owner,  so  that  a  oon- 
yeyanoe  by  him  of  the  shore-land  would  not  in- 
clude such  riparian  rights  as  incident  thereto. 

8.  This  principle  applied  in  a  case  where 
the  owner  of  shore-land  platted  it,  together  with 
the  shallows  beyond  the  shore,  into  town  blocks 
and  streets. 

8.  The  owner*  after  such  platting,  hav- 
in§^  conveyed  an  inland  block  with  ref. 
erence  to  the .  platting,  and  the  water  having 
gradually  encroached  upon  the  land,  until  the 
shore-line  reached  that  block,— Held,  that  the  ri- 
parian right  to  reclaim  and  use  the  platted  blocks 
and  streets  in  the  water  did  not  attach  to  the 
block  thus  conveyed  as  incident  thereto. 

(September  7,  1891.) 

APPEAL  by  complaiDant  from  a  Judgment 
of  the  District  Court  for  St.  Louis  Couatj 
in  favor  of  defendants  in  an  action  brought  to 
enjoin  the  filling  in  of  certain  land  covered  by 
water  lying  between  complainant's  land  and 
the  deep  waters  of  Lake  Superior  or  the  Bay 
of  Duluth.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  W.  Billson,  for  appellant: 

Lands  gradually  and  imperceptibly  denuded 
and  submerged  by  the  action  of  navigable 
waters  cease  to  be  private  property  as  a  part  of 
the  bank,  and  become  public  property  as  a  part 
of  the  bed. 

The  theory  that,  as  the  respondents  were 
formerly  the  owners  of  block  1 10,  by  title  which 
extended  indefinitely  downward  toward  the  cen- 
ter of  the  earth,  they  must  still  be  the  owners 
of  it,  notwithstanding  that  its  surface  has  been 
washed  away,  was  decently  buried  more  than 
two  hundred  years  a^o,  and  the  doctrine  of  al- 
luvion or  accretion  is  the  grass  which  grew 
upon  its  grave. 

It  was  precisely  upon  this  ground  that  the 
possibility  of  ao^uiring  title  by  accretion  or  re- 
liction was  originally  denied. 

De  Jure  Mans>  p  14. 

There  could  be  no  risrht,  either  of  alluvion  or 
reliction,  until  the  inaccuracy  of  this  reasoning 
was  confessed.  The  rights  of  alluvion,  relic- 
tion and  erosion  are  strictly  correlative. 

There  is  no  possible  process  of  reasoning 
which  justifies  or  establishes  any  one  of  them 
which  does  not  justify  and  establish  all  of  them. 

*Head  notes  by  Dickuvbon,  J. 


In  Smith  v.  St  Louis  Publie  Sehoola,  80  Mo. 
290,  it  is  said:  ''The  law  of  alluvion  is  under- 
stood to  be  a  part  of  the  Jus  gentium,  that  code 
which  natural  reason  has  established  among  all 
men.  The  principle  upon  which  the  right  is 
placed  is.  that  the  proprietor  of  land  bounded 
by  a  river,  being  exposed  to  danger  from  its 
floods,  is  entitled  to  increment,  which,  from 
the  same  cause,  may  be  gradually  annexed  to 
it." 

Another  accepted  basis  of  the  right  of  accre- 
tion and  reliction  is  that  suggested  by  Black- 
stone:    De  Minimis  non  curat  lex, 

2  Bl.  Com.  263.  See  also  Lo^d  Abinger  in  Rs 
Hull  <fc  S.  R  Co,  5  Mees.  &  W.  327;  Foster  v. 
Wright,  L.  R.  4  6.  P.  Div.  488. 

The  most  searching  examination  will  fail  to 
disclose  any  judicial  decision  or  text-book  in 
the  English  language,  in  which  the  doctrine  of 
the  loss  of  title  by  erosion  has  been  questioned 
within  the  last  two  hundred  years. 

See  2  Bl.  Com.  262;  Callis,  Sewers,  51,  53; 
Phear,  Rights  of  Water,  43;  Coulson  &  Forbes, 
Waters,  p.  28;  8  Kent, Com.  485;  Gould,  Waters, 
§  155;  Tyler,  Boundaries,  p.  92;  Hall,Sea  Shore, 
pp.  108-184;  2  Hall,  Law  Journal,  pp.  826, 
855,  856,  857;  5  Hall,  Law  Journal,  pp.  150, 
160,  161,  162;  Vattel,  Law  of  Nations,  bk.  1, 
chap.  22,  g  275;  i?6  Bull  dSelbp  R.  Co.  5  Mees. 
&  W.  827;  Seratton  v.  Broton,  4  Barn.  &C.  485; 
Dunlap  V.  Stetson,  4  Mason,  849;  Camden  <& 
A.  L.  Co.  V.  Lippincott,  45  N.  J.  L.  405-417; 
New  Orleans  v.  United  States,  85  U.  S.  10  Pet. 
66^-717, 9  L.  ed,  578-594;  Qerrish  v.  Clough,  48 
N.  H.  9;  SteeU  v.  Sanchez,  72  Iowa,  65;  WeUes 
V.  Bailey,  55  Conn.  292. 

It  was  once  considered  with  reference  to  both 
alluvion  and  gradual  reliction,  that,  except  in 
cases  of  local  custom,  they  existed  only  in  the 
absence  of  means  to  identify  the  original  bound- 
aries. 

De  Jure  Maris,  chap.  6. 

All  the  three  branches  of  the  doctrine  of  ac- 
cretion were  then  still  in  the  embtyo.  But 
they  long  ago  assumed  definite  form  in  Eng- 
land as  well  as  in  this  country. 

Bex  V.  Tarb^^rough,  8  Barn.  &  C.  91;  Foster 
V.  Wright,  L.  R.  4  C.  P.  Div.  488;  Be  HuU  A 
S.  n.  a?.  5  Mees.  &W.  327. 

This  case  is  directly  within  the  authority  of 
Qerrish  v.  CUmgh,  48  N.  H.  9;  Bex  v.  Yar- 
borough,  8  Bam.  &  C.  91;  Camden  d  A,  L.  Co.  v. 
Lijypiivcott,  45  N.  J.  L.  405. 

The  fact  that  artificial  causes  have  contrib- 
uted to  a  gradual  shifting  of  the  water  line  does 
not  affect  the  legal  result. 

Gould,  Waters,  §155,  p.  288,  and  cases  cited; 
Coulson  &  Forbes,  Waters,  22,  28,  and  cases 
cited;  Lovingston  v.  St.  Clair  County,  64  III.  68, 
90  U.  8. 28  Wall.  46, 28  L.  ed.  59;  Hunt. Bound- 
aries, 28;  Adams  v.  Frothingham,  8  Mass.  852; 
Benry  v.  Verm/mt  Cent.  B.  Co.  30  Vt.  688. 

The  case  of  the  respondents  is  not  withdrawn 
from  the  operation  of  the  general  rule  respect- 


KoTB.— Riparian  rights:  reclamation  of  su-b 
merged  land.  See  noU  to  Case  v.  Loftus  (Or.)  5  L< 
B.  A.  680.  And  see  Henry  v.  Newburyport,  5  L.  R. 
A.  179, 148  Mass.  688. 

The  riparian  owner  on  conveyingr  land  may  re- 
serve to  himself  the  right  to  build  wharves  out  into 
18  L.  R.  A. 


the  water.   Parker  v.  'West  Coast  Packing  Co.  6  L. 
R,  A.61,170r.5ia 

Rights  may  be  diasoclated  and  separately  trans- 
ferred. MlUerv.Mendenball,8L.R.A.89,48Mlnn. 
06. 
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ing  the  loss  of  title  by  erosion,  by  the  fact  that 
the  water  gradually  advanced  aotil  it  denuded 
and  submerged  their  entire  tract. 

Welles  y,  Bailep,  65  Conn.  292;  Qiraud  v. 
H'ughes,  IGill&J.  249. 

The  principle  of  the  separableness  of  the 
ownership  of  the  bank  from  that  of  the  riparian 
privileges,  adopted  by  this  court  in  the  Han- 
jfbrd  Case,  has  neither  direct  nor  indirect  bear- 
ing upon  this  controversy. 

It  is  doubtful  whether  the  lines  platted  in  the 
water  had  the  effect  of  curtailing  in  any  respect 
the  rights  acquired  under  the  deed  of  the  ri- 
parian block. 

lUcfiardson  v.  Prentiss,  48  Mich.  88. 

Messrs.  William  B.  Phelps  and  White, 
Reynolds  As  Schmidt  for  respondents. 

Dickinson*  </.,  delivered  the  opinion  of 
the  court: 

At  the  head  of  Lake  Superior  a  peninsula 
of  land  called  "Rice's  Point"  extends  from 
the  main  land  eastward  into  the  water. 
On  the  northerly  or  northeasterly  side  of 
this  peninsula  is' the  Bay  of  Duluth,  consti- 
tuting the  present  harbor  of  the  City  of  Du- 
luth. On  the  south  of  the  peninsula  is  St. 
Louis  Bay.  In  1858  one  Orrin  Rice,  who 
then  owned  this  land,  platted  the  same  as  a 
town-site,  and  filed  the  plat  thereof  in  the 
proper  public  office.  The  name  of  Rice's 
Point  was  given  to  the  platted  lands.  Em- 
braced in  this  platting  were  two  blocks  des- 
ignated, respectively,  by  numbers  as  blocks 
"  108"  and  "  110.  **  At  that  time  the  land  com- 
prising block  110  was  situate  on  the  north- 
easterly shore  of  the  peninsula.  The  line  of 
low  water  crossed  the  block,  so  that  the  north- 
easterly part  of  it  was  within  the  shallow 
water  of  the  Bay  of  Duluth,  while  the  south- 
westerly part  of  it  was  dry  land.  Block  108 
was  southwest  of  block  110,  separated  from 
it  by  a  street,  and  was  wholly  above  and  be- 
yond the  shore-line.  The  platting  of  Rice 
extended  into  the  shallow  water  of  the  Bay 
of  Duluth,  beyond  the  shore- line  ;  other  lots, 
blocks,  and  streets  being  platted  in  the  shal- 
low water  beyond  block  110.  December  31. 
1858,  Rice,  by  warranty^  deed  in  the  usual 
form,  conveyed  block  110  to  one  Wilson, 
to  whose  rights  the  defendants  have  suc- 
ceeded, and  block  108  to  one  Meeker,  to  whose 
rights  the  plaintiff  has  succeeded.  In  1873 
the  common  council  of  the  City  of  Duluth, 
under  authority  of  the  Legislature,  by  ordi- 
nance established  a  dock -line  in  the' waters 
of  the  Bay  of  Duluth,  several  hundred  feet 
distant  from  this  block  110,  and  nearly  par- 
allel with  its  water-front,  thereby  definitely 
limiting  the  right  to  construct  wharves  and 
other  8tr!icture8  to  that  part  of  the  bay  within 
such  dock- line.  In  1872,  for  the  improve- 
ment of  the  harbor  of  Duluth,  the  city  caused 
a  ship  canal  to  be  dug  through  another  point 
of  land  lying  between  the  Bay  of  Duluth  and 
Lake  Superior,  which  resulted  in  so  chang- 
ing the  currents  of  water  in  the  bay  that 
from  this,  with  perhaps  other  causes,  the 
water  gradually  encroached  upon  and  washed 
away  the  shore  at  the  easterly  end  and  on  the 
northeasterly  side  of  Rice's  Point.  The 
process  of  erosion  and  encroachment  was  so 
gradual  as  not  to  be  perceptible,  except  by 
18  L.  R.  A. 


comparison  of  the  conditions  in  different 
seasons.  In  1885  this  encroachment  of  the 
water  had  extended  so  far  inland,  on  the 
northeasterly  side  of  this  point,  that  the 
shore-line  at  low  water  then  ran  across  block 
108,  block  110,  and  the  intervening  street 
having  become  submerged.  At  the  time  of 
the  commencement  of  this  action  a  process, 
of  filling  was  being  carried  on  under  the 
authority  of  the  defendants,  so  as  to  again 
raise  the  surface  of  block  110  and  of  the  in- 
tervening street  above  the  surface  of  the 
water.  Thereupon  the  plaintiff  instituted 
this  action  to  prevent  by  injunction  such  at- 
tempted and  proposed  reclamation.  The 
plaintiff  rests  his  claim  of  right  to  the  relief 
sought  upon  the  ground  that,  by  the  gradual 
and  imperceptible  encroachment  of  the  water, 
and  the  retrogression  of  the  shore -line,  hia 
land  (block  108)  has  come  to  be  the  riparian 
estate,  and  that  whatever  riparian  righta 
were  orignally  incident  to  the  shore-land  are 
now  vested  in  him  as -the  riparian  owner; 
and  that  the  title  of  the  defendants  to  block 
110,  and  the  riparian  rights  which  may  have 
been  incident  thereto,  have  been  extin- 
guished. The  decision  and  judgment  of  the 
district  court  being  in  favor  of  the  defend- 
ants, the  plaintiff  appealed. 

We  shall  assume,  m  accordance  with  the 
claim  of  the  plaintiff,  but  without  so  decid- 
ing, that  it  is  a  general  principle  of  the 
common  law  that  when  the  sea  or  navigable 
water,  although  not  forming  a  boundary  be- 
tween adjacent  estates,  gradually  encroaches 
upon  and  submerges  the  shore- land,  the 
owner  of  the  land  thus  won  by  the  water  be- 
comes devested  of  his  estate,  and  of  such  ri- 
parian rights  as  had  been  incident  thereto ; 
and  that,  in  general,  w^hoever  may  own  tlje 
land  constituting  the  shore  has  also,  as  inci- 
dent thereto,  the  ordinary  rights  of  riparian 
owners  over  the  submerged  lands  beyond  the 
shore,  and  out  to  the  point  of  actual  navi- 
gability. But,  while  this  may  be  the  gen- 
eral rule  of  law,  it  is  not  necessarily  appli- 
cable al ike  in  al  1  cases.  It  may  be  controlled 
in  its  operation  by  the  conditions  under 
which  titles  have  been  acquired  and  held ; 
and  we  are  of  the  opinion  that,  by  reason  of 
the  facts  to  which  we  have  referred,  of  the 
platting  of  the  submerered  lands  as  well  as 
of  the  upland,  and  of  the  conveyances  of  the 
platted  blocks,  under  w^hich  these  parties  ac- 
quired titles,  it  is  not  open  to  the  plaintiff 
to  interpose  objection  to  the  refilling  of  the 
submerged  block  110,  or  to  assert  that  the 
defendants'  title  thereto  or  rights  therein  have 
become  extinguished.  Of  course,  the  plain- 
tiff cannot  consistently  claim  that  by  the  ret- 
rogression of  the  shore -line,  and  the  sub- 
merging of  block  110,  he  has  acquired  a  title 
to  that  block.  The  shore-line  did  not  con- 
stitute a  boundary  between  the  property  of 
the  plaintiff  and  that  of  the  defendants :  and, 
if  we  accept  the  theory  of  the  plaintiff,  that 
by  the  gradual  submergence  of  block  110  the 
defendants'  title  became  devested,  it  did 
not  pass  to  the  plaintiff.  Not  until  and 
only  as  the  defendants'  title  became  extin- 
guished by  the  retirement  of  the  shore-line 
to  and  across  the  line  of  boundary  between 
the  two  blocks,  did  the  plaintiff  acquire  any 
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proprietary  right  or  interest  in  the  premises 
beyond  that  boundary.  If  the  defendants  lost 
their  title,  it  was  by  the  slow  process  of  ero- 
sion, and  little  by  little,  as  the  water  advanced 
upon  the  land.  If  the  title  was  thus  gradu- 
ally devested,  as  fast  as  the  shore- line  was 
worn  away,  the  title  either  was  extinguished, 
or.  if  it  was  transferred  or  passed  to  any  other 
holder,  it  was  to  the  State ;  and  when,  at 
length,  the  last  thread  of  shore-land  on  block 
110  was  submerged,  the  title  had  either  be- 
come extinct,  or  had  passed  to  the  State.  As 
the  line  forming  the  boundary  between  the  two 
blocks  was  crossed  by  the  advancing  water 
the  title  to  the  submerged  block,  if  extin- 

fuished  by  the  encroachment  of  the  water, 
id  not  suddenly  revive,  to  vest  in  the  plain- 
tiff ;  and,  if  already  vested  in  the  State,  it 
did  not  pass  from  it  to  the  plaintiff.  If, 
then,  it  be  conceded  that  the  defendants  lost 
their  title,  it  is  certain  that  the  plaintiff 
never  acquired  it.  The  utmost  that  he  can 
reasonably  claim  is  that  by  reason  of  the 
gradual  encroachment  of  the  water,  submerg- 
ing the  defendants*  land  and  hence  devesting 
them  of  their  title,  the  plaintiff's  land  (block 
108)  has  come  to  be  the  shore-land,  and 
that,  as  incident  thereto,  he  has  acquired 
the  ordinary  rights  of  riparian  owners,  in- 
cluding the  exclusive  ^nd  riparian  right  to 
refill  the  submerged  block  110,  or  to  otherwise 
improve  it,  and  to  occupy  it  for  his  private 
purposes.  Our  inquirv,  then,  is  narrowed 
to  the  question  whether  the  plaintiff  has 
become  thus  possessed  of  such  rights,  so  that 
he  may  be  heard  to  complain  of  the  defend - 
antfl  when  they  proceed  to  fill  in  and  reclaim 
the  submerged  block.  The  State  not  only 
does  not  complain,  but,  impliedly,  from  the 
establishing  of  the  dock- line,  it  concedes  and 
ever  since  1873  has  conceded,  the  right  to 
reclaim,  improve,  and  use  the  submerged 
lands.  Miller  v.  MendenhaU,  43  Minn.  95, 
8  L.  R.  A.  89.  The  defendants  undoubtedly 
formerly  enjoyed  that  right  as  respects  this 
block  of  land,  and  might  certainly  have  ex- 
ercised it,  at  least  at  any  time  before  the 
last  thread  of  their  land  became  submerged. 
The  only  question  is  whether  that  right  has 
now  come  to  be  in  the  plaintiff.  The  de- 
fendants have  never  transferred  it,  and,  if  the 
plaintiff  has  become  possessed  of  it,  it  is  only 
because  it  must  be  deemed  to  attach  as  an 
incident  to  the  shore  land,  and  to  have  passed 
to  him  as  the  owner  of  block  108,  as  the 
shore-line  receded  until  it  reached  that  land. 
We  have  heretofore  decided  that  riparian 
rights  of  this  nature,  although  originally 
incident  or  appurtenant  to  the  shore -land,  do 
not  necessarily  remain  so ;  that  they  are  prop- 
erty rights  subject  to  the  control  of  the  own- 
er ;  that  they  may  be  transferred  by  him,  and 
remain  in  existence  and  be  enjoyed  bv  his 
grantees,  although  having  no  interests  m  the 
estate  to  which  such  ri^^hts  were  originally 
incident.  Ranfwd  v.  &.  Paul  <fc  D.  R,  Co. 
7  L.  R.  A.  722,  43  Minn.  104,  and  see  MiUer 
T.  MendenhcUl,  9upra.  See  also,  to  the  same 
effect,  Ladies  8.  F.  8oc,  v.  HalsUiad,  58  Conn. 
144. 

It  follows  that  when,  by  the  act  of  the 
owner  of  the  principal  estate,  such  rights 
have  been  legally  dissociated  therefrom, 
13  L.  R.  A. 


the  ordinary  principles  of  law  relating  to 
the  existence,  transfer,  and  enjoyment  of 
merely  incidental  rights  would  to  a  great 
extent  cease  to  be  applicable.  Subsequent 
changes  in  the  condition  and  right  of  enjoy- 
ment of  the  principal  estate  would  not,  of 
necessity,  correspondingly  and  incidentally 
affect  such  rights.  To  illustrate,  we  will 
suppose  that  after  Rice,  the  owner  of  this 
peninsula,  and  hence  entitled  to  the  right  to 
reclaim,  improve,  and  use  the  submerged 
lands,  had  platted  it.  and  recorded  his  plat, 
as  he  did  do,  he  had  by  deed  conveyed  the 
blocks  lying  in  the  shallow  water  outside  of 
this  block  110,  across  which  the  shore- line 
then  ran ;  that  such  deed  had  been  recorded, 
so  as  to  be  notice  to  all  subsequent  pur- 
chasers ;  and  that  thereafter  he  had  conveyed 
to  another  person  block  110.  Except  for  the 
prior  platting  and  conveyance  of  the  sub- 
merged lands,  the  deed  conveying  the  shore - 
land  would  have  been  effectual  to  transfer  to 
the  grantee  the  riparian  Y-ights  of  Rice,  natu- 
rally incident  thereto.  But  in  view  of  those 
facts,  and  under  the  late  decisions  to  which 
we  have  referred,  the  result  would  not  be  so. 
The  platting  and  conveyance  of  the  lands  in 
the  water  beyond  the  shore- line  would  be 
legally  effectual  to  transfer  to  the  grantee 
all  the  right  which  Rice  might  have  to  re- 
claim and  occupy  such  lands.  To  tnat  ex- 
tent the  riparian  rights  belonging  to  hipoi  as 
the  owner  of  the  shore- land  would  be  devested 
and  transferred  to  his  grantee.  He  would 
thereafter  be  precluded  from  enjoying  such 
rights  by  virtue  of  his  continued  ownership 
of  the  shore,  not  merely  by  reason  of  an  estop- 
pel springing  from  any  covenants  which  may 
have  been  embraced  in  his  deed,  but  because 
he  had  effectually  conveyed  those  property 
rights  which  had  been  appurtenant  to  his 
shore- land.  His  grantee  would  have  acquired, 
at  least  as  against  him  and  those  who  might 
succeed  to  his  estate,  the  legal  right  to  oc- 
cupy, improve,  and  enjoy  the  submerged 
lands,  subject  only  to  the  paramount  rights 
of  the  State.  This  right  thus  coming  to 
exist  in  another  than  the  owner  of  the  shore 
estate,  and  enjoyable  independent  of  it,  could 
no  longer  be  deemed  incident  to  that  partic- 
ular estate  or  a  part  thereof.  By  the  subse- 
quent conveyance  by  Rice  of  the  shore- land, 
these  rights  would  remain  unaffected.  They 
would  not  pass  by  the  deed  as  incident  or  ap- 
purtenant to  the  land  conveyed. 

As  Rice  might  have  conveyed  the  rights 
which  he,  as  the  owner  of  the  shore-land, 
had  in  the  submerged  land,  so,  and  for  the 
same  reasons,  he  might  have  conveyed  the 
land  above  low -water  mark,  and  have  re- 
served the  rights  naturally  incident  thereto 
in  respect  to  the  shallows  lying  beyond  the 
shore ;  and  the  grantee,  in  a  deed  clearly 
importing  an  intention  to  limit  the  grant  to 
the  land  above  the  shore-line,  would  acquire 
only  such  land.  The  proposition  thus  stated 
and  illustrated,  that  the  owner  of  the  shore- 
land  may  legally  dissociate  therefrom  and 
transfer  to  another,  or  reserve  to  himself,  to 
be  enjoyed  independent  of  the  shore-land, 
his  riparian  right  to  reclaim  and  use  the 
shallows  lying  beyond,  so  that  neither  he 
nor  his  grantee  of  the  shore-land  may  th^re* 
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after  claim  such  rights  as  incident  to  their 
estate,  is  applicable  to  the  facts  of  this  case. 
When  Rice  conveyed  block  108  (through 
which  conveyance  the  plaintiff's  title  was 
derived),  he  had  already  made  and  recorded 
the  plat  embracing  not  only  the  dry  land, 
but  the  shallows  oeyond.  Block  110,  the 
land  here  in  controversy,  was  located  partly 
within  the  shoal  water  beyond  the  shore,  and 
still  beyond  that  other  blocks,  with  interven- 
ing streets,  were  platted.  Rice,  and  no  one 
else, — subject  to  certain  public  rights  which 
have  not  been,  and  probably  never  will  be, 
asserted,  and  which  do  not  affect  the  question 
before  us,— then  had  the  exclusive  right  to 
appropriate  the  submerged  lands  to  oc- 
cupancy, improvement,  and  use  in  the  man- 
ner indicated  by  the  platting ;  that  is,  in  sep- 
arate or  distinct  parcels,  as  town  blocks  and 
streets,  wholly  independent  of  the  future 
ownership  or  use  of  his  shore-land.  No  prin- 
ciple of  policy  or  of  law  forbade  him,  as 
the  own^r  of  all  this  property  and  of  these 
property  rights,  from  thus  doing,  however  it 
might  result  in  adding  to  or  impairing  the 
natural  advantages  of  the  shore- land,  or  that 
lying  inland  from  the  shore,  all  of  which  he 
owned.  Subsequent  purchasers  from  him  of 
the  shore -land,  or  of  the  inland,  purchasing 
with  reference  to  the  plat,  might  well  be 
deemed  to  take  their  estates  subject  to  the 
disadvantages  as  well  as  to  the  advantages 
resulting  therefrom.  He  might  thus  restrict 
or  limit  the  rights  incident  to  his  shore-land 
or  inland,  so  as  to  bind,  not  only  himself, 
but  his  grantees.  Totes  v.  Judd,  18  Wis. 
126. 

It  was  said  in  Wilder  v.  St.  Paul,  13  Minn. 
192,  204  (Gil.  116)  :  **The  purchaser  of  a 
lot  according  to  such  plan  acquires  a  right 
to' every  advantage,  privilege,  and  easement 
which  the  plan  represents.  His  lot  is  made 
valuable  by  other  streets,  as  well  as  the  one 
on  which  it  fronts.  By  the  sale  of  a  lot  ac- 
cording to  such  plan  there  is  an  implied 
warranty  that  the  purchaser  shall  enjoy  all 
the  privileges  and  benefits  which  it  is  cal- 
culated to  secure,  and  by  no  private  arrange- 
ment can  he  be  deprived  of  this.*'  And  so 
it  may  be  said  that  such  a  purchaser  takes 
subject  to  whatever  disadvantages  may  be 
involved  in  the  platting.  For  instance,  as 
against  the  purchaser  of  block  108,  Rice,  al  - 
though  he  had  remained  the  owner  of  the  ri- 
parian block  110,  would  have  been  precluded 
by  his  platting  and  conveyance  from  after- 
wards appropriating  the  street,  platted  in 
the  shallow  water  beyond  it,  to  his  private 
use,  so  as  to  prevent  the  improvement  and 
use  of  it  as  a  street.  But  the  grantee  of 
block  108,  conveyed  with  reference  to  the 
plat,  would  also  be  precluded  from  denying 
to  the  grantor  or  to  his  assigns  the  right  to 
occupy,  improve,  reclaim,  and  use  the  blocks 
platted  in  the  shallow  water, even  though  in 
the  course  of  time  the  shore-line  should  grad- 
ually move  inland  so  as  to  reach  this  block 
108,  as  has  actually  occurred.  It  was  j)er- 
fectly  apparent  from  such  a  platting  that 
Rice  intended  thereby  to  devote  the  platted 
blocks  within  the  shallow  water  to  disposal 
and  use  in  separate  parcels,  and  wholly  in- 
dependent of  the  ownership  or  use  of  the 
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shore-land  ;  and  when  the  plaintiff's  grantor 
purchased  and  accepted  a  conveyance  of  block 
108,  although  the  deed  was  in  the  ordinary 
form  and  included  the  ^appurtenances  there- 
unto belonging,"  it  must  have  been  under- 
stood that  no  right  or  interest  in  the  blocka 
located  in  the  water  passed  thereby.  Even 
if  the  block  conveyed  had  been  in  fact  situate 
on  the  shore,  it  could  hardly  have  been  sup- 
posed that  it  was  intended  that  the  deed 
should,  in  le^al  effect,  include  all  the  plat- 
ted blocks  lying  beyond  the  shore ;  or  that, 
notwithstanding  the  platting  of  the  sub- 
merged lands,  It  was  intend^  that,  by  the 
conveyance  of  the  shore  block  alone,  with 
its  boundary  lines  on  all  sides  precisely  de- 
fined by  means  of  the  plat,  the  ordinary  and 
unlimited  rights  of  riparian  ownership 
should  pass  with  the  deed,  so  that  the  grantee 
should  acquire  thereby  the  exclusive  right 
to  occupy,  improve,  and  use  for  his  own 
benefit  all  the  platted  blocks  and  streeta 
lying  beyond.  If,  under  such  circumstances, 
a  conveyance  of  the  bl^ck  situate  on  the  shore 
would  nave  been  deemed  not  to  have  been 
intended  to  transfer  to  the  grantee  the  exist- 
ing property  rights  in  respect  to  the  platted 
lands  beyond  tne  shore,  then,  for  the  same 
reason,  the  gradual  retirement  of  the  shore- 
line, until  the  plaintiff's  block  has  come  to- 
be  on  the  water-front,  has  been  of  no  effect 
to  vest  in  him  any  property  rijphts  in  respect 
to  such  submerged  blocks.  The  conveyance 
of  a  platted  inland  block  was  as  much  sub- 
ject to  the  effect  of  the  platting  as  a  convey- 
ance of  a  riparian  block  would  be ;  and  if 
in  the  latter  case  the  ordinary  riparian 
rights, — that  is,  the  exclusive  right  to  oc- 
cupy improve,  reclaim,  and  use  the  blocks 
lying  in  the  water, — would  not  pass,  then, 
for  the  same  reason,  the  gradual  retirement 
of  the  shore-line  would  not  be  incidentally 
attended  with  the  consequence  of  vesting 
such  rights  in  the  plaintiff.  He  took  bis 
title  subject  to  the  existence  of  rights  which, 
at  least  as  between  parties  claiming  under 
the  common  grantor  and  in  accordance  with 
the  platting,  had  ceased  to  depend  upon  the 
location  of  the  shore- line,  or  to  be  affected 
or  devested  by  the  shifting  of  that  line. 
We  have  treated  the  conveyance  to  the  gran- 
tor of  the  plaintiff  as  having  been  made 
with  reference  to  the  plat.  It  is  true  that 
the  finding  of  the  court  does  not  show  that 
the  conveyance  was  in  terms  so  made,  and 
that  probably  would  not  be  necessary  to  affect 
the  grantee  in  the  manner  above  considered. 
We  suppose,  however,  that  we  are  Justi- 
fied in  assuming  that  the  conveyance  was 
really,  if  not  In  express  terms,  made  with 
reference  to  the  plat,  not  only  from  the  find- 
ing that  the  conveyance  was  of  the  platted 
block  numbered  108  of  Rice's  Point,  but  be- 
cause the  plaintiff  in  his  complaint  alleges 
his  ownership  of  the  block  so  described,  **  ac- 
cording to  the  recorded  plat  thereof,  ^  etc. 

The  conclusions  which  we  have  expressed, 
as  to  the  power  of  a  riparian  owner  upon  a 
body  of  water,  which  does  not  form  a  bound- 
ary between  his  own  and  a  neighboring 
estate,  by  his  own  act  to  dissociate  his  ri- 
parian rights  in  the  submerged  lands  from 
his  principal  estate  and  with  the  consequences- 
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here  indicated,  naturally  and  logically 
follow  from  our  former  decisions  above  cited, 
and  we  know  no  good  reason  why  those  de- 
cisions should  not  be  followed  to  the  results 
here  stated.  The  undoubted  and  exclusive 
owners  of  riparian  rights,  of  rights  in  real 
property  susceptible  of  enjoyment  independ- 
ent of  the  riparian  lands,  are  thus  held  to 
be  competent,  not  only  to  themselves  use 
valuable  property,  the  right  to  use  which 
belongs  exclusively  to  them,  but,  if  more 
desirable,  to  dispose  of  their  rights  so  that 
their  grantees  may  make  the  property  useful. 
Purchasers  of  the  principal  estate,  after  the 
riparian  rights  have  been  by  any  means  dis- 
sociated therefrom,  acquire  all  that  the^ 
purchase.  It  is  no  hardship  if,  as  in  this 
case,  the  purchaser  of  a  part  of  the  platted 
inland  is  denied  the  advantage  of  claiming, 
to  the  exclusion  of  former  owners,  interests 
in  property  which  he  never  purchased,  and 
probably  never  expected  to  acquire,  and 
which,  if  it  vests  in  him  at  all,  does  so  only 
by  means  which  may  be  fitly  called  ac- 
cidental. And  on  the  other  hand,  if  we 
have  rightly  declared  and  applied  legal 
principles,  those  who  have  purchased  and 
acquired  the  unquestioned  and  exclusivQ 
right  of  the  riparian  owner  to  occupy'and 
enjoy  the  use  of  platted  lands  beyond  the 
line  of  the  shore,  whether  or  not  they  may 
have  reclaimed  the  same  from  the  water  or 
otherwise  improved  it,  retain  what  they  pur- 
chased ;  and  neither  their  grantors,  nor  those 
who  may  succeed  to  the  estate  of  the  latter 
in  any  of  the  platted  lands,  can,  by  virtue 
of  holding  or  succeeding  to  such  estates,  suc- 
cessfully claim  that  the  rights  of  the  pur- 
chasers have  b^en  devested,  upon  the  ground 
that  they  were  incident  to  the  gradually 
shifting  line  of  the  shore. 

Judgment  affirmed. 

Collins,  X,  did  not  hear  the  argument, 
and  so  takes  no  part  in  this  decision. 


ST.    PAUL   UNION  DEPOT   CO.,  Appt, 

V, 

MINNESOTA   &   NORTHWESTERN    R- 
Co.,    Bespt, 


.Minn. 
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*1.  The  object  of  the  plaintiff's  incor- 
poration considered  as  beiniar  the  combio- 
Uig  in  this  corporate  orffanization  of  all  the  rail- 
road companiea  whose  lineB  of  road  enter  or  may 
enter  the  City  of  St.  Paul,  for  the  purpose  of  pro- 
viding and  maintaining  depot  and  othor  railroad 

«Head  notes  by  Dickinson,  X 


faoIlitieB  for  the  common  benefit  of  all  8uoh  rail- 
road companies  and  of  the  public. 
&•   In  view  of  tiiis  purpose*  and  constru- 
ing the  provisions  of  tiiis  charter*— Held, 

that  railroad  companies  entering  the  city  since 
this  corporate  organization,  are  entitled,  for  the 
purpose  of  becoming  members  of  the  corpora- 
tion, and  sharing  In  and  contributing  to  the  bene- 
fits of  the  organization,  to  subscribe  for  and  pur- 
chase a  proper  proportion  of  its  stock  at  its  par 
value. 
8*  If  necessary  for  tiiis  purpose*  and  for 
a  proper  apportionment  of  the  stock,  the  exist- 
ing members  may  be  required  to  surrender  or 
sell  a  part  of  the  stock  held  by  them. 

(August  24, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsaj  County  in 
favor  of  defendant  and  from  an  order  denying 
a  motion  for  leave  to  file  a  supplemental  reply 
in  an  action  brought  to  enjoin  defendant  from 
connecting  its  tracks  with  those  of  the  plain- 
tiff until  it  had  complied  with  plaintiff's  regu- 
lations and  by-laws  and  had  become  the  owner 
of  a  certain  number  of  shares  of  plaintiff's 
stock  at  a  specified  value.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Norris,  for  appellant: 

The  power  of  a  corporation  to  issue  stock 
and  to  receive  money  therefor  is  a  corporate 
franchise,  thctexercise  of  which  is  vested  in  the 
discretion  of  its  board.  But  this  discretion  is 
not  unlimited.  It  is  subject  to  the  duty  of  the 
board  to  give  pro  rata  preference  to  the  exist- 
ing stockholders  as  first  and  best  entitled  to 
fruitage  of  their  previous  investment  and  la- 
bor ;  and  no  majority  of  the  stockholders  can 
in  this  respect  enlarge  the  powers  of  the  board. 
If  the  corporation,  either  through  its  officers, 
directors  or  a  majority  of  its  stockholders,  mav 
dispose  of  the  new  stock  to  whomsoever  it 
will,  at  whatever  price  it  may  fix,  then  it  has 
the  power  to  diminish  the  value  of  each  share 
of  old  stock  b^  letting  in  other  parties  to  an 
equal  interest  in  the  surplus,  and  in  the  good 
will  or  value  of  the  established  business. 

Jones  V.  Morrison,  31  Minn.  140. 

A  corporation  cannot  issue  new  shares  at  less 
than  their  full  market  value,  except  by  equal 
distribution  amon^  all  shareholders. 

1  Morawetz,  Pnv.  Corp.  2d  ed.  §  464,  and 
cases  cited. 

The  interest  of  each  individual  shareholder  is 
a  share  of  the  net  proceeds  of  the  capital  stock 
of  the  corporation,  when  brought  into  one 
fund. 

Boone,  Corp.  §  106. 

Messrs.  Lusk,  Bunn  ft  Hadley  for  re- 
spondent. 


Not*,— Formation  of  union  depots. 

A  contract  to  form  a  corporation  to  acquire  real- 
ty to  furnish  terminal  facilities  for  railroad  com- 
panies Is  not  against  public  policy.  King  v.  Barnes, 
12  Cent.  Hep.  204, 109  N.  Y.  2W. 

That  one  of  the  railroad  companies  to  be  bene- 
fited by  the  agreement  reimbursed  one  of  the  par- 
ties for  advances  for  the  purchase  of  realty  is  no 
reason  why  his  associates  sbould  not  respond  to 
him  for  such  advances,   ibid. 

The  rights  and  liabilities  of  the  parties  as  among 
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themselves  are  enforced  upon  principles  applicable 
to  partnership  transactions.    IMd. 

That  certaio  parties  to  the  contract  were  officials 
of  the  railroad  companies  does  not  deprive  them  of 
their  individual  interest    Ibid. 

The  Union  Yards  &  Transit  Company  of  Chicago 
having  by  charter  the  right  to  own  and  operate  its 
railway,  and  to  connect  its  yard  with  all  railroad 
lines  running  into  the  city,  is  subject  to  the  same 
duties  and  liabilities  to  the  public  and  individuals 
as  all  railroad  companies.  Pennsylvania  Co.  v.  Bl> 
lett,  1B2  ni.  664. 
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Dickinson*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  domestic  corporation,  the 
general  object  of  the  organization  of  which 
may  be  said  to  have  been  to  secure  and  afford 
necessary  depot  and  terminal  facilities  for  rail- 
roads running  into  the  City  of  St.  Paul,  by 
means  of  a  combination  of  all  such  railroads 
for  that  purpose.  Its  stockholders  are  various 
railroad  corporations,  at  present  five  in  num- 
ber, operating  lines  of  railroad  running  into 
that  city.  The  defendant,  a  domestic  corpora- 
tion with  a  line  of  railroad  running  into  the 
city,  desires  to  avail  itself  of  the  l^nefits  af- 
forded by  the  plaintiff's  incorporation,  and 
claims  the  right  so  to  do.  In  this  action  it  was 
decided  in  the  district  court  that,  in  order 
that  the  defendant  be  entitled  to  such  benefits, 
it  must  become  the  owner  of  a  proper  propor- 
tion (one  sixth)  of  the  stock  of  the  plaintiff  corpo- 
ration. Of  the  whole  amount  of  stock  author- 
ized, there  was  still  unissued  more  than  the 
amount  required  for  this  purpose,  and  the  plain- 
tiff was  willing  to  sell  such  stock  to  the  defend- 
ant at  what  the  plaintiff  deemed  to  be  the  actual 
value  of  it  (a  price  much  above  the  par  value), 
and  thereupon  to  admit  the  defendant  to  the 
enjoyment  of  the  benefits  desired  by  the  latter; 
but  the  defendant  contends  that  it  should  be 
allowed  to  purchase  its  proper  proportion  of 
the  stock  at  its  par  value,  without  regard  to  the 
fact  that  the,  property  held  by  and  devoted  to 
the  use  of  the  Depot  Company  may  have  great- 
ly increased  in  value.  The  principal  contro- 
versy on  this  appeal  is  whether  the  defendant 
should  be  required  to  pay  more  than  the  par 
value  for  the  stock.  In  deciding  this  question, 
attention  is  directed  to  the  peculiar  nature  and 
objects  of  the  plaintiff's  incorporation. 

We  had  occasion  to  consider  this  subject  for 
another  purpose  in  State  v.  St,  Paul  Union 
Depot  Co.,  42  Minn.  142,  6  L.  R.  A.  234,  and 
the  opinion  in  that  case  so  fully  sets  forth 
the  character  and  objects  of  tne  corpora- 
tion that  we  will  avoid  repetition  by  here 
referring  to  that  statement.  We  are  of  the 
opinion  that  it  was  rightly  decided  that  the 
defendant  should  only  be  required  to  pay  the 
par  value  of  the  stock,  which  is  all  that 
any  of  the  companies  composing  the  corpora- 
tion have  heretofore  paid  for  their  stock 
therein.  This  conclusion  is  most  consistent 
with  the  purposes  and  intention  entering  into 
the  plan  of  incorporation,  as  shown  in  the  arti- 
cles adopted,  and  in  the  Special  Law  of  1879 
(chap.  318).  which  was  accepted  by  the  corpo- 
ration, and  became  a  part  of  the  law  of  its  ex- 
istence. It  seems  apparent  that  the  object 
sought  to  be  accomplished  was  to  bring  all  the 
railroads,  whose  lines  of  road  should  enter  the 
city,  into  a  legal  acting,  efiftcient  combination, 
as  a  convenient  and  advantageous  means  of 
providing  and  maintaining  suitable  depot  and 
terminal  facilities,  for  the  common  use  of  all 
the  roads,  facilitating  transfers  from  one  line 
of  road  to  another,  and  contributing  to  the 
convenience  and  advantage  both  of  the  railroad 
companies  and  of  the  public.  The  scheme 
contemplated  the  combination,  not  only  of  the 
railroads  entering  the  citv  at  the  time  the  or- 
ganization was  effected,  but  of  such  as  should 
come  thereafter.  It  was  doubtless  considered 
that  it  would  not  only  be  advantageous  for  the 
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new  companies  to  enter  the  combination,  but 
desirable  on  the  part  of  the  previous  membeni 
that  they  should  do  so.    For  the  most  complete 
accomplishment  of  some,  at  least,  of  the  ob- 
vious purposes  contemplated,  such  a  general 
combination  was  to  be  desired.    Not  only  did 
the  original  articles  of  incorporation  indicate 
that  it  was  intended  that  the  contemplated  fa- 
cilities should  be  "  open  alike  to  the  use  [under 
proper  regulations]  of  all  railroads  now  con- 
structed, or    which    may   be   hereafter  con- 
structed, to  or  into  the  said  city;  "  but,  by  the 
special  law  above  referred  to,  any  such  corpo- 
ration was  empowered  to  **  subscribe  to  the 
capital  stock  of  the  said  St.  Paul  Union  Depot 
Company,  or  become  a  stockholder  thereof; " 
and  upon  becoming  the*  owner  of  such  a  num- 
ber of  shares  of  the  stock  "  as  shall  be  deemed 
equitable  by  the  board  of  directors  of  the  said 
St.  Paul  Depot  Company,  and  upon  executing 
an  agreement  to  conform  to  its  by-laws  ana 
regulations,  and  to  pay  such  charges  as  are  re- 
quired to  be  paid  by  the  other  railroad  com- 
panies, any  such  company  is  declared  to  be  en- 
titled to  elect  or  appoint  one  member  of  the 
board  of  directors.    By  section  4  it  is  declared: 
"There   shall    be    no   unjust  discrimination 
against  or  in  favor  of  any  railroad  corporation 
or  railroad  company  usine,  or  desiring  to  use, 
the  said  road,  tracks,  and  union  depot  of  the 
said  the  Saint  Paul  Union  Depot  Company,  but 
the  terms,  conditions,  and  regulations  adopted 
for  the  same  shall  be,  as  far  as  practicable,  uni- 
form, and  apply  alike  to  all  railroads  using,  or 
desiring  to  use,  the  said  road,  tracks,  and  unioi 
depot  of  the  said  the  St.  Paul  Union  Depot 
Company."    As  being  significant  of  the  inten- 
tion that  only  the  par  value  should  be  reouired 
to  be  paid  by  a  railroad  company  entitled  to 
acquire  a  membership  in  this  corporation,  it  is 
to  be  noticed  that,  while  it  was  obviously  in- 
tended that,  from  time  to  time,  subsequent  to 
the  corporate  organization,  other  railroad  com- 
panies were  to  become  the  owners  of  stock,  and 
become  members  of  this  corporation,  provision 
is  made,  as  above  indicated,  for  determining  or 
apportioning  the  number  of  shares  which  any 
such  railroad  company  should  take,  while  do 
provision  is  made  respecting  the  price  to  be  paid 
therefor.    Both  the  original  articles  of  incor- 
poration and  the  amended  articles,  adopted  in 
1884,  however,  provide  that  the  stock  shall  be 
divided  into  a  specified  number  of  shares,  of 
$100  each.    All  this  is  naturally  consistent  with 
the  theory  that  all  the  companies  whose  roads 
enter  the  city  should  be  permitted  to  take  tiieir 
proper  proportion  of  the  stock,  as  subscribers, 
at  the  value  named  in  the  articles  of  incorpora- 
tion.   Thus  would  the  "conditions"  under 
which  different  companies  might  be  entitled  to 
the  benefits  to  result  from  the  combination  be, 
"as  far  as  practicable,  uniform,  and  apply  alike 
to  aU,"  as  the  special  law  requires.    On  the 
other  hand,  if  effect  be  given  to  the  claim  of 
the  plaintiff,  and  if  its  theory  as  to  the  increased 
value  of  the  depot  property,  and  hence  of  its 
stock,  be  correct,  it  might  directly  result  in  as 
inequality  of  burden  between  the  corporations 
sharing  alike  in  the  benefits  of  the  organization, 
which  would  be  quite  contrary  to  the  provisions 
of  the  special  law,  and  to  the  obvious  purposes 
of  the  corporate  organization.    The  nve  com- 
panies constituting  the  present  membership 
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paid  for  their  stock  at  the  par  value  of  $100  per 
share;  but  it  is  demanded  of  this  defendant  that 
it  pay  for  its  proper  proportion  of  the  stock  at 
the  rale  of  $342.86  per  share,  amounting  to 
$200,000  for  one  sixth  of  the  stock.  It  may  he 
readily  seen  that  the  admission  of  new  members 
opon  such  terms  might  provide  funds  sufficient 
to  pay  oft  the  whole  indebtedness  of  the  corpo- 
ration ($250,000),  and.  if  the  stock  is  to  be  re- 
apportioned as  new  members  come  in,  so  as  to 
preserve  equality  in  the  amount  of  stock  held. 
It  would  reimburse  to  the  companies  now  com- 
posing the  corporation  all  that  their  stock  had 
cost  them,  thus  giving  to  them  the  advantages 
and  benefits  of  the  combination  at  the  expense 
of  the  junior  members  of  the  corporation. 

In  view  of  the  peculiar  purposes  for  the  oc- 
complishment  of  which  this  corporation  exists, 
of  the  means  contemplated  and  adopted  for  se- 
curing such  purposes,  and  of  the  conditions  re- 
lating to  the  holding  of  its  stock,  there  would 
seem  to  be  not  much  propriety  in  assigninK  to 
it  a  commercial  or  market  value  greater  than 
that  fixed  in  the  corporate  articles.  It  is  difii- 
cult  to  understand  how  it  could  commercially 
bear  a  value  greater  than  that,  if,  indeed,  it  can 
be  said  to  have  a  commercial  value.  The  title 
of  the  property  which  the  corporation  acquired, 
improved,  and  occupies,  and  upon  which  the 
alleged  increase  in  the  value  of  the  stock  may 
be  supposed  to  rest,  is  not  an  unqualified  title 
in  fee  simple.  It  is  conditioned  upon  the  con- 
tinued use  of  the  premises  for  the  specified 
corporate  purposes.  Its  value  to  the  corpora- 
tion, or  to  its  members,  consists  in  its  practical 
usefulness;  its  adaptation  to  the  actual  uses  of 
the  organization.  That  usefulness  is  not  af- 
fected by  any  enhancement  in  the  commercial 
value  of  the  land.  The  plan  of  incorporation 
was  not  to  secure  a  profit  to  the  corporation  or 
to  its  members,  in  the  ordinary  sense  of  the 
term,  but  to  unite  the  several  railroad  compa- 
nies in  the  undertaking  of  providing  and  main- 
taining necessary  railroad  facilities  for  their 
common  benefit,  as  well  as  for  that  of  the 
public.  The  income  was  chiefly  derived  from 
the  members  themselves,  by  tolls  or  rates  for 
the  use  of  the  depot  and  other  railroad  facilities, 
and  was  graduated  to  meet  the  necessary  cur- 
rent expenses,  and  to  pay  interest  on  its  bonded 
indebtedness,  and  6  per  cent  interest,  and  no 
more,  on  the  stock.  To  a  large  extent,  at  least, 
the  amounts  of  interest  received  by  stock- 
holders may  be  said  to  come  from  tolls  or  rates 
paid  by  themselves.  There  could  be  no  profit, 
such  as  could  enhance  the  value  of  slock,  de- 
rived from  an  income  paid  by  the  stockholders 
themselves.  The  right  to  hold  this  stock,  and 
to  enjov  the  benefits  of  the  organization,  is  re- 
stricted to  railroad  corporations  whose  lines  of 
road  enter  the  City  of  St.  Paul;  and  by  the  ac- 
tion of  the  corporation  its  stock  is  made  subject 
to  be  forfeited  if  the  Railroad  Company  holding 
it  faite  to  avail  itself  of  the  use  of  the  facilities 
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afforded,  and  to  pay  the  tolls  and  rentals 
charged.  By  resolution  of  the  corporation,  it 
is  provided  that  the  stock  shall  not  be  trans- 
ferable. These  considerations,  from  which  it 
would  seem  to  be  improbable  that  this  stock 
can  bear  a  value  above  par,  also  go  to  support 
the  view,  already  expressed,  that  it  was  not 
originally  contemplated  that  any  other  than  the 
fixed  par  value  should  be  paid  by  the  corpora- 
tions who  should  be  entitled  to  become  stock- 
holders, and  to  share  in  and  contribute  to  the 
benefits  of  the  organization.  As  it  could  have 
hardly  been  anticipated  that  the  stock  would 
come  to  have  a  value  greater  than  the  price 
fixed  in  the  articles  of  incorporation,  it  may 
readily  be  supposed  that  no  other  price  was  in- 
tendea  to  be  paid  for  it.  This  view  of  the 
matter  is  most  consistent,  not  only  with  what 
is  expressed  in  the  articles  and  in  the  special 
law,  but  with  the  significant  omutsion,  already 
referred  to,  to  make  provision  with  reference 
to  the  price  to  be  paid  for  stock  subscribed  for. 
It  is  consistent,  too,  with  the  construction 
which  the  corporation  itself  seems  to  have 
hitherto  adopted  and  applied: 

After  the  rendition  of  the  judgment  in  this 
action,  the  plaintiff  moved  for  leave  to  file  a 
supplemental  reply,  alleging  that,  since  the 
completion  of  the  trial,  the  pl&intiff  had  offered 
to  issue  and  sell  to  its  present  stockholders,  at 
its  par  value,  all  the  stock  which  it  is  author- 
ized to  issue  (the  limit  being  $500,000),  and  that 
three  of  the  five  stookholders  had  elected  to  take 
their  proper  proportion  of  it.  This  is  alleged 
to  have  been  necessary  as  a  means  for  providmg 
funds  for  making  neede«l  improvements  in  the 
depot  facilities,  and  which  have  been  made  at 
an  expense  of  more  than  $130,000.  The  mo- 
tion was  denied,  and  the  plaintiff  has  appealed 
both  from  the  order  denying  the  motion  and 
from  the  judgment.  We  think  that,  for  at 
least  two  reasons,  the  court  was  justified  in  re- 
fusing the  plaintiff's  application.  One  is  that 
it  does  not  appear  that  all  of  the  unissued  stock 
has  been  or  will  be  taken  by  the  present  mem- 
bers of  the  corporation,  or  that  enough  will  not 
remain  to  be  issued  to  this  defendant  in  ac- 
cordance with  the  judgment.  The  other  reason 
is  that,  even  if  all  the  stock  had  been  issued  to 
the  existing  members  of  the  corporation,  the 
defendant  would  still  be  entitled  to  an  appor- 
tionment and  transfer  to  it  of  its  proper  share 
of  the  stock;  and  for  that  purpose  the  present 
stockholders  should  surrender  so  much  of  the 
stock  held  by  them  as  may  be  necessary.  They 
received  and  hold  the  stock  subject  to  this  con- 
dition. The  obvious  and  expressed  purposes 
of  the  corporation  are  not  to  be  frustrated  by  al- 
lowing the  existing  stockholders  to  take  and  to 
hold  all  the  stock  so  as  to  exclude  other  corpo- 
rations from  participation.  That  would  be  op- 
p>osed  to  the  purposes  for  which  the  corporation 
has  its  existence. 

Order  and  Judgment  affirmed. 
37 
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deen,  Appt. 
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Amvupety  upon  a  contractor's  bond  con- 
ditioned to  save  harmlesB  the  owner  from  any 
claims  for  materials  or  labor  used  in  the  construc- 
tion of  the  building,  is  discharged  from  liability 
if  the  owner  without  his  consent  pays  over  to  the 
contractor  money  which  the  building  contract 
provides  he  shall  retain  in  his  possession  until 
final  settlement  for  the  discharge  of  claims;  at 
least  such  will  be  the  result  if  such  money  would 
have  canceled  all  claims. 

(September  16, 1891.) 

APPEAL  by  defendant  N.  P.  Lundeenfrom 
a  judgment  of  the  Superior  Court  for  San 
Diego  County  in  favor  of  plaintiff  in  an  action 
upon  a  contractor's  bond  brought  to  recover  the 
amount  which  plaintiff  alleged  that  he  was 
compelled  to  pay  because, of  defendant's  fail- 
ure to  satisfy  certain  mechanics'  liens  in  ac- 
cordance with  the  provisions  of  the  bond.  He- 
versed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesers.  Parrish*  Mossholder  ft  Lewis* 
for  appellant: 

There  is  no  principle  of  law  or  equity  that  will 


permitja  beneficiary  of  a  bond  to  bring  about  a 
loss  by  his  own  gross  misconduct  and  then 
compel  the  surety  to  make  good  such  loss. 

Brandt,  Suretyship  &  Guaranty,  §  886. 

The  obligee  can  do  nothing  that  would 
change  or  increase  the  liability  of  the  surety 
without  at  once  releasing  the  surety  from  lia- 
bility on  his  contract. 

See  Brandt,  Suretyship  &  Guaranty,  §g  79, 
108,  878,  386,  457;  Law  v.  East  India  &.  4 
Ves.  Jr.  824. 

Mr.  Carl  Schutxe  for  respondent. 

De  Haven*  «7i,  delivered  the  opinion  of 
the  court." 

The  (.defendant,  Lundeen,  was  a  surety  for 
i  his  co-defendants,  Allspaugh  and  Hall,  upon  a 
bond  executed  to  plaintiff  to  indemnify  and 
save  him  harmless  against  any  claims  or  liens 
for  material  or  labor  used  or  employed  by  his 
principals  in  the  construction  of  a  building, 
which  they  had  theretofore  contracted  to  erect 
for  plaintiff.  The  contract  price  for  the  con- 
struction of  the  building  was  $8,000,  and  by 
the  terms  of  the  building  contract  the  plaintiff 
was  authorized  to  retain  one  fourth  of  that 
sum  in  his  hands  until  final  settlement  between 
the  parties  thereto.  The  complaint  alleges 
"  that  after jthe  time  said  house  had  been  fin- 
ished, and  when  final  settlement  was  made  as 
per  contract  aforesaid,  there  were  good  and 
valid  claims  and  demands  and  liens  for  mate- 


NoTB.— Sureties'  liabiUty  not  to  be  extended  by  im- 
plication. 

The  liability  of  a  surety  is  not  to  bo  extended  by 
impilcatiOD.  To  the  extent,  and  In  the  manner, 
and  under  the  circumstances,  pointed  out  in  his  ob- 
llflratlon,  he  is  bound,  and  no  farther.  It  is  not 
sufficient  that  he  may  sustain  no  injury  by  a 
changre  in  the  contract,  or  that  it  may  even  be  for 
his  benefit.  He  has  a  rl^ht  to  stand  upon  the  very 
terms  of  his  contract:  and-  if  he  does  not  assent  to 
any  variation  of  it.  and  a  variation  is  made.  It  is  fatal. 
Miller  V.  Stewart,  22  U.  S.  9  Wheat.  703,  6  L.  ed.  196; 
Anderson,  Law  Diet,  title,  Surety,  See  also  M*Kay 
V.  McDonald,  6  Ala.  888;  Granite  Bank  v.  EUis,  43 
Me.  867;  Beed  v.  Garvin,  12  Serg.  &  R.  100;  Ludlow 
V.  Simond,  2  Gai.  Gas.  88. 

The  liability  of  a  surety  Is  always  strictisgimi 
juris^  and  may  not  be  extended  by  construction  be- 
yond his  specific  engagement.  National  Mechanics 
Bkg.  Aflso.  V.  Gonklingr,  90  N.  Y.  116. 

The  courts  are  not  concerned  with  the  inquiry 
whether  the  alteration  is  prejudicial  or  beneficial 
to  the  surety.  This  is  immaterial.  He  is  sponsor 
for  one  contract  and  but  one,  and  no  one  has  a 
right  to  make  another  contract  for  him.  Fellows 
V.  Prentiss,  8  Denlo,  621.  See  also  Ludlow  v. 
Simond,  sujmi;  Ward  v.  Stahl,  81  N.  Y.  406;  Barnes 
V.  Barrow,  61 N.  Y.  89. 

It  is  an  elementary  rule  regulating  the  liability 
of  sureties  that  they  can  only  be  charged  when 
the  case  is  brought  within  the  strict  terms  of  their 
contract  (Birckhead  v.  Brown,  6  Hill,  685);  and  that 
their  liability  is  not  to  be  so  extended  by  implica- 
tion as  to  embrace  purposes  and  objects  not  orifirl- 
nally  contemplated  by  the  parties.  McGluskey  v. 
Cromwell.  11  N.  Y.  598. 

This  principle  applies  with  equal  force  to  sureties 
upon  a  bond.  United  States  v.  Kirkpatrick,  22  U. 
S.  9  Wheat.  720,  6  L.  ed.  199;  Birokhead  v.  Brown 
and  McGluskey  v.  Cromwell,  euma;  McMicken  v. 
Webb,  47  U.  S.  6  How.  292, 12  L.  ed.  448. 
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The  alteration  of  the  obligation  of  a  surety  with 
out  his  knowledge  or  consent  extinguishes  his  ob- 
ligation and  discharges  the  surety.  People  v. 
Vilas,  86  N.  Y.  460;  Martin  v.  Thomas,  65  U.  &  24 
How.  817,  16  L.  ed.  690;  Miller  v.  Stewart,  22  U.  S. 
9  Wheat.  702,  6  L.  ed.  195. 

A  surety  is  not  liable  beyond  the  express  terms 
of  his  contract,  even  where  liquidated  damages  are 
provided  for  its  breach;  and  the  liability  of  the 
surety  cannot  exceed  the  penalty  agreed  upon. 
Tunison  v.  Cramer,  5  N.  J.  L.  498;  Dickeraon  v. 
Cook,  8  Duer,  824;  Clark  v.  Bush.  3  Cow.  151:  Lud- 
low V.  Simons,  2  Gai.  Gas.  1;  Walsh  v.  Bailie,  10 
Johns.  180;  Penoyer  v.  Watson,  16  JohuEU  100;  Man- 
hattan Gaslight  Co.  v.  Ely,  89  Barb.  174. 

What  acts  will  release  the  surety. 

The  surety  may  be  released  by  substitution. 
Held  V.  Nunnelly,  24  Ark.  866;  Molntyre  v.  Borst, 
26  How.  Pr.  411. 

Or  the  creditor  may  discharge  him  by  a  parol  dec- 
laration that  be  will  look  to  others  for  relief.  Harris 
V.  Brooks.  21  Pick.  196;  Foster  v.  Walker,  84  Miss. 
865;  Hopev.  Eddin^ton,  Hill  &  D.  Supp.  48. 

Any  fraudulent  conduct  of  the  creditor  will  re- 
lieve the  surety  from  liabiUty.  Franklin  Bank  v. 
Cooper,  86  Me.  179;  Ham  v.  Greve,  84  Ind.  19;  Sblve- 
ly  V.  United  States,  5  Watts,  882;  Peacock  v.  Chap- 
man, 8  La.  Ann.  87. 

And  if  the  creditor  prevents  performance,  the 
surety  will  be  discharged.  Trustees  of  Section  16 
V.  Miller,  3  Ohio,  261;  Blest  v.  Brown,  4  DeG.  F.  & 
J.  867. 

So  where  the  surety  abandons  an  appeal  from  a 
judgment  rendered  against  the  principal  and  him- 
self on  the  faith  of  the  oreditor*8  promise  that  he 
will  seek  Indemnity  from  the  principal  alone,  the 
surety  is  released.  Wlmberly  v.  Adams,  61  Qsl,  423. 
See  tiote  to  Best  v.  Johnson  (Gal.)  8  L.  B.  A.  168w 


1891. 


State  of  Mibsouri  v.  ARicaTBONQ. 


419 


rial  and  labor  expended  and  lised  in  the 
building,  construction,  and  finishing  said 
house,  in  excess  of  the  contract  price  of  said 
building,  to  the  amount  of  one  thousand  eight 
hundred  seventeen  25-100  dollars;"  and  that  by 
reason  of  the  failure  of  the  contractors  tb  dis- 
charge them  the  plaintiff  was  compelled  to  pay 
the  same  after  having  paid  the  full  contract 
price  for  the  house.  This  action  is  brought 
against  the  principals  and  sureties  on  the  bond 
referred  to,  to  re«over  the  amount  so  paid  by 
plaintiff.  The  plaintiff  recovered  judgment 
in  the  superior  court,  and  from  that  judgment 
the  defendant  Lundeen  prosecutes  this  appeal. 
The  judgment  cannot  be  sustained  upon  the 
facts.  The  appellant  Lundeen  was  a  surety, 
and  as  money  sufiicient  to  satisfy  all  of  the 
liens  mentioned  in  the  complaint  was,  or  ought 
to  have  been,  in  the  hands  of  the  plaintiff  at 
the  time  of  his  settlement  with  the  contractors, 
he  should  have  so  applied  it,  instead  of  paying 
it  to  the  contractors.  This  balance  was  to  be 
retained  in  his  hands  as  an  additional  security 
against  liens  upon  the  building,  and  in  equity 
he  held  the  same  also  for  the  benefit  of  the 
sureties.  It  was  a  special  fund  to  which  they 
had  a  right  to  look  for  their  indemnity,  and  in 
view  of  which  it  must  be  supposed  that  they 
assumed  the  obligation  of  sureties,  as  the 
original  contract  is  referred  to  in  the  bond  as 
the  inducement  or  consideration  for  its  execu- 
tion, and  the  plaintiff  was  not  authorized  to 
surrender  it  without  their  knowledge  or  con- 
sent, and,  having  done  so,  the  appellant  was 
discharged.  Bragg "v.  Shain,  49  Cal.  131;  Tay- 
lor V.  Jeter,  28  Mo.  244.  In  this  latter  case 
the  court  used  this  language:  **The  contract 
duty  of  this  builder  was  to  furnish  the  mate- 
rials and  do  the  labor,  and  he  failed  in  both 
respects  when  he  allowed  the  building  to  be 


incumbered  with  these  liens.  The  owner, 
having  notice  of  them,  and  paying  what,  by 
the  substantial  terms  of  the  contract  he  was 
entitled  to  retain  until  they  were  removed,  vol- 
untarily abandoned  an  ample  fund,  which,  ac- 
cording to  the  conditions  of  the  contract,  was^ 
to  accumulate  in  bis  own  hands  as  the  primary 
security  for  its  due  performance,  and  in  which 
the  surety  had  an  equal  interest  with  himself. 
He  must,  therefore,  bear  the  loss  occasioned  by 
his  own  negligence  or  folly." 

This  is  an  elementary  rule  of  law  governing 
the  relation  of  principal  and  surety,  and  is 
thus  stated  by  the  Master  of  the  Rolls  in  Law 
V.  Eki$t  India  Co,,  4  Ves.  Jr.  829.  'It  cannot 
be  contended,  upon  any  principle  that  prevails 
with  regard  to  principal  and  surety,  that  when 
the  principal  has  left  a  sufficient  fund  in  the 
hands  of  the  obligee,  and  he  thinks  fit,  instead 
of  retaining  it  in  his  hands,  to  pay  it  back  to 
the  principal,  the  surety  can  be  called  upon." 

The  failure  of  the  plaintiff  to  retain  this 
balance,  or  to  apply  it  for  the  satisfaction  of 
the  obligation  for  which  the  appellant  was 
surety,  does  not  present  the  case  of  a  mere 
neglect  upon  the  part  of  a  creditor  to  insist 
upon  a  set-off  in  his  favor,  arising  out  of  some 
other  transaction,  before  paying  what  might 
be  due  on  a  particular  contract,  but  was  the 
neglect  to  resort  to  a  fund  already  in  his 
hands  for  his  own  protection,  in  the  very  mat- 
ter for  which  the  defendant  was  a  surety,  and 
which  fund  was  therefore  charged  with  a  trust 
in  favor  of  appellant,  and  its  surrender  without 
his  consent  constitutes  a  defense  to  this  action. 

Judgment  reversed  a»  to  appellant  Lundeen, 


We   concur: 
stein,  J, 


McF&rland»    J.;    Sharp- 
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STATE  OP  MISSOURI 

A.  G.  ARMSTRONG.  Appt, 

(....Mo ) 

An  oath  <m  the  **be8t  knowledge  and 


belief**  of  the  prosecutrix  is  a  sufficient  verifi- 
cation to  an  information  for  criminal  libel. 

8.  Duplicity  in  an  information  which 
amounts  only  to  surplusage  is  not  ground  for 
motion  in  arrest. 

8*  An  information  need  not  all  be  writ- 
ten by  the  prosecuting  attorney  himself. 


ffOTB.— Libel  defined. 

A  libel  is  a  malicious  defamation,  expressed 
either  in  writing,  printing,  or  by  signs  or  pictures, 
or  the  like,  tending  to  blacken  the  memory  of  one 
who  Is  dead,  or  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation,  or  publish  the  natural  or  al- 
leged defects  of  one  who  is  alive,  and  thereby  to 
expose  him  to  public  hatred,  contempt,  or  ridicule. 
See  Desty,  Gal.  Penal  Ck)de,  8  248,  and  noU. 

Of  libel  in  general. 

Libel  is  an  ofTense  under  the  law  both  of  England 
and  of  the  States  of  the  Union.    Com.  v.  Holmes, 

17  Mass.  336;  Com.  v.  Chapman,  13  Met.  88:  State  v. 
Bumham,  9  N.  H.  34. 

It  is  a  representation  in  writing  or  by  pictures, 
calculated  to  lead  to  any  act  which,  when  done,  is 
indictable.     Com.  v.  Clap,  4  Mass.  163;  Statev.Far- 
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ley,  4  McCord,  L.  817;  Steele  v.  Southwick,  9  Johns. 
314. 

Any  publication  which  tends  to  excite  people  to 
the  commission  of  any  crime  is  a  libel.  Starkie, 
Slander  &  Libel,  S 16S. 

A  malicious,  publication  in  printing,  writing, 
signs,  or  pictures,  tending  to  injure  reputation,  dis- 
grace and  degrade  a  person,  and  lower  him  in  the 
esteem  of  the  world,  or  bring  him  into  public  ha- 
tred, contempt,  or  ridicule  is  a  llbeL  State  v.  Jeau- 
dell.  6  Harr.  (Del.)  475:  Layton  v.  Harris,  8  Harr. 
(Del.) 406;  Rice  v.  Simmons.  2  Harr.  (Del.)  417. 

Intent  Is  an  essential  element  (Com.  v.  Snelling,. 
16  Pick.  387;  Root  v.  King,  7  Cow.  613;  Rex  v.  Beeves, 
Peake,  Ad.;Cas.  84:  Rex  v.  Harvey,  2  Bam.  &  C.  257); 
and  the  party  will  be  presumed  to  intend  the  con- 
sequences of  his  act.  See  Taylor  v.  State,  4  Ga.  14; 
Com.  V.  Snelling  and  Rex  v.  Harvey,  mpra;  Reg.  v» 
Lovett,  9  Car.  &  P.  468. 
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4.  The  words)  **Bad  Debt  Co] 
Agency  **  printed  in  large  tx)ld  type  on  enveT- 
opes  mailed  to  a  debtor,  especially  when  mailed 
Id  care  of  his  employers,  constitute  a  criminal 
libel  under  Bev.  Stat.  1889,  i  8868,  as  tenditiir  to 
**  expose  him  to  public  hatred,  contempt,  or  ridi- 
cule, or  deprive  him  of  the  benefits  of  public  con- 
fidence,^* etc. 

5.  Aereditormaybein^^^^'^'^'i^^''^ 
libel  in  permitUofl:  libelous  communications  to 
be  sent  to  bis  debtor  by  his  a«rents  or  associates 
In  a  coUectiofiT  a«rency. 

6.  A  portion  of  an  envelope  containing 
a  libel  is  not  inadmissible  in  evidence  on  a  trial 
for  criminal  libel  because  it  has;  been  unnecessa- 
rily pasted  in  the  information. 

7*  A  letter  written  by  the  debtor  pro- 
testing against  libelous  dons  from  a  col- 
lecting agency  and  claiming  that  the  debt  has 
been  paid,  on  which  the  creditor  writes  a  reply, 
is  admissible  against  the  latter  on  a  trial  for  crim- 
inal libel. 

8*   Evidence  of  specific  indebtedness  of 

the  prosecutrix  1  to  other  persons  Is  not  ad- 
missible in  behalf  of  a  defendant  in  an  action  for 
criminal  libel. 

9*   The  Jury  are  final  Judges  of  the  law 

as  well  as  of  the  facts  in  a  prosecution  for  crim- 
inal libel  under  Const.,  art.  2,  fi  14,  although  the 
judge  should  assist  and  inform  them  what  the  law 


(June  2, 1891.) 

APPEAL  bjr  defendant  from  a  judgment  of 
.  the  St.  Louis  ('ourt  of  Criminal  Correc- 
tion which  convicted  bim  of  criminal  libel. 


Statement  by  Oantt.  P.  «/.: 

This  is  a  charge  of  criminal  libel.  The  de- 
fendant lived  in  Mexico,  Mo.,  and  the  Sprague 
Collecting  Agency  did  business  in  Chicago, 
111.,  and  the  de&ndant's  firm,  consisting  of 
Kabrick,  Armstrong,  Atkins  and  Snyder,  em- 
ployed this  agency  to  do  some  collecting  for 
them;  and  among  the  claims  placed  in  its 
hands  was  one  of  $5  against  the  prosecuting 
witness,  Mary  Vincil.  The  agency  used  an 
enyelopie  which  bore  the  device  "Bad  Debt" 
in  large  letters.  The  charge  consists  in  accus- 
ing the  defendant  of  procuring  the  said  agency 
to  send  envelopes  to  the  address  of  the  said 
Mrs.  Mary  Vincil,  in  St.  Louis,  from  Chicago, 
111.,  and  that4he  said  words  so  used  on  the 
envelope  are  }ibelous.  The  information  is  as 
follows: 
"State  of  Missouri,    )  ^ 

"City  of  St.  Louis,   j*** 

•'In  the  St.  Louis  Court  of  Criminal  Cor- 
rection. St.  Louis,  March  29,  1888.  State  of 
Missouri,  Plaintiff,  v,  A.  G.  Armstrong,  De- 
fendant. Charged  with  criminal  libel.  Ber- 
nard Dierkes,  assistant  prosecuting  attorney  of 
the  St.  Louis  Court  of  Criminal  Correction, 
now  here  in  court,  on  behalf  of  the  State  of 
>]J8souri,  information  makes  as  follows:  That 
A.  G.  Armstrong,  of  Mexico,  Audrain  County, 
Missouri,  in  the  City  of  St.  Louis,  on  the  27th 
day  of  March,  1888,  and  on  divers  days  in  said 
year,  did  willfully  and  maliciously  libel  and 
defame  one  Mary  Vincil,  of  the  City  of  St. 
Louis,  by  causing  to  be  published  and  issued 
in  said  city,  and  by  having  sent  through  the 
mails  and  put  before  the  eyes  of  divers  people 
in  said  city,  a  certain  envelope,  printing,  writ- 
ing, sign,  representation  and  effigy,  as  follows: 


Whatjnecesaary  to  sustain  charge. 

To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of 
should  have  been  read  or  seen  by  another.  It  is 
enough  that  the  accused  knowingly  parted  with  the 
immediate  custody  of  the  libel, under  circumstances 
which  exposed  it  to  be  read  or  seen  by  any  other 
person  than  himself.  Desty,  Cal.  Penal  Ck)dc,  9  252, 
and  note. 

Publication  defined. 

The  offense  is  committed  by  sendinar  the  lil)el  to 
the  one  libeled,  though  it  reaches  the  ear  of  no  third 
person.  Watrous  v.  Chalker,  7  Conn.  2S8;  Swindle 
V.  State,2Yerg.  581. 

The  transmission  of  a  sealed  letter  containing 
libelous  matter  is  indictable.  Hodges  v.  State,  5 
Humph.  113;  Giles  v.  State,  6  Ga.  276. 

Incidents  of  libeL 

Whenever  an  action  lies  forlibel  without  laying 
special  damages.  Indictment  lies.  Stanton  v.  An- 
drews, 5  U.  C.  Q.  B.  O.  8.  229. 

The  provisions  of  state  statutes,  in  relation  to 
malicious  libels,  are  not  violable  of  the  constitu- 
tional guaranty  of  the  freedom  of  speech.  Morton 
V.  State,  3  Tex.  App.  510;  Com.  v.  filanding,  20  Mass. 
804.    See  Desty.  Am.  Crim.  Law,  9  liO. 

So  charging  or  imputing  to  one  the  commission 
of  some  crime  is  libelous  (Walker  v.  Winn,  8  Mass. 
248;  Chaddock  v.  Brlggs,  13  Mass.  248;  Wonson  v. 
Say  ward,  30  Mass.  402;  MUler  v.  Parish,  25  Mass.  884; 
Gay  V.  Homer,  30  Mass.  685;  Hotchkiss  v.  Oli- 
phant,  2  Hill,  510;  Stilwell  v.  Barter,  10  Wend. 
1«  L.  R.  A. 


487;  Nash  v.  Benedict,  25  Wend.  045;  Cramer  v. 
Riggs,  17  Wend.  200;  Smith  v.  State,  82  Tex.  584; 
Woolnorth  v.  Meadows,  5  East,  463;  Roberts  v. 
Camden,  9  East,  98;  Peake  v.  Oldham,  Cowp.  275,  2 
W.  Bl.  850;  Harrison  v.  King,  7  Taunt.  431;  Beaver 
V.  Hides,  2  Wils.  300;  Onslow  v.  Home,  8  Wils.  188, 2 
W.  Bl.  750);  as  charging  one  with  engrafting  silver 
ore  in  a  rock,  to  cheat  (Williams  v.-  God  kin.  5  Daly, 
490j;  or  that  one  was  tempting  another  to  commit 
adultery.    State  v.  Avery,  7  Conn.  268. 

It  is  a  malicious  publication  though  it  impute  no 
crime  (State  v.  Henderson,  1  Rich.  L.  179);  as  simply 
charging  a  person  with  forging.  Jackson  v.  Weisi- 
ger,  2  B.  Mon.  214. 

The  law  presumes  that  the  party  intended  what 
the  libel  is  calculated  to  effect,  Reg.  v.  Atkinson. 
17  U.  C.  C.  P.  295;  Desty,  Am.  Crim.  liaw,  9  140  a. 

The  proprietors  of  a  mercantile  agency  engaged 
in  collecting  and  publishing  for  circulation  among 
all  its  patrons,  information  as  to  the  standing  and 
financial  credit  of  merchants  and  traders,  are  liable 
for  a  false  report  thus  disseminated,  injurious  to 
the  credit  of  the  subject  of  it,  although  made  in 
good  faith  and  upon  information  deemed  reliable. 
Sunderlln  v.  Bradstreet,  48  N.  Y.  188. 

No  basis  for  an  excuse  will  permit  a  wanton  and 
deliberate  assault,  insult  and  outrage  upon  feel- 
ings of  a  person,  by  sending  through  the  mail,  in  a 
manner  to  be  seen  by  others,  scurrilous  notices,  and 
libelous  envelopes.  King  v.  Patterson,  8  CenL 
Rep.  367,  49  N.  J.  L.  417;  Montgomery  v.  Knox,  a 
Fla.  576:  Byam  v.  Collins,  2  L.  R.  A.  129,  Ul  N.  T. 
143,  7  Am.  St.  Rep.  726;  Lynch  v.  Febiger,  89  La. 
Ann.  886. 
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BAD  DBBT 

■ 

Oollectliig  Agency, 

^^ago,7JJV 

SlSLaSaUeSt^ 

U.  8. 

Chicago. 

/                              1 

Poetage 

1         MarchSfi,         1 

Stamp. 

1          CJOP.M.      J 

\          R.  R.        / 

Mre.  Mary  Vinoil, 

o-o  Horugga,  Vandervoort  &  Barney, 

2  N.  Beaumont  Street 

St.  Louis,  Mo. 

— iDtending  and  meaning  thereby  to  indicate 
to  the  public,  and  to  all  persons  seeing  said  writ- 
ing, printing,  sim,  representation  and  effigy, 
that  she,  the  said  Mary  Yincil,  was  dishonest; 
that  she  did  not  pay  her  just  debts;  that  she 
had  been  guilty  of  unfair  dealing;  that  she 
was  a  'dead  beat;'  tendnig  to  provoke  the 
said  Mary  Yincil  to  wrath,  to  expose  her  to 

Sublic  hatred,  contempt  and  ridicule,  and  to 
eprive  her  of  the  benefits  of  public  confidence 
and  social  intercourse.  That  said  envelope  con- 
tnined  certain  scurrilous,  blackmailing  and  iiv 
decent  allegations  concerning  said  Mary  Yincil. 
as  follows: 

"'SPRAGUE'S 

489  '**  Bad  Debts 

I  "  *  Collecting  Agency. 

"  *  Agency's  4th  Letter. 
"  *  Mrs.  Mary  Yincil.         Chicago,  3-26, 1888. 

**  'c  o  A.  G.  Armstrong:  $5.00 

'* '  We  find  that  the  account  of  which  we 
notified  you  some  time  ago  is  still  unsettled. 
Can  you  afford  to  have  the  public  know  that 
you  refuse  to  pay  this  bill?  You  may  need 
credit  again  some  time,  but  as  long  as  this 
account  remains  in  this  unsatisfactory  manner 
it  will  be  hard  for  you  to  obtain  it.  If  you 
desire  to  have  credit  with  the  merchants  in 
your  locality,  and  maintain  a  reputation  for 
honesty  and  fair  dealing,  ybu  will  adjust  this 
claim.  Call  on  or  write  the  party,  and  make 
some  kind  of  a  settlement  at  once.  If  you  will 
pay  part  of  it  now,  and  make  some  arrange- 
ments for  the  balance,  we  will  not  crowd  you 
for  a  while.  Have  the  party  to  whom  the  bill 
is  due  write  us  at  once,  stating  what  arrange 
ments  you  have  made,  before  we  publish  the 
delinquent  list  of  your  town.  Yery  respect- 
fully, Spraifue's  Collecting  Agency. 
"'Per.' 

*  *  *  P.  8.  Should  vou  positively  refuse  to  make 
any  arrangements  for  a  liouidation  of  this  claim 
we  feel  justified  in  advertising  the  same  for  sale 
in  the  newspapers,  as  well  as  to  send  you  a  state- 
ment regularly  until  the  matter  is  settled.  A 
delinquent  list  is  published  for  the  good  and 
protection  of  the  public,  as  well  as  a  guide  for 
business  men  in  extending  credit,  as  it  con- 
tains the  names  of  tho^  who  do  not  try  to 
meet  their  obligations.  #  Po  not  correspond 
with  us.  Settle  the  matter  with  the  party  to 
13  L.  R.  A. 


whom  the  account  is  due,  whose  name  was 
given  in  our  former  letter.' 
— "That  said  envelope  was  known  by  the  public 
to  contain  said  scurrilous  and  abusive  matters, 
and  said  Armstrong  intended,  by  causing  said 
matter  to  be  sent  to  said  Mary  Vincel  through 
the  mails,  to  advertise  her  as  a  *dead  beat,'  as 
dishonest,  as  'poor  pay,'  as  unfit  to  be  trusted,  as 
unfit  for  public  confidence;  and  said  acts  were 
done  by  said  Armstrong  to  extort  money  from 
said  Mary  Yincil,  under  the  pretense  that  she, 
the  said  Mary  Yincil,  was  indebted  to  him,  when 
such  was  not  the  fact,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State. 

[Signed.]  *'  Bernard  Dierkes, 

"Asst.  Pros.  Atty.  St.  Louis  Court  of  Criminal 
Correction." 

"State  of  Missouri,  City  of  St.  Louis,  ss: 
Mary  Yincil,  being  duly  sworn,  upon  her  oath 
says  that  the  fact^  stated  in  the  above  informa- 
tion are  true,  according  to  her  best  knowledge 
and  belief.    [Siened.]      Mrs.  M.  B.  Yincil. 

"Sworn  to  and  subscribed  before  me,  this  6th 
day  of  April,  1888.  [Signed]  Michael  J.  Eene- 
fick." 

The  case,  as  made  by  the  evidence,  Showed 
that  defendant  was  a  member  of  the  firm  of 
Eabrich  &  Co.,  merchants  of  Mexico,  Mo. 
Mrs.  Yincil,  the  prosecuting  witness,  had  in 
her  girlhood,  and  prior  to  her  marriage,  lived 
in  Mexico.  After  her  marriage  she  and  her 
husband  continued  to  live  in  >fexico,  until  he 
was  killed  in  a  railroad  accident  in  1880.  Af- 
ter that,  in  the  year  1881,  she  removed  to  St. 
Louis,  and  at  the  time  of  this  prosecution  she 
was  clerking  for  Scruggs,  Yandervoort  &  Bar- 
ney, of  St.  Louis.  According  to  the  testimony 
of  defendant,  his  firm  claimed  that  she  owed 
them  an  account  of  $8.70,  due  in  1881,  and  in- 
terest to  the  date  of  this  prosecution,  amount- 
ing in  all  to  $5.  This  claim  they  placed  in 
the  hands  of  the  Sprague  Collecting  Agency  of 
Chicago.  This  agency  used  in  its  business  an 
envelope,  with  these  words  printed  on  it  in  the 
left-hand  upper  comer:  "Bad  Debt  Collecting 
Agency.  218  La  Salle  St.,  Chicago."  Upon 
the  receipt  of  this  account,  they  opened  a  cor- 
respondence with  Mrs.  Yincil.  It  appears  that 
she  received  four  communications  in  envelopes 
like  this  in  regard  to  this  debt.    The  envelope  ' 
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described  in  the  information  was  the  fourth  of 
the  series  that  she  received.  She  testified  that 
at  the  time  she  received  the  first  she  was  work- 
ing at  Scruggs,  Vandervoort  &  Barney's;  that  a 
large  number  of  employes  were  in  the  house; 
that  their  mail  was  put  in  a  common  repository, 
and  distributed  out  of  a  common  box;  that  dif- 
ferent ones  saw  this  letter,  and  the  superscrip- 
tion on  it.  She  was  so  mortified  at  this  that 
she  went  to  the  postoffice«  and  directed  her 
mail  sent  to  her  residence.  Her  relations  saw 
the  other  three  letters  she  received.  When  she 
received  the  prst  letter,  she  wrote  on  80th  Jan- 
uary, 1888,  to  Armstrong,  the  defendant: 

*'Dear  Sir:  I  received  the  inclosed  from 
some  association  in  Chicago.  How  dare  you 
do  such  a  thing?  I  have  never  refused  to  pay 
a  just  debt,  but  I  do  most  emphatically  refuse 
to  pay  them  twice.  My  word  is  as  good  as 
Mr.  K's,  and  I  say  again  I  have  paid  this  bill, 
— a  part  at  one  time,  and  the  balance  on  leav- 
ing Mexico.  I  have  a  statement  of  $5.86  from 
Mr.  K.  If  he  remembers  a  part  of  it  being 
settled,  how  is  it  I  am  still  charged  with  the 
full  amount?  I  do  not  propose,  with  all  my 
present  grief  and  troubles,  to  be  i)ersecutea 
and  annoyed  further  by  you.  There  is  a  limit 
to  all  things.  It  is  as  much  as  I  can  possibly 
do  to  support  myself  and  child:  and,  now  that 
my  father  is  dead,  I  will  also  have  to  contrib- 
ute to  my  mother's  support.  This  double 
method  on  your  part  to  collect  this  bill  twice 
is  outrageous,  more  especially  as  it  is  against  a 
woman  who  has  no  other  resources  but  her 
own  exertions  to  maintain  herself  and  child. 
It  is  unworthy  of  a  man.  I  will  not  submit  to 
further  insult.  Tou  will  drop  this  at  once, 
and  withdraw  my  name,  as  you  have  no  right 
to  use  it  in  such  a  manner.  If  you  continue 
this  it  will  be  at  your  cost.  [Signed]  Mrs. 
M.  B.  Vincil,  No.  2  N.  Beaumont  Street." 

On  the  bottom  of  that  is  the  answer  to  that. 
'*2-l,  1888." 

The  Court.  Did  the  letter  that  you  wrote 
to  the  defendant  come  back  to  you  with  this 
lead-pencil  memorandum  at  the  bottom  of  it? 

A.  It  did. 

Mr,  Goode  (continuing  to  read).  "We  differ 
in  opinion  on  this  account.  When  paid,  I  will 
stop  the  agency,  and  would  advise  you  to  pay 
it  at  once,  and  avoid  further  trouble.  Respect- 
fully, A.  G.  Armstrong." 

She  received  this  letter  from  defendant, 
written,  as  the  other  one  was,  on  the  letter- 
head of  Rabrich  &Co.,  dated  14th  February, 
and  is  as  follows: 

"Mrs.  Mary  Vincil,  St.  Louis,  Mo.:  Miss 
Mary,  I  have  your  letter  2-11,  and  contents 
noted.  Herewith  inclosed  find  your  account. 
On  receipt  of  five  dollars  I  will  stop  Sprague's 
Collecting  Agency.  Hoping  this  to  meet  with 
your  approval,  etc.,  most  respectfully,  A.  G. 
Armstrong." 

To  this  is  attached  a  bill  dated  "February  15, 
1888,  Mexico,  Missouri,"  showing  indebtedness. 
$6.70;  credit  by  cash.  $3.00;  leavingdue  $8.70; 
interest  on  above,  $1.30;  making  a  total  of 
$5.00.  "The  above  is  correct,  according  to 
your  own  buying  and  paving  when  in  Mexico. 
Missouri.  Yours  respectfully.  [Signed]  G.  Ka- 
brich  and  J.  B.  Snyder." 

There  seems  to  be  no  question  but  that  this 
account  was  barred  by  the  five  years'  limitation. 
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Mrs.  Vincil  had  been  a  resident  of  the  State  all 
the  time.  Kabrich,  one  of  the  firm,  testified 
there  were  two  small  errors  in  the  account; 
that  the  balance  due  in  1881  was  $8.45;  that, 
with  interest,  it  amounted  to  $5.  He  denied 
that  she  had  ever  paid  this  balance.  She  testi- 
fied that  she  paid  it  when  she  left  Mexico,  to 
live  in  St.  Louis.  Among  other  witnesses, 
Mr.  Bassford,  editor  of  .the  Ledger,  a  news- 
paper published  in  Mexico,  testified  that  when 
he  heard  Armstrong  was  to  be  prosecuted  for 
libel  he  "interviewed"  him  concerning  the 
matter.  He  went  into  his  store,  and  asked 
him  to  tell  him  something  about  it,  and  read 
him  an  article  that  had  b^n  printed  in  the  St. 
Louis  Evening  Chronicle  the  day  before.  De- 
fendant said  it  was  "pretty  rough,  proceeded 
to  explain  the  matter  to  me,  how  he  had  dunned 
Mrs.  Vincil.  Mr.  Armstrong  stated  that  this 
lady,  Mrs.  Vincil,  had  owed  the  firm  a  bill  for 
a  long  time,  of  which  she  had  repeatedly  been 
sent  a  statement,  and  that  didn't  avafl  very 
much,  and  so  he  sent  one  registered— sent  s. 
registered  letter — ^in  care  of  Scruggs,  Vander- 
voort  &  Barney,  for  whom  the  lady  was  work- 
ing. That  letter  was  received,  but  there  was 
no  money  forthcoming.  He  said  he  was  a 
member  "of  Sprague's  Collecting  Agency  of 
Chicago,  and  he  sat  down  and  filled  out  a 
blank  supplied  by  this  concern,  and  sent  it  to 
Mrs.  Vincil.  About  that  time— I  don't  know 
whether  it  was  at  that  stage  of  the  talk  or  not 
— he  showed  me  one  of  those  blanks  I  have 
spoken  of.  After  he  sent  the  blank,  no  money 
came,  he  said,  and  he  resolved  to  place  the 
matter  in  the  hands  of  this  agency  of  Chicago, 
which  he  said  he  did.  A  short  time  after  hav- 
ing placed  it  in  the  hands  of  the  agency  in 
Chicago,  he  received  a  letter  from  Mrs.  Vincil. 
He  described  it  as  being  a  stinging  one.  of  sev- 
eral pages,  in  which  she  denied  the  debt.  He 
said  the  debt  was  just,  and  the  book  showed  it 
to  be  unpaid.  He  said' he  wanted  the  money. 
This  was  the  substance  of  the  interview."  De- 
fendant  also  stated  to  the  witness  that  he 
thought  from  the  tone  of  Mrs.  VindFs  letter 
she  had  received  "a  chromo;"  that  is,  he  de- 
scribed it  as  being  a  ilarge  envelope,  covered 
with  heavy,  black  letters  containing  the  sen- 
tence "Bad  Debt"  or  "Dead  Beat"  "Collecting 
Agency,"  and  so  forth.  On  the  part  of  the  de- 
fendant, it  was  shown  that  Mrs.  Vincil  had  not 
paid  $3.45  of  the  account;  also  evidence  tend- 
ing to  impeach  or  deny  Mr.  Bassford's  account 
of  his  conversation  with  defendant;  also  offers 
to  prove  she  owed  several  other  small  bills  in 
Mexico,  which  were  refused  by  the  court.  De- 
fendant testified  in  his  own  behalf  that  Mrs. 
Vincil  owed  his  firm  a  book-account  of  $5  and 
he  desired  to^collect  it.  He  mailed  her  a  card 
as  follows: 

"Mexico,  Missouri  [giving  the  month],  1888. 
Mrs.  Vincil :  Your  bill,  amounting  to  five  dol- 
lars, is  past  due.  Please  call  and  make  a  set- 
tlement inside  of  ten  days.  The  principal  mer- 
chants and  leading  professions  of  the  west  have 
organized  a  protective  union .  I  have  become  a 
member  of  the  union.  Every  member  is  requir- 
ed to  report  all  persons  who  owe  bills  that  are 
past  due.  Please  do  not  compel  us  to  report 
your  name.    Respectfully,  A.  G.  Armstrong." 

The  heading  to  i\^  card  read  as  follows: 
"P.  H.   Sprague,  President.    A.  H.  Wilson. 
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Manager.  T.  W.  Sprague.  Secretary  &  Treas- 
urer. Sprague's  Collecling  Agency,  formerly 
Western  MerchaDts'  Retail  Protective  Union." 

Defendant  denied  that  he  ever  mailed  a  letter 
to  Mrs.  Vincil  in  one  of  the  **Bad  Debt"  envel- 
opes; denied  knowing  that  the  agency  was  us- 
ing this  form  of  envdope  in  writmg  to  her  un- 
til this  prosecution  commenced;  and  that  be 
did  not  instruct  or  cause  the  agency  to  use  this- 
envelope.  Whereupon  the  court  gave  the  jury 
the  following  instructions: 

"The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  defendant,  on  or 
about  the  27th  day  of  Mnrch,  1888,  caused  the 
envelope  given  in  evidence  to  be  sent  to  Mary 
Vincil,  in  the  City  of  St.  Louis,  through  the 
mails,  willfully  and  maliciously  intending  and 
meaning  to  indicate  to  the  public  and  to  all 

eirsons  seeing  said  envelope  that  she,  the  said 
ary  Vincil,  was  dishonest,  or  did  not  pay  her 
ti^t  debts,  or  that  she  had  been  guilty  of  un- 
fair dealing,  or  was  a  'dead  beat,'  and  that  said 
envelope  was  so  understood  by  those  persons 
who  saw  it;  and  if  the  jury  further  believe 
that  the  reception  through  the  mails  of  such 
envelope  containing  the  inclosure  set  out  in 
said  information  tended  to  provoke  the  said 
Mary  Vincil  to  wrath,  and  to  expose  her  to 
public  hatred,  contempt  and  ridicule,  and  to 
deprive  her  of  the  benefit  of  public  confidence 
and  social  intercourse;  and  if  the  jury  further 
believes  that  said  defendant  willfully  and  ma- 
liciously intended  by  said  acts  to  advertise  said 
Mary  Vincil  as  a  dead  beat,  or  as  dishonest, — 
then  the  jury  will  find  the  defendant  guiltjr, 
unless  they  further  find  that  said  Mary  Vincil 
Is  a  dead  beat,  and  is  dishonest,  and  unfit  to 
be  trusted,  and  unfit  for  public  confidence. 
(2)  The  jury  are  instructed  that  malice  is  the 
willful  doing  of  a  wrongful  act  without  just 
cause  or  excuse;  and  they  may  infer  malice 
from  the  facts,  if  they  believe  it  to  be  .the 
natural  inference  to  be  drawn  from  them.  (3) 
The  previous  good  character  of  the  defendant, 
if  established,  is  a  fact  in  this  case  which  the 
jury  ought  to  consider  in  passing  upon  his 
guilt  or  innocence  of  this  charge.  (4)  But  if 
all  the  evidence  in  the  case,  including  that 
given  touching  the  previous  good  character  of 
the  defendant,  shows  him  to  be  guilty,  then 
his  previous  good  character  cannot  justify  or 
excuse  the  offense.  (5)  The  defendant  is  a 
competent  witness  in  his  own  behalf;  but  the 
fact  that  he  is  a  witness  testifying  in  his  own 
behalf,  and  the  interest  he  has  at  stake  in  this 
case,  may  be  considered  by  the  jury  in  deter- 
mining the  credibility  of  his  testimony.  (6) 
The  juiT  are  the  exclusivejudges  of  the  credi- 
bility of  the  witnesses.  With  that  the  court 
has  nothing  to  do.  And  if  you  believe  and 
find  from  the  evidence  tbat  any  witness  has 
willfully  testified  falsely  to  any  material  fact 
in  the  case,  you  are  at  liberty  to  disregard  the 
whole  or  any  portion  of  such  witness*  testi- 
mony. (7)  The  law  presumes  the  defendant 
to  be  innocent,  and  this  presumption  continues 
until  it  has  been  overcome  by  proof  which  es- 
tablishes his  guilt  to  your  satisfaction  and  be- 
yond a  reasonable  doubt;  and  the  burden  of 
proving  his  guilt  rests  with  the  State.  If, 
however,  this  presumption  has  been  overcome 
by  the  evidence,  and  the  guilt  of  the  defend- 
ant established  to  a  moral  certainty,  and  be- 
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yond  a  reasonable  doubt,  your  duty  is  to  con- 
vict. If  of  his  guilt  you  are  not  convinced  be- 
yond a  reasonable  doubt,  your  duty  is  to  acquit. 
But  to  justify  an  acquittal  on  the  ground  of 
doubt  alone,  it  should  be  reasonable  and  sub- 
stantial, and  not  a  mere  guess  or  conjecture  of 
the  possibility  of  innocence.  (8)  The  jury  are 
further  instructed  tbat  if  defendant  caused 
said  envelope  to  be  sent  through  the  mails 
directed  to  the  said  Mary  Vincil  at  the  City  of 
St.  Louis,  then  such  acts  constitute  a  publica- 
tion of  the  libel  in  said  city.  (9)  If  the  jury 
find  the  defendant  guilty,  they  may  assess  his 
punishment  at  imprisonment  in  the  city  iail 
for  a  term  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  $1,000,  or  by  both  such  fine  and 
imprisonment.  (10)  The  jury  are  instructed 
that  the  only  meaning  that  they  can  put  upon 
the  words  '  bad  debt '  upon  said  envelope  are 
the  usual  and  ordinary  meaning  attached  to 
them  as  used  in  the  English  language;  and 
they  are  not  to  place  the  meaning  and  mean- 
ings alleged  by  way  of  innuendo  in  the  infor- 
mation, unless  they  find  that  the  words  '  bad 
debt '  and  the  said  meaning  and  meanings  so 
alleged  by  way  of  innuendo  are  the  true  mean- 
ings and  sense  of  the  said  words  'bad  debt.' 
(11)  The  court  instructs  the  jury  that  the  mere 
fact  that  the  defendant,  Armstrong,  may  have 
been  a  subscriber  to  or  employer  of  the  Sprague 
Collecting  Agency  of  Chicago,  will  not  renaer 
him  liable  for  their  ciimiual  acts;  and  that  said 
defendant  is  not  responsible  for  the  sending  or 
publishing  of  the  alleged  libelous  matter,  un- 
less such  was  done  by  him  or  upon  his  direc- 
tion and  instruction.  (12)  The  court  instructs 
the  jury  that  an  indebtedness  by  open  account 
is  a  vahd  and  legal  debt,  although  of  more  than 
five  years'  existence.  (13)  The  court  instructs 
the  jury  that  before  the  jury  can  convict  they 
must  find  and  believe  beyond  a  reasonable 
doubt  that  the  prints  alleged  and  set  forth  in 
the  information  herein  were  of  a  libelous 
nature,  and  had  the  eifect  of  charing  the 
aforesaid  Mary  Vincil  with  being  dishonest, 
and  guilty  of  unfair  dealing;  and  that,  further, 
said  prints  were  sent  to  the  said  Mary  Vincil 
by  the  defendant,  or  by  someone  at  his  instance 
and  request;  and,  further,  that  the  inference 
to  be  drawn  from  the  prints  of  *bad  debt,*  etc., 
on  the  alleged  envelope,  were,  as  a  matter  of 
fact,  untrue.  (14)  The  jury  are  instructed  that 
they  are  the  sole  judges  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses, 
and  it  is  for  them  to  find  from  the  evidence  in 
this  case  whether  there  was  any  intention  on 
the  part  of  the  defendant,  in  the  use  of  the 
means  employed  to  collect  a  debt,  to  libels  the 
prosecuting  witness,  Mary  Vincil ;  and,  if  they 
find  there  was  no  such  intention,  then  they 
will  return  a  verdict  of  not  guilty.  (15)  The 
court  instructs  the  jury  that  under  the  Consti- 
tution of  Missouri  and  the  statutes  thereof  the 
jury  are  themselves  the  judges  of  the  law  of 
libel,  as  well  as  of  the  facts,  and  that  they  are 
not  required  to  accept  the  instructions  given 
by  the  court  as  being  conclusive  of  what  the 
law  of  criminal  libel  is." 

To  the  giving  of  which  said  instructions  the 
defendant  excepted,  and  saved  his  exceptions 
at  the  time. 

Refused  instructions.  And  the  defendant 
asked  the  following  instructions:    **(1)  The 
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court  instructs  tLe  jurv  at  tbe  close  of  all  the 
testimony  that,  under  the  evidence  in  this  case, 
they  must  ac(}uit  the  defendant.  The  court 
instructs  the  jury  that  theyi  cannot  construe 
the  words  'baa  debt'  as  meaning  tbat  one  is  a 
'dead  beat/  or  that  one  'has  been  guilty  of  un- 
fair dealings/  or  is  dishonest;'  and  tbat  the 
jury  should  disregard  so  much  of  the  innuendo 
of  the  information  in  tbis  case  as  charges  »uch 
to  be  tbe  meaning  of  said  words  *bad  debt/ 
(2)  Tbe  court  instructs  the  jury  tbat  there  is 
no  evidence  in  regard  to  the  receipt  by  Mary 
Vincil  of  tbe  lelter  set  forth  in  the  information, 
and  purporting  to  come  from  the  Sprague 
Collecting  Agency  of  Chicago,  nor  publication 
of  said  letter  in  the  City  of  St.  Louis,  and  tbe 
jury  should  disregard  said  letter,  and  tbat  por- 
tion of  the  information  in  reference  to  tbe 
same,  and  all  cbarges  of  libel  based  on  the 
same.  The  court  instructs  tbe  jury  tnat  tbe 
law  presumes  the  defendant  to  be  innocent  of 
the  crime  alleged  in  tbe^in formation;  and  that, 
before  tbe  jury  can  find  tbe  defendant  guilty 
in  tbis  case,  the  State  must  prove  to  the  jury 
beyond  a  reasonable  doubt  tbat  tbe  defendant, 
at  the  City  of  St.  Louis,  on  or  about  tbe  27tb 
day  of  March,  1888,  did  unlawfully  and  ma- 
liciously mail  to  the  said  Mary  Yincil,  or  that 
the  defendant,  at  the  City  of  St.  Louis,  on  or 
about  the  27th  day  of  March.  1888,  did  unlaw- 
fully, willfully,  and  maliciously  cause  to  be 
mailed  to  the  said  Mary  Vincil,  tbe  said  en- 
velope shown  in  evidence,  and  tbat  by  so 
doing  he,  the  defendant,  intende<l  thereby  to 
commit  tbe  offense  of  criminal  libel;  and  be- 
fore the  jury  can  find  that  the  defendant  did 
cause  the  mailing  of  said  envelope  to  be  done, 
tbe  State  must  prove  beyond  a  reasonable 
doubt  tbat  the  defendant  directed  the  said 
Sprague  Collecting  Agency  to  direct  and  mail 
the  said  envelope  with  the  words  *bad  debt* 
thereon;  and  the  State  must  further  prove  to 
the  jury  beyond  a  reasonable  doubt  that  the 
said  Mary  Vincil  does  not  owe  the  debt  claimed 
by  defendant;  and,  unless  tbe  State  has  proven 
all  of  these  things  to  the  jury  beyond  a  reason- 
able doubt,  then  the  jury  will  return  a  verdict 
of  not  guilty.  (3)  Tbe  jury  are  instructed  that 
if  they  believe  from  tbe  evidence  in  this  cause 
that  the  said  Mary  Vincil  owes  the  debt  re- 
ferred to  in  the  correspondence  put  in  evidence 
in  this  cause  between  her  and  the  defendant, 
then  it  is  their  sworn  duty  to  return  into  court 
a  verdict  of  not  guilty,  although  tbe  Jtiry  may 
find  tbat  said  debt  is  barred  by  the  Statute  of 
Limitations  of  five  years.  (4)  The  jury  are  in- 
structed that,  although  they  may  find  that  the 
words  *bad  debt/  as  used  upon  said  envelope, 
are  libelous,  still,  before  they  can  find  the  de- 
fendant guilty,  they  must  further  find  that  the 
defendant  directed  the  composing  of  and  pub- 
lishing of  said  libelous  matter,  and  tbis  fact 
must  he  proven  to  tbe  jury  by  tbe  State  beyond 
a  reasoDable  doubt.  (5)  The  court  instructs 
the  jury  that  evidence  of  good  character  is 
competent  in  favor  of  a  person  accused  and  on 
trial,  as  tending  to  show  that  he  would  not 
commit  tbe  offense  alleged  against  him;  and 
if  in  this  case  tbe  jury  believe  from  tbe  evi- 
dence in  tbis  case  tbat  the  defendant  has  al- 
ways borne  a  good  character  for  truth  and 
honesty  and  quietude  among  bis  acquaintances 
and  in  the  neighborhood  where  he  lived,  then 
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tbis  is  a  fact  proper  to  be  considered  by  Ibe 
jury  in  arriving  at  a  verdict;  and  if,  after  i 
careful  consideration  of  all  the  evidence  in  ibe 
case,  including  that  bearing  on  his  diaracter, 
the  jury  entertain  any  reasonable  doubt  of  tbe 
defendant's  guilt,  then  it  is  tb'eir  sworn  duty 
to  acauit  him.  (6)  Tbe  jury  are  instnictra 
that  tney  will  reject  and  not  consider  any 
meaning  placed  upon  the  words  *bad  debt' 
upon  said  envelope,  except  the  usual  and  ordi- 
nary meaning  attached  to  them  in  the  Englinb 
language.  (7)  The  court  instructs  the  jury 
that,  although  tbey  may  believe  and  find  from 
the  evidence  that' the  defendant,  ArmstroDg, 

E laced  an  account  against  Mrs.  Vincil  in  tbe 
ands  of  the  Sprague  Collecting  Agency  of 
Chicago  for  collecting,  and  tbat  be  may,  at  tbe 
time  of  doing  so,  have  been  aware  of  tbe 
methods  used  by  said  agency  in  attempting  to 
make  collections,  yet  the  delFendant  cannot  be 
held  responsible  for  any  acts  of  said  agency  in 
sending  the  alleged  prints  and  writings,  unless 
they  were  sent  at  the  instance  and  request  of 
defendant/' 

Which  tbe  court  refused,  to  which  refusal 
of  the  court  the  defendant  excepted,  and  saved 
his  exceptions  at  the  time.  After  argument  of 
counsel  the  jury  returned  into  court  the  follow- 
ing verdict:  *  *  State  of  Missouri  v.  A.  G.  Arm- 
strong. Charged  with  criminal  libel.  We. 
tbe  jury  in  the  above-entitled  cause,  find  tbe 
defendant  guilty  as  charged  in  the  information, 
and  assess  his  punishment  at  a  fine  of  $S00. 
Thos.  D.  Ford,  Foreman. 

Mr.  Oeorm  Robertson*  for  appellant: 

The  court  should  have  sustained  the  defend- 
ant's demurrer  to  the  Slate's  evidence,  as  it  did 
not  appear  from  tbe  evidence  that  tbe  defend- 
ant knowingly  or  willfully  caused  the  matter 
to  be  published.  He  simply  employed  this 
agency  to  do  some  collecting,  and  the  agency 
used  Its  own  methods.  Sending  the  libeloos 
matter,  if  it  be  such,  was  not  within  the  scope 
of  its  employment. 

Townshend,  Slander  &  Libel,  4th  ed.  104, 
note;  Harding  v.  Greening^  1  Moore,  477,  1 
Holt,  N.  P.  581,  8  Taunt.  42;  Hardin  ▼.  Cwm- 
stock,  2  A.  K.  Marsh.  480. 

It  was  error  in  tbe  court  to  exclude  tbe  evi- 
dence offered  by  tbe  defendant  to  show  that 
the  complainant  owed  numerous  other  debts 
that  she  had  failed  to  pay. 

In  prosecutions  for  libel  the  truth  thereof 
mav  be  given  in  evidence. 

Mo.  Const,  art.  2,  §  14;  Rev.  Stat.  1889, 
^  8872;  Rev.  Stat.  1870,  §  1594;  States,  Ha&mer, 
85  Mo.  558. 

Instruction  No.  15  given  by  the  court  is 
erroneous. 

State  v.  Hosmer,  tupra. 

The  court  has  no  less  or  different  duty  to 
perform  in  libel  cases,  nor  have  the  jury  any 
greater  rights  or  powers,  than  in  other  criminu 
cases 

l^ez  V.  Bvrdett,  4  Bam.  &  Aid.  858;  2  Kent, 
Com.  *19,  pt.  4.  note. 

It  was  not  the  object,  either  in  England  or  iB 
this  country,  to  set  up  instead  of  the  arbitrary 
power  of  the  court  an  equally  arbitrary  power 
of  the  jury,  but  simply  to  restore  in  the  trial  of 
these  cases  tbe  anciently  established  and  popu- 
larly approved  course  of  the  common  law. 
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Hallam,  Coostitutional  History  of  England, 
chap.  15;  Proflfatt,  Jury  Trial,  §§  882-886; 
Folkard's  Starkie,  Slander  &  Libel.  H.  G. 
Wood's  noies  ♦52-62,  top  p.  72-84;  Thompson, 
Trials,  §§  202(^2029;  Cooley,  Const.  Lim.  8d 
ed.  460  et  seq.;  England  in  the  18th  Century,  by 
Lecky,  chap.  11;  Montgomery  v.  State,  11  Ohio, 
427. 

Messrs.  J.  M.  W^od,  AttyOen,,  and 
Charles  M^  Napton*  for  respondent: 

Evidence  that  Mary  Vincil  owed  several 
debts  in  Mexico  other  than  that  claimed  to  be 
du^  defendant  was  properly  excluded. 

Townsbend,  Slander  &  Libel,  pp.  818,  819. 

The  general  charge  of  "dead  beat"  cannot 
be  justified  by  a  single  instance. 

Townsbend,  Slander  &  Libel,  §  218,  p.  819, 
and  cases. 

Oantt*  P.  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  contends  that  various  errors 
were  committed  in  this  trial,  and  they  will  be 
noticed  in  the  order  in  which  he  complains. 
His  first  assignment  is  the  insufiftcieucy  of  the 
information.  The  verification  is  claimed  to  be 
bad  because  the  prosecutrix  only  swore  that 
the  facts  stated  were  "  true  to  her  best  knowl- 
edge and  belief."  This  was  ruled  otherwise  in 
the  recent  decision  of  this  court  in  State  v.  Ben- 
nett, 102  Mo.  352,  10  L.  R.  A.  717.  It  is  next 
said  that  the  information  is  bad  for  duplicity. 
This  objection  is  raised  for  the  first  time  in  the 
motion  in  arrest.  There  are  various  methods 
for  taking  advantage  of  duplicity  in  an  indict- 
ment or  m formation.  A  motion  to  quash,  a 
demurrer,  or  motion  to  compel  the  State  to 
elect,  will,  either  of  them,  correct  this  fault; 
but  it  is  almost  universally  held  that  it  is  too 
late  after  verdict  to  make  this  objection  in  a 
motion  in  arrest  in  a  misdemeanor.  1  Bishop, 
Crim.  Proc._§§  442,  443;  Com,  v.  Tuck,  20 
Pick.  856;  Wharton.  Crim.  PI.  g§  255,  760. 
The  cause  was  heard  on  the  charge  of  libel,  the 
evidence  confined  to  that  offense,  and  the  in- 
structions all  had  reference  to  that  misdemean- 
or. We  cannot  see  that  any  substantial  right 
of  the  defendant  was  violated  in  this  respect 
in  overruling  the  motion  in  arrest.  The  mat- 
ter complained  of  was  at  most  mere  surplus- 
age, and  this  defect,  if  any,  was  cured  by 
our  Statute  of  Jeofails.  Section  4115  or  section 
1821,  Rev.  Stat.  1879. 

Equally  groundless  is  the  objection  that  the 
information  did  not  charge  the  matter  com- 
plained of  was  "willfully"  or  "maliciously" 
published.  It  distinctly  alleges  that  defendant 
'*  did  willfully  and  maliciously  libel  and  de- 
fame the  prosecutine:  witness  by  sending  the 
said  envelope  with  its  indorsements  through 
the  mails,"  etc.,  and  is  sufiScient  according  to 
the  most  approved  precedents.  The  defendant 
was  fully  informed  by  it  of  the  nature  and 
character  of  the  offense  with  which  he  was 
charged,  and,  after  all,  this  is  the  great  object 
of  an  information  or  indictment. 

It  is  next  urged  against  this  information  that 
it  does  not  contain  the  written  allegations  of 
the  libelous  matter  complained  of.  Anyone 
reading  the  information  in  this  cause  would  be 
at  a  losfl  to  understand  this  objection.  As  a 
matter  of  fact,  the  point  made  in  argument  was 
not  that  it  was  not  in  writing,  but  it  was  not 
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written  b^  the  prosecuting  attorney  at  the  time 
the  remainder  of  the  information  was  drawn, 
but  the  original  envelope,  or  at  least  that  por- 
tion containing  the  alleged  libel,  was  pasted  in 
the  information,  and  made  a  part  thereof. 
Learned  counsel  for  defendant  seem  to  think 
that  it  was  very  material  who  did  the  writing. 
This  point  is  entirely  too  technical  to  be  seri- 
ously entertained  in  a  court  of  justice.  Be- 
sides these  specific  objections,  there  is  a  gen- 
eral assignment  of  error  that  the  information 
does  not  char^  an  offense  under  the  Statute. 
This  information  is  drawn  under  section  8869, 
Rev.  Stat.  1889  (Rev.  Stat.  1879,  §  1591),  which 
defines  a  libel  as  follows:  "  A  libel  is  the  ma- 
licious defamation  of  a  person,. made  public  by 
any  printing,  writing,  sign,  picture,  representa- 
tion, or  eflBgy  tending  to  provoke  him  to  wrath, 
or  expose  him  to  public  hatred,  contempt  or 
ridicule,  or  to  deprive  him  of  the  benefits  of 
public  confidence  and  social  intercourse:  or 
any  malicious  defamation,  made  public  as 
aforesaid,  designed  to  blacken  and  vilify  the 
memory  of  one  who  is  dead,  and  tending  to 
scandalize  or  provoke  his  surviving  relatives 
and  friends."  Was  the  sending  of  this  en- 
velope with  these  indorsements  on  it  the  pub- 
lishing of  a  libel,  tendinp^  to  expose  the  prose- 
cutrix to  contempt  or.  ridicule,  and  bring  her 
in  disrepute  with  her  employers  and  the  pub- 
lic ?  We  are  clearly  of  the  opinion  that  it 
was.  The  words  "Bad  Debt  Collecting 
Agency  "  were  printed  in  large,  bold  type  on 
the  envelopes,  and  were  obviouslv  intenaed  to 
attract  the  attention  of  the  public  ?  These 
words  must  be  construed  in  the  light  of  the 
times  in  which  they  are  used.  Similar  asso- 
ciations had  sprung  up  all  over  the  country, 
and  these  devices  were  resorted  to  to  force 
debtors  to  pay  their  debts.  To  such  extent  diti 
thev  go  that  the  Congress  of  the  United  States 
forbade  the  use  of  the  mails  for  their  distribu- 
tion. They  had  become  so  common  that  they 
were  thoroughly  understood  in  the  mercantile 
world.  Under ^his  state  of  affairs,  the  defend- 
ant resorts  to  this  Chicago  agency  to  collect 
this  debt  of  the  prosecutrix.  He  sets  in  mo- 
tion this  machine  for  extorting  this  money 
from  her.  It  was  known  that  the  prosecutrix 
was  earning  her  living  by  her  work  in  the  large 
and  responsible  dry  goods  house  of  Scruggs, 
Vandervoort  &  Barney.  Accordingly,  these 
letters,  four  in  number,  are  directed  to  her  in 
the  care  of  her  employers.  All  the  mail  for 
the  employes  of  this  large  house  was  put  to- 
gether and  taken  by  the  carriers  to  the  store. 
There  the  various  clerks  went  to  a  common-  re 
pository  for  their  mail.  So  that  the  scheme 
was  well  devised  to  attract  the  attention  of 
those  with  whom  she  was  most  intimately  con- 
nected, and  without  whose  respect  and  good 
opinion  the  life  of  a  sensitive  woman  would 
soon  become  a  burden  and  unendurable.  This 
envelope  on  its  face  was  designed  to  attract  the 
attention  of  the  public,  and  when  the  prosecu- 
trix received  these  letters  in  these  envelopes  the 
fact  was  thereby  published  thHt  this  association 
was  in  correspondence  with  her  for  the  pur- 
pose of  collecting  a  bad  debt;  and  we  cannot 
shut  our  eyes  to  the  necessary  implication  that 
she  was  a  bad  debtor;  that  she  was  not  in  the 
habit  of  paying  her  honest  debts;  and  was  un- 
worthy of  credit.    Nor  are  we  left  in  doubt 
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that  this  was  the  purpose  of  the  association. 
In  the  letter  which  came  under  cover  of  this 
envelope  the  agency  asks  her:  "Can  you  af- 
ford to  have  the  public  know  that  you  refuse 
to  pay  this  bill?  You  may  need  credit  again 
some  time,  but  as  long  as  this  account  remains 
in  this  unsatisfactory  manner  it  will  be  hard 
for  you  to  obtain  it."  In  other  words:  "By 
means  of  this  style  of  publishing  you  to  the 
world  we  will  advertise  vou  as  unworthy  of 
credit/'  Nor  was  this  all.  She  is  warned: 
"Should  you  positively  refuse  to  make  any  ar- 
rangements for  a  liquidation  of  this  claim,  we 
feel  justified  in  advertising  the  same  for  sale 
in  the  newspapers,  as  well  as  to  send  you  a 
statement  regularly  until  the  matter  is  settled." 
These  regular  communications,  if  sent  without 
these  libelous  words  in  large  type,  would  not 
attract  any  attention:  but,  received  regularly 
in  this  form,  would  give  a  painful  publicity. 
The  Evident  purpose  and  design  of  the  defend- 
ant and  the  association  he  employed,  and  for 
whose  acts  he  is  responsible  in  this  matter,  was 
to  publish  the  prosecutrix  as  a  bad  debtor,  a 
dishonest  person,  who  would  not  pay  her  hon- 
est debts,  and  to  degrade  her  in  the  eyes  of 
the  public  and  her  emplo^^ers,  and  as  such  was 
clearly  libelous,  and  within  the  meaning  of  the 
Statute.  Muetze  v.  I'uteur,  77  Wis.  28(5,  9  L. 
R.  A.  86;  Dennis  v.  Johnwi^,  42  Minn.  801; 
Johnson  V.  Com.  (Pa.)  14  Atl.  Rep.  425. 

The  law  will  not  countenance  or  tolerate  this 
method  of  collecting  a  debt.  The  facts  that 
the  debt  was  originally  onlv  t8.4/5;  that  it  was 
barred  by  the  Statute  of  limitations;  that  de- 
fendant persisted  in  bis  endeavor  to  extort  the 
money  from  the  prosecutrix  after  her  protest: 
and  the  avowed  intention  of  his  agents  to  pub- 
lish her  to  the  world,  and  advertise  this  account 
for  sale  in  the  newspapers, — amply  sustain  the 
charge  that  this  was  maliciously  aone .  To  per- 
mit a  defenseless  woman  in  this  day  of  enlight- 
•enment  to  be  thus  persecuted  would  be  a  re- 
proach to  our  laws.  Beals  v.  Thompson^  149 
Mass.  405. 

It  is  insisted  by  defendant  that  the  court 
ought  to  have  sustained  a  demurrer  to  the  evi- 
dence. The  defendant's  own  letters  of  Febru- 
ary 1  and  14,  1888,  both  show  that  he  was 
aware  that  this  agency  was  sending  to  Mrs. 
Vincil  letters  that  she  regarded  as  insulting. 
She  had  appealed  to  him  to  call  off  this  agency, 
and  he  complacently  informs  her  he  will  when 
she  sends  the  f  5.  '*Oui  facit  per  alivm,  font 
per  se;"  and  this  maxim  applies  in  all  its  strict 
ness  in  libel.  Besides,  Bassford,  the  editor  of 
the  Ledger,  testified  that  the  defendant  told  him 
he  was  a  member  of  the  Sprague  Agency,  and 
in  referring  to  Mrs.  Vincirs  letter  he  said  he 
thought  she  had  received  a  "chromo,"  to 
which  he  alluded.  After  believing  or  thinking 
that  she  had  received  this  style  of  a  letter  from 
his  agents  or  associates  in  Chicago,  he  declined 
to  stop  them  unless  she  pays  the  |5.  There 
was  ample  evidence  to  sustain  the  Verdict  of 
the  jury  as  to  his  knowledge  and  complicity  in 
originating  and  publishing  the  libelous  en- 
velope. The  pastinff  of  the  portion  of  the  en- 
velope containing  the  libelous  matter  in  the 
information  so  as  to  make  it  a  component  part 
thereof  was  unusual,  and,  we  think,  wholly 
unnecessary,  but  it  certainly  did  not  and  could 
not  destroy  its  character  as  original  evidence 
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in  the  case^  hence  the  trial  court  committed  do 
error  in  admitting  it  as  evidence.  x 

There  was  no  error  in  admitting  the  letter 
of  January  30, 1888,  io  evidence.  It  was  ad- 
missible to  show  defendant's  knowled^  of  the 
means  his  agency  was  pursuing  in  his  behalf, 
and  of  the  claim  that  the  debt  was  paid;  aod 
his  reply,  written  on  the  letter  itself,  shows  bis 
determination  to  'persist,  notwithstanding  the 
protest  of  Mrs.  Vincil.  Nor  did  the  court  err 
in  excluding  the  evidence  of  Reed,  Emmoos, 
Bedell,  and  Mrs.  Harding,  tending  to  proTc 
that  Mrs.  Vincil  owed  them  altogether  some 
$18.50.  No  offer  was  made  to  prove  her  gea- 
eral  reputation  in  regard  to  paying  her  just 
debts.  She  was  not  expected,  nor  was  the  State 
required,  to  come  prepared  to  meet  and  try 
every  individual  claim  that  mig^ht  be  made 
against  her .  Evidence  of  specific  indebtedoess 
was  not  admissible.  Wilson  v.  Noonan,  27 
Wis.  608;  Campbell  v.  Campbell  54  Wis.  90; 
Muetze  v.  Tuteur,  77  Wis.  236,  9  K  R.  A.  86. 
Indeed,  the  fact  that,  after  the  zealous  efforts 
of  defendant  to  destroy  her  character  as  an 
honest  woman,  he  could  only  find  an  indebted- 
ness of  $18.50  against  her  in  a  community 
where  she  had  lived  for  many  years,  is  rather 
a  vindication.  It  is  questionable,  if  admitted, 
if  it  would  have  had  any  appreciable  effect  up- 
on any  sensible  iuror. 

The  point  made,  that  the  court  permitted  the 
Stale's  counsel  to  cross-examine  the  defendant 
on  matter  not  elicited  hj  his  counsel  in  chief, 
has  been  carefully  examined,  and  we  have  con- 
cluded that  it  reallv  amounts  to  nothing  more 
than  an  inquiry  if  he  understood  what  Mrv. 
Vincil  referred  to  as  insulting  in  her  letter  of 
the  80th  of  January.  No  possible  injury  could 
come  from  this.  The  court  expressly  ruled 
the  counsel  for  the  State  to  a  crossr-examinatioa 
of  the  matter  brought  out  by  defendant,  and 
none  other  was  elicited.  The  instructiona  oor- 
rectlv  told  the  jury  what  was  necensary  to  con- 
stitute the  libel  under  the  information.  The 
only  one  requiring  special  examination  is  the 
fifteenth,  which  informs  the  iury  that  they  are 
the  judges  of  the  law  of  libel  as  well  as  of  the 
facts,  and  they  were  not  required  to  accept  the 
instructions  given  by  the  court  as  bein^  con- 
clusive of  what  the  law  of  criminal  libel  is. 
Section  14  of  article  2  of  the  Constitution  of 
Missouri  declares  "that  no  law  shall  be  passed 
imparing  the  freedom  of  speech;  that  ereiy 
person  shall  be  free  to  say,  write  or  pub- 
lish whatever  he  will  on  any  subject,  being  re- 
sponsible for  all  abuse  of  that  liberty;  aod  that 
in  all  suits  and  prosecutions  for  libel  the  truth 
thereof  mav  be  given  in  evidence,  and  the  Jury, 
under  the  direction  of  the  court,  shall  deter- 
mine the  law  and  the  fact."  It  was  to  this 
constitutional  provision  in  our  Bill  of  Rights 
this  instruction  referred.  In  State  v.  Hosimgr, 
85  Mo.  568.  Judge  Henry,  in  discussing  an  in- 
struction similar  to  the  one  complainedof  here, 
says:  '*The  defendant  asks  the  court  to  de- 
clare the  law  to  be  'that  under  the  law 
the  jury  are  to  determine  the  law  and  the  facts 
in  this  case.'  Section  1594,  Rev.  SUt.  1879,  is 
as  follows:  'In  all  prosecutions  for  libel  or 
verbal  slander  the  truth  may  be  given  in  evi- 
dence to  the  jury,  and  shall  constitute  a  com- 
plete defense;  and  the  jury,  under  the  direction 
of  the  court,  shall  determine  the  law   and  the 
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fact/  I  confess  that  I  do  not  fullv  compre- 
hend the  meaning  of  the  remarkable  conclud- 
ing clause  of  that  section;"  and  be  condemns 
■that  instruction.  No  allusion  is  made  by  the 
learned  juds^e  to  the'  Bill  of  Rights,  nor  to  the 
history  of  this  provision  in  our  Constitution 
and  law.  Section  14,  art.  2,  of  our  Constitu- 
tion is  but  a  rescript  of  section  1,  Fox's  Libel 
Act^  enacted  by  the  British  Parliament  (82  Geo. 
III.)  in  1792.  Befoi-e  that  Act  it  had  become 
to  be  the  rule  that  the  Judge,  not  the  jury, 
should  decide  whether  or  not  the  publication 
was  a  libel.  The  judge  would  direct  the  jury 
to  find  the  defendant  guilty  on  proof  of  the 
publication,  of  the  innuendoes,  and  of  the 
other  necessary  averments.  But  that  Act  de- 
clared and  enacted  that  on  the  trial  of  an  in- 
dictment or  information  for  libel  the  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty 
upon  the  whole  matter  put  m  issue  before  them, 
lliis  Act  in  full  will  be  found  in  Odgers  on 
Libel  and  Slander,  p.  665.  In  the  case  of  Beg. 
V.  Sullivan,  for  seditious  libel,  in  1868,  this  law 
was  interpreted  by  Fitzgerald,  J. ,  who  presided 
in  the  trial.  It  is  reported  in  11  Cox,  C.  C.  51. 
Among  other  things,  in  his  charge  to  the  jury, 
he  said:  *'The  nextquestion  is  of  paramount 
importance,  and  it  is  the  one  of  which  the 
jury  are  the  sole  judges, — whether  these 
publications  are  seditious  libels.  That  ques- 
tion of  law  and  fact  is  intrusted  to  the  jury 
alone.  I  know  that  some  of  you  have 
•considerable  experience  as  jurors,  and  I 
have  often  had  the  duty  cast  upon  me  of  ad- 
dressing you  as  such.  You  must  have  ob- 
served that  in  ordinary  cases,  especially  in  the 
crown  courts,  the  questions  were  divided  into 
those  of  law  and  fact.  The  questions  of  law 
are  usually  for  the  pudge,  and  on  them  the  jury 
are  bound  to  take  his  direction.  The  questions 
of  fact  are  solely  for  their  determination.  In 
this  peculiar  case  of  libel  the  law  of  the  land 
says  the  jury  shall  determine  the  whole  ques- 
tion whether  the  publication  is  a  libel  or  a 
seditious  libel.  That  power  has  been  given  to 
the  jury  for  the  purpose  of  protecting  the  in- 
violable blessing  of  a  free  and  independent 
press.  You  should  bear  in  mind  that,  while 
jou  will  receive  assistance  from  me,  you  are 
not  bound  to  follow  anything  I  tell  you.  You 
are  the  sole  judges  of  the  law  and  fact." 

In  Rex  V.  Burdett,  4  Bam.  &  Aid.  181,  Mr. 
Justice  Best  said:  "Libel  is  a  question  of  law, 
and  the  judge  is  the  judge  of  the  law,  in  libel, 
as  in  all  other  cases.  The  jury  have  the  power 
of  acting  agreeably  to  his  statement  or  not." 
When  we  remember  the  origin  of  this  provision 
in  our  Constitution,  that  it  was  the  result  of  the 
speech  made  by  Lord  Erskine,  in  his  defense 


of  the  Dean  of  St.  Asaph  in  1784,  a  speech  de- 
clared by  Fox  to  be  the  finest  ar^ment  in  the 
English*  language,  and  that  this  speech  pre- 

Eired  the  wa^  for  the  adoption  of  Fox's  Libel 
ill  in  1792,  it  is  impossible  foi  us  to  view  it  as 
having  no  other  or  different  meaning  than  the 
other  provisions  guaranteeing  a  jury  trial. 
Does  not  the  usual  construction  apply  here,  as 
in  other  cases, — that,  when  foreign  laws  are 
adopted,  and  made  a  part  of  our  Code,  the 
presumption  is  that  we  adopt  also  the  construc- 
tion already  given  by  the  foreign  courts  where 
they  had  their  origin?  As  we  have  seen,  tt\e 
English  courts  make  a  broad  distinction  in 
prosecutions  for  criminal  libel  and  all  other 
cases  as  to  the  province  of  court  and  jury. 
The  scope  of  this  opinion  forbids  any  further 
elaboration  of  the  great  principles  upon  which 
this  provision  is  founded.  The  argument  of 
Lord  Erskine  on  the  right  of  juries  in  criminal 
libel  is  in  itself  a  complete  history,  and  will  be 
found  reported  in  full  in  21  How.  St.  Tr.  847- 
1046. 

Viewed  in  the  light  of  the  history  of  the  con- 
stitutional provision,  and  the  great  contest  for 
the  freedom  of  the  press  out  of  which  it  grew, 
and  of  the  construction  given  Fox's  Libel  Bill 
by  the  English  ludges,  did  the  criminal  court 
err,  after  it  had  fully  instructed  the  jury  in  this 
cause,  in  further  instructing  them  that  they 
were  themselves  the  judges  of  the  law  of 
libel,  as  well  as  of  the  facts,  and  that  they 
were  not  required  to  accept  the  instructions 
given  by  the  court  as  conclusive  of  the  law  of 
criminal  libel?  Is  not  this  instruction,  in  sub- 
stance and  effect,  just  what  the  Constitution 
commands,  and  is  it  not  simply  another  way 
of  stating  the  same  principles  that  Were  an- 
nounced by  Judge  Fitzgerald  in  the  Sullivan 
Case,  supra,  and  JusticeBe&im  Bex  v.  Burdett, 
supra,  viz.,  that  while  the  judge  may  assist 
and  inform  him  what  the  law  is,  and  it  is  his 
duty  to  do  so,  still  they  are,  by  virtue  of  organic 
law,  the  final  judges  in  a  prosecution  for 
criminal  libel?  We  think  so;  and  in  so  doing 
we  conclude  that  the  decision  in  State  v.  Hos- 
mer  was  decided  without  this  constitutional 
provision;  and  its  history  having  been  brought 
to  the  attention  of  this  court,  and  inasmuch  as 
it  is  of  the  very  gravest  importance  that  the 
Constitution  itself  should  govern,  we  think 
State  against  Hosmer  should  not  longer  be 
followed. 

This  brings  us  to  the  conclusion  that  there  are 
no  reversible  errors  in  the  record  in  this  cause, 
and  the  judgment  of  the  Criminal  Court  is  ac- 
cordingly affirmed. 

ThomaBt  J,  concurs;  Macfarlane*  J., 
not  sitting. 
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GENESEE  FORK  IMPROVEMENT  CO. 

V. 

James  IVES,  Appt. 
( Pa. ) 

1.  A  second  bond  ia  not  required  ft*om 
a  corporation  organised  under  the 
Act  of  1888  ^or  the  improvement  of  the  navl- 
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gration  of  a  stream,  wbioh  has  failed  to  a^ree 
with  abuttinsr  property  owners  as  to  payment  of 
damaeres,  before  it  can  exercise  its  franchises,  if 
it  has  sriven  the  one  prescribed  by  section  6  of 
that  Act,  althougrh  section  4  provides  that  in  case 
of  failure  to  Sigree  as  to  damages  they  shall  be 
assessed  under  Act  1874.  S  41,  which  requires  the 
tender  of  a  bond  to  the  person  claiming  damages. 

2.   The  right  to  ezercifle  a  corporate 
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fraAChlse  and  collect  tollB  under  a  char- 
ter acquired  under  the  Act  of  1883  for  improving 
the  navigation  of  a  stream  cannot  be  defeated 
by  denying  the  neoeasity  of  the  franchise  or 
questioning  the  degree  of  perfection  in  the  im- 
provements made  by  the  company. 

8.   The    reasonableness    of    the    tolls 

charged  by  a  company  organized  under  the  Act 
of  1883  for  improving  the  navigation  of  a  stream 
cannot  be  questioned  so  iong  as  they  are  within 
the  limit  fixed  by  the  statute. 
4*  A  Judi^ent  wUl  not  be  reversed  for 
the  error  of  the  court  in  directing  a 
▼erdict  for  plaintiff  when  the  case  should  have 
been  submitted  to  the  jury  because  the  right  of 
recovery  depended  on  oral  testimony,  where  no 
interest  of  defendant  would  be  subserved  by  re- 
versal, if  the  assignments  of  error  do  not  contain 
the  language  of  the  court  in  totidem  vctMa,  and 
the  question  is  not  argued  for  appellant. 

(October  5, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of,  Common  Pleas  for  Potter 
County  in  favor  of  plain lifT  in  an  action 
brought  to  recover  tolls  for  logs  floated  on  the 
Genesee  Fork  of  Pine  Creek.    Affirmed. 

At  the  trial  defendant  objected  to  evidence 
that  he  had  floated  logs  on  the  stream  by  the 
aid  of  plaintiff's  improvements  on  the  ground 
that  plaintiff  bad  no  rights  in  the  stream  be- 
cause it  had  not  filed  the, bonds  required  by 
statute.  The  objection  was  overruled,  and  the 
evidence  admitted.    [Isl  assignment  of  error.] 

Defendant  attempted  to  show  that  there  was 
Rufiicient  water  in  the  stream  to  run  out  his 
logs  without  the  assistance  of  any  of  defend- 
ant's improvements;  that  the  stream  was  in  no 
better  condition  for  running  logs  after,  than  it 
was  before,  plaintiff's  alleged  improvements; 
that  there  had  been  no  material  improvement 
in  the  navigability  of  the  stream;  and  that  the 
improvements  did  not  obviate  the  necessity  of 
assistance  from  the  banks  in  running  the  logs; 
bU  of  which  was  objected  to  and  excluded. 
[2d.  3d,  4th,  5tb,  assignments  of  error.} 

He  attempted  further  to  show  that  ten  cents 
per  thousand  feet  was  not  a  reasonable  toll, 
and  that  no  improvements  had  been  made 
which  would  authorize  the  collection  of  any 
toll;  all  of  which  wa«  objected  to  and  excluded. 
[6th  and  7th  assignments  of  error.] 

The  court  charged  the  jury  that  what  was  a 
reasonable  charge  per  thousand  feet  was  not 
for  the  court  or  jury  to  fix,  but  for  the  Com- 
pany itself,  the  law  simply  fixing  a  maximum 
beyond  which  they  cannot  go.  [8th  assign- 
ment of  error.] 

The  court  instructed  the  jury  to  find  for 
plaintiff  the  full  amount  charged.  [9th  assign- 
ment of  error.] 

The  tenth  a8.signment  of  error  questioned 
the  constitutionality  of  the  Act  of  1888. 

Further  facts  appear  in  the  opinion. 

Messrs.  Mann  ft  Ormerod*  for  appellant: 

The  plaintiff  was  a  trespasser  upon  the  de- 
fendant. It  was  attempting  to  exercise  a  right 
it  had  never  obtained,  not  having  made  com- 
pensation to  the  defendant,  who  was  a  riparian 
owner,  nor  tendered  security. 

Lord  V.  MeadvUU  Water  Go.  8  L.  R.  A.  202, 
186  Pa.  181. 

It  cannot  be  said  that  there  was  an  implied 
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contract  on  the  part  of  Ivea  to  pay  when  be 
rolled  his  logs  into  the  stream.  It  was  a  natu- 
ral highway  which  he  bad  uaed  for  that  pur- 
pose for  more  than  twenty-one  j'ears.  It  wa» 
the  only  way  of  getting  his  logs  to  market, 
and  the  same  reasoning  would  not  apply  to  bifr 
use  of  the  stream,  that  migbt  apply  to  the  use 
of  an  artifidal  highway  such  as  a  railroad  or  a 
turnpike  road. 

Irvine  v.  Lumbermen*s  Bank,  2  Watts  &  8. 
190,  and  Dyer  v.  Walker,  40  Pa.  167,  do  not 
rule  this  case. 

The  franchise  to  collect  tolls  did  not  vest 
with  the  granting  of  the  charter.  The  law 
contemplates  the  making  of  improvements, 
before  the  imposition  of  tolls,  and  the  fran- 
chise to  collect  tolls  did  not  take  effect  udIU 
the  improvements  were  made.  Tolls  were 
permitted  by  the  Legislature  in  consideration 
of  making  improvements,  not  of  making  an 
application  for  a  charter. 

Carman  v.  Clarion  River  Nav.  Co.  81*  Pa. 
412. 

An  interpretation  of  this  law  which  will  per- 
mit a  corporation  to  blanket  a  stream  by  pur- 
chasing a  charter  and  passing  a  resolution  (o 
charge  tolls,  is  in  conflict  with  the  rule  which 
requires  a  construction  of  a  charter  against  the 
corporation  and  in  favor  of  the  public. 

The  Legislature  certainly  never  intended  to 
allow  a  corporation  to  appropriate  a  public 
highway,  unless  for  the  public  benefit.  U 
could  not  be  for  the  public  benefit  unless  they 
improved  its  use,  and  an  attempt  to  collect  tolls 
before  they  had  done  something  to  benefit  the 
public  would  be  an  imposition  and  fraud  upoa 
the  public  which  the  law  will  not  permit. 

Scranton  E.  L.  &  U.  Go's  App.  1  L.R.  A.  285, 
122  Pa.  174,  175. 

The  rights  and  powers  of  a  corporation  can 
be  inquired  into  by  the  courts  under  the  Act 
of  1871,  p.  1360. 

McCandles^s  App.  70  Pa.  216;  Western  Bmn- 
sylmnia  R.  Co's  App.  104  Pa.  406. 

There  is  nothing  in  the  Act  which  gives  the 
plaintiff  exclusive  control  of  the  stream.  The 
Legislature  evidently  intended  to  limit  the 
rights  of  the  corporation  to  the  control  of  its 
improvements.  All  persons  shall  have  the 
right  to  have  their  logs  floated  with  the  aid 
of  these  improvements,  subject  to  the  payment 
of  tolls.  Exclusive  rights  of  corporations  are 
not  favored. 

Scranton,  E.  L.  &H.  Co*s  App.  supra;  Free 
port  Water  Works  Co.  v.  Prager,  129  Pa.  605; 
Emerson  V.  Com.  108  Pa.  Ill;  Act  of  1887,  Pa. 
Laws  812,  §  8. 

Ten  cents  is  the  maximum  figure  for  twenty 
miles.  Ten  cents'  is  the  amount  charged  Ives 
for  floating  his  logs  one  and  a  half  miles  from 
the  mouth  of  the  stream.  While  the  discretion 
of  a  corporation,  if  exercised  reasonably,  can- 
not be  inquired  into  in  a  suit  at  law,  RtiU 
when  that  discretion  is  misused  or  abused  it 
may  be  redressed  or  restrained  in  a  suit  at  law. 

Pennsylvania  R.  Go's  App.  128  Pa.  521-522; 
Com.  v,  Erie  &  A.  E.  R.Co.  27  Pa.  889;  tarkt's 
App.  64  Pa.  187;  Struthersy.  Dunkirk,  W.  d  P. 
R.  Co.  87  Pa.  282-286;  C'arkeY.  Birmingham  * 
P.  BndgeCo.  41  Pa.  160. 

Messrs.  M.  F.  Elliott  and  Doman  & 
Peck,  for  appellee: 

Our  right  to  collect  tolls  was  a  franchise. 
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contained  without  any  limitation  in  our  char- 
ter, and  the  defendant  cannot,  in  this  collateral 
proceeding,  inquire  into  this  franchise  to  take 
lolls,  and  take  away  or  forfeit  this  franchise.of 
the  corporation. 

8  Wood,  RailwayLaw,  §  817:  Irvine  v.  Lum- 
iermen*B  Bank,  2  Watts  &  S.  190;  Murpfiy  v, 
Schuylkill  County  Farmers*  Bank,  20  Pa.  415, 
418;  Dyer  v.  Walker,  40  Pa.  167;  Cleveland  * 
i*.  R.  Co.  V.  Speer,  56  Pa.  825,  835;  Fai-nham 
V.  Delaware  dh  H.  Canal  Co.  61  Pa.  265,  271; 
Bennetts  Branch  Imp.  Co's  App.  65  Pa.  242; 
261;  (Jrant  v.  Henry  Clay  Coal  Co.  80  Pa.  208; 
Building  db  L.  Asso.  v.  Fenner,  18  Phila.  107; 
^  Legal  Int.  124. 

The  Act  of  June  19.  1871,  does  not  apply  to 
this  case,  for  that  Act  only  authorizes  a  private 
citizen  hy  bill  in  equity  or  other  proceedings 
in  accordance  with  said  Act,  to  investigate 
into  causes  of  forfeiture,  which  may  appear 
Irom  the  limitations  of  the  charter  of  the  cor- 
poration. 

Western  Penwtyhania  R.  Co*s  App.  104  Pa. 
^9. 

The  stream  was  a  public  highway  for  the 
floating  of  logs. 

Haixlay  R.  Co.  v.  Ingham,  86  Pa.  194,  201, 
202;  Meyer  v.  Phillips,  97  JS.  Y.  485;  BHg 
••  City  of  Erie''  v.  Canfldd,  27  Mich.  479;  01- 
4on  V.  MerHll,  42  Wis.  208. 

Then,  what  property  of  the  defendant  therein 
did  the  corporation  take? 

Bennetts  Branch  Imp.  Co*s  App.  supra. 

Evidence  that  the  improvements  we  had 
made  were  not  beneficial  to  the  navigation  of 
the  stream  for  floating  logs,  either  generally, 
or  80  far  as  the  defenoant  was  concerned,  was 
rightly  excluded. 

Ibia, 

Within  the  maximum  limits  flxed  l^  the 
statute,  "the  amount  of  tolls  the  corporation 
or  its  proper  officers  may  require,"  '*is  to  be 
regulated  by  the  discretion  of  the  corporation, 
exercised  through  its  proper  officers. " 

Cumberland  Valley  R.  Co's  App.  62:Pa.  229; 
Struthers  v.  Dunkirk,  W.  <fc  P.  R.  Co.  87  Pa. 
282;  Pennsylvania  R.  Co's  App.  128  Pa.  509; 
Parkas  App.  64  Pa.  137;  Clarke  v.  Birming- 
ham dt  P.  Bridge  Co.  41  Pa.  147. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

After  the  trial  of  this  case  the  bond  given  by 
the  appellees  in  the  course  of  their  orguuization 
prcKJeeding  under  the  5th  section  of  the  Act  of 
1888  was  found.  The  condition  of  the  bond  is 
in  exact  conformity  with  the  requirement  of 
the  5th  section.  It  was  duly  approved  by  the 
court  on  March  22,  1888,  and  was  therefore  a 
full  compliance  with  the  statutory  requirement 
in  that  regard.  It  is  still  contended,  however, 
that  the  plaintiff  was  obliged  to  file  another 
bond  under  the  4th  section  of  the  Act,  before 
i I  could  exercise  i ts  corporate  f ranch ise.  While 
we  do  not  consider  that  the  defendant  is  en- 
titled to  raise  this  question  in  the  present  col- 
lateral proceeding,  an  examination  of  the  4th 
section  satisfies  us  that  there  was  no  necessity 
for  the  giving  of  any  other  bond  than  the  one 
required'  by  tne  5th  section.  The  4th  section 
merely  provides  a  method  of  proceeding  for 
the  assessment  of  damages  sustained  by  the 
owners  of  dams  and  land  along  the  streams, 
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and  simply  directs  that  when  the  Company 
and  the  owner  cannot  agree  as  to  the  damages 
the  assessment  shall  be  made  under  the  forty- 
first  section  of  the  Act  of  1874  to  which  the 
Act  of  1888  is  a  supplement.  Upon  recurring 
to  that  section  we  find  that  it  contains  an  elab- 
orate provision  for  the  assessment  of  damages 
by  the  appointment  of  viewers  whose  proceed- 
ings are  prescribed  in  about  the  usual  manner 
in  which  views  for  such  purposes  are  con- 
ducted. The  section  contains  a  further  pro- 
vision that  when  the  parties  cannot  agree  upon 
the  amount  of  the  damages  to  be  paid,  the  cor- 
poration shall  tender  a  bond  to  the  party 
claiming  damages,  with  condition  that  the  cor- 
poration will  pay  such  amount  of  damages  as 
the  party  shall  be  entitled  to  receive  after  the 
same  shall  have  been  agreed  upon  by  the  par- 
ties, or  assessed  in  the  manner  provided  for  in 
the  Act.  It  is  plain  that  the  duty  to  tender 
Ibis  bond  arises  as  a  part  of  the  proceedings 
for  the  assessment  or  damages  in  the  cases 
covered  by  the  Act  of  1874.  Had  the  Act  of 
1883  contained  no  other  provision  for  the  giv- 
ing of  a  bond  than  is  contained  in  the  Act  of 
1874  it  would  have  been  necessary  for  the 
plaintiff  to  have  given  the  bond  required  by 
that  Act.  But  the  Act  of  1888  does  contain  a 
specific  provision  for  the  giving  of  a  bond  in 
its  5th  section.  The  condition  of  the  bond 
there  required  to  be  given  is  for  the  indemni- 
fication of  all  aud  every  person  whose  prop- 
erty may  be  injured  by  reason  of  the  construc- 
tion and  operation  of  the  improvements  of  the 
corporation.  As  this  language  is  broad  enough 
to  include  all  owners  of  dams  and  lands  on  the 
streams  In  question  it  is  manifest  that  it  is 
ample  to  confer  every  remedy  afforded  by  the 
bond  required  by  the  forty-first  section  of  the 
Act  of  1874.  The  giving  of  such  a  bond 
therefore  is  entirely  unnecessary  when  the 
bond  required  by  the  fifth  section  of  the  Act 
of  1888  has  been  given.  The  first  assignment 
of  error  is  not  sustained. 

The  questions  raised  by  the  second,  third, 

I  fourth  and  fifth  assignments  relate  to  matters 

which    must    be    considered  as  having  been 

settled  when  the  corporate   franchise  was  ac- 

?[uired.  The  right  to  appropriate  the  stream 
or  the  purpose  of  floating  logs  upon  it  was 
conferred  by  the  Act  of  1883,  under  which 
the  plaintiff  was  organized.  It  could  not  be 
tolerated  that  the  right  to  exercise  the  fran- 
chise and  collect  the  tolls  allowed  by  the  Act, 
should  be  defeated  by  objections  which  deny 
the  necessity  of  the  franchise,  or  call  in  ques- 
tion the  degree  of  perfection  in  the  improve- 
ments made  bv  the  Company.  Although  it 
mi^ht  be  possible  for  an  owner  to  float  his 
logs  upon  the  natural  state  of  the  water  and 
without  assistance  from  the  dams,  at  times, 
that  is  no  reason  why  the  Company  may  not 
claim  the  fruits  of  its  franchise.  And  so  also 
as  to  its  right  to  collect  tolls, which  is  called  in 
question  under  the  sixth  and  seventh  assign- 
ments. So  long  as  the  Company  keeps  within 
the  discretionary  limit  fixed  by  the  Statute,  its 
right  to  collect  the  tolls  cannot  be  defeated, 
nor  its  discretion  to  fix  the  amount  questioned. 
All  of  this  was  decided  in  the  cAses  of  Boyle  v. 
Philadelphia  &  Reading  R.  Co.  54  Pa.  810, 
and  Cumberland  Valley  R.  Co's  App.  62  Pa. 
218.    In  the  latter  case  Thorn pson,  Ch.  J. ,  said : 
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"The  company  has  therefore  the  clear  warrant 
of  the  charter  for  demanding  the  aggregate  of 
the  sums,  viz. :  seven  cents  per  mile  per  ton 
for  private  freight  in  their  own  cars  on  their 
own  road.  Within  this  limit  no  court  can  in- 
terfere with  them.  This  is  settled  hy  the 
charter  and  b^  the  decision  in  the  case  of  Bt^^ 
V.  Philaddphta  d  Reading  H,  Co.,  supra.  The 
master  finds  that  the  company  has  not  tran- 
scended this  limit  and  the  court,  very  properly 
concurring  with  the  master,  dismissed  this  por- 
tion of  the  bill.'' 

In  the  case  of  Parkers  App.,  M  Pa.  187,  we 
held  that  the  court  has  no  right  to  interfere 
with  a  company's  location  of  its  road,  on  the 
score  of  preference,  within  the  limits  of  its 
charter.  In  the  case  of  Struthera  v.  Dunkirk, 
W,  &  P.  H.  Co.,  87  Pa.  282,  the  present  chief 
justice  said:  'There  is  only  one  question  re- 
maining in  the  case  an4  that  is,  whether  the 
court  iSlow  should  have  received  evidence  to 
show  that  the  company  mi^ht  have  located  its 
road  upon  another  route  ana  thuB  have  avoided 
laying  the  track  upon  High  Street.  We  are 
clearly  of  opinion  that  the  learned  judge  was 
right  in  excluding  evidence  of  this  character, 
and  also  in  his  answers  to  the  points,  in  which  the 
same  question  was  presented.  The  discretion 
of  the  company  in  locating  its  road  cannot  be 
reviewed  in  this  manner.  The  location  was 
made  in  the  exercise  of  an  undoubted  power. 
It  was  said  in  Parke's  App. ,  64  Pa.  187:  '  *Nei- 
,  ther  the  court  below  nor  this  court  has  any 
right  to  interfere  with  the  location  made  by 
the  company  on  the  score  of  preference,  if  any 
be  felt.  The  onlv  question  is  whether  it  has 
or  has  not  exceeded  a  discretion  on  the  sub- 
ject, apparent  on  the  face  of  the  Act  of  incor- 
poration." 

In  the  case  of  Bennett's  Branch  Imp.  Go's 
App.,  65  Pa.  242,  in  which  the  company  was 
authorized  to  clear  out,  improve  and  use  Ben- 
nett's Branch,  to  use  dams  erected  and  erect 
new  dams,  and  to  use  all  of  said  dams  and  the 
waters  of  the  said  stream,  in  the  floating  of  saw- 
logs  down  the  same,  Thompson,  Ch.  J.,  in 
delivering  the  opinion,  said:  "The  company,, 
having  authority  by  law  to  improve  the  stream 
in  the  manner  prescribed  for  the  consideration 
of  taking  toll  on  the  lumber  and  logs  floated 
thereon,  would  not  lose  its  franchises,  because 
the  improvement  was  in  fact  not  beneficial, 
there  being  no  such  condition  prescribed.  The 
Legislature  determined  that  question  in  grant- 
ing the  charter  and  all  the  franchises  [granted 
will  remain,  in  the  absence  of  any  limitation, 
until  taken  away  by  some  direct  action  for  that 
purpose,  legislative  or  judicial.  .  .  .  The 
right  to  impose  tolls  as  a  consideration  for  the 
completion  of  an  enterprise  intended  to  bene- 
fit the  public  is  a  right  of  government.  It  is 
conceded  to  the  promoters,  as  a  compensation 
for  the  benefit,  in  contemplation  of  law,  which 
every  individual  receives  for  an  improved 
mode  of  transit  of  person  or  property.  Indi- 
vidual complaints  avail  nothing  against  the 
right.  These  individual  inconveniences  must 
yield  to  the  wants  of  the  whole  pubUc.    In 


most  of  these  cases  of  improved  navigation, 
bv  companies,  or  the  Slate,  if  not  all,  individu- 
als have  always  been  found  who  would  claim 
to  be  as  well  off  without  such  improvements 
as  with  them,  and  ^et  they  are  obliged  to  pass 
over  them  with  their  property,  and  pay  tolls. 
There  is  no  reason  in  this  for  impeaching  the 
validity  of  the  law.  This  results  from  the  ac- 
cidency  of  location  and  of  this  nobody  is  to 
blame  but  the  owner,  and  he  must  submit  to 
all  legal  consequences  incident  thereto."  The 
consideration  so  well  expressed  in  the  forego- 
ing opinion  practically  disposes  of  all  the  ques- 
tions arising  upon  the  rejected  offers  of  testi- 
mony covered  by  the  several  assignments  of 
error  now  under  discussion,  including  the 
question  of  the  reasonableness  of  the  tolls 
charged  for  the  logs  floated  in  1889.  The  only 
question  discussed  by  counsel  for  the  appellant 
under  the  eighth  assignment  of  error  is  the 
correctness  of  the  instruction  that  neither  the 
court  nor  the  jury  had  the  right  to  determine 
what  was  a  reasonable  charge  per  thousand 
feet  so  long  as  the  Company  kept  within  the 
maximum  price  flxed  by  the  Statute.  As  we 
have  already  held  that  this  is  a  subject  within 
the  discretion  of  the  Company,  we  think  there 
was  no  error  in  this  portion  of  the  chaise.  We 
are  bound  to  consider  that  so  long  as  the  charge 
did  not  exceed  ten  cents  per  thousand  it  was 
reasonable  within  the  contemplation  of  the 
law.  The  ninth  assignment  of  error,  as  it  is 
pressed  upon  our  attention,  raises  no  other 
question  than  the  one  covered  by  the  eighth 
assignment.  The  full  amount  charged  was 
ten  cents  per  thousand  upon  the  number  of 
feet  of  logs  floated  as  stated  in  the  testimony, 
and  it  is  not  claimed  that  there  was  any  error 
in  the  court's  statement  of  the  quantity.  It  is 
true  that  the  court  did  direct  a  verdict  abso- 
lutely in  favor  of  the  plaintiff  although  the 
right  of  recovery  depended  upon  oral  testi- 
mony. This  ordinarily  would  be  error,  as  it 
includes  substantially  an  instruction  that  the 
jury  must  believe  the  plaintiff's  witnesses  and 
that  is  a  subject  over  which  the  jury  has  ex- 
clusive control.  The  ninth  assignment  is  in 
violation  of  our  rule  of  court  as  it  does  not  con- 
tain the  language  of  the  court  in  totidem  verbis. 
Expressed  as  it  is,  and  discussed  as  it  is,  it 
complains  only  of  the  amount  charged  and  not 
of  the  direction  to  find  for  the  plaintiff.  Were 
we  at  liberty  to  reverse  for  the  technical  error 
of  the  charge  in  this  respect,  we  do  not  think 
any  interest  of  the  defendant  would  be  sub- 
served by  our  doing  so.  We  prefer  to  say, 
therefore,  that  we  disregard  this  feature  of  the 
assijpment  because  it  is  not  properly  expressed, 
nor  is  the  question  itself  anywhere  discussed  in 
the  arjB[ument  for  the  appellant.  There  is  no 
force  m  the  tenth  assignment  as  the  Act  of 
1888  is  not  an  amendment  to  the  Act  of  1879, 
but  to  the  Act  of  1874.  ana  the  amended  ^- 
tion  of  that  Act  is  correctly  re-enacted  in  the 
Act  of  1888.  Moreover,  this  point  was  not 
made  in  the  court  below  and  no  exception  oa 
the  record  raises  the  question. 
Judgment  aprmed. 
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President,  Managers  &  COMPANY  FOR 
ERECTING  a  BRIDGE  over  the  Juniata 
'River  AT  or  near  the  Village  of  MIF- 
FLIN, in  the  County  of  Mifflin  (now 
Juniata). 

V. 

COUNTY  OF  JUNIATA,  Appt. 
( Pa ) 

1.  In  a  prooeedin^  to  determine  the 
eompensatlon  to  be  made  to  the  owners  of  a 
to]l-bridg:e  which  has  been  taken  by  the  county, 
witnesses  should  be  questioned  as  to  the  value 
and  not  the  cost  of  the  bridge. 

8«  The  cost  of  repairs  upon  a  toll  brid^^ 
which  has  been  taken  by  a  county  cannot  be 
considered  in  determining  the  compensation 
which  must  be  paid  to  the  owners  because  of  such 
taking. 

8«  .Returns  of  the  value  of  its  capital 
otockymade  by  a  toll-bridge  company  to  the  state 
auditor  as  required  by  law,  is  competent  evidence 
upon  the  question  of  such  value  in  a  proceeding 
to  determine  the  compensation  to  be  made  to  the 
company  for  the  taking  of  the  bridge  by  the 
county. 

4.  For  what  sum  the  county  could  have 
ere<5ted  a  new  bridge  is  immaterial  in  a 
proceeding  to  determine  what  compensation  it 
must  make  to  the  owners  of  a  toll  bridge  which  it 
has  taken  for  the  use  of  the  public. 

(October  5,  1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  ^Common  Pleas  for  Mifflin 


County,  fixing  the  compensation  to  be  made 
to  plaintiff  because  of  the  taking  of  its  toll- 
bridge  by  the  county.     Reversed. 

The  case  is  sufflciently  stated  in  the  opinion. 

Messrs.  Alfred  J.  Patterson  and  D.W. 
Wpodis,  for  appellant: 

The  certified  copies  of  the  returns  made  by 
the  Bridge  Company  of  the  value  of  their  cap- 
ital stock,  to  the  auditor  general  were  compe- 
tent evidence. 

These  returns  were  made  under  oath,  and 
their  object  was  to  ascertain  the  value  and 
worth  of  the  stock  for  the  purposes  of  tax- 
ation. 

See  Lynch  v.  Lively^  82  Ga.  575;  Bonken- 
dorffy.  Taylor,  29  U.  S.  4  Pet.  349,  7  L.  ed. 
882;  State  v.  Gorham,  65  Me.  270;  Clarke  v. 
Dougan,  12  Pa.  87. 

The  declarations  of  the  secretary  and  treasur- 
er of  this  Company,  made  under  the  law,  and 
under  the  circumstances  of  this  case,  and  en- 
joined upon  them,  were  within  the  scope  of 
their  authority  and  were  binding  upon  the 
company. 

Magill  v.  Kaufman,  4  Serg.  &  R.  317;  ToU 
Bridge  v.  Betsworth,  30  Conn.  380;  La  Salle 
County  v.  Simmons,  10  111.  216;  Covington  &' 
L.  R.  Co,  V.  Ingles,  15  B.  Mon.  6^7;  2  Wharton, 
Ev.  §  1078. 

A  written  admission  by  a  party,  if  published 
bv  him,  is  strong  evidence  against  him  or  those 
claiming  under  him. 

2  Wharton,  Ev.  §  1122. 

The  declarations  and  admissions  of  the  real 
party  in  interest,  though  his  name  does  not  ap- 
pear as  the  party  of  record,  are  competent 


Note.— iiiffht  of  eminent  domain. 

The  right  of  eminent  domain  or  inherent  sov- 
ereign power  gives  to  the  Legislature  the  control 
of  private  property  for  public  uses  and  for  public 
uses  only.  Memphis  Freight  Co.  v.  Memphis,  4 
Ck)ldw.  425;  Ooster  v.  Tide  Water  Co.  18  N.  J.  Bq. 
64;  Townsend  v.  Morris  Canal  &  Bicg.  Co.  6  Trans. 
App.  276;  VarioJE  v.  Smith,  6  Paige,  187,  8  L.  ed.  660. 

It  must  rest  with  the  wisdom  of  the  Legislature 
to  determine  whether  the  benefit  to  the  public  wlU 
be  of  sufficient  importance  to  render  it  expedient 
for  them  to  exercise  the  right  of  eminent  domain. 
Taylor  v.  Porter,  4  Hill,  151;  Dingley  v.  Boston,  100 
Mass.  558;  St.  Louis  County  Ct.  v.  Griswold,  58  Mo. 
194;  Coster  v.  Tide  Water  Co.  18  N.  J.  Eq.  67:  Beek- 
man  v.  Saratoga  &  8.  B.  Co.  8  Paige,  78, 8  L.  ed.  68. 

A  statute  is  unconstitutional  and  void  which 
authorizes  the  transfer  of  one  man^s  property  to 
another  without  the  consent  of  the  owner  although 
oompensation  is  made.  Embury  v.  Conner,  8  N.F* 
517,  58  Am.  Dec.  820;  Hay  v.  Cohoes  Co.  8  Barb.  47i 
Bloodgood  V.  Mohawk  k  H.  B.  R.  Co.  18  Wend.  60' 
Taylor  v.  Porter,  4  Hill,  147;  fte  John  &  Cherry  Sts. 
19  Wend.  650;  Wilkinson  v.  Leland,  27  U.  8.  2  Pet! 
6S8,7L.ed.568. 

The  lefirislative  department  of  the  government 
eannot  devest  a  citizen  of  a  lawfully  acquired  right 
or  title  ,to  property;  and  the  maxim,  nemo  potest 
muteare  eon^ium  suum  in  dUerivs  injwrtam^  is  a 
principle  of  the  common  as  well  as  the  civil  law; 
and  is  applicable,  in  a  free  government,  as  well  to 
the  government  as  to  individuals.  Dockery  v.  Mc- 
Dowell, 40  Ala.  481. 

There  are  certain  vital  principles  in  our  free  re- 
publican governments,  which  will  determine  and 
overrule  an  apparent  and  flagrant  abuse  of  Jegis- 
lattve  power,  as  to  authorize  manifest  injustice  by 
positive  law;  or  to  take  away  that  security  of  per- 
sonal liberty,  or  private  property,  for  the  protec- 
18  L.  R.  A. 


tion  whereof  government  is  established.  Durkee 
V.  Janesville,  28  Wis.  468, 9  Am.  Rep.  604;  Calder  v- 
Bull.  8  U.  S.  8  Dall.  387,  1  L.  ed.  648;  iFletcher  v. 
Peck,  10  IT.  S.  6  Cranch,  143, 8  L.  ed.  180;  Terrett  v. 
Taylor,  18  U.  8. 0  Cranch,  50,  8  L.  ed.  6^  See  note 
to  Logan  v.  Stogdale  (Ind.)  8  L.  R.  A.  58. 

CompensatUm  must  t>e  made  to  the  owner. 

The  qualification  of  the  right  of  eminent  domain, 
existing  by  the  general  law  of  European  nations 
and  thercommon^  law  of  England,  that  compensa- 
tion should  be  made  for  private  property  taken  or 
sacrificed  for  public  use,  has  in  this  country  been 
established  beyond  legislative  control  by  the  pro- 
visions of  the  Constitution  of  the  United  States  and 
the  Constitutions  of  the  several  States.  Pumpelly 
V.  Green  Bay  &  M.  Canal  Co.  80  CT.  8. 18  Wall.  166, 20 
L.  ed.  557. 

By  the  Constitution  of  the  Mexican  State  of 
Tamaulipas,  in  foroe  in  1828,  the  land  of  an  indi- 
vidual could  not  be  devested  for  an  object  of  com- 
mon recognized  utility,  without  previous  compen- 
sation. Brownsville  v.  Cavazos,  100  (J.  8.  188, 25  L. 
ed.  574. 

The  owner  of  a  private  bridge  across  which  a 
public  road  was  created  by  the  county  board  to 
enable  the  county  to  appropriate  the  bridge,  which 
is  thereafter  used  by  the  public,  is  entitled  to  com- 
pensation. Blaine  County  v.  Brewster  (Neb.)  June 
80, 1801. 

A  statute  which,  under  this  power,  repeals  an 
Act  of  incorporation,  and  at  the  same  time  creates 
a  new  corporation  with  similar  powers,  is  not  Id 
conflict  with  the  Constitution  of  the  United  States, 
if  it  provides  for  compensation  for  the  property  of 
the  extinct  corporation,  so  taken  by  the  new  one. 
Greenwood  v.  Union  Freight  R.  Co.  105  U.  8. 18,  28 
L.  ed.  061.  See  note  to  Alloway  v.  Nashville  (Tenn.) 
8  L.  R.  A.  128. 
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evidence  against  bim,  tfae  law  giving  him  the 
same  riglils  aa  though  he  were  a  party  to  tlie 
record. 

1  Greenl.  Ev.  §  ISO;  2  Starkie,  Ev.  Met- 
calf's  ed.  40,  41;  Wharton,  Ev.  i^  1218. 

Messrs,  B.  F.  Junkin  and  A.  Reed  for 
appellees. 

Pazsoiit  Ch,  J.,  ddlivered  the  opinion  of 
the  court: 

It  was  held  in  Montgomery  County  v.  Schuyl- 
kill Bndge  Co,,  110  Pa.  54,  that  where  abridge 
is  taken  by  a  county  for  public  use  under  the 
Act  of  May  8,  1876  (Pub.  Laws,  131),  the 
measure  of  damages  is  the  value  of  the  prop- 
erty to  the  owners,  not  to  the  counter  taking 
it,  and  that  such  value  is  to  be  ascertained  not 
only  bv  the  cost  of  the  structure,  but  also  by 
the  value  of  its  franchises.  The  value  of  its 
franchises  depends  largely  upon  its  earning 
capacity.  A  bridge,  as  was  observed  in  the 
case  cited,  is  a  peculiar  kind  of  property,  and 
seldom  has  a  market  value.  The  value  of  its 
capital  stock  may,  and  generally  does,  indicate 
with  some  accuracy,  the  value  of  its  franchises. 
Hence  in  an  action  against  a  county  for  taking 
a  bridge,  the  cost  or  value  of  the  structure, 
the  amount  of  net  tolls,  and  the  market  value 
of  its  capital  stock,  are  all  elements  to  be  con- 
sidered in  ascertaining  the  value  of  the  bridge 
and  its  corporate  franchises.  No  one  of  these 
elements,  standing  alone,  would  in  all  cases 
furnish  a  test;  considered  together,  they  will 
seldom  fail  to  lead  to  a  satisfactory  result. 


The  first  three  assicniments  may  be  consid- 
ered together.  The  witness,  L.  G.  Brown,  was 
asked  as  to  the  value  of  the  bridge,  by  which 
I  understand  to  be  meant  the  superstructure 
only.  This  was  objected  to  on  the  ground 
that  Brown,  having  contracted  for  the  erection 
of  the  bridge,  should  have  been  asked  as  to 
the  contract  price.  We  do  not  think  this  ob- 
jection welt  taken.  The  true  question  was  the 
value  of  the  bridge,  not  what  it  cost  The 
contractor  may  have  taken  it  at  too  low  a  fig- 
ure, or  the  owner  may  have  paid  too  much; 
the  county  is  entitled  to  pay  for  it  at  its  actual 
value  at  the  time  of  taking. 

The  fourth  and  fifth  assignments  allege  that 
the  court  below  erred  in  rejecting  evidence  in 
reference  to  the  cost  of  certain  repairs  to  the 
bridge.  The  evidence  was  clearly  irrelevant 
and  properly  rejected. 

The  sixth  assignment  is  more  serious.  The 
defendant  offered  a  certified  copy  of  the  re- 
turn made  by  tlie  Bridge  Company* of  the  value 
of  its  capital  stock,  to  the  auditor  general  un- 
der oath,  from  the  year  1881  up  to  the  present 
time.  This  was  offered  for  the  purpose  of 
showing  the  value  of  the  capital  stock  as  made 
for  the  Company  under  oath  by  its  officers. 

The  capital  stock  represents  the  property 
and  franchises  of  the  corporation,  and  as  be- 
fore observed  is  an  element  to  ascertain  the 
damages.  The  plaintiff  had  given  in  evidence, 
to  show  the  value  of  the  capital  stock  or 
franchises,  the  receipts  from  tolls  for  1884, 
1885,  1886,  1887,  1888,  1889.     It  was  clearly 


Property  whick  may  he  taken. 

The  right  of  eminent  domain  clearly  Implies  the 
right  in  the  sovereign  power  to  determine  the  time 
and  ocoaslon,  and  as  to  what  particular  property  it 
may  be  exercised.  Hey  ward  v.  New  York,  7  N.  Y. 
825. 

All  private  rights  vested  under  the  government, 
including  those  held  by  charter  or  other  contracts, 
are  subordinate  to  the  power  of  eminent  domain. 
West  River  Bridge  Co.  v.  Dlx,  47  U.  8.  6  How.  607, 
12  L.  ed.  535. 

A  franchise  granted  by  a  Legislature  Is  subject 
to  the  right  of  eminent  domain.  Richmond.  F.  & 
P.  tt.  Co.  V.  Louisa  R.  Co.  64  U.  8. 13  How.  71, 14  L. 
ed.55. 

Like  all  other  property,  corporation  property  is 
subject  to  the  necessities  of  the  public;  and  not 
only  its' property,  but  its  franchises,  when  insepar- 
able, may  be  taken  for  public  use  on  compensation 
being  made  therefor.  Re  First  Street,  9  West.  Rep. 
578,  66  Mich.  42. 

Any  of  its  property  not  actually  in  use,  or  abso- 
lutely necessary  for  the  enjoyment  of  the  fran- 
chise, is  subject  to  condemnation  for  other  pur- 
poses, the  same  as  the  property  of  an  individual* 
lh\6.;  West  River  Bridge  Co.  v.  Dix,  47  U.  S.  6  How" 
543, 12  L.  ed.  550;  Feirce  v.  Somersworth,  10  N.  H. 
870;  Piscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  35,  «6;  Charles  River  Bridge  v.  Warren 
Bridge,  36  C.  S.  11  Pet.  638, 641,  0  L.  ed.  781;  Bona- 
parte V.  Camden  &  A.  R.  Co.  Baldw.  C.  C.  205; 
Tuckahoe  Canal  Co.  v.  Tuckahoe  &  J.  R.  R.  Co.  11 
Leigh,  42;  Enfield  Toll  Bridge  Co.  v.  Hartford  &  N. 
H.  B.  Co.  17  Conn.  40;  Armlngton  v.  Bamet,  16  Vt, 
746;  Lexington  &  O.  R.  Co.  v.  Applegate,  8  Dana, 
289. 

Yet  property  taken  by  one  corporation  for  a 
public  use  cannot  be  taken  by  another  corporation, 
without  an  express  grant  or  by  necessary  implica- 
tion. Right  by  implication  can  arise  only  from  ab- 
13L.  R.A. 


solute  necessity,  such  as  that  without  it  the  grant 
would  be  defeated.  ^Pittsburg:  Junction  R.  Co^ 
A  pp.  (Pa.)  4  Cent.  Rep.  267;  Qroff's  App.  6  L.  R.  A. 
661, 128  Pa.  02L 

A  bridge  held  by  an  incorporated  company  under 
a  charter  from  a  State  may  be  condemned  and 
taken  as  part  of  a  public  road,  under  the  laws  of 
that  State.  West  River  Bridge  Co.  v.  Dlz,  47  0.  6. 
6  How.  507, 12  L.ed.  585. 

lieamire  of  damages  for  toU-britJoe  taken. 

The  principle  that  the  true  measure  o^  damages 
for  property  taken  for  public  use  is  the  market 
value  of  the  property  at  the  time  of  the  taking  does 
not  apply  to  a  toll-bridge  company  whose  propertj 
is  taken  for  a  county  bridge,  such  property  beln^ 
of  a  peculiar  character  and  having  no  market 
value.  Montgomery  County  v.  Schuylklli  Bridge 
Co.  110  Pa.  54. 

The  damages  are  not  :limited  to.  the  cost  of  the 
construction  of  a  new  and  similar  bridge  at  the 
time  of  the  taking,  but  include  the  value  of  the 
franchises  arising  from  the  Income  from  the  tolls. 
IltUl. 

In  arriving  at  the  value  of  the  franchises  it  is 
proper  to  prove  the  receipts  of  the  company  for  a 
matter  of  fiveryears  before  the  taking,  but  not  to 
extend  the  inquiry  back  forty  or  fifty  years  to  the 
organization  of  the  company.    Ibid. 

A  toU-house  and  canal  bridge  built  by  the  oom- 
pany  for  the  convenience  and  proper  use  of  tba 
bridge,  are  properly  considered.    Ibid, 

In  estimating  the  sum  to  be  paid,  the  f  ranohist 
of  the  corporation  to  coUeot  tolls  shall  not  be  con- 
sidered, but  the  court  in  Re  Condemnation  of  Lock 
&  Dam  No.  7,  46  Phila.  Leg.  Int.  69,  held  that,  as  the 
question  was  not  free  from  doubt,  it  would  arrest 
the  proceeding,  but  would  overrule  the  objeotioDs, 
without  prejudice  to  respondentia  right  to  renew 
them  thereafter. 
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competent,  therefore,  for  the  defendant  to 
show  the  valae  placed  by  the  company  upon 
it8  own  stock;  a  valuation  made  upon  the  oath 
of  its  officers.  It  is  no  answer  to  this  to  say 
that  the  return  was  made  by  the  officers  and 
not  by  the  stockholders.  The  officers  were 
the  duly  constituted  agents  or  representatives 
of  the  latter,  and  their  act  was  the  act  of  the 
corporation  itself.  The  return  was  made  in 
pursuance  of  the  Act  of  Assembly,  and  was 
the  official  act  of  the  corporation.  Hence  we 
need  not  discuss  the  cases  cited  as  to  the  power 
of  an  agent  to  bind  his  principal  by  bis  dec- 
larations. They  are  not  relevant.  While  this 
return  does  not  conclude  the  Bridge  Company 
upon  the  question  of  value,  it  is  nevertheless 
competent  evidence  for  the  consideration  of 
the  jury,  and  is  moreover  important.  The 
diUerence  between  the  verdict  and  the  valua- 
tion placed  upon  its  property  by  the  Company 
under  the  oath  of  its  officers  is  so  great  as  to 
justify  the  suggestion  that  the  verdict  was  too 
large,  or  the  company  has  imdervalued  its 
property  to  escape  taxation. 

What  has  been  said  covers  the  seventh  as- 
signment. The  eighth  assignment  is  not  sus- 
tained. It  was  not  relevant  to  show  what  the 
county  could  have  erected  a  new  bridge  for, 
at  this  or  some  other  point.  The  county  might 
hav2  erected  a  new  bridge,  but  it  preferred  to 
take  the  bridge  of  the  plaintiffs,  and  must  pay 
for  it  at  its  value  to  the  latter.  The  remaining 
assignments  refer  to  the  charge  of  the  court 
and  are  not  sustained.  The  learned  judge 
said  in  answer  to  the  defendant's  first  point: 
'*If  the  jury  finds  that  the  property  was  liable 
to  destruction  from  flood  or  ice,  this  may  be 
considered  to  the  extent  that  this  liability  de- 
creased the  value  of  the  property."  This  was 
an  affirmance  of  the  point,  but  the  defendant 
complains  that  it  was  not  strong  enough,  and 
that  the  learned  judge  should  have  instructed 
the  jury  that  they  must  consider  the  matters 
referred  to  instead  of  that  they  may  do  so. 
This  is  somewhat  of  a  refinement.  The  jury 
could  not  fail  to  have  understood  that  if  the 
liability  to  destructioD  from  flood  and  ice  les- 
sened the  value  of  the  property,  their  verdict 
should  be  reduced  to  that  extent. 

Tftejvdgment  is  reversed  and  a  venire  facias 
de  novo  awarded. 


A.  Stanley  ULRICH,  Exr.,  etc.,  of  Andrew 
Bleistine,  Deceased,  Appt.y 

V, 

Adolphus  REINOBHL  et  al 


.Pa.. 


!•   Whether  or  not  a  policy  of  insaranoe 

taken  out  by  a  creditor  on  the  life  of  his  debtor. 


to  secure  his  debt,  is  so  ezceseive  as  to  be  a  waver 
policy,  is  a  question  for  the  court  where  the  facts 
are  not  in  dispute. 
8.  A  creditor  may  lawAilly  take  out  a 
policy  on  the  life  of  his  debtor  in  an 
amount  sufficient  to  cover  the  debt,  with  inter- 
est thereon,  and  the  cost  of  the  insurance  with 
Interest  thereon  during  the  period  of  the  expect- 
ancy of  life  of  the  insured,  accordln^r  to  the  Car- 
lisle Tables,  and  may  retain  the  full  proceeds  of 
the  policy,  regrardless  of  the  time  of  the  dehtor^s 
death. 

(October.  5, 1891.) 

APPEAL  by  plaintiff  from  a  judsrment  of 
the  Court  of  Common  Pleas  for  Lebanon 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  the  excess  of  proceeds  of 
an  insurance  policy  taken  out  on  the  life  of 
plaintiff's  testator,  over  and  above  the  amount 
of  defendant's  claim,  with  interest  and  the  cost 
of  insurance.     Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Grant,  Weidman  and  A.  Stan- 
ley Ulrich,  for  appellant: 

There  was  in  this  case  every  element  of 
speculation  in  life  insurance,  viz.: 

1.  Want  of  relationship. 
Gilbert  v.  }foose,  104  Pa.  74, 

2.  Disproportion  between  the  policy  for 
$3,000  and  the  debt  of  $110. 

Ooowr  V.  Shaejf'er  (Pa.)  9  Cent.  Rep.  601. 

8.  The  taking  and  holding  of  the  policy  and 
payment  of  all  premiums  and  dues  by  the 
defendants,  from  the  start  to  the  finish. 

Scott  V.  Dickson,  108  Pa.  16;  Downey  v. 
Hoffer,  110  Pa.  115. 

4.  The  purchase  of  this  policy  by  the  defend- 
ants for  the  consideration  of  the  satisfaction  of 
their  judgment  of  $99.51,  with  interest  for  one 
year  and  four  months,  and  costs,  and  the  satis- 
faction of  their  judgment  in  exchange  for  the 
assignment  of  this  policy  for  $8,000. 

Downey  v.  Hoffer,  supra. 

5.  The  receipt  of  the  insurance  provided  for 
in  the  policy  from  the  aid  society. 

With  proof  of  these  facts  before  the  court,  it 
erred  in  admitting  the  offer  to  prove  that  the 
speculative  venture  of  the  defendants  would 
have  proved  disastrous  to  them  if  Bleistine  had 
lived  his  expectancy  of  twenty -six  more  years. 
A  disproportion  so  gross  as  80  to  1  was  not 
capable  of  excuse  or  justification. 

Cof^per  V.  Shaeffer  (Pa.)  9  Cent.  Rep.  601; 
Gammack  v.  Letnis,  83  U.  S.  15  Wall.  648, 
21  L.  ed.  244:  Gilbert  v.  Moose,  104  Pa.  74; 
Corson's  App.  4  Cent.  Rep.  807, 113  Pa.  488. 

The  taking  out  of  the  policy  and  its  assign- 
ment to  defendants  was  the  consideration  with 
them  for  the  satisfaction  of  the  judgment.  By 
this  their  debt  was  canceled,  their  lien  was 
surrendered  and  priority  was  given  to  the  sub 
sequent  lien-holders;  and  they  by  this  substi- 


NoTB.— J>C/e  insurance:  insurcMe  interest  essential 
.  to  vaiiditv  of  policy. 

An  Insurable  interest  must  be  actual,  and  such 
as  will  reasonably  Justify  a  well  grounded  expecta- 
tion of  advantaife  dependent  upon  the  life  of  the 
insured.  Corson  v.  Garnler  (Pa.)  4  Cent  Rep.  806; 
Baker  v.  Union  Mut.  L.  Ins.  Co.  48  N.  Y.  288. 

A  Creditor  has  an  insurable  interest  in  the  life  of 
bJs  debtor.  American  L.  ft  H.  Ins.  Co.  v.  Robert- 
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Shaw,  28  Pa.  189;  Cunningham  v.  Smith,  70  Pa.  4f0; 
Rittler  v.  Smith,  2  L.  R.  A.  844,  70  Md.  201. 

An  insurable  interest,  such  as  will  take  the  con- 
tract out  of  the  wasrer  class,  arises  from  the  rela- 
tion of  the  party  takin^r  the  insurance  to  the 
insured,  so  that  from  such  relation  there  may  be 
some  expectation  of  benefit  or  adrantage  in  the 
continuance  of  the  assured  life.  Keystone  Mut. 
Ben.  Asso.  v.  Norris,  7  Cent.  Rep.  204,  11 B  Pa.  446: 
Wamock  v.  Davis,  104  U.  S.  776, 26  L.  ed.  924;  Cor- 
38 
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tulion,  by  purchase,  of  the  policy  for  their 
debt,  placed  themselves  under  the  ban  of  hold- 
ing for  speculative  purposes. 

Downey  v,  Hoffer^  supra;  The  Insurance  Co. 
V.  Hazzard,  2  Ins.  L.  J.  180;  Bliss,  L.  Ins.  2d 
ed.  p.  41. 

The  question  of  excessive  disproportion  being 
in  plain  view  of  the  court,  it  was  its  duty, 
ULoer  Cooper  v.  Sha>effer,  supra,  to  assert  its 
Tights  and  declare  the  transaction  a  wager  as  a 
matter  of  law. 

Moore  v.  »maU,  19  Pa.  468;  DeFrance  v. 
DeFrance,  34  Pa.  890. 

^  It  is  a  question  of  public  policy  and  not  of 
good  intentions;  and  motives,  however  good, 
avail  nothing. 

Seigrist  v.  Schmaltz,  5  Cent.  Rep.  280,  118 
Pa.  826. 

If  I  undertake  to  risk  the  payment  of  assess- 
ments which  may  run  over  a  period  of  twenty- 
six  years,  and  may  with  interest  aggregate 
over  $4,300  for  the  bare  chance  of  getting 
$8,000— on  the  death  of  a  man,  perhaps  on  to- 


morrow and  perhaps  only  twenty-six  years 
from  now,  I  am  playing  for  the  stake  resulting 
from  the  happening  of  the  event  upon  whien 
it  depends.  The  entire  game  is  one  of  chance 
and  on  the  early  or  late  happening  of  the  man's 
death,  as  in  the  case  of  the  bet  on  the  life  of 
Napoleon  Bonaparte  in  Phillips  v.  Ives,  1 
Rawle,86,depends  the  extent  of  mv  loss  or  gain. 

See  Gilbert  v.  Moose,  104  Pa.  78. 

Disproportionate  insurance  of  this  nature  U 
against  public  policy  and  a  gambling  transac- 
tion. 

Pritchet  V.  Insurarice  Co.  of  N,  A,  3  Yeates, 
458;  Cooper  v.  Shaeffer  (Pa.)  9  Cent.  Rep.  601; 
Corson's  Apo,  4  Cent.  Rep.  407,  118  Pa.  4S8; 
Gitifert  v.  ifoose,  supra;  Cammack  v.  Lewis, 
82  U.  8.  15  Wall.  643,  21  L.  ed.  244. 

The  si)eculation  is  classed  with  one  who 
should  undertake  to  makd  a  bet  or  wager  for 
another  and  who  advances  the  money  staked, 
and  would  have  no  right  of  action  against  his 
principal  in  the  event  of  loss. 

Fareira  v.  QaheU,  89  Pa.  91.  92. 


Son  V.  Gamier  and  Baker  r.  Union  Mut.  L.  Ins. 
CJo.  8Upra. 

The  sum  insured  must  not  be  flrrossly  dispropor- 
tionate  to  the  interest  the  bolder  of  the  policy  has 
in  the  life  insured,  without  leaving:  the  transaction 
open  to  the  imputation  of  belnff  a  speculation  or 
wager  upon  the  hazard  of  a  life.  Wainwrlght  v. 
Bland,  1  Mood,  ft  R.  481;  Miller  y.  Baffle  L.  &  H.  Ins. 
Ck>.  2  E.  D.  Smith,  268;  Grant  v.  Kline,  7  Cent.  Rep. 
098, 115  Pa.  818. 

The  law  seems  to  be  well  settled  that  it  is  wholly 
unnecessary  to  prove  an  insurable  interest  in  the 
life  of  the  assured,  at  the  maturity  of  the  policy,  if 
it  was  valid  at  its  inception;  and  in  the  absence  of 
express  stipulation  to  the  contrary,  the  sum  ex- 
pressed on  the  face  of  the  policy  is  the  measure  of 
recovery.  Rawls  v.  American  Mut.  L.  Ins.  Ck>.  27 
N.  Y.  282;  Mowry  v.  Home  L.  Ins.  Co.  9  R.  1. 348; 
Hoyt  V.  New  York  L.  Ins.  Co.  8  Bosw.  440;  Phoenix 
Mut.  L.  Ins.  Co,  y.  Bailey,  80  C.  S.  13  WaU.  618, 20  Ir 
ed.501. 

Greditor''B  pdiicy  on  life  of  Ms  debtor, 

*A  creditor  holding  a  policy  on  the  life  of  his 
debtor  as  security  for  his  debt  is  a  trustee  to  the 
extent  of  the  proceeds  above  the  debt  and  ex- 
penses, and  may  be  called  on  to  account  therefor 
by  the  personal  representatives  of  the  debtor. 
Tateum  v.  Ross,  150  Mass.  440. 

In  the  absence  of  evidence  that  the  policy  was 
held  in  trust  for  the  debtor,  where  the  rights  of  the 
parties  appear  upon  the  face  of  the  policy  the  pre- 
sumption is  against  such  trust.  Corson  v.  Gamier 
(Pa.)  4  Cent.  Rep.  808. 

It  has  been  said,  however,  on  the  authority  of 
Godsall  V.  Boldero,  0  East,  72.  that  an  insurance 
upon  the  life  of  a  debtor,  in  behalf  of  a  creditor,  is 
in  legal  effect  but  a  guaranty  of  the  debt,  and  if  the 
debt  is  paid  the  Insurance  is  at  an  end.  But  it  is 
now  settled  that  this  case  is  not  the  law.  It  was 
directly  drawn  in  question  and  was  expressly  over- 
ruled in  Dalby  v.  India  &  L.  L.  Assur.  Co.,  decided 
In  the  exchequer  chamber,  15  C.  B.  966. 

A  policy  in  favor  of  a  creditor  is  to  be  regarded 
as  collateral  security  only  where  the  debtor  is  un- 
der obligation  to  pay  the  premiums;  but  where  the 
creditor  pays  the  premiums,  the  right  of  the  cred- 
itor is  absolute.  Amick  v.  Butler,  0  West.  Rep.  846, 
111  Ind.  578. 

A  creditor  who  insures  the  life  of  his  debtor, 
which  he  \a  obliged  to  keep  alive  by  paying  pre- 
miums, may  hold  all  ho  can  recover  on  the  policy, 
unless  there  is  gross  disproportion  between  the 
18  L.  K  A. 


debt  and  the  amount  of  the  policy.    Rittler  y. 
Smith,  2  L.  R.  A.  844,  70  Md.  281. 

A  creditor  who  takes  an  aasignment  of  a  life 
policy  as  security  for  a  loan  can  hold  the  proceeds 
of  that  policy  only  to  the  extent  of  the  sums  acta- 
ally  advanced  by  him.  Roller  v.  Beam  (Va.)  6  L.  K 
A.  136. 

Wagei'  VolideswAd. 

A  policy  of  insurance  taken  out  on  the  life  of  a 
third  party  by  a  beneficiary  in  the  continuance  of 
whose  life  the  beneficiary  has  no  pecuniary  inter- 
est. Is  a  wagering  policy  and  as  such  is  void.  Bloom- 
ngton  Mut.  L.  Ben.  Asso.  v.  Blue,  8  West,  Rep.  642, 
120  111.  m;  Cammack  v.  Lewis,  H2  U.  S.  15  Wall. 
848,  21  L.  ed.  244;  Connecticut  Mut.  L.  Ins.  Go.  v. 
Schaefer,  94  U.  S.  457, 24  L.  ed.  251;  New  York  Mut. 
L.  Ins.  Co.  V.  Armstrong,  117  U.  S.  501, 20  L.  ed.  W7; 
Gilbert  v.  Moose,  104  Pa.  74;  Scott  v.  Dickson,  108 
Pa.  6. 

A  policy  on  the  life  of  another  for  $3,000,  to 
cover  a  debt  of  $70,  Is  a  mere  wagering  poUcy. 
Cammack  v.  Lewis,  fuyra, 

A  policy  taken  out  by  a  creditor  on  the  life  of  his 
debtor  in  the  sum  of  $3,000,  $2,000  for  his  own  ben- 
efit and  $1,000  for  the  benefit  of  his  debtor,  while 
the  debtor  in  fact  owed  him  only  $70,  is  a  wagering 
policy.  /Md.  See  Connecticut  Mut.  L.  Ins.  Co.  v. 
Luchs,  108  (J.  S.  498.  27  L.  ed.  800. 

So  where  he  took  out  policies,  on  which  he  be. 
came  liable  to  be  assessed  as  a  member  of  the  asso- 
ciation, and  paid  thereon,  within  about  nine  months 
thereafter,  the  sum  of  $351.75,  and  the  amount  col- 
lected on  which,  on  the  debtor^s  death,  was  $2,124.82, 
being  an  excess  of  $474.53  over  the  amount  of  the 
debt,  there  was  no  such  disproportion  as  would 
warrant  a  condemnation  of  the  transaction  as  a 
speculation  or  wager.  Rittier  v.  Smith,  2  L.  R.  A. 
844.  70  Md.  281. 

Where  a  creditor  had  insured  his  debtor^  life 
on  two  several  occasions,  and  had  to  abandon 
the  policies  on  account  of  insolvency  of  the  com- 
panies, then  took  out  a  third  policy  for  $S,OO0l,;paying 
$302  therefor,  the  debtor  being  sixty -five  years  old, 
it  was  held  that  there  was  no  disproportion  of 
which  the.debtor*s  administrators  could  take  ad- 
vantage. Grant  v.  Kline,  7  Cent.  Rep.  828, 115  Pa. 
618. 

An  insurance  on  the  life  of  the  debtor  for  $2,000, 
where  the  indebtedness  was  uncertain,  but  was 
afterwards  ascertained  to  be  between  $600  and  $iSQL 
was  held  under  the  circumstances  not  a  wager. 
Corson  v.  Gamier  (Fa.)  4  Cent.  Rep.  808. 
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No  tabulations  can  puiify  or  validate  a  spec- 
ulative venture. 

Grant  v.  Kline,  7  Cent.  Rep.  626,  115  Pa. 
625;  Davmey  v.  Hoffer,  110  Pa.  115. 

Me^ws,  F.  E.  Meily  and  W.  M.  Derr»  for 
appellees: 

A  wagering  insurance  contract  is  one  where 
tlie  person  for  whose  benefit  an  insurance  on 
the  life  of  another  is  taken  has  no  insurable 
interest  in  the  continuance  of  that  life  at  the 
time  the  contract  is  made.  The  disproportion 
between  the  debt  of  a  creditor  who  insures  the 
life  of  his  debtor  and  the  amount  of  insurance 
taken  by  itself  determines  nothing,  unless  the 
amount  is  so  disproportionally  great  that  one's 
eyes  cannot  be  shut  to  the  gross  disparity. 

Grant  v.  Kline,  7  Cent.  Rep.  626,  115  Pa. 
625;  Cooper  v.  Skater  (Pa,)  9  Cent.  Rep.  601. 

The  good  faiih  of  the  parties  distinguishes 
this  case  from  Gilbert  v.  Moo9e,  104  Pa.  78,  and 
that  line  of  cases.  See  Grant  v.  Kline,  7  Cent. 
Rep.  626,  115  Pa.  624. 

Sir  G.  Jessel,  M,  R.,  in  Printing  db  N.  Beg, 
Go.  V.  Sampson,  L.  R  19  Eq.  Cas.  462,  465, 
says:  ''You  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is  void 
as  being  against  public  policy,  because  if  there 
is  one  thing  which  more  than  another  public 
policy  requires,  it  is  that  men  of  full  age  and 
competent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts, 
when  entered  into  freelv  and  voluntarily,  shall 
be  held  sacred,  and  shall  be  enforced  by  courts 
of  Justice.  Therefore  you  have  this  paramount 
public  policy  to  consider — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  con- 
tract.'^' 

Under  all  the  circumstances  of  this  case,  the 
judgment  is  well  founded  on  the  verdict;  the 
facts  justified  the  jury  in  its  finding  and 
the  jury  had  the  legal  right  to  determine  the 
question  whether  or  not  this  was  a  wagering 
contract. 

Fareira  v.  Gabdl,  89  Pa.  89;  Kirkpatrick  v. 
BonsaU,  72  Pa.  159;  8haak  v.  MeUy,  136  Pa. 
161. 

Pazson,  Ch.  J,,  delivered  the  opinion  of 
the  court: 

This  case  is  not  free  from  difi^culty.  It  has 
been  twice  argued  and  has  received  a  most 
careful  consideration.  It  presents  the  ques- 
tion, to  what  extent  a  creditor  may  lawfully 
insure  the  life  of  his  debtor.  We  have  avoided 
ruling  this  point  before,  because  it  was  one  of 
grave  importance,  and  the  cases  in  which  it 
was  raised  did  not  necessarily  require  it,  nor 
did  they  present  all  the  facts  necessary  to  en- 
able us  to  dispose  of  it  satisfactorily.  This 
record  raises  the  whole  question  squarely. 
The  facts  are  substantially  as  follows: 

The  defendants  are  doing  a  firm  business  at 
Lebanon,  Pa.,  and  hold  a  judgment  against 
one  Andrew  Bleistine,  in  the  Court  of  Com- 
mon Pleas  of  Lebanon  County,  which,  with 
interest  and  costs  amounted  to  $110.02.  The 
judgment  was  sufficiently  secured  on  real  es- 
tate, and  the  defendants  were  not  pressing  their 
debtor  for  the  money.  He  was  being  pressed 
by  other  creditors  who  held  subsequent  liens 
on  his  property.  It  was  necessary  to  quiet 
them  for  Bleistine  to  pay  off  the  judgment 
held  by  the  defendants,  or  get  rid  of  it  in  some 
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manner.  Not  having  the  money  he  applied 
to  the  defendants  to  satisfy  it,  and  take  a  pol- 
icy on  his  life  instead.  The  evidence  is  un- 
contradicted that  the  defendants  were  averse 
to  this,  and  for  a  time  declined,  but  finally 
yielded  to  Bleistine's  entreaties,  and  his  wife's 
tears,  to  save  their  home.  The  evidence  shows 
that  Bleistine  offered  them  an  insurance  of 
$8,000,  or  $5,000,  or  $10,000,  or  any  amount 
they  wanted.  The  negotiation  resulted  in  the 
defendants  taking  a  policy  of  $8,000  on  the 
life  of  Bleistine  in  the  U.  B.  Mutual  Aid  So- 
ciety. The  policy  was  issued  in  the  name  of 
Bleistine  as  beneficiary  and  afterwards  as- 
signed by  him  to  the  defendants,  who  paid  the 
entrance  fee  and  all  subsequent  assessments. 
The  assignment  was  absolute  and  not  as  collat- 
eral security,  and  the  judgment  referred  to 
was  satisfied  of  record.  After  Bleistine's 
death  the  insurance  money  was  paid  by  the 
company  to  the  defendants.  Subsequently 
this  suit  was  brought  by  the  executor  of  Blei- 
stine to  recover  from  them  the  amount  received 
over  the  debt  and  Interest,  and  premiums 
paid;  the  plaintiff  alleging  that  the  amount  of 
insurance  was  so  disproportioned  to  the  debt 
as  to  make  it  a  gambling  transaction  within 
the  doctrine  of  Gilbert  v.  Moose,  104  Pa.  74, 
and  the  cases  following  it. 

We  may  safely  assume  that  the  debt  due  by 
Bleistine  to  the  defendants  was  bona  fide;  that 
80  far  from  the  latter  having  procured  the 
former  to  insure  his  life  for  their  benefit  for 
speculative  purposes,  they  entered  into  it  with 
reluctance  at  the  earnest  request  of  Bleistine 
and  his  wife,  to  relieve  them  from  financial 
embarrassment  and  to  save  their  home.  This 
takes  out  of  the  case  the  controlling  element 
which  existed  in  GiVjert  v.  Moose,  and  that 
line  of  cases.  Yet  if  the  defendants,  even  for 
an  honest  purpose,  have  transgressed  the  law, 
and  made  this  a  gambling  transaction,  they 
must  suffer  the  penalty  for  such  violation. 

The  first  and  second  assignments  present 
the  main  question  in  the  case.  Upon  the  trial 
below  the  defendants  proved,  under  exception, 
the  life  expectancy  of  Bleistine,  and  the 
amount  of  assessments  on  this  policy  had  he 
lived  out  his  full  life  expectancy.  It  appears 
from  this  evidence  that  the  insured  was  forty- 
two  years  of  age,  and  that  his  expectation  of 
life,  according  to  the  Carlisle  Tables,  was 
twenty-six  years;  that  had  he  lived  that  length 
of  time  the  interest  on  the  judgment,  with  the 
annual  dues  and  assessments  and  interest 
thereon,  would  have  amounted  to  $4,386.81, 
being  $1,886.81  in  excess  of  the  amount  of  the 
policy.  This  evidence  was  not  contradicted. 
Its  admission  forms  the  subject  of  the  first  as- 
signment. 

In  the  second  assignment,  complaint  is  made 
that  the  learned  judge  erred  in  his  answer  to  the 
plaintiff's  sixth  point.     The  point  is  as  follows: 
''The  amount  allowed  and  paid  as  tbeconsid 
eration  of  the  transfer  of  the  insurance,  to  wit 
the  sum  of  $99.51,  with  interest  thereon  from 
December  7, 1875,  to  April  2, 1877,and  the  costs 
were  grossly  inadequate;  and  the  dispropor 
tion  between  that  amount  and  the  amount  of 
the  insurance — $3,000— is  so  great  as  to  require 
the  court  to  say,  as  matter  of  law,  that  the 
transaction  was  a  wager,  and  that  in  this  ac- 
tion Reinoehl  &  Menily  have  no  right  to  retain 
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more  of  the  insurance  money  received  bv  them 
than  the  amount  of  their  satisfied  judgment 
with  interest  and  costs,  and  the  premiums  and 
assessments  paid  by  them,  with  interest  thereon, 
and  therefore  the  verdict  of  the  jury  must  be 
in  favor  of  the  plaintiff  for  the  amount  received 
by  the  defendants,  with  interest  from  the  date 
of  its  receipt,  less  theamountof  the  judgment, 
interest  and  costs,  and  assessments  and  premi- 
ums paid  with  Interest."  This  point  was  re- 
fused. 

Whether  the  question  of  excess  of  insurance 
is  to  be  disposed  of  by  the  court  as  a  matter  of 
law,  or  by  the  jury  as  a  question  of  fact,  it  is 
essential  that  we  should  have  a  fixed  rule. 
We  have  none  now.  I  felt  the  importance  of 
this  in  delivering  the  opinion  of  the  court  in 
Grant  v.  Kline,  115  Pa.  618,  7  Cent.  Rep.  636, 
where  I  said :  *  •Speaking  for  myself,  it  may  be 
that  a  policy  taken  out  by  a  creditor  on  the  life 
of  his  debtor  ought  to  be  limited  to  the  amount 
of  the  debt  with  interest,  and  the  amount  of 
premiums  with  interest  thereon,  during  the  ex- 

?eclancy  of  life,  as  shown  by  the  Carlisle  Tables, 
"his  view,  however,  has  nearer  been  adopted 
by  this  court  in  any  adjudicated  case,  nor  do 
we  feel  compelled  to  define  the  disproportion 
now  in  view  of  the  particular  facts  of  the  case 
in  hand."  In  the  subsequent  case  of  Cooper  v. 
Maejr<?r(Pa.)  9  Cent.  Rep.  601.  our  brother 
Slerrett,  after  quoting  the  above,  remarked: 
''This  appears  to  be  a  just  and  practicable 
rule."  No  such  rule  was  established,  how- 
ever, in  Cooper  v.  Shaeffer,  In  that  case  there 
was  an  insurance  of  $3,000  to  cover  a  debt  of 
$100,  and  this  court  said,  through  Mr.  Justice 
titerrett:  "In  view  of  the  undisputed  facts, 
the  learned  judge  of  the  common  pleas  held 
that  the  disproportion  between  the  insurance 
of  $8,000  and  the  debt  of  $100  was  so  great  as 
to  require  him  to  say,  as  matter  of  law,  that  the 
transaction  was  a  wager,  and  that  the  assignors 
uf  the  policy  had  no  right  to  retain  more  of  the 
insurance  money  recovered  by  them  than  the 
amount  of  the  debt,  plus  the  premiums  paid 
and  interest  thereon.  In  this  he  was  clearly 
right.  The  disproportion  is  so  great  as  to 
make  the  insurance  a  palpable  wager,  and  no 
court  should  hesitate  to  declare  it  so  as  matter 
of  law." 

We  have  no  doubt  that  in  a  proper  case 
where  the  facts  are  not  disputed,  it  is  the  duty 
of  the  court  to  pronounce  upon  the  character 
of  the  policy.  Thus  in  Grant  v.  Kline,  mipra, 
it  was  said:  "To  take  out  a  policy  of  $5,000 
to  secure  a  debt  of  $5  would  be  such  a  palpa- 
ble wager  that  no  court  would  hesitate  to  de- 
clare it  so  as  matter  of  law."  It  is  true  this 
remark  was  made  b^  way  of  illustration,  and 
we  only  refer  to  it  for  that  purpose  now. 
Cooper  V.  Shaeffer  decided  nothing  but  that 
particular  litigation.  It  laid  down  no  rule  for 
the  future  beyond  its  own  particular  facts,  viz. : 
That  an  insurance  of  $8,000  for  a  debt  of  $100, 
unexplained,  was  a  gambling  policy.  It  may 
be  asked  why  it  does  not  rule  this  case  where 
the  amount  of  insurance  was  the  same  and  a  dif- 
ference of  a  few  dollars  only  in  the  amount  of 
the  debt?  The  answer  is  not  difllcult.  Cooper 
V.  Shaeffer  was  decided  upon  the  single  eround 
of  the  disproportion  between  the  insurance  and 
the  debt.  There  were  no  facts  in  evidence  by 
which  this  disproportion  could  be  explained, 
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or  shown  to  be  justifiable.  This  appears  by 
the  report  of  the  case  as  well  aa  from  the  opinion 
of  Jvdge  Simonton,  who  tried  that,  as  well  as 
this  case  below.  In  refusing  a  new  trial  in  the 
case  in  hand,  that  learned  and  able  judge  said 
in  reference  to  Cooper  v.  Shaeffer:  "Even  the 
age  of  the  insured  was  not  dwelt  upon  as  an 
element  of  the  problem,  and  there  was  not  a 
word  of  evidence  as  to  the  expectancy  of  life  or 
the  probable  amount  of  annual  payments  to  be 
made.  Here,  however,  these  important  matters 
were  urged  as  a  principal  ground  of  defense 
and  required  consideration.  In  our  opinion 
they  necessarily  carried  the  case  to  the  jury, 
and  abundantly  justified  the  verdict  The 
defendants  insured  a  healthy  man  of  forty-two 
years  in  the  sum  of  $3,000  to  protect  a  debt  of 
$100.  If  he  had  merely  lived  out  bis  expec- 
tancy and  no  longer,  they  would  have  been 
obliged  to  pay  for  assessments  and  annual  dues 
$2,486.32,  to  which,  if  interest  be  added;  the 
amount  of  their  investment  would  have  been 
$4,336.81.  In  return  they  would  have  received 
$8,000,  thus  suffering  a  considerable  loss. 
Surely  to  call  such  a  transaction  speculation 
is  to  misuse  the  word.  That  it  happened  to  be 
profitable,  because  the  insured  died  within  a 
few  years,  is  manifestly  not  to  the  point."  I 
have  quoted  this  extract  at  length  because  I 
could  in  no  better  way  emphasize  the  distinc- 
tion between  Cooper  v.  Shaeffer  and  the  case  in 
hand. 

The  law  very  properly  lays'a  mailed  hand  up- 
on speculative  life  insurance.  Of  all  the  forms 
of  gambling,  it  is  one  of  the  most  objectiona- 
ble. The  records  of  our  own  court  show  that 
it  sometimes  leads  to  murder.  The  holder  of  a 
policy  upon  a  life  in  which  he  has  no  interest 
either  of  a  social  or  pecuniary  nature  has  a 
strong  interest  in  the  death  of  the  assured. 
This  interest  grows  and  strengthens  with  each 
payment  of  premium.  He  has  made  a  bid 
upon  the  life  of  another  person.  A  man  who 
will  engage  in  such  a  transaction  cannot 
safely  be  regarded  as  a  saint.  He  sees  with 
growing  impatience  that  life  prolonged  from 
year  to  year,  and  his  money  slipping  away  io 
premiu  m s.  A  man  thus  si  tuated  soon  becomes 
familiar  with  the  thought  of  the  death  of  the 
person  who  stands  between  him  and  what,  in 
his  morbid  fancy,  he  may  regard  as  his  rights. 
That  crime  follows  in  some  instances  is  a  fact 
of  which  we  have  judicial  knowledge. 

All  life  insurance  is  in  one  sense  speculative, 
yet  within  proper  restrictions  it  has  been  found 
to  be  highly  beneficent  and  not  in  conflict  with 
public  policy.  It  enables  a  man  in  the  days  of 
his  early  struggles  to  provide  for  his  family  in 
case  of  his  death.  It  renders  it  possible  for  a 
business  man  to  borrow  the  capital  needed  for 
success.  It  furnishes  the  means  and  the  only 
means  by  which  a  creditor  may  sometimes  se- 
cure a  doubtful  claim.  Tet  in  all  these  cases 
there  is  the  element  of  speculation,  for  if  the 
assured  dies  shortly  after  the  policy  is  issued, 
the  beneficiary,  whether  he  be  a  blood  relation 
or  a  creditor,  gets  a  sum  of  money  greatly  dis- 
proportioned  to  the  amount  paid.  But  in  these 
cases  the  law  does  not  regard  the  speculative 
element  as  one  of  danger.  It  is  true  that  a 
son  who  takes  out  a  policy  on  the  life  of  his 
father,  or  a  creditor  upon  the  life  of  his  debtor, 
may  have  an  interest  in  the  death  of  the  assured. 
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and  resort  to  crime  to  procure  it,  but  expe- 
rience shows  that  sucb  instances  are  extremely 
rare,  and  tbe  temptation  no  greater  than  in 
thousands  of  other  instances  in  which  one  per- 
son may  be  benefited  pecuniarily  by  the  death 
of  another.  But  a  policy  taken  out  by  one 
who  has  no  interest  either  as  a  creditor  or  a 
relative  in  the  life  of  the  assured,  is  always  a 
danger  signal. 

It  is  settled  law  that  a  creditor  has  an  insur- 
able interest  in  the  life  of  his  debtor,  but  up  to 
this  time  there  i^no  decision  as  to  the  limit  of 
this  right.  Our  own  cases  furnish  us  no  settled 
rule,  and  for  this  reason  I  do  not  think  it  nec- 
essary to  review  them.  Each  case  bus  been 
decided  upon  its  own  facts.  In  Cooper  v. 
Shtieffer,  as  before  observed,  it  was  said  the  in- 
surance was  too  large;  in  Grant  v.  Kline,  on 
the  other  hand,  we  held  that  the  amount  of  in- 
surance was  not  disproportioned  to  the  debt. 
We  have  now  reached  a  point  where  it  is  neces- 
sary to  lay  down  some  fixed  rule  by  which 
such  cases  can  be  disposed  of  in  the  future, 
otherwise  the  rulings  of  the  courts  and  the  ver- 
dicts of  juries  upon  such  questions  will  be  ar- 
bitrary, and  where  there  is  nothing  in  a  case 
but  the  amount  of  the  insurance  and  the  amount 
of  the  debt  it  is  impossible  for  either  a  court  or 
a  jury  to  arrive  at  a  correct  result. 

Starting  out  with  the  conceded  proposition 
that  a  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor,  and  mav  lawfully  take  out  a 
policy  thereon,  it  follows  logically  that  he  may 
take  out  the  policy  in  such  a  sum  as  may  rea- 
sonably secure  the  debt.  It  needs  no  argument 
to  show  that  if  my  debtor  owes  me  $1,G00  a  pol- 
icy for  $1,000  would  be  inadequate,  for  if  my 
debtor  dies  within  twenty-four  hours  after  the 
policy  is  taken  out,  I  am  a  loser  by  the  amount 
of  the  premium  paid,  and  it  would  be  but  a 
few  years  before  the  interest  on  the  debt  and 
the  premiums  would  exceed  the  debt.  Every 
future  payment  ihen  would  be  a  loss,  with  the 
only  aliemativc  of  adding  to  this  loss  year  by 
year,  or  abandoning  the  policy  altogether,  and 
sinking  the  whole  amount  paid.  It  seems  clear 
upon  reason  that  the  creditor  may  take  out  a 
policy  in  excess  of  his  debt.  But  to  what  ex- 
cess? The  answer  to  this  question  obviously 
depends  upon  circumstances.  An  important 
element  in  the  consideration  of  this  question 
is  the  age  of  the  assured.  The  difference  be- 
tween a  policy  on  the  life  of  a  man  of  twenty- 
five  years  of  age  and  one  of  seventy-five  is 
clear  to  the  dullest  understanding.  The  as- 
sured was  only  forty  two  years  of  age;  and  his 
expectancy  of  life  was  twenty-six  years.  The 
chances  were  greatly  in  favor  of  his  living  out 
his  expectancy.  The  Carlisle  Tables  were  pre- 
pared with  care  by  competent  experts,  and  are 
the  result  of  actual  experience.  I  am  there 
fore  justified  in  saying  that  the  chances  were 
in  favor  of  the  assured  livinsr  out  his  expectan- 
cy, in  which  case  there  would  be  the  loss  of  in- 
terest on  the  debt  for  twenty-six  years  added 
to  the  dues  and  assessments,  with  interest  there- 
on, for  the  same  period.  The  evidence  shows 
that  in  such  event  the  defendants  would  have 
been  losers  by  a  considerable  sum.  In  fact  I 
infer  from  the  tables  furnished  that  after  about 
seventeen  years  the  defendants  would  have 
carried  this  policy  at  a  loss.  The  defendanu 
assumed  this  risk  when  they  took  out  the  pol- 
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icy.  They  also  had  the  chance  of  the  assured 
not  living  out  his  expectancy.  This  is  a  risk 
which  an  insurance  company  assumes  upon 
every  policy  which  it  issues.  In  a  particular 
instance  the  assured  may  live  many  years  be- 
yond his  expectancy,  which  is  a  large  gain  to 
the  company.  But  this  gain  is  equalized  by 
the  loss  in  instances  where  the  assured  dies  be- 
fore the  expiration  of  his  expectancy,  so  that 
in  the  vast  volume  of  business  of  such  corpo- 
rations the  average  result  is  reasonably  uni- 
form. But  the  holder  of  a  single  policy  can 
have  no  average  result.  He  lakes  the  risk 
with  the  chances  fairly  balanced.  Had  these 
defendants  taken  out  one  hundred  policies  on 
the  lives  of  as  manv  debtors,  it  is  more  than 
probable  that  some  of  them  would  have  largely 
exceeded  their  expectation,  while  others  would 
not  have  reached  it.  In  such  case  there  would 
not  have  been  material  gain  or  loss. 

Had  the  assured  lived  out  bis  expectancy 
of  life  no  question  would  probably  have  arisen 
as  to  the  right  of  the  defendants  to  retain  the 
whole  of  the  money.  It  could  not  then  have 
been  successfully  assailed  as  a  gambling  trans- 
action. I  submit  that  the  character"  of  the 
contract  cannot  depend  upon  results,  or  the 
accident  of  death.  If  not  lawful  in  its  incep- 
tion it  could  never  become  so. 

In  order  to  ascertain  whether  an  insurance 
is  disproportioned  to  the  debt,  regard  must  be 
had  to  the  age  of  the  assured,  his  expectation 
of  life,  and  the  cost  of  carrying  the  insurance 
with  interest  thereon,  as  well  as  upon  the 
amount  of  the  debt.  The  evidence  which 
forms  the  subject  of  the  first  assignment  was 
not  only  proper,  but  essential,  to  an  intelligent 
understanding  of  the  case.  It  is  just  what  was 
lacking  in  Grant  v.  Kliney  and  was  one  of  the 
reasons  why  we  avoided  deciding  the  broad 
question  in  that  case.  But  anyone  who  reads 
that  opinion  between  the  lines  can  see  that  the 
judicial  mind  must  have  been  influenced  to 
some  extent  by  the  suggestion  in  reference  to 
the  Cariisle  Tables. 

The  rule  we  now  announce  may  not  be  the 
best,  but  we  have  not  been  able  to  find  a  bet- 
ter, after  a  most  careful  and  anxious  consider- 
ation of  the  question.  That  ii  will  not  pro- 
duce exact  justice  in  all  cases  is  possible. 
There  will  always  be  cases  of  individual  hard- 
ship in  the  application  of  all  general  rules. 
No  general  rule  can  be  made  to  fit  each  partic- 
ular case,  otherwise  it  would  cease  to  be  a  rule. 
My  attention  was  especially  called  to  this  difii- 
ciilty  by  the  following  extract  from  the  opin- 
ion of  the  learned  judge  below  in  refusing  a 
new  trial: 

**With  much  respect  it  is  suggested  that  the 
principle  indicated  \\\\Grant  v.  Kline,  116  Pa. 
625,  7  Cent.  Rep.  626,  and  Cooper  v.  Shmffer, 
supra,  as  the  proper  rule  to  determine  for  what 
sum  a  creditor's  policy  should  be  taken  out, 
ought  to  be  somewhat  expanded  before  it  is 
positively  adopted.  As  now  stated,  it  would 
not  provide  for  a  case  like  this,  where  the 
policy  is  taken  out  in  a  company  which  levies 
annual  (monthly?)  assessments,  and  where 
therefore  allowance  must  be  made  in  the  cred- 
itor's forecast  for  possible  fiuctuations;  neither 
would  it  now  provide  for  the  not  infrequent 
contingency  of  the  insured  outliving  his  ex- 
pectancy.    Under  the  present  form  of  the  in- 
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dicated  rule,  the  creditor  must  always  lose  if 
the  debtor  lives  beyond  his  expectancy;  and  it 
cannot  be  accurately  applied  to  assessment  in- 
surance, because  in  this  variety  of  the  business 
the  annual  payments  are  not  a  previously 
known  and  certain  sum." 

We  have  no  ditticulty  in  disposing  of  the  ob- 
jection that  the  rule  does  not  provide  for  the 
case  of  the  assured  living  beyond  his  expec- 
tancy and  thus  entailing  a  loss  upon  the  cred- 
itor. If  we  go  beyond  the  expectancy  where 
are  we  to  stop?  A  man  may  live  to  the  age  of 
a  hundred,  and  such  length  of  days  is  of  fre- 
quent occurrence.  To  sanction  a  policy  cov- 
ering such  a  period,  and  yet  to  allow  the  holder 
to  recover  the  full  amount  in  case  of  death 
within  a  year  would  be  a  retrograde  step  in  our 
de<ris1ons.  Under  such  a  system  the  creditor 
would  be  absolutely  secure,  with  the  possibil- 
ity of  an  enormous  gain  in  case  of  an  early 
death.  Whereas  at  present,  as  I  have  endeav- 
ored to  show,  the  risk  of  a  debtor's  exceed- 
ing his  expectancy  is  equalized  by  the  possi- 
bility of  his  death  within  it,  and  in  a  given 
number  of  cases  the  result  produces  uniform- 
ity. The  want  of  uniformity  is  not  the  fault 
of  the  rule,  but  of  its  application  to  a  single 
case. 

There  is  more  difficulty  in  the  other  objec- 
tion. The  policy  in  question,  however,  was 
taken  out  in  a  mutual  company,  where  assess- 
ments are  made  from  time  to  time,  and  there 
appears  to  have  been  no  difficulty  upon  the 
trial  below  in  ascertaining  with  sufficient  ac- 
curacy the  amount  of  assessments  which  the 
defendants  would  have  been  called  upon  to 
pay  had  the  assured  lived  out  his  expecta^icy. 
The  precise  amount  of  such  assessments  can- 
not of  course  be  estimated  with  the  same  ac- 
curacy as  in  the  case  of  a  company  in  which 
the  annual  premium  is  a  fixed  sum.  But  the 
assessments  even  in  a  mutual  company  can  be 
approximated  by  the  experience  of  other  simi- 
lar companies  with  sufficient  accuracy  to  base 
an  insurance  upon  it.  And  where  a  policy  has 
been  taken  out  in  good  faith  by  a  creditor,  the 
law  does  not  exact  impossibilities.  A  slight 
mistake,  one  way  or  the  other,  owing  to  the 
condition  of  the  company's  business,  by  which 
assessments  are  increased  or  diminishen,  would 
not  necessarily  vitiate  a  policy.  The  cost  of 
life  insurance  by  whatever  system  adopted,  it 
is  believed,  does  not  vary  so  greatly  as  to  pre- 
vent a  reasonable  approximation  thereof. 

It  mav  be  that  few  men  would  take  out  a 
life  policy  to  secure  a  debt  of  $100,  where 
there  is  an  expectancy  of  life  for  twenty-six 
years,  and  pay  an  annual  assessment  or  pre- 
mium in  excess  of  the  whole  amount  of  the 
debt.  But  we  do  not  pass  upon  the  wisdom  of 
contracts;  we  only  consider  their  legality,  and 
care  must  be  taken  in  the  enforcement  of  an 
admittedly  sound  rule  of  public  policy  not  to 
impinge  upon  the  right  of  the  citizen  to  con- 
tract. In  this  instance  the  contract  was  law- 
ful, and  the  defendants  appear  to  have  entered 
into  it  not  so  much  for  theii  own  benefit  as  for 
the  accommodation  of  the  assured.  We  are 
not  to  measure  its  legality  by  its  results  but  by 
its  surroundings  at  the  time  it  was  made. 

We  are  of  opinion  that  a  creditor  may  law- 
fully take  out  a  policy  on  the  life  of  his  debtor 
in  an  amount  to  cover  the  debt  with  interest, 
18  L.  R.  A. 


and  the  cost  of  such  insurance  with  interest 
thereon  during  the  period  of  the  expectancy 
of  life  of  the  assured  according  to  the  Carlisle 
Tables. 

We  find  no  error  in  the  ruling  of  the  ooart 
below. 

Judgment  affirmed. 
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1.  In  BJk  action  to  enforce  the  alleged 
liability  of  a  to1»aoeo  sampler  to  make 
(rood  the  loss  resultinsr  to  a  buyer  because  the  to- 
bacco in  the  oases  was  not  as  represented  by  tbe 
tags  attached  to  the  samples,  evidence  is  admieai- 
ble  to  show  what  meaninir  apparently  ambiiruous 
words  and  figures  on  the  tags  conveyed  to  tbe 
trade,  and  that  by  usage  the  sampler  undertook 
to  make  ffood  losses  resultlnff  from  untrue  state- 
ments on  the  tags. 

8.  ▲  verdict  as^alnst  a  tobacco  sampler 
for  the  amount  of  loss  resulting  to  a 
buyer  because  the  tobacco  In  the  oases  was  not 
as  represented  by  the  sample  tags  is  supported  by 
evidence  that  by  usage  of  trade  he  undertook  to 
make  good  such  loss,  and  that  ho  had  promised  to 
make  it  good  after  having  been  notified  of  it  and 
had  paid  other  losses  resulting  from  the  same 
cause,  althousrh  there  was  no  privity  of  contract 
between  him  and  the  person  injured. 

(October  5, 188L) 


Note.— Custom  and  twoffe,  as  lair. 

Usage  or  custom  is  a  source  of  law  in  all  govern- 
ments. United  States  v.  AiTcdondo,  31 U.  S.  6  Pet. 
091.  8  L.  ed.  547. 

A  custom  is  an  unwritten  law  established  by  long 
usage  and  the  consent  of  our  ancestors.  Usage  is 
the  legal  evidence  of  the  custom.  Minis  v.  Nelson, 
48  Fed.  Rep.  777. 

Usages  long  established  and  followed  have,  to  a 
great  extent,  the  efficacy  of  law  in  all  countries. 
They  control  the  construction  and  qualify  and  limit 
the  force  of  positive  enactments.  BlldoU  v.  Grand- 
Jean,  111  U.  S.  41^,  28  L.  ed.  321;  Mitcbel  v.  United 
States,  84  U.  S.  9  Pet.  HI.  9  L.  ed.  283. 

A  custom,  to  have  the  force  of  law,  must  be  uni- 
versal, and  its  origin  in  point  of  time  so  far  back 
'^that  the  memory  of  man  runneth  nut  to  tbe  con- 
trary." Ulmer  v.  Farnsworth,  6  New  Eng.  Rep. 
835. 80  Me.  500. 

A  long  and  inveterate  usage  for  half  a  century, 
under  express  sanction  of  law,  should  be  able  to 
continue  without  further  re-enactment,  unless  the 
legislative  will  is  expressed  to  the  contrary.  There 
can  be  no  presumption  against  it  from  mere  silence, 
with  no  substituted  rule  on  the  subject,  Warren 
V.  Board  of  Registration,  2  L.  R.  A.  208,  72  Mich. 
896. 

Cannot  he  in  confiict  with  ruies  of  law, 

A  custom  should  not  be  in  conflict  with  the  nUes 
and  principles  of  law.  Turnbull  v.  Osborne,  12 
Abb.  Pr.  N.  8.  203;  East  Birmingham  Land  Co.  v. 
Dennis,  2  L.  R.  A.  888,  85  Ala.  665. 

A  mere  custom  or  usage  is  without  force,  to  op- 
position to  a  positive  law.  Coleman  v.  M'Murdo,  5 
Rand.  (Va.)  61;  Randall  v.  Smith,  68  Me.  105;  Cran- 
well  v.  The  Fanny  Fosdick,  16  La.  Ann.  436;  Winder 
V.  Blake,  49  N.  C.  882;  Thompson  v.  Ashton,  14  Johns. 
316;  Greene  v.  Tyler,  89  Pa.  881;  Dela plane  v.  Cren. 
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APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  lor  Lancas- 
ter County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  loss  alleged  to  have  re- 
sulted to  plaintiff  because  tobacco  purchased 
by  it  in  reliance  upon  defendants'  sample  tags 
was  not  as  represented  by  such  tags.  Af- 
firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mewn.  Brown  &  Hensel»  for  appellants: 

A  party  cannot  recover  unless  on  a  duty  as- 
sumed to  himself. 

1  Wharton,  Cout.  §  506. 

To  support  a  contract  a  consideration  must 
move  from  the  promisee.  *'The  plaintiff  must 
unite  in  his  person  both  the  promise  and  the 
consideration  of  it,  and  if  the  action  in  such  a 
case  cannot  be  sustained  on  the  foundation  of 
the  consideration  by  drawing  the  promise  to 
it,  it  cannot  be  sustained  at  all." 

Edmund9on  v.  Penny,  1  Pa.  835. 

To  maintain  an  action  against  an  alleged 
contracting  party  his  privity  of  contract  must 
be  shown 

1  Wharton,  Cont.  §507;  Chitty,  PI.  1;  Gamp- 
bell  V.  Laeoek,  40  Pa.  450;  Torrens  v.  Camp- 


bell, 74  Pa.  475.  See  DeBalle  v.  Penn9yli>an%a 
Ins.  Co,  4  Whart.  68. 

In  all  cases,  where  a  consideration  is  required, 
a  party  suing  on  a  contract  must  show  that  the 
consideration  flowed  from  him. 

1  Wharton,  Cont.  §  506. 

Messrs,  E.  K.  Martin  and  T.  B.  Hola- 
lutn,  for  appellee: 

Custom  makes  law  in  the  absence  of  more 
definite  enactments,  and  appellee  has  proven 
what  the  custom  has  been  tor  twenty  years  in 
this  line  of  business,  so  exactly  and  unerring- 
ly that  it  cannot  be  mistaken.  By  this  custom 
there  was  a  subsisting  valid  contract  running 
with  the  warranty  into  whosesoever  hands  that 
warranty  came,  within  ■  six  months  from  the 
time  it  was  made.  The  universal  custom  of 
the  trade  is  the  purchase  of  leaf  tobacco 
stripped,  assorted  and  packed  in  boxes.  By 
reason  of  not  being  able  to  inspect  it  in  that 
shape,  it  is  sold  upon  the  guarantee  of  the  in- 
spector's sample. 

Custom  must  be  certain,  uniform  and  notori- 
ous, so  as  to  be  known  to  the  parties  to  the 
trade. 

McMasters  v.  Pennsylvania  R.  Co.  69  Pa. 


Shaw,  16  Gratt.  457;  PJscataqua  Ezch.  Bank  v.  Car- 
ter, 20  N.  H.  2i6;  Joyes  v.  Shadbum,  11  Ky.  L.  Rep. 
80S;  Baltimore  First  Nat.  Bank  v.  Taliaferro,  72  Md. 
164. 

No  one  can  escape  the  punishment  of  the  law  by 
proving  a  custom  contrary  to  law.  Minaisrhan  v. 
State,  77  Wis.  643. 

A  custom  making  2,240  pounds  a  ton  of  coal  is  not 
good  when  opposed  to  a  statute  (Act  of  April  J5, 
1834)  making  2,000  pounds  a  legal  ton.  Godcharles 
V.  Wlgeman,  4  Cent.  Rep.  887, 113  Pa.  481. 

A  custom  of  railroads  not  to  receive  for  transpor- 
tation any  Hve-stock  unless  under  certain  oondl- 
tions  modifying  their  common-law  liability  would 
be  contrary  to  law  and  public  policy.  Missouri 
Pac.  R.  Co.  V.  Fagan,  2  L.  R.  A.  75.  72  Tex.  127. 

Usage  will  not  control  the  legal  interpretation  of 
a  statute.    Dwight  v.  Boston,  12  Allen,  816. 

A  custom  contrary  to  morality,  religion,  or  the 
Jaw  of  the  land  Is  void.  Holmes  v,  Johnson,  42  Pa, 
ISO. 

Nor  can  custom  deprive  a  person  of  a  legal  right- 
See  Atty-Gen.  v.  Tarr,  2  L.  R.  A.  87, 148  Mass.  809; 
East  Birmingham  Land  Co.  v.  Dennis,  2  L.  R.  A.  886. 
86  Ala.  666. 

A  usage  must  not  be  in  restraint  of  trade,  nor 
in  conflict  with  public  policy  or  the  law  of  the  land- 
Susquehanna  Fertilizer  Co.  v.  White,  6  Cent,  Rep* 
4S4.66Md.4i4. 

Where  the  statute  imposes  an  absolute  liability  to 
make  highways  safe  for  travel,  a  general  custom 
and  usage  as  to  placing  barriers  Is  of  no  Importance 
where  barriers  at  a  dangerous  place  were  not  pro- 
vided. Molloy  v.  Walker  Twp.  6  L.  R.  A.  895,  77 
Mich.  448. 

Must  he  rtasonable. 

A  custom  must  be  reasonable  and  not  productive 
of  injustice  in  its  practical  operation.  Susquehanna 
Fertilizer  Co.  v.  White,  6  Ceut>  Rep.  434,  66  Md.  444. 

An  absurd  and  unreasonable  custom  is  not  bind- 
ing. Tllley  V.  Chicago  (Tllley  v.  Cook  County)  103 
U.  S.  155,  TJH  L.  ed.  874;  United  States  v.  Buchanan, 
^  U.  S.  8  How.  88, 12  L.  ed.  997;  Walker  v.  Western 
Transp.  Co.  TO  U.  8.  3  Wall.  150, 18  L.  ed.  172. 

A  custom  of  railroad  companies  to  leave  all  turn- 
tables unfastened  is  unreasonable.  Ilwaco  R.  & 
Nav.  Co.  V.  Hedrick  (Wash.)  Dec.  10, 1880. 

An  unreasonable  usage  as  to  the  operation  of 
similar  mills  will  not  excuse  the'owners  of  a  mill  in 
18L.R.A. 


operating  it  in  a  way  that  constitutes  a  nuisance. 
Shepard  v.  HIU,  151  Mass.  640. 

A  custom  which  would  prevent  a  shipowner  from 
vacating  the  agency  of  his  agent  is  unreasonable 
and  has  no  legal  force.  Minis  v.  Nelson,  48  Fed. 
Rep.  777. 

Must  he  applicablt  to  matter  in  controversy, 

A  usage  is  Ineffectual  unless  established,  known 
and  app^Ucable  to  the  matter  in  controversy.  Jan- 
ney  v.  Boyd,  80  Minn.  819;  Taylor  v.  Mueller,  Id. 
848:  Dunham  v.  Haggerty,  1  Cent  Rep.  600, 110  Pa. 
669;  Ruth  v.  Kattorman,  2  Cent.  Rep.  776,  112  Pa. 
251;  Cheraw  &  S.  R.  Co.  v.  Broadnax,  1  Cent,  Rep. 
846, 109  Pa.  482. 

Proof  of  custom  cannot  avail,  unless  shown  to  be 
applicable  to  the  case.    Ruth  v.  Kattermaa,  supm. 

The  general  usage  of  a  foreign  port  in  settling 
general  average  is  binding.  If,  however,  it  is  not 
a  case  for  general  average,  it  is  not  binding.  Che- 
raw &  S.  R.  Co.  V.  Broadnax,  supra. 

Must  be  actuaUy  knovm .  to  the  party  aought  to  be 
bound. 

A  custom  or  usage,  to  be  available  against  a  party 
to  a  contract,  must  be  so  notorious  as  to  affect  him 
with  knowledge  of  it,  and  raise  the  presumption 
that  he  dealt  with  reference  to  it,  or  he  must  be 
shown  to  have  had  actual  knowledge  of  it.  Blake 
V.  Stump,  10  L.  R.  A.  103.  73  Md.  180. 

A  custom  among  brokers  to  deliver  equal  quan- 
tities of  grain  or  its  market  value  In  fulfillment  of 
contracts  of  purchase  made  by  them  for  others, 
does  not  bind  the  seller,  without  evidence  that  he 
had  knowledge  of  It.  Irwin  v.  Willlar,  110  U.  8. 
499,  28  L.  ed.  225. 

So  the  fact  that  a  person  dealt  through  brokers 
is  not  sufficient  of  itself  to  affect  him  with  knowl- 
edge of  a  peculiar  custom  among  them.  Blake  v. 
Stump,  supra. 

Usage  and  custom  as  part  of  contract. 
In  ail  contracts  as  to  the  subject  matter  of  which 
known  usages  prevaU,  the  parties  proceed  on  the 
tacit  assumption  of  such  usages  but  commonly  re- 
duce into  writing  the  particulars  of  their  agree- 
ment, omitting  to  specify  those  known  usages 
which  are  included  as  of  course  by  mutual  under- 
standing. MacCulsky  v.  Klosterman,  10  L.  R.  A. 
785, 20  Oreg.  108. 
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874;  Carter  v.  PhUadelpkia  Coal  Co,  77  Pa.  286. 
Reed  v.  Garvin,  12  Serg.  &  R  103,  holds 
"that  the  guaranty  ran  with  the  hood»  and 
into  whosesoever  bands  it  came  the  beneficial 
inlerest  in  the  bund  carried  with  it  the  guaran- 
ty of  payment." 

Pazson,  Ch,  c/.,  delivered  the  opinion  of 
the  court: 

This  case  presents  a  novel  question.  It  is 
whether  a  tag  placed  upon  a  bale  of  tobacco  by 
the  inspector  or  sampler  is  a  warranty  of  the 
quality  of  the  tobacco,  and  whether  it  inures 
to  the*  benefit  of  subsequent  purchasers  thereof. 
The  facts,  briefly  stated,  are  as  follows:  The 
Cooestoga  Cigar  Company,  plaintiff,  is  a  cor- 
poration engaged  in  the  manufacture  of  cigars 
in  Lancaster,  Pa.  Charles  Finke  &  Co.,  de- 
fendants, are  engaged  in  what  is  known  as 
''sampling*'  of  leaf  tobacco,  with  their  main 
office  in  the  City  of  New  York,  and  an  agency, 
or  branch  office  in  the  City  of  Lancaster.     In 


the  regular  course  of  business  the  plaintiffs 
purchased  two  cases  of  tobacco  from  the  firm 
of  B.  S.  Eendig  &  Co.  These  cases  were  pur- 
chased by  sample,  each  sample  having  on  it 
one  of  defendants'  tags  containing  such  ao  in- 
scription as  the  following — the  number,  weight 
and  tare,  varying  with  the  different  cases: 

**  Stripped  and  sample  warranted.  No.  408, 
Feb.  5th,  1887;  484  lbs.  &  84  off.  Not  respon- 
sible for  any  change  or  damaee  occurring  after 
inspection.  Charles  Finke  &  Co.,  Inspectors, 
149  Water  SUeet,  New  York;  Frank  Ruscher, 
John  T.  Mellon,  Jr." 

Shortly  after  the  purchase  of  the  tobacco  a 
portion  of  it — 1978  lbs. — was  found  to  be  in- 
jured. The  plaintiffs  immediately  notified 
iCendig  &  Co. ,  from  whom  th^  purchased  it. 
and  the  latter  notified  the  de^ndants,  whose 
tag  was  on  the  samples.  Shortly  thereafter 
the  agents  of  Finke  &  Co.  called  upon  the 
plaintiff,  examined  the  defective  tobacco,  and 
promised  to  make  it  all  right,  and  pay  for  it 


A  freneral  oustom  Is  a  general  law,  and  forms  the 
law  of  a  contract  on  the  subject  matter;  though 
at  variance  with  its  terms.  It  enters  into  and  con- 
trols its  stipulations,  as  an  Act  of;Parl lament  or  of  a 
State  Legislature.  United  States  v.  Arredondo,  81 
(J.  8.  «  Pot.  aOl,  8  L.  ed.  547. 

Not  admissible  to  vary  writUn  contract. 

Oral  testimony  of  a  custom  In  trade,  or  of  any 
other  matter,  is  inadmissible  to  vary  the  terms  of  a 
written  contract  which  is  clear,  precise  and  unam- 
biguous, and  which  embraces  the  entire  agree- 
ment of  the  parties.  Miller  v.  Duniap,  5  West.  Rep. 
91,  28  Mo.  App.  97. 

There  must  be  ambiguity  or  uncertainty  upon 
the  face  of  a  written  instrument  to  Justify  extrane- 
ous evidence  of  usage,  and  it  must  be  limited  to  the 
clearing  up  of  the  obscurity.  It  is  not  admissible 
for  the  purpose  of  adding  to  the  contract  new  stipu- 
lations. Oelricks  v.  Ford,  64  U.  8.  23  How.  49, 16  L. 
ed.  634;  Orient  Mut.  Ins.  Co.  v.  Wright,  68  U.  8.  1 
Wall.  456,  17  L.  ed.  505;  Stagg  v.  Connecticut  Mut. 
L.  Ins.  Co.  77  U.  8. 10  Wall.  589, 19  L.  ed.  1038;  Heame 
V.  New  Bng.  Mut.  Mar.  Ins.  Co.  87  (J.  8.20  Wall.  488. 
22  L.  ed.  895;  First  Nat.  Bank  of  ancinnati  v.  Burk- 
hardt,  100  U.  8. 686, 26  L.  ed.  766. 

Clear  and  explicit  provisions  cannot  be  varied  by 
proof  of  a  custom  existing  at  the  place  and  known 
to  both  parties.    Larrowe  v.  Lewis,  44  Hun,  238. 

A  contract  Is  to  be  respected,  not  only  In  view  of 
it9  terms,  but  of  its  legal  effect;  and  that  legal  effect 
can  no  more  be  chansred  or  contradicted  by  parol 
than  its  express  terms  may^be.  Tumbull  v.  Os- 
borne, 12  Abb.  Pr.  N.  8.  208. 

Omissions  may,  in  some  cases,  be  supplied  by  the 
Introduction  of  a  custom,  but  it  is  not  admitted  to 
contradict  or  vary  express  stipulations  or  provis- 
ions of  a  contract.  Bllven  v.  New  England  Screw 
Co.  64  U.  8.  28  How.  420, 16  L.  ed.  610. 

Where  the  plaintiff  agrees  to  deliver  flour,  to  con- 
sideration of  which  the  defendants  agree  to  pay 
the  price,  parol  evidence  of  usage  to  deposit  a  giv- 
en sum  of  money  in  a  bank  as  security  is  Inadmissi- 
ble.   Oelricks  v.  Ford,  supra. 

A  custom  which  is  not  pleaded  cannot  be  consid- 
ered as  modifying  an  unambiguous  written  prom- 
ise on  which  an  action  Is  based.  Lindley  v.  Water- 
loo First  Nat.  Bank,  2  L.  R.  A.  709,  76  Iowa,  629. 

A  clear,  certain  and  distinct  contract  cannot  be 
modified  by  proof  of  custom  inconsistent  with  it  or 
whlcti  expresf*ly  or  by  necessary  implication  con- 
tradicts it.  Champion  Mach.  Co.  v.  Ervay  (Tex. 
App.)  June  16, 1890. 

The  custom  of  a  partv  to  deliver  a  part,  of  a  quan- 
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tity  of  goods  contracted  to  be  delivered,  though  in- 
variable, cannot  excuse  such  party  from  compli- 
ance with  his  contract.  BUven  v.  New  England 
Screw  Co.  supra. 

A  contract  to  pay  a  certain  price  for  railroad  ties 
cannot  be  modified  by  proof  merely  of  a  general 
custom  to  inspect  such  ties  as  firsts  and  aeoonds. 
Larrowe  v.  Lewis,  88  N.  Y.  S.  R.  769. 

Evidence  of|a  custom  of  most  plasterers  to  slight 
their  work,  and  do  "drawn  work"  when  three-coat 
work  is  contracted  for,  is  inadmiasible  to  excuse 
violation  of  a  contract  to  build  a  house,  call- 
ing for  good  three-coat  plastering.  Cook  v.  Hawk- 
ins (Ark.)  April  18, 1891. 

The  rights  of  the  parties  under  their  contract 
cannot  be  changed  by  proof  of  a  local  custom  dif- 
ferent from  the  rule  of  law.  Welnsteine  v.  Har^ 
risen,  66  Tex.  546. 

Evidence  of  custom  or  usage, 

A  custom  or  usage  may  be  proved  by  pa/rol  evi- 
dence. Bllven  V.  New  England  Screw  Co.  64  V.  P. 
23  How.  420, 16  L.  ed.  510;  Oelricks  v.  Ford,  64  U.  8. 
28  How.  49, 16  L.  ed.  584. 

The  usage  of  trade  may  be  proved  by  parol,  al- 
though such  usage  originated  in  a  law  or  edict  of 
the  government  of  the  country  where  it  prevails. 
Livingston  v.  Maryland  Ins.  Co.  11  U.  S.  7  Cranch, 
506,8L.ed.421. 

8o  evidence  is  admissible  to  show  that  an  estah- 
llshed  usage  has  been  subsequently  changed. 
Cookendorfer  v.  Preston,  45  U.  S.  4  How.  817,11  L. 
od.992. 

Usage  may  be  proved  by  a  single  witness  who  tes- 
tifies explicitly  to  the  antiquity,  duration  and  uni- 
versality of  the  usage,  and  who  is  unoontradlottnL 
Koblnson  V.  United  States,  80  U.S.  18  Wall.  868.  SO 
L.  ed.  658. 

Where  a  question  was  objected  to  as  calling  for  a 
custom  instead  of  for  facts,  but  the  objectton  wns 
overruled,  and  the  witness  proceeded  to  state  fact? 
and  not  a  custom,  the  party  objecting  was  not 
prejudiced.  Patterson  v.  Chicago,  M.  &  St.  P.  K. 
CO.  70  Iowa,  598. 

Evidence  of  usage  and  custom  is  not  admtssdble 
on  the  question  of  negligence.  See  note  to  Stand- 
ard Oil  Co.  V.  Swan  (Tenn.)  10  L.  R.  A.  386. 

As  part  of  contract;  usage  of  trade  to  aid  inter- 
pretation. See  notes  to  New  hall  v.  Appleton  (N.  Y.) 
8  L.  R.  A.  859;  Smith  v.  Clews  (N.  IT.)  4  L.  R.  A.  SK: 
MacCuIsky  v.  Klosterman  (Or.)  10  L.  R.  A.  785,  20 
Oreg.  108. 

Effect  on  legal  right.  See  note  to  Atty-Gen.  ▼. 
Tarr  (Mass.)  2  L.  R.  A.  87. 
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The  defendants  subsequently  failed  to  make  it 
all  right,  and  tbis  suit  was  brought  to  compel 
Ihem  to  do  so. 

The  plaintiffs  were  met  at  the  very  threshold 
,  of  their  case  with  the  contention  that  there  was 
no  contract  between  the  parties  nor  was  there 
any  privity.  It  may  be  conceded  that  no  con- 
tract with  the  plaintiff  appears  upon  the  face 
of  the  tag,  nor  was  there  any  evidence  to  show 
that  the  defendants  had  sampled  the  tobacco 
at  the  request  of  the  plaintiffs,  or  that  it  had 
paid  them  for  doing  so.  On  the  contrary  it 
was  evident  that  it  had  been  sampled  for  some 
previous  owner,  and  had  passed,  thus  sampled, 
to  the  plaintiffs. 

Had  there  been  no  ambi^ity  about  the  tag, 
its  construction  would  have  been  for  the 
court.  As,  however,  it  was  unintelligible  in 
some  respects  without  explanation,  the  learned 
judge  below  permitted  the  plaintiffs  to  call  a 
number  of  witnesses,  inspectors,  and  persons 
in  the  tobacco  trade,  to  testify  to  the  meaning 
of  certain  words  and  tigures  on  the  tags  as  un- 
derstood and  acted  upon  by  those  engaged  in 
the  business  in  this  country.  The  UDcontra- 
dicted  evidence  upon  tbis  point  was  in  sub- 
stance that  the  tag  or  label  on  the  sample 
means  that  the  sampler  guarantees  the  tobacco 
in  the  case  to  be  identical  with  the  tobacco  in 
the  sample,  and  unless  the  tag  bears  marl^s  to 
the  contrary,  that  the  tobacco  in  the  case  is 
sound;  that  it  is  the  custom  in  sampling  to- 
bacco, when  any  damaged  tobacco  is  found  in 
the  case,  to  mark  on  the  ticket  the  percentage 
of  damage  that  the  case  contains;  the  absence 
of  marks  indicates  that  the  tobacco  is  sound. 
It  is  inspected  for  the  convenience  and  safety 
of  both  buyer  and  seller;  the  tobacco  sold  by 
these  samples  is  frequently  paid  for  long  be- 
fore it  is  delivered;  that  the  label  is  not  only  a 
^arantee  of  the  quality  of  the  tobacco,  at  the 
time  of  inspection,  but  that  the  guarantee  is 
good  for  six  months,  for  the  benefit  of  any 
person  into  whose  possession  the  tobacco  may 
come  within  that  time;  that  if  the  tobacco  thus 
inspected  proves  defective  the  sampler  shall 
make  it  good  by  paying  for  so  much  as  is  in- 
jured or  spoiled. 

There  is  no  doubt  under  the  evidence  that 
this  is  the  usage  of  the  trade,  so  general  as  to 


be  universal.  Whether  the  usa^e  has  con- 
tinued so  long  as  to  have  grown  into  a  custom 
such  as  the  law  would  write  into  ever^  such 
contract  is  a  very  serious  question,  w*hich  we 
are  not  called  upon  to  rule  in  tbis  case.  As  it 
is  one  of  first  impression,  and  at  the  same  time 
of  vast  importance  to  this  large  industry,  we 
prefer  to  oecide  only  what  is  before  us,  and 
not  anticipate  cases  which  may  arise  in  the 
future  under  other  circumstances. 

We  are  of  opinion  that  the  evidence  explana- 
tory of  the  tag  and  the  usage  of  trade  in  con- 
nection therewith  was  properly  received  and 
submitted  to  the  jury.  Their  verdict  settles 
the  matter  so  far  as  the  facts  are  concerned. 
They  have  found  the  contract  substantially  in 
accordance  with  the  plaintiff's  construction  of 
it.  Was  there  evidence  suflScient  to  justify 
this  finding? 

However  much  we  might  hesitate  were  there 
nothing  in  the  case  but  the  proof  of  the  usage 
of  the  trade,  there  is  evidence  that  the  defend- 
ants' own  construction  was  in  harmony  with 
that  usage.  It  is  in  proof  that  defendants' 
agents  when  notified  of  the  detect  in  the  to- 
bacco, called  upon  the  plaintiffs,  examined  it, 
admitted  the  oefect,  and  promised  to  make  it 
good.  There  was  also  evidence  that  in  other 
cases,  when  the  same  thing  had  occurred, 
they  had  **made  it  good"  by  paying  for  the 
defective  tobacco.  It  is  no.  answer  to  this  to 
say  that  there  was  no  proof  of  'their  agency, 
nor  that  the  tags  were  placed  on  the  samples 
by  the  defendants.  It  was  not  only  shown 
that  Irwin  &  Schroeder  were  acting  as  agents 
for  the  defendants,  but  there  was  direct  proof 
of  their  agency  by  the  admission  of  a  member 
of  defendants'  firm.  There  was  also  the  recog- 
nition of  the  sample  tags  by  the  agents,  accom- 
panied by  the  promise  to  pay  for  the  defective 
tobacco.  We  have  then  the  construction  of 
the  contract  by  the  defendants  themselves— a 
construction  in  entire  harmony  with  that  of 
the  plaintiff,  and  the  usa^e  of  trade  which 
was  offered  in  explanation  of  it. 

The  case  was  submitted  to  the  jury  with 
proper  instructions,  and  the  verdict  was  fully 
warranted  by  the  evidence. 

Judgment  affirmed. 


MISSOURI  SUPREME  COURT  (2d  Div.). 


Sarah  C.  BLEVINS  et  ai.,  Respts., 

V. 

Silas  P.  SMITH,  Appt. 

% 
(....Mo ) 

1.   Nominal  damag^es  only  can  be  re- 
oovered  for  breach  of  a  covenant  of  warranty 


by  reason  of  an  locumbrance  conslstin?  of  a 
rigrht  of  dower  so  long:  as  it  remains  inchoate. 

2*  An  inchoate  iteht  of  dower  is  not  cut 
off  by  a  sale  of  &e  husband's  land  for 
taxes*  since  the  tax  proceediuK  is  not  strictly 
in  rem^  although  the  statutes  do  not  permit  any 
personal  Judgment  for  the  tax,  where  they  also 
provide  that  the  wife's  interest  shall  not  be  af- 


NOTB.— X>o«Jcr;  bar  of  inchoate  right, 
A  wife,  in  the  lifetime  of  her  husband,  can  bar 
her  right  of  dower  in  no  other  mode  than  pre- 
scribed by  statute;  a  conveyance  thereof  by  deed 
signed  by  the  husband  will  not  operate  against  her 
by  way  of  equitable  estoppel.  Mason  v.  Mason,  1 
New  Eng.  Rep.  100, 140  Mass.  68. 

It  is  not  barred  by  seven  year^  adverse  possee- 
18  L.  R  A. 


sion  with  color  of  title  and  payment  of  taxes,  un- 
der the  Illinois  Act  of  1839.  Miller  v.  Pence,  132 
Ul.  149:  Brian  v.  Melton,  126  111.  647. 

It  is  not  a  lien  within  the  General  Statutes,  §  170, 
declaring  that  ''taxes  shall  be  a  first  lien/^  and 
therefore  is  not  made  by  that  section  subordinate 
to  the  lien  for  taxes.  Shell  v.  Duncan,  6  L.  R.  A 
821,  81  S.  C.  647. 
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feoted  by  any  act  or  lauhes  ot  the  husband  or  by 
any  Judflrment  against  him. 

(Thomaa,  J.,  disaenUfrom  proposition  f.) 

(March  81, 1891.) 

APPEAL  by  defendant  from  a  judg^nent  of 
the  Circuit  Court  for  Johnson  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  an  alleged  breach  of  a  cove- 
nant of  warranty  in  a  deed.    Beversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Samuel  P.  Si>ark8«  for  appellant: 

The  existence  of  an  inchoate  right  of  dower 
in  Mrs.  Collier  at  the  time  appellant  entered 
into  the  covenants  at  most  constituted  only  a 
technical  breach  of  the  covenants  against  in- 
cumbrances, and  only  nominal  damages  were 
recoverable . 

Sedgwick,  Dam.  4th  ed.  195,  note;  4  Kent, 
Com.  art.  4;  Rawle,  Cov.  Title,  541;  OoUier  v. 
Gamble,  10  Mo.  487;  Walker  v.  Deawr,  79  Mo. 
664;  Priest  v.  Dearer,  22  Mo.  App.  276;  Dick- 
son  V.  Desire,  23  Mo.  151;  Wyatt  v.  Dunn,  98 
Mo.  459;  Runnells  v.  Webber,  59  Me.  488;  2 
Sutherland,  Dam.  1st  ed.  p.  827;  Hazelrig  v. 
ffutson,  18  Ind.  481;  Lewis  v.  Leiois,  5  Rich. 
L.  12;  I^yce  v.  Obertz,  17  Ohio.  71;  Bender  v. 
Fromberger,  4  D.  S.  4  Dall.  440,  1  L.  ed.  900; 
Durrett  v.  Piper,  58  Mo.  551. 

The  existence  of  this  inchoate  right  of  dow- 
er was  not  an  act  "done  or  suffered  by  appel- 
lant, nor  those  under  whom  he  claimed," 
against  the  existence  of  which  he  covenanted. 

Rev.  Stat.  1879,  §  675;  Walker  v.  Diaver,  su- 
pra; 4  Kent,  Com.  ^  440;  Armstrong  v.  tkir- 
by,  26  Mo.  517;  Bender  v.  Fromberger,  4  U.  S. 
4  Dall.  436,  1  L.  ed.  898;  Rawle,  Cov.  Title,  p. 
541;  Alexander  v.  Schreiber,  10  Mo.  460. 

Until  there  had  been  an  actual  loss,  eviction, 
or  its  equivalent  consequent  on  the  breach, 
only  nominal  damages  could  be  recovered. 

Walker  v.  Deaver,  supra;  Hunt  v.  Idarsh,  80 
Mo.  896;  Morgan  v.  Hannibal  db  St.  J,  B.  Co. 
68  Mo.  129;  Matheny  v.  Mason,  78  Mo.  677. 

The  sale  for  taxes  barred  the  inchoate  right 
of  dower  of  Mrs.  Collier. 

It  was  within  the  power  of  the  Leipslature 
to  pass  laws  which  would  defeat  an  mchoate 
right  of  dower. 

Cooley,  Const.  Lim.  p.  445;  Morrison  v. 
Bice,  86  Minn.  486;  Tiedeman,  Pol.  Powers, 
§  117,  pp.  841,  861. 

The  proceeding  to  enforce  taxes  hy  the  State 
is  always  analogous  to  the  exercise  by  it  of  the 
right  of  eminent  domain,  which  it  has  always 
been  held  bars  dower. 


Brouin  V.  Austin,  41  Vt.  262;  Tiedeman, 
Real  Prop.  §  182;  Bobbins  v.  Barron,  82  Micb. 
36;  1  Washb.  Real  Prop.  220,  ed.  1868:  Moore 
V.  New  York,  8  N.  Y.  110;  Finch  v.  Ifroum,  8 
111.  488;  Jones  v.  Def>ore,  8  Ohio  St.  480. 

In  partition  proceedings  her  inchoate  right 
of  dower  is  barred. 

Lee  V.  Lindell,  22  Mo.  202. 

Messrs.  A.  B.  Loeran  and  W.  W.  Wood, 
for  respondents: 

When  respondent  discharged  the  incum- 
brance, the  existence  of  the  inchoate  right  of 
dower  became  a  substantial  breach,  and  she 
was  entitled  to  recovf»r  the  reasonable  amount 
paid. 

Durrett  v.  Piper,  58  Mo.  551;  Ward  v.  Atk- 
brook,  78  Mo.  515;  2  Scribner,  Dower,  2d  ed. 
chap.  1,  §§  2,  4;  Preseott  v.  Trueman,  4  Mass. 
627;  Shearer  v.  Banger,  22  Pick.  447;  Bigelom 
V.  Hubbard,  97  Mass.  195;  Harrington  v.  Mur- 
phy, 109  Mass.  299;  Porter  v.  Noyes,  2  Me.  27; 
Whisler  v.  Hicks,  5  Blackf.  100;  Smith  v.  Aek- 
erman.  Id.  542;  FiUs  v.  Hoitt,  17  N.  H.  580; 
Kellogg  v.  Malin,  62  Mo.  loe.  dt.  488;  Oham- 
bers  V.  Smith,  28  Mo.  174. 

Under  a  strict  covenant  of  seisin  it  is  neces- 
sary to  prove  an  eviction,  but  under  the  cove- 
nant of  indefeasible  seisin  or  the  covenant 
against  incumbrances  implied  by  the  Statute 
as  amended  in  1879,  it  is  not  necessary  to  prove 
an  eviction.  It  is  only  necessary  to  prove  that 
the  estate  conveyed  has  been  defeated,  or  the 
right  to  defeat  it  has  been  extinguished,  or 
the  incumbrance  removed. 

Oollier  v.  Gamble,  10  Mo.  467,  472;  SheUon 
V.  P^ase,  10  Mo.  478,482;  Mosely  v.  Hunter,  15 
Mo.  822,  830;  Dickson  v.  Desire,  28  Mo.  151; 
Walker  v.  Dear>er,  79  Mo.  664. 

The  tax  sale  did  not  convey  the  dower. 
There  are  two  theories  upon  that  subject:  the 
one  is,  that  it  is  a  proceeding  against  the  land 
itself,  and  has  nothing  to  do  with  the  previous 
chain  of  title;  that  it  is  a  breaking  up  of  all 
previous  titles  {Jo7ies  v.  Dewre,  8  Ohio  St.  481); 
the  other,  that  it  is  a  derivative  title;  the  pur- 
chaser taking  only  such  title  as  the  party  to 
the  proceedings  had.  This  court,  in  constru- 
ing the  statutes,  has  adopted  the  latter  theoiy. 

Gitehell  v.  Kreidler,  84  Mo.  472;  Grandy  v. 
Casey,  12  West.  Rep.  898,  93  Mo.  595. 

Under  a  statute  in  almost  the  precise  words 
of  g  2197,  Rev.  Stat.  1879,  it  has  been  held  by 
two  eminent  text- writers,  that  the  laches  of 
the  husband  in  permitting  his  land  to  sell  for 
taxes  would  not  debar  the  wife  of  her  dower. 

Black,  Tax  Titles,  2d  ed.  549;  Scribner, 
Dower.  2d  ed.  809,  820. 


It  is  not  defeated  by  a  tax  sale  where  the  lien  for 
taxes  attached  after  the  dover  risrht  had  become 
fixed  by  the  concurrinfr  facts  of  marriage  and  the 
husband^B  seisin.  Ibid. 
^  When  dower  once  attaches  the  husband  cannot* 
by  any  act  or  admission  of  his.  defeat  it,  and  no 
Judgment  recovered  against  hi*n  will  prejudice 
the  right  and  interest  of  the  wife.  See  Williams  v. 
Courtney,  77  Mo.  688;  »rady  v.  McCorkle,  67  Mo. 
172. 

No  Judgment  or  decree  confessed  by  or  recov- 
cred  against  him,  and  no  laches,  default,  covin  or 
crime  of  the  husband,  shall  prejudice  the  right  and 
interest  of  the  wire  provided  in  the  foregoing  sec- 
tions of  this  chapter.  Grady  v.  McCorkle,  57  Mo. 
172;  Davis  v.  Green  (Mo.)  11  L.  R.  A.  90. 
13  L.  R.  A. 


Her  inchoate  ricrht  attaches  in  subordination  to 
a  lien  accompanying  the  seisin  of  her  husband,  and 
foreclosure  of  a  purchase-money  mortgage  de- 
stroys the  right.  Seibert  v.  Todd,  4  L.  R.  A.  e06«  81 
S.  C.  206. 

rt  has  been  held  in  Ohio  that  a  valid  sale  of 
property  for  nonpayment  of  taxes  bars  dower. 
Jones  V.  Devore,  8  Ohio  St.  430. 

So  the  exercise  of  the  right  of  eminent  domain 
bars  dower.    Moore  v.  New  York,  8  N.  Y.  110. 

Dower  rights  of  wife  and  widow.  See  noUs  to 
Callaham  v.  Robinson  (8.  C.)  3  L.  R.  A.  497;  Bver- 
Bon  V.  MoMullen  (N.  Y.)  4  L.  R.  A.  118;  Mandel  v. 
McClave  (Ohio)  6  L.  R.  A.  6i9;  SbeU  v.  Duncan  (8. 
C.)  6  L.  R.  A.  821;  Gore  v.  Townaend  (N.  C.)  8  L.  R. 
A.  448. 
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Oantt*  P.  J.,  filed  the  following  opinion: 

This  is  an  action  on  a  covenant  of  warranty, 
made  by  appellant  to  the  respondent  Mrs. 
Sarah  C.  Blevins.'  The  land  conveyed  is  the 
S.  i  of  S.  £.  i,  section  6,  township  46,  range 
25,  Johnson  County,  Mo.  The  evidence 
•showed  title  in  appellant,  Smith,  at  the  date  of 
conveyance  to  respondent,  except  an  outstand- 
ing inchoate  risht  of  dower  in  Mrs.  Marv  E. 
Oollier,  the  wife  of  Daniel  Collier.  Appellant 
deduced  his  title  from  Daniel  Collier  by  virtue 
of  a  tax  sale  and  deed  under  the  Act  of  1877. 
Il  was  admitted  that  Daniel  Collier  was  ^still 
alive  at  the  time  of  the  commencement  of  the 
suit.  After  respondent  obtained  her  deed 
from  appellant,  she  attempted  to  mortgage  the 
land,  and  failed  because  of  this  outstanding  in- 
choate dower  right  in  Mrs.  Collier.  She  there- 
upon purchased  this  right  for  $150,  and  brought 
this  suit  against  appellant  for  that  amount. 
Appellant  assigns  two  grounds  for  reversal, — 
one,  that  the  court  erred  in  permitting  respond- 
ent to  recover  more  than  nominal  damages  for 
the  breach  of  the  covenant  by  reason  of  the 
inchoate  dower  of  Mrs.  Collier,  remaining  out- 
standing; and,  secondly,  that  the  court  erred  in 
not  holding  that  the  tax  sale  and  deed  con- 
veyed the  land  absolutely,  and  by  it  Mrs.  Col- 
lier's inchoate  right  of  dower  was  entirely 
barred,  and,  of  course,  could  constitute  no  in- 
<;umbrance. 

We  all  agree  that  the  first  contention  of  ap- 
pNBllant  must  be  sustained.  While  an  inchoate 
right  of  dower  is  an  incumbrance,  as  it  is  a 
contingency  founded  upon  a  contingency,  it  is 
not  susceptible  of  computation  by  anv  definite 
rule;  hence  the  practice  has  been  adopted  in 
this  State  to  allow  only  nominal  damages  until 
the  dower  becomes  consummate.  WcUker  v. 
Deavffr,  79  Mo.  664. 

2.  In  regard  to  the  second  assignment.  We 
think  the  court  committed  no  error  in  holding 
that  the  tax  proceedings  did  not  devest  Mrs. 
Collier's  dower  right.  We  shall  not  attempt 
to  discuss  the  power  of  the  Legislature  to  col- 
lect taxes.  We  think  it  sufficient  for  the  case 
in  hand  to  ascertain,  if  we  can,  what  the  Leg- 
islature has  determined  shall  be  the  policy  of 
the  State.  In  the  first  place,  we  have  by  stat- 
ute adopted  the  common  law  in  regard  to 
dower.  Lord  Coke  says:  **  There  l)e  three 
things  highly  favored  in  law,— life,  liberty  and 
dower."  Co.  Litt.  Chief  Justice  McKean,  in 
Kennedys.  Nedrou),  1  U.  S.  1  Dall.  415,  1  L. 
«d.  202,  asserts  that  "  dower  is  a  le^al,  equita- 
ble, and  moral  right,  favored  in  a  high  degree 
by  the  law,  and,  next  to  life  and  liberty,  held 
pacred."  Strong  as  these  terms  are,  they  are 
strengthened  by  our  Statute.  Section  4525: 
**No  act,  deed,  or  conveyance,  executed  or 
performed  by  the  husband  without  the  assent 
of  the  wife,  evidenced  by  her  acknowledgment 
thereof  in  the  manner  required  by  law  to  pass 
the  estate  of  married  women,  and  no  judg- 
ment or  decree  confessed  by  or  recover^l 
against  him,  and  no  laches,  default,  covin,  or 
crime  of  the  husband,  shall  prejudice  the 
right  and  interest  of  the  wife,  provided  in  the 
foregoing  sections  of  this  chapter;*'  that  is  to 
say,  the  sections  securing  the  widow  her  com- 
mon-^law  and  statutory  dower.  Now,  at  com- 
mon law,  and  by  our  Statute  reafl3rming  it, 
"the  right  of  dower  attaches  whenever  there  is 
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a  seisin  by  the  husband,  during  the  marriage, 
of  an  estate  of  inheritance;  and,  unless  it  is  re- 
linouished  by  the  wife  in  the  manner  prescribed 
by  law,  it  becomes  absolute  at  the  husband's 
death."  **  It  is  a  light  in  law  fixed  from  the 
moment  the  facts  of  marriage  and  seisin  con- 
cur, and  becomes  a  title  paramount  to  that  of 
any  person  claiming  under  the  husband  by 
subsequent  act."  w'ody  v.  McCorkle,  57  Mo. 
172.  This,  then,  is  the  character  of  the  estate 
that  is  to  be  devested  by  this  new  construction 
of  the  Statute.  It  is  conceded  that  our  Statute 
requires  **  the  owner  "  to  be  made  a  party  be- 
fore his  or  her  interest  in  the  lands  can  be  af- 
fected by  a  tax  proceeding  under  our  Act  of 
1877,  and  this  section  has  been  uniformly  con- 
strued so  that  centuis  que  trustent,  mortgagees, 
remaindermen,  and  incumbrancers,  who  are 
not  made  parties,  are  not  affected  by  these 
suits.  Stafford  v.  Fizer,  82  Mo.  893;  Gorrigan 
V.  Bdl,  78  Mo.  58;  Graves  v.  Eijcart,  99  Mo.  18. 
No  lawyer  will  question  that  inchoate  dower  is 
an  incumbrance.  But  it  is  sought  to  sustain 
this  new  doctrine  on  the  ground  that  our  tax 
proceeding,  beginning  with  the  assessment,  is 
a  proceeding;  strictly  in  rem,  and  we  ma^  re- 
mark here  that  only  by  sustaining  this  position 
can  this  new  rule  be  maintained.  Beginning 
with  Abbott  v.  Lindenbotoer,  42  Mo.  162,  under 
a  statute  requiring  the  lands  in  all  cases  to  be 
assessed  to  the  person  appearing  to  be  the 
owner  at  the  time  of  assessment,  this  court 
said:  **  It  is  unnecessary  for  us  to  say  further 
here  what  might  be  the  effect  of  this  last 
clause  in  any  cases;  but  we  may  go  so  far  as  to 
declare  now  that  an  assessment  in  the  name  of 
a  person  who  neither  was,  nor  ever  had  been, 
the  owner  of  the  property,  would  be  an  utterly 
void  assessment."  Our  present  Statute  requires 
the  land  to  be  listed  and  assessed  in  the  name 
of  the  owner,  if  known.  Under  this  Statute, 
in  Oitchell  v.  Kreidler,  84  Mo.  472,  Judge 
Black,  speaking  for  the  whole  court,  says: 
"  While  the  judgment  is  against  the  property, 
and  not  personal,  still  the  tax  is  assessed  against 
the  owner,  if  known.  The  law  looks  to  him 
for  payment  of  the  tax.  Such  a  proceeding 
cannot  be  said  to  be  strictly  in  rem.  Blackw. 
Tax  Titles,  630. 

It  will  serve  no  good  purpose  to  cite  authori- 
ties to  the  same  effect.  This  has  been  the  ac- 
cepted construction  of  our  tax  laws  for  many 
years.  Were  it  a  proceeding  strictly  in  rem, 
there  would  be  no  such  thing  as  collecting  the 
tax  on  real  estate  out  of  personal  property, 
which  it  is  conceded  may  be  done.  Indeed, 
the  whole  .system  is  based  on  the  idea  that  it  is 
the  duty  of  the  husband  to  pay  the  taxes  on 
his  land:  and  a  failure  to  pay  the  taxes  is  a  de- 
fault on  his  part.  The  wife  is  under  no  obli- 
gation to  pay  the  tax.  She  does  not  own  the 
fee;  she  does  not  reap  the  usufruct.  Certainly 
no  system  based  upon  justice  would  exact  of 
her  tribute  on  property  she  might  never  enjoy, 
and  rob  her  of  her  dower  for  failure  to  pay  a  tax 
she  did  not  owe.  If,  then,  taxes  become  de- 
linquent, whose  fault  is  it?  Not  the  wife's, 
certainly. 

But  il  is  said  that,  because  there  can  be  no 
personal  judgment  for  taxes,  therefore  section 
2197,  Rev.  Stat.  1879,  §  4525,  Rev.  Stat.  1889). 
cannot  be  invoked.  It  would  be  difficult  to 
conceive  of  a  statute  that  would  protect  a  wife's 
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dower,  if  this  is  uot  sufficient.  But  we  think 
this  construction  of  this  section  too  narrow. 
The  injury  is  not  confined  to  "  judgment." 
The  Statute  says,  in  addition  to  *' judgnaents 
or  decrees  confessed  or  suffered,"  **  no  laches, 
default,  covin  or  crime  of  the  husband  shall 
prejudice  the  rights  of  the  wife."  Is  it  not 
laches  in  a  citizen  to  neglect  or  refuse  to  pay 
his  taxes?  Is  not  the  word  '^delinquent,"  used 
throughout  the  Statute,  a  svnonym  for  "laches" 
and  "default?"  And  could  there  be  a  sale  of 
the  land,  and  a  dcvestiture  of  the  wife's  dower, 
but  for  this  delinquency  on  his  part?  The 
proposition  is  too  clear  for  argument. 

But  if  it  is  held  that  this  section  does  not 
protect  the  wife's  dower  against  the  laches  and 
default  of  the  husband,  we  will  have  an  anoma- 
lous state  of  affairs.  A  husband  cannot,  by 
deed  or  mortgage,  the  most  solemn  and  praise- 
worthy, for  ihe  most  valuable  consideration, 
alien  or  destroy  her  dower  right.  No  judg- 
ment against  him,  willing  or  unwillinfr,  can 
affect  her  dower, — no  fraud,  covin  or  crime: 
and  yet  he  can  suffer  this  new  "  fine  and  re- 
covery," and  successfully  bar  her  dower,  by 
simply  refusing  to  pay  his  taxes,  and  let  the 
land  sell;  and  thus  a  n>sult  is  reached,  by  this 
simple  device,  that  could  not  be  compassed  by 
the  most  skillful  conveyancer.  We  cannot  be- 
lieve the  Legislature  intended  such  result.  On 
the  contrary,  the  whole  scope  of  the  Tax  Act 
clearly  shows  that  the  Tax  Law  of  1877  (Rev. 
Stat.  1879,  chap.  145,  art.  6),  was  designed  to 
furnish  a  method  for  collecting  taxes,  in  which 
notice  was  ^E^iven  to  the  delinquent  of  the 
amount  of  his  taxes,  and  a  day  in  court,  if 
erroneous,  to  show  the  error.  When  the  judg- 
ment is  entered,  an  execution  issues  just  as  on 
other  judgments,  and  it  is  intended  to  convey 
the  right,  title  and  interest  of  the  defendant 
who  owned  the  land,  and  whose  duty  it  was 
to  pay  the  taxes.  Says  Judpe  Black:  "We 
have  repeatedly  held  that  the  purchaser  at 
these  sales  acquires,  and  acquires  only,  the 
title  and  interest  of  the  parties  who  are  made 
defendants."  Graves  v.  Ewart,  99  Mo.  13; 
PoiceU  V.  Oreenstreet,  95  Mo.  14,  14  West.  Rep. 
389. 

An  ordinary  execution  sale  conveys  to  the 
purchaser  all  the  right,  title  and  intew^st  of  the 
defendant  in  execution,  but  it  has  no  effect 
upon  the  inchoate  dower  of  the  wife.  It  was 
clearly  the  intention  of  the  Legislature  to  give 
the  same  effect  to  a  tax  deed,  under  regular 
and  valid  proceedings,  that  a  deed  under  a 
general  judgment  would  have, — "no  more,  no 
less."  *'A  tax  title  is  a  derivative  title."  Gitch- 
ell  V.  Kreidler,  84  Mo.  472.  Says  Jndffe  Black 
again:  "It  must  be  taken  as  settled  law  that 
purchase]  s  at  these  sheriff's  sales,  made  on 
executions  in  tax  suits,  acquire  only  the  right, 
title  and  interest  of  the  defendant  in  the  tax 
suits."  Powell  V.  GreenstreH,  95  Mo.  18.  14 
West.  Rep.  339;  Emm  v.  Robberson,  92  Mo. 
192,  10  West.  Rep.  398. 

No  inconvenience  has  been  felt  in  Missouri, 
because,  in  ordinary  execution  sales,  the  wife's 
inchoate  dower  was  not  conveyed.  Creditors 
and  purchasers  know  her  interest  is  fixed,  and 
all  business  transactions  are  based  upon  that 
understanding.  The  State  has  adopted  a  most 
stringent  policy  in  passing  the  fee-simple  estate 
to  the  tax  purchasers  for  the  insignificant  sum 
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of  the  tax;  a  hagatdle,  usually,  compared  to 
the  value  of  the  lands  sold.  While  the  State 
has  a  right  to  its  revenue,  no  reason  apoeara 
why  it  should  take  the  dower  of  the  unoffend- 
ing wife,  and  vest  it  in  the  tax  speculator,  thus- 
giving  him  a  vantage  over  all  creditors  and 
purchasers  at  all  other  execution  sales.  We 
do  not  80  read  the  statute.  We  regard  the 
dower  right  as  of  inestimable  value  to  the 
homes  of  this  State.  The  trend  of  public 
opinion  is  rather  to  enlarge,  as  our  Homestead 
Laws  clearly  indicate,  than  to  cut  off  this  sus- 
tenance of  the  widow.  Instead  of  being  a 
"shadow,"  it  has  proved  a  "pearl  of  great 
price  "  in  thousands  of  ruined  homes.  Between 
the  tax  speculator  and  the  defenseless  widow, 
section  4526  of  our  Statutes  of  1888  stands  as  a 
monument  to  the  wisdom  and  humanity  of  our 
Commonwealth. 

Macfarlane*  J.,  concurs  in  this  opinion. 
Thomas*  J.,  files  his  separate  opinion,  hold- 
ing a  different  view. 

Thomas,  J. ,  dissenting: 

Daniel  Collier  owned  the  S.  i  of  the  S.  E.  i, 
section  6,  township  46,  range  25  W.,  in  John- 
son County,  Mo.,  and  at  the  time  he  so  owned 
this  land  a'  suit  was  instituted  against  him  for 
taxes  due  thereon,  which  culminated  in  a  judg- 
ment and  sale  of  the  land.  The  sale  occurred 
on  the  18th  day  of  February,  1880,  and  A. 
H.  I'uttle  was  the  purchaser.  The  sheriff 
executed  the  proper  deed  for  the  land  to  Tuttle 
under  this  sale.  By  a  succession  of  convey- 
ances the  defendant  acquired  all  the  title  to 
this  property  that  Tuttle  acquired  by  virtue  of 
the  tax  deed.  On  the  12th  day  of  September, 
1882,  defendant  sold  the  land  to  Sarah  (-. 
Blevins  for  a  consideration  of  $1,000,  and  gave* 
her  a  warranty  deed  therefor,  by  which  lie 
covenanted  with  said  Sarah  C.  Blevins  to  war- 
rant and  defend  the  title  to  this  land  "against 
the  claim  of  every  person  whomsoever."  It 
was  admitted  that  Mary  £.  Collier  was  the 
wife  of  Daniel  Collier  at  the  time  of  the  assess- 
ment of  the  taxes  and  the  institution  of  tiie 
suit  which  resulted  in  the  sale  of  the  land  for 
taxes.  Sarah  C.  Blevins  is  the  wife  of  her 
co-plaintiff,  W.  R.  Blevins.  After  she  acquired 
the  title  to  this  property  she  attempted  to  mort 
gage  and  sell  it.  but  was  unable  to  do  so  on 
account  of  the  supposed  existence  of  an  inchoate 
right  of  dower  in  Mrs.  Collier  in  it.  She,  in 
conjunction  with  her  husband,  then  bought 
Mrs.  Collier's  interest,  and  paid  therefor  $150. 
taking  a  deed  from  her  and  her  husband  for  it. 
They  then  sold  the  land  to  William  L.  Gaston 
for  $900;  and  they  bring  this  suit  against 
defendant  upon  his  covenant  of  warranty,  and 
in  the  circuit  court  they  obtained  judgment  for 
the  amount  thus  paid  Mrs.  Collier  for  her 
inchoate  right  of  dower,  and  defendant  appeals. 

Two  controlling  questions  arise  in  this  case. 
(1)  Is  Mrs.  Collier's  inchoate  right  of  dower  in 
the  land  described  cut  off  by  the  tax  sale  and 
deed?  (2)  Can  there  be  any  breach  of  a  gen- 
eral covenant  of  warranty  by  the  existence  of 
an  inchoate  right  of  dower  in  the  land? 

The  most  important  question  is  this:  Did 
the  tax  deed  made  by  the  sheriff  of  Johnson 
County  to  Tuttle,  in  1880,  devest  Mrs.  Collier 
of  her  inchoate  right  of  dower  in  the  premises. 
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and  will  it  operate  to  bar  her  dower  in  case  sbe 
survive  her  husband,  ii  being  admitted  that 
he  is  still  alive?  This  question  has  never  been 
passed  upon  in  this  State,  and  we  have  there- 
fore given  it  a  most  careful  consideration.  We 
are  unable  to  find  any  reliable  guides  in  the 
adjudications  of  other  States  on  this  subject, 
for  local  statutes  have  almost  wholly  controlled 
the  determination  of  the  question.  We  are 
hence  driven  to  bur  own  statutes  and  adjudica- 
tions on  the  subject  of  taxation  and  sale  of 
land  for  taxes,  in  order  to  arrive  at  a  correct 
conclusion.  We  can  use  only  general  conclu- 
sions reached  by  text- writers,  and  the  decisions 
•of  the  courts  as  illustrating  the  principles  we 
announce.  We  will  briefly  refer  to  some  of 
these.  In  the  first  place  we  will  inquire  into 
the  general  nature  and  extent  of  the  power  of 
taxation.  "The  power  to  levy  taxes,"  says 
Jvdge  Cooley.  "is  one  so  unlimited  in  force 
and  so  searching  in  extent  that  the  courts 
scarcely  venture  to  declare  it  is  subject  to  any 
restrictions  whatever,  except  such  as  rest  in 
the  discretion  of  the  authority  which  exercises 
it.  .  .  .  No  attribute  of  the  government  aflfects 
more  constantly  and  intimately  all  the  relations 
of  life  than  through  the  exactions  made  under 
it.  'Taxes'  are  defined  to  be  burdens  or 
charges  imposed  by  the  legislative  power  upon 
persons  or  property  to  raise  money  for  public 
purposes.  The  power  to  tax  rests  upon  neces- 
sity, and  is  inherent  in  every  sovereignty." 
Cooley.  Const.  Lim.  3d  ed.  479. 

The  power  to  tax  is  analogous  to  the  right  of 
eminent  domain.  The  same  author,  in  his 
work  on  Taxation,  p.  237,  uses  this  language: 
^*  When  the  State  has  need  of  the  property  of 
citizens  for  its  sovereign  purposes,  it  may  law- 
fully appropriate  it  against  the  will  of  the 
owner,  either  under  the  power  to  tax  or  the 
rij^ht  of  eminent  domain."  Mr.  Blackwell,  on 
the  same  subject,  says:  "There  is  no  differ- 
ence in  principle  between  the  power  of  taking 
land  for  public  use  and  the  power  to  tax  ana 
enforce  its  collection  by  a  sale  of  the  land.  In 
both  cases  the  land  is  taken  for  the  use  of  the 
public:  ihey  only  differ  in  degree."  1  Blackw. 
Tax  Titles,  5th  ed.  §  99.  A  tax,  in  legal  con- 
templation, is  not  a  debt  due  by  the  owner  of 
property.  It  is  a  charge  levied  upon  the  per- 
son or  property  of  the  citizen  for  a  public  pur- 
pose, by  the  State.  Carondelet  v.  Pieot,  38 
Mo.  125;  Cooley,  Taxn.  15;  Be  Life  Asao.  of 
America,  12  Mo.  A  pp.  40.  And  imprisonment 
for  the  nonpayment  of  taxes  is  not  imprison- 
ment for  debt.    Cooley,  Taxn.  17. 

We  will,  in  the  second  place,  inquire  into 
the  general  rule  in  regard  to  the  sale  of  land 
for  taxes,  and  the  title  acquired  by  the  pur- 
chaser at  such  sale.  There  are,  in  the  several 
States  of  this  Union,  two  methods  of  listing 
lands  for  taxation;  one  is  to  list  the  lands  "as 
the  summation  of  all  interests,"  and  the  other 
is  to  list  the  interest  of  the  owners  of  the  land 
as  set  out  in  the  assessment  roll;  and  much 
depends  on  the  method  of  the  assessment  as  to 
the  interest  that  passes  to  the  purchaser  at  a 
tax  sale.  Indeed,  when  the  principles  under- 
lying the  exercise  of  the  taxing  power  are 
examined,  and  the  sale  of  lands  for  unpaid 
taxes,  it  will  be  found  that  the  Utle  conveyed 
at  a  tax  sale  depends  almost  wholly  on  the 
theory  upon  which  the  land  is  listed  and  valued 
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for  taxation.  On  this  subject,  Mr.  Blackwell, 
in  his  work  on  Tax  Titles,  5th  ed.  ^  954,  says: 

When  the  sale  and  deed  are  valid,  and  have 
their  complete  effect,  ...  the  interest  con- 
veyed depends  upon  the  circumstances  and  the 
statutes.  If  a  particular  interest  in  the  land  is 
separately  assessed  as  such,  a  sale  of  that  does 
not  pass  the  whole  land,  nor  will  a  sale  of  the 
land  pass  such  interest.  If  the  land  alone  is 
assessed,  as  the  summation  of  all  interests, 
liens,  incumbrances,  etc.,  the  general  rule  is 
that  the  deed  carries  a  fee-simple  absolute,  a 
new  and  independent  title,  the  land  itself  beine 
conveyed;  and  all  prior  liens,  incumbrances 
and  interests  in,  to  or  upon  the  land,  are 
extinguished.  ...  In  those  States  where  the 
tax  is  a  charge  upon  the  land  alone,  where  no 
resort,  in  any  event,  is  contemplated  against 
the  owner  or  his  personal  estate,  and  where 
the  proceeding  is  strictly  in  rem,  the  tax  deed 
will  undoubtedly  have  the  effect  to  destroy  all 
prior  interests  in  the  estate,  whether  vested  or 
contingent,  executed  or  executory,  and  those 
in  possession,  reversion  and  remainder.  .  .  . 
On  the  other  hand,  where  the  law  requires  the 
land  to  be  listed  in  the  name  of  the  owner  of 
the  fee,  or  of  any  other  interest  in  the  estate, 
provides  for  a  personal  demand  of  the  tax, 
and,  in  case  of  default,  authorizes  the  seizure 
of  the  body  or  eoods  of  the  delinquent  in  satis- 
faction of  the  tax.  and  in  terms,  or  upon  a  fair 
construction  of  the  law,  permits  a  sale  of  the 
land  only  when  all  other  remedies  have  been 
exhausted,  then  the  sale  and  conveyance  by 
the  ofQcer  pass  only  the  interest  of  him  in 
whose  name  it  was  listed,  upon  whom  the 
demand  was  made,  who  had  notice  of  the  pro- 
ceedings, and  who  alone  can  be  regarded  as 
legally  delinquent.  In  such  case  the  title  is 
a  derivative  one,  and  the  tax  purchaser  can 
recover  in  ejectment  only  such  interest  as  he 
may  prove  to  have  been  vested  in  the  defaulter 
at  the  time  of  the  assessment." 

As  we  shall  ^ee  later  on,  the  method  of  list- 
ing lands  for  taxation  and  the  sale  of  them  for 
unpaid  taxes  in  Missouri  does  not  come  under 
either  of  the  categories  mentioned  by  Mr. 
Blackwell,  but  partakes  of  the  nature  of  both 
somewhat.  Mr.  Cooley,  in  his  work  on  Taxa- 
tion (2d  ed.  p.  464).  on  this  same  subject,  says: 
"The  usual  method  of  enforcing  the  payment 
of  taxes  upon  property  is  by  putting  the  prop- 
erty up  at  public  sale.  No  one  questions  the 
right  to  do  this,  and  no  one  doubts  that  the  sale, 
if  fair  and  made  in  compliance  with  the  law, 
and  after  all  preliminary  steps  have  been  taken, 
vests  a  perfect  title  in  the  purchaser  to  the  full 
extent  that  the  Statute  has  declared." 

With  these  general  rules  as  lights  to  guide 
US,  let  us  examine  the  statutes  and  decisions  in 
Missouri  in  reference  to  this  question.  The 
tax  sale  involved  in  this  case  was  made  un- 
der the  Revenue  Law  first  enacted  in  1877, 
and  which  has  substantially  continued  in  force 
to  this  time.  The  title  to  the  property  was 
vested  in  fee  in  Daniel  Collier,  and  he  alone 
was  made  a  party  to  the  tax  suit.  Mrs.  Col- 
lier not  being  made  a  party,  the  question  is 
whether  her  continent  right  of  dower  is  barred 
by  the  tax  proceeding,  bale  and  deed.  If  it  is, 
there  can  be  no  recovery  in  this  case  for  breach 
of  warranty.  The  Statute  in  force  at  the  time 
the  tax  suit  was  instituted  required  the  suit  to 
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be  brought  against  the  "owner"  of  the  prop- 
erty. 8  688  J ,  Rev.  Stat.  1879.  Was  Mrs. 
Collier  an  **  owner  of  the  property  "  within  the 
meaning  of  that  Statute?  Her  right  of  dower 
at  the  time  of  these  proceedings  was,  and  is 
yet.  inchoate  only.  McClean, «/.,  in  Johnston 
V.  Vandyke,  6  McLean,  422,  says:  "It  is  not 
easy  to  define  the  right  of  dower  before  the 
death  of  the  husband.  It  is  not  only  an  in- 
choate right,  but  contingent.  It  depends  upon 
the  death  of  the  husband.  If  he  survive  his 
wife,  she  has  no  ri^ht  transmissible  to  her 
heirs,  nor  during  the  life  of  her  husband  can  she 
give  it  any  form  of  property  to  her  advantage. 
...  So  lon^  as  the  husband  shall  live,  it  is 
only  a  right  in  legal  contemplation,  depending 
upon  the  good  conduct  of  the  wife  and  the 
death  of  the  husband.  Until  the  death  of  the 
husband,  the  right,  if  it  may  be  called  a  right, 
is  shadowy  and  fictitious,  and,  like  all  rights 
that  are  contingent,  may  never  be  vested." 

In  Moore  v.  New  York,  8  N.  Y.  110,  the 
court  says,  in  speaking  of  the  inchoate  right  to 
a  claim  for  dower,  that  it  is  a  right  "contin- 
gent upon  the  death  of  the  husband.  Such  a 
possibility  may  be  released,  but  it  is  not,  it  is 
believed,  the  subject  of  grant  or  assignment. 
It  is  not  of  itself  property,  the  value  of  which 
may  be  estimated,  but  an  inchoate  right,  which, 
on  the  happening  of  certain  events,  may  be 
consummated  so  as  to  entitle  the  widow  to 
demand  and  receive  a  freehold  estate  in  the 
land."  Mr.  Scribner,  in  his  work  on  Dower, 
says:  "Although,  therefore « an  inchoate  right 
of'  dower  cannot  be  properly  denominated  an 
estate  in  lands,  nor  indeed  a  vested  interest 
therein,  and  notwithstanding  the  difSculty  of 
defining  with  accuracy  the  precise  legal  Quali- 
ties of  the  interest,  it  may  nevertheless  be  fairly 
deduced  from  the  authorities  that  it  is  a  sub- 
stantial right,  possessing,  in  contemplation  of 
law,  the  attributes  of  property,  and  to  be  Esti- 
mated and  valued  as  such."  2  Scribner, 
Dower,  8. 

If  we  understand  the  rulings  of  this  court, 
however,  on  the  subject,  it  is  not  conceded  that 
this  contingent  right  of  the  wife  is  capable  of 
being  estimated  and  valued.  In  Hinds  v. 
Stevens,  45  Mo.  209,  Judge  Bliss,  in  discussing 
the  effect  of  a  partition  proceeding  on  this 
right,  says:  "If  the  land  be  divided  in  specie, 
her  inchoate  right  attaches  at  once  to  the  land 
thus  set  apart  to  the  husband  in  severalty;  and, 
if  it  be  sold,  I  know  not  how  it  would  be  pos- 
sible to  so  estimate  the  value  of  that  shadowy 
right,  or  to  pay  her  or  invest  for  her  any  por- 
tion of  the  proceeds  of  the  sale."  And  in 
Durrett  v.  Piper,  58  Mo.  551,  the  court,  through 
Wagner,  J.,  says:  "A  dower  interest  upon 
the  part  of  the  wife,  while  the  husfcMEin^  is  liv- 
ing, is  an  inchoate  and  contingent  riffht.  Its 
value  depends  wholly  upon  the  death  of  the 
husband.  .  .  .  It  is  a  mere  possibility, 
which  may  be  released,  but  cannot  be  the  sub- 
ject of  grant  or  assignment.  The  'covenant 
being  for  an  indemnity  against  a  claim  of 
dower,  it  is  obvious  that  no  breach  could 
happen  till  the  contingency  arose  which  would 
legally  vest  in  the  wife  a  valid  or  substantial 
claim."  From  all  the  authorities,  we  conclude 
that  the  wife  is  not  the  owner  of  any  estate  or 
vested  right  in  the  property  of  which  her  hus- 
band is  seised.  But  she  is  the  owner  of  a  con- 
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tingent  interest  to  dower,  however;  and  the 
question  is  whether  the  owner  of  such  a  con- 
tingency in  real  estate  is  an  owner  of  property 
in  such  a  sense  as  to  require  that  she  be  made 
a  party  to  a  tax  suit  in  order  to  bar  that  right. 
In  our  Revenue  Laws  the  word  "owner**  ia 
used  several  times.  Section  6706,  Rev.  Stat. 
1879,  provides  that  the  assessor  shall  list  land 
in  numerical  order,  "with  the  owner's  name, 
if  known,  and,  if  not,  then  the  name  of  the 
original  patentee,"  etc. ;  and,  if  the  land  can- 
not be  listed  numerically,  then  he  shall  describe 
it  as  briefly  as  he  can,  giving  the  "owner's 
name,  if  known,"  etc.  By  section  6834  the 
clerk  of  the  county  court  is  required  to  make 
a  "back  tax  book,  and  insert  therein  "a  cor 
rect  list,  in  numerical  order,  of  all  tracts  of  ' 
land  and  town  lots  on  which  back  taxes  shall 
be  due,  .  .  .  setting  forth  opposite  each 
tract  of  land  or  town  lot  the  name  of  the 
owner,  if  known,  and,  if  the  owner  thereof  be 
not  known,  then  to  whom  the  same  was  last 
assessed."  It  is  provided  by  section  6837,  * 
supra,  that  "all  actions  commenced  under  the 
provisions  of  this  chapter  shall  be  prosecuted 
in  the  name  of  the  State  of  Missouri,  at  the  re- 
lation and  to  use  of  the  collector,  and  against 
the  owner  of  the  property;  and  all  lands  owned 
by  the  same  person  or  persons  may  be  included 
in  one  petition."  Section  6858  provides  that 
"each  tract  of  land  or  lot  shall  be  chargeable 
with  its  own  taxes,  no  matter  who  is  the  owner, 
nor  in  whose  name  it  is  or  was  assessed  or  ad- 
vertized." 

We  have  thus  set  out  in  detail  the  provisions 
of  the  Revenue  Laws  in  which  the  word 
"owner"  occurs,  to  enable  us  to  determine 
what  was  meant  by  it;  for  it  is  a  well-estab- 
lished canon  of  statutory  construction  that, 
where  the  same  word  is  used  more  than  once 
and  in  different  connections,  it  must  be  held  to 
have  the  same  meaning  in  all,  unless  it  be 
manifest  it  is  used  in  different  senses.  Now. 
what  did  the  General  Assembly  mean  when  it 
required  the  assessor  to  place  the  name  of  the 
"owner"  opposite  each  tract  of  land  or  lot  on 
the  assessment  roll  ?  It  will  scarcely  be  claimed 
that  the  wife  of  the  owner  is  included  in  that 
term  as  used  in  this  connection.  And  the 
same  may  be  said  of  the  provision  in  regard 
to  the  making  of  "the  back-tax  book."  The 
word  "owner,"  as  used  in  that  connection, 
would  not  include  the  wife  of  a  man  who  held 
the  legal  title.  If  the  word  "owner"  does  not 
include  the  wife  having  simply  an  inchoate 
right  of  dower,  when  appliecl  to  the  assess- 
ment roll  and  the  "back-tax  book,"  neither 
will  it  include  her  when  applied  to  a  secdoa 
of  the  same  statute  requiring  suit  for  taxes  to 
be  brought  against  the  "owner."  She  cannot 
l)e  regaraed  as  an  owner  of  property  of  which 
her  husband  is  seised,  within  the  meaning  of 
any  of  the  provisions  of  the  Revenue  Laws 
quoted,  and  hence  for  that  reason  she  is  not  a 
necessary  or  proper  party  to  an  action  to  col- 
lect taxes  on  the  land  of  her  husband.  But 
she  was  not  a  necessary  party  for  another  rea 
son.  This  court  has  frequently  held  that  the 
word  "owner."  as  used  in  these  laws,  does  not 
necessarily  mean  the  actual  owner.  The  col- 
lector is  not  bound  to  go  beyond  the  record  to 
ascertain  the  owner  of  property  against  whom 
to  bring  suit,  and  a  purchaser,  at  a  aak  Cor 
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taxes  against  the  person  appearing  from  the 
record  to  be  the  owner,  will  take  the  title  in 
fee,  as  against  the  true  owner  whose  deed  or 
title  is  not  of  record,  if  such  purchaser  has  no 
knowledge  of  the  unrecorded  title.  Vance  y, 
Gorrigan,  78  Mo.  W;  StaU  v.  8ack,  79  Mo. 
eai;  Etans  v.  Bobberson,  92  Mo.  192,  10  West. 
Rep.  898:  Allen  v.  Bay,  96  Mo.  642. 

The  records  of  the  county  in  which  the  land 
is  situated  do  not  always  nor  usually  give  the 
name  of  the  wife,  and  the  revenue  officers  can- 
not get  the  names  of  the  wives  in  making  as- 
sessments or  in  instituting  proceedings  for  the 
enforcement  of  the  states  lien  for  taxes. 
Hence  if  the  Statute  in  terms.required  the  col- 
lector to  make  the  wives  of  the  owners  of  land 
parties  to  the  proceedings  to  collect  the  taxes, 
it  would  be  impracticable,  in  a  very  lar^  pro- 
portion of  cases,  for  him  to  comply  with  the 
reauisition. 

tiaving  determined  that  the  wife  is  not  an 
owner  of  the  propertv  of  her  husbandcin  such 
a  sense  as  to  require  her  to  be  made  a  party  to 
an  action  to  enforce  the  lien  for  taxes  against 
his  land,  it  seems  this  ought  to  dispose  of  the 
case;  for  when  the  suit  is  brought  against  the 
owner,  and  the  proceeding  is  regular,  the  pur- 
chaser gets  a  title  "in  fee"  to  the  land  sold. 
And  as  to  the  meaning  of  an  estate  in  ''fee," 
Mr.  Tiedeman,  in  his  work  on  Real  Property, 
S  86,  says:  "The  word  'fee,'  without  any 
qualifying  adjective,  implies  an  unlimited  es- 
tate or  inheritance.  Such  is  also  the  case  with 
the  term  'fee  simple'  and  'fee  simple  absolute.' 
The  three  terms  *fee,'  'fee  simple/  and  'fee 
simple  absolute'  may  be  used  interchangeably; 
the  adjectives  in  the  last  two  are  surplusage." 
See  also  Allen  v.  McCabe,  93  Mo.  188, 12  West. 
Rep.  118.  The  lien  of  the  State  for  taxes  is  a 
"first  lien  on  the  land."  This  lien  attaches  to 
the  reSy  and  is  paramount  to  every  interest  and 
estate  in  the  land,  as  well  as  to  all  other  in- 
cumbrances, whether  prior  or  subsequent 
QiWieU  V.  Kreidler,  84  Mo.  472.  And  a  sale 
to  foreclose  this  lien,  in  an  action  where  all 
owners  of  the  land,  within  the  meaning  of  the 
statute,  have  been  regularly  made  parties, 
"digs  up,"  as  it  were,  the  "lee,"  and  vests  it 
in  the  purchaser.  Jones  v.  Devore,  8  Ohio  St. 
430;  Oiterberg  v.  Union  Trust  Oo,  of  N.  T.  98 
U.  8.  424.  23  L.  ed.  964;  Cooley,  Taxn.  2d 
ed.  445,  and  cases  cited.  We  have  not  lost 
sight  of  the  doctrine  laid  down  by  this  court 
in  the  case  of  Qitchell  v.  Kreidler,  84  Mo.  472, 
that  the  title  acquired  by  a  purchaser  at  a  tax 
sale  under  our  Statute  is  a  derivative  one. 
This  we  do  not  deny,  but  we  hold  that  when 
.all  of  the  owners  of  the  land  taxed,  within  the 
meaning  of  our  Revenue  Laws,  are  made  par- 
ties to  the  suit,  a  perfect  title  passes  to  the 
purchasers  under  these  laws,' because  it  is  pro- 
vided that  a  title  "in  fee"  shall  pass.  Cooley, 
Taxn.  2d  ed.  464.  In  the  same  case  in  which 
Judge  Black  declares  that  a  tax  title  under  our 
statutes  is  a  derivative  one,  he  is  careful  to  say, 
also,  that  the  judgment  in  these  cases  is  in 
rem. 

But  it  is  contended  that  a  judgment  against 
the  husband  for  the  taxes  cannot  affect  the 
wife's  inchoate  right  of  dower,  and  j^  2197, 
Rev.  Stat.  1879,  is  quoted  in  support  of  this 
oontention.  That  section  is  as  follows:  "  No 
•ci,  deed,  or  conveyance,  executed  or  per- 
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formed  by  the  husband,  without  the  assent  of 
the  wife,levidenced  by  her  acknowledgment 
thereof,  .  .  .  and  no  judgment  or  decree 
confessed  by  or  recovered  against  him,  and  no 
laches,  default,  covin,  or  crime  of  the  husband, 
shall  prejudice  the  right  and  interest  of  the 
wife  provided  in  the  foregoing  sections  of  this 
chapter."  This  is  chapter  29,  entitled  "Of 
Dower."  Plaintiffs  denominate  the  failure  of 
Collier  to  pay  the  taxes  on  the  land,  and  per- 
mitting judgment  to  go  against  it  for  them, 
"laches"  on  his  part,  within  the  meaning  of 
the  word  as  used  in  the  section  quoted.  Mr. 
Blackwell,  in  his  work  on  Tax  Titles  (6th  ed. 
g  961),  holds  that  a  sale  for  taxes  does  not  cut 
off  the  inchoate  right  of  dower  under  a  similar 
statute  in  Illinois,  and  he  quotes  several  cases 
as  authority  for  that  position;  but,  on  exami- 
nation, it  will  be  found  that  not  a  single  case 
he  quotes  involved  the  sale  of  land  for  taxes. 
In  the  most  of  them  it  was  held  that  an  execu- 
tion sale,  under  a  judgment  against  the  hus- 
band for  debt,  did  not  bar  dower  either  con- 
summate or  inchoate.  There  is  no  doubt  about 
the  soundness  of  that  position.  That  is  the 
unquestioned  law  in  Missouri.  This  writer 
announces  the  same  doctrine  again  in  section 
954,  but  hiB  reference  is  to  section  961  of  his 
own  work  above,  as  authority  for  it.  It  is  not 
easy  to  determine  31r.  Blackwell's  meaning 
when  it  is  a  recognized  principle,  even  by  him- 
self, that  the  State  can  sell  the  property  of  the 
citizen  for  the  payment  of  taxes,  either  by  a 
direct  proceeding  against  the  owner,  or  against 
the  rem,  or  against  both,  and  convey  a  title  in 
fee  to  the  purchaser.  Blackw.  Tax  Titles,  5th 
ed.  §§  75  et  seq.  954;  Cooley,  Const.  Lim.'Sd 
ed.  402;  Cooley,  Taxn.  672. 

We  presume  he  does  not  intend  to  announce 
the  doctrine  that  Uie  State  cannot  sell  the  in- 
choate right  of  the  wife  to  dower  in  her  hus- 
band's real  estate  by  any  process  whatever. 
He  intended,  no  doubt,  to  simply  state  the  rule 
to  be  that,  in  order  to  bar  this  right,  the  wife 
must  in  some  way  be  made  a  party  to  the 
proceeding.  We  can  hardly  conceive  that  the 
"shadowy"  right  of  dower  of  the  wife,  while 
her  husband  is  living,  can  be  regarded  as  any 
more  sacred  than  the  vested  estate  of  the  hus- 
band. In  section  954,  supra^  he  states  the 
doctrine  to  be  that  where  the  State  assesses  and 
sells  the  land,  irrespective  of  any  particular 
owner's  interest  in  it,  '*the  tax  deed  will  un- 
doubtedly have  the  effect  to  destroy  all  prior 
interests  in  the  estate,  whether  vested  or  con- 
tingent." And  Mr.' Cooley  says,  in  the  extract 
above  quoted,  that  "no  one  doubts  that  the 
sale,  if  in  compliance  with  law,  vests  a  perfect 
title  to  the  purchaser,  to  the  full  extent  that 
the  Statute  shall  declare."  That  the  Legisla- 
ture has  the  power  to  devest,  by  a  proceeding 
of  this  character,  the  wife's  inchoate  right  of 
dower  is  well  settled  upon  principle  and  au- 
thority. Cooley,  Taxn.  2d  ed.  444;  Blackw. 
Tax  Titles,  §S  138,  954;  Cooley,  Const.  Lim. 
3d  ed.  360;  2  Scribner,  Dower,  p.  8  et  seq.  ; 
Woemer,  Administration,  §  112;  Morrison  v. 
Bice,  85  Minn.  436;  Jones  v.  Devore,  8  Ohio 
St.  430. 

Let  us  examine  section  2197,  supra,  and  see 
if  a  judgment  for  taxes,  where  the  husband 
alone  is  made  a  party  to  the  action,  is  within 
its  scope  and  meaning.    That  section  provides 
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that  **iJo  judgment  or  decree  confessed  by  or 
recovered  against  him,  and  no  laches,  default, 
covin  or  crime  of  the  husband,  shall  prejudice 
t  he  right  of  the  wife"  to  dower.  The  decree  or 
judgment  here  referred  to  does  not  apply  to  a 
judgment  for  taxes.  There  can  be  no  personal 
judgment  for  taxes.  The  judgment  must  be 
ftgamst  the  land.  State  v.  Sargeant,  76  Mo. 
557;  section  6888,  Rev.  Stat.  1879.  Hence  the 
judgment  in  this  case  was  not  "confessed  by 
nor  recovered  against"  Collier.  The  judgment 
was  rendered  against  the  land,  and  a  special 
execution  ordered  for  the  sale  of  tliat.  The 
stale  obtained  judgment,  and  bold  the  land 
against  the  will  of  Collier.  The  judgment 
did  not  grow  out  of  any  contract  of  Col- 
lier. The  section  quoted  was  intended  to 
prevent  the  husband  doing  anything, 
either  actively  or  passively,  to  bar  dower, 
without  the  consent  of  bis  wife.  A  tax 
proceeding  is  a  proceeding  in  invitum.  The 
Revenue  Laws  of  Missouri  require  that  the  land 
itself,  and  not  the  interest  of  any  particular 
owner,  be  valued  for  taxation,  and  that  taxes 
be  levied  on  the  land.  AUen  v.  McCabe,  98  Mo. 
1»8.  12  West.  Rep.  118.  In  the  first  place,  the 
assessor  is  required  to  list  the  land,  and  set  op- 
positp  each  tract  or  town  lot  the  name  of  the 
owner,  if  known.  In  the  second  place,  "the 
back-tax  book"  must  contain  a  list  of  the  tracts 
of  land  and  town  lots,  with  the  names  of  the 
owners,  if  known,  set  opposite  to  them.  In 
the  third  place,  the  judgment  must  state  the 
amount  of  taxes  due  on  each  tract  of  land  or 
lot,  and  "shall  decree  that  the  lien  of  the  state 
be  enforced ,  and  that  the  real  estate,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  such 
judgment,  interest,  and  costs,  be  sold,  and  a 
special  fieri  facias  shall  be  issued  thereon, 
which  shall  be  executed  as  in  other  cases  of 
special  jud^rment  and  execution ;  and  said  judg- 
ment shall  be  a  first  lien  upon  said  land. "  Sec- 
lion  6838,  mipra.  Here  it  is  required  that  the 
judgment  shall  not  only  be  against  the  land, 
but  the  taxes  must  be  decreed  against  the  tract 
or  lot  on  which  they  have  been  levied.  "The 
State  has  no  lien  upon  one  lot  for  taxes  charged 
against  another,  although  both  lots  are  owned 
by  the  same  person."  State  v.  Sargeant,  76 
Mo.  557.  In  the  fourth  place,  the  Statute  pro- 
vides that  the  land  is  chargeable  with  the  taxes 
levied  thereon,  ''no  matter  who  is  the  owner 
nor  in  whose  name  it  is  or  was  assessed."  Sec- 
tion 6853.  And  in  the  fifth  place,  the  sheriflf 
shall,  after  the  sale  of  land  for  taxes,  make  a 
deed,  "which  shall  convey  a  title  in  fee  to  the 
purchaser  of  the  real  estate  therein  named." 

Construing  all  these  provisions  together,  it  is 
manifest  that  the  proceeding  under  our  laws 
for  the  sale  of  lands  for  taxes  is  essentially  a 
proceeding  »w  rem.  2  Black w.  Tax  Titles,  t^  954; 
Cooley,  Taxn.  2d  ed.  527.  It  is  true  the 
tax  when  levied  is  made  a  personal  charge 
against  the  owner  of  the  property  assessed,  and 
may  be  collected  by  the  seizure  and  sale  of  his 
personal  property,  and  the  owner  must  be 
made  a  party  to  the  action  for  the  recovery  of 
taxes  due  on  land;  yet  when  it  is  sought  to  sell 
the  land  itself  the  proceeding  is  confined  strict- 
ly to  the  establishment  of  a  lien  against  it,  and 
no  personal  judgment  is  permitted  against  the 
owner,  not  even  for  costs,  though  known,  and 
a  party  to  the  suit.  Milner  v.  Shipley,  94  Mo. 
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109, 18  West.  Rep.  199;  State  v.  Sargeant,  tu- 
pra.  It  seems  anomalous,  too,  that  the  collec- 
tor can  seize  and  sell  the  personal  property  of 
the  person  he  supposes  is  the  o^ner,  but  that 
no  personal  judgment  can  be  rendered  against 
the  owner  when  he  is  brought  before  the  court, 
and  it  has  been  judicially  determined  who  the 
owner  is;  but  this  is  nevertheless  true,  as  is  ap- 
parent from  the  plain  letter  of  the  statute  and 
the  adjudications  of  this  court.  In  Watt  v. 
JJonneU,  80  Mo.  195,  it  was  held  that  the  tax 
books  were  not  evidence  to  show,  even  prima 
facie,  who  the  owner  of  the  land  is.  Under 
this  ruling,  it  would  appear  difficult  for  the 
collector  to  make  any  demand,  and  especially 
any  seizure,  of  personal  property  for  a  land 
tax.  It  is  clear  that  the  judgment  or  decree 
referred  to  in  section  2197,  /mpra.  means  a  judg 
ment  or  decree  against  the  husband  founded 
upon  some  act,  contract,  tort,  or  fraud  of  his, 
and  does  not  embrace  a  judgment  obtained  by 
the  State  in  rem,  in  the  exercise  of  its  para- 
mount power  of  taxation  or  eminent  domain. 
It  seems  to  have  been  uniformly  held  by  the 
courts  of  this  country,  when  this  question 
came  before  them,  that,  where  lands  are  appro- 
priated by  the  exercise  of  eminent  domain,  the 
dower  of  the  wife,  though  not  a  party  to  the 
proceeding,  is  barred.  Moore  v.  JV(«i>  York, 
supra.  In  this  case  the  land  had  been  con- 
demned for  public  use,  and  the  full  value.paid 
to  the  husband,  the  wife  not  being  made  a  Wr- 
ty  to  the  proceeding.  The  court  said:  "The 
question  which  is  here  presented  is  whether  a 
wife  has  such  an  interest  in  the  premises  owned 
by  the  husband,  while  her  right  of  dower  is  in- 
choate, as  can  be  devested  by  this  Act  of  the 
Legislature  and  the  proceedings  under  it.  .  .  . 
The  ri^ht  being  merely  an  incident  to  the  mar- 
riage relation,  it  seems  to  us  that,  while  this 
right  is  thus  inchoate,  and  before  it  has  become 
vested  by  the  death  of  the  husband,  any  regu- 
lation of  it  may  be  made  by  the  Legislature, 
though  its  operation  is,  in  effect,  to  devest  the 
right;  the  marriage  relation  itself  being  within 
the  power  of  the  Legislature  to  modify  or  even 
abolish.  The  power  of  the  State  to  take  pri- 
vate property  for  public  use  results  from  its 
right  of  eminent  domain,  and  that  power  is  not 
restricted,  except  by  constitutional  provision 
that  just  compensation  shall  be  made  to  the 
owner.  In  this  case  the  husband  was  deemed 
to  be  the  owner  of  the  entire  estate  in  the  land, 
and  the  inchoate  right  of  the  wife  was  not  con- 
sidered by  the  commissioners,  and  we  think 
justly  so,  as  the  subject  of  estimate  as  to  its 
value  separate  from  his.  Indeed,  the  value  of 
her  interest,  such  as  it  was,  would  seem  to  be 
scarcely  capable  of  being  estimated  as  a  sepa- 
rate interest.  We  see  no  reason  to  doubt  that 
the  commissioners  were  right  in  considering 
the  entire  estate  in  these  lands  as  vested  in  the 
husband,  and.  he  having  been  paid  thn  full 
value  for  them,  the  corporation,  by  force  of 
the  act,  became  seised  of  the  lands  in  fee  sim- 
ple absolute,  discharged  of  any  claim  of  dower 
of  the  wife  therein."  The  case  went  to  the 
Court  of  Appeals  of  New  York,  and  wa»  there 
affirmed  (8  N.  Y.  110).  Gardiner.  J.,  who  de- 
livered the  opinion  of  the  latter  court,  said: 
"The  estate  of  the  widow,  after  assignment  of 
dower,  is  a  continuation  of  the  estate  of  her 
deceased  husband.    It  follows  that,  while  liv- 
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mi^,  he,  as  owner,  is  entitled  to  and  represents 
the  entire  fee.  This  the  statute  vests  on  con- 
flrmation  of  the  report  of  the  commissioners, 
and  concindes  all  those  entitled  to  the  land, 
and  all  other  persons  whomsoever.  Mrs. 
Moore,  at  the  time  of  the  proceedings  to  ap- 
propriate the  real  estate,  was  not,  as  we  have 
aeeD,  entitled  to  it,  but  her  husband;  and  she 
was  concluded  by  the  general  language  of  the 
Act.  .  .  .  Dower  is  not  the  result  of  contract, 
bat  a  positive  institution  of  the  State,  founded 
on  reasons  of  public  policy.  In  the  case  under 
consideration  the  land  was  tafeen,  against  the 
consent  of  the  husband,  by  an  act  of  sovereign- 
ty for  the  public  benefit.  The  only  person 
owning  and  representing  the  fee  was  compen- 
sated by  being  paid  its  full  value.  The  wife 
had  no  interest  m  the  land,  and  the  possibility 
which  she  did  possess  was  incapable  of  being 
estimated  with  any  degree  of  accuracy." 

The  inchoate  right  of  dower  may  be  barred, 
not  only  hj  the  State  in  its  exercise  of  the 
right  of  eminent  domain,  without  consulting 
the  wife,  but  the  husband  also  can,  by  his  own 
act,  bar  this  right  by  a  dedication  of  his  prop- 
erty to  public  use  when  the  dedication  is  com- 
plete, or  when  the  public  accepts  the  dedica- 
tion. This  point  was  ruled  by  the  Supreme 
Coart  of  Indiana  in  Duncan  v.  Terre  Haute, 
80  Ind.  108.  Jfidge  Dillon,  in  his  treatise  on 
Municipal  Corporations  (2d  ed.  §  450)  says: 
"As  dower  is  not  the  result  of  contract,  but  is 
a  positive  legislative  institution,  it  is  constitu- 
tionally competent  for  the  Legislature  to  au- 
thorize lands  to  be  taken  by  a  municipal  corpo- 
ration for  a  market,  street*  or  other  public  use, 
upon  an  appraisement  and  payment  of  their 
value  to  the  husband,  the  holder  of  the  fee, 
and  such  taking  and  payment  will  confer  an 
absolute  title,  devested  of  any  inchoate  right 
of  dower.  Nor  is  the  widow  dowable  in  lands 
dedicated  by  her  husband  in  his  lifetime  to  the 
public,  where  the  dedication  is  complete,  or  has 
been  accepted  and  acted  upon  by  the  municipal 
authorities."  On  the  same  subject,  Mr.  Wash- 
bum,  in  his  work  on  Real  Property  (4th  ed. 
369).  uses  this  language:  "One mode  in  which 
dower  may  be  defeated  remains  to  be  men- 
tioned, and  that  is  by  the  exercise  of  eminent 
domain  durine  the  life  of  the  husband,  or, 
what  is  equivalent  to  it,  the  dedication  of  land 
to  the  public  use." 

In  Gitynne  v.  Cincinnati,  3  Ohio,  24,  the 
husband  gave  the  city  a  squAre  for  a  market- 
house  and  a  street  opening  to  it.  His  wife  did 
not  join  in  this  dedication.  The  city  ordinance 
accepted  this  dedication.  The  supreme  court 
held  that  the  wife  was  barred.  It  is  there  said : 
['The  counsel  for  the  complainants  insist  that 
it  is  a  case  to  be  distinsuished  from  that  of 
public  pounds  for  public  uses,  but  the  court 
are  unable  to  comprehend  the  distinction. 
When  a  town  is  laid  out,  the  law  requires  the 
phit  to  be  recorded,  and  by  such  record  the 
streets  become  public  highways,  and  the  title 
to  the  grounds  set  apart  for  public  uses  is  vested 
in  the  county  for  the  purposes  contemplated. 
The  uses  thus  created  are  inconsistent  with  the 
exertion  of  any  private  ripbt  while  the  use  re- 
nting; consequently  all  private  rights  must  be 
either  suspended  or  abrogated.  Such  has  been 
the  general  understanding,  not  only  in  this 
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State,  but  also,  as  far  as  we  are  informed,  in 
other  States  also."  ' 

Mr.  Scribner,  in  his  work  on  Dower,  after 
reviewing  the  adjudged  cases  in  England  and 
America,  and  after  an  examination  of  the  prin- 
ciple involved,  concludes  the  discussion  of  this 
?|ue8tion  thus:  "The  rule  fairly  deducible 
rom  these  authorities  would  seem  to  exclude 
dower  in  all  cases  where  lands  are  dedicated  to 
the  public  for  a  ledtimate  purpose,  and  the 
pubhc  have  acquired  a  right  to  the  enjoyment 
thereof,  or  where  they  are  lawfully  appropriat- 
ed by  virtue  of  the  right  of  eminent  domain. 
The  reasoning  of  the  courts  appears  to  apply 
as  well  where  lands  are  granted  and  used  for 
public  parks,  public  libraries,  or  other  public 
use  of  a  like  character,  as  where  they  are  de- 
voted to  the  purposes  of  a  market  place  or  a 
public  highway."    Scribner,  Dower,  chap.  27. 

Let  us  examine  this  question,  now,  in  the 
light  of  the  Missouri  Statutes  and  decisions. 
We  have  a  chapter,  and  have  had  for  many 
years,  providing  for  the  dedication  of  streets 
and  grounds  to  the  public.  Chapter  137,  Rev.  ^ 
Stat.  1889.  The  Statute  authorizes  the  pro- 
prietor of  land  to  make,  acknowledge,  and  nle  a 
plat,  on  which  shall  be  designated  the  streets 
and  grounds  dedicated  to  the  public,  and  that 
such  plat,  when  acknowledged  by  the  proprie- 
tor and  recorded*  "shall  be  a  sufttcicnt  convey- 
ance to  vest  the  fee  of  such  parcels  of  land  as 
therein  named,  described  or  intended  for  pub- 
lic uses  in  such  city,  town,  or  village,  when  in- 
corporated ,  in  trust  for  the  uses  therein  named.' 
Section  7813,  Id.  No  provision  whatever  is 
made  for  the  concurrence  of  the  wife  in  the 
dedication;  but  the  authorities  we  have  quoted 
would  seem  to  indicate  that  such  dedication, 
when  accepted  by  the  public,  would  operate  to 
bar  the  inchoate  right  of  dower  of  the  wife  of 
the  * 'proprietor,"  where  she  does  not  join  in 
the  dedication.  Our  Road  Laws  and  laws  in 
regard  to  eminent  domain  provided  for  the  ap- 
propriation of  land  for  the  public  use,  but  no 
provision  is  anywhere  made  to  obtain  the  in- 
choate right  of  dower  of  the  wife  of  the  owner 
of  the  land  which  is  appropriated.  The  stat- 
utes on  these  subjects  do  not  look  beyond  the 
husband,  when  he  is  seised  of  the  fee.  Though 
the  question  has  never  been  directly  involved 
in  any  case  determined  by  this  court,  yet  Jvdge 
Bliss,*  in  Mogmre  v.  Riggin,  44  Mo.  512  {loc. 
cit.  515),  quotes  and  approves  the  doctrine  of 
Moore  v.  Aeir  York,  supra.  By  common  con- 
sent among  the  people  and  members  of  the  bar 
of  this  State,  it  has  not  been  deemed  necessary 
to  make  the  wife  a  party  to  a  proceeding  to  con- 
demn her  husband's  land  for  a  public  road,  or 
a  railroad,  in  order  to  cut  off  her  inchoate 
right  of  dower.  This  common  opinion  in  this 
in'stance  has  so  lonp  prevailed  in  Mis.so\iri,  and 
has  been  so  universally  acted  upon,  that  its 
overthrow  now  would  introduce  great  confu- 
sion in  the  titles  to  estates.  It  is  not  merely 
speculative  and  theoretical,  but  has  been  made 
the  ground- work  and  substance  of  practice. 
The  presumption  is  that  this  practice  is  founded 
upon  the  rule  aimounced  by  Scribner  and 
Washburn,  and  the  cases  quoted  above. 

Again,  it  has  been  held  in  this  State  that, 
where  the  wife  joins  with  her  husband  in  a 
mortgage  of  his  real  estate,  she  is  not  a  neces- 
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sary  party  to  a  suit  to  foreclose  the  mortgage, 
and  that  a  foreclosure  against  the  husband  alone 
bars  her  inchoate  right  of  dower.  Riddick  v. 
Walsh,  15  Mo.  519;  Thornton  v.  Pigg,  24  Mo. 
249;  Hoyt  ▼.  Oliver,  59  Mo.  188.  It  is  true  that 
in  the  Riddick-  WaUh  Case,  the  foreclosure  oc- 
curred at  a  time  when  our  statute  provided  that 
a  sale  under  a  general  execution  against  the 
husband  carried  the  wife's  dower,  yet  Judge 
Scott  did  not  rest  the  determination  of  the  case 
wholly  upon  the  Statute,  but  held  that  the 
foreclosure  carried  the  dower  without  regard 
to  the  Statute.  He  uses  this  language:  ''On 
the  one  band  it  was  argued  that,  as  the  land 
out  of  which  this  right  of  dower  is  claimed 
had  been  sold  under  a  special  fieri  facias  on  the 
judgment  in  the  mortgage  proceedings,  that 
was  a  sale  under  execution,  within  the  mean- 
ing of  the  Act,  and  therefore  the  right  of  dow- 
er was  barred.  On  the  other  hand,  it  was  con- 
tended that  the  wife  was  a  necessary  party  to 
the  proceedings  to  foreclose  the  equity  of  re- 
demption, and,  not  being  joined,  she  could  not 
be  affected  by  the  judgment  in  a  suit  to  which 
she  was  not  a  party.  There  is  a  marked  dis- 
tinction throughout  the  books  between  cases 
where  a  suit  affects  a  wife's  interest  in  real  es- 
tate which  is  claimed  in  her  own  right,  and 
those  in  which  she  has  only  an  inchoate  right 
of  dower.  In  the  former  class  of  cases  no  in- 
stance is  to  be  found  in  which  it  is  not  main- 
tained that  a  wife  is  a  necessary  party  to  the 
proceedings  in  order  to  devest  her  right.  In 
the  latter  class  the  husband  alone  is  deemed  the 
proper  party  to  defend  a  proceeding  instituted 
to  devest  the  title  to  land  to  which  a  mere  in- 
choate right  of  dower  has  attached.  .  .  .  The 
execution  of  the  mortgage,  with  the  wife's  ac- 
knowledgment and  relinquishment  of  dower, 
the  proceedings  to  foreclose  the  equity  of  re- 
demption, the  judgment,  execution,  and  sale 
by  the  sheriff,  taken  with  his  deed,  arc  the 
links  in  the  chain  of  title  of  the  purchaser 
at  the  sheriff's  sale.  The  wife  having  given 
her  assent  to  the  deed,  and  having  a  mere  in- 
choate right  in  her  husband's  estate,  who  was 
still  in  existence,  and  he  bein^  competent  to 
defend  such  interests  of  the  wife  in  all  other 
proceedings  against  him,  no  reason  is  perceived 
why  the  wife  should  have  been  made  a  party 
to  this  suit.  So,  in  either  point  of  view,  the 
wife  is  barred  of  her  dower."  The  doctrine 
laid  down  in  this  case  was  directly  involved  in 
the  case  of  Thornton  v.  Pigg,  supra^  decided  in 
1857,  and  was  approved  by  this  court;  and 
again,  in  1875,  the  same  doctrine  received  the 
sanction  of  this  court  in  Ilopt  v.  Oliver,  supra. 
In  1885  the  question  arose  in  Lee  v.  Lindell,  22 
Mo.  202,  whether  a  judgment  of  partition 
acainst  the  husband  devested  the  wife's  in- 
choate right  of  dower,  and  it  was  distinctly 
held  by  a  majority  of  the  court  that  it  did;  and 
it  was  also  held  that  section  2197,  which  was 
then  in  force,  did  not  tiffect  the  question.  In 
other  words,  it  was  held  that  a  jud^ent  in 
partition  against  the  husband  was  not  included 
m  that  section.  Judge  Scott,  who  delivered 
the  opinion  of  the  court,  said:  "There  being 
no  law  requiring  her  to  be  made  a  party,  it  is 
not  perceived  how  the  arbitrary  use  of  her 
name  can  impart  validity  to  a  proceeding  which 
without  it  would  not  affect  her.  Nothing 
seems  clearer  than  that,  if  the  law  does  not  re- 1 
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quire  a  married  woman  to  be  made  a  party  to 
a  proceeding,  the  making  her  one  arbitrarily 
cannot  affect  her  rights.    If  the  proceeding  is 
such  as  does  not  bind  her,  the  use  of  her  name 
without  authority  of  law  cannot  produce  such 
a  consequence.     Under  our  law,  the  wife  of  t be 
husband,  who  owns  an  interest  in  the  land  to 
be  divided,  is  not  required  to  be  made  a  party 
in  partition,  any  more  than  such  wife  is  re- 
quired to  be  plaintiff  or  defendant  in  an  action 
of  ejectment  for  lands  claimed  b^the  husband, 
and  in  which  she  may  have  a  right  of  dower. 
If  the  husband  alone  is  competent  to  protect 
her  interests  in  this  action,  why  not  in  other 
actions  in  which  her  interests  are  the  same?" 
And  Riddick  v.  Walsh,  supra,  is  cited  as  au- 
thority.   The  general  principle  upon  which 
this  decision  proceeded  was  that  the  wife's  in- 
terest was  subordinate  and  subject  to  the  right 
of  partition,  and  for  that  reason  she  was  not  a 
necessary    party.     The    same   question  arose 
again,  and  was  again  determined  the  same 
way,  in  1870,  in  Hinds  v.  Stevens,  45  Mo.  209. 
The  opinion  this  time  was  unanimous.    This 
case  goes  further,  however,  than  that  of  Let  v. 
Lindfll.    The  judgment  of  the  Hinds-Stevens 
Case  was  rendered  against  the  husband  in  ]i\& 
lifetime,  but  the  sale  did  not  occur  till  after 
his  death,  when  his  widow  applied  for  her 
dower,  she  not  having  been  made  a  party  to 
the  proceeding.    Judge  Bliss,  delivering   the 
opinion  of  the  court,  said :    '  'Since  the  decision 
of  this  court  in  Lee  v.  Lindell,  22  Mo.  202,  it 
has  never  been  deemed  necessary  to  make  the 
wife  of  a  person  interested  in  the  partition  of 
lands  a  party  to  a  proceeding  for  partition. 
The  Statute  does  not  expressly  require  it,  and 
I  cannot  conceive  of  anjr  interest  she  can  have 
in  the  result,  more  than  in  any  other  suit  touch- 
ing the  realty.  ..."  The  broad  language  in  re- 
lation to  parties  to  pnKeedings  in  partition  was 
substantially  the  same  in  1885,  under  which 
Lee  V.  Lindell  was  decided,  as  in  that  of  1855, 
covering  the  proceedings  in  question.    Since 
this  decision  the  question  has  not  been  mooted 
in  this  State.    In  1875,  in  the  case  of  Hoyt  v. 
Oliver,  supra,  it  was  held  that  a  wife  was  not 
a  necessary  party  to  a  suit  to  correct  a  dc«d 
of  trust  given  on  the  land  of  the  husband.    In 
the  case  of  Bailey  v.  Winn,  101  Mo.  649,  it 
was  held  that  a  wife  was  not  a  necessary  party 
to  an  action  to  foreclose  a  vendor's  lien  in  order 
to  bar  her  dower.     See  also  Fbntaine  v.  Boat- 
mens*  Sav.  Inst.  57  Mo.  552;  Duke  v.  Brandt, 
51  Mo.  221.     Where  the  husband  has  taken  a 
title  bond  for  land,  and  paid  part  of  the  pur- 
chase money,  his  wife  has  an  inchoate  right  of 
dower  in  the  land  thus  held  {Hart  v.  fjogan, 
49  Mo.  47);  and  yet,  in  such  case,  if  the  hus- 
band's interest  be  sold  under  a  general  execu- 
tion, the  inchoate  right  of  dower  is  banned 
{Worsham  v.   Callison,  49  Mo.   206);  and  the 
husband  alone,  in  such  case,  can  transfer  the 
property,  and  bar  his  wife's  right  to  dower 
{Duke  V.  Brandt,  51  Mo.  221).     It  seems  clear 
that  the  reason  of  the  rule  applicable  to  the  ex- 
ercise of  eminent  domain,  and  the  dedication 
of  land  to  public  use,  to  the  foreclosure  of 
mortgages  and  vendors'  liens,  and  to  partition 
proceeoings,  applies  to  the  case  at  bar  with 
great  force.     When  the  State  appropriates  the 
land  of  a  private  citizen  for  public  use,  it  does 
it  against  his  will.     So  when  the  State  enforces 
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its  lien  against  the  land  of  the  citizen  it  does  it 
against  his  will.  If  one  proceeding  cuts  off  the 
inchoate  right  of  dower,  why  does  not  the 
other?  In  case  of  foreclosure  of  a  mortgage 
or  vendor's  lien,  the  husband  and  wife  both 
are  interested,  first,  to  show  that  nothing  is 
due;  and,  in  the  second  place,  they  have  a  nght 
to  receive  the  surplus.  This  court  has  said 
that  the  husband  is  competent  in  that  case  to 
protect  the  interests  of  his  wife.  In  the  case 
at  bar  the  husband  and  wife  were  interested, 
first,  to  show  that  no  lax  was  due  on  the  land; 
and.  in  the  second  place,  they  had  a  right  to 
receive  the  surplus  arising  from  the  sale  after 
the  satisfaction  of  the  lien.  In  the  proceeding 
instituted  against  him  to  enforc^  the  State's 
lien  for  the  taxes,  was  he  not  competent  to  pro- 
tect his  wife's  interests?  Was  he  not,  as  re- 
marked by  Gardiner,  J.,  in  Moore  v.  New  York, 
supra,  ''the  only  person  owning  and  represent- 
ing the  fee?"  If  a  judgment  in  partition 
against  the  husband  bars  the  wife's  dower,  a 
fortiori  will  not  a  judgment  enforcing  the 
State's  lien  for  taxes,  when  the  husband  is 
made  a  party,  bar  her  dower?  In  a  partition 
proceeding,  the  wife  is  peculiarly  interested. 
It  is  said  her  dower  will  attach  at  once  to  the 
land  allotted  to  her  husband  in  severalty,  but 
may  not  land  be  allotted  to  him  that  is  unim- 
proved, and  hence  be  utterly  valueless  to  the 
widow?  She  has  no  right  to  be  heard  in  re- 
gard to  whether  partition  shall  be  made  at  all, 
or  in  regard  to  what  land  shall  be  allotted  to 
her  husband;  and,  if  the  land  be  sold,  the  pro- 
ceeds go  to  her  husband,  and  she  is  cut  off  en- 
tirely. But  still  this  court  has  held,  and  the 
rule  is  now  firmly  established,  that  the  hus- 
band is  competent  to  protect  his  wife's  interests 
in  such  a  proceeding.  If  that  be  the  rule 
where  the  husband  may,  on  his  own  motion, 
commence  the  proceeaing,  with  how  much 
greater  force  will  it  apply  in  a  case  where  the 
State  sells  the  land  against  the  will  of  the  hus- 
band as  well  as  the  wife.  It  is  true,  no  one 
shall  be  deprived  of  his  property  without  "due 
process  of  Jaw."  But  a  proceeding  in  tern,  in 
which  no  named  person  is  served  with  notice, 
is  due  process  of  law.  Cooley,  Const.  Lim.  8d 
ed.  402;  Cooley,  Taxn.  2d  ed.  51.  A  proceed- 
ing defended  by  one  person,  who  represents 
another,  is  due  process  of  law.  This  was  held 
in  the  cases  we  have  cited,  not  probablv  in  so 
many  words,  but  in  effect.  A  good  illustra- 
tion of  this  principle  is  to  be  found  in  the  ad- 
ministration of  estates.  The  administrator  or 
executor  is  the  only  necessary  party  to  estab- 
lish a  debt  against  the  estate  of  the  testator  or 
intestate,  though  the  debt  thus  established  may 
finally  operate  to  deprive  the  heir  of  the  prop- 
erty he  would  otherwise  take.  Yet  be  is  bound 
by  the  judgment  against  the  administrator  or 
executor;  and,  where  the  mortgagor  dies,  the 
administrator  or  executor  is  the  only  necessary 
party  defendant  in  a  proceeding  of  foreclosure, 
and  a  judgment  against  him  not  only  bars  the 
widow,  but  the  heir  also.  Tiemey  v.  8pif)a, 
97  Mo.  98.  "The  owner  in  fee  of  land  repre- 
sents his  heirs  as  well  as  creditors  in  all  actions 
involving  the  title  to  the  land.  In  such  actions 
he  represents  the  fee,  and  this  includes  every- 
one who  will  derive  title  through  him.  If 
he  is  competent  to  protect  those  who  will  be 
his  heirs,  as  also  his  creditors,  whose  interests 
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are  vastly  superior,  as  a  rule,  to  the  wife's  in- 
choate ri^bt  of  dower,  is  he  not  competent  to 
protect  his  wife's  interests?  The  dower  right 
of  a  widow  is  a  continuation  of  the  husband's 
estate.  Her  dower  interest,  whether  inchoate 
or  consummate,  is  part  of  the  fee."  Doty  v. 
Baker,  11  Hun,  222;  Moored.  Neic  York,  supra. 
There  is  no  provision  in  the  Revenue  Laws  for 
making  the  wife  a  party  to  the  action  against 
the  land  of  her  husband,  and  as  was  said  in 
I^e  V.  Lindell,  in  the  absence  of  such  a  pro- 
vision, making  her  a  party  arbitrarily  cannot 
affect  her  interests.  It  being  provided  that 
the  "title  in  fee"  shall  pass  to  the  purchaser 
under  a  tax  judgment,  and  no  provision  being 
made  for  bringing  in  the  wife,  it  is  the  plain 
intent  of  these  laws  to  pass  not  only  the  hus- 
band's interest,  but  the  wife's  also,  where  he 
alone  is  sued.  Cooley,  Taxn.  464.  The  courts, 
in  all  the  instances  named,  where  the  wife's  in- 
choate right  of  dower  was  held  to  have  been 
cut  off  by  a  proceeding  to  which  she  was  not  a 
party,  have  proceeded  upon  the  general  prin- 
ciple that  this  contingent  right  was  subordi- 
nate to  other  rights;  that  the  wife's  right  at- 
tached subject  to  a  superior  claim.  So,  a  tax- 
lien  in  our  State  beine  paramount  to  all  interests . 
and  claims,  the  wife  s  inchoate  right  of  dower 
attaches  subject  to  that  lien,  and  she  is  no  more 
a  necessary  party  to  a  proceeding  to  foreclose 
it  in  order' to  bar  the  right  than  she  is  a  neces- 
sary party  in  the  instances  referred  to. 

From  the  authorities  cited,  and  from  what 
has  been  said  in  this  opinion,  we  deduce  these 
propositions:  (1)  that  when  an  action  is 
brought  against  the  "owner"  of  land,  within 
the  meaning  of  that  word  as  used  in  our  Reve- 
nue Laws,  to  establish  and  enforce  the  State's 
lien  thereon  for  taxes,  a  valid  judgment  ren- 
dered, the  land  sold  thereunder,  and  the  sheriff 
executes  a  deed  to  the  purchaser,  the  whole 
title  in  fee  is  conveyed,  as  the  statute  declares; 
(2)  that  the  wife  is  not  an  "owner,"  within  the 
meaning  of  the  statute,  by  virtue  of  her  incho- 
ate right  of  dower  in  her  husband's  land,  in 
such  a  sense  as  to  require  her  to  be  made  a  par- 
ty to  a  tax  suit  against  her  husband,  in  order 
to  bar  her  contingent  interest;  (8)  that  the  hus- 
band in  such  a  case  represents  the  fee,  and  is 
competent  to  protect  his  wife's  interests;  and 
hence  (4)  that  a  valid  tax  sale  of  the  husband's 
fee-simple  estate  cuts  off  the  wife's  inchoate 
right  of  dower. 

2.  This  is  the  conclusion  we  have  reached 
upon  an  examination  of  the  authoritles,ibut 
we  are  equally  well  satisfied  that  this  conclu- 
sion is  sound  upon  principle  also.  It  is  to  the 
interest  of  the  State,  of  course,  that  it  should 
have  the  power  to  collect  its  taxes  by  the  sale 
of  land,  and  to  thereby  convey  the  title  in  fee; 
but  it  is  of  vastly  more  importance  to  property 
owners  that  the  proceeding  to  sell  lands  for 
taxes  should,  in  the  first  place,  be  as  inexpen- 
sive as  practicable,  and,  in  the  second  place, 
that  the  interest  and  title  offered  for  sale 
should  be  definitely  known.  Suits  for  taxes 
are  expensive,  at  best;  but  to  require  the  wife 
to  be  made  a  party  with  the  husband  would 
add  to  that  expense.  Frequently  the  tax  is 
only  a  dollar  or  two,  and  it  would  cost  that 
much  or  more  to  make  the  wife  a  party,  and 
when  she  is  made  a  party,  what  can  she  accom- 
plish more  than  her  husband  can  accomplish? 
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Kotbing.  His  interests  are  identical  with  tiers. 
The  State,  in  its  efforts  to  enforce  the  collec- 
tion of  the  tHX,  is  the  common  enemy  of  both. 
The  proceeding  is  in  invitum  as  to  both.  But 
when  lands  are  offered  for  sale  against  the  will 
of  the  owner,  it  is  important  to  the  owner  that 
the  estate  offered  should  be  definitely  known; 
otherwise  it  will  be  sacrificed.  If  the  title  and 
estate  offered  for  sale  be  known  with  certainty 
the  land  will  probably  bring  its  value.  If  the 
collector  be  required  to  make  the  wife  as  weU 
as  the  husband  party  to  the  suit  in  order  to 
bar  her  dower,  in  ninety-nine  hundredths  of 
the  tax  sales  it  will  not— it  cannot— be  known 
whether  there  be  a  wife  at  all  or  not,  and 
hence  there  will  be  a  doubt  as  to  the  extent  of 
the  title  conveyed.  SacriQces  of  land  must 
follow  necessarily,  and  these  sacrifices  will 
largely  exceed  the  value  of  the  "shadowy" 
ri.!?ht  of  inchoate  dower.  It  is  a  well-known 
fact  that  nearly  all  tax  suits  are  against  non- 
resident owners,  and  in  such  cases  it  is  utterly 
impracticable  to  learn  the  name  of  the  wife  of 
the  owner,  or  to  know  that  the  owner  is  mar- 
ried. Sacritices  of  property  must  result  from 
ibe  enforcement  of  such  a  requirement,  and 
these  sacrifices  will  generally  exceed  the  value 
of  the  contingent  right  of  inchoate  dower.  It 
is  said  the  sale  of  land  for  taxes  is  against 
common  right,  and  is  not,  therefore,  favored 
in  law.  That  is  true.  But  it  is  a  common 
saying  that  "taxes  and  death"  are  certain. 
Every  property  owner  knows  that  an  annual 
tax  will  be  levied  on  his  property.  He  knows, 
or  ought  to  know,  when  it  becomes  due  in 
eaeh  year,  and  the  sooner  it  is  known  that  if 
the  taxes  be  not  paid  within  the  prescribed 
time  the  property  will  be  sold  and  the  owner 
will  lose  his  property  the  better.  This  rule 
would  be  better  for  the  State  and  better  for 
the  taxpayer.  Better  for  the  State,  because 
it  would  be  sure  to  collect  its  taxes;  and  better 
for  the  owner,  because,  when^  he  knows  pay- 
ment will   be  enforced  certainly   he  will  be 


more  apt  to  pay,  and  if  for  any  reason  he 
should  fail  to  pay  the  taxes  due  by  him,  and 
his  property  be  sold  to  pay  them,  it  would 
bring  its  full  value,  when  it  is  known  that  a 
good  title  in  fee  is  to  be  conveyed.  Henoe  all 
embarrassments  thrown  in  the  way  of  tax  sales 
simply  operate  to  make  taxpayers  careless,  in 
the  first  place,  about  the  payment  of  their  just 
share  of  t\ie  expenses  of  the  State;  and,  in  the 
second  place,  to  sacrifice  the  property  sold,  be- 
cause no  one  can  know  definitely  what  is  of- 
fered for  sale.  It  should  be  the  policy  of  the 
State  to  create  competition  at  these  sales,  so 
that  there  may  be  a  surplus  left,  after  the  pay- 
ment of  costs  and  taxes,  to  go  to  the  owner. 
Cooley,  Taxn.  2d  ed.  464. 

The  second  contention  on  the  part  of  the 
appellant  is  that  there  was  no  breach  of  the 
covenant  of  general  warranty  in  this  case  at 
the  institution  of  this  suit,  nor  now,  because 
there  existed  only  a  right  of  inchoate  dower  in 
Mrs.  Collier,  and  no  breach  could  occur  till 
this  right  became  consummate,  and  vested  by 
the  death  of  her  husband.  It  is  universally 
held  that  inchoate  dower  constitutes  an  incum- 
brance of  land,  and  the  rule  is  that  the  cove- 
nant is  broken  as  soon  as  made,  in  such  case. 
This  breach,  however,  is  technical  only,  and 
the  trial  court  committed  error  in  giving  Judg- 
ment for  substantial  damages.  Walker  v. 
Beaver,  79  Mo.  664,  and  cases  cited. 

Enough  has  been  said  in  the  former  part  of 
this  opinion  to  show  that  this  right  of  in- 
choate dower  is  too  shadowy  and  unsubstan- 
tial to  be  valued  or  estimated. 

The  jndffment  will  be  reversed,  and  cause 
remanded  tor  new  trial,  it  being  the  opinion 
of  a  majority  of  Division  No.  2  that  the  tax 
sale  and  deed  did  not  cut  off  Mrs.  Collier's  in- 
choate right  of  dower  and  that  there  was  a 
technical  breach  of  the  covenant  in  the  case, 
for  {which  plaintiffs  are  entitled  to  recover 
nominal  damages  only. 

Motion  to  transfer  to  court  in  banc  denied. 
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Charles  COOK,  Conservator  of  Sarah  A. 

Bostwick, 

r. 

Uri  P.  BARTHOLOMEW  et  al. 

(....Conn ) 

1.   A  deed  p*aiiting^  lajid  for  a  certain 
money  consideration,  with  a  condition 

that,  if  the  grantor  shall  support  the  grantee 
during  her  natural  lite  and  give  her  decent 
burial  the  deed  shall  be  void,  otherwise  it  shall 
remain  of  full  force  and  effect,  constitutes  a 
mortgngre  which  may  be  foreclosed  on  failure  to 
fulfill  the  condition. 
8.  No  entry  for  breach  of  the  condition 
is  necessary  to  enable  a  mortgagee  to  main- 
tain an  action  to  foreclose  the  mortgagor's  right 
of  redemption  although  the  mortgage  is  in  form 
a  deed  absolute  with  a  condition  annexed. 


NOTB.— Deed   on   consideration  of  support  for 
life.    See  note  to  Dreisbach  v.  Serf  ass  (Pa.)  3  L.  H. 
A.  836. 
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(January  7, 1891.) 

RESERVATION  from  tlie  Court  of  Com. 
mon  Pleas  for  Litchfield  County  for  the 
opinion  of  the  Supreme  Court  of  an  action 
brouf^ht  to  foreclose  a  mortgage.  Judgment 
far  pldinttff  advised. 

The  facts  sulticiently  appear  in  the  opiuioD. 

Mr.  R.  £.  Hall,  for  plaintiff: 

The  inslrutnent  executed  by  AmmonBoet- 
wick  to  Charles  Cook  is  a  mortgage. 

The  condition  of  a  mortgage  may  be  the  pay- 
ment of  a  debt,  the  indemnity  of  a  surety,  or 
the  doing  or  not  doing  anv  other  act. 

2  Swift,  Dig.  183:  Robinson,  Elementary 
Law,  ^  102;  2  Washb.  Real  Prop.  4th  ed.  ♦475; 
Tiedeman,  Real  Prop.  §  296;  Ixznfair  v.  ban- 
fair,  18  Pick.  304;  Kntkine  v.  ^Tmcnsend,  2 
Mass.  498;  Mitchell  v.  Burnham,  44  Me.  299; 
Wing  V.  Cooper,  87  Vt.  179;  Lund  v.  Lund,  1 
N.  H.  41. 

Courts  treat  as  mortgages  conveyances  con- 
ditioned for  the  support  and  maintenance  of 
mortgagees  or  others. 
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1  JoDes,  Mort.  §  388;  Austin  v.  Austin,  9 
Vt.  420;  Fiske  v  Fiske,  20  Pick.  499;  Flandffrs 
v.Lamphear,  9  N.  H.  201;  Daniels  v.  Eisen- 
lord,  10  Mich.  454;  Bresnahan  v.  Bresn<i/ian, 
46  Wis.  386;  Hiatt  v.  Parker,  29  KaD.  765; 
Bryant  v.  Erskine,  55  Me.  153. 

They  are  at  all  events  so  far  mortgages  that 
they  can  be  foreclosed. 

1  Jones,  Mort.  §  898;  Lanfair  v.  Lanfair, 
18  Pick.  299-304;  Marsh  v.  Austin,  1  Allen, 
235;  Oilson  v.  Oilson,  2  Allen,  115;  Pettee  v. 
Case,  Id.  546;  mider  v.  Whittemare,  15  Mass. 
262;  Gibson  v.  Taylor,  6  Gray,  810;  Avstin  v. 
^t/«^tn  and  Flanders  v.  £amphear,  supra; 
Rhoades  v.  Parker,  10  N.  H.  88;  Eastman  ▼. 
Batchelder,  86  N.  H.  141;  Hawkins  y.  Gler- 
mont,  15  Mich.  511;  TFn^A^  v.  TTn^/i^,  49 
Mich.  624;  Hiatt  v.  Parker  and  Bresnahan  v. 
BresnaJian,  supra. 

Our  Connecticut  courts  have  repeatedly  rec- 
oirnized  mortgages  to  secure  the  performance 
of  other  acts  tnan  the  payment  of  money. 

See  Crane  v.  Deming,  7  Conn.  387;  Jiarding 
V.  Mill  River  Woolen  Mfg.  Co.  34  Conn.  458; 
Levns  v.  Hartford  Silk  Mfg.  Co.  5  New  Eng. 
Rep  608,  56  Conn.  25. 

There  is  no  analogy  to  a  deed  upon  condi- 
tion. 

See  2  Swift,  Dig.  *169. 

In  all  doubtful  cases  a  court  of  equity  will 
construe  a  conveyance,  a  mortgage,  rather 
than  a  deed  upon  condition. 

Boone.  Real  Prop.  §  225. 

If  the  deed  is  a  mortgage  it  may  be  redeemed. 

1  Jones,  Mort.  395,  and  cases. 

Mortgages  for  support  may  be  redeemed 
unless  the  condition  be  so  far  a  personal  cove- 
nant that  a  breach  cannot  be  satisfied  by  money 
payment. 

Jones,  Mort.  895;  Henry  v.  Tupper,  29  Vt, 
858-375;  Bryant  v.  Erskine,  55  Me.  153;  Beth- 
lehem V.  An7iis,  40  N.  H.  34-43. 

If  the  court  judge  that  compensation  in 
money  damages  can  be  made  for  the  breach, 
then  a  decree  limiting  a  time  for  redemption 
may  be  granted. 

Henry  v.  Tupper,  29  Vt.  359. 

Otherwise  an  absolute  decreerof  foreclosure 
without  privilege  to  redeem  should  be  given. 

Bresnahan  v.  Bresnahan,  46  Wis.  388. 

Messrs.  Henry  B.  Graves  and  D.  C. 
Kilbouni»  for  defendants: 

The  instrument  in  question  is  not  a  mort- 
gage. 

Anderson.  Law  Diet.;  Bouvier,  Law  Diet.; 
Ba/^on  V.  Brown,  19  Conn.  34;  Jarvis  v.  Wood- 
ruff, 22  Conn.  550;  Ansonia  Bank's  App.  58 
Conn.  261. 

The  amount  of  the  debt  cannot  be  ascer- 
tained, which  is  an  essential  requisite  of  fore- 
closure. 

Goodrich  v.  Stanley,  28  Conn.  83. 

There  is  a  distinction  between  the  breach  of 
a  covenant  or  condition  to  pay  money  and  one 
requiring  acts  to  be  done. 

HiU  V.  Barclay,  18  Ves.  Jr.  56;  4  Kent,  Com. 
180. 

When  an  estate  is  granted  upon  condition  in 
a  deed,  and  there  is  a  breach  of  the  condition, 
an  actual  entry  or  claim  by  the  grantor  is  nec- 
essary in  order  to  revest  the  estate  {Chalker  v. 
Chalker,  1  Conn.  79);  and  this  entry  for  the 
purpose  of  taking  advantage  of  a  condition  is 
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a  thing  of  substance  {Bowen  v.  Bowen,  18  Conn. 
541;  Warner  v.  Bennett,  81  Conn.  468),  and 
must  be  pleaded. 
Gould,  PI.  chap.  4,  §  7. 

Coprpenterv  'J,,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  for  the  foreclosure  of  a  mort- 
gage, with  the  alleged  mortgage  annexed  as 
an  exhibit.  The  mortgage  is  in  two  parts,— 
an  ordinaiy  deed  for  the  consideration  of  $900, 
duly  executed  to  convey  real  estate,  and  a  con- 
dition thereto  attached,  of  the  same  date,  and 
signed  bv  the  grantor,  as  follows:  *'The  con- 
dition of  the  within  deed  is  as  follows:  The 
said  Bostwick,  for  the  consideration  named  in 
the  within  deed,  covenants  and  agrees  with 
said  Charles  Cook,  as  such  conservator,  that 
be  will  receive  said  Sarah  A.  Bostwick  into  bis 
care  and  keeping  during  the  term  of  her  nat- 
ural life;  that  he  will  provide  for  all  her  wants 
in  a  reasonable  and  proper  way:  will  provide 
her  with  all  needed  food,  drink,  and  clothing; 
have  a  room  and  fire  when  needed;  lodging 
and  every  necessary  comfort,  both  in  sickness 
and  health;  and  at  her  decease  give  her  decent 
and  proper  burial,  and  erect  tombstones  at  her 
grave,  with  a  suitable  inscription  thereon, 
within  one  year  after  her  decease,  said  tomb- 
stones to  be  of  a  value  of  not  less  than  four- 
teen dollars.  Now,  therefore,  if  said  Bost- 
wick shall  well  and  truly  perform  all  and 
every  of  the  above  covenants  and  stipulations 
faithfully,  then  this  deed  to  be  void;  otherwise 
to  remain  in  full  force  and  effect  in  law."  The 
complaint  also  alleges  that  the  defendant  Bost- 
wick subsequently  conveyed  his  interest  in 
the  premises  to  the  defendant  Jones,  and  that 
Jones  conveyed  his  interest  to  the  other  de- 
fendant. Bartholomew.  The  defendants  de- 
murred, and  the  case  is  reserved.  Whether 
the  instrument  sued  on  is  or  is  not  a  mortgage 
is  the  principal  question  in  the  case.  What  is 
a  mortgage?  '*A  mortgage  is  a  contract  of 
sale  executed,  with  power  to  redeem.  .  .  . 
The  condition  of  a  mortgage  may  be  the  pay- 
ment of  a  debt,  the  indemnity  of  a  surety,  or 
the  doing  or  not  doing  any' other  act.  The 
most  common  method  is  to  insert  the  condi- 
tion in  the  deed,  but  it  may  as  well  be*done 
by  a  separate  instrument  of  defeasance  exe- 
cuted at  the  same  time.  ...  A  bond  or  note 
is  usually  taken  for  the  debt,  which  is  de- 
scribed in  the  deed  with  a  condition  that  if  the 
debt  is  paid  by  the  time  the  deed  shall  be  void. 
In  such  case  the  mortgage  is  called  a  collateral 
security  for  the  debt.  In  like  manner  an  en- 
gagement to  indemnify,  or  any  other  agree- 
ment, may  be  described  in  the  mortgage  deed." 
2  Swift,  Dig.  182,  183.  "To  constitute  a 
mortgage,  the  conveyance  must  be  made  to 
secure  the  payment  of  a  debt."  Bacon  v. 
Brown,  19  Conn.  29.  "A  conveyance  of  lands 
by  a  debtor  to  a  creditor  as  a  security  for  the 
payment  of  the  debt."  Jarvis  v.  Woodruff,  22 
Conn.  548.  What  is  a  debt?  ''That  which  is 
due  from  one  person  to  another,  whether 
money,  goods,  or  services;  that  which  one  per- 
son is  bound  to  pay  to  another  or  to  perform 
for  his  benefit;  that  of  which  payment  is  liable 
to  be  exacted ;  due;  obligation,  liability." 
Webster,  Diet. 

What  is  this  case?    Ammon  Bostwick  re- 
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oeived  $900  from  the  plaintiff,  in  consideration 
of  which  he  agreed  to  support  Sarah  A.  Bost- 
wick  during  hf  e,  and  at  her  death  to  bury  her, 
and  to  erect  a  tombstone  to  her  memory.  To 
secure  the  performance  of  this  agreement,  he 
executed  this  deed,  with  a  condition  that  the 
deed  should  be  void  if  the  agreement  should 
be  performed.  He  assumed  a  duty  which  may 
be  aptlv  described  as  a  debt.  He  executed  a 
deed  of  real  estate  as  collateral  security  for  the 
performance  of  that  duty, — the  payment  of 
that  debt.  The  obligation  falls  within  an  ap- 
proved definition  of  "debt,"  and  the  convey- 
ance is  within  the  legal  definition  of  a  "mort- 
gage." There  is  no  force  in  the  objection  that 
this  cannot  be  a  mortgage  because  of  the  difiS- 
culty  in  ascertaining  the  amount  of  the  debt,  as 
clearly  appears  by  the  definitions.  Of  course, 
there  is  less  certainty  and  more  inconvenience 
in  reducing  an  obligation  of  this  nature  to  a 
money  valuation  than  there  is  in  computing 
the  amount  due  on  anT  ordinary  bond  or  note. 
^Nevertheless  it  may  be  approximately  done, 
and  that  is  suflSdent  for  all  the  purposes  of 
substantial  justice.  Courts  never  refuse  to  re- 
dress an  injury  on  account  of  the  difBculty  in 
estimating  the  extent  of  the  injury  in  dollars 
and  cents.  In  this  case  the  age,  health,  gen- 
eral condition,  and  expectation  of  life  of  Sarah 


A.  Bostwick  must  be  known.  Add  to  these 
the  probable  cost  of  supporting  her  for  one 
year,  and  we  have  the  data  for  a  reasonable 
estimate  of  the  cost  of  supporting  her  through 
life.  It  is  a  problem  of  the  same  nature,  con- 
taining the  same  elements  and  similar  factors, 
with  the  problem  which  the  parties  solved  14 
years  ago.  They  then,  as  it  seems,  fixed  the 
outside  limit  at  $900.  The  same  thing  can  be 
done  now  as  well  as  then.  Possibly  $900  may 
be  considered  an  equitable  limit,  beyond  which 
the  plaintiff  may  not  claim  in  this  case.  As 
other  circumstances  may  exist  which  will  ma- 
terially affect  the  general  question,  we  will  not 
consider  the  question  further  on  this  demurrer. 
Regarding  the  conveyance  as  a  mortgage,  as 
we  do,  there  is  no  foundation  for  the  claim 
that  an  entry  for  a  breach  of  the  condition  is 
essential.  An  entry  is  essential  when  the  gran- 
tor would  devest  the  grantee  of  his  title  for  a 
breach  of  a  condition.  This  is  an  action  by 
the  grantee,  in  whom  the  title  is,  not  to  enforce 
a  forfeiture,  but  to  foreclose  an  equity  of  re- 
demption, unless  the  grantor,  within  a  reason- 
able time  allowed  him  therefor,  pays  the  dam- 
age sustained  by  a  breach  of  his  agreement. 

The  court  of  common  pleas  is  advised  to 
overrule  the  demurrer. 

The  other  Judges  concur.     , 


NEW  YORK  COURT  OP  APPEALS. 


AMERICAN   RAPID    TELEGRAPH  CO., 
Appt, 

V. 

Jacob  HESS  et  cU.,  Respts. 

(.— N.Y ) 

1.  liesfiBlatiTe  authority  to  a  telegrraph 
company  to  construct  its  lines  along^ 
and  upon  any  public  roads  and  highways 
arrants  to  it  no  interest  in  the  streets  of  the  city 
hut  must  be  construed  as  conferring  a  license 


which  although  acted  on  may  be  revoked  by  the 
Legifilature  whenever  the  public  interest  re- 
quires or  as  an  exercise  of  the  police  power,  and 
therefore  not  beyond  the  control  of  future 
legislation. 

8.  Granting^  a  telegraph  company  the 
ft^anchise  to  construct  its  line  along 
and  upon  city  streets  '^H  not  be  construed 
as  an  abdication  of  the  police  power  over  such 
streets,  but  if  the  poles  and  wires  become  a  seri- 
ous obstruction  or  nuisance  therein  provisions 
may  be  made  for  their  removal;  and  for  that 


NoTis,— Telegraphs  subject  to  the  police  power  of 
municipalities. 

A  franchise  granted  to  a  telephone  company,  of 
oonstructlng  and  operating  its  lines  along  and  upon 
streets,  is  subordinate  to  the  rights  of  the  public  in 
the  street  for  the  purpose  of  travel.  Cincinnati 
Inclined  Plane  R.  Ck).  v.  City  &  8.  Teleg.  Asso. 
(Ohio)  12  L.  R.  A.  541:  CincinnaU  &  8.  G.  A.  St.  R. 
Co.  V.  Cumminsville,  14  Ohio  St.  623. 

A  telephone  company  having  a  franchise  to 
erect  poles  and  wires  upon  the  streets  of  a  munic- 
ipality has  not  such  a  vested  interest  and  ex- 
clusive right  in  the  ground  circuit  of  electricity 
as  to  authorize  it  to  enjoin  the  operation  of  an 
electric  street  railway  subsequently  constructed 
on  the  same  streets  and  using  the  ground  circuit 
for  the  return  current  of  electricity.  Cincinnati 
Inclined  Plane  R.  Co.  v.  City  ft  8.  Teleg.  Asso.  8U^ 
pra. 

Telegraph  companies,  like  all  other  corporations 
which  occupy  the  highway  of  municipalities,  are 
subject  to  proper  police  regulation.  Philadelphia 
V. Western  U.  Teleg.  Co.  2  W.  N.  C.  465;  PhiladeJphia 
Steam  Supply  Co.  v.  City,  17  PhiU.  110. 

And  such  regulations  are  presumed  to  be  reason- 
able.   Vim  Hook  V.  Selma,  70  Ala.  361;  Com.  v. 
Patch,  97  Mass.  221;  St.  Louis  v.  Weber,  44  Mo.  660. 
13  L.  R.  A. 


So  a  charge  per  annum  imposed  upon  all  poles 
erected  by  a  telegraph  company  is  a  proper  exer- 
cise of  the  police  power  of  a  city,  where  its  charter 
confers  upon  it  police  power.  Western  U.  Teleg. 
Co.  V.  Philadelphia  (Pa.)  11  Cent.  Rep.  1B2. 

State  legislation  compeUing  electric  wires  in  the 
streets  of  a  city  to  be  placed  under  the  surface  of 
the  streets  is  an  exercise  of  the  police  power^and  not 
an  unlawful  attempt  to  regulate  commerce  or  an 
invasion  of  the  rightJs  of  a  telegraph  company 
(Western  U.  Teleg.  Co.  v.  New  York,  3  L.  R.  A  449, 
2  Inters.  Com.  Rep.  688,  38  Fed.  Rep.  562);  nor  is  it 
an  unwarranted  interference  through  state  legis- 
lation with  its  operations,  an  Act  of  Congress  giv- 
ing such  companies  their  dual  capacity  as  agents 
of  the  general  government  and  instruments  of 
interstate  and  foreign  commerce.  Pensacola  Teleg. 
Co.  V.  Western  U.  Teleg.  Co.  96  U.  8. 1,24  L.  ed.  708. 

State  legislation  strictly  and  legitimately  for 
)K)lice  purposes  does  not,  in  the  sense  of  the  Consti- 
tution, necessarily  intrench  upon  any  authority 
which  has  been  confided  expressly  or  by  implica- 
tion to  the  national  government  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115. 

Corporate  rights  subject  to  the  police  power.  See 
note  to  People  v.  North  River  Sugar  Ref .  Co.  (N.  Y.) 
9  L.  R.  A.  85. 
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purpose  the  oompany  may  lawfully  be  directed 
to  place  Its  wlree  under  crround,  oommissionera 
may  be  appointed  to  see  that  the  work  is  done, 
and  a  contract  made  for  the  construction  of  con- 
duits in  which  the  wires  can  be  placed,  and,  if 
after  due  notice  they  are  not  remored,  they  may 
be  cut  down. 
8.  That  under  the  Acts  of  Ck^ngrress 
teleg^raph  eompaniee  have  the  rl^ht  to 
erect  and  maintain  their  lines  alongr 
and  upon  the  public  streets  of  a  city  will  not  pre- 
vent the  State  in  which  such  city  is  located  from 
requiring  the  wires  to  be  placed  under  grround. 


\ 


(February  24«  IWl.) 


APPEAL  by  plaintiflP  from  a  jadgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afflrmiDg  a  judgment  of  the 
Special  Term  for  New  York  County  in  faTor 
of  defendants  in  an  action  brought  to  restrain 
defendants  from  taking  down  or  otherwise 
interfering  with  any  of  the  poles  or  wires  be- 
longing to  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  G.  Wilson,  for  appellant: 

The  State  has  the  right  to  take  or  destroy 
property  without  making  compensation  only 
when  there  is  an  immediate  and  urgent  neces- 
sity, and  continues  to  have  that  right  only  so 
long  as  the  pressing  necessity  continues.  It 
may  be  called  the  ri^t  of  necessity. 

American  Print  Works  v.  Latorenee,  28  N. 
J.  L.  690;  Be  Jacobs,  98  N.  Y.  107;  Mills,  Em. 
Dom.  §  7. 

The  right  of  eminent  domain  differs  from 
the  above  in  that  it  is  exercised  with  delibera- 
tion and  according  to  well  fixed  rules  and 
courses  of  procedure  and  with  that  due  regard 
to  private  and  vested  rights  which  is  impossible 
in  the  case  of  a  sudden  and  overwhelming  ne- 
cessity. 

If  any  scheme  for  the  benefit  of  the  general 
welfare  of  the  community  involves  as  an  in- 
cident or  as  an  essential  to  its  accomplishment 
the  appropriation  or  destruction  of  private 
property,  the  right  to  take  or  destroy  such 
property  must  be  exercised  through  this  right 
or  power  of  eminent  domain. 

The  Constitution  protects  such  property  and 
says  it  shall  not  be  taken  without  due  process 
of  law  and  just  compensation. 

Baker  v.  Boston,  12  Pick.  193;  Wynehamer 
V.  PiJfiipfe,  13N.Y.  885. 

The  police  power  is,  so  far  as  it  affects  prop- 
erty, the  right  of  the  State  to  prescribe  and 
regulate  the  use  of  property  so  that  the  public 
at  large  or  other  individuals  shall  not  be  in- 
jured by  its  use. 

There  is  in  principle  abroad  line  of  demarka- 
tion  between  this  and  the  above  powers.  This 
power  is  used  to  enforce  the  maxim,  sic  ntere 
tuo  ut  alienum  non  ladas. 

Com.  V.  Alger,  7  CMsh.  85. 

The  limitation  which  controls  the  exercise 
of  this  power  is  that  which  is  supplied  by  the 
Constitution.  When  alleged  regulations  either 
expressly  or  by  necessary  effect  take  away  the 
property  itself,  or  the  suDstantial  right  of  its 
enjoyment,  then  they  contravene  the  constitu- 
tional protection  of  property  and  property 
rights,  and  must  be  held  nugatory  and  void. 

Wyneltamer  v.  PeopU,  13  N.  Y:  885. 
18  L.  R  A. 


Nothing  is  a  public  nuisance  which  is  au- 
thorized by  law. 

MiUerY.  New  Ywk,  ISBlatchf.  489;  Pe<ypU 
V.  Metropolitan  Teleph.  &  TeUg.  Go.  11  Abb. 
N.  C.  804;  Dafiis  v.  iV«r  Y&rk,  14  N.  Y.  506; 
AttyUen.  v.  New  Tork,  dt  L.  B.  R.  Go.  24  N. 
J.  Eq.  49. 

The  State  may  not  pass  any  Act  impairing 
the  obligations  of  its  contract  with  the  plain- 
tiff. 

Dartmouth  College  v.  Woodward,  17  U.  S.  4 
Wheat.  518,  4  L,  ed.  629;  Tke  Binghampton 
Bridge,  70  U.  8.  3  Wall.  51,  18  L.  ed.  137; 
People  V.  O'Brien,  2  L.  R.  A.  255.  Ill  N. 
Y.  45. 

The  legislation  by  Congress  upon  this  subject 
was  a  valid   execution  of  its  constitutional 

gower  to  regulate  commerce  between  the 
tates. 

Pensacola  TeUg.  Go.  v.  Western  U.  Teleg.  Go. 
96  U.  S.1,24L.  ed.  708. 

The  laws  of  the  United  States  upon  the  sub- 
ject are  supreme  and  controlling,  for  the  pro- 
tection as  well  as  the  control  of  the  plaintiff's 
lines. 

Leloup  V.  Port  of  MobiU,  127  U.  S.  645,  32 
L.  ed.  318;  Hannibal  <fc  8t.  J.  B.  Go.  v.  Ilusen, 
95  U.  S.  473,  24  L.  ed.  531;  Henderson  v.  New 
York,  92  U.  S.  271,  23  L.  ed.  548;  New  Orleans 
6 as  Light  Co.  v.  Louisiana  Light  dbH.  P.  d 
Mfg.  Go.  115  U.  S.  672,  29  L.  ed.  524;  Bakery. 
Boston,  12  Pick.  193. 

Mr.  David  J.  Dean,  with  Mr.  William 
H.  Clark,  for  respondents: 

The  acts  in  question  are  a  valid  exercise  of 
the  police  power  of  the  State,  to  which  the 
plaintiff  is  subject. 

Kidd  V.  Pearson,  128  U.  S.  1.  82  L.  ed.  846; 
People  V.  JSguire,  10  Cent.  Rep.  487,  107  N.  Y. 
593;  Com.  v.  Alger,  7  Cush.  84;  Thorpe  v.  But- 
land  d  B.  R.  Go.  27  Vt.  149;  People  v.  Morris, 
13  Wend.  325:  Wynehamer  v.  PeopU,  18  N.  Y. 
421;  United  States  Ilium.  Co.  v.  Hess,  19  N.  Y. 
S.  R.  888. 

The  action  of  the  public  authorities  is  the 
removal  of  a  public  nuisance,  not  the  con- 
fiscation of  private  property. 

PeopU  V.  Squires,  1  N.  Y.  S.  R.  633;  United 
States  Ilium.  Go.  v.  Grant,  55  Hun,  222. 

Earl,  /.,  delivered  the  opinion  of  the  court: 
Prior  to  1883,  the  plaintiff  was  incorporated 
under  Act  265  of  the  Laws  of  1848,  the  Gen- 
eral Act  for  the  incorporation  and  regulation 
of  telegraph  companies,  and  the  Acts  amenda- 
tory tnereof;  and  prior  to  that  year  it  had 
erected  its  lines  of  telegraph  poles  and  wires  in 
the  streets  of  the  City  of  New  York,  described 
in  the  complaint.  It  also  had  extensive  con- 
necting lines  in  other  States,  and  throughout 
this  State,  which  constituted  a  system  of 
telegraphy  then  in  active  use  and  operation. 
Section  5  of  the  Act  of  1848  provides  as  fol- 
lows: * '  Such  association  is  authorized  to  con- 
struct lines  of  telegraph  along  and  upon  any 
of  the  public  roads  and  highways,  or  across 
any  of  the  waters  within  the  limits  of  this 
State,  by  the  erection  of  the  necessary  fixtures, 
including  posts,  piers,  or  abutments,  for  sus- 
taining tne  cords  or  wires  of  such  lines:  pro- 
vided, the  same  shall  not  be  so  constructed  as 
to  incommode  the  public  use  of  said  road  or 
highways,  or  injuriously  interrupt  the  naviga- 
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tiou  of  said  waters;  nor  shall  this  Act  be  so 
construed  as  to  authorize  the  construction  of 
any  bridge  across  any  of  the  waters  of  this 
State."  The  Act  (chap.  471.  Laws  1858) 
amends  the  Act  of  1848,  and  section  2  thereof 
provides  as  follows:  "  Such  association  is  au- 
thorized to  erect  and  construct,  from  time  to 
time,  the  necessary  fixtures  for  such  lines  of 
telegiaph,  upon,  over,  or  under  any  of  the 
public  roads,  streets,  and  hi&^hways,  and 
through,  across,  or  under  any  of  tbe  waters 
within  the  limits  of  this  State,  subject  to  the 
restrictions  in  the  said  recited  Act  contained." 
The  p]ainlifF  constructed  its  telegraph  lines  in 
the  streets  of  the  City  of  New  York  under  the 
Acts  referred  to,  without  any  special  grant  or 
authority  from  the  city. 

The  claim  of  the  plaintiff  is  that  these  acts 
operated  as  a  grant  to  it  of  a  franchise  to  use 
the  streets  for  its  poles  and  wires,  and  that, 
therefore,  an  inviolable  contract  was  created 
which  is  under  the  protection  of  the  Federal 
Constitution,  and  hence  that  neither  the  State 
nor  the  city,  under  its  authority,  could  cause 
its  poles  and  wires  to  be  removed  from  tbe 
streets,  except  upon  compensation  to  it  ascer- 
tained in  the  manner  prescribed  by  the  Consti- 
tution and  laws  for  cases  where  private  prop- 
erty is  condemned  for  public  use.  We  think 
the  Act  of  1848,  as  amended  in  1858,  can  in  no 
proper  sense  be  said  to  have  granted  any  inter- 
ests to  the  plaintiff  in  the  streets  of  the  city. 
There  certainly  was  no  formal  grant,  and  the 
statutes  contain  no  terms  or  phraseology  ap- 
propriate to  a  ^ant.  They  at  most  confer 
upon  the  plaintiff  an  authority  or  license  to 
enter  upon  the  streets  for  its  purposes,  and  sub- 
ject to  certain  conditions.  The  people  of  the 
State  do  not  own  tbe  streets,  and  the  only  au- 
tliority  the  Legislature  has  over  them  is  to  deal 
with  them  as  streets,  and  to  regulate  tbeir  use 
as  streets  for  public  purposes;  and  by  these 
acts  it,  in  effect,  determined  that  one  of  the 
purposes  for  which  the  streets  could  he  used 
was  the  erection  of  poles  and  stringing  of 
wires  for  the  business  of  telegraphy,  and  that 
that  was  a  public  ufc,  not  inconsistent  with 
the  use  of  the  streets  for  general  street  pur- 
poses. These  were  general'  public  legislative 
Acts,  in  the  exercise  of  the  police  power  of  the 
Slate,  and  therefore  they  were  not  beyond  the 
reach  or  touch  of  future  legislation.  The 
Legislature  did  not  intend  to  devest  itself,  and 
could  not  devest  itself,  of  its  control  over  the 
streets  for  the  public  welfare,  and  we  must  in- 
fer from  the  language  used  that  it  did  not  in- 
tend to  bind  itself  by  an  irrevocable  grant. 
If,  therefore,  these  acts  are  to  be  construed  as 
merely  conferring  a  license  which  has  been 
acted  upon  by  the  plaintiff,  tbe  Legislature 
could  revoke  the  license,  or  modify  it  in  any 
way,  or  at  any  time,  when  tlie  public  interests 
might  require  it. 

But  in  this  case  it  is  not  necessary  to  hold 
that  the  plaintiff  did  not,  by  the  Acts  referred 
to,  obtain  some  sort  of  franchise  in  the  streets 
of  the  city.  We  may,  for  the  present  purpose, 
construe  these  Acts  as  constituting,  in  some 
sense,  grants  of  interests  in  the  streets  to  the 
companies  organized  under  them,  and  con- 
tracts mib  modo  with  such  corporations,  and 
jot  tbe  contention  of  the  plaintiff  in  this  case 
must  fail.  In  the  exercise  of  its  rights  under 
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tbe  assumed  grant  and  contract,  this  corpora- 
tion was  subiect  to  the  regulation  and  control 
of  the  Legislature.  By  giving  the  franchise* 
the  titate  cud  not  abdicate  its  power  over  the 
public  streets,  nor  in  any  way  curtail  its  police 
power  to  be  exercised  for  the  general  welfare 
of  the  people;  nor  did  the  State  absolve  itself 
from  its  primair  duty  to  maintain  the  streets 
and  highways  of  the  dtate  in  a  safe  and  proper 
condition  for  public  travel  and  other  i^eoessar^ 
street  and  highway  purposes.  The  grant,  if 
any,  was  made  in  reference  to  the  streets,  and 
their  maintenance  and  regulation  forever  as 
streets.  The  State  could  at  all  times  regulate 
the  size  and  location  of  the  poles,  the  height 
of  the  wires  from  the  surface  of  the  »fromjd, 
and  their  location  in  the  streets;  and  when  the 
poles  and  wires  became  a  serious  obetmclion 
and  nuisance  in  the  streets,  from  any  cause,  it 
could  take  such  action,  and  make  such  pro- 
visions by  law,  as  were  needful  to  remove  tbe 
nuisance,  and  restore  the  utility  of  the  streets 
for  public  purposes.  Tbe  right  of  the  plaintiff 
to  maintain  and  operate  its  wires  in  the  streets 
could  certainly  be  no  greater  than  the  right  of 
railroads,  which  by  public  authority  occupy 
the  streets  and  highways  of  the  State.  The 
State,  in  the  exercise  of" its  police  power,  and 
the  regulating  control  which  it  has  over  cor- 
porations created  by  its  authority,  may  exercise 
a  general  supervision  over  such  corporations. 
It  may  prescribe  the  location  of  the  tracks,  the 
size  and  character  of  tbe  rails,  the  precautions 
which  shall  be  taken  for  the  protection  of  tbe 
public,  and  the  character  and  style  of  highway 
croasings:  and  no  one  has  ever  questioned  that 
it  may  do  whatever  is  necessary  and  proper  for 
the  public  welfare  in  the  control  and  regula- 
tion of  the  franchises  which  such  corporations 
have  obtained  by  statutory  authority. 

Now,  what  has  the  Legislature  attempted  to 
do  in  this  case  ?  By  the  Act  (chap.  534.  Laws 
1884),  it  was  provided  that  all  telegraph,  lele- 
phonic,and  electric  light  wires  and  cables, iu  all 
cities  of  the  Stale  having  a  population  of  500,- 
000  or  over,  "shall  hereafter  be  placed  under 
the  surface  of  the  streets,  lanes,  and  avenues  " 
of  the  city,  and  that  it  should  be  accomplished 
before  the  Ist  day  of  November,  1885.  It  was 
further  provided  that,  in  case  the  owners  of  the 
property  specified  should  fail  to  comply  with 
the  Act  within  the  time  specified,  the  local 
governments  of  the  cities  should  remove,  with- 
out delay,  all  such  wires,  cables,  and  poles, 
wherever  found  in  their  respective  cities. 
Under  that  Act,  no  property  was  or  could  be 
taken  from  any  of  the  owners  specified.  They 
were  simply  required  to  remove  their  poles  and 
wires  from  the  surface  of  the  streets,  and  place 
the  wiresjinder  ground.  Their  property  was 
not  taken,  but  the  use  of  their  franchise  was 
regulated.  In  1885,  chapter  499  was  enacted, 
which  provided  for  the  appointment  of  aboard 
of  commissioners  of  electrical  subways,  and 
that  board  was  charged  with  the  duty  of  en- 
forcing the  provisions  of  the  Act  of  1884.  It 
was  made  the  duty  of  that  board  to  cause  to  bo 
removed  from  the  surface  of  the  streets,  and 
put  and  maintained  under  ground,  wherever 
practicable,  all  electrical  win»s  and  cables,  so 
as  to  enable  and  require  all  duly  authorized 
companies  operating  the  same  to  transact  their 
business  with  under-ground  conductors,  where- 
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ever  practicable.  All  subways  for  UDder- 
ground  cooductors  of  electricity  were  required 
to  be  built  under  the  direction  and  control  of 
that  board,  and  no  electrical  wires  or  cables 
were  to  be^allowed  above  the  surface  of  the 
streets  without  the  permission  of  the  board. 
Commissioners  were  duly  appointed  under  that 
Act,  and  in  1886,  the  Consolidated  Telegraph 
&  Electrical  Subway  Company  of  New  York 
having  been  incorporated  under  the  laws  of 
this  State,  the  commissioners  entered  into  a 
contract  with  it,  whereby  it  contracted  to 
build,  with  its  own  capital,  the  necessary  sub- 
ways for  the  electrical  conductors,  the  subways 
to  be  constructed  in  all  respects  subject  to  the 
approval  of  the  commissioners.  It  was  also 
provided  in  the  contract  that  all  corporations 
owning  aod  operating  electrical  wires  above 
the  streets  should  have  the  right  to  place  them 
in  the  subways,  under  certain  couditioDS  speci- 
fied. In  1887  the  Legislature  enacted  chapter 
716,  entitled  **An  Act  in  Relation  to  Electrical 
Conductors  in  the  City  of  New  York."  By 
that  Act  the  agreement  made  between  the  sub- 
way commissioners  and  the  Consolidated 
Telegraph  &  Electrical  Subway  Company, 
above  referred  to,  was  ratified  and  confirmed; 
and  the  Act  provided  that  whenever,  in  the 
opinion  of  the  board  of  electrical  control  con- 
stituted by  that  Act,  suflScient  conduits  or  sub- 
ways unaer  ground  shall  have  been  made 
ready,  the  board  shall  notify  the  owners  or 
operators  of  the  electrical  conductors  above 
ground  in  such  streets  or  locality  to  make  such 
electrical  connections  in  such  under-ground 
conduits  or  subways  as  shall  be  determined  by 
the  board,  and  to  remove  their  poles  and  wires 
from  the  street  within  ninety  days  after  such 
notice.  This  provision  was  made  a  police  reg- 
ulation in  and  for  the  City  of  New  York,  and, 
in  case  it  was  not  complied  with  by  the  tele- 
graph and  other  companies  referred  to,  it  was 
made  the  duty  of  the  commissioner  of  public 
works  to  cause  the  poles,  wires,  etc.,  to  be  re- 
moved forthwith  by  the  bureau  of  incum- 
brances, upon  the  written  order  of  the  mayor 
to  that  effect.  Subways  having  been  con- 
structed in  certain  of  the  streets  of  the  City  of 
New  York,  by  the  Consolidated  Telegraph  & 
Electrical  Subway  Company,  under  the  super- 
vision and  with  the  approval  of  the  boafd  of  elec- 
trical control,  notice  was  given  to  the  plaintiff. 
as  provided  in  the  Act,  to  remove  its  poles  and 
wires  from  the  streets,  and  place  its  electrical 
conductors  in  such  subways.  Having  refused 
to  comply  with  such  notice,  and  with  the  pro- 
visions of  the  Act,  the  commissioner  of  public 
works  of  the  city  caused  the  poles  to  be  cut 
down,  and  the  wires  to  be  removed  from  the 
streets,  and  this  is  what  the  plaintiff  complains 
of. 

Its  property  was  not  taken  for  public  use. 
It  was  simply  removed  from  the  streets,  where 
it  had  become  a  nuisance,  and  the  public  au- 
thorities had  the  same  right  to  remove  it  from 
the  streets,  doing  no  unnecessary  damage,  that 
it  had  to  remove  any  other  incumbrance  there- 
from.    After  the  passage  of  the  Acts  referred 
to,  and  the  building  of  the  subways,  and  the 
notice  to  the  plaintiff,  it  had  no  right  longer  to  } 
maintain  its  poles  and  wires  above  the  surface  ' 
of  the  streets.     They  were  then  there  without  I 
authority,  and  thus  became  a  nuisance,  and  1 
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hence  the  public  officials  had  the  right  to  re- 
move them.  It  is  quite  true  that  the  plaintiff 
could  not  remove  its  electrical  conductors  into 
the  subways  without  some  expense,  but  the 
same  is  true  of  railroads  occupying  streets. 
They  cannot  change  from  one  style  of  rail  to 
another,  nor  from  one  place  in  the  street  to  an- 
other, nor  make  a  change  of  grade  without  a 
considerable  expense;  and  yet  the  mere  fact 
that  they  are  subjected  to  expense  is  no  answer 
to  the  right  of  the  public,  in  pursuance  of  law, 
to  require  them  to  comply  with  the  prescribed 
regulations.  If  the  authority  did  not  other- 
wise exist  to  require  these  poles  and  wires  to 
be  removed  from  the  streets,  it  could  be  found 
in  section  5  of  the  Act  of  1848,  in  which  is  con- 
tained the  authority  to  construct  telegraphic 
lines  upon  public  roads  and  highways,  with 
the  proviso  that  the  same  shall  not  be  *'so  con- 
structed as  to  incommode  the  public  use  of 
such  roads  or  highways."  Who  shall  judge 
whether  they  incommode  the  public  use  of  the 
streets?  It  is  unquestioned  that  they  do,  and 
the  Legislature  has  determined  that*fact.  and 
when  the  plaintiff  maintained  its  wires  and 
poles  in  the  streets  in  such  a  manner  as  to  in- 
commode the  public  use  of  the  streets,  the  Leg- 
islature had  the  right  to  provide  that  they 
should  put  them  under  the  streets,  so  that  the 
streets  above  the  surface  could  be  devoted  to 
the  public  uses  for  which  they  were  intended. 
The  plaintiff  seeks  to  strengthen  its  position,  in 
reference  to  the  use  of  the  streets  of  the  City 
of  New  York,  under  the  laws  of  the  United 
States,  to  which  we  will  make  brief  reference. 
It  is  provided  in  section  5263  of  the  Revised 
Statutes  of  the  United  States  that  "any  tele- 
graph company  now  organized,  or  which  may 
hereafter  be  organized,  under  the  laws  of  any 
State,  shall  have  the  right  to  construct,  main- 
tain, and  Operate  lines  of  telegraph  through 
and  over  any  portion  of  the  public  domain  of 
the  United  States,  over  and«ilong  any  of  the  mil- 
itary or  post-roads  of  the  United  States,  which 
have  been,  or  may  hereafter  be,  declared  such 
by  law,  and  over,  under,  or  across  the  naviga- 
ble streams  or  waters  of  the  United  States;  but 
such  lines  of  telegraph  shall  be  so  constructed 
and  maintained  as  not  to  obstruct  the  naviga- 
tion of  such  streams  and  waters,  or  interfere 
with  the  ordinary  travel  on  such  military  or 
post  roads."  Section  5268  provides  that,  "be- 
fore any  telegraph  company  shall  exercise  any 
of  the  powers  or  privileges  conferred  by  law, 
such  company  shall  file  their  written  accept- 
ance with  the  post-master  general  of  the  re- 
strictions and  obligations  required  by  law." 
Section  3964  provides  that  all  the  letter-carrier 
routes  established  in  any  city  or  town  for  the 
collection  and  delivery  of  mail  matter  are 
post-roads;  and  by  the  Act  approved  March  1, 
1884,  it  is  enacted  that  "all  public  roads  and 
highways,  while  kept  up  and  maintained  as 
such,  are  hereby  declared  to  be  post-routes." 
The  plaintiff  filed  the  written  acceptance  with 
the  postmaster-general  required  by  section 
5268.  The  precise  scope  and  range  of  opera- 
tion of  these  sections  within  a  State  are  not 
quite  apparent,  and  cannot  be  easily  defined. 
But  this  much,  at  least,  must  be  true,  that  un- 
der them  no  telegraph  company  could  inter- 
fere with  the  use  of  the  streets  and  highways 
of  the  State,  except  under   regulations    pre- 
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scribed  for  the  control  of  all  telegraph  com- 
panies within  the  State,  nor  could  such  com- 
panies interfere  with  streets  and  highways  in 
the  State  so  as  materially  to  impair  their  use- 
fulness as  ordinary  highways.  Nor  could 
these  congressional  Acta  deprive  the  State  of 
its  control  over  its  highways,  and  its  right  to 
regulate  their  use,  under  the  police  power,  for 
the  public  welfare.  The  laws  of  Congress  are 
perfectly  satisfied  by  the  permission  granted 
to  the  plaintiff,  of  which  it  is  perfectly  feasible 
for  it  to  avail  itself,  to  place  its  electrical  con- 
ductors  in  the  subways  constructed' beneath 
the  surface  of  the  streets.  We  have  carefully 
scrutinized  the  contract  entered  into  by  the 
board  of  electrical  control  with  the  defendant, 
the  Consolidated  Telegraph  &  Electrical  Sub- 
way Company,  and  we  find  nothing  in  its  pro- 
visions unreasonable  or  impractical,  and  the 
power  of  the  Legislature  to  authorize  such  a 
contract,  and  to  confirm  it  when  made,  is  be- 
yond doubt.  These  Acts  of  1884,  1885,  and 
1887  have  been  under  consideration  in  several 
cases,  and  have  uniformly  been  upheld  and  en- 
forced. People  V.  Squire,  107  N.  Y.  593,  10 
Cent.  Rep.  437.  14  Daly,  164:  United  States 
mum,  Co.  V.  Hess,  19  N.  Y.  S.  R  888;  Vni- 
Ud  States  lUum.  Co.  v.  Grant,  55  Hun,  222; 
Western  U.  Teleg.  Co.  v.  New  York,  88  Fed.  Rep. 
552,  opinion  by  Wallace, «/.,  in  United  States 
oircuit  court.  8  L.  R.  A.  449,  2  Inters.  Com. 
Rep.  538. 

We  are  therefore  of  opinion  that  the  judg- 
ment should  he  affirmed,  with  costs. 

All  concur. 


Laura    WOODEN,   Itesfpt., 

V. 

WESTERN    NEW    YORK  &  PENNSYL- 
VANIA R.  CO.,  Appt. 

( ...N.Y ) 

1.   ThA  mere  fikct  of  a  dUTerenoe  as  to 
the  one  designated  to  biinip  the  action 


in  the  provisions  of  the  statutes  of  two  States 
providlnfr  for  the  recovery  of  damagns  for  the 
benefit  of  those  injured  by  the  ne^iifrent  kiUfng- 
of  a  person  is  not  sufficient  to  prevent  the  main- 
tenance of  the  action  in  the  Btate  where  the 
accident  did  not  occur  it  the  statutes  are  other- 
wise substantially  the  same. 

8.  The  plalnttg  in  an  action  to  recover 
damages  for  the  benefit  of  those  in- 
jured by  the  negligent  killing  of  a  per- 
son which  is'broufrht  outside  of  the  8tate  where 
the  accident  occurred  in  the  courts  of  a  State 
which  enforce  the  liability  because  of  the  simi- 
larity of  its  statutes  to  those  of  the  former  Btate, 
must  be  the  person  desiernated  by  the  statutes  of 
the  State  where  the  injury  occurred. 

8.  The  fikctthatthe  amount  of  recovery 
for  the  negligent  killing  of  a  person  is 
limited  in  the  lex  fori  and  unlimited  in  the  lex 
loci  does  not  make  the  statutes  of  the  two  States 
BO  dissimilar  that  the  remedy  will  not  be  enforced 
in  the  former  State;  but  the  amount  that  can  be 
recovered  will  be  goveroedby  the  lexfori^  at 
least  where  the  killing  was  done  by  one  of  its 
corporations. 

(March  10, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Superior  Court  of 
Buffalo  overruling  a  demurrer  to  the  oomplaint 
in  an  action  brought  to  recover  damages  for 
personal  injuries  resulting  in  death  and  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  John  G.  Blilbarn,  for  appellant: 

The  death  of  the  plaintiff's  husband  having 
occurred  in  Pennsylvania  an  action  will  onlv 
lie  in  this  State  if  the  legislation  of  Pennsyl- 
vania imposes  a  liability  for  negligently  caus- 
ing the  death  of  a  person  similar  to  the  liabil- 
ity imposed  by  the  Statute  of  this  State. 

Leonard  v.  Columbia  Steam  JVVic.  Co.  84  N. 
Y.  48;  Debevoise  v.  New  York,  L.  E.  A  If.  E. 
Co.  98  N.  Y.  877. 

It  was  incumbent  upon  the  plaintiff  to  allege 


NOTB.—  »r/i€n  personal  represenlatives  of  a  deceased 
party  may  hrifig  action. 

When  the  statute  of  a  State  gives  a  remedy  for 
the  death  of  a  person  caused  by  the  neglifrence  of 
another,  and  provides  that  the  action  shall  be 
brought  by  the  personal  representative  of  such 
deceased  person,  the  personal  representative  ap- 
pointed in  a  State  other  than  that  wherein  the  death 
occurred  may  bring  such  action  in  the  courts  of 
the  State  in  which  he  was  so  appointed.  Dennick 
v.  New  Jersey  Cent.  R.  Co.  108  U.  8.  U,  26  L.  ed.  439. 

When  lex  fori  g<ivem8. 

In  New  York  State  the  party  suffering  the  pecun- 
iary loss  must  bringlthe  action.  This  relates  only  to 
the  form  of  the  remedy,  and  the  lex  fori  governs 
in  all  matters  relating  to  the  remedy  itself.  Thorn- 
ton V.  Western  Keserve  Farmers  Ins.  Co.  81  Pa.  531; 
Dennick  v.  New  Jersey  Cent.  R.  Co.  103  U.  S.  11,  24 
L.  ed.  439;  Knight  v.  West  Jersey  R.  Co.  108  Pa.  250; 
Lodge  V.  Phelps,  1  Johns.  C^.  138;  Foss  v.  Nutting, 
14  Gray,  484. 

The  lex  fori  governs  the  nature,  extent  and  char- 
acter of  remedies:  who  shall  be  proper  parties  to  a 
suit,  the  mode  of  procedure  and  the  execution  of 
judgments.  These  matters  are  reirulated  solely 
and  exclusively  by  the  law  of  the  place  where  the 
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action  is  instituted.  Story,  Confl.  L.  IB  24S,  263, 568, 
568. 

Questions  as  to  who  are  the  proper  parties  to 
suits  relate  rather  to  the  form  of  the  remedy  than 
to  the  right  and  merit  of  the  claim,  and  are  there- 
tore  to  be  determined  by  the  law  of  the  forum. 
Kirkland  v.  Lowe,  33  Miss.  428;  Orr  v.  Amory,  11 
Mass.  25;  Leonard  v.  Columbia  Steam  Nav.  Co.  84 
N.  Y.  48;  Chicago,  St.  L.  &  N.  O.  K.  Co.  v.  Doyle.  80 
Miss.  977, 8  Am.  &  Eng.  R.  R.  Cas.  171;  Sehna  R.  Co.  v. 
Laoey,  49  Ga.  106:  Bank  of  the  United  States  v.  Don- 
nally,  33  U.  S.  8  Pet.  881,  8  L.  ed.  974;  McClees  v. 
Burt,  5  Met.  198. 

The  construction  given  by  the  courts  of  another 
State  to  the  statutes  of  that  State  should  control  in 
the  tribunals  of  a  sister  State.  Jessup  v. Carnegie,  80 
N.  Y.  441, 10  N.  Y.  Week  Dig.  150;  Hunt  v.  Hunt, 
72  N.  Y.  218;  Hoyt  v.  Sheldon,  3  Bosw.  267,  5  Bosw. 
172. 

In  determining  the  Interpretation  to  be  placed 
upon  a  statute.  It  Is  important  to  ascertain  whether 
the  courts  of  the  enacting  State  have  considered  the 
subject  and  the  construction  which  has  been 
placed  upon  it.  Ordinarily  the  courts  of  a  sister 
State  would  feel  bound  to  respect  the  decision  thus 
made  and  should  not  reconsider  the  subject.  This 
course  has  been  substantially  pursued  in  the  state 
and  federal  courts,  and  any  other  rule  would  lead 
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and  prove  a  statutory  right  in  Pennsylvania  to 
maintain  this  action  similar  to  the  statutory 
right  in  this  State.  ' 

Debewise  v.  New  TorJr,  L.  E.  &  W.  R  Co. 
supra. 

If  the  Pennsylvania  Statute  is  similar  in  its 
import  and  character  to  our  Statute  then  only 
the  executor  or  administrator  of  the  decedent 
can  maiutain  this  action. 

Code  Civ.  Proc.  §  1902. 

Plaintiff  must  show  by  clear  and  unequivo- 
cal allegations  her  right  to  maintain  this  action 
in  the  capacity  in  which  she  brings  it. 

Clark  y.  Dillon,  97  N.  Y.  870. 

The  widow  of  the  decedent  cannot  maintain 
an  action  of  this  nature  in  this  State  though 
she  may  be  the  partv  designated  bv  the  Penli- 
sylvania  Statute,  and  the  court  holds  that  the 
complaint  sufficiently  shows  this. 

If  the  action  can  be  maintained  at  all,  the 
lex  fori  must  govern  as  to  the  proper  party  to 
bring  the  suit. 

The  cause  of  action  created  by  these  Statutes 
is  an  entirely  new  one;  the  Statute  in  each 
State  is  its  original  source. 

Hegerich  v.  Keddie,  99  N.  Y.  258. 

There  are  two  possible  views  of  first  import- 
ance which  may  be  taken:  (1)  that  the  desig- 
nation of  the  party  to  bring  the  action  is  an  in- 
tegral part  of  the  right  created  b^  the  statute, 
or  (2)  that  it  is  a  matter  pertaining  merely  to 
the  remedy,  the  right  created  being  vested  in 
the  beneficiaries  named. 

If  the  first  view  be  the  true  one  and  the  right 
i 


of  action  is  given  to  the  widow,  though  the  re- 
covery is  for  the  benefit  of  herself  and  chil- 
dren, we  do  not  see  how  she  can  enforce  it  in 
a  State  whose  legislation  gives  the  right  of  ac- 
tion to  the  executor  or  administrator. 

mher  V.  West  Jersey  B.  Co.  4  L.  R.  A.  261.126 
Pa.  206,  41  Am.  &  Eng.  R.  R.  Cas.  508,  note. 

If  the  view  thajD  the  designation  of  the  party 
to  bring  the  suit  for  the  beneficiaries  is  a  mat- 
ter pertaining  to  the  remedy  merely  be  deemed 
to  be  the  true  one,  then  it  would  seem  to  fol- 
low that  the  lex  fori  must  govern  and  this  ac- 
tion should  have  been  brought  by  the  plaintiff 
in  her  capacity  as  administratrix. 

Whitford  v.  Panama  R.  Co.  28  N.  Y.  465; 
Story,  Confl.  L.  ^§  558,  566  et  s^q.;  Wharton, 
Confl.  L.  §  719;  Stoj^eman  v.  BrteR  Co.  52  N. 
Y.  429;  Andrews  v.  Berriot,  4  Cow.  508.  note 
10;  Hank  of  United  States  v.  DonnaUy,  83  U. 
S.  8  Pet.  872,  8  L.  ed.  978;  Smith  v.  Spinolla, 
2  Johns.  198. 

In  our  State  the  recovery  is  limited  to  the 
pecuniary  damages  resulting  from  the  deced- 
ent's death,  not  exceeding  $5,000,  whilst  tiie 
recovery  in  Pennsylvania  is  unlimited. 

This  is  such  a  radical  difference  that  the  two 
Statutes  cannot  be  said  to  be  similar  within  the 
meaning  of  Leanard  v.  Columbia  Steam  Nao.  Co. 
84  N.  Y.  48. 

Ask  V.  Baltimore  R.  Co.  72  Md.  144;  St. 
Louis,  I.  M.  db  S.  R.  Co.  v.  MeCormick,  71 
Tex.  660;  McCarthys.  Chicago,  R.  1.  <fe  P.  R. 
Co.  18  Kan.  46;  Vawter  v.  Missouri  Pae.  R.Co. 
84  Mo.  679;  Datisv.  New  York  dtN.  E.  R.  Co. 


to  confusloQ.  operate  injurioualy.  in  many  cases, 
and  would  be  in  direct  hostility  to  the  oomity 
which  Is  due  to  the  authority  which  is  conferred 
upon  the  lawfully  constituted  tribunals  of  a  sov- 
ereifirn  State.    Jessup  v.  Carnegie,  WKpra. 

The  statutes  giving  an  action  for  damages  result- 
ing from  death  caused  by  culpable  negligence  do 
not  apply  where  the  injury  was  committed  in  an- 
other  State,  unless  it  is  proved  that  the  laws  of  that 
-  Atate  were  similar  in  character  with  the  law  of  the 
State  where  the  action  is  brought  Whitford  v. 
Panama  R.  Co.  28  N.  Y.  465;  Beach  v.  Bay  State  S. 
B.  Co.  80  Barb.  438;  Crowley  v.  Panama  R.  Co.  Id. 
W;  McDonald  v.  Mallory,  77  N.  Y.  547. 

Actions  for  damages  for  causing  death  are  crea- 
tions of  Statute.  2  Wait,  Act.  &  Def .  471;  2  Thomp. 
Neg.  VSiZ^  note. 

Our  statutes  giving  a  right  of  action  in  such 
eases  have  no  extraterritorial  eifect,  nor  can  our 
courts  infer  or  presume  that  a  simillar  statute 
exists  in  the  State  or  country  where  the  death  was 
<»u8ed  and  occurred.  The  only  presumption  that 
can  be  indulged  is  that  the  common  law  exists 
there.  Whitford  v.  Panama  R.  Co.,  Crowley  v. 
Panama  R.  Co.  and  Beach  v.  Bay  State  Steamboat 
Co.  9Upra;  McDonald  v.  Mallory,  77  N.  Y.  646;  Leon- 
ard v.  Columbia  Steam  Nav.  Co.  84  N.  Y.  48;  WUcox 
Silver  PUte  Co.  v.  Green,  9  Hun,  347;  White  v. 
Knapp,  47  Barb.  649;  Holmes  v.  Broughton,  10 
Wend.  75;  Harris  v.  White,  81  N.  Y.  632;  Van  Voor- 
his  V.  BrintnaU,  86  N.  Y.  18;  People  v.  Chase,  28 
Hun,  810;  A  bell  v.  Douglass.  4  Deniu,  805;  Starr 
V.  Peck,  1  Hill,  27a 

The  doctrine  that  an  action  will  lie  when  the 
common  law  or  the  statutes  of  different  States  or 
countries  correspond  is  sustained  by  numerous  au- 
thorities.   Madrazo  v.  Willes,  3  Bam.  &  Aid.  858; 
Melan  v.  Duke  de  Fitzjames,  1  Bos.  &  P.  138:  Mostjm  j 
V.  Fabrigas,  1  Cowp.  161,  2  Smith,  Lead.  Cas.  9th  Am.  I 
ed.  963;  Shipp  v.  McCraw,  7  N.  C.  463:  Wall  v.  Hoe-  I 
kins,  27  N.  C.  177;  Stout  v.  Wo;.d,  I  Blackf  .  71.  I 
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AeoZ  party  in  interest  must  Itrtng  suit. 

The  immediate  and  in  some  respects  the  most  im- 
portant consequence  of  the  rule  that  ''every  action 
must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,'^  is  this:  Whenever  a  thing  in  action  is 
assignable,  the  assignee  thereof  must  sue  upon  it  in 
his  own  name.    Pom.  Remedies,  6 120. 

Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  that  an  executor 
or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue- 
without  Joining  with  him  the  person  for  whose  ben- 
efit the  action  is  proseouted.  N.  Y.  Code  Civ.  Proc. 
1449. 

The  former  chancery  practice  is  now  adopted  as 
to  making  parties.  Wallace  v.  Eaton,  5  How.  Pr. 
99:  Hollenbeck  v.  Van  Valkenburgh,  Id.  284;  Voor- 
hlsv.Childs,17N.Y.364. 

An  action  is  properly  brought  In  the  name  by 
which  the  party  is  generally  Imown.  Cooper  v. 
Burr,  45  Barb.  9. 

RiOe  governing  the  survivability  of  things  in  action. 

The  rules  of  the  common  law  still  determine  the 
sur\'Ivabi]ity  of  actions  for  torts,  except  where  the 
law  has  been  specially  modified  or  changed  by  stat- 
ute. The  whole  scope  and  design  of  the  statute  is 
to  extend  a  remedy  already  accrued,  to  the  repre- 
sentatives of  a  deceased  party,  and  provide  for  the 
survival  only  of  an  existing  cause  of  action.  Hege- 
rich v.  Keddie,  99  N.  Y.  261, 282. 

The  qualities  of  assignability  and  survivability 
are  tests  of  each  other,  and  have  been  declared  by 
the  court  of  appeals  to  be  con  vertible  terms.  Blake 
V.  Griswold,  6  Cent.  Rep.  771, 104  N.  Y.  618, 616. 

The  assignability  and  survivability  of  things  in 
action  have  frequently  been  held  to  be  convertible 
terms,  and  perhaps  furnish  as  clear  and  intelligible 
a  rule  to  determine  what  injuries  to  property  rights 
or  interests  survive,  as  it  is  possible  to  lay  down. 
Hegerich  v.  Keddie,  99  N.  Y.  258. 
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3  New  Eng.  Rep.f406,  143  Mass.  801;  (yEeH^y 
V.  New  York  <t  N,  B.  R,  Co.  (R  I.)  42  Am. 
4fe  Eng.  K.  R.  Cas.  50;  The  Alaska,  ISO  U.  S. 
301.  32  L.  ed.  923. 

Mr.  Harlow  C.  Curtiss,  for  respondent: 

The  Statutes  of  the  State  of  Pennsylvania 
have  created  a  cause  of  action  in  favor  of  the 
widow,  as  trustee  for  the  benefit  of  herself  and 
of  the  children  of  her  deceased  husband,  when- 
ever the  death  of  said  husband  shall  have  been 
occasioned  by  unlawful  violence  or  negligence, 
the  proceeds  to  be  distributed  when  recovered, 
as  in  cases  of  intestacy. 

Huntingdon  db  B.  T.  R.  Go.  v.  Deckar,  84 
Pa.  419. 

A  cause  of  action  for  wrongfully  causing  the 
death  of  a  person,  accruing  and  given  by  the 
statute  of  one  State  or  country,  may  be  en- 
forced in  anv  other  State  or  country  where  ju- 
risdiction of  the  parties  can  be  obtained,  pro- 
vided that  the  laws  of  both  countries  corres- 
pond or  substantially  concur  in  giving  a  right 
of  action  for  the  injury  complained  of. 

Leonard  v.  Columbia  Steam  Nav.  Go.  84  N.  Y. 
48;  Dennick  v.  New  Jersey  Gent.  R.  Co.  103  U. 
S.  11,  26  L.'  ed.  439;  Stallkveclit  v.  Pennsyl- 
vania R.  Go.  13  Hun,  451;  Burns  v.  Grand 
Rapids  &  1.  R.  Co.  12  West.  Rep.  688, 118  Ind. 
169;  McDonald  v.  MaUory,  77  N.  Y.  546;  De- 
bewise  v.  New  York,  L.  E.  <fe  W.  R.  Co.  98  N. 
Y.  877;  Knight  v.  West  Jersey  R.  Co.  108  Pa. 
250;  Whitford  v.  Panama  R.  Co.  28  N.  Y.  465; 
Beach  v.  Bay  State  S.  B.  Co.  30  Barb.  483; 
Crowley  v.  Panama  R.  Co.  30  Barb.  99. 

Where  a  cause  of  action  given  by  a  foreifi^n 
statute  is  transitory,  and  there  is  an  existing 
statute  in  this  State  to  the  same  geoeral  pur- 
port, an  action  to  recover  on  such  cause  of  ac- 
tion may  be  maintained  in  a  court  of  this 
State. 

Catanagh  v.  Ocean  Steam  Nav.  Co,  19  N.  Y. 
Civ.  Proc.  391;  Robinson  v.  Ocean  Steam  Nav. 
Co.  2  L.  R.  A.  636,  112  N.  Y.  821,  16  N.  Y. 
Civ.  Proc.  255;  The  Hai-ri^urg  v.  Rickards, 
119  U.  S.  199,  30  L.  ed.  858;  McDonald  v. 
Matlory,  77  N.  Y.  546;  Leonard  v.  Columbia 
Steam  Nav.  Co.  84  N.  Y.  48. 

Comity  will  enforce  rights  not  in  their  nat- 
ure local  and  not  contrary  to  the  policy  of  the 
government  of  the  tribunal,  no  matter  where 
arising,  and  without  regard  to  whether  they  are 
of  common-law  or  statutory  origin. 

UsJier  y.  West  Jersey  R.  Co.  4  L.  R.  A.  261. 
126  Pa.  206;  Pattan  v.  Pittsburgh,  C.  dhSt.  L. 
R.  Co.  96  Pa.  169;  Knight  v.  WestJen^  R.  Co. 
108  Pa.  250. 

Wherever  by  either  the  common  law  or  the 
staute  law  of  a  State,  a  right  of  action  has 
become  fixed,  and  a  legal  liability  incurred, 
4hat  liability  may  be  enforced,  and  the  right  of 
action  pursued  in  any  court  which  has  juris- 
diction of  such  matters,  and  can  obtain  juris- 
diction of  the  parties. 

Dennick  v.  New  Jersey  Cent.  R.  Co.  103  U. 
S.  11,  26  L.  ed.  439. 

The  cause  of  action  arose  where  the  tort  was 
committed  which  caused  the  death.  The  de- 
cisions of  the  Pennsylvania  courts  and  the  pro- 
visions of  the  Pennsylvania  statutes  are  the 
laws  gcivemin^  this  cause  of  action,  to  enforce 
the  remedy  given  by  the  Pennsylvania  stat- 
ute. 

Hunt  v.  Hunt,  72  N.  Y  236;  Jesmp  v.  Car- 
13  L.  R  A. 


negie,  SON.  Y.  440;  Robin^nv.  Oceanic SUam 
Nav.  Go.  2  L.  R.  A.  636,  112  N.  Y.  821;  Leon- 
ard V.  Columbia  Steam  Nav.  Go.  supra;  Van- 
deventer  v.  New  York  dtN.  H.  R.  Go.  27  Barb. 
244;  Gavanagh  v.  Ocean  Steam  Nav.  Co.  supra. 

The  statutes  of  the  States  of  New  York  and 
Pennsylvania  in  regard  to  such  actions  are  cer- 
tainly of  similar  import  and  character,  and  the 
similarity  is  such  as  to  authorize  the  conclu- 
sion that  they  are  founded  upon  the  same  prin- 
ciples and  possess  the  same  general  attributes 
and  purpose  and  aim. 

Books  V.  Danville  Borough,  95  Pa.  153:  Hege- 
rich  V.  Keddie,  99  N.  Y.  267;  Dickins  v.  Jflew 
York  Cent.  R.  Co.  23  N.  Y.  158;  Yertore  v. 
WiswaU,  16  How.  Pr.  8. 

Absence,  in  the  foreign  Statute  of  Limita- 
tion, as  to  amount  of  damages  recoverable  for 
death  caused  by  negligence  is  not  a  dissimi- 
larity. 

Dennick  v.  New  Jersey  Gent.  R.  Co.  108  U. 
S.  11,  26  L.  ed.  439. 

Finch,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  an  interlocutory  judg- 
ment overruling  a  demurrer  and  determining 
that  the  complaint  assailed  stated  a  good  cause 
of  action.  That  pleading  alleged  that  the 
plaintiff  was  and  is  a  resident  of  this  State,  and 
the  defendant  a  corporation  created  and  exist- 
ing under  our  laws.  The  contest  thus  is  be- 
tween a  resident  individual  and  a  domestic  car- 
poration.  The  latter  owned  and  operated  a 
line  of  railroad  extending  beyond  our  bound- 
aries into  the  adjoining  State  of  Pennsylvania, 
and  the  complaint  alleged  that  in  that  State 
the  plaintiff's  huslmnd  was  killed  by  the  neg- 
ligence of  the  defendant  Company.  The  com- 
plaint further  averred  that  the  statutes  of  that 
State  gave  a  right  of  action  for  the  injury  sus- 
tained by  the  widow  and  children:  that  tbe 
remedy  could  be  enforced  in  the  name  of  the 
former  as  plaintiff,  but  for  her  own  benefit  and 
that  of  the  children;  and  that  such  Statute  was 
of  similar  import  to  that  existing  in  our  own 
jurisdiction.  Judgment, was  thereupon  demand- 
ed for  damages  in  the  sum  of  $20,000.  The 
demurrer  interposed  raised  two  objectioLs: 
first,  that  the  statutes  of  the  two  States  wi*re 
not  similar,  but  different;  and  second,  that  the 
action  could  not  be  maintained  here  in  tbe 
name  of  tbe  widow,  but  only  in  that  of  an  exec- 
utor or  administrator  of  the  deceased;  and  the 
final  result  sought  to  be  established  was  that 
the  widow  could  not  maintain  an  action  tn  this 
St^te  because  that  is  contrary  to  our  Statute, 
and  that  the  administratrix  could  not  because 
that  is  contrary  to  the  Pennsylvania  Statute: 
and  so  there  is  no  remedy  whatever  in  our 
jurisdiction. 

Certain  propositions  essential  to  the  inquiry 
before  us  have  been  explicitly  determined  in 
McDonald  v.  MaUory,  77  N.  Y.  546,  and  net-d 
no  other  citation  for  their  support.  That  case 
held  that  the  liability  of  a  person  for  his  acts, 
whether  wrongful  or  negligent,  depends  in  gen- 
eral upon  the  law  of  the  place  in  which  the 
acts  were  committed;  that  actions  for  injuries 
to  the  person  in  another  State  are  sustained  here 
without  proof  of  tbe  lex  loci,  because  they  are 
permitted  by  the  common  law  which  is  pre- 
sumed to  exist  in  the  foreign  State;  that  such 
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presumption  does  not  arise  where  the  ri^ht  of 
action  depends  upon  a  statute  which  confers  it; 
and  that  in  such  case  the  action  can  only  be 
maintained  here  by  proof  that  the  statutes  of 
the  State  in  which  the  injury  occurred  give  the 
right  of  action,  and  are  similiar  to  our  own. 
Upon  the  question  of  similarity  we  have  also 
held  that  the  two  statutes  need  not  be  identical 
in  their  terms,  or  precisely  alike,  but  it  is 
-enough  if  thev  are  ol  similar  import  and  char- 
acter, founded  upon  the  same  principle,  and  pos- 
sessing the  same  general  attributes.  Leonard 
V.  Columbia  Steam  Nav.  Go,  84  N.  Y.  58.  It  is 
quite  evident  that  the  two  Statutes  are  of  similar 
import.  They  are  founded  upon  the  same  prin- 
ciple, are  aimed  at  the  same  evil,  construct  the 
same  sort  or  kind  of  action,  and  give  it  for  the 
benefit  of  the  same  class  of  individuals.  In 
both  ihe  utter  failure  of  redress  at  common  law 
where  the  injury  ended  in  death  was  the  in- 
justice for  which  a  remedy  was  enacted;  and 
in  both  the  new  action  was  given  for  the 
benefltrof  those  who  had  suffered  an  Id  jury  as 
the  consequence  of  the  wrong.  This  fuDda- 
mental  agreement  in  the  main  and  substantial 
characteristics  of  the  two  Statutes  is  not  affect 
ed  by  the  differences  of  detail  which  the  de- 
murrer points  out.  The  first  is  that  by  the  lex 
loci  the  proper  person  to  bring  this  action,  and 
the  only  person  who  can  maintain  it,  is  the 
widow;  while  by  our  law  the  right  of  action  is 
given  to  the  executor  or  administrator.  But  it 
is  given  to  the  latter  not  in  his  broad  represen- 
tative character,  but  solely  as  trustee,  in  a  case 
like  the  present,  for  the  widow  and  children. 
Henerich  v.  Keddie,  99  N.  Y.  iJ67.  It  is  not  a 
rieht  which  survives  to  the  personal  represen- 
tatives, but  a  right  created  anew.  The  real 
parties  in  interest, — those  whose  injury  is  re- 
dressed, whose  right  is  vindicated,  to  whom  all 
damages  go,— are  one  and  the  same  in  both 
forums.  If  the  formal  parties  are  different, 
the  substantial  and  real  parties  are  identical, 
and  the  difference  in  the  trustee  appointed  by 
the  law  to  represent  their  right  is  not  such  a 
difference  as  to  bar  our  tribunals  from  their  ju- 
risdiction, or  make  the  two  Statutes  dissimilar 
under  the  rule. 

It  is  clHimed,  however,  that,  even  in  that 
event,  the  right  of  action  accruing  in  the  place 
of  the  transaction  can  only  be  enforced  in  our 
jurisdiction  under  our  remedial  forms,  and  .so 
should  have  been  brought  by  the  plaintiff,  not 
as  widow,  but  as  administratrix,  to  which  office 
she  had  been  appointed  in  this  State.  But  it 
must  not  be  forgotten  that  the  cause  of  action 
sued  upon  is  the  cause  of  action  given  by  the 
lex  loci,  and  vindicated  here  and  in  our  tribunals 
upon  principles  of  comity.  Lemmrdy.  Colum- 
bia Steam.  j\av.  Co.  84  N.  Y.  58,  supra.  That 
cause  of  action  is  given  to  the  widow  in  her 
own  right  and  as  tru.stee  for  the  children,  and 
we  open  our  courts  to  enforce  it  in  favor  of  the 
party  who  has  it,  and  not  to  establish  a  cause 
of  action  under  our  Statute  which  never  in  fart 
arose.  We  refer  to  the  lex  fori,  and  measure  it 
by  and  compare  it  with  the  lex  loci,  I  think,  for 
two  reasons. — one,  that  the  party  defendant 
may  not  be  subjected  to  different  and  varying 
responsibilities;  and  the  other,  that  we  may 
18  L.  R.  A. 


know  that  we  are  not  lending  our  tribunals  to 
enforce  a  right  which  we  do  not  recognize,  and 
which  is  against  our  own  public  policy;  and 
we  do  not  refer  to  our  law  as  creating  the  cause 
of  action  which  we  enforce.  It  is  the  cause  of 
action  created  and  arising  in  Pennsylvania 
which  our  tribunals  vindicate  upon  pnnciples 
of  comity;  and,  therefore,  must  be  prosecuted 
here  in  the  name  of  the  party  to  wnom  alone 
belongs  the  right  of  action;  and  that  rule  the 
courts  of  Pennsylvania  enforce  where  the  cause 
of  action  arises  here,  by  permitting  it  to  be 
brought  by  the  executor  or  administrator  to 
whom  by  our  law  the  right  is  given,  although 
not  by  their  own.  Usher  y.  West  Jersey  B.  Co. 
126  Pa.  207,  4  L.  R.  A.  261. 

But  the  second  difference  relied  on  is  that  in 
Pennsylvania  there  is  no  restriction  upon  the 
amount  of  damages  which  may  be  recovered, 
while  in  our  State  they  cannot  exceed  $5,000. 
That  restriction  pertains  to  the  remedy,  .rather 
than  the  right.  Denniek  v.  West  Jersey  Cent.  R. 
Co.  108  U.  S.  11,  26  L.  ed.  439.  It' is  a  lim- 
itation upon  the  discretion  of  the  jury  in  fixing 
the  amount  of  damages,  but  not  upon  the  right 
of  action,  or  its  inherent  elements  and  char- 
acter. The  restriction  indicates  our  public 
policy 'as  to  the  extent  of  the  remedy,  and  the 
plavptiff  who  chooses  to  avail  herself  of  our  re- 
medial procedure  must  submit  to  our  remedial 
limitations,  and  be  content  with  a  judgment 
beyond  which  our  courts  cannot  go.  They 
cannot  exceed  it  in  a  case  arising  here,  and  no 
principle  of  comity  requires  them  to  enlarge 
the  remedy  which  the  plaintiff  voluntarilv 
seeks.  There  may  be  —there  very  possibly  is 
—an  exception  to  that  rule,  restmg  upon  its 
own  peculiar  reasons,  in  a  case  where  the  de- 
fendant is  not,  as  here,  a  domestic  corporation, 
formed  under  our  law,  and  so  entitled  to  the 
benefit  of  our  remedial  limitations,  but  is  a 
corporation  of  the  State  within  whose  juris- 
diction the  cause  of  action  arose,  and  by  whose 
law  no  restriction  upon  the  amount  of  dam- 
ages is  permitted  or  enacted.  We  do  not  de- 
cide that  Question;  but  the  same  reasoning 
which  would  expose  such  a  corporation  to  the 
law  of  its  own  jurisdiction  would  serve  equal- 
ly to  justify  the  right  of  the  domestic  corpora- 
tion to  be  protected  by  the  remedial  limitations 
of  its  jurisdiction.  The  difference  between 
the  two  Statutes,  therefore,  does  not  strictly 
affect  the  rule  of  damages,  but  rather  the  ex- 
tent of  damuges;  atid  that  ext<*nt,  as  limited  or 
unlimited,  does  not  enter  into  any  definition 
of  the  right  enforced,  or  the  cause  of  action 
permitted  to  be  prosecuted ;  and  so  the  causes 
of  action  in  the  two  forums  are  not  thereby 
made  dissimilar. 

These  views  lead  to  an  afl3rmance  of  the  in- 
terlocutory judgment.  That  judgment  should 
he  affirftifd,  with  costs,  but  with  leave  to  the 
defendant  to  withdraw  the  demurrer  and  plead 
anew  within  twenty  days  after  service  of  a  copy 
of  the  judgment  entered  upon  filing  the  retnii- 
titur,  and  upon  payment  of  the  costs  of  the 
action  from  the  interposition  of  the  demurrer  to 
that  date. 

All  concur. 
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*Oiir  State  Insolvent  Iaw  is  effeetnal  as 
to  nonresidentfl  of  the  State,  bo  far  as  to 
controli  the  dispoeitioa.  of  property  within  our 
Jurisdiction.  A  preferential  oonveyanoe  of 
property  here  situate,  by  contract  made  here, 
may  be  avoided  under  that  law,  notwithstandingr 
the  non residence  of  the  creditor  preferred. 

(July  28. 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ramsey  CounUr  set- 
ting aside  a  transfer  to  it  by  the  J.  H.  Mahler 
Company  of  property  as  security  for  a  debt. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  A.  Sperry  and  Lewis  L. 
Wheelock,  for  appellant: 

Our  Insolvent  Laws  cannot  be  made  applica- 
ble to  a  contract  made  between  a  citizen  of 
this  State  and  a  citizen  of  another  State. 

Wendell  v.  Lebon,  80  Minn.  284;  Gilman  v. 
Lockwood,  71  U.  S.  4  Wall.  409.  18  L.  ed.  432; 
Donnelly  v.  Corbett,  7  N.  Y.  500;  Brighton 
Market  Bank  v.  Merick,  11  Mich.  405;  Ander- 
son V.  Wlieeler,  25  Conn.  608;  Ogden  v.  fl^«7i- 
cfer«,  25U.  S.  12  Wheat.  213,  6L.  ed.  606. 

Mr.  J.  Tu  McDonald,  for  respondent: 

The  law  of  the  place  where  the  contract  is 
made  governs  the  rights  and  liabilities  of  the 
parties. 

Burehard  v.  Dunbar,  82  111.  450,  25  Am. 
Rep.  834;  Brown  v.  American  F.  Co.  31  Fed. 
Rep.  516;  Central  Trust  Co.  v.  Burton,  74  Wis. 
829;  Addison.  Cont.  4th  ed.  ^  241.  noU  1. 

The  contract  in  controversy  was  executed  in 
this  State,  and  in  this  city. 

Our  Insolvent  Law  is  constitutional,  and  it 
makes  void  preferences  made  by  insolvent 
debtors,  as  was  done  in  the  case  at  bar. 

Wfston  V.  Loyhed,  30  Minn.  221. 

Where  the  point  at  issue  in  any  case  was  an- 
alogous to  the  one  at  bar.  it  supports  our  con- 
tention here,  and  we  have  not  found  any  that 
hold  to  the  contrary. 

In  Sturges  v.  Crmcnin^hield,  17  U.  S.  4  Wheat 
122,  4  L.  ed.  529,  State  Insolvent  Laws  were 
adjudged  invalid  as  to  pre  existing  contracts. 

Ogden  v.  Saunders,  26  U.  S.  12  Wheat.  213, 
6  L.  ed.  606,  held  that  such  laws  were  not  un- 
constitutional as  respects  subsequent  contracts 

*Head  note|by  Dickinson,  J, 


between  persons  of  the  same  State,  but  that  t 
discharge  under  them  did  not  affect  nonreffl- 
dent  cr^itors. 

This  result  was  reached  as  said  in  Von  Glahn 
V.  Varrenne,  1  Dill.  515,  upon  the  groQiid, 
largely,  if  not  wholly,  that  every  contract 
made 'in  the  State  has  relation  to  the  existing 
law  of  the  State,  which,  so  to  speak,  beoomes 
part  of  the  contract,  and  since  the  Insolvent 
Law  declfU'es  a  right  on  the  part  of  the  debtor 
to  be  discharged  from  contracts  thereafter 
made,  on  certain  terms,  the  exercise  of  such 
right  cannot  be  said  to  impair  the  obligation 
of  the  contract. 

As  against  citizens  of  other  States,  as  well  a» 
those  of  the  State  where  the  assignment  is 
made,  an  assignment  valid  by  the  laws  of  the 
State  in  which  it  is  made  is  valid  e?erywhere. 

Be  Paige  <fe  8,  Lumber  Co,  31  Minn.  18«; 
Greene  v.  Sprague  Mfg.  Go.  52  Conn.  880;  TtQik 
V.  Kendall,  187  Mass.  866:  Faulkner  y.  Hifman, 
2  New  Eng.  Rep.  181, 142  Mass.  53;  JieWaik'i 
Accounting,  99  K.  Y.  488;  Ockermaa  v.  C'ro«i, 
54  N.  Y.  29;  Smith's  App.  104  Pa.  881;  Zup 
pann  v.  Bauer,  17  Mo.  App.  678;  Holmes  v. 
Bemsen,  4  Johns.  Ch.  460, 1  L.  ed.  902;  Efj/t 
V.  Thompson,  6  N.  Y.  820;  Atfierton  Co.  v. 
Jf?es,  20  Fed.  Rep.  894;  Van  Winkle  v.  Arm- 
strong, 41 N.  J.  Eq.  402;  Varnum  v.  Camp,  18 
K.  J.  L.  826. 

The  lex  loci  rei  siUe  governs  the  construction. 

Story,  Confl.  L.  §  428. 

Here  the  lex  loci  contractus  and  lex  loci  fW 
sita  are  all  in  favor  of  respondent. 

See  Forward  v.  Harris,  80  Barb.  888:  Arnold 
V.  Shade,  8  Phila.  82;  8  Am.  &  Eng.  Encyclop. 
Law,  621,  and  7iote  6. 

In  this  case  the  lex  loci  contractus  must  pre- 
vail 

Wharton,  Confl.  L.  §  871. 

The  validity  of  an  assignment  for  the  bene 
fit  of  creditors  is  govern^  by  the  laws  of  the 
State  of  the  debtor's  domicif,  though  it  em- 
braces real  and  personal  property  situate  in 
other  States. 

D'lternois  v.  Leavitt,  28  Barb.  63;  Liutmwt 
V.  Jenckes,  62  U.  S.  21  How.  126.  16  L.  ed.  55: 
Wickham  v.  Dillon,  2  West.  L.  Mo.  511.  See 
also  Parkinson  v.  Seoville,  19  Wend.  150;  Ffl* 
Baugh  V.  Van  Arsdaln,  8  Cai.  154. 

Dickinson*  J„  delivered  the  opinion  of  the 
court: 

This  action  by  the  assignee  (under  onr  losol- 
vent  Law)  of  an  insolvent  debtor  is  for  the  pur- 
pose of  avoiding  the  transfer  of  personal  prop- 
erty executed  in  writing  by  the  insolvent  \o 
the  defendant,  a  creditor,  as  security  for  the 
debt.    The  conditions  under  which  this  was 


r  f  Note.— >r/i«n  the  lex  lool  Qooems  the  amira^A, 

The  rule  re^rulatioer  the  construction  of  con- 
tracts has  ionff  since  declared  that  the  law  of  the 
country  where  the  contract  \b  made,  called  the  lex 
loci,  must  govern  in  its  construction  and  determine 
its  validity.  Bradshaw  v.  Newman,  1 111.94;  Bound- 
tree  V.  Baker,  62  III.  241;  Haines,  Treatise,  18th  ed. 
142. 

The  place  of  the  contract  is  the  place  where  it  is 
delivered  or  the  banniin  consummated.  Hawley 
18  L.  R.  A. 


V.  Keeler,  68  N.  Y.  114;  Commercial  Bank  v.  War- 
ren, 16  N.  Y.  W7;  Wharton,  Ag.  «  78,  TT;  Addiwo, 
Cont.  16;  Kingston  on  Hull  v.  Fetch,  24  L.  J.  Ezch. 
23;  Honesrman  v.  Marryatt,  26  L.  J.  Ch.  Clft;  BrowD 
v.  New  York  Cent.  R.  Co.  44  N.  T,  79;  Alkln  r. 
Davis,  46  Barb.  44;  Smith  v.  Smftb,  27  N.  H.  tU: 
Real  Estate  Mut.  F.  Ins.  Co.  v.  Roeasle,  1  Qray.SM; 
Weatherby  v.  Covington,  8  Strobh,  L.  27;  Jaek  r. 
Nichols,  6  N.  Y.  178.  See  naU  to  Owood  ▼.  P  ~ 
(Iowa)lL.R.  A.866. 
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made  were  such  that,  by  force  of  the  Insolvent 
Law,  it  was  avoided  by  the  insolvency  pro- 
ceedings, as  an  unlawful  preference,  unless  that 
result  IS  affected  by  the  fact  »that  the  defend- 
ant, thus  preferred,  was  a  nonresident  of  the 
State.  The  contract  was  made  in  this  State, 
and  the  property  in  question  was,  and  still  re- 
mains, here.  The  defendant  (appellant)  dis- 
claims making  any  attack  upon  the  validity  of 
the  law,  or  of  the  assignment;  but  relies  upon 
the  proposition  that,  by  reason  merely  of  its 
nonresidence,  the  Insolvent  Law  had  no  effect 
to  avoid  its  contract.  This  position  of  the  de- 
fendant cannot  be  sustained.  The  contract  in 
question,  made  in  this  State  concerning  prop- 
erty here,  and  to  be  executed  here,  was  subject 
to  the  law  under  which  it  was  made.  Its  legal 
effect  in  no  respect  depended  upon  the  residetice 
of  the  parties.  The  law  under  which  it  was 
made  declared  that,  under  certain  specified 
conditions  (which  are  found  to  have  existed), 
such  a  contract  should  be  void,  legally  inef- 
fectual as  a  transfer  of  the  property.  The 
legal  effect  of  invalidity  followed  from  the  con- 
ditions specified  in  the  law,  and  which  the 
parties  must  be  deemed  to  have  had  in  contem- 
plation .  That  law  makes  no  exception  in  favor 
of  nonresidents  entering  into  such  contracts 
here.  The  property  is  still  here,  subject  to 
our  jurisdiction.  As  to  that  property,  the  court 
is  exercising  its  jurisdiction  in  the  enforcement 
of  the  law  under  which  tbe  contract  was  made. 
This  enforcement  of  the  law,  by  the  legal  ap- 
propriation of  the  property  within  our  jurisdic- 
tion to  the  payment  of  the  debts  of  the  insol- 
vent, does  not  involve  the  giving  of  an  extra- 
territorial effect  to  the  Statute. 

The  appellant  relies  in  support  of  its  conten- 
tion upon  Ogdea  v.  Saunders,  25  U.  S.  12 
Wheat.  213,  6  L.  ed.  606,  and  other  decisions 
of  the  same  court,  and  upon  what  is  said  in 
Wendell  v.  Ldxm,  30  Minn.  234.  But  a  later  de- 
cision of  the  Supreme  Court  of  the  United 
States  removes  whatever  seeming  support  the 
language  of  prior  decisions  may  nave  afforded 
for  such  a  proposition  as  that  here  contended 
for.  Denny  v.  Bennett,  128  U.  S.  489.  32  L.  ed. 
491.  That  was  an  action  for  conversion  prose- 
cuted by  the  assignee  of  an  insolvent  debtor 
against  the  United  States  marshal,  who,  after 
the  assignment  under  our  Insolvent  Law,  and 
after  the  assignee  had  acquired  actual  or  con- 
structive possession  of  certain  personal  proper- 
ty embraced  in  the  assignment,  seized  the  same 
bv  virtue  of  an  attachment  issued  out  of  the 
circuit  court  of  the  United  States  in  an  action 
against  the  insolvent  by  nonresidents  of  this 
State.  The  plaintiff  recovered  judgment  in 
this  court,  which  was  afiSrmed  in  the  Supreme 
Court  of  the  United  States.  That  court  stated 
the  principal  question  to  be  decided  as  being 
whether  our  Insolvent  Law  was  repugnant  to 
the  Constitution  of  the  United  States,  so  far  as 
it  affects  citizens  of  other  States.  The  argu- 
ment of  the  plaintiff  in  error  was  to  the  point 
(aside  from  that  based  on  the  doctrine  of  the 
inviolability  of  contracts)  that  such  a  statute 
can  have  no  extraterritorial  operation,  and  can- 
not, therefore,  be  binding  on  creditors  living  in 
a  different  State  from  that  of  the  debtor,  and 
of  the  situs  of  his  property;  and  that  is  the 
point  of  the  appellant's  argument  in  this  case. 
The  court,  referring  to  its  former  decisions,  in- 
It  L.  R.  A. 


eluding  Ogden  v.  Saunders^  said:  "The prop- 
osition Ijnng  at  the  foundation  of  all  these  de- 
cisions is  that  a  statute  of  a  State,  being  with- 
out force  in  any  other  State,  cannot  discharge 
a  debtor  from  a  debt  held  by  a  citizen  of  such 
other  State.  .  .  .  The  substance  of  the  re- 
strictive principle  ^oes  no  further  than  to  pro- 
hibit, or  to  make  invalid,  the  discharge  of  a  , 
debt  held  by  a  citizen  of  another  State  than 
that  where  the  court  is  sitting,  who  does  not  ap- 
pear and  take  part  or  is  not  otherwise  brought 
within  the  jurisdiction  of  the  court  granting 
tbe  discharge.  In  other  words,  whatever  the 
court  before  whom  such  proceedings  are  had 
may  do  with  regard  to  the  disposition  of  the 
property  of  the  debtor,  it  has  no  power  to  re- 
lease him  from  the  obligation  of  a  contract 
which  he  owes  to  a  resident  of  another  State 
who  is  not  personally  subjected  to  the  juris- 
diction of  the  coui't.  Anyone  who  will  take 
the  trouble  to  examine  all  these  cases  will  per- 
ceive that  the  objection  to  the  extraterritorial 
operation  of  a  State  Insolvent  Law  is  that  it 
cannot,  like  the  Bankrupt  Law  passed  by  Con- 
gress under  its  constitutional  grant  of  power, 
release  all  debtors  from  the  obligation  of  the 
debt.  The  authority  to  deal  with  the  property 
of  the  debtor  within  the  State,, so  far  as  it  does 
not  impair  the  obligation  of  contracts,  is  con- 
ceded; but  the  power  to  release  him,  which  is 
one  of  the  usual  elements  of  all  Bankrupt  Laws, 
does  not  belong  to  the  Legislature,  where  the 
creditor  is  not  within  the  control  of  the  court. 
Tbe  Minnesota  Statute  makes  no  provision  for 
any  such  release.  The  creditor  who  became 
such  after  the  Statute  was  passed  cannot  com- 
plain that  the  obligation  of  his  contract  is  im- 
paired because  the  law  was  a  part  of  the  con- 
tract at  the  time  he  made  it.    .    .    ." 

This  decision  recognizes  our  Insolvent  Law 
as  being  effectual  as  to  nonresidents  as  well  as 
to  residents  of  the  State,  so  far  as  it  controls 
the  disposition  of  propertv  within  our  jurisdic- 
tion. The  decision  in  WendeU  v.  J^ebon  is  to 
tbe  same  effect,  and  is  an  authority  opposed  to 
the  contention  of  the  appellant  here. 

Judgment  afflrmed. 


Jacob  TABERT,  Bespt,, 

V. 

g;c.  cooley,  Appt. 

(....Minn ) 

*npon  the  trial  of  an  action  for  mali- 
doiui  prosecution  the  plaintiff*  when  at- 

*Head  note  by  CoLiiiNS,  J. 


Note.— Afoliciotw  proaecfulion;  what  must  be  shown. 

To  sustain  an  action  on  the  case  for  a  malioious 
proeecution,  four  points  must  concur,  the  absence 
of  either  of  which  wlli  be  fatal  to  the  rifirht  of  the 
plaintiff  to  recover:  (1)  falsehood  in  the  demand; 
(2)  want  of  probable  cause;  (8)  malice  In  the  de- 
fendant: (4)  damaffe  to  the  plaintiff.  3  BL  Com. 
(Chltty'B  ed.)  *ia6,  note  13. 

This  question  of  probable  cause,  or  reasonable 
spround  for  suspicion,  whether  It  arises  in  actions 
for  malicious  prosecution  or  false  imprisonment, 
is  one  of  law.  unless  the  evidence  out  of  which  it 
arises  is  oonflictluK;  in  which  event  it  is  the  duty 
of  the  court  to  instruct  the  Jury  what  facts,  if 
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tempting  to  establteh  a  want  of  probable  cause, 
is  not  conflned  to  proof  of  such  facts  as  be  can 
afflrmativoly  show  were  actually  known  to  de- 
fendant, but  may  also  prove  the  existence  of  such 
open  and  notorious  facts  as  would  or  should  have 
been  ascertained  by  the  latter,  had  he,  before  In- 
siitutinjT  the  proceedings,  mode  such  inquiry  and 
investigation  as  anyone  with  honest  motives, 
and  not  actuated  by  malice,  would  have  made; 

(June  28, 1881.) 

APPEAL  by  defendant  from  an  order  of 
the  Distnct  Court  for  Jackson  County 
overruling  his  motion  for  new  trial  after  ver- 
dict in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  an  alleged  malicious 
prosecution.     Affirmed. 

The  case  suflSciently  appears  in  the  opinion. 

Messrs.  L.  F.  Lammers  and  T.  J.  Knox 
for  appellant. 

Mr.  J.  G.  ReddinfCf  for  respondent: 

If  defendant  did  not  himself  believe  that 
the  act  of  plaintiff  in  taking  the  horse  was 
larceny,  in  other  words,  if  be  did  not  believe 
the  horse  was  stolen,  be  had,  of  course,  no 
probable  cause  for  making  the  complaint. 

Wet  more  v.  Mellinger,  64  Iowa,  741. 

Probable  cause  is  a  reasonable  ground  of  sus- 
picion supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious  man 
in  the  l)elief  that  the  person  accused  is  guilty 
of  the  offense  with  which  he  is  charged. 

2  Greenl.  Ev.  §  454;  QUbertsony.  Fuller,  40 
Minn.  418. 

The  prosecution  of  an  innocent  person  with- 
out using  reasonable  care  to  ascertain  the  facts 
is  certainly  not  justified. 

Walker  V.  Camp,  63  Iowa,  627. 


A  person's  belief  in  a  charge  made  hj  him, 
when  arising  from  his  own  negligence  in  ex- 
amining the  evidence  within  bis  reach,  does  not 
constitute  probable  cause  for  such  charge. 

OnnneU  v.  Sieioart,  12  Abb.  Pr.  220. 

A  groundless  suspicion  unwarranted  by  the 
conduct  of  the  accused  or  b^  facts  known  to 
the  accuser  when  the  accusation  is  made,  will 
not  exempt  the  latter  from  liability  to  an  inno- 
cent person  for  damages  for  causing  his  ar- 
rest. 

Carl  V.  Ayers,  58  N.  Y.  14. 

Mere  belief  that  the  plaintiff  was  guilty  is 
not  probable  cause  for  the  prosecution  if  the 
prosecutor  acted  negligently  or  irrationally  and 
upon  suspicion  not  warranted  by  facts,  or  by 
appearances  which  would  not  lead  a  prudent 
man  to  suppose  the  plaintiff  guilty. 

Farnham  v.  Feeley,  56  N.  Y.  451;  Hamilton 
V.  Smm,  39  Micb.  222;  8peneer  v.  Anness,  32 
N.  J.  L.  100. 

There  is  no  question  as  to  the  manner  in 
which  plaintiff  went  away  with  the  horse  and 
what  be  was  doing  with  it  when  be  was  found 
by  the  officer,  and  surely  there  was  no  error  in 
allowing  these  facts  to  go  to  the  jury  that  the 
jury  might  pass  upon  the  question  as  to 
whether  "defendant  was  negligent  in  not  know- 
ing of  their  existence. 

Patterson  v.  Oarlock,  89  Mich.  447. 

Defendant  acted  maliciously  in  making  the 
complaint  against  plaintiff.  'Malice  may  be 
inferred  from  want  of  probable  cause. 

Weitheim  v.  Altsehnler,  12  Neb.  591:  Carson 
V.  Edgeicorth,  43  Mich.  241. 

Defendant  was  bound  to  have  that  horse 
back  and  he  took  the  shortest,  quickest  and 
least  expensive  means  to  the  end,  to  wit,  have 


ostablished,  will  constitute  probable  cause,  and  sub- 
mit to  them  only  the  question  as  to  such  facts. 
Bulkeley  v.  Keteltas,  6  N.  Y.  884. 

Burden  of  proof. 

In  actions  of  this  nature  the  onus  probandi  is  al- 
ways upon  the  plain tifT,  and  mere  failure  of  the 
prosecution  docs  not  establish  a  want  of  probable 
uause;  plaintiff  having  allef^d  malice,  must  show 
it.  Dietz  V.  LauRfitt,  68  Pa.  234;  McKown  v.  Hun- 
ter, 80  N.  Y.  625:  Frowman  v.  Rmith,  Litt.  Sel-  Cas. 
7;  Thaule  v.  Krekeler,  81 N.  Y.  438;  Morton  v.  Young, 
56  Me.  24, 92  Am.  Dec.  565:  Doyd  v.  Cross,  85  Md.  194; 
Besson  v.  Southard,  10  N".  Y.  388;  Israel  v.  Brooks, 
28  III.  W5;  PurccU  v.  Macoamara,  9  East,  381:  Fllck- 
ingrcr  v.  Wagner,  46  Md.  681;  Levy  v.  Bran  nan,  39 
Cal.  485;  Sappington  v.  Watson,  50  Mo.  83. 

Malice  mumt  be  shoum. 

E\idence  that  no  pre\iou8  demand  was  ever 
made  for  a  debt  before  instituting  a  prosecution 
therefor  in  which  the  debtor  was  arrested,  is  ad- 
missible to  show  malice  in  instituting  the  prosecu- 
tion.   Tucker  v.  Wilkins,  106  N.  C.  272. 

The  existepce  of  mulice  is  always  a  question  ex- 
clusively for  the  Jury.  It  must  be  found  by  them, 
or  the  action  cannot  be  sustuloed.  Hence  it  must 
always  be  submitted  to  them  to  find  whether  it  ex- 
isted. The  court  has  no  right  to  find  it,  nor  to  in- 
struct the  jury  that  they  may  return  a  verdict  for 
the  plaintiff  without  it.  Even  the  inference  of 
malice,  from  the  want  of  probable  cause,  is  one 
which  the  jury  alone  can  draw.  Wheeler  v.  Nes- 
bitt,  65  U.  8.  24  How.  646,  16  L.  ed.  766;  NeweU  v. 
Downs.  8  Blackf.  528;  Johnson  v.  Chambers,  88  N. 
13L.  R.  A. 


C.  287;  Van  Voorhees  v.  Leonard,  1  Thomp.  &  C. 
148:  Schofield  v.  Ferrers,  47  Pa.  194. 

Slight  evidence  of  malice  was  held  insufficient  in 
Mitchinson  v.  Ooss,  58  111.  866;  and  sufficient  in 
Williams  v.  Van  meter,  8  Mo.  339;  Ganea  v.  South- 
ern Pac.  H.  Co.  61  Cal.  140;  Davie  v.  Wisher.  72  III. 
262;  Palmer  v.  Richardson,  70  111.  544;  8tewart  v. 
Cole,  46  Ala.  046:  McFarland  v.  Washbura,  14  DL 
App.  369;  Sutton  v.  Anderson,  108  Pa.  161;  Thaule  v. 
Krekeler,  81  N.  Y.  428;  Thompson  v.  Lumley,  SO 
How.  Pr.  105;  Ames  v.  Snider,  69  HI.  376;  Wilkinson 
V.  Arnold,  11  Ind.  46;  Qood  v.  French,  115  Mass.  801; 
Heyne  v.  Blair,  62  N.  Y.  19;  Calef  v.  Thomas,  81  Dl. 
478;  MTormick  v.  Sisson,  7  Cow.  715;  Boyd  v.  Cross, 
86  Md.  194. 

The  existence  of  a  want  of  probable  cause  is  es- 
sential to  every  suit  for  a  malicious  prosecution. 
Both  that  and  malice  must  concur.  Malioe  may  be 
infeiTed  by  the  jury  from  want  of  probable  cause, 
but  the  want  of  that  cannot  be  inferred  from  any 
degree  of  even  express  malioe.  Sutton  v.  John- 
stone, 1 T.  R.  403;  Foshay  v.  Ferguson,  2  Denio,  617; 
Murray  v.  Long,  1  Wend.  140;  Wood  v.  Weir,  5  R 
Mon.  544. 

What  amounts  to  probable  cause  Is  a  question  of 
law  in  a  very  important  sense.  In  the  celebrated 
case  of  Sutton  v.  Johnstone,  mtpra,  the  rule  was 
thus  laid  down:  **The  question  of  probable  cause 
is  a  mixed  question  of  law  and  of  fact  Whether 
the  circumstances  alleged  to  show  it  probable  are 
true,  and  existed,  is  a  matter  of  fact;  but  whether, 
supposing  them  to  be  true,  they  amount  to  a  prob- 
able cause  is  a  question  of  law."  This  is  the  doc- 
trine generally  adopted.  M'Cormick  v.  Sisson,  7 
Cow.  716;  Besson  v.  Southard,  10  N.  Y.  286.  See 
notes  to  Pope  v.  Pollock  (Ohio)  4  L.  R.  A.  255;  Ant- 
cliff  V.  June  (Mich.)  10  L.  R.  A.  621. 
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bim-  arrested  and  have  the  officer  bring  the 
horse  at  the  same  time.  This  was  malice,  pure, 
clean-cut  malice. 

Bom  v.  Langvxn-thy,  18  Neb.  492. 

Collins*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  for  malicious  prosecution, 
and  under  the  issues  as  presented  by  the  plead- 
ings, defendant  having  admitted  a  cnminal 
I>ro8ecution  bv*  him  which  terminated  in  plain- 
tiff's acquittal  or  discharge,  it  was  incumbent 
upon  the  latter  to  show  that  the  prosecution 
was  without  probable  cause,  and  originated  in 
defendant's  malice.  The  proof  of  this  want  of 
probable  cause,  altboufi^  a  negative  proposi- 
tion, was  on  the  plaintiff,  as  is  always  the  case 
with  such  issues.  He  had  been  prosecuted  for 
the  crime  of  the  larceny  of  a  horse,  which  he 
had  taken  from  defendant's  possession  under  a, 
claim  of  title.  To  establish  want  of  probable 
cause  on  defendant's  part,  the  plaintiff  had 
shown  that  about  noon  of  a  certain  day  he 
proceeded  to  defendant's  barn  in  a  smafl  vil- 
lage, where  he  was  well  known,  took  the 
animal  out,  rode  it  through  the  public  streets, 
passing  and  speaking  with  several  acquaint- 
ances, and  from  thence  to  his  farm,  about 
fourteen  miles  distant.  The  defendant  knew 
where  he  resided,  and  had  been  personally  ac- 
quainted with  him  for  ^ears.  Defendant  im- 
mediately made  complamt  to  a  justice  of  the 
peace,  charging  a  larceny  of  the  horse,  pro- 
cured a  warrant,  placed  it  in  the  hands  of  a 
deputy -sheriff,  and  before  night  the  deputy 
had  reached  the  farm,  arrested  the  plaintiff, 
and  with  him  and  the  horse  was  on  his  return 
to  the  village.  The  officer  was  one  of  plain- 
tiff's witnesses,  and,  notwithstanding  defend- 
ant's objection,  was  permitted  to  testifjr  that 
he  found  the  plaintiff  openly  at  work  in  his 
field,  hauling  flax  upon  a  wagon  drawn  by  a 
pair  of  horses,  that  in  dispute  being  one.  The 
defendant  contends  that  in  admitting  this  tes- 
timony the  trial  court  i-rred,  greatly  to  his 
prejudice,  because,  as  he  insists,  his  acts  and 
conduct  were  to  be  weighed  in  view  of  what 
appeared  to  him  when  he  made  the  complaint. 


and  not  in  the  light  of  facts  appearing  subse- 
quently,—citing  Stewart  v.  Sonndxyrn,  98  U. 
8.  187,  25  L.  ed.  116.  Even  if  this  evidence 
was  inadmissible,  its  reception  was  error  with- 
out prejudice,  for  all  that  it  tended  to  prove 
was  a  fact  already  established  by  the  testimony, 
and  which  was  not  controverted  on  the  trial, 
viz.,  that  the  taking  and  appropriation  of  the 
horse  by  the  plaintiff  was  open  and  public, 
without  stealth  or  concealment.  But  in  our 
opinion  the  evidence  was  properly  admitted, 
conceding  the  rule  to  be,  as  it  doubtless  is,  that. 
In  determining  whether  defendant  acted  with- 
out probable  cause,  his  conduct  is  to  be  weighed 
in  view  of  what  appeared  to  him  when  he> 
made  the  complaint,  and  not  in  the  light  of 
subsequently  appearing  facts,  yet,  when  es- 
tablishing want  of  probable  cause,  the  plaintiff 
is  not  confined  to  tbe  proof  of  such  facts  as  he 
can  affirmatively  show  were  actually  known 
to  the  defendant,  but  may  also  prove  the  ex- 
istence of  such  open  and  notorious  facts  as  the 
defendant  would  or  should  have  ascertained 
had  he,  before  instituting  the  proceedings, 
made  such  inquiry  and  investigation  as  any 
man  with  honest  motives,  and  not  actuated  by 
malice,  would  have  made.  Now,  the  impor- 
tance of  the  officer's  testimony  consisted,  not 
in  tbe  particular  fact  that  the  plaintiff  was 
hauling  flax  with  the  animal,  but  in  tbe  general 
fact  that  he  was  keeping  and  using  it  openly, 
and  without  any  attempt  at  concealment. 
While  the  particular  time  of  which^the  sheriff 
testified  was  subsequent  to  the  making  of  the 
complaint  by  defendant,  yet  the  manner  and 
conduct  of  the  plaintiff  at  that  time  constituted, 
under  all  the  circumstances,  a  legal  basis  for 
the  inference  that  it  was  but  a  continuation  of 
the  same  open  and  unconcealed  manner  and 
course  of  conduct  which  he  had  previously 
pursued,  and  which  the  defendant  should  and 
would  have  ascertained  had  he  made  the  in- 
vestigation which  he  ought  to  have  made,  in- 
stead of  shutting  his  eyes  to  facts  easily  to  be 
discovered.  The  remaining  assignments  of 
error  need  no  special  consideration. 
Order  affirmed . 


NORTH  DAKOTA  SUPREME  COURT. 


George  A.  BENNETT,  Retpt, 
NORTHERN  PACIFIC  R.  CO.,  Appt. 
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'1.   Plaintiff  W&0  injured  while   conp- 
linip  an  enfine  to  a  car  because  there  was 

*Head  notes  by  Coblibs,  Ch,  J. 


not  su£Bclent  space  for  his  body  between  them. 
The  draw-bars  of  the  engine  and  of  the  car  were 
unusually  short,  leaving  a  space  of  only  atwut  ten 
inches  between  the  end  of  tbe  car  and  of  tbe  en- 
gine when  the  draw-bars  came  together,  whereas 
the  usual  si>aoe  is  from  twenty-four  to  thirty 
Inches.  Held,  sufflolent  to  Justify  a  verdict  that 
defendant's  negligence  was  one  of  the  proximate 
causes  of  the  injury.  It  appearing  that  plaintlfT 
was  injured  in  consequence  of  his  failure  to  obey 


NoKB.— Beclarattoru  of  pain  and  suffering  admia- 
aihUin  eddence. 

A  formidable  array  of  authorities  establish  the 
proposition  that  all  declarations  of  pain,  suffering, 
actions,  groans,  outcries,  expressions  of  pain  and 
dJatresB  at  the  time  of  such  suffering,  may  be  given 
In  eridebce  of  the  injured  person's  favor,  even 
tbough  after  the  commencement  of  the  action. 
Matteeon  v.  New  York  Cent.  R.  Co.  8S  K.  T.  487, 8S 
18  L.  R.  A. 


Barb.  864;  Murphy  v.  New  York  Cent.  R.  Co.  66 
Barb.  125;  Barber  v.  Merriam,  11  Allen,  322;  Kent  y. 
Lincoln,  38  Vt.  691;  Kennard  v.  Burton,  26  Me.  80, 43 
Am.  Dec.  249;  Phillips  v.  Kelly,  29  Ala.  628;  Caldwell 
V.  Murphy,  11  N.  Y.  416;  Werely  v.  Persons,  28  N.  Y. 
844;  Baker  v.  Griffin,  10  Bosw.  140;  Brown  v.  New 
York  Cent.  R.  Co.  88  N.  Y.  697;  Gray  v.  McLaughlin , 
26  Iowa,  W». 
Evidence  of  exclamations  of  pain  made  by  a  per- 
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the  rule  of  defendant  that  he  must  examine  so  as 
to  know  the  kind  and  condition  of  the  couplingr 
apparatus,  the  rule  giying  him  sufficient  time  to 
make  such  examination  in  all  cases,— HeZd,  that 
he  could  not  recover. 
8.  Ezclamatioiui  and  expressions  of 
present  pain  may  be  proved  by  anyone  who 
hears  them,  although  made  subsequently  to  the 
injury. 

(July  27, 1891.) 

APPEAL  by  defendant  from  a  jademeDt  of 
the  District  Court  for  Stutsman  County  in 
favor  of  plaintiff  in  an  action  brought  to  recov- 
er damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Ee- 
versed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mes^s.  W.  F.  BaJl  and  John  S.  Watson, 
for  appellant: 

No  negligence  can  be  inferred  from  the  fact 
that  a  railroad  track  is  constructed  on  a  curve 
at  the  place  of  an  accident  to  a  servant. 

Tuttle  V.  Detroit,  G.  H,  &  M.  R  Co.  122  U. 
8.  189,  80  L.  ed.  1114. 

Testimony  as  to  exclamations  and  expres- 
sions of  pain  is  admissible  only  when  it  relates 
to  expressions  and  exclamations  made  at  or 
about  the  time  of  the  injury. 

Seed  V.  New  Ym-k  Gent.  R.  Co.  45  N.  Y.  575; 
Grand  Rapids  <&  I.  R.  Co.  v.  Huntley,  88  Mich. 
587;  Wharton,  Ev.  §  268,  and  cases  cited; 
LaughUn  v.  Grand  Rapids  St.  R.  Co.  80  Mich. 
154. 

It  is  not  for  the  employe  to  judge  of  the  rea- 
sonableness of  the  Company's  rules. 

Wolaey  y.Lake  Shore  A  M.  S.  R.  Co.  83  Ohio 
St.  227;  Hulett  v.  St.  Louis,  K.  C.  <fe  N.  R.  Go. 
67  Mo.  289. 

It  was  contributory  negligence  upon  plain- 
tiff's part  to  place  himself  in  such  a  situation 
aS  to  incur  the  danger  and  suffer  the  injury 
complained  of. 


Tuttle  v.  Detroit,  G.  H.  A  M.  R,  Co.  wpra; 
MissouH  Pae.  R.  Co.  v.  Ijyde,  57  Tex.  505, 11 
Am.  &  Eng.  R.  R.  Cas.  188. 

Bennett  entered  upon  the  service  of  defend- 
ant under  a  written  contract  and  he  cannot  es- 
cape strict  compliance  with  the  terms  to  wbicb 
he  there  consented. 

•  Pennsylvania  Co.  v.  Whttcomb,  9  West  Rep. 
823,  111  Ind.  212,  81  Am.  &  Eng.  R.  R  Ca& 
149;  Darracott  v.  Chesapeake  d  0.  R.  Co.  8S 
Va.  288;  Wolsey  v.  Lake  Shore  d  M.  6.  B.  a 
supra;  Toledo,  W.  dh  W.  R  Co.  v.  Back,  88 
HI.  112;  Sloan  v.  Georgia  Pae.  R.  Co.  (Ga.)44 
Am.  &  Eng.  R.  R  Cas.  558. 

It  appeared  that  prior  to  the  accident.^plam- 
tiff  was  warned  that  the  engine  by  which  be 
was  injured  was  not  as  safe  to  switch  with  is 
the  regular  switch  engines,  and  he  was  given 
special  caution  to  exercise  care  in  working  with 
such  engine.  With  warning  of  the  increased 
danger,  he  saw  fit  to  continue  in  the  service, 
and  if  he  was  injured  in  consequence  he  canDOt 
complain. 

Beach,  Contrib.  Neg.  366,  367,  and  cases 
cited. 

There  was  no  negligence  imputable  to  defend- 
ant for  receiving  and  hauling  over  its  road  the 
union  tank  line  car,  because  it  had  a  shorter 
dead  wood  and  draft  iron  than  those  in  use 
upon  appellants'  car. 

Whitman  v.  Wisconsin  dt  M.  R.  Co.  58  Wn. 
408, 12  Am.  «fe  Eng.  R.  R.  Cas.  214;  KeUy  v. 
Wisconsin  Cent.  R.  Co.  (Wis.)  21  Am.  &  Eng. 
R.  R.  Cas.  633;  Toledo,  W.  db  W.  R.  Co.  v. 
Black,  88  111.  112;  Smith  v.  Potter,  46  Mich. 
258,  2  Am.  &  Eng.  R.  R.  Cas.  140. 

The  servant  not  only  assumes  risks  ordinarily 
incident  to  the  service,  but  assumes  that  he  has 
capacity  to  understand  the  nature  of  thesenrioe 
and  ability  to  perform  it. 

International  db  G.  N.  R.  Co.  v.  Hester,  64 
Tex.  401,  21  Am.  &  Eng.  R.  R  Cas.  535. 

Mr.  S.  L.  GUbspell*  for  respondent: 


son  immediately  on  returning  home  an  hour  or  two 
after  receivinfr  personal  injuries  is  admissible  on 
the  question  of  damages.  Smith  v.  Bittman,  84  N. 
Y.  8.  R.  808. 

Declarations  of  the  injured  party,  though  plain- 
tiff, at  time  of  disaster,  explaining  the  occur- 
rence and  its  effects  upon  him,  are  competent  in 
his  own  l!avor«  if  part  of  the  res  gestce.  Brownwell 
V.  Pacific  R.  Co.  47  Mo.  289;  Prink  v.  Coe,  4  G.  Greene, 
555. 

Declarations  subsequent  to  the  act  are  also 
deemed  admissible.  Com.  v.  M'Pike,  8  Cush.  181: 
Harriman  v.  Stowe,  57  Mo.  88.  Contra,  see  Cleve- 
land, C.  &  C.  R.  Co.  v.  Mara,  28  Ohio  St.  185. 

As  a  corollary  of  the  propositionB  above  estab- 
lished, we  may  infer  that  complaints  and  indica- 
tions of  suffering  by  injured  parties  on  a  physical 
examination  requested  by  the  opposite  party,  are 
admissible  (Quaife  v.  Chicago  &  N.W.  R.  Co.  48  Wis. 
613,  88  Am.  Hep.  821):  or  to  his  attending  physician. 
Fay  r.  Harian,  128  Mass.  244,  86  Am.  Rep.  372. 

The  existenoe  of  many  bodily  sensations  and  ail- 
ments which  go  to  make  up  the  symptoms  of  dis- 
ease or  injury  can  be  known  only  to  the  person  who 
experiences  them.  It  Is  the  statement  and  descrip- 
tion of  these  which  enter  into  and  form  part  of  the 
facts  on  which  the  opinion  of  an  expert  as  to  the 
conditions  of  health  or  disease  is  founded.  Barber 
V.  Merriam,  11  Allen,  824. 

When  such  declarations  are  evidence,  they  may 
be  proved  by  any  witness  who  heard  them:  they 
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are  of  greater  weight  if  made  to  and  proved 
by  a  medical  attendant.  Howe  v.  Plainfield,  41  N. 
H.  185;  Perkins  v.  Concord  R.  Go.  44  N.  H.  223. 

In  all  instances  where  it  is  pertinent  to  show  the 
bodily  or  mental  feelings  of  a  person,  the  iiatunl 
expressions  of  such  feelings  made  at  the  time  in 
question  are,  as  to  the  facts  in  Issue,  regarded  as 
original  evidence.  Such  expressions  usually  Par- 
nish  satisfactory  evidenoe,  and  it  is  the  province  of 
the  jury  to  determine  what  degree  of  credence 
should  be  accorded  them.  Phillips  v.  Kelly,  9 
Ala.  628;  Hyatt  v.  Adams,  16  Mich.  180;  Caldwell  v. 
Murphy,  11  N.  Y.  416. 

It  is  one  of  the  natural  concomitants  of  illnen 
and  of  physical  injuries,  for  the  sick  or  injured  per- 
son to  complain  of  pain  and  distress.  A  complaint 
may  be  simulated,  but  it  is  generally  real.  Suc^ 
evidence  is  admissible  from  the  neoessity  of  the 
case,  and  it  may  safely  be  left  to  the  juty  in  coo- 
neotlon  with  the  other  evidence  touching  the  al- 
leged sick  or  injured  person *s  condition.  CaldwcU 
V.  Murphy,  supm. 

What  were  the  complaints,  what  the  symptom, 
what  the  conduct  of  the  parties  themselveB  at  the 
time,  are  always  received  in  evidence  apoo  such 
inquiries,  and  must  be  resorted  to  from  the  very 
nature  of  tilings.    A  veson  v.  Kinnaird,  6  Bast,  UBl 

For  an  extended  argument  in  favor  of  the  con- 
trary  view,  see  Sullivan  v.  Oregon  R.  &  Nav.  Go.  13 
Or.  882. 
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Where  cars  standiiif;  on  a  curve  require  addi 
tional  and  safer  appliances  than  when  on  a 
straight  track  it  is  negligence  not  to  provide 
them. 

Gindnnaii,  L  St,  L,  dh  C.  B.  Co.  v.  Roeseh, 
126  Ind.  445. 

Whether  Bennett  should 'have  known  and 
appreciated  the  danger  was  a  question  of  fact 
properly  submitted  to  the  jury. 

Uungerford  v.  Chicago,  M,  dh  8t  P.  R,  Go. 
41  MiDn.  444,  41  Am.  &  Eng.  R.  R.  Cas.  269; 
Lawless  v,  Connecticut  Biter  B.  Co.  186  Mass. 
1,  18  Am.  &  Eng.  R.  R.  Cas.  96;  GreenUafv. 
lUimds  Cent.  B.  Go.  29  Iowa,  14;  Goodrich  v. 
iVtftc  York  Cent,  dh  H.  B.  B.  Co.  5  L.  R.  A.  750, 
116  N.  Y.  898;  Kane  v.  Northern  Cent.  R,  Co. 
128  U.  8.  91,  32  L.  ed.  839;  Thomp.  Neg.  pp. 
1015,  1289;  WiUiams  v.  N(yrthern  Pac.  B.  Go. 
3  Dak.  168;  Borsey  v.  PhiUipe.  42  Wis.  583, 
599;  Mares  v.  Northern  Pac.  B.  Co.  3  Dak.  386, 
341,  123  U.  8.  710,  31  L.  ed.  296;  Herbert  v. 
Northern  Pac.  B.  Co.  3  Dak.  88,  55,  66, 116  U. 
S.  642,  29  L.  ed.  755. 

The  testimoD)^  as  to  exclamatiocs  of  pain 
was  admissible. 

Matteson  v.  New  York  Gent.  B.  Co.  35  N.  Y. 
487;  Perkins  v.  Concord  B.  Co.  44  N.  H.  223; 
Houston  &  T.  C.  B.  Co.  v.  Shafer,  54  Tex.  641, 
6  Am.  &  Eng.  R  R.  Cas.  421;  Cleveland,  C.  C. 
db  1.  B,  Co.  V.  Neu)dl,  1  West.  Rep.  890,  104 
Ind.  264;  Yeatman  v.  Hart,  6  Humph.  375; 
Eckles  V.  Bates,  26  Ala.  655;  Kent  v.  Lincoln, 
32  Vt.  592;  State  v.  Gedicke,  43  N.  J.  L.  86. 
See  note  to  LouismUe  db  N.  B.  Go.  v.  Brice(Kj.) 
28  Am.  &  Eng.  R.  R.  Cas.  563. 

A  rule  must  be  promulgated  in  good  faith 
and  must  be  practicable. 

Pennsylvania  Co.  v.  Whitcomb,  9  West.  Rep. 
823,  111  Ind.  212. 

Promptness  and  celerity  in  the  discharge  of 
his  duty  is  expected  and  required  of  a  switch- 
man, and  it  is  generally  held  that  he  has  a  right 
to  assume  that  the  master  has  supplied  safe  cars 
and  coupling  appliances. 

Goodrich  v.  New  York  Cent,  db  H.  B.  B.  Go. 
5  L.  R.  A.  750,  116  N.  Y.  398,  41  Am.  &  Eng. 
R.  R  Cas.  259;  King  v.  Ohio  db  M,  B.  Co.  9 
Biss.  278,  8  Am.  &  Eng.  R.  R.  Cas.  118. 

The  rule  says:  •'Coupling  by  hand  is  strict- 
ly prohibited.  Use  for  guiding  the  link,  a 
stick  or  pin." 

The  testimony  showed  without  contradiction 
that  a  stick  could  not  be  used  in  setting  a  pin, 
and  that  even  where  a  stick  is  used  in  guiding 
the  link  that  it  i^  necessary  for  the  brakeman 
to  get  between  the  ends  of  the  cars.  The  os- 
tensible object  of  the  rule  is  to  save  the  hands 
of  the  men  from  being  caught  between  the 
draw-bars,  and  where  as  in  this  case  the  injury 
results  from  the  man's  body  bein^  caught  be- 
tween the  cars  the  rule  is  immatenal. 

Reed  v.  Burlington,  C.  B.  db  N.  B.  Co.  73 
Iowa,  176. 

A^ain,  the  rule  was  never  observed  in  the 
yard  and  its  constant  violation  must  have  been 
known  to  defendant.  Under  such  circumstan- 
ces silence  (rives  consent. 

Sloan  V.  Georgia  Pac.  B.  Co.  (Ga.)44  Am.  & 
Eng.  R.  R.  Cas.  553;  Thomp.  Keg.  p.  989. 

Care  must  be  taken  to  note  the  distinction 
between  a  vice  common  to  a  whote  class  of 
cars,  with  which  the  brakeman  may  be  sup- 
posed to  be  familiar,  and  a  vice  peculiar  to  a 
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particular  car,  such  as  a  defective  draw-bar,  of 
which  the  brakeman  may  have  had  no  knowl- 
edge. 

Where  the  coupling  apparatus  of  a  particular 
car  is  too  short  the  cocnpany  is  liable. 

Toledo,  W.  db  W.  B.  Co.  v.  Fredencks,  71  111. 
294;  Greenleafy.  Illinois  Gent.  B.  Co.  29  Iowa, 
14;  Crutc?ifleld  v.  Bichmond  db  D.  B.  Co.  78  N. 
C.  300;  Missouri  Pac.  B.  Co.  v.  Callbreath,  66 
Tex.  526. 

The  duty  of  inspection  applies  to  foreign  cars 
as  well  as  to  those  owned  by  the  railroaa  com- 
pany and  the  use  of  such  cars  with  defective 
coupling  apparatus  is  negligence. 

Shearm.  &  Redf.  Neg.  §  196;  GotUieb  v. 
New  York,  L.  E.  db  W.  B.  Co.  1  Cent.  Rep. 
728.  100  N.  Y.  462;  O'Neil  v.  St.  Louis,  L  M 
db  S.  B.  Co.  9  Fed.  Rep.  337;  Fay  v.  Minneap- 
olis dt  St.  L.  B.  Go.  30  Minn.  213.  11  Am.  & 
Eng.  R.  R.  Cas.  193:  Goodrich  v.  New  York 
Gent,  db  H.  B.  B.  Co.  5  L.  R.  A.  750, 116  N.  Y. 
398.  41  Am.  &  Eng.  R.  R.  Cas.  259;  Bomarv. 
LouismUe,  N.  dt  8.  B.  Co.  42  La.  Ann.  983; 
Missouri  Pac.  B.  Co.  v.  Barber,  44  Kan.  612, 
44  Am.  &  Eng.  R.  R.  Cas.  523. 

It  was  the  duty  of  the  defendant  to  discover 
and  remedy  the  defect  in  the  car. 

Herbert  v.  Northern  Pac.  B.  Go.  116  U.  8. 
654,  29  L.  ed.  760. 

Bennett  was  not  familiar  vrith  engine  29.  It 
bad  onlyibeen  in  use  by  him  part  of  two  days. 
He  was  used  to  the  switch  engines  with  round 
comers.  It  is  negligence  to  use  for  freight 
trains  an  engine  with  a  goose-neck  equipment 
for  passenger  service. 

Galveston,  H.  db  S.  A.  B.  Go.  v.  Garrett,  73 
Tex.  262;  Hungerford  v.  Chicago,  M.  db  St.  P. 
R.  Co.  41  Minn.  444,  41  Am.  &Eng.  R.  R.  Cas. 
269. 

Whether  the  use  of  an  engine  for  switching 
with  a  draw-bar  so  low  that  it  would  pass  un- 
der the  draw-bar  on  a  car  is  negligeDce  or  not 
is  a  question  for  the  Jury. 

Lawless  y.  Connecticut  Biver  B.  Co.  136Ma.««. 
1,  18  Am.  &.  Eng.  R.  R.  Cas.  96. 

Corliss*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  circumstances  under  which  plaintiff 
was  injured  we  think  warranted  the  jury  in 
finding  that  the  defendant's  negligence  was 
one  of  the  proximate  causes  of  the  damage 
which  the  plaintiff  suffered.  He  was  an 
employe  of  the  defendant,  acting  as  switch- 
man. The  first  important  fact  in  the  history 
of  the  accident  was  the  stepping  of  the 
plaintiff  upon  the  foot-board  of  a  switch- 
engine  to  ride  down  upon  it  to  a  flat-car 
standing  upon  a  curved  switch,  for  the  pur- 
pose of  aiaing  in  coupling  the  engine  to 
the  car  in  order  to  transfer  it  to  another 
track.  The  car  did  not  Ijelong  to  defendant, 
but  was  owned  by  the  Union  Tank-Line 
Company.  This  fact  is  of  no  moment,  how- 
ever, as  the  defendant  was  bound  to  inspect 
this  foreign  car  the  same  as  one  of  its  own 
cars.  Goodrich  v.  New  York  Cent,  db  H  B.  B. 
Co.  5  L.  R.  A.  750,  116  N.  Y.  398;  Gottlieb 
V.  NetP  York,  L.  E.  dbW.  B.  Co.  100  N.  Y. 
462,  1  Cent.  Rep.  728 ;  International  db  G.  N. 
B.  Co.  V.  Ktman,  78  Tex.  294.  9  L.  R.  A. 
703 ;  Bomar  v.  Louisiana,  N.  db  S.  B.  Go.  42 
La.  Ann.    983 ;   Fay  v.  Minneapolis  db  St.  L. 
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R  Co.  30  Minn.  231 ;  O'Keil  v.  8t.  IjOuxs,  L 
M,  cfe  8.  R.  Co.  9  Fed.  Rep.  887;  Missouri 
Pac.  R  Co.v.  Barber,  44  Kan.  612,  44  Am. 
&  Eng.  R.  R.  Cas.  523 ;  OiUridge  v.  Missouri 
Pile.  R.Co.  94  Mo.  468, 18  West.  Rep.  644. 

It  was  defendant's  dut^  to  make  this  in- 
spection before  incorporating  the  car  into  one 
of  its  trains.  More  tlian  sufficient  time  had 
elapsed  since  receiving  tlie  car  to  enable  it 
to  perform  this  dut^,  as  the  accident  oc- 
curred in  Jamestown,  in  this  State,  a  consid- 
erable distance  beyond  the  point  where  the 
Ciir  must  have  first  come  into  its  possession. 
It  had  been  long  enough  in  its  custody  to  be 
carried  to  its  destination  and  unloaded,  as 
it  was  standing  empty  upon  the  switch  at 
the  time  plaintiff  was  injured.  There  is  no 
proof  that  the  car  was  ever  inspected.  The 
defect  was  of  such  a  nature  that  the  exercise 
of  reasonable  care  in  making  an  inspection 
must  have  disclosed  the  defect.  Therefore, 
wliether  the  car  was  or  was  not  inspected, 
there  was  sufficient  to  justify  a  verdict  that 
the  defendant  had  been  careless  in  the  dis- 
charge of  its  duty  to  use  reasonable  care  to 
furnish  its  employes  with  safe  appliances  of 
every  kind,  and  keep  them  in  safe  condition. 
Northern  Pac.  R.  Co.  v.  Herbert,  116  U.  8. 
642,  29  L.  ed.  755.  This  is  one  of  the 
master's  duties,  and  the  servant  upon  whom 
the  master  devolves  its  performance  repre- 
sents the  master  in  that  respect,  and  is  not  in 
the  discharge  thereof  a  fellow  servant  of  the 
employ^  injured.  Northern  Pac.  R.  Co.  v. 
Herbert,  IntertiatioruU  dt  O.  N.  R.  Co.  v. 
Kernan,  and  Fay  v.  Minneapolis  dt  St.  L.  R. 
Co.  supra;  Condon  v.  Missouri  Pac.  R.  Co.  78 
Mo  567 ;  Busfiby  v.  New  York,  L.  E.  &  W. 
R.  Co.  107  N.  Y.  374,  10  Cent.  Rep.  238; 
Ell  V.  Northern  Pac.  R.  Co.  (N.  Dak.)  48  N. 
W.  Rep.  222. 

When  plaintiff  stepped  upon  the  foot-board 
of  the  engine,  it  appears  to  have  been  a 
short  distance  from  the  car,  and  was  backing 
down  towards  it  slowly.  Plaintiff  stood 
upon  that  portion  of  the  foot-board  which 
was  on  the  short  side  of  the  curve  of  the 
switch.  On  the  other  side,  standing  also  on 
the  foot- board,  was  the  foreman  of  the 
switching  crew.  He  guided  the  link  into 
the  opening,  while  plaintiff  reached  over  to 
the  flat-car  to  pick  up  a  pin  lying  there, 
for  the  purpose  of  using  this  pin  to  complete 
the  coupling.  While  in  this  position  he  was 
squeezed  between  the  locomotive  and  the 
car,  and  injured,  because,  as  the  evidence 
demonstrate,  there  was  too  little  space  be- 
tween them,  owing  to  the  undue  shortness 
of  the  draw -bars  both  of  the  car  and  of  the 
engine.  He  rests  his  right  to  indemnity 
u))on  this  conduct  of  de^ndant  in  permit- 
ting a  car  with  so  short  a  draw-bar  to  be 
placed  upon  its  track  for  use,  and  in  aug- 
menting the  danger  by  bringing  it  into  con- 
nection with  an  engine  whose  draw-bar  was 
likewise,  as  appears  from  some  of  the  evi- 
dence, much  sliorter  than  the  draw- bars  in 
ordinary  use.  Each  of  these  draw -bars  was, 
according  to  some  of  the  evidence,  so  much 
shorter  than  those  in  common  use  that  we 
are  inclined  to  the  view  that  the  jury  were 
justified  in  holding  the  defendant  negligent 
on  this  account.  Nor  can  it  be  said  that  the  I 
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risk  attending  the  use  of  such  short  draw- 
bars— particularly  their  use  in  connection 
with  each  other — was  one  of  the  ordinary 
risks  of  the  employment,  in  the  usual  sense 
of  that  phrase.  The  evidence  discloses  that 
they  were  so  short  that  when  their  ends  came 
together  there  was  only  about  ten  inches  be- 
tween the  end  of  the  car  and  of  the  locomo- 
tive, whereas  the  usual  space,  according  to 
the  evidence,  is  from  about  twenty -four  to 
thirty  inches.  To  so  diminish  this  usual 
standing  room  that  an  employe  is  almost 
sure  to  be  caught  when  in  the  discharge  of 
his  duty  between  a  heavy  standing  car  and 
an  engine  whose  momentum,  because  of  its 
weight,  is  tremendous,  however  slow  its 
speed,  would  seem  to  be  some  evidence  of 
negligence.  If  the  space  is  too  narrow  for 
the  body,  serious  injury  is  almost  inevitable 
in  case  the  servant  is  caught.  There  is  re- 
spectable authority  for  the  proposition  that 
these  facts  warrant  a  finding  of  negligence. 
Toledo,  W.  it  W.  R.  Co.  v.  Fredericks,  71  111. 
294;  Qreenleaf  v.  lUinois  Cent.  R.  Co.  29 
Iowa,  14 ;  Belair  v.  Chicago  cfe  N.  W.  R.  Co. 
43  Iowa,  662 ;  Crutchfield  v.  Richmond  d:  D. 
R.  Co.  78  N.  C.  300;  Missouri  Pac.  R  Co. 
V.  Odlbreath,  66  Tex.  526. 

Assuming  that  the  jury  were  justified  in 
finding  the  defendant  guilty  of  negligence, 
it  remains  to  be  considered  whether  Uie  plain- 
tiff was  not  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  question  arises  not 
under  ordinary  circumstances.  The  defend- 
ant appears  expressly  to  have  imposed  upon 
plaintiff  duties  in  addition  to  those  which 
the  law  would  imply  from  an  ordinary  con- 
tract of  employment  of  a  switchman.  At 
the  time  the  plaintiff  entered  into  the  service 
of  the  defendant,  the  latter  presented  to 
plaintiff  for  signature  certain  regulations, 
and  plaintiff,  in  answer  to  the  question 
printed  thereon,  "  Have  you  read  and  do  you 
understand  the  following  extract  from  the 
book  of  rules  of  the  Northern  Pacific  Rail- 
road Company?''  replied  in  his  own  hand- 
writing :  "  I  have  read  and  understand  them. " 
So  far  as  they  are  here  material,  these  rules 
are  as  follows:  "Great  care  must  be  exer- 
cised by  all  persons  when  coupling  cars. 
Inasmuch  as  the  coupling  apparatus  of  cars 
and  engines  cannot  be  uniform  in  style, 
size,  or  strength,  and  is  liable  to  be  broken, 
and  as  from  various  causes  it  is  dangerous  to 
expose  between  the  same  the  hands,  arms> 
or  persons  of  those  engaged  in  coupling,  all 
employes  are  enjoined  before  coupling"  cars 
or  engines  to  examine  so  as  to  know  the 
kind  and  condition  of  the  draw-heads,  draw- 
bars, links,  and  coupling  apparatus,  and  are 
prohibited  from  placing  in  the  train  any  car 
with  a  defective  coupling  until  they  nave 
first  reported  its  defective  condition  to  the 
yard-master  or  conductor.  Sufficient  time  is 
allowed,  and  may  be  taken  by  employes,  in 
all  cases  to  make  the  examination  reouired." 
Our  first  concern  is  to  ascertain  the  true 
scope  of  this  regulation.  It  will  hardly  be 
claimed  that  it  was  the  purpose  of  defendant 
to  impose  upon  the  plaintiff  all  the  duties 
of  a  car  inspector,  so  far  as  the  proper  dis- 
charge of  such  duties  were  essential  to  the 
protection  of  the  plaintiff.     Such  an  interpre- 
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tation  would  in  effect  exempt  the  defendant 
from  liability  for  its  own  negligence,  how- 
ever gross.  The  same  facts  which  would 
convict  the  defendant  of  carelessness  would, 
under  such  a  view  of  the  rule,  likewise  con- 
vict the  plaintiff  of  contributory  ne^lipence 
in  every  instance.  The  employer  would  thus 
save  itself  from  liability,  although  negliirent 
in  the  discharge  of  the  duties  of  a  master. 
It  is  an  elementary  rule  of  construction  that 
the  courts  shrink  from  so  interpretins;  the 
language  employed  by  a  common  carrier  as 
to  exempt  it  from  the  consequences  of  its 
own  negligence.  No  such  interpretation 
will  be  adopted,  unless  by  the  use  of  the 
word  "negligence, "or  by  other  explicit  lan- 

fuage,  the  court  is  driven  to  such  view, 
'hen  the  provision  so  exempting  from  neg- 
ligence is  often  struck  down  as  opposed  to 
publ  i  c  pol  icy .  ( Whether  the  doctrine  re  1  ates 
to  an  employe  as  well  as  to  the  public  it  is 
not  necessary  to  decide.)  It  would  be  un- 
reasonable to  give  the  rule  this  construction. 
It  would  not  he  practicable  for  one  employed 
in  coupling  cars  to  devote  the  same  amount 
of  time  to  and  exercise  the  same  degree  of 
care  in  the  inspection  of  the  apparatus  em- 
ployed in  the  coupling  of  cars,  and  of  such 
parts  of  the  car  as  are  immediately  connected 
therewith,  as  a  car  inspector  must.  To  ex- 
empt the  Company  from  liability,  something 
more  than  a  short  examination  must  be  made 
by  the  car  inspector.  There  may  be  obscure 
defects  which  the  exercise  of  due  care  renders 
it  imperative  he  should  discover,  and  for  his 
failure  to  discover  and  remedy  which  the 
Company  would  be  responsible ;  and  yet  for 
the  master  to  insist  that  a  trainman  or  a 
switchman  should  be  held  to  the  obligation 
of  making  such  an  investigation  as  would 
result  in  their  disclosure  would  seriously 
cripple  the  power  of  the  Company  to  handle 
and  ship  the  freight  intrusted  to  it.  It 
would  be  an  unreasonable  and  impracticable 
requirement  that  all  the  dangers  to  an  em- 
ploye which  a  proper  car  inspection  should 
bring  to  light  should  be  discovered  every 
time  two  cars  are  coupled  together,  or  one 
car  is  coupled  to  a  locomotive.  It  would  be 
exacting  of  the  trainman  or  the  switchman 
more  onerous  duties  than  those  imposed  upon 
the  expert  car  inspector.  The  company 
would  require  the  less  expert  servant  to  dis- 
cover at  his  peril  a  defect  which  the  more 
expert  employ^  had  failed  to  detect.  With 
less  skill  in  such  matters,  and  less  time  to 
investigate,  it  would  be  a  gross  wrong  to 
:illow  the  master  to  dictate  to  his  servant  the 
condition  that  he  w^ould  have  no  redress  for 
injury  occasioned  by  the  master's  carelessness 
because  he,  the  servant,  had  not  complied 
with  a  regulation  which  it  would  be  impos- 
sible for  him  to  observe.  But  it  is  within 
the  domain  of  possibility  for  the  employ6 
to  obey  this  rule,  when  reasonably  construed. 
There  are  defects  which  will  appear  when 
extra  care  is  used.  We  think  the  reasonable 
construction  of  this  rule  is  that  more  than 
ordinary  care  must  be  exercised  by  the  em- 
ploye ;  that  he  may  not  rely  implicitly  upon 
the  uniform  discharge  by  the  master,  through 
his  servants,  of  the  duty  of  using  ordinary 
care  in  furnishing  proper  and  safe  appliances 
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and  machinery,  and  ix^  keeping  them  in  re- 
pair, and  that  he  must  in  some  measure  be 
on  his  guard  against  injury  from  the  oc- 
casional negligence  of  those  who  are  charged 
with  the  performance  of  the  master's  duties 
to  his  emploves.  No  matter  what  degree  of 
care  is  exercised  in  the  selection  of  the  serv- 
ants by  whom  these  master's  duties  ^re  to 
be  discharged,  negligence  will  sometimes 
characterize  their  conduct.  Said  the  court 
in  i^ith  V.  Fitter,  46  Mich.  258:  "When 
a  brakeman  handles  any  car,  he  knows  that 
there  is  at  least  a  possibility  that  he  may  be 
injured  unless  he  examines  it  carefully.  It 
may  not  always  be  legal  negligence  in  him 
to  rely  with  some  assurance  on  the  accuracy 
of  the  persons  who  should  have  examined  it 
before  it  comes  to  him.  But  he  is  bound  to 
know  that  omissions  of  such  care  are  possible, 
and  are  dangerous  if  they  occur.  And  he  is 
also  bound  to  know,  as  all  men  know,  that 
it  is  impossible  for  employes  to  completely 
guard  against  it.**    • 

It  would  be  contrary  to  sound  policy  to 
suffer  the  master  to  exonerate  himself  from 
liability  in  all  cases,  even  by  agreement 
with  the  servant.^  But  there  arc  defects  re- 
sulting from  the  careless  performance  of  the 
master's  duties,  so  patent  that  it  is  very 
reasonable  for  the  master  to  charge  an  em- 
ploye with  the  duty  of  discovering  such  de- 
fects at  his  peril.  Even  in  the  absence  of 
any  resrulation,  the  servant  is  often  held  ac- 
countaBle  for  his  failure  to  guard  against 
such  defects.  In  tliis^case  the  regulation  but 
augmented  this  obligation.  It  called  the 
servant's  attention  to  the  fact  that  the  very 
difficulty  which  occasioned  the  injury  some- 
times existed.  It  notified  him  tnat  the 
coupling  apparatus  of  cars  and  engines  were 
not  uniform  in  size ;  this  embraces  differences 
in  length.  It  apprised  him  of  the  dangers 
of  the  work ;  enjoined  upon  him  the  duty  of 
examining  so  as  to  know  the  kind  and  con- 
dition of  the  draw-heads,  draw -bars,  links, 
and  coupling  apparatus ;  prohibited  him  from 
placing  in  the  train  any  car  with  a  defective 
coupling;  and,  that  the  rule  might  be  faith- 
fully obeyed  by  the  servant,  it  explicitly 
granted  to  him  ample  time  to  observe  its 
l)ehests.  The  language  is  unmistakable: 
"  Sufficient  time  is  allowed,  and  may  be  taken 
by  employes  in  all  cases,  to  make  the  exam- 
ination required.''  It  was  insisted  at  the  bur 
of  this  court  that  this  rule  was  not  ordained 
in  good  faith ;  that  it  was  never  expected 
that  an  employe  would  observe  it ;  and  that 
any  servant  who  took  sufficient  time  to  follow 
and  obey  its  requirements  must  inevitably 
look  for  discharge. 

On  what  principle  this  court  Is  asked  to 
attribute  a  Machiavellian  policy  to  the  de- 
fendant, we  are  at  a  loss  to  determine  :  and, 
should  we  find  that  only  grasping  self-int<>r- 
est  without  one  touch  of  humanity  was  the 
motive  for  this  rule,  still  we  must  adjudge 
that  its  grant  of  sufficient  time  to  make  the 
examination  enjoined  was  written  in  good 
faith,  when  the  rule  receives,  as  we  believe 
it  was  the  purpose  of  the  defendant  that  it 
should  receive,  a  reasonable  construction. 
In  the  light  of  such  an  interpretation  of  it, 
it  is  obvious  that  the  use  of  this  time  by  the 
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gervant  will  not  seriously  discommode  the 
master  or  delay  the  shipment  of  its  freight. 
And,  on  the  other  hand,  the  master  has  a  deep 
interest  in  the  safety  of  the  servant,;  for,  no 
matter  how  perfect  the  former's  defense, to  a 
claim  for  damage,  the  making  of  that  de 
fense  is  always  attended  with  expense.  Un 
adulterated  selfishness  would  prompt  the 
adoption  of  a  regulation,  the  observance  of 
which  would  save  such  expense,  while  not 
materially  reducing  the  servant's  efficiency 
or  affecting  the  volume  of  work  he  can  per- 
form. It  is  without  force  to  assert  that  the 
master  would  discharge  an  employ^  who 
would  take  the  necessary  time  to  make  the 
required  examination.  Should  he  discharge 
the  servant  before  his  term  of  employment 
had  expired,  for  no  other  reason,  the  law 
would  give  the  servant  redress ;  and,  if  no 
time  of  employment  is  prescribed,  it  is  the 
master's  legal  right,  as  it  is  the  legal  right 
of  the  employe,  to  terminate  the  relation  at 
any  time,  without  any  excuse  at  all,  or  for 
any  reason,  however  unjustifiable  in  ethics. 
We  would  not,  however,  be  understood  as 
asserting  that  the  master  could  insist  upon  a 
rule  when  the  master's  conduct  in  the  dis- 
charge of  its  employes,  or  in  any  other  man- 
ner, indicated  a  purpose  not  to  acconl  to  the 
latter  the  necessary  time  without  which  the 
master's  command  to  the  exercise  of  a  higher 
degree  of  care  could  not  be  obeyed.  Its  ac- 
tions must  not  belie  its  words.  This  record 
discloses  no  such  condition  of  affairs. 
Neither  the  plaintiff  nor  any  other  employ^ 
of  the  defendant  has  been  discharged,  or 
threatened  with  discharge,  because  he  sought 
in  good  faith  to  comply  with  this  regulation, 
and  took  the  necessary  time  for  that  purpose. 
Nor  are  we  confronted  with  the  difficult 
question  as  to  the  rights  of  the  plaintiff,  had 
someone  in  superior  authority  commanded  a 
disregard  of  the  rule  ;  neither  w^as  the  press 
of  business  such  that  a  full  observance  of  its 
behests  was  not  practicable.  There  was  no 
exigency.  The  plaintiff,  with  the  defects  in 
full    view, — one    immediately    beneath    his 

faze,  and  one  before  his  eyes  only  a  short 
istance  away, — moved  slowly  towards  his 
fate,  oblivious  of  danger,  because,  as  is  con- 
ceded, he  took  no  precautions  to  discover  an 
open  peril.  He  seeks  to  excuse  his  omission 
to  examine  the  length  of  the  draw -bar  by 
his  statement,  upon  which  the  verdict  of  the 
jury  has  set  the  seal  of  truth,  that  he  was 
engaged  in  looking  for  a  pin  with  which  to 
make  the  coupling.  The  pin  could  have  been 
found  as  well  after  he  had  observed  the  de- 
fendant's rule,  that  he  must  examine  to  as- 
certain whether  there  was  any  danger  from 
the  size  of  the  draw-bars  of  the  engine  and 
of  the  car.  The  same  argument  would  ex- 
onrate  him  from  blame  had  the  coupling 
apparatus  and  the  dead-woods  been  entirely 
wanting.  He  testified  that  he  knew  every 
road  had  different  cars,  with  different  length 
draw-heads;  that  prior  to  the  accident  he 
did  not  notice  the  length  of  the  draw-heads 
of  the  car  and  of  the  engine ;  that,  if  he  had 
known  of  the  undue  shortness  of  these  draw- 
heads,  he  could  have  escaped  injury,  as  there 
Tvas  plenty  of  time  for  him  to  have  stepped 
down  and  out  from  the  end"  of  the  footboard 
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upon  the  grotmd,  so  as  to  clear  himself  from 
the  flat-car  before  he  was  hurt ;  and  that  lie 
knew  that,  if  two  cars  met  upon  a  ciure, 
the  distance  between  them  would  be  shorter 
on  the  inside  than  on  the  outside  of  the 
curve.  It  is  clear  that  plaintiff  made  no 
effort  to  obey  the  rule  requiring  him  to  make 
an  examination  of  the  coupling  apparatus. 
He  does  not  pretend  to  have  obeyed  it.  He 
disavows  any  such  obedience.  That  an  ob- 
servance of  its  requests,  giving  it  a  reason- 
able interpretation,  would  have  saved  him 
from  injury,  cannot  admit  of  doubt.  The 
defects  were  patent:  the  difference  between 
the  combined  lengths  of  these  draw -bars  and 
the  combined  lengths  of  those  in  ordinair 
use  was  fourteen  to  twenty  inches.  Th« 
ratio  was  about  ten  to  thirty.  One  was  di- 
rectly beneath  his  gaze ;  the  other  was  almost 
directly  before  his  eyes.  There  was  time  for 
inspection  while  the  engine  was  moving 
slowly  backwards.  Further  time  might  have 
been  taken,  if  necessary,  imder  the  rule. 
To  fail  to  discover,  under  these  circum- 
stances, that  these  draw-bars  were  only  about 
one-third  the  usual  length,  must  be  negli- 
gence, particularly  in  view  of  the  express 
warning  contained  in  the  rule,  the  injunction 
to  examine  so  as  to  know  the  kind  and  con- 
dition of  the  coupling  apparatus,  and  the 
granting  of  sufficient  ^ime  for  that  purpose. 
When  warned  of  the  daneer  generally,  and 
afforded  time  to  pause  and  examine  whether 
it  existed  in  the  particular  case,  the  servant 
may  not,  with  thoughtless  imprudence,  rush 
headlong  upon  peril  at  the  expense  of  his 
master. 

Said  the  court  in  Karrer  v.  Detroit,  G.  B. 
&  M.  R.  Co,  76  Mich.  400,  after  quoting  a 
regulation  of  the  defendant  very  similar  to 
the  one  in  the  case  at  bar:  "It  was  plain- 
tiff's duty  to  examine  into  the  coupling  ar- 
rangements of  both  cars  before  he  attempted 
to  couple  them,  and  as  they  were  only  a  rod 
apart  at  most  before  he  started  the  train 
back,  and  as  he  says  tlie  defect  was  visible 
at  once  to  anyone  looking,  one  or  two  sec- 
onds would  have  furnished  all  the  time 
needed  to  satisfy  himself  had  he  been  acting 
under  anyone  else's  orders;  but,  as  he  baa 
personal  direction  of  the  engineer*s  move- 
ments and  could  move  when  he  pleased,  the 
case,  as  he  presents  it,  was  an  aggn&valed 
one,  of  the  grossest  carelessness,  for  which 
he,  and  no  one  else,  was  responsible." 

Said  the  court  in  Barraeotl  v.  Chempmki 
cfe  0.  R.  Co.,  83  Va.  288:  **At  all  events, 
the  evidence  shows  that  the  dangerous  condi- 
tion of  the  coupling  was  obvious,  and  that 
the  plaintiff,  in  violation  of  the  rules  of  the 
company,  voluntarily  put  himself  in  a  posi- 
tion of  danger,  in  consequence  of  which  be 
was  injured.  Under  these  circumstances,  in 
the  eye  of  the  law,  he  was  the  author  of  bis 
own  misfortune;  that  is  to  say  his  negli- 
gence, or  what  is  the  same  thing,  his  failure 
to  use  reasonable  and  proper  care  and  caution 
was  the  proximate  cause  of  the  injury  com- 
plained of.  The  action  is  not  therefore 
maintainable." 

In  Michigan  Cent.  R,  Go.  v.  Stnithton,  45 
Mich.  212,  there  was  no  rule  giving  warn- 
ing, enjoining  examination  and   according 
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sufficient  time  for  that  purpose ;  and  yet  it 
was  held  fatal  to  recovery  that  the  plaintiff, 
a  brakeman,  had  failed  to  notice  that  there 
were  double  dead-woods  on  the  cars  he  was 
coupling,  instead  of  a  single  dead-wood  on 
each,  it  being  contended  that  it  was  negli- 
gence for  the  defendant  to  receive  and  trans- 
Eort  cars  equipped  with  double  dead-woods, 
aid  Jttdge  Cooley :  "If,  therefore,  a  switch- 
man were  to  declare  that  he  had  attempted 
to  couple  the  double  dead-woods  without 
noticing  how  they  differed  from  the  cars  of 
defendant,  the  conclusion  would  be  inevitable 
that  he  had  gone  heedlessly  in  the  perform- 
ance of  a  duty  requiring  great  care,  and  that 
he  had  not  allowed  his  eyes  to  inform  him 
what  was  before  him.  .  .  .  The  best  no- 
tice is  that  which  a  man  must  of  necessity 
see,  and  which  cannot  confuse  or  mislead 
him.  He  needs  no  printed  placard  to  an- 
nounce a  precipice  when  he  stands  before  it.  *' 
In  a  similar  case,  Hathatmy  v.  Michigan 
Cent.  R.  Co.,  51  Mich.  253,  the  court  said: 
**In  this  case  the  danger  consisted  in  the 
brakeman  being  caught  between  the  two 
dead-woods  as  they  came  together.  The 
dead-woods  were  in  plain  sight.  They  were 
really  the  most  prominent  objects  on  the  end 
of  the  cars.  The  plaintiff  had  a  full  oppor- 
tunity of  examining  the  one  by  which  he 
stood  some  moments  before  the  cars  came  to- 
gether. Its  size,  shade,  and  the  location  of 
the  draw -bar  were  before  him.  He  had  only 
to  look  at  it  to  be  informed  of  any  peril  sur- 
rounding it.  The  moving  car,  at  a  distance 
of  twenty  feet,  with  its  dead-wood  and  draw- 
bar in  plain  view,  slowly  approached  the 
one  where  the  plaintiff  was  standing.  It 
does  not  appear  that  there  was  any  hurry 
about  the  business.  How  could  the  plaintiff 
have  been  better  warned?  Certainly  he 
knew  the  car  was  coming,  and  could  see  the 
dead-woods  and  draw- bar  thereon  as  well  as 
if  he  had  made  the  coupling  a  thousand 
times  before.  He  could  not  fail  to  see  it,  if 
he  looked  at  all."  See  also  Kelley  y.  Wis- 
eonsin  Cent.  JR.  Co.  (Wis.)  21  Am.  &  Eng. 
R.  Cas.  633;  Toledo,  W.  &  W.  R.  Co.  v. 
Black,  88  111.  112;  Brev>er  v.  Flint  &  P.  M. 
R.  Co.  56  Mich.  620 ;  St.  Louis,  I.  M.  d  8. 
R.  Co.  V.  Rice,  51  Ark.  467,  4  L.  R.  A.  173. 
In  several  of  the  cases  referred  to,  the 
master  had  not,  as  in  the  case  at  bar,  imposed 
upon  the  servant  the  duty  of  extra  care,  nor 
had  he  expressly  granted  to  him  sufficient 
time  to  enable  him  to  examine  the  coupling 
apparatus  before  makinsr  the  coupling.  It 
must  further  be  remembered  that  plaintiff 
was  on  the  short  side  of  the  switch.  He 
testified  that  he  knew  that  the  distance  would 
be  shorter  on  the  inside  than  on  the  outside 
of  the  curve.  But  he  seems  to  have  paid  no 
attention  to  this  obvious  law.  Bein^  upon 
the  shorter  side,  it  was  all  the  more  import- 
ant for  him  to  ascertain  whether  there  would 
be  sufficient  room  between  the  car  and  the 
engine  for  him  to  stand  with  safety  on  the 
foot-board  in  making  the  coupling.  It  does 
not  seem  to  be  strenuously  insisted  that  a 
charge  of  negligence  can  be  predicated  upon 
the  curve  of  the  switch.  There  is  no  evi- 
dence of  the  degree  of  the  curve,  and  there 

is  eminent  authority  for  the  proposition  that, 
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unless  the  curve  is  abnormally  sharp,  the 
courts  will  not  regard  it  as  evidence  of  care- 
lessness. Tuttle  V.  Deiroit,  G.  H.  &  M.  R. 
Co.  122  U.  S.  189,  80  L.  ed.  1114.  The  lan- 
guage of  the  court  in  this  case,  both  on  this 
point  and  on  the  further  point  of  contribu- 
tory negligence,  because  the  injured  servant 
stood  upon  the  inside  of  the  curve  in  making 
the  coupling,  is  very  applicable  here :  "The 
perils  m  the  present  case  arising  fi*om  the 
sharpness  of  the  curve  were  seen  and  known. 
They  were  not  like  the  defects  of  unsafe 
machinery  which  the  employer  has  neglected 
to  repair,  and  which  his  employes  have  reason 
to  suppose  is  in  proper  working  condition. 
Everything  was  open  and  visible,  and  the  de- 
ceased had  only  to  use  his  senses  and  his  fac- 
ulties to  avoid  the  dangers  to  which  he  was  ex- 
posed. One  of  these  dangers  was  that  of  the 
draw- bars  passing  each  other  when  the  cars 
were  brought  together.  It  was  his  duty  to 
look  out  for  this,  and  avoid  it.  The  danger 
existed  only  on  the  inside  of  the  curve,  and 
this  must  have  been  known  to  him.**  On 
the  question  whether  it  was  negligent  to 
build  a  switch  with  so  sharp  a  curve,  the 
court  observed:  "We  have  carefully  read 
the  evidence  presented  by  the  bill  of  excep- 
tions, and  although  it  appears  that  the  curve 
was  a  very  sharp  one  at  the  place  where  the 
accident  happened,  yet  we  do  not  think  that 
public  policy  requires  the  courts  to  lay  down 
any  rule  of  law  to  restrict  a  railroad  com- 
pany as  to  the  curves  it  shall  use  in  its 
freight  depots  and  yards,  where  the  safety  of 
passenerers  and  the  public  is  not  involved, 
much  less  that  it  should  be  left  to  the  vary- 
ing opinion  of  juries  to  determine  such  an 
engineering  question."  It  is  true  that  in  the 
Tuttle  Case  there  was  no  one  standing  on  the 
foot-board  on  the  outside  of  the  curve,  as  in 
the  case  at  bar;  but,  if  the  brakeman  was 
bound  in  the  Tuttle  Case  to  know  that  it  was 
dangerous  to  stand  on  the  inside  when  there 
was  no  one  on  the  outside,  surely  the  plain- 
tiff in  this  case  was  bound  to  know  that  his 
position  was  one  of  danger,  although  there 
was  someone  standing  on  the  outside.  The 
fact  that  another  stood  in  one  of  the  places 
of  safety  did  not  render  the  place  occupied 
by  plaintiff  any  less  dangerous  or  obscure 
his  sense  of  that  danger.  The  other  place  of 
safety  was  outside  of  the  space  between  the 
car  and  the  engine,  upon  the  ground.  Per- 
haps he  might  not  have  found  room  with  the 
foreman  on  the  outside  of  the  curve  on  the 
foot-board,  but  he  might  have  gone  ahead, 
and  set  the  pin,  and,  if  the  jar  of  the  col- 
lision had  not  been  sufficient  to  cause  the  pin 
to  fall  down  into  its  place,  then,  he  could 
have  inserted  it  in  the  aperture  with  his 
hands  without  the  slightest  danger,  or,  at 
least,  he  then  would  have  plainly  seen  the 
danger  of  going  between  the  engine  and  the 
car  on  the  short  side  of  the  curve,  and  could 
have  completed  the  coupling  on  the  long 
side.  The  plaintiff  has  sustained  severe, 
and  perhaps  permanent,  injuries.  His  case 
appeals  to  our  sympathy,  and  he  may  be  a 
not  unworthy  object  of  charity,  but  justice 
will  not  seize  his  master's  property  to  com- 
pensate him  for  the  consequences  of  his  own 
imprudence.     There  seems  to  be  marked  una- 
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nimity  on  the  point  that,  where  disobedience 
to  or  disregard  of  a  reasonable  rule  or  regu- 
lation of  the  master  contributes  to  the  in- 
jury, there  can  be  no  recovery.  Sloan  v. 
Georgia  Pae.  K  Co.  (Ga.)  44  Ain.  &  Enjg. 
R.  R.  Cas.  558 ;  CaJiiU  v.  Hilton,  106  N.  Y. 
512,  9  Cent.  Rep.  255 ;  Kai-rer  v.  Detroit,  O. 
H,  cfe  M.  R.  Go,  76  Mich.  400 ;  San  Antonio 
&  A.  P.  R.  Go.  V.  Wallace,  76  Tex.  636; 
Memphis  db  C.  R.  Go.  v.  Thonuis,  51  Miss. 
640;  Deeds  v.  Chicago,  R.  1.  db  P.  R.  Co. 
74  Iowa,  154 ;  St.  Louis,  L  M.  <&  S.  R.  Co. 
V.  Ric^,  51  Ark.  467,  4  L.  R.  A.  178 ;  Sedg- 
wick V.  Illinois  Gent.  R.  Go.  78  Iowa,  158; 
Wolsei/  V.  Lake  Shore  d  M.  S.  R.  Co.  38  Ohio 
St.  227;  Pennsylvania  R.  Co.  v.  Whitcomb,  111 
Ind.  212,  9  West.  Rep.  828,  31  Am.  «fc  Eng. 
R.  R.  Cas.  149. 

Plaintiff  may  not  ask  us  to  speculate 
whether,  by  the  exercise  of  due  care,  he 
would  have  discovered  the  peril,  and  avoided 
the  danger,  had  he  made  the  examination 
which  the  rules  of  the  company  required. 
We  think  an  observance  of  this  reasonable 
rule  would  have  saved  him  from  injury.  If 
he  had  stopped  and  looked,  and  then  failed 
to  discover  the  peril  that  menaced  him,  pos- 
sibly a  different  case  might  have  been  pre- 
sented. But  this  is  doubtful.  The  exercise 
of  proper  care  must  have  revealed  the  dancer. 
We  hold  that  this  record  discloses  the  fact 
that  plaintiff's  own  negligence  contributed 
to  his  injury,  and  the  judgment  and  order 
denying  the  motion  for  a  new  trial  must 
therefore  be  reversed,  and  a  new  trial  granted. 

A  single  question  as  to  the  admissibility 
of  certain  evidence  remains  to  be  considered. 
The  wife  of  plaintiff  was  allowed,  against 
the  defendant's  objection,  to  testify  to  ex- 
clamations of  pain  made  by  the  plaintiff  on 
waking  up  during  the  night.  She  said : 
"Well,  he  has  more  than  once  woke  up, — 
more  than  once  in  the  night, — groaning ;  and 
I  asked 'him  wliat  was  the  matter."  The 
record  discloses  nothing  further  on  this  point. 
It  does  not  appear  that  she  testified  touching 
his  answer  to  her  inquiry  as  to  what  was  the 
matter  with  him.  We  are  very  clearly  of 
the  opinion  that  this  evidence  was  admis- 
sible, both  on  principle  and  under  the  great 
weight  of  the  adjudications.  There  was  no 
attempt  to  prove  a-  narration  by  him  of  a 


past  transaction.  He  was  not  stating  that 
the  night  before  he  had  suffered  pain.  He 
was  making  no  communication  whatever  to 
her.  It  was  only  the  involuntary  expression 
of  suffering.  True,  it  might  have  been  sim- 
ulated, but  that  was  a  question  for  the  jury. 
The  evidence  2of  the  physician  relating  to 
the  extent  of  his  injuries  must  have  rested 
in  some  degree  upon  statements  of  the  plain- 
tiff to  him,  and  therefore  upon  what  is  more 
truly  hearsay  than  exclamations  of  pain. 
The  testimony  of  the  medical  expert  may 
often  be  founded  mainly  upon  sucli  interested 
declarations  of  the  patient,  and  yet  its  com- 
petency cannot  be  seriously  questioned.  On 
the  other  hand,  the  rule  allowing  the  proof 
ot  the  expression  of  present  pain  will  rarely 
result  in  imposition  upon  juries  or  other 
triers  of  questions  of  fact.  Other  facts  in 
the  case  will  generally  aid  them  in  deter- 
mining how  much  of  real  and  how  much  of 
fictitious  pain  the  expression  of  suffering 
shadows  forth.  We  think  the  true  rule  is 
stated  in  Cleveland,  C.  C.  d  L  R.  Co.  v. 
NeiceU,  104  Ind.  264-269,  1  West.  Rep.  890: 
"Where,  however,  it  becomes  important  to 
illustrate  the  physical  or  mental  condition  of 
an  individual,  either  at  the  time  an  injury  is 
received,  or  from  thence  to  the  time  of  an  in- 
quirv  as  to  its  severity,  effect,  and  nature,  we 
think  expressions  or  declarations  of  present 
existing  pain  or  malady,  whether  made  at  the 
time  the  injury  is  recefved  or  subsequently  to 
it,  are  admissible  in  evidence  [citing  many 
authorities].  Expressions  of  present  exist- 
ing pain,  and  of  its  locality,  are  exceptions 
to  the  general  rule,  which  excludes  hearsay 
evidence.  They  are  admitted  upon  the 
ground  of  necessity,  as  being  the  onjj  means 
of  determining  whether  pain  or  su£&ring  is 
endured  by  another.  Whether  feigned  or 
not,  is  a  question  for  the  jury.  Such  dec- 
larations and  expressions  are  competent, 
regardless  of  the  person  to  whom  they  are 
made."  See  also  cases  cited  in  opinion, 
and  StaU  v.  Oedicke,  48  N.  J.  L.  86 :  JSekUs 
V.  Bates,  26  Ala.  655;  Yeatman  v.  Hart,  6 
Humph.  874;  HagenlocJier  v.  Coney  Island 
&.  B.  R.  Co.  99  N.  Y.  136. 

Rewrsed,  and  nexc  trial  ordered. 

All  concur. 
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Reuben  O.  SMITH  etal,  Appts. 

( N.Y ) 

Bring^g^  and  prosecatlngr  an  action  to 
set  aside  as  flraudulent  his  debtor's 


assignment  for  the  benefit  of  creditore.  Is  DOt 
such  an  election  of  remedies  as  will  debar  a 
creditor  from  shariner  in  a  distribution  of  the  ae- 
si^rned  estate  made  pendlngr  such  suit. 

(March  20, 1801.) 

APPEAL  by  Reuben  O.  Smith  and  the  First 
National  Bank  of  Towanda,  Pennsylva- 
nia, from  a  judgment  of  the  General  Term  of 
the  Supreme  Court,  First  Department,  aflBrm- 


'SoTK.—BHection  of  remedy,  I  reject  one  or  the  other;  and  so  one  cannot  talce  a 

benefit  under  an  instrument  and  then  repudiate  it. 
The  doctrine  of  election  means  that  where  two  ]  Peters  v.  Bain,  133  D.  8. 670,  88  L.  ed.  096. 
inconsistent  rights  are  presented  to  the  choice  of  a  i  Separate  remedies,  one  lepral  aod  the  other  equita- 
party,  by  a  person  who  manifests  a  clear  intention  ble,  are  inconsistent  and  cannot  be  pursued,  beiofr 
that  he  should  not  enjoy  both,  he  must  accept  or  '  a«rainst  the  policy  of  the  law.  One  |«irty  will  not 
18  L.  R.  A. 
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Mills  v.  Pabkhurbt. 
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ing  a  judgment  of  the 'Special  Term  for  New 
York  County  denyiqg  their  right  to  share  in 
the  distribution  of  the  insolvent  estate  of 
.Henry  W.  Ferine.    Bevened. 

Statement  by  Gray»  J.: 

The  appellants,  being  creditors  of  Henry  W. 
Ferine,  an  insolvent  debtor,  upon  judgments 
against  him,  brought  an  action  to  set  aside  an 
assignment  made  ^  Ferine  for  the  benefit  of 
his  creditors,  as  fraudulent,  in  which  they 
were  eventually  defeated.  Before  the  action 
was  commenced  they  had  made  proof  of  their 
claims  before  the  assignee.  The  deed  of  as- 
signment provided  for  certain  preferences  in 
payments  from  the  assigned  estate,  but  these 
appellants  were  not  among  the  creditors  pre- 
ferred. The  present  action  was  brought  on 
behalf  of  the  creditors  to  compel  the  assignee 
to  account  and  for  a  distribution  of  the  assets 
in  his  hands.  A  reference  was  therein  ordered 
to  a  referee  to  ascertain  and  to  report  the 
amount  due  each  of  the  creditors  who  should 
come  in  under  the  order  and  seek  the  benefit 
of  this  action.  Appellants  appeared  by  coun- 
sel before  the  referee,  but  protesting  and  giv- 
ing notice  that  they  waived  no  rights  or  rem- 
edies theretofore  exercised,  or  that  might 
thereafter  be  insisted  upon.  At  that  time  an 
appeal  was  pending  to  this  court  from  the 
judgment  in  their  action,  which  upheld  the 
validity  of  the  assignment,  and  objections  were 
made  by  other  creditors  to  the  allowance  by 
the  referee  of  the  appellants'  claims,  upon  the 
ground  tbat  they  were  proceeding  in  hostility 
to  the  assignment  in  prosecuting  their  other 
action.  The  referee,  however,  allowed  the 
claims,  on  the  theory  that  by  appearing  and 
refusing  to  withdraw  their  claims  there  was 
an  election  to  participate  in  the  accounting. 
Upon  the  coming  in  of  the  referee's  report  the 
court,  at  special  term,  sustained  the  exceptions 
of  the  creditors  to  the  allowance  of  the  appel- 
lants' claims,  on  the  ground  stated,  and  the 
court  at  general  term  affirmed  that  decision. 
From  the  judgment  of  affirmance  the  appel- 
lants have  appealed  to  this  court. 

Mr.  Benjamin  S.  Harmon*  for  appel~ 
lants: 

The  doctrine  of  election  is  not  applicable  in 
the  premises. 

The  action  brought  by  Reuben  O.  Smith  to 
set  aside  the  assignment  herein  was  not  in  dis- 
regard of  the  assignment,  but  distinctly  recog- 
nized its  existence,  while  seeking,  by  judicial 
proceedings,  to  establish  its  invalidity. 


See  Woodward  v.  Barlow,  26  Yi.  838;  Jewett 
V.  Woodward,  1  Edw.  Ch.  195,  6  L.  ed.  103; 
Stentfeld  v.  SimoMon,  44  Hun,  429. 

The  bringing  of  an  action  to  set  aside  the  as- 
signment herein,  either  was,  or  was  not,  an 
election  at  the  time,  upon  the  part  of  appel- 
lants, such  as  to  preciucie  them  from  ever  after 
sharing  thereunaer  in  the  assigned  estate. 

Fowler  v.  Botoery  Sav,  Bank,  4  L.  R.  A.  145, 
118  N.  Y.  450* 

That  it  was  not  such  an  election  at  the  time 
is  conceded,  and  if  not,  then  how  can  the  mere 
pendency  of  the  action,  its  nature  remaining 
the  same  and  no  substantial  benefit  having 
been  derived  therefrom  afterwards  have  that 
effect. 

If  any  election  became  necessary  at  the 
time  of  I  he  proceedings  before  the  reference 
herein,  then  appellants  elected  to  share  under 
the  assignment. 

Creditors  may  elect  to  share  even  under  a 
void  assignment,  the  assignment  as  to  them 
being,  in  such  case,  merely  voidable. 

Bone  V.  Benrtquez,  13  Wend.  240. 

This  being  so,  it  follows  that  merely  assert- 
ing the  invalidity  of  an  assi^ment,  or  bringing 
an  action  to  have  its  validity  or  invalidity  ju- 
dicially determined,  will  not  preclude  a  cred- 
itor from  sharing  under  the  assignment  when 
the  question  as  to  whether  or  not  he  will  so 
share  thereafter  squarely  presents  itself. 

Woodward  v.  Barlow,  supra.  See  Swanson 
V.  Tarkington,  7  Heisk.  612;  Busby  v.  Finn,  1 
Ohio  St.  409;  Maynard  v.  Maynard,  4  Edw. 
Ch.  711,  6  L.  ed.  1029;  Loneyv,  Bayly,  45  Md. 
447;  /Va«  v.  Adams,  7  Faige,  615,  4  L.  ed. 
800. 

The  appellants  elected  to  share  under  the  as- 
signment before  the  bringing  of  the  action  to 
set  that  assignment  aside,  and  all  subsequent 
acts  upon  the  part  of  said  appellants,  incon- 
sistent with  said  elections,  are  of  no  effect. 

The  proofs  of  claims  never  having  been 
withdrawn  from  before  the  assignee,  nor  the 
dividend  declared  and  paid  by  him  refunded, 
there  was  a  conclusive  election  upon  the  part 
of  appellants  to  become  parties  to,  and  to  ratify 
and  accept,  said  assignment. 

Eapalee  v.  Stewart,  27  N.  Y.  310;  Bone  v. 
Henriquez.  supra. 

An  election  once  made  is  made  forever,  and 
if  appellants  elected  to  claim  under  the  assign- 
ment before  the  bringing  of  proceedings  hos- 
tile to  that  assignment,  then  the  latter  proceed- 
ings were  without  effect,  and  the  said  election, 
with  all  its  advantages  or  disadvantages,  re- 
mains unchanged. 


be  allowed  to  vex  and  haraas  another,  with  two 
different  and  inconsistent  proceeflings,  but  will  be 
put  to  his  election.  Livrngston  v.  Kane,  3  Johns. 
Ch.  22i,  1  L.  ed.  600;  Butler  v.  Wohle,  6  Thomp.  Si  C. 
242,  4  Hun.  66. 

If  the  plaintiff  institute  separate  actionslhe  can- 
not carry  both  to  Judgnnent  and  satisfaction;  but 
may  be  compelled  by  order  of  the  court,  at  any 
sta^e  of  the  proceedlofrs.  to  e]ect^  which  he  will 
further  prosecute.  Connihan  v.  Thompson,  HI 
Mass.  272:  Rosrers  v.  Vosburjrh,  4  Johns.  Ch.  84, 1  L. 
ed.  772.  See  note  to  Terry  v.  Mun^r  (N.  Y.)  8  L.  R. 
A.  216. 

A  party  cannot,  either  in  the  oourse  of  litigation 
or  in  dealinsr  in  pais,  occupy  Inconsistent  positions. 
See  noU  to  Croaqman    v.  Universal   Rubber  Co. 
(N.Y.)13L.R.  A..91. 
13  L.  R.  A. 


An  action  to  set  aside  an  insolvency  discharRe  is 
not  the  proper  remedy  of  a  creditor  seeking?  to 
enforce  his  right  to  the  agreed  percentage  under  a 
compromise  agreement  of  creditors,  but  he  should 
sue  for  the  agreed  percentage.  Drake  v.  McQuade 
(N.H.)  July  25, 1890. 

A  creditor  who  has  availed  himself  in  any  mode 
of  an  assignment  made  by  his  debtor,  or  of  the 
benefits  to  be  derived  therefrom,  bars  himself  from 
taking  any  action  to  defeat  the  purpose  of  the  as- 
signment as  a  transfer  of  the  property  of  the  as- 
signor.   Thompson  v.  Fry,  51  Hun,  296. 

A  party  should  not  enjoy  an  advantage  under  an 
instrument  and  at  the  same  time  insist  on  its  in- 
validity. Babcock  v.  Dill,  43  Barb.  577;  Haydock  v. 
Coope,  58  N.  Y.  68.  See  note  to  Fowler  v.  Bowery 
Sav.  Bank  (N.  Y.)  4  L.  R.  A.  116. 
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MorrU  v.  Bexford,  18  N.  Y.  652;  MoUer  v.  | 
Tuska.  87  N.  Y.  166;  Fowler  v.  Bowery  JSav. 
Bank,  4  L.  R.  A.  145.  113  N.  Y.  460;  Kinney 
V.  Kiernan.  49  N.  Y.  164. 

Mr,  Humphrey  McMaster,  for  respond- 
ents: 

The  appellants,  by  bringing  and  prosecuting 
to  judgment  their  action  to  set  aside  the  assign- 
ment as  fraudulent,  have  elected  to  repudiate 
the  assignment,  and  cannot  share  in  the  dis- 
tribution under  it. 

Any  decisive  act  of  the  party,  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines 
his  election  in  the  case  of  conflicting  remedies. 

Fowler  v.  Boviery  8av.  Bank,  4  L.  R.  A. 
145, 118  N.  Y.  457;  Morris  y.  Beaford,  18  N.  Y. 
652;  Bowker  Fertilizer  Co.  v.  Cor,  9  Cent.  Rep. 
160, 106  N.  Y.  5551;  Conroto  v.  LitUe,  5L.  R.  A. 
693,  115  N.  Y.  387;  Terry  v.  Munger,  8  L.  R. 
A.  216, 121  N.  Y.  161. 

There  would  seem  to  be  no  good  reason  why 
a  party  should  not  be  held  as  strictly  to  an 
election  to  accept  or  repudiate  an  assignment 
as  In  any  other  case  calling  for  an  election  be- 
tween inconsistent  remedies. 

See  Sternfeld  v.  Simonson,  44  Hun,  430; 
Iselin  V.  Henlein,  16  Abb.  N.  C.  73;  New  Eng- 
land Bank  v.  Lewis,  8  Pick.  113. 

When  a  creditor  by  an  attachment  suit  takes 
property  from  the  assignee  and  sells  it,  on  giv- 
ing bonds  to  the  assignee,  such  creditor  is  pre- 
cluded from  claiming  any  benefit  under  the 
assignment. 

Valentine  v.  Decker,  48  Mo.  583;  Oeisse  v. 
Beaa,SWis,  867. 

Having  made  his  election,  he  is  bound  by  it. 

MoUer  v.  Tvska,  87  N.  Y.  166;  Strong  v. 
Strong,  3  Cent.  Rep.  48,  102  N.  Y.  69;  Ken- 
nedy V.  Thorp,  51  N.  Y.  174;  joslin  v.  Cowee, 
62  N.  Y.  90;  Iselin  v.  Henlein,  supra;  Acer  v. 
Hotchkiss,  97  N.  Y.  397;  Terry  v.  Munger,  su- 
pra. 

And  if  one  makes  an  election  between  two 
inconsistent  remedies,  his  failure  to  secure  sat 
isf action,  by  means  of  the  one  he  adopts, 
forms  no  legal  I'eason  for  permitting  him  to 
resort  to  the  other. 

New  York  Firemen  Ins.  Co,  v.  Lawrence,  14 
Johns.  55;  Morris  v.  Rexford,  18  N.  Y.  652; 
Bodermund  v.  Clark,  46  N.  Y.  354;  Hug?ies  v. 
Vermont  Copper  Min.  Co.  7  Hun,  678;  Ooss  v. 
Mather,  2  Lans.  283,  46  N.  Y.  689. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  first  of  the  two  (questions  which  were 
presented  relates  to  the  nght  of  the  appellants 
to  come  in  and  share  in  the  distribution  of  the 
assigned  estate,  and  the  argument  against  their 
right  is  thut,  in  bringing  and  prosecuting  the 
action  to  set  aside  the  assignment  as  fraudulent, 
they  had  thereby  electea  to  repudiate  the  as- 
signment. The  doctrine  of  election,  which 
has  been  thus  far  succe.ssful)y  invoked  in  sup- 
port of  the  argument,  does  not  seem  to  be  ap- 
plicable to  such  a  case,  and  no  authority  is 
found  warranting  its  application.  The  learned 
justices,  who  considered  the  question  at  the 
special  and  ^neral  terms,  were  influenced  in 
their  conclusions  by  the  supposition  that  these 
appellants  were  pursuing  two  remedies  upon 
their  claims  against  their  debtor  Ferine,  and 
that,  though  direct  authority  might  be  want- 
13  L.  R.  A. 


ing  upon  precisely  such  a  case,  yet  analogy 
with  adjudged  cases,  which  hold  that  incon- 


sistent rem^ies  may  not  be  availed  of  or  con- 
currently pursued,  required  the  application  of 
the  doctrine  of  election  in  this  instance.  If 
the  definition  of  the  legal  position  taken  by 
these  appellants  was  correctly  assumed  below, 
we  should  have  nothing  to  say,  and  could  not 
add  to  their  opinion.  But  we  cannot  agree 
with  them  in  their  view  of  the  situation  of  the 
parties.  The  elements  required  to  make  out 
a  case  of  election  were  wanting.  The  doctrine 
of  election,  usually  predicatea  of  inconsistent 
remedies,  consists  in  holding  the  party,  to 
whom  several  courses  were  open  for  obtaining 
relief,  to  his  first  election,  where  subsequently 
he  attempts  to  avail  himself  of  some  further 
and  other  remedy  not  consistent  with,  but  con- 
tradictory of,  his  previous  attitude  and  action 
upon  his  claim.  The  basis  for  the  application 
of  the  doctrine  is  in  the  proposition  that  where 
there  is,  by  law  or  by  contract,  a  choice  be- 
tween two  remedies,  which  proceed  upon  op- 
posite and  irreconcilable  claims  of  right,  the 
one  taken  must  exclude  and  bar  the  prosecu- 
tion of  the  other.  An  extended  citation  of  au- 
thorities illustrating  the  principle,  in  cases  of 
breaches  of  contract,  or  of  a  duty  imposed  by 
the  law,  would  be  unprofitable  here,  because 
of  many  recent  decisions  of  this  court,  and  be- 
cause not  needed  in  the  present  discussion. 
Where  parties  are  under  some  contract,  or  the 
case  is  one  of  a  deed  or  of  a  will,  an  election 
is  deemed  to  be  made  where  there  has  been  an 
acceptance  of  a  benefit,  under  the  one  or  the 
other,  and  the  party  benefited  "will  not  be  heard 
to  raise  the  question  of  validity,  nor  to  insist 
upon  some  other,  but  inconsistent,  legal  rights, 
however  well  founded.  So  it  is  conceivable 
that  the  rule  may  be  so  extended  as  to  apply 
to  the  ca.se  where  a  creditor  comes  in  under  an 
assifirnment  by  his  debtor  for  the  benefit  of 
creditors,  in  such  wav  and  with  such  attitude 
as  should  preclude  him  from  thereafter  assail- 
ing its  validity.  But  how  can  the  converse  of 
the  proposition  be  sustained?  The  assignment 
by  an  insolvent  debtor  is  involuntary  as  to 
creditors  in  the  application  of  his  assets  to 
their  claims,  and,  it  may  be,  unequal  as  well 
as  unjust  as  to  some,  and  it  is  of  no  effect  if 
fraudulently  made,  within  the  meaning  of  the 
law.  Shall  the  creditor,  for  endeavoring  to 
set  it  aside  on  legal  grounds,  if  unsuccessful, 
be  held  incapable  of  receiving  his  share  of  the 
debtor's  assets?  Such  a  rule  could  not  be 
based  upon  equitable  principles.  It  would 
come  so  near  to  lending  aid  and  encourage 
ment  to  attempts  at  fraudulent  assignments  as 
to  render  its  adoption  impossible.  The  as- 
signment is  not  like  a  gift  of  property  upon 
conditions  open  to  the  acceptance  or  rejection 
of  the  donee.  It  is  a  payment  by  the  assignor 
of  his  debts  after  his  own  plan.  The  deed  of 
assignment  is  in  no  sense  a  contract  between 
the  debtor  and  his  creditors,  and  it  does  not 
depend  for  its  validity  in  law  upon  their  as- 
sent. It  is  a  means  or  mode  which  the  Stat- 
ute permits  to  he  adopted  by  an  insolvent  debt- 
or for  the  distribution  of  his  estate  among  bis 
creditors,  and  so  long  as  he  has  acted  without 
fraud,  in  fact  or  in  law,  and  has  complied 
with  the  prescriptions  of  the  Act,  bis  convey- 
ance to  an  assignee,  for  the  purposes  stated 
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therein,  will  stand  and  be  effective.  If  the 
distribution  is  to  be  made  unequally  among 
the  creditors,  and  some  are  preferred  to  others 
in  payment,  the  assignment  is  not  viewed  by 
the  courts  with  any  favor,  and  is  only  toler- 
ated and  upheld  when  all  condition^  are  met 
for  the  prevention  of  fraud.  Nicnols  v.  Me- 
Ewen,  17  N.  Y.  22. 

The  debtor's  proceeding  sets  atfnaught  what- 
ever elements  of  superiority  the  non-preferred 
creditor's  claim  may  possess,  as  it  may  nullify 
the  results  of  any  diligent  effort  on  his  part  to 
secure  his  debt.  It  compels  him  to  submit  to 
inequality  in  payment,  and  to  take  \i\^pro  rata 
share  of  the  estate,  unless  he  discovers  and  can 
establish  its  invalidity.  But  if  he  believes 
himself  possessed  of  proof  invalidating  the  as- 
signment he  is  not  debarred  from  attacking  it, 
and  endeavoring  to  set  it  aside.  He  is  then 
but  insisting  upon  his  general  right  to  be  paid 
his  judgment  in  the  onier  of  its  priority,  and 
on  what  principle  should  his  endeavor  m  that 
direction  prevent  him  from  proving  and  estab- 
lishing his  right,  in  any  event,  to  his  share  in 
the  assigned  estate,  which  the  assignee  must  be 
deemed  to  be  holding  in  trust  for  him  and  all 
other  creditors  under  the  debtor's  deed?  The 
creditor  may  not  feel  any  more  hostility  to  the 
debtor's  proposed  distribution  of  his  estate 
when  he  sues  to  annul  it  than  he  did  before. 
The  bringing  of  the  suit  is  merely  the  hostility 
on  his  part  pronounced  in  legal  proceedings. 
The  learned  justice  delivering  the  opinion  at 
the  general  term  conceded  that,  where  an  ac- 
tion to  set  aside  the  assignment  had  been 
brought,  and  was  unsuccessful  and  terminated, 
an  election  would  not  be  held  to  have  taken 
place.  How  does  the  mere  pendency  of  the 
action  affect  and  change  the  situation?  What 
is  the  attitude  of  the  parties?  The  debtor  has 
transferred  his  estate  to  another,  upon  the  trust 
that  he  distribute  it,  in  the  manner  provided 
in  the  deed,  to  and  among  his  creditors.  The 
assignee  is  a  trustee,  whose  duty  it  is  to  make 
that  distribution.     A  creditor's  only  alterna- 


tive, if  he  is  not  contented  to  take  what  would 
thus  come  to  him,  is  to  endeavor  to  set  aside 
the  deed  of  assignment,  if  he  deems  himself 
possessed  of  the  requisite  evidence  of  its  in- 
validity at  law.  If  there  is  any  election  for 
him  to  make,  it  can  only  be  with  respect  to 
what  remedies  may  be  available  to  him  in  or- 
der to  right  himself  upon  his  judgment  against 
the  assignor  and  to  avoid  the  assignment.  We 
think,  therefore,  that  this  was  not  a  case  of 
election  of  remedies,  and  that,  in  endeavoring 
to  set  aside  the  deed  of  assignment,  in  order 
to  render  their  judgments  effective,  the  appel- 
lants were  testing  and  contesting  the  legality 
and  validity  of  their  debtor's  act  and  disputing 
its  binding  force  upon  them,  as  they  had  a 
legal  right  to  do,  and  which  was  a  course  that 
recognized  the  debtor's  deed,  but  alleged  the 
existence  of  grounds  for  holding  it  voidable, 
and  therefore  not  com][)ulsory  upon  the  cred- 
itor. It  in  no  wise  militated  against  the  right 
of  the  appellants,  if  defeated  upon  that  issue, 
to  share  in  the  assigned  estate,  on  the  basis  of 
distribution  provided  in  the  debtor's  deed  to 
his  assignee/  The  second  question  argued  was 
whether  the  appellants,  if  entitled  to  share  in 
the  distribution  of  the  assigned  estate,  could 
claim  preference  in  payment  under  the  assign- 
ment, as  being  individual  creditors  of  Ferine. 
With  respect  to  that  question,  we  agree  with 
the  decision  of  the  court  below  denving  that 
right.  The  indebtedness  represenfed  by  their 
claims  was  clearly  excepted  by  the  terms  of 
the  deed  of  assignment,  and  they  could  onlv 
claim  to  share  ratably  with  other  creditors,  af- 
ter the  payments  previously  directed.     / 

8o  much  of  the  judgment  appealed  from  a$ 
affirmed  the  judgment  dUaUowing  the  right  of 
these  appellants  to  share  in  the  distribution  of 
the  funds  in  the  assignor's  hands  should  he  re- 
versed,  and  these  appellants  adjudged  entitled 
to  share  with  other  creditors  not  preferred  in^ 
the  assignment.  Costs  to  the  appellants  to  be 
paid  out  of  the  estate  in  the  assignee's  hands. 

All  concur. 


CALIFORNIA  SUPREME  COURT. 


Franklin  H.  SMITH  et  al.,  Respts., 

PHCENIX  INSURANCE  CO.  of  Brooklyn, 
New  York,  Appt. 

(.. Cal ) 


1.   One  in  poaooBoton  of  property  under 
*  »  contract  to  lease  it  at  a  fixed  monthly 


rental  for  five  years  and  at  the  end  of  that  time 
to  purchase  it  at  a  designated  price  will  not,  be- 
fore the  expiration  of  the  five  years,  be  held  to 
have  entered  under  bis  contract  to  purchase  for 
the  purpose  of  enforcinflr  specific  performance 
against  him,  and  in  case  the  building:  is  destroyed 
by  fire  within  that  time  his  obligation  to  pur- 
ctiase  is  at  an  end. 

2,   IjOttin^  a  tenant  into  pogsegalon  of 


Note.— Ccmtract;  .m  whom  loss  fcUUi  in  case  of  de- 
struction hy  Hre, 

The  question,  On  whom  does  the  advantage  or 
loss  fall,  resulting  from  events  happening  )in  the 
case  of  private  contracts?  is  to  be  decided  by  the 
question  whether  or  not  the  title  bad  been  actually 
accepted.  Wy  vill  r.  Exeter,  1  Price,  292;  Paine  v. 
Mel]er,6Ve8.  Jr.849. 

The  whole  question  is.  Who  shall  bear  theXloss 
occasioned  by  a  vis  majorf  And  that  depends 
much  upon  the  question.  Who  was  the  proprietor 
when  that  loss  was  occasioned?  Mittelholzerj  v. 
Fuliarton,  6  Q.  B.  88e. 

If  all  the  buildings  upon  leasehold  premises  be 
destroyed  by 'fire,  the  lessee  is  at  the  common 
law,  nevertheless,  liable  for  the  full  amount  of  the 
13L.R.A. 


I  rent  during!  the  residue  of  the  term  (Baker  v. 
Holtpzaffell,  4  Taunt.  45);  and  if  he  has  covenanted 
t  o  repair,  he  must  also  rebuild.  Phillips  v.  Hteve  ns. 
16  Mass.  238. 

So  if  a  fire  occur  after  contract  of  sale,  but  before 
the  conveyance  is  executed,  the  loss  must  be  borne 
by  the  buyer.    Susrd.  Vend.  291. 

The  seller  is  not  bound  to  warrant  the  buyer 
against  acts  of  mere  force,  violence  and  casualties, 
nor  against  the  acts  of  the  sovereign,  and  this  was 
the  rule  under  the  French  and  Roman  law.  1  Do- 
mat,  Civil  Law,  pt.  1,  bk.  1,  title  2,  6  10,  art.  4. 

**  After  the  {bargain  is  completed,  the  purchaser 
stands  to  all  losses."  Digest.  2, 14,  77;  Cooper's  Jus- 
tinian, 615. 

In  such  case,  the  maxim  i^esperit  suo  domino  ap 
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property  under  an  ag^reement  to  rent 

the  same  for  five  years  and  tben  to  buy  It  is  not* 
prior  to  the  expiration  of  the  five  years,  a  viola^ 
tlon  of  the  oonditlon  of  an  insurance  policy 
thereon,  makingr  the  policy  void  in  case  of  a 
transfer  of  title  or  possession  of  the  property, 
where  provision  Is  made  in  the  application  for 
occupancy  by  a  tenant. 

(September  21, 1889.)* 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  fire 
insurance  policy.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Haggin,  Van  Ness  A  Dibble* 
for  appellant: 

If  the  agreement  between  the  plaintiff  and 
Stewart,  and  Stewart's  entry  ana  iK)S8ession 
thereunder,  operated  as  a  change  of  either  title 
or  possession,  the  policy  is  void. 

Title  is  the  "means  whereby  the  owner  of 
lands  hath  the  just  possession  of  his  property, 
and  a  perfect  title  consists  of  actual  possession 
under  a  right  thereto  based  upon  a  right  to  the 
properly." 

2  B>.  Com.  chap.  13. 

The  manner  of  acquiring  title  is  by  descent 
or  purchase. 

Id.  pp.  199.  200. 

The  term  ** purchase"  includes  every  mode 
of  acquisition  of  estate  known  to  the  law,  except 
that  by  which  an  heir,  on  the  death  of  his  an- 
cestor, becomes  substituted  in  his  place  as 
owner  by  operation  of  law. 

2  Bouvier,  L.  Diet,  title  Purcfiase. 

The  term  "  deed  "  includes  an  agreement. 

1  Bouvier,  L.  Diet,  title  Def^d. 

The  possession  of  Stewart  was  more  than 
that  of  tenant;  be  was  in  possession  under  a 
contract  to  convey,  and  this  made  him  the 
eqaitable  owner  of  the  premises. 

Fry,  Spec.  Perf.  3d  ed.  p.  638,  §  635,  and  note 
2. 

The  contract  between  plaintiff  and  Stewart 
operated  as  a  change  of  title  and  consequent 
vitiation  of  the  policy. 

*A  decision  was  reached  and  an  opinion  handed 
down  in  this  case  on  March  10, 1890,  which  reversed 
the  Judgment  of  the  court  below.  A  rehearingr 
was  subsequently  granted,  and  after  deliberation 
the  court  reached  the  opposite  conclusion  and 
handed  down  the  opinion  given  herewith,  which 
malces  the  former  opinion  Immaterial.    [Rep.] 


Peltm  V.  Westchester  F,  Ins.  Co.  11  N.  Y. 
605;  Davidson  v.  Hawkeye  Ins.  Co.  71  Iowa,. 
532;  i^emmelhaaek  v.  Canada  F.  d  M.  Ins.  Co. 
4  Mont.  L.  N.  205;  Oermond  v.  Some  Ins.  Co. 
2  Hun.  540;  Johannes  v.  t^tandard  Fire  Office^ 
70  Wis.  196:  Franklin  F.  Ins.  Co.  v.  Martin, 
40  N.  J.  L.  568;  Ramsey  v.  Phcmix  Ins.  Co.  2 
Fed.  Rep.  429;  Laffan  v.  Nagke,  9  Cal.  663; 
De  Rutte  v.  Muldrow,  16  Cal.  505;  BaU  v.  Cen- 
ter, 40  Cal.  63;  Dotod  v.  Clarke,  54  CaL  48; 
Pea^  V.  McFndden,  68  Cal.  611;  Southern 
Pac.  R.  Co.  V.  Terry,  70  Cal.  484;  Monroe  v. 
West,  12  Iowa,  119, 79  Am.  Dec.  524;  Dennett  v. 
Penobscot  Fair  O.  Co.  57  Me.  425,  2  Am.  Rep. 
58:  Smith  v.  Gage,  41  Barb,  60,  2  Am.  L.  Reg. 
N.  B.  438;  McKeehnie  v.  Sterling,  48  Barb.  331; 
Moore  v.  Burrows,  34  Barb.  173;  Adams  v. 
Green,  Id.  176;  Riekter  v.  Selin,  8  Berg.  &  R. 
439. 

A  contract  to  convey,  accompanied  by  de- 
livery of  possession,  operates  as  an  equitable 
transfer  of  the  title. 

Baldmn  v.  Pdol,  74  111.  97;  Fitzhugh  v.  Max- 
toell,  34  Mich.  188;  Strickland  v.  Kirk,  61 
Miss.  795;  Den  v.  DeUinger,  75  N.  C.  800. 

A  title  such  as  that  of  Stewart  will  support 
a  warranty  by  the  insured  that  he  is  tbe  sole, 
entire,  absolute  and  unconditional  owner  of 
the  pro|;)erty. 

1  Wood,  Ins.  §  38  €^  seq.;  Hough  v.  City  F. 
Ins.  Co.  29  Conn.  10;  MiUviUe  Mut.  F.  Ina. 
Co.  V.  Wilgy^,  88  Pa.  110;  Chandler  v.  Con^ 
meree  F.  Ins.  Co.  Id.  228;  East  lexas  F.  Inn. 
Co.  V.  Dyehes,  56  Tex.  565;  Stpift  v.  Vermont 
Nat.  F.  Ins.  Co.  18  Vt.  818:  Gaylordv.  lAimar 
P.  Ins.  Co.  40  Mo.  16;  Franklin  F.  Ins.  Co. 
V.  Crockett,  7  Lea,  721. 

Messrs.  Barclay,  Wilson  As  Carpentert 
for  respondents: 

If  Stewart  was  in  possession  as  the  tenant 
of  the  plaintiffs,  on  the  first  day  of  January. 
1888,  and  remained  in  possession  as  tenant  of 
the  plaintiffs,  until  the  destruction  of  the  build- 
ing, it  is  utterly  incomprehensible  that  **he 
was  more  than  a  tenant." 

The  rule  in  equity  that  requires  a  specific 
performance  in  favor  of  a  party  who  has  msde 
improvements,  exi)ended  money,  paid  a  part  or 
the  whole  of  the  agreed  price  of  properly  pur- 
cha.sed  in  good  faith  from  another,  proceeds 
upon  the  idea  that  a  failure  to  make  such  con- 
veyance would  be  a  fraud  upon  the  purchaser. 
The  application  sought  to  be  made  of  the  rule 
in  a  court  of  law,  in  this  case,  by  the  appel- 


plies.  Meredith's  Bmeri^ron,  410;  Paine  v.  Meller,  6 
Ves.  Jr.  349,  cited  ia  Osbom  v.  Nicholson,  80  U.  8. 18 
Wall.  654,  20  L.  ed.  666. 

It  is  the  established  doctrine  of  equity  that  if  a 
contract  to  purchase  is  to  be  completed  at  a  grivcn 
period,  and  the  title  is  finally  made  out,  the  parties 
continuing  in  treaty,  and  the  purchaser  not  by  any 
acts  released  from  bis  barsrain,  the  estate  is  con- 
sidered as  belonging  to  him  from  the  date  of  the 
contract,  and  the  money  from  that  time  as  belong- 
ing to  the  vendor.  Harford  v.  Furrier,  1  Madd. 
583. 

When  the  contract  has  been  completely  made^ 
the  thing  sold  is  at  the  risk  of  the  purchaser,  who 
must  bear  all  subsequent  losses,  and  is  entitled  to 
all  subsequent  gains.  Inst.  1,  iii,  title  24,  §  3;  Po- 
thier,  Trait6  de  Contrat  de  Vente,  pt,  IV. 

But  where  the  contract  is  in  its  inception  condi- 
tional, the  transfer  of  the  property  to  the  pur- 
chaser takes  place  only  on  the  performance  of  the 
18  L.  R.  A. 


condition,  and  until  that  event  the  property  re- 
mains at  the  risk  of  the  vendor.  Counter  v.  Mac- 
pherson,  5  Moore,  P.  C.  83. 

Personal  property  is,  equally  with  real  estate, 
the  subject  of  conditional  sale,  and  poasesBlon  is  to 
be  construed  as  only  prima  facie  evidence  of  its 
ownership.    Mount  v.  Harris,  1  Smedes  &  M,  185. 

At  law  a  failure  of  consideration  in  cases  of  con- 
ti«ct  is  a  sufficient  ground  for  considering  tbe  con- 
tract as  rescinded,  and  for  maintaining  the  actioo 
for  money  had  and  received  on  the  contract.  Lyon 
V.  Annable,  4  Conn.  350;  Pettihone  v.  Roberts,  2 
Root,  258;  Ooherty  v.  Creek,  8  Harr.  A  J.  828;  Eames 
v.  Savage,  14  Mass.  425:  Davis  v.  Marston.  5  Mass. 
199;  Spring  v.  Coffin,  10  Mass.  34;  GiUet  v.  Maynard, 
5  Johns.  86;  Raymond  v.  Bernard,  12  Johns.  274: 
Wheeler  v.  Board,  Id.  383;  Putnam  v.  Westcott„ 
19  Johns.  73:  Danforth  v.  Dewey,  8  N.  H.  79 ;  Boyd 
v.  Aderson,  1  Overt  (Tenn.)  488.1 
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lant,  would  enable  the  insurance  company, 
after  the  utmost  good  faith,  on  the  part  of  the 
plaintiffs,  in  their  application  for  insurance, 
payment  of  the  premium,  notice  and  proof  of 
tbe  loss,  to  refuse  payment,  and  turn  what  was 
intended  as  a  shield  for  the  protection  of  hon- 
-esty  into  a  sword  for  its  destiuction. 

If  we  admit,  for  the  sake  of  argument,  that 
the  provision  in  the  lease  amounted  to  a  sale  of 
the  premises,  still  the  preponderance  of  author- 
ities, as  well  as  reason,  shows  that  the  Com- 
pany cannot  avoid  payment  on  that  account. 

Washington  F.  Ins.  Co.  v.  KeUy,  82  Md.  421. 
See  also  AUen  v.  Mutual  F.  Ins.  Co,  in  Har- 
jord  Co.  2  Md.  Ill;  Jackson  v.  Massachusetts 
Mutual  F.  Ins.  Co.  23  Pick  418;  Hitchcock  v. 
Northwestern  Ins.  Co.  26  N.  Y.  68;  Strong  v. 
Manufacturers  Ins.  Co.  10  Pick.  40;  Stetson  v. 
Massachusetts  Mvt.  F,  Ins.  Co.  4  Mass.  380; 
Jackson  v.  Silvernail,  IG  Johns.  277. 

A  sale  or  assignment  of  the  property  will 
only  defeat  the  recovery  of  tbe  assignor  in  tbe 
policy,  when  and  so  far  as  it  strips  him  of  in- 
surable interest. 

3  Kent,  Com.  261. 

Where  the  iDsured  had  entered  into  an 
agreement  for  the  sale  of  bis  insured  property, 
but  bad  not  made  tbe  conveyance  or  received 
the  purchase  money,  his  interest  in  tbe  proper- 
ty and  policy  was  not  thereby  parted  with  so 
as  to  bar  his  right  of  action  on  tbe  policy. 

Perry  County  Ins.  Co.  v.  Stewart,  19  Fa.  48; 
Clinton  v.  Hope  Ins.  Co.  45  N.  Y.  454;  JRtna 
Ins.  Co.  V.  Jackson,  16  B.  Mon.  242;  Makers 
V.  Madison  County  Mut.  F.  Ins.  Co.  11  Barb. 
624;  OrreU  v.  Hampden  F.  Ins.  Co.  18  Gray, 
481;  TrumbeU  v.  Portage  C(mnty  Mut.  F.  Ins. 
Co.  12  Ohio.  806:  Phillips  v.  Merrimack  Mut. 
F.  Ins.  Co.  10  Cusb.  860;  Davis  v.  Quiney 
Mut.  F.  Tns.  Co.  10  Allen,  118;  HiU  v.  Cum- 
berland Valley  Mut.  P.  Co.  59  Pa.  474;  Boston 
Jb  Salem  Ice  Co.  v.  Bayal  Ins.  Co.  12  Allen,  881. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  March,  1890,  we  made  a  decision  in  this 
case,  reversing  the  judgment  of  the  superior 
court  with  directions  to  enter  judgment  on 
the  findings  in  favor  of  tbe  appellant.  28 
Pac.  Hep.  888.  After  a  rehearing  of  tbe  case, 
and  upon  fuller  consideration  of  the  questions 
involved,  we  are  satisfied  tbat  our  former  de- 
cision was  erroneous  and  tbat  the  judgment 
of  the  superior  court  should  be  affirmed. 

The  action  is  upon  a  fire  insurance  policy. 
Plaintiffs  had  judgment  in  the  lower  court 
and  defendant  appealed  from  the  judgment 
alone,  claiming  tbat  upon  the  facts  found  tbe 
judgment  should  have  been  in  its  favor. 

The  policy  in  suit  was  issued  in  August, 
1887,  and  the  property  insured  consisted  of 
a  frame  building  designed  for  a  hotel  or 
boarding  house.  The  defendant  was  advised 
by  the  papers  accompanying  the  application 
for  insurance — which,  by  the  terms  of  the 
policy,  are  made  a  part  of  the  contract — that 
the  building  was  occupied,  or  to  be  oc- 
cupied, by  a  tenant  (no  particular  tenant 
being  named)  for  hotel  purposes,  and  it  is 
found  by  the  court,  as  alleged  in  tbe  com- 
plaint, ^that  before  said  insurance  was  ef- 
fected defendant  had  full  knowledge  that 
said  building  was  built  by  plaintiffs  for  the 
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purpose-  of  renting  tbe  same  for  a  boarding 
and  lodging  bouse,  and  was  to  be  occupied 
by  the  tenant  of  tbe  plaintiffs ;  the  said 
building  not  being  at  that  time  fully  com- 
pleted and  furnished.'' 

After  the  insurance  was  effected  and  the 
building  completed  the  plaintiffs,  on  De- 
cember 24,  1887,  by  a  written  lease  demised 
the  insured  premises  to  one  J.  p.  Stewart, 
for  a  term  of  five  years,  at  a  fixed  rent,  pay- 
able monthly.  The  lease  also  contained 
stipulations  binding  tbe  plaintiffs  to  put  in 
certain  furniture,  consisting  of  carpets,  cook- 
ing range,  gas  fixtures,  etc.,  and  binding 
Stewart  to  put  in  other  necessary  furniture. 
It  was  agreed  that  the  building  and  furniture 
should  be  properly  insured  for  the  benefit  of 
tbe  parties  as  their  interest  might  appear, 
and  that  Stewart,  the  lessee^  should  pay  one 
half  of  the  expense  of  insuring  the  building 
and  the  entire  expense  of  insuring  tbe  furni- 
ture. 

It  was  further  agreed  as  follows:  **Said 
party  of  the  second  part  (Stewart)  may  at 
any  time  during  said  term  of  five  years  pur- 
chase said  hotel,  lots  and  premises  for  the 
sum  of  $25,000  cash,  and  likewise  purchase 
said  carpets,  gas  fixtures  and  range  at  cost 
price.  It  is  further  agreed  that  said  party 
of  the  second  part  will  purchase  said  hotel, 
lots  and  premises  on  or  before  five  years  from 
this  date  for  the  sum  of  $25,000,  together, 
with  said  carpets,  gas  fixtures  and  range  at 
their  cost  price. " 

The  defendant  had  no  notice  of  these  stip- 
ulations for  purchase  and  sale  of  the  prop- 
erty. Under  this  lease  and  agreement  Stew- 
art entered  into  possession  of  tbe  insured 
premises,  and  so  continued  until  tbe  destruc- 
tion of  the  hotel  by  fire  in  April,  1888. 

The  plaintiffs  thereafter,  upon  due  notice 
and  proofs  of  loss,  demanded  payment  of  the 

Sol  icy,  which  was  refused  by  the  defendant, 
[ence  this  action,  which  is  defended  on  the 
ground  of  an  alleged  violation  by  plaintiffs 
of  the  following  conditions  of  the  policy : 
^  If  the  property  be  sold  or  trantferred  (in 
whole  or  in  part)  or  upon  the  commencement 
of  foreclosure  proceedings  against  or  a  sale 
under  a  deed  of  trust  or  the  existence  of  a 
judgment  lien  or  tbe  issue  or  levy  of  an 
execution  against  any  kind  of  property  herein 
described ;  or  if  the  property .  be  assigned 
under  any  bankrupt  or  insolvent  law,  or  any 
change  takes  place  in  the  title  or  possession  (ex- 
cept  in  case  of  succession  by  reason  of  the 
death  of  the  assured)  whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  transfer, 
assignment  or  conveyance ;  or  if  t?ie  title  or 
possession  shall  be  changed  from  any  cause  wJiat- 
soever;  or  if  this  policy  shall  be  assigned 
before  a  loss,  without  the  consent  of  the 
company  indorsed  hereon, — this  policy  shall 
in  each  and  every  instance  be  void." 

Tbe  passages  which  we  have  italicised  are 
those  to  which  attention  is  particularly  di- 
rected, the  claim  of  appellant  being  tbat  the 
lease  and  agreement  of  sale,  and  Stewart's 
possession  thereunder,  wrought  a  change  both 
in  the  title  and  possession  of  the  property 
insured,  involving  a  forfeiture  by  plaintiffs 
of  all  rights  under  the  policy. 
In  their  argument  at  the  rehearing  counsel 
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for  appellant  took  the  position,  for  the  flrat 
time,  that  possession  by  Stewart,  under  the 
lease  and  as  a  tenant  merely,  without  regard 
to  the  contract  of  sale,  was  a  violation  of  the 
provision  of  the  policy  against  a  change  of 
possession.  But  clearly  this  position  cannot 
be  maintained  in  view  of  the  statement  made' 
in  the  application  upon  which  the  policy 
was  issued,  to  the  effect  that  the  building 
was  to  be  occupied  by  a  tenant  for  hotel 
purposes,  and  the  fact  found  by  the  court 
that  defendant  had  full  knowledge,  before 
issuing  the  policy,  of  the  purpose  for  which 
the  building  was  being  constructed,  and  that 
it  was  to  be  occupied  by  a  tenant.  Occu- 
pancy of  the  identical  character  contemplated 
bv  the  policy  was  not  a  change  of  possession. 
The  Issuance  of  the  policy  was  an  express 
consent  to  possession  by  a  tenant,  and  since 
no  particular  tenant  was  named  it  was  a  con- 
sent to  occupancy  by  any  tenant  selected  by 
the  assured,  subject  of  course  to  revocation 
by  canceling  the  policy  and  returning  the 
premium  if  an  objectionable  tenant  was 
selected. 

The  real  and  only  question  in  the  case  is 
whether  the  contract  of  sale  embraced  in  the 
lease,  or  superadded  to  it,  wrought  a  change 
in  the  title  to  the  insured  premises  within 
the  meaning  of  the  policy,  or  Imparted  to 
the  possession  of  Stewart  a  character  mate- 
rially different  from  the  possession  of  a  ten- 
ant. Upon  this  question  we  held  in  our 
former  decision,  in  accordance  with  the  con- 
tention of  appellant,  that  Stewart  by  tak- 
ing possession  of  the  insured  premises  un- 
der the  lease  and  agreement  of  December 
24,  1S87,  not  only  acquired  the  riffht,  but 
became  absolutely  bound  to  complete  the 
purchase ;  that  henceforth  the  buildings  were 
at  his  risk,  that  if  they  were  destroyed  the 
loss  would  be  his  alone,  because  he  was 
obliged  at  the  expiration  of  his  term  as  tenant, 
upon  tender  of  a  deed  for  the  land  without 
the  buildings,  to  pay  the  full  contract  price 
of  $25, 000.  From  th is  i t  necessarily  fol lowed 
that  Stewart,  from  the  time  of  taking  posses- 
sion, acquired  an  insurable  interest  equiva- 
lent to  the  vafue  of  the  buildings,  and  that 
if  plaintiffs  could  collect  the  insurance  and 
keep  it,  they  would  be  paid  twice  over  for 
the  buildings,  so  that  they  would  have  a 
direct  interest  in  their  destruction.  Of  course 
upon  these  premises  it  was  impossible  to 
avoid  the  conclusion  that  the  effect  of  the 
transaction  with  Stewart  was  to  work  a 
change  in  the  title  not  merely  nominal  and 
technical,  but  substantial  and  material  to  the 
risk,  and  necessarily  violative  of  the  condi- 
tions of  the  policy. 

But  on  a  fuller  consideration  of  the  case 
we  are  satisfied  that  the  authorities  cited  in 
our  opinion  and  in  the  briefs  of  counsel  did 
not  warrant  us  in  holding  that  under  the  cir- 
cumstances of  this  case  Stewart,  by  taking 
possession  under  the  lease  and  contract  of 
December  24,  1887,  became  absolutely  bound 
to  complete  the  purchase  of  the  premises  at 
the  expiration  of  his- term,  notwithstanding 
the  previous  destruction  of  the  buildings. 

There  can  be  no  question  that  under  such  a 
contract  the  equitable  title  to  the  land,  as 
between  the  vendor  and  vendee,  is  in  the 
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latter.  This  is  a  familiar  doctrine  of  equity, 
based  upon  the  principle  that,  for  the  pre- 
vention of  fraud  and  the  enforcement  of  the 
just  rights  of  the  parties,  equity  will  deem 
that  to  be  done  which  ought  to  be  done.  The 
maxim  is  applied  most  frequently  in  actions 
by  the  vendee  for  specific  performance  of  the 
contract,  or  in  aid  of  his  defense  when  the 
vendor  is  seeking  to  recover  possession  of  the 
land  upon  his  legal  title.  Laffan  v.  Naglee, 
9  Cal.  663 ;  DeRutte  v.  Muldraw,  16  Gal.  505 ; 
HaU  V.  Center,  40  Cal.  63;  Ihwd  v.  Clark, 
54  Cal.  48;  King  v.  Ruckman,  21  N.  J.  Eq. 
599. 

Decisions  almost  innumerable  to  the  same 
effect  might  be  cited  from  the  reports  of  this 
and  other  States,  but  they  do  not  decide  the 
question  involved  in  this  case. 

There  is  a  wide  distinction  between  the 
proposition  that  the  vendee  in  possession 
under  an  executory  contract  of  sale  may 
maintain  the  possession  against  the  vendor 
as  long  as  he  performs  his  part  of  the  agree- 
ment, and  upon  full  compliance  may  enforce 
specific  performance  of  the  vendor's  contract 
to  convey  the  legal  title,  and  the  proposition 
here  contended  for,  vi^..,  that  the  vendor  in 
such  a  contract,  notwithstanding  the  de- 
struction of  the  subject  of  the  contract  in 
whole  or  in  part,  before  the  date  stipulated 
for  payment  and  conveyance,  and  his  conse- 
quent inability  to  make  a  conveyance  of  that 
for  which  the  vendee  has  bargained,  may 
nevertheless  compel  the  vendee  to  pay  the 
whole  contract  price  in  exchange  for  a  frac- 
tion of  the  property  sold. 

When  we  come  to  make  a  critical  exami- 
nation of  the  cases  cited  to  tiiis  point,  and 
especially  the  cases  in  which  the  precise 
question  *we  are  considering  are  directly  in- 
volved, we  find  that  they  lend  a  very  slight 
support  to  the  appellant's  contention. 

In  the  case  of  McKechnie  v.  Sterlinp,  48 
Barb.  380,  the  doctrine  is,  it  is  true,  carried 
to  an  extreme  degree,  but  the  authorities 
cited  in  support  oi  that  decision  are  not  in 
point,  and  the  reasoning  by  which  they  are 
made  to  support  the  decision  is  very  unsat- 
isfactory. 

In  Riehter  v.  Selin,  8  Sere.  &  R.  439,  Uie 
Supreme  Court  of  Pennsylvania  uses  this 
language :  "  Where  a  contract  is  made  for 
the  sale  of  land,  equity  considers  the  vendee 
as  the  owner  of  the  estate  sold,  and  the  pur- 
chaser as  a  trustee  for  the  vendor  for  the 
purchase  money.  So  much  is  the  vendee 
considered  in  contemplation  of  equity  as 
actually  seised  of  the  estate  that  he  must 
bear  any  loss  that  may  happen  to  the  estate 
between  the  agreement  and  the  conveyance, 
and  he  will  be  entitled  to  any  benefit  which 
may  accrue  to  it  in  the  interval,  because  by 
the  contract  he  is  the  owner  of  the  premises 
to  every  intent  and  purpose  in  equity."  But 
this  was  said  arguendo  in  deciding  a  case 
where  the  point  was  not  directly  involved, 
and  the  proposition,  true  enough  in  general, 
and  in  its  application  to  the  circumstances 
of  that  case,  was  stated  in  its  most  unquali- 
fied form  and  without  regard  to  the  special 
circumstances  which  in  many  cases  render  it 
inapplicable. 

Similar  statements  of  the   same   doctrine 
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are  to  be  found  in  some  of  the  insurance 
cases  hereinafter  referred  to,  with  reference 
to  most  of  which  it  was  correctly  applied, 
as  we  shall  see. 

But  we  shall  see  also  that  the  doctrine  has 
its  reasonable  limitations,  and  that  this  is  one 
of  the  cases  to  which  it  cannot  be  applied 
without  doing  the  wrong  and  injustice 
which  it  was  designed  to  prevent. 

In  tlie  case  of  Wells  v.  GcUnan,  107  Mass. 
514,  the  facts  were  that  the  plaintiff  agreed 
to  sell  the  defendant  a  farm  and  the  defend- 
ant agreed  to  buy.  On  the  day  previous 
to  that  fixed  for  the  payment  and  convey- 
ance, the  buildings  on  the  farm  were  de- 
stroyed by  fire.  The  plaintiff  tendered  a 
conveyance  in  pursuance  of  the  contract, 
and  demanded-  payment  of  the  purchase 
price,  which  being  refused,  he  sued  for  dam- 
ages. It  was  held  that  he  could  not  recover, 
because  by  reason  of  the  destruction  of  the 
buildings  he  was  unable  to  comply  with  the 
contract  on  his  part.  It  is  true  the  vendee 
had  not  taken  possession,  and  the  court  found 
it  necessary  to  distinguish  the  cases  in 
which  lessees  in  possession  had  been  held 
liable  on  their  covenant  to  pay  rent  or  make 
repairs  notwithstanding  the  destruction  of 
tenements  by  fire  during  the  term.  In  those 
cases  it  was  said  the  liability  of  the  defend- 
ant resulted  from  the  fact  that  the  lessors 
had  fully  complied  with  their,  contracts, 
while  in  the  case  under  consideration  the 
plaintiff  was  unable  to  do  so. 

There  can  be  no  doubt  of  the  soundness  of 
this  distinction,  and  no  difficulty,  we  think, 
in  showing  that  it  applies  to  the  present 
case. 

In  the  earlier  Massachusetts  case,  Thompson 
V.  Gouldy  20  Pick.  184,  it  was  applied  where 
the  defendant  was  in  possession  and  had  paid 
tlie  purchase  price  for  the  purpose  of  sus- 
taining his  right  to  recover  back  the  money 
paid. 

In  that  case  the  agreement  of  purchase  and 
sale  was  by  parol,  but  the  plaintiff  paid  at 
different  dates  the  whole  purchase  price  and 
got.receipts  in  writing  specifying  the  pur- 
pose of  the  payments,  and  he  had  entered 
into  possession  of  the  house.  Clearly  under 
the  circumstances  he  had  put  himself  in  a 
position  to  enforce  specific  performance  of 
the  contract  to  convey,  and  was  the  owner  of 
the  equitable  title.  But  before  any  convey- 
ance was  tendered,  the  house  was  destroyed 
by  fire,  and  the  plaintiff  sued  in  assumpsit 
for  the  money  paid.  In  a  well-considered 
opinion  the  court  held  that  he  was  entitled 
to  recover  back  the  money  on  account  of 
failure  of  consideration. 

It  was  conceded  that  the  contract  of  the 
vendor,  though  by  parol,  could  under  the 
circumstances  have  been  specifically  en- 
forced, but  it  was  denied  that  it  could  have 
been  enforced  against  the  vendee  after  destruc- 
tion of  the  house. 

It  may  be  said  that  in  this  decision  the 
mere  legal  rights  of  the  parties  were  re- 
garded, and  that  the  court  could  not  act  upon 
the  equitable  doctrine  for  want  of  jurisdic- 
tion ;  but  it  will  be  seen  that  the  equitable 
doctrine  was  discussed  in  the  opinion  and  its 
reasonable  limitations  pointed  out. 
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What  those  limitations  are  it  is  not  neces- 
sary that  we  should  consider  exhaustively. 
For  the  purpose  of  this  decision  it  is  suffi- 
cient to  say  that  no  case  has  been  cited,  and 
we  have  discovered  none,  in  which  the 
vendee  has  been  held  bound  to  pay  the  pur- 
chase price  where  a  valuable  part  of  the 
property  has  been  destroyed  before  the  day 
fixed  for  payment  and  conveyance,  unless  he 
has  taken  possession  under  the  contract  of 
sale,  or  has  the  right  to  such  possession  under 
the  contract  before  the  occurrence  of  the  loss. 

Now,  in  this  case,  it  is  to  be  remembered 
that  the  agreement  between,  plaintiffs  and 
Stewart  consisted  of  a  lease  for  a  term  of 
five  years,  reserving  a  rent  payable  monthly 
in  money,  a  stipulation  giving  Stewart  the 
privilege  of  purchasing  at  $25,000  at  any 
time  during  the  term,  and  the  contract  bind- 
ing him  to  purchase  at  $25,000  at  the  end  of 
the  term. 

In  considering  the  i  question  before  us  we 
may  lay  out  of  view  the  stipulation  giving 
Stewart  the  privilege  of  purchasing,,  for 
clearly  he  was  not  thereby  bound  to  take  the 
property  and  pay  for  it  even  if  it  remained 
whole  and  intact.  To  determine  the  charac- 
ter of  his  possession  with  reference  to  the 
extent  of  his  liability  upon  his  agreement  to 
purchase,  the  contract  is  to  be  viewed  as  if 
it  consisted  merely  of  the  lease  and  the  agree- 
ment to  purchase.  Would  Stewart,  entering 
under  such  a  contract,  at  the  beginning  of 
the  term  demised,  be  deemed,  for  the  purpose 
of  enforcing  a  most  inequitable  liability,  to 
have  entered  and  to  be  holding  under  his 
contract  of  purchase?  Clearly  he  would 
not,  if  his  possession  could  be  referred  to 
either  the  lease  or  the  contract  as  distinct 
from  the  other;  for  there  can  be  no  doubt 
that  during  the  term  of  the  lease  he  would 
hold  under  that.  His  right  to  remain  in 
possession  would  depend  on  his  payment  of 
rent  and  performance  of  other  covenants  of 
the  lease,  and  would  be  determined  by  fail- 
ure so  to  pay  and  perform. 

And  we  think  that,  for  the  purpose  of  de- 
termining his  liability  under  his  agreement 
to  purchase,  in  case  of  destruction  of  a 
material  part  of  the  property  sold  prior  to 
the  time  for  payment  and  conveyance,  this 
distinction  between  the  lease  and  agreement 
ought  to  be  made.  It  is  reasonable  and 
equitable,  and  not  opposed  to  any  authority 
cited  unless  the  case  in  48  Barbour,  above 
referred  to,  should  be  deemed  an  authority 
ai^ainst  it.  If  so,  we  can  only  say  that  we 
think  that  case  goes  to  an  unreasonable 
length,  and  that  it  ought  not  to  be  followed. 
On  the  contrary,  we  think  the  best  considered 
cases  warrant  us  in  holding  that  the  liability 
of  Stewart  upon  his  a^eement  to  purchase 
ended  with  the  destruction  of  the  hotel ;  that 
it  was  never  at  his  risk,  but  was  always  at  the 
sole  risk  of  the  plaintiffs. 

But  appellant  contends  that  even  on  this 
view  there  was  a  change  of  title  and  posses- 
sion within  the  meaning  of  the  policy,  and 
he  cites  a  number  of  cases  to  sustain  the 
proposition  that  the  equitable  ownership  of 
a  vendee  under  a  contract  of  purchase  con- 
stitutes a  sole,  absolute  and  unconditional 
ownership,  and  consequently  that  the  vendor 
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cannot  also  be  the  sole,  absolute  and  uncon- 
ditional owner.  A  review  of  these  cases, 
however,  will  show  that  they  differ  essen- 
tially from  the  case  in  hand. 

In  the  case  of  Hough  v.  City  F.  Ins.  Co., 
29  Conn.  10,  the  legal  title  to  the  property 
insured  was  in  a  trustee,  who  held  it  as 
security  for  about  $1,600,  subject  to  which 
Incumbrance  the  plaintiff  and  two  others 
owned  the  equitable  title  in  equal  shares. 
The  plaintiff  bought  out  his  co-owners, 
agreeing  to  pay  each  the  sum  of  $1,000  for 
his  interest,  and  he  had  paid  on  his  purchase 
$500  to  one  and  $700  to  the  other.  He  had 
also  taken  possession  of  the  land  and  erected 
a  dwelling  thereon,  at  a  cost  of  $2,700  and 
was  to  receive  a  conveyance  from  the  trustee 
upon  the  payment  of  the  sum  secured  to  him 
on  the  property.  Under  Uiese  circumstances 
the  court  held  that  it  was  not  a  misrepresen- 
tation on  the  part  of  plaintiff  in  applying  for 
insurance  to  state  that  the  property  was  his. 
And  it  was  also  held  that  his  interest  in  the 
property  was  within  the  meaning  of  the 
policy  an  absolute  interest,  because  he  could 
by  no  contingency  be  deprived  of  it  except 
by  his  own  consent.  No  doubt  this  case  was 
correctly  decided. 

The  plaintiff  by  reason  of  his  original 
interest  in  the  property,  his  payment  to  his 
co-owners  upon  the  purchase  of  their  inter- 
ests, and  the  money  he  had  expended  in  im- 
provements on  the  property,  independent  of 
his  agi cement  to  purchase,  had  bound  him- 
self to  do  so,  and  he  was  the  only  person  who 
could  suffer  loss  by  destruction  of  the  prop- 
erty. It  was  his,  therefore,  absolutely  m 
every  sense  of  the  word  material  to  the  risk. 
And  the  decision  was  in  line  with  hundreds 
of  others  in  which  the  courts  everywhere 
have  refused  to  defeat  recovery  upon  insur- 
ance policies  by  givjng  effect  to  the  literal 
terms  of  clauses  of  forfeitures.  Such  clauses 
are  always,  and  justly,  construed  with  the 
utmost  strictness  against  the  insurer,  and  al- 
ways with  reference  to  their  only  legitimate 
object,  i.  e.y  the  protection  of  the  insurer 
against  risks  that  are  materially,  different 
from  those  which  he  has  undertaken.  The 
cases  of  MillviUe  Mut.  F,  Ins.  Co.  v.  Wilgus, 
and  Chandler  v.  Commerce  F.  Tm.  Co.  88  Pa. 
107,  228 ;  East  Texas  F.  Ins.  Co.  v.  Dyches, 
56  Tex.  565 ;  Sicift  v.  Vermont  Nat.  Ins.  Co. 
18  Vt.  318,  and  Oaylord  v.  Lamar  F.  Ins. 
Co.  40  Mo.  16,  are  all  substantially  like  the 
Connecticut  case,  and  the  decisions  rest  upon 
the  same  ground.  In  every  instance  the  ven- 
dee had  made  large  or  complete  payments 
upon  his  purchase,  or  valuable  improve- 
ments, or  both.  In  other  words,  he  had  given 
bonds  to  complete  it,  so  that  the  loss  must 
necessarily  fall  upon  him  in  case  of  destruc- 
tion of  buildings. 

The  case  of  Davidson  v.  Bdwkeye  Ins.  Co. , 
71  Iowa,  532,  upon  the  authority  of  which, 
principally,  our  former  decision  herein  was 
based,  was  another  of  the  same  sort.  There 
the  vendee  had  entered  into  possession  of  a 
small  farm  under  a  contract  to  purchase  it 
for  $400,  upon  which  $50  was  to  be  paid  in 
cash.  Prior  to  the  sale  the  vendor  had.  as 
in  this  case,  procured  insurance  on  a  build- 
ing; on  the  farm.  After  the  sale  the  buildine 
was  destroyed  by  fire,  and  the  vendor  sued 
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on  the  policy.  The  defense  was  breach  of  a 
condition  of  the  policy  against  any  sale  or 
conveyance  of  the  property  by  the  insured. 
The  defense  was  sustained  on  the  ground  that 
there  was  a  sale  of  the  property.  This  rul- 
ing was  clearly  opposed  to  the  decision  of 
the  Supreme  Court  of  Maryland  in  Washing- 
ton Ins.  Co.  V,  KeUy,  32  Md.  421,  and  to  other 
decisions  cited  in  the  dissenting  opinion. 

It  was  rested  also  u^on  the  false  assump- 
tion that  if  the  plaintiff  could  collect  the 
insurance  he  could  also  collect  the  full  pur- 
chase price  of  the  building  from  his  vendee, 
which  would  be  holding  in  effect  that  the 
defendant  remained  bound  by  the  policy  after 
it  became  the  interest  of  the  assured  to  de- 
stroy the  property. 

But  upon  the  doctrine  of  equity  that  the 
vendee  in  possession  is  the  equitable  owner 
of  the  property  and  the  vendor  merely  his 
trustee  of  the  legal  title,  the  money  collected 
by  the  plaintiff  on  the  policy  would  have 
been  held  in  trust  for  the  vendee,  and  applied 
on  the  purchase  price  {Heed  v.  Lukens,  44 
Pa.  202)  ;  so  that  in  fact  the  plaintiff,  even 
if  he  had  been  held  entitled  to  recover  on 
the  policy,  could  have  no  interest  in  the  de- 
struction of  the  property.  And  so  in  this 
case,  even  if  Stewart  could  be  held  bound 
bv  his  contract  of  purchase  after  the  fire,  the 
plaintiff  could  gain  nothing  by  collecting 
the  amount  of  the  policy.  This,  however, 
would  be  no  answer  ..to  the  objection  of  de- 
fendant that  the  title  was  changed  in  a  sense 
material  to  the  risk ;  for,  to  liold  that  the 
plaintiff  could  collect  the  insurance  for  the 
benefit  of  his  vendee  would  convert  the  trans- 
action into  a  virtual  assignment  of  the  policy, 
which  can  never  be  done  without  the  consent 
of  the  insurer. 

We  do  not,  therefore,  rest  our  decision  in 
any  degree  upon  the  ground  that  the  plaintiffs 
could  not  possibly  have  derived  an  advantage 
from  the  destruction  of  the  hotel,  and  have 
only  alluded  to  the  matter  for  the  purpose  of 
calling  attention  to  the  false  quantity  in  the 
reasoning  of  the  Iowa  Supreme  Court  in  the 
case  cited  in  support  of  our  former  decision. 

The  cases  of  Imperial  F.  Ins.  Co.  v.  Dun- 
ham, 117  Pa.  460,  10  Cent.  Rep.  576,  and 
Elliott  V.  Ashland  Mut.  F.  Ins,  Co.  117  Pa. 
548,  10  Cent.  Rep.  581,  cited  on  the  rehear- 
ing,  are  essentially  like  the  other  cases  cited 
to  the  same  point,  which  we  have  already 
considered. 

We  conclude  that  there  was  in  this  case 
no  change  of  title  or  possession  material  to 
the  risk,  and  that  the  judgment  of  the  su- 
perior court  on  the  facts  found  was  correct. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  argument  based  upon  the  fact 
that  Stewart  agreed  to  pay  one  half  of  the 
premium  on  the  insurance  of  the  hotel.  That 
agreement  is  evidently  one  of  the  terms  of 
the  lease  as  contradistinguished  from  the 
agreement  to  purchase. 

Hie  judgment  is  affirmed. 

We  concur : 

Paterson*  J. ,  ^Harrison,  J. ,  DeHaTen* 
J.,  GarouttOt  J. 

McFarland,  J. ;  I  concur  in  the  order  of 
afiSrmance. 

Petition  for  second  rehearing  denied  Octo- 
ber 19,  1891. 


1891. 
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MOUNT   VERNON    FIRST   NATIONAL 
BANK  et  cd.,  Appis,, 

V. 

Richard  SARLLS  et  al 
(....Ind ) 

1.  A  property  owner  may  maintain  a 
salt  to  enjoin  the  rebnildin|p»  in  violation 
of  a  valid  olty  ordiDanoe,  of  a  wooden  buildlnfir 

;  which  Uias  been  partially  destroyed  by  fire,  ai- 
thouffh  it  would  not  be  a  nuisance  per  se,  if  it 
will  work  special  and  irreparable  injury  to  him 
and  to  Ills  property,  as  by  diminishin^r  the  value 
of  the  property  and  increasing'  the  rates  of  in- 
surance thereon. 

2.  Owners  of  separate  and  distinct 
tenements'may  unite  in  an  action  to  re- 
strain the  rebuilding,  in  violation  of  a  city  ordi- 
nance, of  a  structure  partially  destroyed  by  fire, 
the  injuiy  from  which  will  affect  all  of  them 
alike. 

8.  The  intention  to  depriTO  a  municipal 
corporation  of  its  common-law  powers 
will  not  be  inferred  simply  because  certain  of 

I  such  powers  are  enumerated  and  conferred  upon 
it  by  its  charter  while  no  mention  is  made  of  the 
rest  of  them. 


4.  A  municipality  cannot*  without  express 
authority,  absolutely  and  without  regard  to  cir- 
cumstances, prohibit  the  making,  upon  any 
wooden  building  within  designated  limits,  of  re- 
pairs to  the  amount  of  $800  or  over. 

(September  22, 1801.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Circuit  Court  for  Posey  County  in 
favor  of  defendants  in  an  action  brouftbt  to 
enjoin  the  repairing  of  a  certain  wooden  build- 
ing.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Elijah  M.  Spencer  and  William 
P.  Edson,  for  appellants: 

The  ordinance  in  question  is  fully  author- 
ized by  law.  The  Statute  confers  upon  the 
City  of  Mt.  Vernon,  if  not  expressly,  at  least 
by  implication,  as  a  part  of  the  police  power 
of  the  State,  full  authority  to  pass  such  ordi- 
nance. 

1  Dillon,  Mun.  Corp.  §§  141,  143. 

Under  the  police  power  of  the  State  and  gen- 
eral welfare  clause  of  the  Statute,  a  city  may, 
by  ordinance,  prohibit  ihe  erection  of  frame 
buildings  within  its  fire-limits,  in  the  absence 
of  express  legislative  authority;  and  such  city 


norm.— Municipal    control    over  the    erection   of 
wooden  buHdinas. 

It  is  entirely  competent  for  a  municipal  corpo- 
ration to  regulate  the  extent  of  the  fire  limits  and 
prescribe  the  character  of  the  material  with  which 
buildings  within  certain  designated  limits  shall  be 
constructed.  The  city  council  has  the  sole,  abso- 
lute, and  llnai  control  of  all  questions  of  this  char- 
acter. Stute  V.  Clarke,  64  Mo.  17;  Des  Moines  Gas 
Go.  V.  Des  Moines,  44  Iowa,  509;  1  Dill.  Mun.  Corp. 
S  94;  St  Louis  v.  BofBnger,  10  Mo.  15;  Baker  v.  Bos- 
ton, 12  Pick.  184;  1  Dillon,  Mun.  Corp.  8d  ed.  6  475. 
p.  401,  note  1;  Veazie  v.  Mayo,  45  Me.  oflO;  Fay,  Pe- 
titioner, 15  Pick.  243;  Danielly  v.  Cabaniss,  62  G  a. 
211;  Parks  v.  Boston,  8  Pick.  218;  Sheridan  v.  Colvint 
78  111.  237:  Western  Sav.  Fund  Soc.  v.  Philadelphiai 
31  Pa.  175, 186;  Monroe  v.  Hoffman,  29  La.  Ann.  861, 
29  Am.  Rep.  345;  2  Dillon,  Mun.  Corp.  6  832,  and 
cases  citcMl;  Indianapolis  v.  Indianapolis  Gas  L.  & 
C.  Co.  86  Ind.  806. 

The  by-law  of  a  municipality  has  the  same  effect 
within  its  limits  and  with  respect  to  the  persons 
upon  whom  it  lawfully  operates  as  ^an  Act  of  Par- 
liament has  upon  the  subjects  at  large.  Lord 
Ablnger  in  Hopkins  v.  Swansea,  4  Mees.  &  W.  621, 
610:  Milne  v.  Davidson,  5  Mart.  N.  S.  400;  The  Queen 
V.  Osier,  32  U.  C.  Q.  B.  324. 

That  a  city,  especially  when  authorized  by  its 
charter,  has  the  right  to  establish  fire  districts,  and 
may  prohibit  the  erection  of  wooden  buildings,  as 
a  safeguard  against  the  occurrence  and  spread  of 
conilagratlon  is  not  denied,  and  is  well  settled  by 
authority.  See  1  Dillon,  Mun.  Corp.  405,  citing 
Charleston  v.  Elford.  1  McMuU.  L.  234;  Brady  v. 
Northwestern  Ins.  Co.  11  Mich.  425;  Douglass  v. 
Com.  2  Kawle,  262;  Wadleigh  v.  Gilman,  12  Me.  403: 
Vanderbilt  v.  Adams,  7  Cow.  349,  352;  Charleston  v. 
Reed,  27  W.  Va.  681;  King  v.  Davenport,  98  111.  805: 
Baumgartner  v.  Hasty,  100  Ind.  575;  Klingler  v. 
Bickel,  10  Cent.  Rep.  881, 117  Pa.  826. 

While  it  is  an  indisputable  proposition  that  the 
Legislature  is  alone  empowered  to  enact  statutory 
laws,  it  is  equally  well  settled  that  it  may,  in  its 
discretion,  delegate  to  municipalities  the  power  to 


make  by-laws  and  ordinances  which  are  invested 
with  all  of  the  force  and  effect  of  general  laws  duly 
sanctioned  by  the  Legislature.  Heland  v.  Lowell,  8 
Allen,  407;  St.  Louis  v.  Bofflnger,  19  Mo.  13, 15:  Brick 
Presby.  Church  v.  New  York,  5  Cow.  588;  St.  Louis  v. 
Manufacturers  Sav.  Bank,  40  Mo.  574;  McDermott  v. 
Board  of  Police,  5  Abb.  Pr.  422;  Des  Mofnes  Gas  Co. 
V.  Des  Moines,  44  Iowa,  508,  24  Am.  Rep.  756:  Mason 
V.  Shawneeti)wn,  77  IlL  533;  State  v.  Tryon,  30  Conn. 
183;  Starr  v.  Burlington.  45  Iowa,  87;  Indianapolis 
V.  Indianapolis  Gas  L.  &  C.  Co.  66  Ind.  306. 

The  only  test  of  general  legislative  action  should 
be.  Was  the  law  passed  in  pursuance  of  and  io  ac- 
cord with  the  Constitution,  and  in  the  exorcise  of 
the  constitutional  powers  of  the  legislative  body? 
In  the  case  of  a  municipal  corporation,  the  ques- 
tion is,  whether  it  was  in  accord  with  the  Constitu- 
tion, state  and  federal,  and  then  within  the  powers 
granted  in  the  charter  of  the  corporation.  If  so, 
the  propriety  and  mode  of  its  exercise  is  one  solely 
for  the  legislative  body  exercising  it.  Knoxville 
v.  Bird.  12  Lea,  121,  47  Am.  Hep.  826. 

Cities  and  villages  are  vested  with  power  to  pre- 
scribe fire  limits,  and  direct  that  all  wooden  build- 
ings within  those  limits,  when  damaged  by  fire, 
decay  or  otherwise,  to  the  extent  of  fifty  per  cent 
of  their  value,  shall  be  torn  down  and  removed. 
Kurd,  Stat.  1881,  p.  210,  fi  62.  See  also  Harvey  v. 
Dewoody,  18  Ark.  252;  Ferguson  v.  Sclma,  48  Ala. 
308;  Toledo,  W.  &  W.  R.  Co.  v.  Jacksonville,  67  III. 
37;  Cooley,  Const.  Lira.  5th  cd.  471:  Wadleigh  v. 
Gaman,  12  Me.  403;  King  v.  Davenport,  98  III.  30r>; 
Louisville  V.  Webster,  108  Ul.  414. 

A  regulation  of  the  use  of  property,  or  a  prohi- 
bition of  its  repair  when  partially  destroyed,  is  not 
a  condemnation  to  the  public  use.  Brady  v.  North- 
western Ins.  Co.  11  Mich.  425. 

These  cases  rest  on  solid  principle,  for  the  rule 
has  always  been  that  a  municipal  corporation  has 
the  inherent  power  to  enact  ordinances  for  the 
protection  of  the  property  of  *ts  citizens  against 
fire.  2  Bacon.  Abr.  147;  Clark  v.  South  Bend,  85 
Ind.  276,  44  Am.  Rep.  13;  North  Western  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  669,  660,  24  L.  ed.  1036- 
1099;  2  Kent,  Com.  839. 
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may,  by  ordiDance,  prohibit  the  repair  and  re- 
building of  frame  houses  within  its  fire  limits, 
in  the  absence  of  express  legislative  authority. 

Monroe  v.  Hoffnuin,  29  La.  Ann.  651,  29  Am. 
Rep.  845;  Baumgartner  v.  Hasty,  100  Ind.  580, 
581;  Dillon,  Mun.  Corp.  §405,  cited  approv- 
ingly in  Baumgartner  v.  Hasty,  100  Ind.  580; 
Wood,  Nuisances,  §  741;  Charleston  v.  Reed, 
27  W.  Va.  681,  55  Am.  Rep.  336;  Wadleigh  v. 
Oilman,  12  Me.  408,  28  Am.  Dec.  188;  Salem 
V.  Maynes,  123  Mass.  372;  Tr-^f  v.  Winters,  4 
Thomp.  &  C.  256;  Hine  v.  New  Haven,  40 
Conn.  478;  Alexander  v.  Oreenville,  54  Miss. 
659;  Hasty  v.  Huntington,  8  West.  Rep.  322. 
105  Ind.  542. 

A  city  may  adopt  an  ordinance  prohibiting 
the  repair  and  rebuilding  of  frame  houses 
within  its  fire  limits,  in  the  absence  of  express 
legislative  enactments  authorizing  the  same. 

Brady  v.  Northwestern  Ins.  Co.  11  Mich. 
425;  Clark  v.  South  Bend,  85  Ind.  276;  Baum- 
gartner V.  Hasty,  supra;  King  v,  Datenport, 
98  III.  805,  88  Am.  Rep.  89. 

The  general  law  which  authorizes  the  City 
of  Mount  Vernon  to  adopt  an  ordinance  for- 
bidding the  repair  and  rebuilding  of  wooden 
buildings,  either  expressly  or  by  necessary  im- 
plication, is  constitutional  and  valid.  The 
power  of  the  State  over  police  regulations  is 
supreme. 

Slaughter  House  Gases,  88  U.  8.  16  Wall. 
86.  21  L.  ed.  894;  Baumgartner  v.  Hasty,  100 
Ind.  684;  Com.  v.  Alger,  7  Cush.  84;  Taunton 
V.  Taylor,  116  Mass.  254;  Wateriown  v.  Mayo, 
109  Mass.  315;  Lake  Vieio  v.  Rose  Hill  Cemetery 
Co,  70  111.  191;  DanieU  v.  Hilgard,  77  111.  640; 
Barbier  v.  Connolly,  113  U.  8.  27,  28  L.  ed. 
923. 

The  powers  conferred  by  the  laws  of  the 
State  upon  municipal  corporations  to  protect 
property  from  fire  "are  in  their  nature  legisla- 
tive and  governmental;  the  extent  and  manner 
of  their  exercise  within  the  sphere  prescribed 
by  statute  are  necessarily  to  be  determined  by 
the  judgment  and  discretion  of  the  proper 
municipal  authorities,"  and  "the  power  of  the 
city  over  the  subject  is  that  of  a  delegated 
quasi  sovereignty.' 

Wheeler  v.  Cincinnati,  19  Ohio  St.  21.  See 
also  A  Coal  Float  v.  Jeffersonmille,  10  West. 
Rep.  833,  112  Ind.  18;  Dillon,  Mun.  Corp. 
§§  315.  319;  State  v.  WhiU,  82  Ind.  278, 42  Am. 
Rep.  496;  Fertich  v.  Michener,  9  West.  Rep. 
894,  111  Ind.  472. 

The  ordinance  in  question  is  not  unconstitu- 
tional, is  not  against  common  right,  and  is  not 
unreasonable. 

DiUon,  Mun.  Corp.  §§  141-420',  Respublicav, 
Duquet,  2  Yeates,  493;  Brady  v.  North%i>estern 
Ins.  Co.  11  Mich.  425;  Clark  v.  South  Bend,  85 
Ind.  276. 

The  following  authorities  further  sustain  the 
validity  of  the  ordinance  in  question: 

Cooley.  Const.  Lim.*  596;  King  v.  Daven- 
port, 98  111.  305,  38  Am.  Rep.  89;  Fields  v. 
Stokley,  99  Pa.  306,  44  Am.  Rep.  109;  Wood, 
Nuisances,  §  113;  Theilan  v.  Porter,  14  Lea. 
622,  52  Am.  Rep.  173. 

Injunction  is  the  proper  remedy  to  prevent 
the  wrongful  acts  of  a  person  in  repainng  and 
rebuilding  a  frame  house  on  his  property, 
within  the  fire  limits  of  a  city,  in  violation  of 
its  ordinance,  after  he  has  threatened  and  com- 
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menced  to  so  repair  and  rebuild  the  same, 
when  the  injunction  is  invoked  by  a  person 
whose  private  property  does  and' will  suffer 
great  and  irreparable  damage  from  such  wrong- 
ful acts. 

Blanc  V.  Murray,  36  La.  Ann.  162,  51  Am. 
Rep.  7;  Story,  Eq.  Jur.  §  924;  MiUiau  v.  Sharp, 
27  N.  Y.  625;  Doolittle  v.  Broome  County  Suprs. 
18  N.  Y.  160;  Horstman  v.  Young,  13  Phila. 
19;  Brice's  App.  89  Pa.  85;  Rand  v.  Wilder,  19 
111.  App.  896;  Wood,  Nuisances,  §§  730.  769; 
High.  Inj.  fei  498. 

Messrs.  W.  S.  Jackson  and  6.  V*  Men- 
sies,  for  appellees: 

Appellants  had  no  right  to  join  in  a  bill  for 
injunction. 

Hilliard,  Inj.  3d  ed.  333-837. 

An  action  to  restrain  the  commission  of  a 
threatened  public  nuisance  cannot  be  insti- 
tuted by  inmviduals.  but  must  be  brought  by 
the  proper  officer,  the  people  or  the  municipal- 
ity. 

Pom.  Eq.  Jur.  §  1849;  Atty-Gen.  v.  Tudor 
Ice  Co.  104  Mass.  239;  Jones  v.  CardweU,  98 
Ind.  881;  Lipperd  v.  Edtcards,  39  Ind.  165; 
Holzman  v.  Hibben,  100  Ind.  338. 

Courts  of  equity  will  not  interpose  their  pow- 
ers to  enforce  such  bv-laws  either  at  the  suit  of 
the  corporation  itself  or  one  of  its  members. 

Waupun  V.  Moore,  34  Wis.  450;  Hudson  v. 
Thome,  7  Paige.  261, 4  L.  ed.  148;  St.  Johns  y. 
McFarlan,  83  Mich.  72;  Wood,  Nuisances, 
§789. 

The  power  conferred  by  a  general  welfare 
clause  IS  restricted  by  reference  to  other  pro- 
visions of  the  charter  or  constituent  act. 

State  V.  Merrill,  37  Me.  329;  Montgomery  t. 
Montgomery  &  W.  PI.  Road  Co.  81  Ala.  76; 
Mount  Pleasant  v.  Breeze,  11  Iowa,  899. 

The  Legislature  restricted,  confined  and  cov- 
ered all  it  intended  to  do  in  granting  power  to 
protest  against  fire  in  a  special  clause,  exclud- 
ing all  other  thoughts  or  ideas.  Expremo 
unius  est  exclusio  alterius. 

''Repairing''  is  in  no  sense  the  same  as  "erect- 
ing" and  cannot  be  so  construed  under  the 
most  liberal  rules  of  interpretation. 

Brady  v.  Northwestern  Ins.  Co.  11  Mich.  425. 

Where  the  acts  to  be  done  more  or  less  af- 
fect or  impair  private  property — ^the  powers 
grants  to  a  municipal  corporation  must  be 
strictly  construed. 

Kyle  V.  Malin,  8  Ind.  37;  LaFayetie  v.  Okt, 
5  Ind.  89;  McEhff&n  v.  Oilker,  38  Ind.  235;  Bo^ 
V.  Indianapolis,  38  Ind.  51;  Waldo  v.  Wallace, 
12  Ind.  584;  Leaventcorth  v.  Norton,  1  Kan. 
482;  Hooper  v.  Ehnery,  14  Me.  375;  Wood,  Nui- 
sances, §  788. 

It  is  repugnant  to  justice  to  extend  by  im- 
plication, a  power  which  may  become  penal 
m  its  effects,  and  through  and  under  the  spe- 
cious guise  of  providing  for  public  security  de- 
stroy vested  rights. 

A  corporation  with  the  power  of  making  by- 
laws cannot  make  any  such  law  to  incur  a  for- 
feiture. 

Kirk  V.  N<yruUe,  1  T.  R.  124. 

No  municipality  in  legislating  by  virtue  of 
its  charter  can  enact  an  ordinance  unreasonable 
in  its  scope  and  operation. 

A  Coal  Float  v.  JeffersonvUle,  10  West  Rep. 
883,  112  Ind.  15. 

How  unreasonably  the  second  section  mt  tte 
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ordinance  can  operate  is  graphically  stated  by 
Justice  Campbell  in  Brady  v.  Northwestern  Ins. 
Co.  supra. 

McBride»  «/.,  delivered  the  opinion  of 
the  court : 

This  case  involves  the  validity  of  the  sec- 
ond section  of  an  ordinance  of  the  Citv  of 
Mt.  Vernon,  entitled  "An  Ordinance  Con- 
cerning the  Prevention  of  Fires."  The  first 
section,  the  validity  of  which  is  not  called 
in  question,  establishes  fire  limits  and  pre- 
scribes the  material  which  may  be  used  in 
the  erection  of  buildings  within  these  limits. 

The  second  section  is  as  follows :  ** Section 
2.  It  shall  be  unlawful  for  any  person  to 
alter,  repair,  or  rebuild  any  frame  or  wooden 
building  situated  within  the  limit  defined 
and  prescribed  bjr  this  ordinance,  whenever 
the  amount  required  to  alter,  repair,  or  re- 
build shall  equal  or  exceed  the  sum  of  three 
hundred  dollars.  Any  person  violating  the 
provisions  of  this  section  may  be  fined  in 
any  sum  not  less  than  two  dollars,  nor  more 
than  one  hundred  dollars,  with  costs,  and 
each  day  that  workmen  are  employed  on  such 
building  shall  constitute  a  distinct  offense.^' 

The  complaint  charges,  in  substance,  that 
the  appellees  were  the  owners  of  certain  real 
estate  in  Mt.  Vernon,  and  within  the  fire 
limits  prescribed  by  the  ordinance  in  ques- 
tion, upon  which  they  were  threatening  to 
and  had  commenced  to  rebuild  and  repair 
certain  frame  buildings,  at  a  cost  exceeding 
$300,  which  had  previously  been  partiallv 
destroyed  by  fire.  The  appellants  (plaintiffs 
below)  are  shown  to  be  each  the  owners  of 
certain  other  tracts  of  land,  either  adjacent 
to  or  in  the  immediate  vicinity  of  the  appel- 
lee's building,  on  which  valuable  builaings 
have  been  erected ;  and  they  charge  that  by 
reason  of  the  threatened  repairing  and  re- 
building by  the  appellees,  the  danger  of  the 
destruction  by  fire  of  their  respective  build- 
ings is  **  greatly  increased  and  made  more 
imminent,  thereby  diminishing  the  value  of 
said  plaintiff's  real  estate  and  increasing  the 
rate  of  fire  insurance  thereon,  to  the  irrepar- 
able injury  and  damage  of  the  said  build- 
ings on  each  and  all  of  the  said  pieces  of 
real  estate,  so,  as  aforesaid,  owned  by  the 
plaintiffs,  and  is  an  obstruction  to  the  free 
use  by  the  plaintiffs  of  their  said  property 
and  interferes  with  the  comfortable  enjoy- 
ment thereof, "  etc. 

Prayer  for  an  injunction.  The  circuit 
court  sustained  a  demurrer  to  the  complaint 
and  rendered  judgment  for  costs  in  favor  of 
the  appellees.  Three  questions  are  presented 
and  discussed : 

1.  Will  injunction  lie  in  such  a  case? 

2.  If  so,  is  there  a  misjoinder  of  parties 
plaintiff? 

8.  Is  the  section  of  ordinance  in'^question 
valid? 

As  a  rule,  a  court  of  equity  will  not,  at 
the  suit  of  a  city,  restrain  by  injunction  the 
threatened  violation  of  an  ordinance  of  such 
city  regulating  the  erection  of  buildings  for 
the  purpose  of  greater  security  against  dam- 
age by  fire.  15  Am.  &  Eng.  EncycloD. 
Law,  1172 ;  St.  Johns  v.  McFarlan,  83  Mich. 
72,  20  Am.  Rep.  671 ;  Waujnin  v.  Moore,  34 
ltL.R  A 


Wis.  454,  17  Am.  Rep.  446;  Hudson  v. 
Thm^,  7  Paicre,  261,  4  L.  ed.  148 ;  Man- 
eJcesUr  v.  &mytfie,  64  N.  H.  380,  5  New  Eng. 
Rep.  62. 

Nor  will  the  courts  thus  interfere  at  tlie 
suit  of  an  individual  when  such  interference 
is  sought  solely  for  the  enforcement  of  the 
ordinance,  and  not  because  of  special  damage 
threatening  the  party  asking  such  interfer- 
ence. 

Some  of  the  authorities  above  cited  afiSrm 
that  to  warrant  the  application  of  the  re- 
straining power  to  prevent  the  erection  of 
buildings  in  violation  of  a  city  ordinance 
the  act  sought  to  be  restrained  must  be  a 
nuisance  in  fact,  and  not  one  created  solely 
by  statutory  enactment  or  municipal  ordi- 
nance. 

We  can  see  no  good  reason  for  the  distinc- 
tion. When  it  is  shown  that  the  erection  of 
a  building,  if  permitted,  will  be  in  express 
violation  of  a  valid  municipal  ordinance, 
although  it  would  not  be  a  nuisance  per  se, 
an  individual  who  shows  such  fact,  and 
shows,  in  addition,  that  its  erection  will  work 
special  and  irreparable  injury  to  him  and  to 
his  property,  is  entitled  to  relief  by  injunc- 
tion. It  is  only  when  the  injury  is  general 
and  public  in  its  effects,  and  no  private  riffht 
is  violated  in  contradistinction  to  the  rights 
of  the  rest  of  the  public,  that  individuals 
are  precluded  from  bringing  private  suits  for 
the  violation  of  their  individual  rights. 
Blanc  V.  Murray,  36  La.  Ann.  162,  51  Am. 
Rep.  7;  Wood,  Nuisances,  645  et  seq.;  Mc- 
Closkey  v.  Kreling,  76  Cal.  611,  28  Am.  & 
Eng.  Corp.  Cas.  151 ;  Rorstman  v.  Young,  13 
Phila.  19 ;  Band  v.  Wilber,  19  111.  App.  395 ; 
Mofivf^e  V.  Hoffman,  29  La.  Ann.  651,  29 
Am.  Rep.  345.  In  the  case  at  bar  it  is  charged 
by  the  averments  of  the  complaint  that  the 
threatened  act  will  be  in  violation  of  a  mu- 
nicipal ordinance,  and  that  it  will  work 
special  and  irreparable  injury  to  the  prop- 
erty of  the  petitioners.  They  have  the  right 
to  maintain  the  action. 

There  is  no  misjoinder  of  parties  plaintiff. 
While  the  appellants  are  shown  to  be  the 
owners  of  separate  and  distinct  tenements, 
and  thus  are  not  united  in  interest  with  each 
other,  there  is  one  object  of  common  interest 
among  all  of  them.  They  all  claim  one 
general  right  to  be  relieved  from  that  which 
they  insist  is  a  nuisance,  and  which  alike 
aJffects  all  of  them.  Their  common  danger 
and  common  interest  in  the  relief  sought 
authorizes  them  to  join  in  the  action.  Tate 
V.  Ohio  dh  M.  B.  Co.  10  Ind.  174,  and  authori- 
ties there  cited;  Sullivan  v.  Phillips,  110 
Ind.  820,  9  West.  Rep.  49. 

The  question  as  to  the  validity  of  the  or- 
dinance presents  much  greater  difficulty. 
There  can  be  no  doubt  that  in  this  State 
cities  possess  ample  power  to  enact  and  en- 
force reasonable  ordinances  to  secure  protec- 
tion against  fire.  In  t]ie  absence  of  express 
statutory  authority,  the  enactment  and  en- 
forcement of  reasonable  regulations  of  this 
character  is  recognized  as  a  legitimate  exer- 
cise of  the  police  power,  necessary  to  the 
safety  of  the  city.  Baumgartner  v.  Hasty, 
100  Ind.  575 ;  Hasty  v.  Huntington,  105  Ind. 
542,  8  West.  Rep.  822 ;  Clark  v.  aom$h  Bend, 


4S4 


Indiana  Sufbemb  Cottbt. 


Skpt., 


85  Ind.  276,  and  authorities  cited  in  each. 
Also,  Monroe  v.  Hoffman,  supi'a;  King  v. 
Davenport,  98  111.  305 ;  WadleigJi  v.  Qilmaii, 
12  Me.  403,  28  Am.  Rep.  :,188;  Salem  v. 
Maynes,  123  Mass.  372;  2\oy  v.  Winters,  4 
Thomp.  &  C.  256 ;  McKiddin  v.  Fort  Smith, 
35  Ark.  352 ;  Klinger  v.  Bickel,  117  Pa.  326, 
10  Cent.  Rep.  381. 

In  addition  to  the  power  thus  possessed, 
clause  32  of  §  3106,  Rev.  Stat.  1881.  enum- 
erating the  powers  conferred  upon  cities, 
confers  express  authority  to  establish  fire 
limits  and  prevent  the  erection  of  wooden 
buildings  in  such  parts  of  the  city  as  the 
common  council  may  determine.  The  stat- 
utory authority  is  still  further  extended  by 
clause  5  of  the  same  section,  and  by  section 
3155,  known  as  the** general  welfare" clause. 
Counsel  for  appellee  insist,  however,  that 
the  enactment  of  the  statutes  in  question 
served  as  a  limitation  upon  the  powers  of 
the  city ;  that  the  powers  therein  enumerated 
and  more  belonged  to  the  city  at  common 
law,  and  that  b^  the  statutory  enumeration 
of  certain  specific  powers,  all  others  not  thus 
enumerated  are  excluded.  Eixpremo  unius 
est  exdusio  aiteriiis  has  no  application.  The 
Statute,  in  so  far  as  it  enumerates  common- 
law  powers  previously  possessed  by  the 
municipality  is  merely  declaratory  of  the 
common  law.  But,  while  it  is  no  doubt 
competent  for  the  Legislature,  in  creating 
such  corporations,  to  deprive  them  of  all 
common-law  police  power,  and  enact  that 
they  shall  possess  and  exercise  such  only  as 
are  conferred  by  statute,  such  intention  of 
the  Legislature  will  not  be  inferred  simply 
because  some  of  the  common-law  powers 
are  enumerated  while  no  mention  is  made  of 
others.  In  the  exercise  of  these  powers,  they 
may  not  only  prescribe  where  wooden  build- 
ings may  and  where  they  may  not  be  erected, 
but  they  may  undoubtedly  exercise  a  reason- 
able control  over  the  making  of  repairs  on  all 
buildings,  whether  of  wood  or  not,  and  may 
prevent  the  use  of  inflammable  or  otherwise 
dangerous  material  in  making  such  repairs. 
It  can  hardly  be  doubted,  that  if  the  owner 
of  a  building  proposed  to  make  repairs  or 
additions  to  it  of  such  material,  or  in  such 
manner  as  to  seriously  menace  the  public 
safety  or  to  greatly  endanger  adjacent  prop- 
erty, the  city  authorities  have  ample  power 
to  interfere  and  prevent  the  making  of  such 
repairs  or  additions.  Montgomery  v.  Ijouis- 
■mlle  dk  N.  M.  Co.  84  Ala.  127;  King  v. 
Davenport,  98  111.  305.  38  Am.  Rep.  89. 

They  also  have  full  power  to  abate  nui- 
sances, and  may,  if  necessary,  remove  or 
compel  the  removal  of  buildings  which  have 
for  any  cause  become  nuisances,  by  getting 
in  such  condition  that  they  greatly  endanger 
the  public  health  or  safety  or  the  safety  of 
adjacent  property,  provided  the  danger  in- 
heres in  the  building  and  not  simply  in  the 
use  to  which  the  building  is  put.  Here, 
also,  although  the  statute  gives  ample  author- 
ity, they  have,  without  statutory  authority, 
ample  power  at  common  law  to  cause  the 
abatement  of  the  nuisance ;  and  if  it  cannot 
be  otherwise  abated,  they  may  destroy  the 
thing  which  constitutes  or  creates  it.  Baum- 
gartner  v.  Ilasty,  supra,  and  authorities  cited. 
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They  may  also  remove,  or  compel  the  re- 
moval of,  wooden  buildings  erected  in  vio- 
lation of  a  valid  ordinance,  not,  necessarily, 
because  the  building  thus  erected  is  a  nui- 
sance, but  because  its  erection  was  in  viola- 
tion and  defiance  of  the  law,  and  its  owner 
cannot  complain  when  the  law  is  vindicated 
by  its  removal.  If  it  were  possible  to  so 
prepare  wood  that  it  would  be  absolutely 
non-inliammable,  and  that.a  building  erected 
of  it  would  be  fire- proof  and  safer  than  one 
erected  in  the  ordinary  way,  of  stone  or 
brick,  a  building  thus  erected  of  wood,  in 
violation  of  a  valid  ordinance  enacted  under 
clause  32  of  section  3106,  supra,  forbidding 
such  erection,  would  be  as  much  subject  to 
removal  or  destruction  by  the  authorities  as 
if  it  were  constructed  of  wood  not  thus  pre- 
pared. 

It  is  manifest,  therefore,  that  the  right  to 
remove  or  destroy  the  building  thus  erected 
in  violation  of  an  ordinance  deos  not  grow 
out  of  the  fact  that  it  is  a  nuisance,  as  a 
building  made  out  of  such  material,  if  other- 
wise skillfully  and  properly  constructed, 
would  be  as  safe  or  safer  than  one  built  in 
the  ordinary  way,  of  stone  and  brick,  and 
could  not  be  a  nuisance.  As  is  said  in  Banm- 
gartner  v.  Hasty,  supra:  "A  municipal  cor- 
poration has  no  power  to  treat  a  thing  as  a 
nuisance  which  cannot  be  one."  See  also 
Wood,  Nuisances,  823;  Yates  v.  Milimukee, 
77  U.  S.  10  Wall.  497,  19  L.  ed.  984;  He 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

The  power  in  such  case  to  compel  the  re- 
moval of  the  building  grows  solely  out  of 
the  fact  that  its  erection  was  in  violation  of 
the  ordinance. 

The  discovery  of  a  process  by  which  wood 
could  be  made  non-inflammable,  and  in  all 
respects  as  safe  to  be  used  in  the  construction 
of  buildings  as  stone  or  brick  or  iron»  would 
end  the  common-Jaw  power  of  the  city  to 
prohibit  the  erection  of  wooden  buildings, 
or  its  power  under  the  general  welfare  clause, 
while  under  the  statute  that  power  would 
still  exist  simply  because  the  material  wa.s 
wood,  and  not  at  all  because  it  was  danger- 
ous. So  with  the  power  to  remove  buildings 
already  erected.  There  is  no  express  legis- 
lation on  the  subject,  and  such  powers  as  the 
city  has  are  its  common -law  powers,  rein- 
forced by  the  general  welfare  clause  of  the 
Statute. 

As  above  shown,  a  building  erected  in 
violation  of  a  valid  ordinance  may  be  re- 
moved without  reference  to  its  character ;  but 
with  this  exception  cities  can  only  condemn 
as  nuisances  and  compel  the  removal  of 
buildings  which  are  in  themselves  for  some 
reason  dangerous  or  hurtful.  The  author  of 
a  valuable  work  on  the  law  of  nuisances 
states  the  law  as  follows:  "The  power  to 
abate  nuisances  does  not  warrant  the  destruc- 
tion of  valuable  property  which  was  law 
fully  erected  ;  or  anything  which  was  erectetl 
by  lawful  authority.  It  would  indeed  be  a 
dangerous  power  to  repose  in  municipal  cor- 
porations to  permit  them  to  declare,  by  ordi- 
nance or  otfierwise,  anything  a  nuisance 
which  the  caprice  or  interest  of  those  having 
control  of  its  government  might  see  fit  to  out- 
law, without  being  responsible  for  all  the 
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consequences ;  and  even  if  such  power  is  ex 
press!  J  given  by  the  Legislature,  it  is  utterly 
inoperative  and  void  unless  the  thing  is  in  fact 
a  nuisance,  or  was  created  or  erected  after 
the  passage  of  the  ordinance  and  is  in  de- 
fiance of  it."  Wood,  Nuisances,  823.  See 
also  the  opinion  of  Justice  Miller  in  Tatea 
V.  Milwavkee,  supra. 

This  may  serve  to  indicate  the  scope  of  the 
common-law  powers  of  the  city  in  this  di- 
rection, and  the  additional  powers  given  by 
the  Statute.  At  common-law,  they  are  only 
authorized  to  interfere  with  the  erection  or 
repair  of  buildings  far  enough  to  prevent 
the  doing  of  that  which  from  its  nature 
would  have  a  tendency  to  create  or  enhance 
danger. 

There  is  in  this  State  no  statute  purporting 
to  give. to  cities  anj[  power  to  prevent  the 
repair  of  wooden  buildings.  If  they  have 
such  power,  it  is  derived  either  from  the 
general  welfare  clause,  or  it  is  an  incident 
of  their  common- law  police  power.  The 
section  of  ordinance  in  question,  if  valid, 
absolutely  prohibits  the  altering  or  repairing 
of  all  frame  or  wooden  buildings  within  the 
fire  limits,  in  all  cases  where  the  cost  of  al- 
tering or  repairing  will  equal  or  exceed  $300. 
It  makes  no  difference  what  material  is  to  be 
used  in  making  the  repairs,  or  what  the  effect 
may  be  on  the  building.  Repairing  with 
fire-proof  material  is  equally  prohibited, 
with  repairs  from  dangerous  and  inflammable 
material.  A  repair  which  would  tend  to 
diminish  danger  falls  under  the  ban  equally 
with  those  the  tendency  of  which  would  in- 
evitably increase  it.  It  makes  no  difference 
whether  the  building  was  erected  before  or 
after  the  establishment  of  fire  limits,  or  what 
its  value  is.  Its  value  may  be  trifling.  It 
may  be  a  mere  wreck  or  remnant  which  $300 
would  practically  rebuild,  or  it  may  be  val- 
uable, worth  many  thousands  of  dollars,  and 
the  cost  of  the  repairs  although  $300  or  more, 
relatively  insignificant.  It  may  also  be  that 
no  other  building  is  near  it  to  be  affected  or 
endangered. 

As  we  have  heretofore  said,  we  do  not 
doubt  that  cities  may  exercise  a  reasonable 
control  over  the  making  of  repairs  to  build- 
ings, and  may  prevent  alterations  and  repairs 
which  would  create  nuisances.  This  they 
can  do  even  in  the  absence  of  statutory  au- 
thority, in  the  exercise  of  the  police  power. 
And  where  fire  limits  are  established,  they 
may  doubtless  prevent  the  repair  of  a  wooden 
building  within  such  limits,  when  to  repair 
would  practically  be  to  rebuild,  whether  such 
repairs  would  create  a  nuisance  or  not.  They 
cannot,  however,  at  least  without  express 
statutoiy  authority,  enforce  a  general  sweep- 
ingprohibition  of  all  repairs. 

Whether  a  statute  attempting  to  confer 
such  power  would  be  constitutional  we  need 
not,  of  course,  decide  in  this  case;  but  a 
consideration  of  some  of  the  possible  effects 
of  such  an  ordinance  may  well  suggest  a 
query  of  that  character. 

To  repair  a  building  means  simply  to  re- 
store it  to  a  sound  condition.  The  natural 
and  probable  effect  of  repairing,  if  carefully 
done,  would  be  to  diminish  danger,  instead 
of  to  increase  it.  Certainly,  a  building  so 
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much  injured  or  otherwise  out  or  repair  as 
to  require  $300  to  repair  it  is  more  likely  to 
endanger  the  public  and  surrounding  prop- 
erty than  if  put  in  proper  repair.  If  it  is 
lawful  to  maintain  it  without  repairs,  how 
can  the  police  power  afford  any  jurisdiction 
for  a  refusal  to  allow  its  owner  to  remedy 
the  effects  of  accident  or  decay  and  restore 
it  to  a  sound  condition?  To  hold  that  this 
was  a  proper  exercise  of  the  police  power 
would  be  to  prevent  entirely  the  use  of  that 
power  which  is  designed  to  protect  society 
and  prevent  the  doing  of  things  inimical  to 
its  well  being.  Such  an  ordinance  might  in 
many  cases  compel  the  owner  of  valuable 
property  to  stand  b^  and  allow  it  to  become 
valueless  and  a  nuisance  without  the  power 
to  prevent  it.  The  accidental  destruction  or 
removal  of  a  roof  which  it  would  cost  $800 
to  replace  might  thus  reduce  valuable  prop- 
erty to  the  condition  of  a  mere  heap  of  ma- 
terial. It  is  not  simply  a  restraint  on  a 
noxious  or  improper  use  of  property  by  its 
owner,  but  prohibits  him  doing  that  which 
alone  will  in  many  cases  save  his  property 
from  becoming  a  noxious  and  dangerous 
thing.  Instead  of  restraining  him  from  so 
using  it  as  to  make  it  pernicious  to  his 
neighbors,  it  would  compel  him  by  inaction 
to  allow  it  to  become  and  remain  so.  It 
might  unquestionably  in  many  cases  amount 
to  a  taking  of  the  property  of  the  citizen 
without  due  process  of  law,  and  without  the 
sanction  of  that  overriding  necessity  by  vir- 
tue of  which  at  times  the  rights  of  the  in- 
dividual may  be  sacrificed  for  the  public 
good. 

Be  Jacobs,  98  N.  Y.  98,  54  Am,  Rep.  636, 
Justice  Earl,  speaking  for  the  court,  says: 
''The  constitutional  guaranty  that  no  person 
shall  be  deprived  of  his  property  without 
due  process  of  law  may  be  violated  without 
the  physical  taking  of  property  for  public 
or  private  use.  P*roperty  may  be  destroyed, 
or  its  value  may  be  annihilated.  It  is  owned 
and  kept  for  some  useful  purpose,  and  it  has 
no  value  unless  it  can  be  used.  Its  capabil- 
ity for  enjoyment  and  adaptability  to  some 
use  are  essential  characteristics  and  attributes 
without  which  property  cannot  be  conceived ; 
and  hence  any  law  which  destroys  its  value 
or  takes  away  any  of  its  essential  attributes, 
deprives  the.  owner  of  his  property.  The 
constitutional  guaranty  would  be  of  little 
worth  if  the  Legislature  could,  without  com- 
pensation, destroy  property,  or  its  value, 
deprive  the  owner  of  its  use,  deny  him  the 
right  to  live  in  his  own  house  or  to  work  at 
any  lawful  trade  therein, "  etc. 

In  Pumpetly  v.  Oreen  Bay  &  M.  Canal  Co. 
80  U,  8.  18  Wall.  166-177.  20  L.  ed.  557-560, 
Miller,  J.,  says:  "There  may  be  such  seri- 
ous interruption  to  the  common  and  neces- 
sary use  of  property  as  will  be  equivalent 
to  a  taking  within  the  meaning  of  the  Con- 
stitution. .  .  .  But  tiie  claim  is  made 
that  the  Legislature  could  pass  this  Act  in 
the  exercise  of  the  police  power  which  every 
sovereign  State  possesses.  That  power  is 
very  broad  and  comprehensive,  and  is  exer- 
cised to  promote  the  health,  comfort,  safety 
and  welfare  of  society.  Its  exercise  in  ex- 
treme cases  is  frequently  justified   by  the 
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maxim :  ScUus  populi  »upi*ema  lex  est.  It  is 
used  to  regulate  the  use  of  property  by  en- 
forcing the  maxim  He  utei'e  tvo  ut  aXienum  non 
l(Bdas.  Under  it  the  conduct  of  an  individ- 
ual and  the  use  of  property  may  be  regulated 
so  as  to  interfere  to  some  extent  with  the 
freedom  of  the  one  and  the  enjoyment  of  the 
other;  and  in  cases  of  great  emergency,  en- 
gendering overruling  necessity,  property 
may  be  taken  or  destroyed  without  compen- 
sation, and  without  what  is  commonly  called 
due  process  of  law.  The  limit  of  the  power 
cannot  be  accurately  defined,  and  the  courts 
have  not  been  able  or  willing  definitely  to 
circumscribe  it.  But  the  power,  however 
broad  and  extensive,  is  not  above  the  Con- 
stitution. When  it  speaks,  its  voice  iHust 
be  heeded.  It  furnishes  the  supreme  law, 
the  guide  for  the  conduct  of  legislators, 
judges,  and  private  persons,  and  so  far  as 
it  imposes  restraints,  the  police  power  must 
be  exercised  in  subordination  thereto,"  etc. 

In  Potter's  Dwarris  on  Statutes,  458,  it  is 
said  that,  ^'the  limit  to  the  exercise  of  the 
police  power  can  only  be  this,  the  legisla- 
tion must  have  reference  to  the  comfort,  the 
safety  or  the  welfare  of  society." 

In  Watertawn  v.  Mayo,  109  Mass.  815-819. 
Colt,  J.y  says:  "The  law  will  not  allow 
rights  of  property  to  be  invaded  under  the 
guise  of  a  police  regulation  for  the  preserva- 
tion of  health  or  protection  against  a  threat- 
ened nuisance."  In  Slaughter  House  Cases, 
83  U.  S.  16  Wall.  86-87,  21  L.  ed.  394-412, 
Field,  J. ,  says :  "  Under  the  pretense  of  pre- 
scribing a  police  regulation  the  State  cannot 
be  permitted  to  encroach  upon  anv  of  the  just 
rights  of  the  citizen,  which  the  Constitution 
intended  to  secure  against  abridgement, "  etc. 

In  Coe  V.  Schnltz,  47  Barb.  64,  a  learned 
judge  speaking  of  the  constitutional  limita- 
tions upon  the  police  power  says:  "lam 
not  willing  to  concede  that  the  Legislature 
can  constitutionally  declare  an  act  or  thing 
to  be  a  common  nuisance  which  palpably, 
according  to' one  present  experience  or  in- 
formation, is  not  and  cannot  be  under  any 
circumstances  a  common  nuisance,  by  the 
common- law  definitions  or  common -law  de- 
cisions. .  .  .  Under  the  mere  guise  of  po- 
lice regulations,  personal  rights  and  private 
property  cannot  be  arbitrarily  invaded,  and 
the  determination  of  the  Legislature  is  not 
final  or  conclusive. " 

The  author  of  Tiedeman's  Limitations  of 
Pol  ice  Power  says:  "Sec.  122:  .  .  .  An 
arbitrary  interference  by  the  government,  or 
by  its  authority  with  the  reasonable  enjoy- 
ment of  private  lands  is  a  taking  of  private 
property  without  due  process  of  law,  which 
IS  inhibited  by  the  Constitution.  .  .  .  One 
can  lawfully  make  use  of  his  property  only 
in  such  a  manner  as  that  he  will  not  injure 
another.  Any  use  of  one's  land  to  the  hurt 
or  annoyance  of  another  is  a  nuisance  and 
may  be  prohibited.  .  .  .  Section  122  a: 
.  .  .  But,  the  police  power  of  the  Legis- 
lature in  reference  to  the  prohibition  of  nui- 
sances is  limited  to  the  prohibition  or  regu- 
lation of  those  acts  which  injure  or  otherwise 
interfere  with  the  rights  of  others.  TJie 
Legislature  cannot  prohibit  a  use  of  lands 
which  works  no  hurt  or  annoyance  to  the 
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neighbors  or  to  adjoining  property.  The  in- 
jurious effect  of  the  use  of  the  land  furnishes 
the  justification  for  the  interference  of  the 
Legislature.  The  legislative  prohibition  or 
regulation  of  the  use  and  enjoyment  of  one's 
private  property  in  land  is  in  violation  of 
constitutional  principles,  which  is  not  con- 
fined to  the  prevention  of  a  nuisance.  A 
certain  use  of  lands,  harmless  in  itself,  does 
not  become  a  nuisance  because  the  L^islature 
has  declared  it  to  be  so. " 

This  author  also  tersely  and  correctly  states 
the  full  scope  of  police  regulations',  when 
confined  within  their  proper  limits,  substan- 
tially as  follows:  "To  compel  everyone  to 
so  use  his  own,  and  so  conduct  himself  as 
not  to  injure  others,  or  infringe  upon  their 
rights. " 

Tried  by  these  tests,  the  second  section  of 
the  ordinance  in  question,  in  so  far  as  it  re- 
lates to  the  repair  of  wooden  buildings,  is 
clearly  invalid.  It  arbitrarily  attempts  to 
take  from  the  owner  of  property  all  power 
to  make  repairs  necessary  for  its  preservation, 
or  necessary  for  its  enjoyment,  regardless  of 
the  effect  which  such  repairs  may  have  upon 
the  public,  upon  adjacent  property  or  upon 
the  rights  of  others,  and  applies  with  equal 
force  to  buildings  detachea  and  remote  from 
all  others,  as  to  those  in  immediate  proxim- 
ity to  others,  and  not  only  to  repairs  which 
would  tend  to  create  danger,  but  also  to  those 
which  would  serve  to  remove  or  diminish  it. 

It  will  not  be  contended  by  anyone  that 
the  establishment  of  fire  limits  will  justify 
the  condemnation  and  removal  of  wooden 
buildings  previously  constructed,  simply  be- 
cause they  are  wooden  buildings.  Biefore 
their  destruction  or  compulsory  removal  can 
be  justified,  they  must  become  nuisances. 
Yet  this  ordinance  by  forbidding  repairs, 
would  accomplish  by  indirection  what  could 
not  be  done  directly.  It  would  first  compel 
the  owner  to  allow  it  to  become  and  remain 
a  nuisance,  and  then  punish  him  for  so  doing 
by  destroying  or  removing  his  property. 

We  have  not  been  able  to  find  an  authority 
anywhere  which  would  sustain  appellants' 
position  in  this  case.  The  case  of  Bradp  v. 
f^orthifiestem  Ins.  Co..  11  Mich.  425,  cited  by 
them,  holds  that  under  the  charter  of  the 
City  of  Detroit,  which  expressly  authorized 
the  enactment  of  an  ordinance  forbidding 
repairs  to  wooden  buildings,  an  ordinance 
which  forbade  such  repairs  without  the  con- 
sent of  the  common  council  was  valid. 
That  case  in  two  essential  particulars  differed 
from  the  case  at  bar :  (1)  the  charter  gave 
express  authority  to  enact  the  ordinance; 
and  (2)  the  ordinance  then  in  question  was 
not  prohibitory,  but  allowed  repairs  when 
consent  was  first  obtained  of  the  common 
council.  The  opinion  was  by  a  divided 
court;  Campbell,  J.,  filing  a  strong  dissent- 
ing opinion  holding  the  ordinance  invalid 
as  applied  to  a  building  erected  before  its 
enactment,  notwithstanding  the  charter. 

The  case  of  King  v.  Jjawnpori,  98  111. 
805,  88  Am.  Bep.  89,  was  also  a  case  where 
the  charter  of  the  City  of  Jacksonville  con- 
ferred express  authority,  and  the  ordinance 
in  question  only  forbade  the  building  or  re- 
pairing of  buildings  within  the  fire  limits 
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with  other  than  flre-proof  material.  A  party 
removed  an  old  shingle  roof  from  her  build- 
ing and  replaced  it  with  a  new  shingle  roof. 
Failing  to  remove  it  upon  notice,  the  city 
marshal  removed  it.  It  was  held  that  under 
the  express  authority  conferred  by  the  char- 
ter the  ordinance  was  valid.  The  ordinance 
in  that  case,  instead  of  prohibiting  repairs, 
simply  prescribed  the  material  that  might  be 
used  in  making  repairs.  These  two  cases 
are  the  only  ones  cited  by  the  appellants  upon 
the  question  of  the  right  to  prohibit  repairs, 
although  many  others  are  cited  upon  the 
general  power  of  the  city  in  the  establish- 
ment of  fire  limits,  and  their  power  to  pro- 
hibit the  erection  of  buildings.  Other 
authorities  bearing  upon  the  right  to  pro- 
hibit, or  to  regulate,  repairs  are  as  follows : 

Ilorr  &  Bemis,  on  Municipal  Police  Ordi- 
nances, page  214,  says :  "  The  making  of  or- 
dinary repairs  to  existing  buildings  cannot 
be  prohibited.  Reshinghng  a  building  for 
instance,  is  an  ordinary  repair."  See  also, 
to  the  same  effect,  Beg.  v.  Howard^  4  Ont. 
377 ;  Brown  v.  Hunn,  27  Conn.  332 ;  Stewart 
V.  G<m.  10  Watts,  307. 

The  case  of  Ex  parte  Fiske,  72  Cal.  125, 
was  a  case  where  an  ordinance  prohibited 
the  alteration  or  repair  of  wooden  buildings 
within  the  fire  limits  without  permission  in 
writing  from  the  fire  wardens.  The  court 
discusses  at  some  length  the  provision  that 
certain  officers  may  grant  permission  to 
make  repairs,  and  says:  **It  is  clear,  how- 
ever, that  a  literal  compliance  with  a  regu- 
lation prohibiting  the  repairing  of  a  wooden 
building  might  work,  in  some  instances, 
useless  hardships.  The  repair  of  a  leaking 
roof  or  broken  window  would  be  necessary 
to  the  comfort  and  health  of  a  family,  with- 
out enhancing  the  danger  which  the  framers 
of  the  ordinance  sought  to  guard  against,  and 
repairs  of  a  more  extensive  character  might 
be  made  to  particular  houses,  standing  in 
particular  localities,  without  increasing  the 
fire  risks.  And  it  is  equally  clear  that  no 
general  rule  could  be  established  beforehand 
that  would  meet  the  emergencies  of  individ- 
ual cases.  Therefore,  the  power  to  give  re- 
lief in  particular  instances  is  conferred  on 
certain  officers ;  and  it  is  not  to  be  presumed 
that  they  will  exercise  it  wantonly,  or  for 
purposes  of  profit  or  oppression. "    The  court 


concludes  that  the  conferring  of  the  discre- 
tionary power  on  the  fire  wardens  was  valid 
and  sustained  the  ordinance. 

The  case  of  Montgomery  v.  Louisville  <fc  iVC 
B.  Co.y  S4  Ala.  127,  was  a  case  where  an  or- 
dinance prohibited  repairing  the  roofs  of 
buildings  within  the  fire  limits  with  wood 
or  other  inflammable  material.  Like  King 
V.  Davenport^  ftupra^  it  did  not  prohibit  mak- 
ing repairs,  but  forbid  the  use  of  certain 
material  in  making  them. 

In  J^te  V.  Schtcchardt,  42  La.  Ann.  49,  it 
is  held  that  a  legislative  mandate,  authoriz- 
ing a  municipal  corporation  to  prevent  the 
reconstruction  in  wood  of  old  buildings 
within  certain  limits,  does  not  include  the 
mandate  to  prevent  the  repairing  with  shin- 
gles the  roof  of  buildings  originally  covered 
with  shingles.  It  will  be  observed  on  ex- 
amining these  cases  with  others  that  more  or 
less  directly  bear  upon  the  question  involved, 
that  there  is  wide  diversity  in  the  interpre- 
tation given  to  the  law  in  the  different  courts. 
Some  go  so  far  as  to  deny  tlie  power  to  in- 
terfere at  all  with  the  making  of  ordinary 
repairs.  The  weight  of  authority,  however, 
is  clearly  with  these  cases  which  recognize 
the  power  of  municipal  corporations  to  regu- 
late the  making  of  repairs  to  buildings,  and 
treat  it  as  a  legitimate  exercise  of  the  police 
power,  but  none  of  them  go  to  the  extent  of 
sustaining  the  power  of  absolutely  prohibit- 
ing repairs,  as  is  sought  to  be  done  in  this 
case.  The  complaint  contains  no  averments 
showing  the  value  of  the  building  proposed 
to  be  repaired.  It  is  possible  that  the  part 
remaining  will  be  of  small  value,  and  that 
this  is  a  case  where  to  repair  will  mean  a 
substantial  rebuilding  of  a  structure.  If  so, 
however,  it  would  have  been  easy  to  show 
such  fact  by  special  averment.  As  it  is,  we 
are  unable  to  say  from  any  averment  of  the 
complaint  that  the  proposed  repairs,  costing 
$300  or  more,  may  not  be  very  small  com- 
pared with  the  value  of  that  portion  of  the 
building  which  remains,  and  that  to  restore 
or  rebuild  it  may  not  be  to  preserve  valuable 
property  and  to  prevent  instead  of  create  a 
nuisance. 

In  our  opinion,  the  circuit  court  did  not 
err  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed,  with  costs. 
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Frederick  BROWNELL,  Appt.,  . 

Harris  R.  DURKEE  et  al.,  Bespts, 
(....Wis ) 

kn  oflloer  cannot   forcibly  take   per- 
sonal property  from  its  owner*  who  baa 


aoquired  peaceable  poflseaslon  of  it  after  the  offl- 
oer  has  levied  on  it  as  the  property  of  the  third 
person. 

(March  17, 1801.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Rock  County  in 
favor  of  defendants  in  an  action  brought  to  re- 


NoTB.— Bfflrftt  to  defend  property. 
A  sberlir,  in  the  execution  of  a  writ  of  attach- 
ment, is  not  authorized  to  take  personal  property 
Into  his  custody  where  it  is  In  the  possession  of  a 
third  person;  in  such  case  he  can  only  attach  the 
property  by  leaving  a  certified  copy  of  the  writ, 
and  a  notice  specifying  the  property  attached,  with 
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the  person  having  the  possession  of  the  same. 
Iiewis  V.  Birdsey,  19  Or.  164. 

The  right  of  self-defense  extends  to  the  protec- 
tion of  property,  and  to  its  recovery  after  It  is 
taken,  where  it  can  be  re-taken  without  undue  vio- 
lence. State  V.Elliot,  11  N.H. 640.  Seel  Wharton, 
Cr.  L.  8th  ed.  « lOS;  Desty,  Or.  L.  8  81a. 
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cover  damages  for  an  assault  upon  plaintiff  and 
alleged  wrongful  ejectiou  of  him  from  a  certain 
railroad  car.    Bever^ed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Fethers,  JeflHs  A  Fifield,  with 
Mr.  J.  F.  Lyon»  for  appellant: 

The  owner  may  lawfully  retake  the  posses- 
sion of  goods  unlawfully  taken  or  detained 
from  him  wherever  he  finds  them,  provided  he 
does  not  thereby  endanger  the  public  peace,  etc. 

Cooley,  Torts,  pp.  50-56,  and  cases  cited. 

It  is  held  in  Massachusetts  that  one  may  even 
resort  to  force  to  retake  his  property. 

Com,  V.  Donahue,  2  L.  R.  A.  628, 148  Mass. 
529. 

A  man  is  justified  in  using  force  to  protect 
his  propertjT  against  a  person  who  attempts  to 
take  possession  of  it  wrongfully. 

Filkins  v.  People^  69  N.  Y.  101. 

The  owner  of  property  is  justified  in  resist- 
ing the  attempt  of  an  officer  to  take  property 
under  process  running  against  another.  And 
if  the  officer  use  force  upon  the  owner,  the  of- 
ficer is  guilty  of  an  assault  and  battery  and  is 
liable  to  the  owner  in  damages. 

Elder  v.  Morriwn,  10  Wend.  128;  Pike  v. 
CWww,  67  m.  227;  Wentworth  v.  People,  5  111. 
550;  State  v.  Johnson,  12  Ala.  840;  People  v. 
Clements,  13  West.  Rep.  760,  68  Mich.  655; 
Com.  V.  Kennard,  8  Pick.  183;  Buck  v.  Colhath, 
70  U.  8.  8  Wall.  834, 18  L.  ed.  257;  Filkins  v. 
People  and  Elder  v.  Morrison,  supra. 

Even  under  the  Vermont  rule,  m  view  of  the 
undisputed  testimony  in  this  case,  plaintiff  was 
entitled  to  a  verdict  foi:at  least  his  actual  dam- 
ages. 

Merntt  v.  MiUer,  13  Vt.  416.  See  Sims  v. 
Seed,  12  B.  Mon.  51. 

Messrs.  John  B.  Simmons  and  Charles 
S*  French*  for  respondents: 

A  mere  temporary  interference  with  the 
property,  not  going  to  the  extent  of  removing 
it  from  the  place  oi  storai^e  selected  by  the  offi- 
cer, nor  withdrawing  it  from  his  control,  does 
not  amount  to  a  change  of  possession  nor  in 
any  wa^  affect  the  lien  of  the  attachment. 

Harriman  v.  Gray,  108  Mass.  229;  State  v. 
Buchanan,  17  Vt.  573;  Faris  v.  State,  8  Ohio 
St.  159. 

The  question  of  the  rights  of  an  officer  in  the 
execution  of  an  attachment,  when  directed  to 
levy  upon  property  the  title  to  which  is  at  the 
time  or  afterward  becomes  the  subject  of  con- 
troversy, first  came  up  for  adjudication  in  this 
country,  in  State  v.  Downer,  8  Vt.  424. 

In  that  case  the  court  decides  the  better  and 
safer  and  only  practicable  rule  to  be  that,  when- 
ever the  question  of  property  is  so  far  doubtful 
that  the  creditors  or  officers  may  be  supposed 
to  act  in  good  faith  in  making  the  attachment 
the  owner  cannot  even  justify  resistance,  but 
must  yield  possession  and  resort  to  his  remedy 
by  action. 

See  also  State  v.  Buchanan,  sujyra;  State  v. 
Fifield,  18  N.  H.  34;  State  v.  Biehardson,  38 
N.  H.  208;  FarU  v.  State,  3  Ohio  St.  159;  2 
Am.  «&  Eng.  Encyclop.  Law,  792,  note  2,  and 
cases  cited;  Harriman  v.  Gray,  108  Mass.  229. 

It  is  the  duty  of  the  officer  to  make  the  levy, 
and  in  doing  so  to  overcome  all  resistance,  and 
it  is  just  as  much  his  duty  to  retain  it  against 
opposition,  until  the  law  has  settled  the  dispo- 
sition to  be  made  of  it. 
13  L.  R.  A. 


1  Wade,  Attachm.  §§  131, 248:  &aUY. Fifield 
and  State  v.  Dotsner,  supra;  Marshall  v.  Hos- 
mer,  4  Mass.  63;  Mars^i  v.  Gold,  2  Pick.  285; 
Chamberlain  v.  BeUer,  18  N.  Y.  115;  Long  v. 
Neville,  86  Cal.  455;  Com.  v.  Van  Dyke,  57 
Pa.  84. 

This  is  also  the  rule  in  Wisconsin. 

Grace  v.  MiteheU,  81  Wis.  533.  See  also 
Halpin  v.  Hall,  42  Wis.  176;  Webber  v.  muni, 
19  Wend.  188;  Connelly  v.  Walker,  45  Pa.  449; 
Winter  v.  Kinney,  1  N.  Y.  365. 

It  is  even  held  that  the  officer  is  not  excused 
by  his  knowledge  that  the  attachment  was  ob- 
tained from  an  improper  motive. 

Wakefield  v.  Fairman,  41  Vt.  339;  Bond  v. 
Ward,  7  Mass.  123. 

If  it  be  his  duty  as  an  officer  to  levjr,  then 
his  act  is  not  a  mere  naked  trespass,  but  it  is  ao 
act  colore  or  virtute  officii,  and  upon  this  prin- 
ciple the  sureties  upon  his  official  bond  are  lia- 
ble, and  likewise  he  and  they  are  liable  for  the 
acts  of  his  deputies. 

1  Wade,  Attachm.  §  241,  and  cases  cited;  S 
Freeman,  Executions.  §  264,  and  cases  cited; 
Sogers  v.  Wright,  21  Wis.  684;  Turner  v.  Sis- 
son,  137  Mass.  191;  Lammon  v.  Feusier,  111  U. 
S.  17,  28  L.  ed.  337;  People  v.  Schuyler,  4  N. 
y.  178;  People  v.  Mersereau,  74  Mich.  687. 

Cole»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  to  recover 'dam- 
ages for  the  wrong  of  the  defendants  in  as- 
saulting the  plaintiff  on  or  about  the  15th 
of  December,  1885,  and  forcibly  ejecting 
him  from  a  railroad  car  while  he  was  un- 
loading coal  that  belonged  to  him.  The  de- 
fendants justify  their  acts  by  answering  that 
at  the  time  the  defendant  Harris  R.  Durkee 
was  a  constable,  and  had  a  writ  of  attach- 
ment in  favor  of  the  other  two  defendants 
against  one  Price  and  one  Paul,  and  that  he 
levied  on  the  coal  in  the  car  mentioned  as  the 
property  of  Price  and  Paul,  in  good  faith, 
and  without  malice,  and  exercised  only  so 
much  force  as  was  necessary  for  the  purpose 
of  ejecting  the  plaintiff  from  the  car  where 
the  coal  was.  It  appears  that  the  plaintiff, 
shortly  before  the  15th  of  December,  ordered 
a  car  of  coal,  which  he  expected  to  sell  to 
Price.  The  car  arrived  at  Geneva,  consigned 
to  him.  Price  paid  the  freight  on  the  coal, 
but  did  not  pav  for  the  coal,  and  it  was  not 
delivered  to  him  by  the  plaintiff.  The  at- 
tachment  was  levied  on  the  coal  in  the  car. 
while  the  car  was  standing  on  the  side  track 
of  the  company  at  Greneva,  on  the  15th  of 
December,  as  the  property  of  the  defendants 
in  the  attachment.  The  railroad  agent  was 
informed  of  the  attachment,  and  was  asked 
by  the  constable  to  seal  the  car  up,  and  let 
it  stand  where  it  was,  for  him,  temporarily. 
The  next  day  the  plaintiff  notified  the  de- 
fendants that  Price  did  not  own  the  coal, 
but  that  it  belonged  to  him.  On  the  morn- 
ing of  the  17th  of  December  the  plaintiff 
went  to  the  freight  depot,  saw  the  agent 
about  the  coal,  and  the  agent  formally  opened 
and  delivered  the  car  of  coal  to  him.  The 
plaintiff  thus  took  quiet  and  peaceable  pos- 
session of  the  car,  and  was  engaged  in  re> 
moving  the  coal  therefrom,  when  the  con- 
stable arrived  on  the  ground,  forbade  him 
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from  interfering  with  the  coal,  and  demanded 
possession  of  the  car.  This  being  refused, 
he  forcibly  ejected  the  plaintiff  from  the 
same,  which  is  the  wrong  complained  of. 

These  material  facts  are  clearly  established 
by  the  evidence,  and  are  really  not  disputed. 
The  possession  of  the  coal,  after  the  seizure 
on  the  attachment,  must  be  deemed  to  have 
been  constructively  in  the  constable,  as  he 
had  left  the  car,  with  its  contents,  where  he 
found  it,  though  in  charge  of  the  railroad 
company.  But  he  Jiad  taken  as  complete 
possession  of  the  coal  as  was  practicable, 
unless  he  removed  it  from  the  car.  The  con- 
stable had  such  possession  and  special  interest 
in  the  coal  by  virtue  of  his  levy  that  he 
could  have  maintained  an  action  against  any- 
one who  interfered  with  it,  had  the  coal  been 
the  property  of  the  defendants  in  the  attach- 
ment. It  seems  to  us  there  can  be  no  doubt 
as  to-the  correctness  of  this  proposition.  But 
the  coal  belonged  to  the  plaintiff.  It  had 
been  ordered  by  him,  and  was  consigned  to 
him,  and  was  afterwards  adjudged  to  be  his 
property  in  an  action  brought  to  recover  the 
value  thereof.  But  after  the  seizure,  as  we 
have  said,  he  acquired  peaceable  possession 
of  the  coal,  and  held  such  possession  when 
the  constable  deprived  him  of  it  in  a  forcible 
manner. 

The  important  question  in  the  case  is  as  to 
the  justification  of  the  officer.  The  other  de- 
fendants were  present  at  the  time,  aiding 
and  abetting  him  in  the  execution  of  the 
writ.  The  learned  counsel  for  the  defendants 
argues  and  insists  that,  as  the  officer  was 
required  by  his  writ  to  levy  upon  the  coal 
the  title  to  which  was  in  dispute  or  in  doubt, 
and  he  being  indemnified  therefor,  he  was 
in  duty  bound  to  make  the  levy  and  hold 
the  property  until  the  question  of  title  was 
settled,  or  the  property  otherwise  released ; 
and  that  an  officer,  while  so  acting,  may  not 
be  lawfully  interfered  with  or  resisted  by 
the  rightful  owner,  whether  such  owner  be 
the  defendant  in  the  attachment  or  not ;  but 
that  the  officer  had  the  right  to  overcome 
such  resistance,  and  keep  or  regain  posses- 
sion by  the  use  of  such  force  as  might  be 
necessary  for  the  purpose.  The  learned  cir- 
cuit court  doubtless  adopted  this  view  of 
the  law,  as  it  directed  a  verdict  for  the  de- 
fendants. 

The  counsel  for  the  plaintiff  insists  that 
the  court  erred  in  thus  directing  the  verdict 
for  the  defendants,  because,  he  says,  it  was 
a  question  of  fact  for  the  jury  to  determine 
whether  the  defendants  were  acting  in  good 
faith  in  seizins  the  coal  as  the  property  of 
Price  and  Paul,  and  in  taking  it  from  the 
possession  of  the  plaintiff ;  also  whether  the 
defendants  used  greater  force  than  was  neces- 
sary in  ejecting  the  plaintiff  from  the  car ; 
and  further,  that,  under  the  undisputed  tes- 
timony, the  plaintiff  was  entitled  to  recover 
his  actual  damages  for  the  wrongful  act  of 
the  defendants  in  ejecting  him  from  the  car. 
We  shall  spend  no  time  in  considering  the 
first  two  questions.  As  it  is  said  by  the  op- 
posing counsel,  no  claim  was  made  on  the 
trial  that  the  evidence  raised  any  doubts  on 
these  points,  and  there  was  no  suggestion 
or  request  made  that  they  should  be  sub- 
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mitted  to  the  jury.  The  judgment  must  be 
reversed  for  the  reason  which  we  will  now 
proceed  to  state.  As  we  have  said,  the  im- 
portant question  is,  Was  the  officer  justified 
or  protected  in  forcibly  taking  possession  of 
the  coal  as  against  the  plaintiff,  who  was 
the  real  owner?  The  counsel  for  the  plain- 
tiff contends  he  was  not  so  justified  or  pro- 
tected. He  says,  notwithstanding  the  abso- 
lute right  of  the  officer  to  proceed  and 
execute  the  writ,  still,  if  he  takes  the  prop- 
erty of  the  plaintiff  on  a  process  against 
Price  and  Paul,  he  is  none  the  less  a  tres- 
passer upon  the  rights  of  the  plaintiff,  and, 
if  a  trespasser,  he  acquired  no  property  in 
the  thin^  attached  as  against  the  real  owner. 
The  plaintiff,  he  says,  may  have  his  action, 
and  recover  the  value  of  the  property  taken, 
as  was  done  in  this  case ;  or  if,  after  the  seiz- 
ure on  the  attachment,  the  plaintiff  can 
peaceably  obtain  the  possession  of  the  at- 
tached property,  he  may  take  it,  and  thus 
subject  himself  to  an  action  at  the  suit  of 
the  officer ;  but  that  the  officer  has  no  right 
in  law  to  dispossess  the  owner  by  using  force 
for  that  purpose,  and  is  not  protected  in  do- 
ing so.  These  different  positions  of  counsel 
as  to  the  duty  and  liability  of  an  officer  at- 
taching property,  though  diametrically  op- 
posed, are  sustained  oy  high  authority. 
There  is  a  serious  conflict  of  judicial  opin- 
ion on  the  subject,  and  we  have  to  make  a 
choice  to  some  extent  between  the  rules  laid 
down  in  opposing  decisions.  The  courts  of 
Vermont,  Kew  Hampshire  and  Ohio  support 
the  contention  of  the  defendants,  while  those 
in  Massachusetts,  New  York,  and  Illinois 
sustain  the  plaintiff's  position.  See  State 
V.  Ihwnei%  8  Vt.  424 ;  State  v.  Buchanan,  17 
Vt.  573 ;  State  v.  Fijield,  18  N.  H.  84 ;  State 
V.  Richardson,  88  N.  H.  208 ;  Faris  v.  State, 
3  Ohio.  St.  159.  Contra:  Com  v.  Kennard, 
8  Pick.  138 ;  Elder  v.  Morrison,  10  Wend. 
128;  Wentvxyrth  v.  People,  5  111.  550. 

But  the  rule  which  commends  itself  to  our 
judgment  as  the  most  salutary  and  reasonable 
IS  to  hold  that  if,  after  seizure  on  attach- 
ment against  a  third  party,  the  rightful 
owner  can  quietly  and  peaceably  obtain  pos- 
session of  the  property,  he  may  retain  such 
possession,  and  the  officer  will  not  be  justi- 
fied in  using  forcible  means  to  regain  pos- 
session. If  the  officer  wishes  to  test  the 
right  of  the  owner,  he  should  bring  an  action 
for  that  purpose.  The  courts  which  adopt 
the  Vermont  rule  think  there  are  strong 
grounds  of  public  policy,  where  the  question 
of  property  is  doubtful,  that  the  owner 
should  resort  to  his  remedy  at  law  to  settle 
the  question  in  the  courts.  There  is,  doubt- 
less, force  in  this  consideration.  Parties 
should  not  be  permitted  to  resort  to  force  to 
vindicate  their  rights  where  peaceable  reme- 
dies exist.  But  Uie  question  can  be  as  well 
determined  in  an  action  brought  by  the  offi- 
cer as  when  it  is  brought  by  the  owner.  The 
courts  all  admit  that  due  regard  should  be 
had  to  the  riirhts  which  the  owner  has  to  his 
property,  an3  that  these  rights  should  be 
protected  and  secured  as  far  as  possible. 
Now,  why  should  the  owner  then,  when  he 
has  possession  of  that  which  is  his  own,  be 
required  to  give  it  up  to  an  officer  who  comes 
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with  a  process,  not  against  him,  but  against 
a  third  party,  with  whom  he  has  no  connec- 
tion, and  demands  possession?  See  Oilman 
V.  WtUiams,  7  Wis.  829  (side  page).  We 
can  perceive  no  sufficient  reason,  founded 
either  in  law  or  on  public  policy,  for  hold- 
ing that  the  owner  of  personal  property  may 
not  insist  upon  his  rights,  and  refuse  to  sur- 
render  the  same  to  an  officer,  because  the 
latter  has  attached  it  on  a  writ  against  a 
third  party.  The  creditor  or  officer  is  not 
without  legal  redress  to  test  the  question  of 
title  to  the  property.  It  is  admitted  that  the 
officer  is  a  trespasser  if  he  seizes  property 
not  belonging  to  the  defendant  in  the  attach- 
ment. Why  should  his  unlawful  act  be  re- 
garded with  more  favor  than  the  rights  of 
the  real  owner?  True,  it  is  said,  the  owner 
of  property  seized  or  attached  on  a  process 
against  another  has  legal  remedies  by  an  ac- 
tion, and  therefore  he  ought  not  to  be  allowed 
to  protect  his  goods  with  a  strong  hand,  for 
this  power  may  be  abused  so  as  to  cover  the 
property   of    the  debtor,   and   the    creditor 


may  fail  to  collect  his  debt.  But,  as  we 
have  said,  the  officer,  after  a  levy,  may  bring 
an  action  against  anyone  who  interferes  with 
his  possession,  and  thus  settle  all  rights  of 
property.  See  Met^rit  v.  Miller,  18  Vt.  416. 
There  is  no  hardship  in  this  rule.  It  is  surely 
unnecessary  to  allow  the  officer  to  resort  to 
force  and  violence  to  regain  possession  of 
attached  property,  where  the  law  affords  him 
an  adequate  legal  remedy  to  enforce  his 
rights.  To  allow  him  to  use  force  under 
such  circumstances  is  certainly  not  essential 
for  the  protection  of  the  officer,  nor  to  vindi- 
cate the  authority  of  the  law.  But  the 
question  is  so  fully  considered  and  discussed 
in  the  cases  to  which  we  have  referred  that 
no  further  remarks  upon  the  subject  are  called 
for. 

We  think  the  circuit  court  erred  in  direct- 
ing a  verdict  for  the  defendants,  and  that 
the  jtidgmtiit  of  the  Circuit  Court  must  fttf 
reversed,  and  a  new  trial  ordered. 

Rehearing  denied. 
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1.  A  Judicial  sale  of  miiioni'  property  to 
their]  step-sprandinother  will,  at  their 
request*  be  set  aside  when,  aft«r  the  death 


of  their  mother  and  at  her  request  the  step-grand- 
mother took  charge  of  them  and  was  vlrtuaUj 
constituted  their  guardian  by  the  probate  court 
and  had  before  the  sale  at  their  request  taken 
charge  of  the  property  and  taken  up  her  residence 
thereon,  although  the  management  of  the  sale 
was  by  law  Imposed  on  a  stranger,  the  curator  of 
the  estate,  and  the  purchaser  acted  fairly  and  in 
good  faith. 

8.  The  five  years' Statute  of  Umitatloiis 


NOTB.— Om/ldential  relations  bettoeen  parties. 
The  rule  of  the  civil  law  is  practiced  in  our  courts 
of  equity,  and  applied  to  trustees,  agents,  and  gen- 
erally to  all  persons  who  have  been  employed  in  a 
confidential  character  In  relation  to  property. 
Saltmarsh  v.  Beene,  4  Port.  (Ala.)  288,  80  Am.  Dec. 
£06;  Parkist  v.  Alexander,  1  Johns.  Cb.  887,  1  L.  ed. 
186. 

The  rule  holds  good  as  to  all  advantages  gained 
by  means  of  neoeesaiy  confidence,  growing  im- 
mediately out  of  the  legal  relations  of  the  parties 
as  attorney  and  dieot,  guardian  and  ward,  etc. 
Harvin  v.  Bennett,  26  Wend.  188. 

A  fundamental  doctrine  of  equity  is  that  a  trus- 
tee can  gain  no  advantage  to  himself,  to  the  detri- 
ment of  those  for  whom  he  holds  a  trust.  The  ob- 
ject of  the  rule  is  to  secure  fidelity  on  the  part  of 
the  trustee,  and  to  preserve  tbe  interest  of  those 
whose  rights  are  confided  to  his  care.  Wright  v. 
Ross,  86  Cal.  432;  Parkist  v.  Alexander,  supra:  Hol- 
ridge  v.  OUlespie,  2  Johns.  Ch.  83, 1  L.  ed.  286;  Van 
Home  V.  Fonda,  6  Johns.  Cb.  409,  1  L.  ed.  1125; 
Blade  v.  Van  Vechten,  11  Paige,  22, 6  L.  ed.  42. 

Personal  interests  cannot  conflict  iDith  fiduciary  duty 

No  one  having  duties  to  discharge  of  a  fiduciary 
nature  shall  be  allowed  to  enter  into  engagements 
in  which  he  has,  or  can  have,  a  personal  interest, 
•conflicting,  or  which  possibly  may  conflict,  with 
the  interests  of  those  whom  he  is  bound  to  protect. 
Gardner  v.  Ogden,  22  N.  Y.  34P;  Micboud  v.  Girod, 
45  U.  S.  4  How.  608,  11  L.  ed.  1076;  Campbell  v. 
Johnston,  1  Bandf .  Ch.  162, 7  L.  ed.  276.  8ee  note  to 
Manhattan  Cloak  A  S.  Co.  v.  Dodge  (Ind.)  6  L.  R.  A. 
800. 
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This  principle  applies  to  the  relation  of  trustee 
or  agent.  Oicott  v.  Tioga  R.  Co.  27  N.  Y.  665; 
Davoue  v.  Panning,  2  Johus.  Ch.  252,  1  L.  ed.  865; 
Moore  v.  Moore,  4  Sandf .  Ch.  48, 7  L.  ed.  101&  See 
Ward  V.  Smith,  3  Sandf.  Ch.  502,  7  L.  ed.  iN»;  Tyler 
V.  Sanborn  (HL)  4  L.  R.  A.  218. 

A  purchase  by  the  testamentary  guardian  of  one 
of  the  devisees  will  not  be  rendered  valid  by  the 
fact  that  the  ward  had  another  guardian,  appointed 
by  the  surrogate  for  tbe  express  purpose  of  repre- 
senting his  interests  in  that  particular  transaction 
(Brasher  v. Van  Cortlandt,  2  Johns.  Ch.  242, 1  L.  ed. 
862);  this  rule  applied  in  Bostwick  v.  Atkins,  8  N.T. 
60. 

Party  cannot  purchase  property  for  his  own  bene$t 
where  he  has  a  duty  to  Tpaform  in  relation  to  iL 
It  is  a  rule  in  equity  that  no  party  is  permitted 
to  purchase  an  interest  in  property,  and  hold  it  for 
his  own  benefit,  whore  he  has  a  duty  to  perform  in 
relation  to  such  property  which  is  Inconsistent 
with  the  character  of  a  purchaser  on  hJs  own  ac- 
count, and  for  his  individual  use.  Voorhees  v. 
Presbyterian  Church,  8  Barb.  142,  5  How«  Pr.  65; 
State  V.  McKay,  48  Mo.  603;  Williams  v.  Townsend, 
81  N.Y.  415:  Cume  v.  Cowles,  6  Bosw.  462;  Colbun 
V.  Morton,  8  Reyes,  805,  86  How.  Pr.  160,  6  Abb.  Pr. 
N.  S.  815,  1  Trans.  App.  149, 1  Abb.  iN.  Y.  App.  384; 
Chase  v.  Hogan,  6  Bosw.  450;  Cram  v.  Mltcheli.  1 
Sandf.  Ch.  266,  7  L.  ed.  320.  8  N..Y.  Legal  Obs.  166; 
Iddings  V.  Bnien,  4  Sandf.  Ch.  268.  7  L.  ed.  1008; 
Abbot  V.  American  Hard  Rubber  Co.  88  Barbi  50, 
21  How.  Pr.  201;  South  Baptist  Soc.  v.  dapp,  16 
Barb.  47;  Boardman  v.  Florea,  87  Mo.  561;  Dobsoa 
V.  Racey,  8  Sandf.  Ch.  62,  7  L.  ed.  770;  Blake  v 


1891. 


HiNDMAN  V.  CCOHNBR. 


491 


applies  to  an  action  to  set  aside  the  confirma- 
tion of  a  Judicial  sale  of  minors'  lands  at  which 
thehr  STuardiaD  had  become  the  purchaser,  not- 
withstandinjr  the  ground  upon  which  the  claim 
to  relief  is  based  is  fraud. 
8.  The  record  must  show  that  the  minor 
resided  within  the  csounty  in  whicb  the 
court  was  held  which  attempted  to  remove  his  dis- 
ability under  the  authority  conferred  by  Act  of 
February  18, 1889,  to  render  the  order  of  removal 
valid. 

(July  8, 1801.) 

APPEAL  by  complaiDants  from  a  decree  of 
the  Circuit  Court  for  Phillips  Couuty  iu 
favor  of  defendaut  in  a  suit  brought  to  set 
aside  a  judicial  sale  of  land.  Eeversed  in  part. 
Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  U.  M.  Rose*  G*  B*  Rose  and 
John  C.  Palmer,  for  appellants: 

The  rights  of  the  beneficiaries  in  trust  estates 
have  alwaj^B  been  carefully  guarded  by  the 
laws  of  this  State,  particularly  in  regard  to 
transactions  involving  titles  to  land. 

Imboden  v.  Hunter,  28  Ark.  632. 

A  trustee  **in  the  strict  sense  of  the  word" 
is  "  a  person  who  holds  property  upon  trust." 

Rapalje  &  Lawrence,  Law  Diet. 

The  probate  court  decreed  that  O'Conner 
and  his  wife  should  assist  in  the  management 
of  complainants'  property.  This  made  them 
trustees  in  the  strict  sense  of  the  term. 

The  guardian  cannot  purchase  the  property 
of  his  ward,  either  in  his  own  name  or  by  the 
intervention  of  a  third  person. 


De  Felice,  La  Legislation  Universelle,  Tome 
13,  pp.  480,  486. 

2  Domat,  Civil  Law,  §§  2,  8. 

"Trustee"  is  also  used  in  a  wide  and  per- 
haps inaccurate  sense,  to  denote  that  a  person 
has  the  duty  of  carrying  out  a  transaction,  in 
which  he  and  another  person  are  interested,  in 
such  manner  as  will  be  most  for  the  benefit  of 
the  latter,  and  not  in  such  way  that  he  himself 
might  be  tempted,  for  the  sake  of  his  personal 
advantage,  to  neglect  the  interests  of  the  other. 

2  Rapalje  &  Lawrence,  Law  Diet.  1302. 

This  is  the  sense  in  which  the  word  is  used 
in  the  rule  forbidding  trustees  to  buy. 

See  Jones  v.  Arkansas  Mech.  cfc  A.  Asso.  38 
Ark.  26;  West  v.  Waddill,  83  Ark.  587;  Lewin, 
Tr.  p.  484;  Underbill,  Tr.  p.  484;  McGaughey 
V.  Br<mn.  46  Ark.  82;  V^HgU  v.  Walker,  80 
Ark.  44;  lAvingston  v.  Cochran,  38  Ark.  801; 
Black  V.  Keenan,  6  Dana,  570;  Brockett  v. 
Richardson,  61  Miss.  766. 

The  fact  that  the  sale  was  conducted  by  the 
curator  can  make  no  difference. 

Poioell  v.  Powell,  80  Ala.  11. 

Whether  the  sale  be  public  or  private,  the 
trustee  is  equally  disabled  from  becoming  a 
purchaser  of  the  trust  estate. 

Davoue  v.  Fanning,  2  Johns.  Ch.  259,  1  L. 
ed.  871. 

The  court  below  fell  into  the  error  of  sup- 
posing that  the  plaintiffs  must  show  some 
actual  fraud  in  order  to  sustain  their  com- 
plaint. 

West  V.  Waddill,  supra;  Ex  parte  James,  8 
Ves.  Jr.  847;  Aberdeen  R.  Co.  v.  BlaiUe,  1 
Macq.  H.  L.  Cas.  461;  Gardner  v.  Ogden,  22 


Buffalo  Creek  R.  Co.  56  N.  Y.  491;  Downs  v.  Rickards, 
4  DeL  Ch.  4«8;  2  Pom.  Bq.  Jur.  488;  Moore  v.  Moore, 
4  Sandf.  Ch.  87, 7  L.  ed.  1014;  Burhans  v. Van  Zandt, 
7  N.  Y.  523;  Ringo  v.  Binns,  86  U.  S.  10  Pet.  280, 9  L, 
ed.  420;  Fisk  v.  Sarber,  6  Watts  &  S.  18;  Jewett  v. 
MUler,  10  N.  Y.  402;  Roerers  v.  Rogers,  Hopk.  Ch. 
615, 2  L.  ed.  607;  Hamilton  v.Wriffht,  9  Clark  &  F. 
Ill;  De  Caters  v.  De  ChaumoDt,  3  Paige,  178, 
3  L.  ed.  106;  Tanner  v.  Elworthy,  4  Beav.  487; 
Carter  v.  Palmer,  1  Dr\x,  &  W.  722;  York  Bldgs.  v. 
Mackenzie,  8  Bro.  P.  C.  42;  Anderson  v.  Lemon,  8 
N.Y.  280;  Van  Bpps  v.Van  Epps,  9  Paige,  237,  4  L. 
ed.  682;  Terwilliger  v.  Brown,  44  N.  Y.  241,  50  Barb. 
13;  Olcott  V.  Tioga  R.  Co.  27  N.Y.  565;  Hawley  v- 
Cramer,  4  Cow.  717;  Slade  v.Van  Veohten,  11  Paige, 
21, 6  L.  ed.  42;  Torrey  v.  Bank  of  Orleans,  9  Paige, 
649,  4  L.  ed.  868;  Davoue  v.  Fanning,  2  Johns.  Ch. 
;^,  1  L.  ed.  868. 

This  rule  was  not  limited  in  its  applicsation  to  a 
l>artlGular  class  of  persons,  such  as  trustees,  guardi- 
ans, or  solicitors,  but  went  much  deeper,  and  the 
rule  was  one  of  universal  application,  affecting  all 
persons  who  came  within  its  principle,  which  was 
that  no  party  could  bo  permitted  to  purchase  an 
interest,  where  he  had  a  duty  to  perform  which 
was  inconsistent  with  the  character  of  purchaser. 
Dickinson  v.  Codwise,  1  Sandf.  Ch.  226,  7  L.  ed.  200; 
Marshall  v.  Carson,  88  N.  J.  Eq.  254;  Fulton  v. Whit- 
ney, 06  N.Y.  566. 

Any  person  placed  in  a  situation  of  trust  or  con- 
fidence in  reference  to  the  subject  of  the  sale,  or 
who  has  a  duty  to  perform  which  is  inconsistent 
with  the  character  of  a  purchaser,  cannot  be  a  pur- 
chaser on  his  own  account.  Williams  v.  To  wnsend, 
31  N.Y.  416. 

If  an  agent  employed  to  sell  becomes  himself  the 
purchaser,  or  the  agent  of  another;  or  if  he  be  an 
agent  to  buy,  and  he  becomes  himself  the  seller,  or 
the  agent  of  another  in  making  the  sale,  the  princi- 
18  L.  R.  A. 


pal  may  avoid  the  sale  or  purchase  in  equity.  New 
York  Cent.  Ins.  Co.  v.  National  Prot.  Ins.  Co.  20 
Barb.  471;  Reed  v.  Warner,  6  Paige,  650,  3  L.  ed.  869; 
Van  Epps  v.  Van  Epps,  mtpra;  Barker  v.  Marine 
Ins.  Co.  2  Mason,  360;  Bennett  v.  Pratt,  4  Denio,275. 
The  law  will  inot  permit  a  trustee  to  act  In  the 
double  capacity.  Wilcox  v.  Smith,  26  Barb.  862; 
Bayer  v.  Phillips,  17  Abb.  N.  C.  430;  Oardner  v. 
Ogden,  22  N.Y.  887;  Forbes  v.  Halsey.  26  N.Y.  53; 
Jo3rner  v.  Farmer,  78  N.  C.  200;  New  York  Cent.  Ins. 
Co.  V.  National  Prot.  Ins.  Co.  14  N.  Y.  91;  Torrey  v. 
Orleans  Bank,  9  Paige,  668,  4  L.  ed.  869. 

Trustee  cannot.  %mrchaM  the  objects  of  the  trust. 

The  trustee  of  property  cannot  become  its  pur- 
chaser. He  has  a  duty  to  perform  in  regard  to  it 
which  is  entirely  inconsistent  with  his  assuming 
that  character.  Iddings  v.  Bruen,  4  Sandf.  Ch.  263, 
7  L.  ed.  1O08;  Dobson  v.  Raoey,  8  Sandf.  Ch.  60, 7  L. 
ed.  770;  Moore  v.  Moore,  4  Sandf.  Ch.  87, 7  L.  ed. 
1014;  Cram  v.  Mitchell,  1  Sandf.  Ch.  251,  7  L.  ed.  818. 

Trustees  are  never  permitted,  without  the  aid  of 
the  court,  to  buy  the  property  which  they  hold  as 
such.  Carson  v.  Marshall,  37  N.  J.  Eq.  216;  Staats 
V.  Bergen,  17  N.  J.  Eq.  297,  664;  Pulton  v.WhItney, 
66  N.Y.  548;  Bennett  v.  Austin,  81  N.  Y.  308, 332. 

A  trustee  cannot  purchase  an  outstanding  dtle 
and  hold  it  for  his  own  use,  against  his  cestui  que 
tnut,  even  though  he  purchases  at  a  Judicial  sale 
under  a  title  superior  to  that  conveyed  to  him  as 
trustee.  Roberts  v.  Moseley,  64  Mo.  511;  Jewett  v. 
Miller,  10  N.  Y.  406;  Kellogg  v.  Wood,  4  Paige,  679,  3 
L.ed.560. 

A  trustee  acting  in  his  fiduciary  character,  and 
without  the  Intervention  of  the  beneficiary,  cannot 
sell  the  trust  property  to  himself  nor  buy  his  own 
property  from  himself  for  the  purposes  of  the 
trust.  Fox  V.  Mackreth,  2  Bro.  Ch.  400, 1  White  k  T. 
Lead.  Cas.  Bq.  4th  Am.  ed.  188,  212,  237;  Lewis  v. 
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N.  Y.  827;  Nete  York  Cent.  Ins,  Ch.  v.  Na- 
iional  Prot.  Ins.  Co.  14  N.  Y.  91;  Mechem, 
Ag.  §  463;  1  Story,  Eq.  Jur.  §  822;  2  Sugd. 
Vend.  p.  687;  Michoud  v.  Girod,  45  U.  S.  4 
How.  554,  11  L.  ed.  1099;  MiUion  v.  Taylor, 
88  Ark.  428;  OilUspie  v.  Holland,  40  Ark. 
82. 

If  there  were  no  more  in  the  order  of  the 
probate  court  than  the  appointment  of  the 
appellee  as  the  adviser  of  the  curator  in  the 
management  of  the  property,  that  alone  would 
suffice  to  prevent  her  from  buying  the  trust 
property. 

Underhill,  Trusts,  p.  293;  Torreyy,  Bank  of 
Orleans,  9  Paige,  661,  4  L.  ed.  858;  Hawley  v. 
Cramer,  4  Cow.  786;  AUen  v.  DeGroodt,  98 
Mo.  159,  14  Am.  St.  Rep.  626;  Moore  v.  Wood- 
aU,  40  Ark.  49;  Story,  Eq.  Jur.  §  317;  MeCanU 
V.  Bee,  16  Am.  Dec.  616,  note. 

The  proceeding  to  remove  the  minor's  dis- 
abilities, being  unknown  to  the  common  law, 
and  unlike  any  known  to  the  common  law, 
the  residence  of  the  minors  is  jurisdictional, 
and  must  be  shown  bv  the  record  in  the  pro- 
ceeding, or  else  the  order  is  void. 

Pulaski  Co.  v.  8tua/rt,  28  Gratt.  879;  Thatcher 
V.  PoweU,  19  U.  S.  6  Wheat.  119,  5  L.  ed.  221; 
Rarrey  v.  Tyler,  69  U.  S.  2  Wall.  842.  17  L. 
ed.  878;  Qalpin  v.  Page,  85  U.  S.  18  Wall. 
871,  21  L.  ed.  964;  Wells,  Jurisdiction  of 
Courts,  §  162;  Qibney  v.  Crawford,  61  Ark.  85; 
Denning  v.  Corwin,  11  Wend.  648;  Striker  v. 
Kelly,  7  Hill,  24;  Lawson,  Presumptive  Ev. 
p.  27;  Reeves  v.  Clarke,  5  Ark.  27;  Ex  parte 
Anthony,  Id.  858;  Pendleton  v.  Fowler,  6  Ark. 
41;  Levy  v.   Shurman,   Id.   182;  Latfiam  v. 


Jones,  Id.  871;  Everett  v.  Clements,  9  Ark.  460; 
Butler  v.  Wilson,  10  Ark.  816;  Freem.Judgm. 
§128. 

Messrs.  Stephenson  A  Trieber,  John 
J.  Hamor  and  E.  C.  Hamor,  for  appel- 
lees: 

Appellants  by  their  conduct,  before  and  after 
the  confirmation  of  the  sale,  having  full  knowl- 
edge of  all  the  facts,  are  estopped  to  deny  the 
title  of  appellee. 

No  word  of  dissent  or  dissatisfaction  was 
expressed  bv  appellants,  or  either  of  them, 
until  the  filing  of  the  bill  in  this  case,  more 
than  six  years  after  the  confirmation  of  the 
sale,  full  three  years  of  which  existed  after  Ibe 
disabilities  of  each  of  them  were  removed. 
This  bars  their  right  of  recoverv. 

Jones  V.  Graham,  86  Ark.  390;  McGaughey 
V.  Brown,  46  Ark.  25;  Woodard  v.  Joggers,  4»* 
Ark.  248;  Scott  v.  Freeland,  7  Smedes  &  M. 
409, 45  Am.  Dec.  810;  2  Pom.  Eq.  S§  815. 917. 
965;  Story.  Eq.  §  885;  Hoffert  v.  Miller,  86 
Ky.  572;  Goodnow  v.  Empire  Lumber  Co.  31 
Mmn.  468;  Wells  v.  Seixas,  24  Fed.  Rep.  82; 
O'Brien  v.  Gaslin,  20  Neb.  848:  Ward  v.  Lav- 
erty,  19  Neb.  429;  Durfee  v.  AlOiott,  61  Mich. 
471:  Ihley  v.  Padgett,  27  S.  C.  800. 

Guardian  of  minors  may  purchase  lands 
of  wards  when  the  sale  by  a  public  officer  is 
inevitable,  and  when  he  has  no  funds  in  his 
hands  belonging  to  the  wards. 

Chorpenning*s  App.  82  Pa.  815,  72  Am.  Dec. 
789;  Prevost  v.  Gratz,  Pet.  C.  C.  878;  BueU  v. 
Buckingham,  16  Iowa,  284, 85  Am.  Dec.  516. 

The  position  occupied  by  appellee  at  the 
time  of  the  application  for  and  sale  of  the 


HillmaD,  8  H.  L.  Gas.  007;  Aberdeen  R.  Co.  v. 
Blalkie,  1  Macq.  H.  L.  Cas.  461;  Re  Bloye's  Trusty  1 
MaoD.  &  O.  488;  Knight  v.  Mai^orfhonks.  2  Maon.  & 
G.  10;  Parkinson  v.  Hanbury,  2  De  O.  J.  &  S.  460; 
Ingle  V.  Richards,  6  Jur.  N.  8. 11, 78:  Ridley  v.  Rid- 
ley.  84  L.  J.  Cta.  482;  Franks  v.  Bollans,  87  L.  J.  Ch. 
148, 166;  Grovep  v.  Huffell,  8  Russ.  428;  Gregrory  v. 
Gregory,  CJoop.  Ch.  201;  Baker  v.  Carter,  1  Tounge 
&  C.  260;  Woodhouse  v.  Meredith,  1  Jac  &  W.  204, 
222;  Ex  parte  Laoey,  6  Ves.  Jr.  025;  Ex  parte  Ben- 
nett, 10  Ves.  Jr.  881,  894;  Randall  v.  Errlngton,  10 
Ves.  Jr.  428;  Atty-Gen.  v.  Clarendoo,  17  Ves.  Jr.  491, 
600;  Tracy  v.  Colby,  65  CaJ.  67;  Tracy  v.  Craig,  Id. 
91:  Scott  V.  Umbarger,  41  Cal.  410:  Union  Slate  Co. 
V.  TiltOD,09  Me.  244;  Connolly  v.  Hammond,  61  Tex. 
686;  Paine  v.  Irwin,  16  Huo,  890;  Micboud  v.  Girod, 
45  U.  S.  4  How.  608, 11  L.  ed.  1076;  Stephen  v.  Beall, 
80  n.  S.  23  Wall.  829,  22  L.  ed.  786;  Wormley  v. 
Wormley,  21  U.  S.  8  Wheat.  421,  5  L.  ed.  661;  Cald- 
well V.  Taggart,  20  U.  S.  4  Pet.  190,  7  L.  ed.  828; 
Freeman  v.  Harwood,  40  Me.  195;  Dyer  v.  ShurtiefT, 
112  Mass.  165;  Brown  v.  Cowell,  116  Mass.  461;  Smith 
v.  Frost,  TO  N.  Y.  65;  Fulton  v. Whitney,  66  N.  Y.  518; 
Star  F.  Ins.  Co.  v.  Palmer,  9  Jones  &  8. 267;  Wood- 
ruir  V.  Boyden,  3  Abb.  N.  C.  29;  Child  v.  Brace,  4 
Paige,  809,  8  L.  ed.  449;  Campbell  v.  Johnston,  1 
Bandf.  Ch.  148,  7  L.  ed.  275:  Cram  v.  MitcheU,  1 
Sandf.  Ch.  251,  7  L.  ed.  818;  Cumberland  Coal  &  I. 
Co.  v.  Sherman,  80  Barb.  558:  Johnson  v.  Bennett, 
89  Barb.  287;  Romaine  v.  Hendrickson,  27  N.  J.  Eq. 
162;  2  Pom.  Eq.  Jur.  482. 

Property  not  the  subject  of  the  trust,  but  whose 
sale  at  lees  than  its  value  will  diminish  the  trust 
fund,  cannot  be  purchased  by  the  trustee  for  him- 
self. Fulton  V.  Whitney,  66  N.  Y.  666,  6  Hun,  19; 
Case  V.  CarroU,  35  N.Y.  886;  Hickiey  v.  Hickley,  L. 
R.2Ch.Div.l90. 

Trustee  cannot  purchase  the  trust  property.  See 
notes  to  Wilson  v.  Brooksbire  (Ind.)  9  L.  R.  A.  702; 
18  L.  R.  A. 


Anderson  v.  BuUer  (S.  C),  5  L.  R.  A.  106;  Tyler  r. 
Sanborn  (Hi.)  4  L.  R.  A.  218. 

Effect  of  purchase  by  trustee. 

A  trustee  cannot  derive  any  private  advantage 
from  the  sale  of  the  trust  property  committed  to 
his  guardianship;  and  all  the  advantages  which  be 
does  thus  improperly  acquire  shall  result  to  the 
benefit  of  the  cestui  que,  trusL  Chapin  v.  Weed, 
Clarke,  Ch.  486, 7  L.  ed.  ITS. 

A  trustee  who  buys  in  the  trust  property  under 
a  prior  incumbrance,  and  at  a  price  below  Itslreal 
value,  is  always  considered  as  doing  so  for  the  use 
and  benefit  of  his  cestui  que  trusL  Colbum  v.  Mor- 
ton, 88  How.  Pr.  160, 6  Abb.  Pr.  N.  8.  816, 8  Keyos. 
805, 1  Trans.  App.  149,  1  Abb.  App.  Dec  885:  Camp- 
bell V.  Johnston,  1  Sandf.  Ch.  148,  7  L.  ed.  276. 

Where  the  purchaser  is  the  attorney  for  the 
execution  plaintiff,  and  has  controlled  a  part  of  the 
preliminaries  to  the  sale,  he  will  be  deemed  to  hold 
the  property  as  trustee  of  the  owner.  O^Donnell 
V.  Lindsay,  7  Jones  A  S.  536;  Dickinson  v.  Codwise. 
1  Sandf.  Ch.  214,  7  L.  ed.  804;  Dobson  v.  Baoey,  8 
Sandf.  Ch.  60,  7  L.  ed.  770;  Alkins  v.  Delncge,  12 
Ir.  Eq.  1;  Harrison  v.  Guest,  6  DeG.  M.  &  G.  486. 

A  purchase  by  a  guardian  of  his  ward*8  land  may 
be  enforced  against  the  purchaser's  assignee  in 
bankruptcy,  and  the  sureties  for  the  purchase 
money  (Reed  v.  Jones,  80  Gratt.  188;  2  Tucker's  Bl. 
Com.  460;  Moore  v.  Hilton,  12  Leigh,  1;  Daniel  v. 
Leitoh,  18  Gratt.  195;  Howery  v.  Helmes,  20  Gratt 
1;  Cllne  v.  Catron,  22  Gratt.  378;  Phelps  v.  Seely,  Id. 
578:  Zirkle  v.  McCue,  96  Gratt.  517;  Brock  v 
Rice,  27  Gratt.  «IX;  Talley  v.  Starke,  6  Gratt.  889): 
or  against  an  executor  who  purchases  at  his  own 
sale.  McClurev.MiUer.lBaU.  Eq.  107.2IAmLDec 
822. 

Purchase  inures  to  benefit  of  cestui  que  tnuL 
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property  imposed  do  duty  upon  her  as  to  its 
coDduct  or  manageineDt. 

Weit  V.  Waddia,  38  Ark.  687,  and  Imhoden 
T.  Hunter,  28  Ark.  022,  enunciating  the  duties 
of  trustees,  lay  down  the  rule  of  law  appli- 
cable to  those  whose  relations  to  the  property 
impose  upon  them  positive  duties  to  be  per- 
formed in  and  about  the  sale,  by  and  through 
which  the  price  may  be  affected. 

There  is  a  distinction  where  the  trustee  deals 
with  the  cestui  que  trust,  the  latter^having  his 
own  advisor. 

Chiton  V.  Stanford,  82  Cal.  851. 

While  as  a  rule  trustees  are  not  permitted  to 
purchase  the  property  of  eestnis  que  trust,  yet 
such  purchases  are  only  voidable,  and  will  not 
be  set  aside  in  all  cases  by  courts  of  equity. 

See  Jones  v.  Graham,  86  Ark.  888;  Mc- 
Qaugfiey  v.  Brown,  46  Ark.  26;  Woodard  v. 
Jaqgers,  48  Ark.  248;  Apel  v.  Kelsej/,41  Ark.  419. 

In  the  case  at  bar  the  minors  were  actually 
present  in  the  probate  court  by  their  attorneys, 
by  their  next  friend  in  the  person  of  their 
nearest  adult  relative,  and  by  their  friend  who 
had  been,  in  the  lifetime  of  their  mother,  the 
trustee  to  hold  title  to  their  real  property,  and 
their  failure  to  appeal  was,  under  the  ruling  of 
Jones  V.  Graham,  an  election  to  take  the  pro- 
ceeds and  discharge  the  trust. 

Bramble  v.  Kingsbury,  39  Ark.  181;  Jowers 
V.  Phelps,  88  Ark.  468;  Goodman  v.  Winter, 
64  Ala.  410;  ISchneU  v.  Chicago,  88  111.  882; 
Penn  v.  BHsey,  19  111.  295;  1  Story,  Eq.  §  885. 

Appellants  were  barred  by  the  Statute  of 
Limitations  when  the  bill  was  filed. 

The  bill  was  filed  October  13. 1887,  six  years 


and  two  days  after  the  date  of  confirmation  of 
the  sale,  at  which  time  Biscoe  and  Blanche 
Hindman  had  been  of  full  age  more  than  three 
years;  and  as  to  the  statute  bar,  so  far  as  they 
are  concerned,  there  can  be  no  question. 

McQavghey  v.  Broum,  supra;  Chandler  v. 
Neighbors,  44  Ark.  479. 

As  to  T.  C.  Hindman.  his  disabilities  of  non- 
age were  removed  by  the  Phillips  Circuit  Court 
on  November  15,  1881,  so  that  at  the  time  of 
the  filing  of  the  bill  more  than  three  years  had 
elapsed,  during  which  he  was  under  no  dis- 
abilitv. 

Judgments  of  superior  courts,  even  of  lim- 
ited jurisdiction,  cannot  be  collaterally  attacked 
where  the  court  had  jurisdiction  of  the  person 
and  subject  matter. 

The  circuit  courts  of  the  Uoited  States  are 
courts  of  limited  jurisdiction,  one  of  the  requi- 
sites to  give  it  jurisdiction  being  that  there 
shall  be  divers  citizenship  of  the  plaintiffs  and 
defendants;  yet  it  has  been  held  that  a  failure 
of  the  record  to  show  the  necessary  citizenship 
will  not  vitiate  a  judgment  of  such  a  court  in  a 
collateral  proceeding,  although  on  appeal  such 
a  judgment  would  be  set  aside  and  reversed. 

McCormick  v.  Sullimn,  23  U.  S.  10  Wheat. 
193,  6  L.  ed.  300;  (/Brien  v.  Gaslin,  20  Neb. 
847;  Appelgate  v.  LeHngton  db  C.  County  Min. 
Co.  117  U.  S.  255,  29  L.  ed.  892;  Harvey  v. 
TVfcr,  69  U.  S.  2  Wall.  829,  17  L.  ed.  872; 
Flarentiue  v.  BarUm,  69  U.  8.  2  Wall.  210,  17 
L.  ed.  783;  Freem.  Judgm.  SS 116, 118, 119, 122- 
124,  126-128;  Boyd  v.  Roane,  49  Ark.  898: 
Adams  v.  IJiomas,  44  Ark.  267.  The  two  last 
reaffirming  Borden  v.  State,  11  Ark.  519. 


See  naU  to  Wilaon  v.  Brookshlre  (Ind.)  9  L.  R.  A. 
783. 

Belief  of  cestui  que  tnut. 

A  purchase  by  a  trustee  is  voidable  at  the  election 
of  the  cestui  que  trusty  within  a  reasonable  time. 
Wormley  v.WormJey,  21  U.  S.  8  Wheat.  421,  5  L.  ed. 
051. 

When  the  delay  is  far  within  the  Statute  of 
Limitations,  and\the  trustee  has  not  Buffered  from 
any  act  done  on  the  supposition  that  the  cestuia  que 
trust  have  abandoned  their  intention  to  question 
the  sale,  the  laches  will  not  bar  such  proceedings. 
Morse  v.  Hill,  136  Mass.  66.  See  note  to  Cox  v. 
Mackreth,  Z  Bro.  Ch.  400, 1  White  &  T.  Lead.  Cas. 
Bq.  123;  De  Bussche  v.  Alt,  L.  R.  8  Ch.  Div.  286; 
IJuyward  v.  Eliot  Nat.  Bank,  96  U.  S.  611,  24  L.  ed. 
866;  Michoud  v.  Girod,  45  U.  S.  4  How.  508, 11  L.  ed 
1076;  Learned  v.  Foster,  117  Mass.  366;  Clark  v. 
Blackinsrton,  110  Mass.  360;  Yeackel  v.  LitchUeld,  13 
AUen,417;  Litchfield  v.  Cudworth,  16  Pick.  26;  Hay- 
ward  V.  Ellis,  13  Pick.  272. 

No  one  but  the  castui  que  trust  has  a  right  to  call 
in  question  or  set  aside  a  purchase  made  by  the 
trustee  for  his  benuflt.  Wilson  v.  Troup,  2  Cow. 
238;  Graves  v.  Waterman,  63  N.  Y.  658;  Johnson  v. 
Bennett,  38  Barb.  250. 

And  he  can  at  once  have  a  purchase  made  by 
the  trustee  of  the  equity  of  redemption  at  a  sale 
thereof  set  aside.  Hubbell  v.  Mecibury,  58  N.Y.  101. 

The  right  of  action  was  held  to  have  expired  after 
ten  years  from  the  time  at  which  it  had  accrued. 
Ibid, 

His  right  to  set  aside  the  purchase  does  not  de- 
pend upon  the  question  of  good  faith  in  the  pur- 
chase, but  on  the  peril  of  permitting  any  conflict 
between  the  personal  Interests  of  the  individual 
and  his  duties  as  trustee,  in  his  fiduciary  character. 
Dunoomb  v.  New  York,  H.  &  N.  R.  K.  Co.  84  N.  Y. 
198. 
18  L.  R.  A. 


He  is  not  bound  to  prove  fraud  in  the  purchase 
by  the  trustee.  Grubbs  v.  McGlawn,  38  Ga.  676; 
Price  V.  Winter,  15  Fla.  108;  Miles  v.  Wheeler,  43  lU. 
126. 

On  what  terms  set  aside. 

The  purchase  money  and  expenditures  for  repairs 
and  permanent  improvements  must  bo  refunded, 
and  complete  equity  must  be  done  between  the 
parties,  to  authorize  setting  aside  such  purchase. 

I  Yeackel  v.  Litchfield,  13  Allen,  419;  Rotch  v.  Mor- 

I  gan,  105  Mafs.  430;  Duncomb  v.  New  York,  H.  &  N. 

i  R.  R.  Co.  22  Hun,  135;  People  v.  Merchants  Bank, 

I  35  Hun,  100;  Eichelberger  v.  Hawthorne,  33  Md.  504; 
Hill,  Ti*useees,  4tb  Am.  ed.  539,  and  cases  cited; 

I  Cumberland  Coal  &  I.  Co.  v.  Sherman,  80  Barb.  570; 

I  Terwilliger  v.  Brown,  58  Barb.  9;  Hawley  v.  Cramer, 
4  Cow.  735;  Abbot  v.  American  Hard  Rubber  Co. 

I  83  Barb.  578;  Mason  v.  Martin,  4  Md.  124;  Jones  v. 
Jones,  4  Gill,  87;  McLaughlin  v.  Barnum,  31  Md.  425. 

Setting  aside  sale. 

If  one  acting  as  trustee  for  others  becomes  him- 
self interested  in  the  purchase,  the  cestuis  que  tnut 
are  entitled  to  have  the  sale  set  aside,  unless  the 
trustee  had  fairly  devested  himself  of  the  character 
of  trustee.  Stephen  v.  Beall,  89  U.  S.  22  Wall.  340, 
22  L.  ed.  788;  Jewett  v.  MiQer,  10  N.  Y.  402;  Siade  v. 
Van  Vechten,  11  Paige,  21,  5  L.  ed.  42. 

Or  if  the  fact  is  unknown  to  the  buyer  and  seller. 
Armstrong  v.  Campbell,  3  Yerg.  236;  .Graves  v. 
Waterman,  63  N.  Y.  658. 

Executors  and  administrators  who  become  buy- 
ers at  sales  made  by  themselves  acquire  only  an 
imperfect  title,  which  will  be  set  aside  at  the  option 
of  any  of  the  parties  interested  in  the  property. 
Yeackel  v.  Litchfield,  18  Allen,  418;  People  v.  Open 
Board  of  S.  B.  Bldg.  Co.  82  N.  Y.  103. 

And  it  has  been  quite  generally  held  that  where 
an  administrator  becomes  a  purchaser  of  the  estate 
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Arkansas  Sufrbme  Court. 


July, 


The  removal  of  the  disabilities  of  non-age  set 
in  motion  the  Statute  of  Limitations.  The 
three  years'  extension  of  the  Statute  of  Limita- 
tions was  given  as  a  protection  to  the  disability 
of  minors,  etc.  When  that  is  removed  the 
terms  of  the  statute  are  satisfied. 

Garland  County  v.  Gaines,  47  Ark.  658. 

Battle*  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1867,  Thomas  C.  Hindman, 
and  on  the  19th  of  August,  1876,  Mary  B.  Hind- 
man,  his  wife,  died  intestate,  leaving  Susie 
Hindman,  Biscoe  Hindman,  Thomas  C.  Hind- 
man,  Jr.,  and  Blanche  Hindman,  their  only 
children,  surviving  them.  Biscoe.  Thomas  C. , 
and  Blanche  were  minors  when  their  parents 
died, — ^Biscoe  having  been  born  on  the  27th  of 
November,  1861;  Thomas  C.  on  the  28d  of  No- 
vember, 1868;  and  Blanche  on  the  2d  of  De- 
cember, 1865.  Laura  E.  O'Conner  and  the 
mother  of  Mrs.  Hindman  were  sisters,  and 
Mrs.  O'Conner  (Laura  E.  B.)  was  the  step- 
grandmother  of  Mrs.  Hindman's  children,  she 
having  been  the  wife  of  their  grandfather. 
When  Mrs.  Hindman  was  on  her  death- bed, 
she  requested  Mrs.  O'Conner  to  take  charge  of 
her  children,  and  she  promised  that  she  would 
to  the  best  of  her  ability,  and  proceeded  to  do 
so  immediately  after  the  death  of  Mrs.  Hind- 
man, by  taking  them  home  with  her,  and  ex- 
ercising personal  supervision  over  them.  On 
the  5th  of  September.  1876.  Susie,  Biscoe,  and 
Thomas  C.  Hindman  filed  a  petition  in  the 
Phillips  Probate  Court,  stating  that  they  and 
Blanche  Hindman  were  children  and  heirs-at- 
law  of  Mary  B.  Hindman,  deceased;  that  Bis- 
coe, Thomas  C,  and  Blanche  were  minors; 
that  they  were  the  owners  in  their  own  right 
of  an  interest  in  real  estate  in  the  County  of 
Phillips  in  this  State,  and  equally  entitled  to  a 
distributive  share  in  the  estate  of  their  mother, 
the  late  Mary  B.  Hindman,  and  representing 
that  their  mother  had  requested  that  Mrs.  O - 
Conner  and  her  husband  should  take  charge  of 
and  have  the  entire  control  and  custody  of  her 
children,  and  assist  in  the  management  of  their 
property  interests;  and  asking  that  B.  Y.  Tur- 
ner be  appointed  curator  of  the  estate  of  the 
minors.  On  the  same  dav  the  probate  court 
l^ranted  the  petition,  and  IJ.  Y.  IMmer,  hav- 
ing given  bond  with  approved  security,  was 
appointed  curator  of  the  estate  of  Biscoe, 
Thomas  C,  and  Blanche  Hindman.  The 
court  further  ordered  that  the  minors  remain 
in  the  care  and  custodv  of  Mrs.  O'Conner  and 
her  husband,  in  accordance  with  the  last  wish 


and  request  of  their  mother;  and  appointed  J. 
H.  O'Conner,  the  husband  of  Mrs.  Laura  E. 
B.  O'Conner,  the  attorney  and  next  friend  of 
the  minors,  '  'to  look  after  and  render  such  aid 
and  assistance  to  the  curator  as  may  be  neces- 
sary for  their  interest. "  After  this  the  children 
continued  to  live  with  Mrs.  O'Conner,  and  she 
endeavored  to  act  the  part  of  a  mother  to 
them.  They  were  the  owners  of  block  17,  in 
that  part  of  the  City  of  Helena  known  as  New 
Helena,  having  thereon  a  valuable  residence, 
the  late  home  of  their  father  and  mother,  and 
other  buildings.  It  became  delinquent  for 
taxes  for  the  years  1873,  1874,  and  1875,  and 
she  redeemed  it  by  paying  $896.87,  the  cost  of 
redemption.  Susie,  needing  money  to  enable 
her  to  attend  school  and  pay  her  debts,  ofiTered 
to  sell  and  convey  to  her  her  (Susie's)  interest 
in  the  block.  She  bought  it.  and  became  the 
owner  of  one  undivided  fourth  of  the  block. 
On  the  22d  of  November,  1880,  Bartw  Y.  Tur- 
ner, curator  of  the  estate  of  the  minor  children, 
presented  his  petition  to  the  Phillips  Probate 
Court  for  an  order  to  sell  the  minors'  interest 
in  the  block;  and  the  court,  finding  that  it  was 
to  the  interest  of  the  minors  that  it  should  be 
sold  to  procure  means  for  their  support  and 
education,  ordered  it  to  be  sold  on  the  10th  of 
January,  1881.  The  block  was  not  sold  on 
that  day  for  the  want  of  bidders;  and  the  court 
again  ordered  it  to  be  offered  for  sale,  and  fixed 
the  11th  of  April,  1881,  as  the  dav  of  sale. 
The  entire  block,  including  the  one  fourth  pur- 
chased from  Susie,  with  the  consent  of  Mm. 
O'Conner,  was  offered  for  sale  on  the  last- 
named  day;  and  Mrs.  O'Conner,  at  the  request 
of  the  children,  bid  for  the  same.  She  offered 
$4,000  for  the  block,  and,  no  one  bidding  more, 
she  was  declared  the  purchaser.  The  curator 
reported  the  sale  to  the  probate  court  for  con- 
firmation. It  having  been  reported  that  one 
A.  H.  Johnson  would  have  given  $4,200,  the 
children  were  dissatisfied,  and  filed  exceptions 
to  the  report  Mrs.  O'Conner  thereupon  of- 
fered $4,500,  and  the  $4,000  in  the  report  wa» 
changed  to  $4,500,  and  the  exceptions  were 
withdrawn,  and  the  sale  was  confirmed  by  the 
court,  and  the  property  was  conveyed  to  Mrs. 
O'Conner.  Three  fourths  of  the  purchase 
money,  amounting  to  $8,875,  which  was  the 
proportion  due  the  minor  children,  have  been 
paid. 

To  set  aside  the  purchase  of  the  three-fourths 
interest  of  the  block  that  belonged  to  Biscoe, 
Thomas  C,  and  Blanche  Hindman,  this  action 
was  brought  by  them  since  they  ceased  to  be 
minors.     They  contend    that  Mrs.   O'Conner 


of  his  Intestate,  sach  purchase  is  not  merely  void- 
able, but  absolutely  void.  Dwi^ht  v.  Blackmar,  2 
Mich.  880, 87  Am.  Dec.  182;  Walton  v.  Torrey,  Harr. 
Oh.  (Mich.)  HBO;  Beaubien  v.  Poupard,  Id.  ^06;  Pear- 
son V.  Moreland,  7  Smedes  &  M.  009, 45  Am.  Dec.  819; 
Brskine  v.  De  la  Baum,  3  Tex.  406, 49  Am.  Dec.  751; 
StallinffS  v.  Foreman,  2  Hill,  Cb.  405 ;  Tnfferson  v. 
Starkweather,  Walk.  Ch.  846;  Byden  v.  Jones,  8  N. 
C.  497, 9  Am.  Dec.  660;  Scott  v.  (Jorton,  14  La.  116, 
83  Am.  Dec.  578;  Church  v.  Marine  Ins.  Ck>.  1  Mason, 
841;  Glute  v.  Barron,  2  Mich.  192;  Torrey  v.  Bank 
of  Orleans,  9  Paige,  649,  4  L.  ed.  858;  Ex  parte  Ben- 
nett,  10  Yes.  Jr.  884;  Michoud  v.  Glrod,  45  U.  S.  4 
How.  608, 11  L.  ed.  1076;  Worthy  v.  Johnson,  8  Oa. 
288,  62  Am.  Dec.  899;  Musselman  v.  Eshleman,  10  Pa. 
894. 61  Am.  Dec.  486,  note;  Grubbs  v.  McGlawn,  88 
18  L.  R.  A. 


Ga.  674;  Alexander  v.  AJexander,  46  Ga.  291:  Buckle* 
V.  Lafferty,  2  Rob.  (Va.)  292,  40  Am.  Dec.  7592. 

A  purchase  of  trust  property  by  a  trustee  at  pub- 
lic sale  is  valid  at  law,  and  is  voidable  only,  not 
void,  in  equity.  It  is  voidable  only  at  the  election 
of  the  persons  whose  interests  are  affected  by  the 
purchase.  Oloott  v.  Tioga  R.  CX).  27  N.  Y.  687;  Jack- 
son V.  Van  Dalfsen,  5  Johns.  47. 

A  purchase  by  an  auctioneer,  employed  by  an 
executor,  in  which  the  executor  became  interested 
before  confirmation,  is  invalid,  both  because  the 
auctioneer  was  ageut  of  the  executor  and  because 
of  the  Interest  acquired  by  the  auctioneer.  Ter- 
wUUger  y.  Brown,  44  N.  Y.  241, 58  Barb.  13. 

Sale  may  be  set  aside.  See  note  to  WilsoB  ▼. 
Brookshire  (Ind.)  9  L.  R.  A.  792. 


1891. 
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was  under  a  disability  to  purchase,  arisiuj;  from 
the  relation  she  sustained  to  them  at  the  time 
the  block  was  sold.     Can  they  avoid  the  sale? 

As  a  general  rule,  a  party  occupying  a  rela- 
tion of  trust  or  confidence  to  another  is,  in 
equity,  bound  to  abstain  from  doing  everything 
which  can  place  him  in  a  position  inconsistent 
with  the  duty  or  trust  such  relation  imposes 
on  him,  or  which  has  a  tendency  to  interfere 
with  the  discharge  of  such  duty.  Upon  this 
principle,  no  one  placed  in  a  situation  of  trust 
or  confidence  in  reference  to  the  subject  of  a 
sale  can  be  the  purchaser,  on  his  own  account, 
of  the  property  sold.  If  such  a  one  purchases 
the  property,  it  is  in  the  option  of  the  person 
interested  in  the  property,  and  to  whom  the 
relation  of  trust  or  confidence  was  sustained, 
to  set  aside  the  sale,  within  a  reasonable  time, 
however  innocent  the  purchaser  may  be.  1 
Story,  Eq.  Jur.  §§  307-323,  and  cases  cited. 

In  Sugden  on  Vendors  the  rule  and  its  rea- 
son are  expressed  as  follows:  "It  may  be  laid 
down  as  a  general  proposition  that  trustees,  un- 
less they  are  nominally  such,  as  trustees  to  pre- 
serve contingent  remainders,  agents,  commis- 
sioners of  bankrupts,  assignees  of  bankrupts, 
solicitors  to  the  commission,  auctioneers,  credi- 
tors who  have  been  consulted  as  to  the  mode 
of  sale,  counsel,  or  any  person  who,  by  being 
employed  or  concerned  in  the  affairs  of  an- 
other, have  acquired  a  knowledge  of  his  prop- 
erty, are  incapable  of  purchasing  such  prop- 
erty themselves,  except  under  the  restrictions 
which  will  shortly  be  mentioned;  for,  if  per- 
sons having  a  confidential  character  were  per- 
mitted to  avail  themselves  of  any  knowledge 
acquired  in  that  capacity,  they  might  be  in- 
duced to  conceal  their  information,  and  not  to 
exercise  it  for  the  benefit  of  the  persons  rely- 
ing on  their  integrity.  The  characters  are 
inconsistent.  Emptor  emit  quam  minimo  po- 
test, wnditor  vendit  quam  maximo  potest"  2 
Sugd.  Vend.  7th  Am.  ed.  *887;  Michoud  v. 
Girod,  45  U.  8.  4  How.  604,  11  L.  ed.  1077. 

In  Imboden  v.  Hunter,  28  Ark.  622,  this  court 
taid:  "It  is  a  stern  rule  of  equity  that  a  trus- 
tee to  sell  for  others  is  not  allowed  to  purchase, 
cither  directly  or  indirectly,  for  his  own  bene- 
fit at  the  sale.  He  cannot  be  both  vendor  and 
purchaser.  As  vendor,  it  is  his  duty  to  sell  the 
property  for  the  highest  price;  and  as  pur- 
chaser, It  is  his  interest  to  get  it  for  the  lowest; 
mnd  these  relations  are  so  essentially  repugnant 
— 80  liable  to  excite  a  confiict  between  self-in- 
terest and  integrity — that  the  layv  positively  for- 
bids that  they  shall  be  united  in  the  same  per- 
aon.  And  it  matters  not,  in  the  application  of 
the  rule  that  the  sale  was  bona  fide,  and  for  a 
f%\x  price.  The  inquiry  is  not  whether  there 
was  fraud  in  fact.  In  such  a  case,  the  danger 
•f  vielding  to  the  temptation  is  so  imminent, 
ftnd  the  security  against  discovery  so  great, 
that  a  court  of  eouity,  at  the  instance  of  the 
cestui  que  trvst,  it  he  applies  in  a  reasonable 
time,  will  set  aside  the  sale,  as  of  course.  The 
rule  is  not  intended  to  remedy  actual  wron^, 
but  is  intended  to  prevent  the  possibility  of  it. 
The  situation  of  the  party  itself  works  his  dis- 
ability to  purchase.  .  .  .  The  rule  is  not  con- 
fined to  persons  who  are  trustees  within  the 
sore  limited  and  technical  signification  of  the 
term,  or  to  any  particular  class  of  fiduciaries, 
tet  applied  to  all  persons  placed  in  a  situation 
1«  L.  R.  A. 


of  trust  or  confidence  with  reference  to  the 
subject  of  the  purcha.se.  It  embraces  all  that 
come  within  its  principle,  permitting  no  one  to 
purchase  property,  and  hold  it  for  his  own  ben- 
efit, where  he  has  a  duty  to  perform  in  relation 
to  such  property,  which  is  inconsistent  with 
the  character  of  a  purchaser  on  his  own  ac- 
count, and  for  his  individual  use." 

Following  the  rule  laid  down  in  Imboden  v. 
Hunter,  supra,  this  court  held  in  Wright  v. 
Walker,  30  Ark.  44,  that  "the  purchase  by  an 
attorney,  at  a  tax-sale  of  land  in  regard  to  which 
he  had  been  retained,"  was  inconsistent  with 
his  relations  to  his  client,  and  could  be  avoided 
by  the  client,[notwithstandiDg  there  was  no  bad 
faith  in  the  purchase.  After  a  careful  exami- 
nation of  numerous  authorities,  it  held  that  it 
was  a  well-settled  principle  that  no  one  can  be 
permitted  to  purchase  an  interest  when  he  has 
a  duty  to  perform  that  is  inconsistent  with  the 
character  of  a  purchaser,— quoting  the  remark 
of  Lord  Thurlow  in  Hall  v.  Hallett,  1  Cox,  Ch. 
134,  that  "no  attorney  can  be  permitted  to  buy 
in  things  in  a  course  of  litigation,  of  which  liti- 
^tion  he  has  the  management.  This  the  pol- 
icy of  justice  will  not  endure." 

In  West  V.  Wadjddl,  38  Ark.  587,  reiterating 
the  doctrine  laid  down  in  the  cases  cited,  this 
court  held  that  a  purchase  of  land  at  an  admin- 
istrator's sale  by  the  attorney  of  the  adminis- 
trator was  voidable  at  the  instance  of  the  heirs 
of  the  intestate  to  whose  estate  the  land  be- 
longed. 

In  Livingston  v.  Cochran,  83  Ark.  294,  this 
court,  in  considering  the  validity  of  a  purchase 
of  lands  by  a  probate  judge  at  a  sale  made  by 
an  administrator  under  an  order  of  the  court 
of  which  he  was  the  judge,  after  quoting,  as  we 
have,  from  Imboden  v.  Hunter,  said:  "Ail  that 
id  above  said  in  relation  to  trustees  purchasing 
at  sales  made  by  them  applies,  on  principle,  to 
the  case  of  a  probate  judge  purchasing  at  a  sale 
made  upon  his  own  order,  and  which  he  is 
obliged  to  have  conducted  fairly,  and  for  the 
benefit  of  creditors,  legatees,  or  distributees  of 
the  estate." 

In  Clements  v.  Cates,  49  Ark.  242,  this  court 
used  the  following  language:  "The  law  for- 
bids a  trustee,  and  all  other  persons  occupying 
A  fiduciary  or  quasi  fiduciary  position,  from 
taking  any  personal  advantage,  touching  the 
thing  or  subject  as  to  which  such  fiduciary 
position  exists.  ...  If  such  a  person  acquires 
an  interest  in  property  as  to  which  such  a  rela- 
tion exists,  he  holds  it  as  a  trustee  for  the  ben- 
efit of  those  in  whose  interest  he  was  prohibited 
from  purchasing,  to  the  extent  of  the  prohibi- 
tion. This  rule  applies  t<o  tenants  in  common 
by  descent  with  the  same  force  and  reason  as 
if  does  to  persons  standing  in  a  direct  fiduciary 
relation  to  others;  for  they  stand,  by  operation 
of  law,  in  a  confidential  relation  to  each  other, 
as  to  the  joint  property,  and  the  duty  is  im- 
posed on  them  to  protect  and  secure  their  com- 
mon interests.  They  have  a  community  of  in- 
terest which  produces  a  community  of  duty, 
and  imposes  on  each  one  the  duty  to  exercise 
good  faith  to  the  others.  Neither  one  can  take 
advantage  of  the  others  by  purchasing  an  out- 
standing title  or  incumbrance,  and  asserting  it 
aj^inst  them.  Such  an  act  would  be  incon- 
sistent with  good  faith,  and  'against  the  recip- 
rocal obligations  to  do  nothing  to  the  prejudice 


496 


ABKA178AB  SUFBEME  GOUKT. 


JOI-T, 


of  each  other's  equal  claims  which'  their  rela- 
tiooship  created.  Such  a  purchaser,  notwith- 
standing the  design  of  the  one  making  it  was 
to  the  contrary,  would  be  for  the  commpn  ben- 
efit of  all  tbe  co-tenants,  and  the  legal  title 
acquired  would  be  held  in  trust  for  the  others, 
if  tnev  should  choose,  within  a  reasonable  time, 
to  claim  the  benefit  thereof,  by  contributing, 
or  offering  to  contribute,  their  proportion  of 
the  purchase  money." 

We  have  quoted  at  length  from  the  opinions 
of  this  court  to  show  the  reason  and  extent  of 
the  rule  laid  down.  Its  applicability  to  guard- 
ians and  wards,  and  persons  standing  in  like 
relation  is  apparent.  Judge  Story,  in  speaking 
on  this  rule,  says:  "In  the  next  place,  as  to 
the  relation  of  guardian  and  ward.  In  this 
most  important  and  delicate  of  trusts  the 
same  principles  prevail,  and  with  a  larger  and 
more  comprehensive  efficiency.  It  is  obvious 
that,  during  the  existence  of  tbe  guardianship, 
the  transactions  of  the  guardian  cannot  be 
binding  upon  the  ward,  if  they  are  of  any  dis- 
advantage to'  him;  and,  indeed,  the  relative 
situation  of  the  parties  imposes  a  general  in- 
ability to  deal  with  each  other.  But  courts  of 
equity  proceed  yet  further  in  cases  of  this  sort. 
They  will  not  permit  transactions  between 
guardians  and  wards  to  stand,  even  when  thev 
have  occurred  after  the  minority  has  ceased, 
and  the  relation  become  thereby  actually 
ended,  if  the  intermediate  period  be  short,  un- 
less the  circumstances  demonstrate,  in  the 
highest  sense  of  the  terms,  the  fullest  deliber- 
ation on  the  part  of  the  ward,  and  the  most 
abundant  good  faith,  vberriina  fides,  on  the 
part  of  the  guardian.  For  in  all  such  cases 
tbe  relation  is  still  considered  as  having  an  un- 
due infiuence  upon  the  mind  of  tbe  ward,  and 
as  virtually  subsisting,  especially  if  all  the 
duties  attached  to  the  situation  have  not  ceased; 
as,  if  the  accounts  between  the  parties  have 
not  been  fully  settled,  or  if  tbe  estate  still  re- 
mains in  some  sort  under  the  control  of  the 
guardian."    1  Story,  Eq.  Jur.  13th  ed.  §  317. 

Qua5;i  guardians  and  all  other  pers^ons  occu- 
P}'ing  the  relation  of  confidential  advisers  have 
beenheld  to  come  within  the  rule.  Reveti  v. 
Harvey,  1  Sim.  &  Stu.  502,  1  Eng.  Ch.  502; 
Uugnenin  v.  Bateley,  14  Ves.  Jr.  273;  1  Story, 
Eg.  Jur.  13th  ed.  §^  317,  319,  and  cases  cited; 
1  Perry,  Tr.  g  204;  Torrey  v.  Bankof  Orleans, 
9  Paige,  663,4  L.  ed.  859;  Underbill,  Tr.  p. 
293. 

In  Hobday  v.  PeUrs,  28  Beav.  349,  a  mort- 
gagor consulted  a  solicitor,  *'who  turned  her 
over  to  his  clerk  to  assist  her  gratuitously."  The 
clerk,  by  reason  of  information  derived  during 
such  employment,  bought  up  the  mortgage  for 
\em  than  half  the  amount  due  thereon.  The 
court  held  that  the  clerk  was  a  trustee  for  the 
l)enefit  of  the  mortgagor.  The  same  was  held 
as  to  the  clerk  of  a  broker  employed  to  make 
sale  of  land  in  Gardner  v.  Ogden,  22  N.  Y. 
827. 

The  relation  sustained  by  Mrs.  O'Conner  to 
the  Ilindman  children,  at  the  time  of  the  sale 
in  question,  was  peculiarly  confidential.  A 
dving  mother  had  committed  them  to  her  care. 
She  took  them  to  her  house,  and  treated  them 
as  a  part  of  her  family.  They  were  the  chil- 
dren of  her  niece,  ana  the  grandchildren  of  a 
former  husband.    Her  treatment  of  them  was 
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kind,  and,  with  the  ties  of  kindred  which 
existed  between  them  naturally  caused  them 
to  lean  on  her  for  protection  and  repose  in  her 
implicit  confidence.  She  recognized  this  fact, 
and  sometimes,  if  not  always,  responded  to 
their  wishes.  At  their  request  she  moved 
upon  the  block  in  question,  and  with  them  oc- 
cupied the  late  residence  of  their  parents,  and 
continued  to  do  so  some  time  before,  and  at 
the  time  of,  and  after  the  sale.  At  their  re> 
quest  tbe  probate  court  virtually  made  her  and 
her  husband  the  guardians  of  their  persons, 
and  they  accepted  the  situation.  At  their  re- 
quest she  paid  out  $896.87  to  redeem  their 
home  from  a  forfeiture  for  taxes.  When  the 
home  was  offered  for  sale  they  wanted  her  to 
buy  it,  and  looked  to  her  to  save  it  from  the 
sacrifice.  She  responded  to  their  request,  but 
failed  to  meet  their  expectation.  She  pur- 
chased, but,  having  heard  that  another  would 
give  more,  they  were  dissatisfied.  She  in- 
creased her  bid,  and  they  withdrew  all  opposi- 
tion to  the  confirmation  of  the  sale  by  tbe  pro- 
bate court;  but  they  had  been  disappointed  and 
the  final  result  was  a  lawsuit. 

But  it  is  contended  for  Mrs.  O'Conner  that 
'*the  position  occupied  by  her,  at  tbe  time  of 
the  application  for  an  order  to  sell,  and  the  sale 
of  tbe  property  purchased  by  her,  imposed  no 
duty  upon  her  as  to  its  conduct  or  manage- 
ment;" that  the  conduct  and  management  of 
the  sale  was,  by  the  law,  imposed  upon  Turner, 
as  curator,  and  that  she  acted  fairly  and  in 
good  faith.  For  this  among  other  reasons,  her 
counsel  insist  that  the  sale  should  not  be  set 
aside. 

In  support  of  their  contention,  they  cite  and 
rely  upon  Jones  v.  Oraham,  36  Ark.  383.  In 
that  case  the  faets  were:  An  administrator  re- 
ported to  the  probate  court  that  there  had  come 
into  his  possession  a  deed  of  trust  of  certain 
lands,  executed  in  1860,  by  one  Sullivan  to 
George  W.  Beasly,  to  secure  to  the  intestate  a 
deblof  about  $5,500.  "That  he  had  directed 
the  trustee  to  sell  under  the  power;  that  he  had 
attended  the  sale,  and  finding  the  lands  were 
about  to  go  below  value,  had  himself  bid  tbe 
sum  of  $3,040,  and  the  lands  were  upon  that 
bid  struck  off,  no  one  being  willing  to  bid 
more.  He  represented  that  he  had  no  desire 
to  keep  the  lands,  but  was  willing  to  hold 
them  as  the  property  of  the  estate,  if  tbe 
court  should  deem  it  best;  and  submitted  the 
matter  to  the  court  to  sav  whether  he  should 
keep  them  as  his  own,  charging  himself  with 
the  net  price,  after  paying  expenses  or  hold 
them  as  administrator  foi*  the  benefit  of  the 
estate."  The  court  ordered  him  to  keep  the 
lands  as  his  own,  and  to  receipt  to  the  estate  for 
the  proceeds  of  the  sale,  less  the  amount  of  the 
indebtedness  of  his  intestate  to  himself.  In 
pursuance  of  this  order,  he,  in  his  settlement, 
charged  himself  with  the  sum  of  $2,715.50,  as 
proceeds  of  the  sale.  Tbe  settlement  was  laid 
over  until  the  second  term  of  the  court  after 
it  was  filed,  a  period  of  nearly  six  months, 
when  it  was  taken  up  and  confirmed  without 
objection.  This  court  held  that  the  whole 
proceeding  of  tbe  court  upon  the  report  of  tbe 
administrator  was  unauthorized  and  irregular; 
that  the  administrator  became  clothed,  upon 
the  purchase,  with  a  constructive  trust  because 
of  tbe  use  of  the  means  of  the  estate  in  making 


1801. 


HiKDMAK  V.  O'COKKBR, 


497 


the  purchase,  aiid  also  because  of  his  fiduciary 
relation  to  the  estate;  aod  was  wearing  it  when 
he  went  into  the  probate  court  to  ask,  If 
deemed  best,  that  he  should  be  denuded,  by  ac- 
<;ouuting  for  the  proceeds;  and  that  the  order  of 
the  probate  court  bad  no  greater  effect  than 
mere  advice  as  to  the  probable  future  ac- 
tion of  the  court  upon  his  settlement,  when 
the  same  should  be  made.  But  this  court, 
nevertheless,  refused  to  disturb  the  sale.  Why  ? 
The  reasons  assigned  are:  Constructive  trusts 
are  at  the  option  of  those  entitled  to  claim  the 
benefits:  that  they  may  leave  the  property  in 
the  hands  of  the  trustee,  and  accept  the  pro- 
ceeds, in  accordance  with  the  legal  title,  and 
that  election,  deliberately  and  intelligently 
made,  dispels  the  trust;  and  that  in  that  case 
the  action  of  the  probate  court,  **m  view  of  the 
obvious  absence  of  all  fraudulent  intent,  the 
length  of  time  that  the  settlement  lay  unchal- 
lenged and  its  first,  confirmation,"  amounted  to 
an  election  to  take  the  proceeds  and  discharge 
the  trust. 

In  Jones  v.  Graham  the  court  said  that  it  did 
not  mean  to  say  "that,  ordinarily,  the  approval 
of  a  sale,  or  dealing  with  the  proceeds  by  a  pro- 
bate court,  would  relieve  a  purchaser  of  a  con- 
structive trust;"  that,  ordinarily,  it  would  not; 
that  that  case  was  a  peculiar  case,  not  likely  to 
arise  again;  that  it  stood  on  its  own  peculiar 
grounds,  with  such  distinctions  from  reported 
cases  as  will  be  sufficiently  obvious;  and  that 
it  was  not  like  the  case  of  an  administrator  or 
attorney  who  simply  purchases  for  himself, 
with  the  design  of  acquiricff  the  property,  and 
who  has  the  sale  confirmed  without  question 
or  explanation  of  the  circumstances.  Whether 
the  court  was  correct  in  its  conclusion  or  not 
it  is  not  necessary  for  us  to  sav,  but  it  is  evident 
that  the  court  did  not  intend  to  repudiate  the 
rule  announced  in  former  cases.  That  case 
was  regarded  as  exceptional.  But  this  case 
does  not  come  within  the  exception  as  laid 
down  in  that  case.  Here  the  purchaser  bought 
for  herself,  with  the  design  of  acquiring  the 
property.  Three  of  the  Hindman  children 
were  minors.  She  was  quasi  guardian  of  their 
persons,  and  stood  to  them  in  the  place  of  a 
parent.  They  were  under  her  care  and  pro- 
tection, and  the  property  sold  was  and  had  been 
in  her  possession.  They  were  not  sui  juris, 
and  could  not  act  for  themselves.  If  the  cura- 
tor had  failed  to  discharge  his  duty  in  the  man- 
agement of  their  property,  and  in  making 
settlements  in  the  probate  court,  it  was  the 
duty  of  her  and  her  husband,  if  of  anyone,  to 
have  interfered  in  their  behalf  and  asserted 
their  rights.  No  election  to  accept  the  pro- 
ceeds and  ratify  the  sale  could  have  been  made 
by  them  while  the  disabilities  of  minority 
rested  upon  them,  and  none  can  be  imputed  to 
them  on  account  of  any  act  or  failure  of  theirs 
while  such  disabilities  continued. 

The  doctrine  as  to  purchases  by  trustees, 
guardians,  administrators,  and  persons  having 
a  confidential  character  arises  from  the  rela- 
tion between  the  parties,  and  not  from  the  cir- 
cumstance that  they  have  power  to  control 
the  sale  The  right  to  set  aside  the  sale  does 
not  depend  on  its  fairness  or  unfairness.  To 
set  aside  the  purchase,  it  is  not  necessary  to 
show  that  it  was  actually  fraudulent  or  advan- 
tageous. If  the  trustee  or  other  person  having 
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a  confidential  character,  can  buy  in  an  honest 
case,  he  may  in  a  case  having  that  appearance, 
but  which  may  be  grossly  otherwise;  and  yet 
the  power  of  the  court,  because  of  the  infirm- 
ity of  human  testimony,  would  not  be  ec^^ual 
to  detect  the  deception.  It  is  to  guard  agamst 
this  uncertainty,  and  the  hazard  of  abuse,  and 
to  remove  the  trustee  and  other  persons  hav- 
ing confidential  relations  from  temptation,  that 
the  rule  does  and  will  permit  the  cestui  que  trust 
or  other  person  to  come  at  his  option,  and, 
without  showing  actual  injury  or  fraud,  have 
the  sale  set  aside.  Davoue  v.  fiann Ing,  2  Job ns. 
Ch.  252,  1  L.  ed.  885;  Torrei/  v.  Bank  of 
Orleans,  9  Paige,  888,  4  L.  ed.  859;  Ex  parte 
James,  8  Ves.  Jr.  845;  Broehett  v.  Richardson, 
81  Mass.  786;  Van  Epps  v.  Van  Epps,  9  Paige, 
287, 4  L.  ed.  882;  GampbeU  v.  Walker,  5  Ves. 
Jr.  678,  18  Ves.  Jr.  601;  CaUis  v.  Ridout,  7 
Gill  &  J.  1;  Ex  parte  Lacey,  6  Ves.  Jr.  625;  Ex 
parte  Bennett,  10  Ves.  Jr.  881;  Campbell  v. 
Pennsylvania  L,  Ins.  Vo.  2  Whart.  62; 
Michoud  V.  Qirod,  45  U.  B.  4  How.  557,  11  L. 
ed.  1100,  and  cases  before  cited;  McQaughey 
V.  Broum,  46  Ark.  25. 

Mrs.  O'Conner  comes  within  the  rule.  She 
was  virtually  constituted  guardian  of  the  per- 
sons of  the  minor  children  by  the  order  of  the 
probate  court.  Her  husband  was  appointed 
their  attorney  and  next  friend  to  look  after 
them,  and  to  render  such  aid  and  assistance  to 
the  curator  as  might  be  necessary  for  their  in- 
terest. She  and  her  husband  took  p|OSsession 
of  their  property,  and  she  redeemed  it.  How 
far  the  curator  was  controlled  by  them  does  not 
appear,  but  it  does  appear  that  he  permitted 
them  to  take  charge  of  their  property,  ob- 
viously on  account  of  their  relation  to  the 
children.  They  had  ample  opportunities,  by 
reason  of  their  relation  to  the  children,  to  ac- 
quire full  knowledge  of  the  property.  Whether 
tney  acquired  information  by  reason  of  such 
relation,  which,  if  known  to  the  public,  would 
have  caused  the  property  to  have  been  sold  for 
more  than  it  did,  is  not,  under  the  rule,  neces- 
sary to  inquire.  She  occupied  a  confidential 
relation  to  the  children,  approaching  nearly  to 
that  of  parent  to  child.  Whether  she  abused 
it,  no  inquiry,  under  the  rule,  can  be  made. 
She  and  her  husband  assumed  the  duty  of  tak- 
ing care  of  the  children  and  looking  after  their 
property.  While  she  sustained  that  position 
she  was  not  permitted  to  purchase  their  prop- 
erty, because  the  right  to  do  so  might  have 
interfered  with  a  faithful  discharge  of  her 
duty. 

Mrs.  O'Conner  relies  on  the  five  years'  Stat- 
ute of  Limitations  to  sustain  her  title.  That 
Statute  provides :  "All  actions  against  the  pur- 
chaser, his  heirs,  or  assigns  for  the  recovery 
of  lands  sold  at  judicial  sales,  shall  be  brought 
within  five  years  after  the  date  of  such  sale, 
and  not  thereafter;  saving  to  minors  and  per- 
sons of  unsound  mind  the  priod  of  three  years 
after  such  disability  shall  have  been  removed." 
Appellants  insist  that  that  Statute  has  no  ap- 
plication to  an  action  like  this,  the  object  of 
which  is  to  set  aside  a  sale  of  land  for  fraud. 
So  MeOaughey  v.  Brown,  46  Ark.  25,  was  an 
action  to  set  aside  a  sale  of  land  for  fraud. 
The  prayer  of  the  bill  in  that  case  was  that  the 
sale  be  set  aside;  that  a  master  be  appointed 
to  take  an  account  of  the  rents  and  profits;  that 
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the  conveyances  of  the  land,  which  were  al- 
leged to  be  fraudulent,  be  removed  as  a  cloud 
upon  the  title  of  plaintiffs;  and  that  they  be 
put  into  the  possession  of  the  land.  This  court 
held  that  the  object  of  the  bill  was  to  get  pos- 
session of  the  land,  and  that  the  action  was 
barred  by  the  five  years'  statute. 

In  this  case  the  prayer  of  the  complaint  is 
that  the  sale  be  set  aside;  that  an  account  be 
taken  between  the  plaintiffs  and  defendants,  as 
to  the  rents  and  profits  of  the  block  in.  ques- 
tion, and  the  sums  paid  by  defendant  for  the 
benefit  of  plaintiffs;  and  that  ''the  correct  and 
true  balance  be  ascertained  between  them;" 
and  that  said  property  be  sold  for  purposes  of 
partition  and  to  satisfv  the  balance  found  by 
the  master,  and  for  other  relief.  One  of  the 
obvious  objects  of  the  complaint  was  the  re- 
covery of  the  land.  That  was  necessary  to 
accomplish  the  purpose  of  the  action.  The 
Statute  applies. 

The  sale  in  question  was  confirmed  on  the 
11th  day  of  October,  1881.  Mrs.  O'Conner 
held  adverse  possession  after  that  date.  This 
action  was  brought  on  the  18th  of  October, 
1887,  at  which  time  Biscoe  and  Blanche  Uind- 
man  had  been  of  age  more  than  three  years, 
and  were  barred  from  maintaining  it.  Three 
years  had  not  expired  when  Thomas  0. 'arrived 
of  age;  but  it  is  said  his  disabilities  of  nonage 
were  removed  by  the  Phillips  Circuit  Court  on 
the  15th  of  November,  1881,  and  that  at  the 
time  this  action  was  commenced  more  than 
three  years  had  elapsed,  during  which  he  was 
under  no  disability.  On  the  other  hand,  it  is 
contended  that  the  judgment  of  the  circuit 
court  which  declared  his  disabilities  removed 
was  void  for  want  of  jurisdiction. 

The  authority  to  remove  the  legal  disabili- 
ties of  minors  was  conferred  upon  circuit 
courts  by  an  Act  of  the  General  Assembly 
which  was  approved  February  18,  1869. 
Mansf .  Dig.  §  1862.  Section  2  of  the  Act,  aft- 
er providing  that  circuit  courts  shall  have  au- 
thority to  remove  legal  disabilities  of  minors, 
adds:  '^Provided,  the  person  praying  such  re- 
lief shall  be  a  resident  of  the  county  in  which 
the  court  to  which  such  application  shall  be 
made  is  held."  The  Act  makes  the  residence 
jurisdictional,— a  condition  upon  which  the 
court  can  remove  the  disabilities  of  the  minor. 

The  record  shows  that  Biscoe  and  Thomas 
C.  Hindman  made  an  application  to  the  Circuit 
Court  of  the  County  of  Phillips  for  the  re- 
moval of  their  disabilities,  and  that  their  ap- 
plication was  granted.  It  does  not  appear  in 
their  application,  or  in  the  order  removing 
their  disabilities,  that  either  of  them  was  a  resi- 
dent of  Phillips  County.  Is  the  order  void  for 
want  of  jurisdiction? 

In  Harvey  v.  Tyler,  69  U.  S.  2  Wall.  328, 
842,  17  L.  ed.  871,  878,  the  Supreme  Court  of 
the  United  States  uses  the  following  language: 
"The  jurisdiction  which  is  now  exercised  by 
the  common-law  courts  in  this  country  is,  in  a 
very  large  proportion,  dependent  upon  special 
statutes  conferring  it.  ...  In  all  cases  when 
the  new  powers  thus  conferred  are  to  be  brought 
into  action  in  the  usual  form  of  common-law 
or  chancery  proceedings,  we  apprehend  there 
can  be  little  doubt  that  the  same  presumption 
as  to  the  jurisdiction  of  the  court,  and  the  con- 
clusiveness of  its  action,  will  be  made  as  in 
13  L.  R.  A. 


cases  falling  more  strictly  within  the  iLsual- 
powers  of  the  court.  On  the  other  hand,  pow- 
ers may  be  conferred  on  the  court,  and  duties 
required  of  it,  to  be  exercised  in  a  special,  and 
often  summary,  manner,  in  which  the  order 
or  judgment  or  the  court  can  only  be  supported 
by  a  record  which  shows  that  it  had  jurisdic- 
tion of  the  case." 

In  Galpiny.  Page,  86  U.  S.  18  Wall.  850,  371. 
21  L.  ed.  959,  964,  the  court  said:  "But  where 
the  special  powers  conferred  are  exercised  in  a 
special  manner,  not  according  to  the  course  of 
the  common  law,  or  where  the  general  powera 
of  the  court  are  exercised  over  a  class  not  with- 
in its  ordinary  jurisdiction,  upon  the  perform- 
ance of  prescril)ed  conditions,  no  such  presump- 
tion of  jurisdiction  will  attend  the  judgment  of 
the  court.  The  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  in  such 
cases  upon  the  record . "  To  the  same  effect,  see 
Pulaski  Co.y.  Stuart,  28  Gratt.  872;  GibneyY. 
Crawford,  51  Ark.  35;  FosUr  v.  Waterman,  124 
Mass.  592;  Furgeeon  v.  Jones,  17  Or.  204,  3  L. 
R.  A.  620;  Brown  v.  Wheeloek,  75  Tex.  385;  1 
Black,  Judgm.  §  279;  Freem.  Judgm.  §  123. 

The  power  to  remove  the  disabilities  of 
minora  is  a  special  power  conferred  upon  the 
circuit  courts,  and  is  to  be  exercised  in  a  sum- 
marv  manner,  and  not  according  to  the  course 
of  tlie  common  law.  The  record  does  not 
show  the  fact — the  residence  of  the  minors  in 
Phillips  County — necessary  to  give  the  Phil- 
lips Circuit  Court  authority  to  remove  the  dis- 
abilities of  Biscoe  and  Thomas  C.  Hindman, 
and  the  order  declaring  the  removal  of  their 
disabilities  is  void. 

This  action  is  not  barred  as  to  Thomas  C. 
Hindman.  He  has  not  ratified  the  sale  of  the 
block  in  question  by  receiving  any  part  of  the 
proceeds  thereof  since  he  arrived  of  age.  He 
IS  entitled  to  one  fourth  of  the  block,  and  to 
one  fourth  of  the  rents  and  profits  which  have 
accrued  since  the  11  th  of  October,  1881,  the  day 
on  which  the  sale  was  confirmed  by  the  pro- 
bate court,  and  Mrs.  O'Conner  is  entitled  to 
the  remaining  three  fourths  of  the  block,  and 
of  the  ren  ts  and  profits.  He  should  be  charged, 
in  account  with  Mrs.  O'Conner,  with  the  pro- 
ceeds of  the  sale  paid  to  him,  or  for  him  to 
anyone  authorized  to  receive  the  same,  and 
lawful  interest  thereon  from  the  date  of  the 
payment,  and  with  one  fourth  of  the  taxes 
paid  by  her  on  the  block  since  the  sale  and  in- 
terest thereon,  and  one  fourth  of  the  value  of 
the  improvements  made  by  her  on  the  block 
since  the  sale,  and  credited  with  one  fourth  of 
the  rents  and  profits.  If  the  property  can  be 
divided  without  prejudice  to  the  interest  of  the 
parlies  concerned,  it  should  be  partitioned  be- 
tween them  according  to  their  respective  inter- 
ests; and  if  not,  it  should  be  sold,  and  the  pro- 
ceeds of  the  sale  divided  according  to  their  in- 
terests. Upon  an  account  being  stated  aa  to 
the  rents,  profits,  purchase  money  received  by 
Thomas  C.  Hindman,  interest,  taxes  and  im- 
provements, the  balance  should  be  made  a 
charge  on  the  part  or  interest  in  the  block,  or 
in  the  proceeds  of  the  sale  thereof,  if  it  be  sold 
for  partition,  belonging  to  the  party  a^inst 
whom  it  is  found,  and  the  payment  of  it  (the 
charge)  should  be  enforced  according  to  the 
rules  of  equity. 

The  decree  of  the  court  behw  is  thertfore  of- 
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firmed  as  to  Biscoe  and  Blanche  Hindman,  and  I  cause  is  remanded  for  proceedings  consistent 
as  to  Thomas  C.  Hindman  is  reversed,  and  the '  with  this  opinion. 


NEW  YORK  COURT  OF  APPEALS. 


Edward  ROBERTS,  Begpt,, 

V, 

NEW  YORK  ELEVATED  R.  CO.  et  al.. 
Appts. 

(./l-.«..N.Y..V>r.^.) 

1.  Inanactic»n  by  a  landowner  to  com- 
pel a  eompany  operating  an  elevated 
railroad  in  the  street  in  front  of  his  property 
to  pay  the  damage  done  him  by  cuttinsr  off  the 
easements  of  li«rht,  air  and  aoceas  connected  with 
such  property,  an  expert  witness  cannot  be  per- 
mitted to  state  what,  in  his  opinion,  the  amount 
of  such  damage  is,  nor  what  would  have  been  the 
present  value  of  the  land  if  the  road  had  not  been 
buUt. 

8*  The  admlasion  of  ineompetent  evi- 
dence will  not  be  held  to  be  n<inprcda- 
^<^qr^  to  delfendant  in  an  action  to  enjoin 
an  elevated  railroad  company  from  operating  it^ 
road  until  it  pays  the  damage  done  to  an  abut- 
ting property  owner,  because  the  company  is  not 
bound  to  pay  the  ascertained  damages  to  acquire 
the  easement  but  may  submit  to  the  injunction 
and  proceed  to  acquire  the  right  by  eminent  do- 
main. 

(October  80, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Superior  Court  of 
the  City  of  New  York  affirming  a  judffment 
of  the  Special  Term  in  favor  of  plaintiffin  an 
action  brought  to  recover  damages  for  injuries 
caused  to  plaintiff's  property  by  the  construc- 
tion and  operation  of  aefendants'  road.  He- 
verted. 

The  facts  are  stated  in  the  opinion. 

MeMTM.  Jullen  T.  Davies  and  Brainard 
Tollesy  for  appellants: 

The  conclusions  of  the  witness  upon  the 
very  matters  which  the  court  had  to  decide, 
viz..  the  existence  and  amount  of  damages, 
were  not  competent  evidence. 

MeOenn  v.  Manhattan  R,  Co,  117  N.  Y.  219; 
Awry  V.  New  York  Gent,  it  H.  B.  B.  Co.  121 
N.  Y.  81.  See  also  Morehouse  v.  Mathews,  2 
N.  Y.  614;  Clark  v.  Baird,  9  N.  Y.  188;  Van 
Deusen  v.  Young,  29  N.  Y.  9;  McGregor  v. 
Broum,  10  N.  Y.  114;  Mardy  v.  8hulU,  29  N. 
Y.  848;  Teerpenmng  v.  Com  Eaoeh,  Ins.  Co.  48 
N.  Y.  279;  Grem  v.  PtanJc,  48  N.  Y.  869;  Van 
Zandt  V.  Mut,  Ben.  L.  Ins.  Co.  56  N.  Y.  189; 
Ferguson  v.  HubbeU,  97  N.  Y.  607;  Wakeman 
V.  WheOer  J  W.  Mfg.  Co.  2  Cent.  Rep.  180, 
101  N.  Y.  206;  Beed  v.  MeConneU,  2  Cent.  Rep. 
747,  101  N.  Y.  270;  Van  Wyeklen^r.  Brooklyn, 
118  N.  Y.  424;  PeopU  v.  KemnOer,  7  L.  R  A. 
715,  119  N.  Y.  680;  Fish  v.  Dodge,  4  Denio, 
811;  Lamoure  v.  Caryl,  Id.  870;  Norman  v. 
WeUs,  17  Wend.  186;  Lincoln  v.  Saratoga  A 
8,  B.  Co.  28  Wend.  426;  Dunham  v.  Simmons, 
8  Hill,  609;  Paige  v.  Hamrd,  6  HUl,  608;  Giles 
V.  (y  Toole,  4  Barb.  261;  Cook  v.  Brockway,  21 
Barb.  881;  Simons  v.  Monier,  29  Barb.  419; 
18  L.  R.  A. 


Bichardson  v.  Northrup,  66  Barb.  85;  Thomp^ 
son  V.  Diekhart,  66  Barb.  604;  Duffy.  Lyon, 
1  E.  D.  Smith,  586;  Hudson  v.  Caryl,  2  Thomp. 
&  C.  245;  Benkard  v.  Babeoek,  27  How.  Pr. 
891 ;  Newton  v.  Fordham,  7  Hun,  58;  Fleming 
V.  Delaware  ^H.  Canal  Co.  8  Hun,  858;  Seher- 
merhom  v.  Tyler,  11  Hun,  549;  Be  New  York, 
L.  dt  W.  R.  Co.  27  Hun,  151;  Be  New  York, 
W.  8.  d  B.  B.  Co.  29  Hun,  609;  Van  Wagoner 
V.  New  York  Cement  Co.  36  Hun,  652;  Banch 
V.  New  York,  L.  d  W.  B.  Co.  17  N.  Y.  S.  R. 
401;  Be  New  York  Elev.  B.  Co.  35  N.  Y.  S.  R. 
944;  Thompson  v.  Manhattan  Elev.  B.  Co.  29 
N.  Y.  S.  R.  720;  Malcom  v.  Metropolitan  EUt. 
B.  Co.  86  N.  Y.  S.  R.  741;  Wichita  d  W.  B. 
Co.  V.  Kuhn,  88  Kan.  104;  Burlington  &  M. 
B.  Co.  V.  Be^e,  14  Neb.  468;  Prosstr  v.  Wapel- 
lo County, \^  Iowa,  327;  Chicago  d  A.  B.  Co. 
V.  SpringiUld  d  N.  W.  B.  Co.  67  HI.  142;  Co- 
lumbus. H.  V.  d  T.  B.  Co.  v.  Gardner,  11  West. 
Rep.  264,  45  Ohio  St.  809;  EvansHUe,  I.  d  C. 
8.  L.  R.  Co.  V.  Fitzpatnck,  10  Ind.  120;  White 
V.  Stoner,  18  Mo.  App.  540;  Hames  v.  Brown- 
lee,  68  Ala.  277;  Thompson  v.  Pennsylvania  B. 
Co.  51  N.  J.  L.  42;  Crane  v.  Norihfield,  88  Vt. 
124;  Tingley  v.  Providence,  8  R.  I.  498;  Brown 
V.  Providence  d  S.  B.  Co.  12  R.  I.  288. 

It  mav  be  conceded  that  the  current  of  au- 
thority in  Massachusetts  is  in  favor  of  the  ad- 
mission of  the  opinions  of  witnesses  as  proof 
of  the  amount  of  damages  in  all  cases. 

Sfiattuek  v.  Stoneham  Branch  B.  Co.  6  Allen, 
115;  Vandine  v.  Burpee,  18  Met  288;  Swan  v. 
Middlesex  County,  101  Mass.  178;  Tucker  v. 
Massachusetts  Cent  B.  Co.  118  Mass.  546. 

But  the  decisions  are  not  uniform. 

Wesson  v.  Washburn  Iron  Co.  18  Allen,  95; 
BuH  V.  Wigglesworth,  117  Mass.  302. 

Shattuck  V.  Stoneham  Branch  B.  Co.,  supra, 
has  been  followed  in  Maine,  Minnesota,  and 
West  Virginia. 

Tebbetts  v.  Raskins,  16  Me.  288;  Portland  d 
B,  B.  Co.  V.  Deering,  1  New  Eng.  Rep.  475, 
78  Me.  61;  Lehmicke  v.  St.  Paul,  S.  d  T.  F. 
B.  Co.  19  Minn.  466;  Sherman  v.  St.  Paul,  M. 
d  M.  B.  Co.  80  Minn.  227;  Grqfton  d  G.  B. 
Co.  V.  Foreman,  24  W.  Va.  678. 

In  New  Hampshire,  Illinois,  and  Wisconsin 
the  decisions  are  conflicting  and  uncertain, 
with  the  weight  of  authority  in  favor  of  the 
exclusion  of  such  evidence.  In  Arkansas  the 
decisions  are  uniform  to  the  effect  that  such 
evidence  should  be  excluded,  except  in  Texas 
d  St.  L.  B.  Co.  V.  Kirby,  44  Ark.  106.  whei« 
there  is  a  dictum  to  the  contrarv.  In  Pennsyl- 
vania no  case  can  be  found  which  is  in  point. 
White  Deer  Creek  Imp.  Co.  v.  Sassaman.  67 
Pa.  416,  really  turning  on  another  point.  The 
same  is  true  of  Connecticut. 

With  these  exceptions  it  is  believed  that  every 
State  whose  decisions  are  reffarded  as  of  im- 
portance has  adopted  the  rule  excluding  evi- 
dence of  this  character. 

See  Alabama:  Montgomery  d  W.  P.  B.  Co. 
V.  Vomer,  19  Ala,  186;  Alabama  d  F.  B.  Co. 
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V.  Burkett,  42  Ala.  83;  Earner  v.  Brawnlee,  68 
Ala.  277;  Toung  v.  Cureton,  87  Ala.  727. 

Arkansas:  Pierson  v.  Wallace,  7  Ark.  282; 
Undauer  v.  Delaware  Mut,  L,  Ins,  Co.  18 
Ark.  461;  St.  Louis,  A.  &  T,  R.  Co,  v.  Ander- 
son, 89  Ark.  167. 

California:  CoUins  v.  Sullivan,  54  Cal.  288; 
Jfrieming  v.  AU>eck,  67  Cal.  226. 

Georgia:  Brunswick  db  A.  R,  Co,  v.  McLaren, 
47  Ga.  546;  Gilbert  v.  C^m^,  57  Ga.  128;  Cen- 
tral R.  Co.  Y.  Senn,  73  Ga.  705. 

Illinois:  Cldcago  A  A,  R.  Go,  v.  Springfield 
cfe  N.  W.  R,  Co.  67  111.  142;  Linn  v.  Sigsbee,  67 
111.  75;  Hoener  v.  Koch,  84  111.  408. 

Indiana:  Evansville,  I.  &  C.  S.  L.  R.  Co.  v. 
FitspatHck,  10  Ind.  120;  Baltimore,  P.  &  C.  R. 
Co.  V.  Johnson,  59  Ind.  480;  Ohio  &  M.  R.  Co. 
V.  Nickless,  71  Ind.  271;  Tost  v.  Conroy,  92 
Ind.  464. 

Iowa:  DalzeU  v.  Davenport,  12  Iowa,  437; 
Prosser  v.  Wapello  County,  18  Iowa,  827;  -Ki/«- 
sell  V.  Burlington,  80  Iowa,  262. 

Kansas:  Roberts  v.  Brown  County  Comrs.  21 
Kan.  247;  Parsons  Water  Co.  v.  Knapp,  88 
Kan.  752;  Wtc^ito  <«?  TT.  i?.  O?.  v.  JEwAn,  88 
Kan.  675;  Ottawa,  0.  C.  db  C  O.  R.  Co.  v. 
Adolph,  41  Kan.  600;  Ottawa,  0.  C.  db  C.  O. 
R.  Co.  V.  Fisher,  42  Kan.  675. 

Kentucky:  MuldraugKs  llill,  C.  db  C.  Tamp, 
Co.  V.  Maupin,  79  Ky.  101. 

Louisiana:  Liles  v.  New  Orleans  Canal  dt 
Bkg.  Co.  11  Rob.  (La.) 92;  Hollands.  Cammett, 
5  La.  Ann.  705. 

Missouri:  Belch  v.  Missouri  Pac.  R.  Co.  18 
Mo.  App.  dO',Whitey.  Stoner,  Id.  540;  Hiirt  v. 
St.  Louis,  L  M.  dt  S.  R.  Co.  18  West.  Rep. 
238,  94  Mo.  255. 

Nebraska:  Fremont,  E.  db  M,  V.  R.  Co.  v. 
Whalen,\\  Neb.  585;  Burlington  dk M,  R.  Co. 
Y.ScMuntz,  14  Neb.  421:  Burlirigton  db  M.  R.  Co. 
V.  Beebe,  Id.  468;  Omaha  v.  Kramer,  25  Neb. 
489. 

New  Hampshire:  Rochester  v.  Chester,  8  N. 
H.  849;  Peterborough  v.  Jaffrey,  6  N.  H.  462; 
Beard  v.  Kirk,  11 N.  H.  897;  Hoitt  v.  Moulton, 
21  N.  H.  586;  Concard  R.  Co.  v.  Oreely,  28  N. 
H.  287. 

New  Jersey:  Thompson  v.  Pennsylvania  R, 
Co.  51  N.  J.  L.  42. 

Ohio:  Atlantic  dt  O.  W.  R.  Co.  v.  Campbell, 
4  Ohio  St.  588;  Cleveland  dt  P.  R,  Co.  v.  Ball,  5 
Ohio  St.  568;  Powers  v.  Hazelton  db  L.  R.  Co. 
88  Ohio  St.,829;  Columlms,  H,  V.  dk  T.  R.  Co. 
V.  Oardnei%  11  West.  Rep.  264.  45  Ohio  St. 
809. 

Rhode  Island:  Tingley  v.  Providence,  8  R 
I.  493;  Brown  v.  Providence  dt  S.  R.  Co.  12  R. 
L238. 

Texas:  Eouston  dt  T.  C.  P.  Co.  v.  Burke,  65 
Tex.  828;  Gainesville,  H.  dkW.  R.  Co.  v.  Hall, 
9  L.  R.  A.  298,  78  Tex.  169. 

Vermont:  Crane  v.  Northfleld,  88  Vt.  124; 
BainY.  Cushman,  60  Vt  348. 

Wisconsin:  FdrrandY.  Chicago  dbN.  W.  R. 
Co.  21  Wis.  485;  Church  v.  Milwaukee,  81  Wis. 
518;  ChurchiU  y.  Price,  44  Wis.  540. 

Reasons  for  the  exclusion  of  the  evidence: 

(1)  It  encroaches  upon  the  functions  of  the 
Jury  or  other  appointed  triers  of  fact. 
^  Van  Deusen  v.  Tourui,  29  N.  Y.  9;  Van 
Z^ndtY. MutBen, L.  Ins.Co.  56 N.Y.  169;  Avery 
T.  Nein  York  Cent,  db  H.  R.  R.  Co.  121  N.  Y. 
81;  Fish  V.  Dodoe,  4  I>enio,  811;  CookY.  Brock- 

i;j  L.  a  A. 


way,  21  Barb.  881;  Simons  v.  Monier,  ^  Barb. 
419;  Lincoln  v.  Saratoga  dbS.  R.  Co.  28  Wend. 
425;  FlemifM  v.  Delaware  db  H.  Canal  Co.  8 
Hun.  858;  Hudson  y.  Caryl,  2  Thomp.  &  C. 
245;  Ranch  v.  New  York,  L.  db  W.  R.  Co.  17 
N.  Y.  S.  R.  401;  Malcolm  v.  Metropolitan  Sler. 
R.  Co.  86  N.  Y.  S.  R.  741;  Wie/tita  dbW.RCo. 
Y.  Kuhn,  88  Kan.  675;  Prosser  y.  WapeOo  Coun 
ty,  18  Iowa,  827;  Columbus, H.  V.  db  T.  R  Co. 
V.  Gardner,  11  West.  Rep.  264, 45  Ohio  St.  809; 
Chicago  db  A.  R.  Co.  v.  Springfield  dt  N.W.  R 
Co.  67  111.  142;  Barnes  y.  Br&wnlee,  68  Ala. 
277. 

(2)  It  violates  the  rule  that  opinion  evidence 
shall  be  received  only  in  cases  of  necessity. 

Milwaukee  dt  St.  P.  R.  Co.  v.  Kellogg,  94  U. 
S.  469,  24  L.  ed.  256;  Carter  y.  Boehm,  SBuir. 
1918;  Teerpenning  v.  Corn  Rich.  Ins.  Co.  43 
N.  Y.  279;  Reed  v.  McConneU,  2  Cent.  Rep. 
747.  101  N.  Y.  270;  Van  Wycklen  v.  Brooklyn, 
118  N.  Y.  424;  Doiatle  v.  miy,  7  Barb.  71 

(8)  It  involves  a  conclusion  of  the  witoeai 
upon  a  matter  of  law  as  to  the  measure  of 
damages. 

Richardson  v.  Northrup,  66  Barb.  85;  Be 
New  Y&rk,  W.  S.  db  B.  R.  Co.  29  Hun.  609; 
White  Y.  Stoner,  18  Mo.  App.  540;  Rochester  d 
S.  R.  Co.  V.  Budlong,  10  How.  Pr.  289;  Decker 
V.  Myers,  81  How.  Pr.  872. 

(4)  The  formation  of  such  conclusions  does 
not  appertain  to  any  science,  art,  trade,  or  oc- 
cupation known  to  mankind. 

Ferguson  v.  Htibbell,  97  N.  Y.  607;  Van 
Wycklen  v.  Brooklyn,  supra;  Duff  v.  Lyon,  1 
E.  D.  Smith,  586;  Thompson  v.  Pennsylvania 
R.  Co.  51  N.  J.  L.  42. 

(5)  The  matter  is  one  upon  which  judges 
and  jurors  are  as  competent  to  pass  as  any  wit- 
ness, when  the  necessary  facts  as  to  values  and 
courses  of  values  are  placed  before  them. 

Ferguson  v.  Hubbell,  ReedY.  MeConnOi,  and 
Thompson  v.  Pennsylvania  R.  Co.  supra; 
Crane  v.  Northfield,  88  Vt.  124. 

(6)  Such  conclusions  are  conjectural  and  cao 
have  no  certain  or  definite  basis  of  fact. 

.  Marcly  v.  Schults,  29  N.  Y.  846;  Wakeman 
V.  Wheeler  dt  W.  Mfg.  Co.  2  C«it  Rep.  130, 
101  N.  Y.  205;  Lamoure  v.  Ckiryl,  4  Denio. 
870;  Lincoln  v.  Saratoga  db  S.  R.  Co.  28  Wend. 
425;  Thompson  v.  Manhattan  R.  Co.  29  N.  Y. 
S.  R.  720. 

(7)  The  admission  of  such  evidence  tends  to 
induce  an  omission  to  prove  the  facts  necessaiy 
for  an  independent  and  intelligent  decisioD  of 
the  question  of  dama^re. 

Morehouse  v.  Mathews,  2  N.  Y.  614:  Atery 
V.  New  York  Cent.  <«?  H.  R,  R.  Go.  121  N.Y.  81; 
Paige  v.  Hazard,  5  Hill,  608;  Giles  v.  (/ J«*. 
4  Barb.  261;  Newton  y.  Fordham,  7  Hun,  58. 

(8)  Such  evidence  cannot  be  tested  or  cootn- 
dieted  by  proof  of  facts. 

Cook  Y.  Brockway,  21  Barb.  381;  Feryums^y. 
HubbeU,  97N.  Y.  507;  ReNewYork  EHe9.  R.  Os. 
85  N.  Y.  S.  R.  944. 

(9)  Such  evidence  affords  an  ample  Add  for 
bias  and  corruption,  and  is  contraiy  to  the  pcA- 
icy  of  the  law. 

Traeey  Peerage  Case,  10  Clark  &  F.  154:  Fer- 
guson V.  HubbeU,  97  N.  Y.  607;  Wakemmu  v. 
Wheeler  dt  W.  Vfg>  Co.  2  Cent.  Rep.  180, 101 N. 
Y.  206;  Reed  v.  McConneU,  2  Gent.  Rep.  747. 
101  N.  Y.  270;  People  v.  KemnUer,  119  N.  Y. 
680,  7  L.  R.  A.  716;  Re  New  York  Ktet.  R  Cs. 
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auryra;  IBvansviUe,  J.  &  C.  8,  L,  B.  Co.  v.  Fitz- 
Patrick,  10  Ind.  120. 

Hr.  Henry  SL  Man*  with  Messrs,  A.  P. 
A  W.  Han,  for  respondent: 

The  evidence  of  expert  witnesses  was  com- 
petent as  to  the  diminution  of  fee  and  rental 
value. 

aark  V.  Baird,  9  N.  Y.  183;  People  \,  Mc- 
Carthy,  3  Cent.  Rep.  888.  102  N.  Y.  689; 
Krumm  v.  Beach,  96  N.  Y.  407;  Rochester  A  3, 
R,  Co,  V.  BvdUmg,  10  How.  Pr.  289;  Re  Roch- 
ester, 40  Hun,  588;  Kenkele  v.  Manhattan  R, 
Co.  55  Hun,  398;  Vandenburgh  v.  Boston,  &A. 
R,  Co,  21  N.  Y.  Week.  Dig.  474;  Hine  v.  New 
York  Elet.  B.  Co.  86  Hun,  298;  Beed  v.  Borne, 
W.  A  0.  B.  Co.  48  Hun.  281;  Shaw  v.  Charles- 
toum,  2  Gray.  107;  Shattuek  v.  Stoneham  Branch 
B.  C%>.  6Allen.  116;  Stoan  v.  Middlesex  County, 
101  Mass.  178;  Snow  v.  Boston  4b  M.  R.  Co.  65 
Me.  280;  White  Deer  Creek  Imp,  Co.  v.  Sassaman, 
67  Pa.  415;  Carter]  v.  Thurston,  58  N.  H.  104; 
Sigafoos  v.  Minneapolis,  L.  A  M.  R.  Co.  86  Am. 
&  Eng.  R.  R.  Cas.  675;  P<yrtland  4b  B.  B.  Co. 
V.  Deering,  78  Me.  61,  28  Am.  &  Eng.  R.  R. 
Cas.  51;  Tost  V.  Conry,  92  Ind.  469;  QaUna  4b 
S,  W.  B.  Co.  V.  Haslam,  73  111.  494;  Keiths- 
burg  4b  E.  B.  Co.  V.  Benry,  79  111.  290;  Chi- 
cago V.  McDonough,  112  111,  85;  Colvill  v.  St. 
Paul  d  C.  B.  Co.  19  Minn.  288;  Sherman  v. 
St.  Paul  M.  4b  M,  B,  Co.  30  Minn.  227;  Leh- 
mieke  v.  St.  Paul,  S.  4b  T.  F.  B.  Co.  19  Minn. 
464;  Snyder  v.  Western  U.  B.  Co,  25  Wis.  60; 
Telephone  Teleg.  Co.  v.  Forke,  2  Tex.  C.  C. 
§  366;  Texas  &  St.  L.  B.  Co.  v.  Kirby,  44  Ark. 
108;  Grafton  4b  Q.  B.  Co.  v.  Foreman,  24  W. 
Va.  678. 

Peckluun,  J,,  delivered  the  opinion  of  the 
court: 

The  principal  question  in  this  case  is  in  re- 
gard to  the  admissibility  of  the  opinions  of 
experts  in  reference  to  the  amount  of  damages 
sustained  by  the  plaintiff  by  reason  of  injury 
to  his  easements  of  light,  air,  and  access  to  his 
property  in  Third  Avenue,  in  the  City  of  NeW 
York,  caused  by  the  building  and  operation  of 
the  defendants  railroad.  As  the  question  is 
one  of  considerable  importance,  and  arises  in 
each  one  of  this  class  of  cases,  and  as  the  num- 
ber of  such  cases  tried  and  to  be  tried  is,  as 
we  understand,  very  large,  a  critical  examina- 
tion of  the  question  is  called  for.  It  will  be 
well  to  have  a  clear  view  of  the  facts  existing 
at  the  time  that  the  questions  in  controversy 
were  put  to  the  witness,  so  that  we  may  deter- 
mine understandingly  the  precise  point  in  is- 
sue. 

It  appears  that  the  plaintiff,  in  November, 
1852,  became  the  owner  in  fee  of  the  premises 
in  question,  which  consisted  originally  of  six 
lots  on  the  east  side  of  Third  Avenue  and 
on  the  south  side  of  Ninety- ninth  Street,  but 
the  plaintiff  subsequently  sold  some,  leaving 
himself  with  a  frontage  of  about  100  feet  on 
Third  Avenue,  and  about  110  feet  in  depth. 
These  lots  cost  the  plaintiff  about  $500  apiece 
at  the  time  he  purchased  them;  at  which  time 
they  were  vacant,  and  they  so  remained  un- 
til 1865,  when  the  plaintiff  leased  them  for 
$150  per  year.  The  tenant  erected  a  house 
upon  the  comer  lot,  with  a  stable,  which  build- 
ings were  destroyed  by  fire  about  1877,  at 
which  time  the  tenant  gave  up  his  lease,  and 
18  L.  R.  A. 


the  lots  remained  vacant  until  1881.  In  the 
meantime  the  plaintiff  filled  them  in,  and 
graded  them.  Before  filling  in,  the  premises 
formed  a  portion  of  a  marsh  or  swamp  over 
which  the  tide  ebbed  and  flowed.  In  1881  the 
plaintiff  sold  these  lots  under  a  contract  for 
$40,000,  and  the  purchaser  commenced  the 
erection  thereon  of  the  present  buildings,  five 
in  number,  four  of  which  front  on  Thini  Ave- 
nue and  the  fifth  on  Ninety-ninth  Street,  each 
house  being  four  stories  high,  constructed  of 
brick  with  brown-stone  trimmings.  The  build- 
ings are  about  forty-seven  feet  front  elevation 
and  six^-fivefeet  deep,  and  cost  about  $11,000 
each.  The  purchaser  had  them  substantially 
inclosed  and  the  plastering  nearly  completed 
in  the  sprini;  of  18iB8,  when  the  plaintiff  fore- 
closed his  liens  thereon  and  took  them  from 
him.  and  completed  them,  so  that  they  were 
ready  for  occupancy  in  the  fall  of  the  year 
1888.  Since  the  month  of  October.  1883,  the 
buildings  have  been  leased  to  tenants,  and 
the  rents  actually  collected  from  the  Third 
Avenue  buildings  from  January  1.  1884,  to 
January  1,  1889,  have  been  from  one  house 
and  lot,  $7,058;  from  the  second.  $6,129.11; 
from  the  third,  $7,554.50;  and  from  the  fourth. 
$7,541.66.  The  defendants'  railroad  was  con- 
structed in  Third  Avenue  in  front  of  plaintiff's 
lots  in  the  year  1878,  and  was  put  in  operation 
in  December  of  that  year.  The  plaintiff  in  his 
complaint  alleged  that  the  building  of  the  rail- 
road was  unlawful,  and  that  the  unlawful  con- 
struction thereof  interfered  with  his  access  to 
his  premises,  and  impaired  his  easement  in  the 
street  or  avenue  bv  depriving  him  of  a  large 
portion  of  light  and  air,  and  of  facility  of  access 
to  them,  in  the  amount  of  $75,000,  and  that 
by  reason  of  the  maintaining  and  operation 
and  managing  of  defendants'  railways  the  value 
and  the  use  and  enjoyment  of  hlB  premises,  he 
alleged,  bad  been  depreciated  and  diminished 
to  the  amount  of  $5,000  per  annum.  He  de- 
manded judgment  against  the  defendants,  re- 
straining them  from  operating  their  road 
through  Third  Avenue  in  front  of  his  premises, 
and  also  from  continuing  the  unlawful  acts 
set  forth  in  his  complaint;  and  he  asked  that 
the  damages  he  had  sustained  down  to  the 
commencement  and  during  the  pendency  of 
this  action  be  adjusted  by  the  court,  and  that 
he  might  have  iudgmcnt  therefor  aeainst  the 
defendants,  and  each  of  them,  and  that  he 
might  have  such  other  relief  as  should  be  just 
and  equitable.  The  defendants  joined  issue 
with  the  plaintiff  in  regard  to  many  of  his 
allegations,  and  set  up  that  the  defendants  were 
organized  under  the  laws  of  the  State  of  New 
York,  granting  them  the  right  to  use  the  street 
in  question  for  the  purpose  of  building  their 
railroad,  and  that  they  had  built  it  and  equip- 
ped it,  and  used  and  operated  it,  under  such 
Acts  of  the  Legislature,  and  in  the  most  care- 
ful and  skillful  manner  in  which  it  was  pos- 
sible to  construct,  use,  and  operate  the  same 
in  the  street  mentioned  in  the  complaint. 

Upon  the  trial  of  the  action  the  plaintiff  was 
a  witness,  and  after  slating  the  condition  of 
the  premises,  and  the  fact  that  he  had  erected 
or  caused  to  be  erected  buildings  upon  them  at 
an  expense  of  about  $11,000  each,  he  said  that 
he  had  offered  the  whole  premises  for  sale,  in- 
cluding the   house  on   Ninety-ninth    Street, 
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about  two  years  previous,  which  would  have 
been  in  the  fall  of  1887,  for  the  sum  of  $105,- 
000,  and  that  in  his  judgment  that  ^as  a  fair 
price  for  them.  Here  is  certainly  a  very  large 
appreciation  in  value  over  the  original  cost. 
Would  it  have  been  as  much  if  the  railroad 
bad  not  been  built?  It  will  be  seen  that  the 
present  buildings  were  not  erected  until  some 
two  years  after  the  building  of  the  road  had 
been  completed,  and  the  operation  thereof 
commenced.  Whether  the  value  of  the  prop- 
erty would  have  been  still  greater  without  the 
road  than  it  now  is  with  it,  was  the  fact  to  be 
found  by  the  court. 

Upon  the  trial  a  witness  was  called  on  be- 
half of  the  plaiutiff,  and  testified  that  he  was 
a  real-estate  broker,  and  had  carried  on  that 
occupation  in  the  City  of  New  York  for  28 
years;  his  transactions  had  extended  through- 
out the  whole  city,  and  had  involved  both  leas- 
ing and  selling;  that  he  knew  the  property  in 
question,  and  was  familiar  with  the  value  of 
that  property,  and  of  the  property  in  the  neigh- 
borhood; that  he  had  made  an  examination  of 
the  property  with  a  view  of  seeing  what  the 
physical  effects  to  the  aoutting  property  were, 
produced  by  the  railroad  and  its  trains,  com- 
mencing at  least  six  months  ago,  on  four  or 
five  different  occasions;  that  he  had  given  spe- 
cial attention  to  the  effect  upon  abutting  prop- 
erty produced  by  the  elevated  railroad,  and 
the  passing  of  its  trains;  that  he  had  been  ex- 
amined a  large  number  of  times  as  a  witness 
on  the  subject,  and  in  reference  to  property 
scattered  all  over  the  city;  that  he  had  made  it 
his  business  to  be  familiar  not  only  with  the 
selliDg  but  the  rental  values  of  property  along 
Third  Avenue  since  the  railroad  came  there; 
that  be  had  informed  himself  about  such  trans- 
actions, not  only  in  reference  to  this  properly, 
but  other  property;  that,  so  far  as  experience 
from  personal  transactions  was  concerned,  he 
had  none  in  that  vicinity  since  the  building  of 
the  railroad,  in  renting  or  in  selling;  that  he 
bad  been  engaged  by  property  owners  for  the 
last  three  years  to  make  examinations  and  tes- 
tify as  an  expert  witness,  and  it  had  been  a 
considerable  part  of  his  business,  and  in  every 
case  in  which  he  had  testified  he  had  testified 
against  the  Railroad  Company;  that  he  was 
paid  $100  to  come  and  give  these  opinions;  he 
did  not  know  but  that  tnc  property  at  the  up- 
per end  of  Third  Avenue  had  been  benefited 
to  some  extent;  his  opinion  was  that  rapid 
transit  had  helped  Harlem;  that  the  building 
up  of  the  upper  end  of  Harlem  had  been  due 
to  the  growth  and  fiUiog  up  of  all  the  cross- 
streets;  that  the  growth  and  filling  up  of  the 
cross-streets  had  been  due  to  the  rapid  transit 
afforded  by  the  elevated  railroad  in  large  part. 
The  following  question  was  put  to  him;  *'To 
what  extent,  if  at  all,  in  your  judgment,  is  the 
value  of  Mr.  Roberts*  four  buildings  on  the 
Third  Avenue— excluding  from  consideration 
the  house  on  99th  Street — to  what  extent,  in 
your  judgment,  is  the  value  of  that  property 
damaged,  if  at  all,  by  the  presence  of  the 
structure  and  the  running  of  the  trains?"  Un- 
der objection  and  exception  the  answer  was 
permitted,  and  the  witness  stated  that  the 
diminution  extended  from  about  $110,000  to 
$80,000,  including  the  loss  to  the  fee  value 
simply.  The  court  then  said:  "That  is,  you 
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think  that  the  four  houses  fronting  on  Third 
Avenue  are  worth  $80,000  xkow'r  Witness: 
"Yes,  sir."  Court:  "And  that  they  would  be 
worth  $110,000  if  the  structure  and  road  were 
not  there?"  Witness:  "Yes,  sir."  Question: 
"What  do  you  estimate  the  rental  value  of  the 

?roperty  to  be,  the  railroad  not  being  there? 
refer  to  the  Third  Avenue  front  only." 
Same  objection  and  exception.  Answer: 
"$90,000."  Q.  "And  with  the  railroad  there?" 
A.   "$6,^0;  as  collectible  rents,  I  mean." 

Upon  this  appeal,  the  question  is:  Were 
these  objections  of  the  defendant  properly 
overruled?  By  resorting  to  a  court  of  equity, 
and  seeking  the  aid  of  such  court  to  prevent 
the  operation  of  the  defendant's  road  until  all 
his  damages  consequent  upon  the  illegal  con- 
struction of  its  road  in  front  of  his  premises 
have  been  paid  once  for  all,  the  plaintiff  has 
brought  before  the  court  the  question.  What 
were  the  damages  to  the  fee  of  the  premises 
owned  by  him,  consequent  upon  this  wrong- 
ful act  of  the  defendant?  The  amount  of 
damages  thus  caused  to  plaintiff's  fee  is  the 
precise  question  which  the  court  or  jury  must 
determine,  and  for  such  amount  the  court 
^ves  jud^ent,  upon  condition  of  the  plain- 
tiff executing  a  deed  to  the  defendant  of  the 
property  wrongfully  taken  or  interfered  with 

The  first  question  asked  of  this  witness,  to 
which  exception  is  taken,  as  above  noted,  calls 
for  his  opinion  as  to  the  amount  of  such  dam- 
age; and  the  second  question  is  of  substan- 
tially the  same  nature,  except  that  it  refers  to 
the  mjury  of  the  rental  value  of  the  property 
instead  of  the  injiiry  to  the  fee.  The  precise 
and  specific  question  which  is  to  be  determined 
by  the  court  and  jury  is  by  this  interrogatory 
placed  before  the  witness  for  his  opinion  and 
decision.  To  permit  it  to  be  asked  and  an- 
swered is,  beyond  all  question,  against  the 
great  mass  of  authority  in  this  and  other  States. 
It  is  now  asked  that  this  court,  in  view  of  the 
alleged  abnormal  character  of  the  litigations 
growing  up  in  the  City  of  New  York  over  the 
erection  and  operation  of  these  elevated  rail- 
roads, shall  sanction  in  regard  to  them  a  de- 
parture from  well  established  rules  of  law 
touching  the  admission  of  expert  evidence. 
It  seems  to  me  that  neither  the  nature  nor  the 
extent  of  the  litigation  affords  the  slightest 
justification  for  such  departure.  Expert  evi- 
dence, so  called,  or  in  other  words  evidence 
of  the  mere  opinion  of  witnesses,  has  been 
used  to  such  an  extent  that  the  evidence  given 
by  them  has  come  to  be  looked  upon  with 
great  suspicion  by  both  courts  and  juries;  and 
the  fact  has  become  very  plain  that  in  any 
case  where  opinion  evidence  is  admissible  the 
particular  kind  of  an  opinion  desired  by  any 
party  to  the  investigation  can  be  readily  pro- 
cured by  paying  the  market  price  theieior. 
We  have  said  lately  that  the  rules  admitting 
the  opinions  of  experts  should  not  be  unneces- 
sarily extended,  because  experience  has  shown 
that  it  is  much  safer  to  confine  the  testimony 
of  witnesses  to  facts,  in  all  cases  where  that  is 
practicable,  and  leave  the  jury  to  exercise 
their  judgment  and  experience  on  the  facts 
proved.  As  is  stated  by  Earl,  J.,  in  Ferguson 
V.  HvhbeU,  97  N.  Y.  507:  "It  is  generally 
safer  to  take  the  judgments  of  unskilled  jur- 
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-on  than  the  opinioDB  of  hired  and  generally 
biased  experts."  It  is  the  general  rule  that 
testimony  should  consist  of  facts  and  not  opin- 
ions,and  the  admission  of  opinions  forms  an  ex- 
ception to  that  general  rule.  Mr,  Justice  Cowen 
said,  in  speaking  of  the  opinions  of  witnesses 
as  to  the  then  present  value  of  real  estate,  that 
tiiey  were  barelv  admissible,  and  that  to  re- 
ceive them  at  all  was  a  departure  from  the 
general  rule  of  evidence,  and  that  judges  who 
preside  at  Tim  prius  sometimes  have  reason 
to  regret  that  they  should  in  practice  form  an 
-exception.  He  referred  to  ttocheater  v.  Ches- 
ter, 3  N.  H.  849,  364-866,  where  the  court  re- 
fused to  receive  the  opinions  of  witnesses  as  to 
the  value  of  land,  even  from  those  skilled  in 
the  market.  The^  said  the  land  must  be  de- 
scribed, and  the  jury  must  then  judge  from 
facts.  See  Re  Pearl  Street,  19  Wend.  664.  I 
refer  to  this,  not  for  the  purpose  of  throwing 
an^  doubt  upon  the  admissibility  of  expert 
-evidence  upon  the  question  of  the  past  or 
present  value  of  real  estate,  where  the  witness 
is  shown  to  be  competent  to  give  an  opinion 
thereon, — that  has  been  decided  years  ago  by 
this  court,  and  has  been  continuously  ap- 
proved since  that  time  (see  Clark  v.  Baird,  9 
N.  Y.  188);  but  I  cite  it  for  the  purpose  of 
showing  the  opinion  of  learned  Judges  re- 
garding evidence  of  this  kind  when  it  first 
came  into  practice,  and  the  questions  thereon 
first  came  up  for  decision.  The  only  inquiry 
here  is  whether  this  is  one  of  those  cases  in 
which  the  testimony  is  allowable. 

The  precise  question  has  been  decided  by 
this  court  as  lately  as  117  N.  Y.  219,  and  in 
Mr  Q tan  v.  Manhattan  R,  Co.  The  question 
therei asked  was,  **What  would  have  been  the 
fair  rental  value  in  the  years  1879,  1880,  and 
1881,  if  the  railroad  had  not  been  built?"  and 
we  decided  it  to  be  improper.  It  was  so 
held  because  it  is  merely  speculative,  and 
it  is  speculative  upon  the  very  question  and 
upon  the  only  question  which  the  court  or 
jury  is  called  upon  to  decide,  and  the  question 
calls  for  the  opinion  of  the  witness  upon 
that  very  subject.  Some  criticism  has  been 
made  in  regard  to  that  case  by  the  learned 
counsel  for  the  plaintiff  herein,  and  we  are 
asked  substantially  to  review  it,  and  to  reverse 
our  decision  therein.  We  have  carefully  con- 
sidered the  ar^umentsof  counsel  on  both  sides, 
and  have  a^m  looked  through  the  cases  de- 
cided in  this  court  upon  the  subject,  and  we 
are  unable  to  see  that  there  has  been  any  error 
in  the  MeOean  Case,  but  on  the  contrary  we 
think  it  is  in  strict  conformity  with  the  law  as 
heretofore  laid  down  by  this  court. 

I  shall  refer  to  but  a  few  of  the  cases  cite^ 
by  the  appellant  herein  to  sustain  his  claim 
that  the  court  below  erred  in  admitting  the 
question  in  controversy.  They  are  all  con- 
tained in  his  very  voluminous  brief  upon  the 
subject,  submitted  to  us,  and  out  of  them  the 
following  are  all  that  I  deem  it  necessary  to 
comment  upon.  Morehouse  v.  Mathetos,  2  N. 
Y.  514,  was  an  action  brought  by  the  plaintiff 
to  recover  damages  for  a  breach  of  contract 
by  the  defendant  in  not  feeding  to  the  plain- 
tiff's cattle  as  good  hay  as  had  been  agreed 
upon.  The  plaintiff  asked  a  witness  what 
damage  had  occurred  in  consequence  of  feed- 
<dng  the  cattle  upon  the  hay  in  question  instead 
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of  that  agreed    upon.      Under  objection  the 
witness  answered,  and  stated  that  he  thought 
the  damage  would   be  $50.     This  court    re- 
versed the  judgment  on  the  ground  that  the 
evidence  had  been  erroneously  admitted,  and 
stated  that  the  question  called  simply  for  the 
opinion  of  the  witness  as  to  the  amount  of 
damage   sustained    by    the    plaintiff.      Van 
Deusen  v.  Young,  29  N.  Y.  9,  was  an  action 
under  the  Revised  Statutes  to  recover  treble 
damages  for  cutting  trees  on  a  certain  piece  of 
land  owned  by  the  plaintiffs  who  were  remain- 
dermen subject  to  a  life  estate.      A  witness 
was  asked,  "What,  in  your  opinion,  is  the 
difference  in  value  of  the  farm  by  the  removal 
of  the  timber?"  and  also,  "Woufd  the  farm  be 
worth  more  or  less  with  the  timber  cut  off?  " 
Davies,  J.,  held  that  the  questions  were  objec- 
tionable as  calling  for  a  speculative  opinion 
and  not  for  facts,  and  referred  to  McGregor  v. 
Broum,   10  N.  Y.  114;  and  Mullin,  J„  said: 
"It  was    unquestionably  competent  for    the 
witness  to  give  his  opinion  as  to  the  value  of 
the  farm  with  the  timber  on,  and  its  value 
after  it  was  taken   off.    The  difference   be- 
tween the  two  may  be  the  damages,  and,  in 
cases  where  the  damages  are  arrived  at  by 
merely  subtracting  one  sum  from  another,  it 
may  seem  to  be  refining  overmuch  to  refuse 
the  witness  the  right  to  raal^e  the  subtraction 
himself,   and  declare  the   result:    for  this  is 
what  he  is  called  on  to  do  when  asked  to  give 
his  opinion  as  to  the  amount  of  damages." 
The  learned  judge  was   speaking  of  a  case 
where  the  witness  knew  the  farm  in  question, 
knew  it  when  the  timber  was  on  it,  and  knew 
what  its  value  then  was,  and,  the  timber  hav- 
ing been  cut  off,  he  knew  what  the  value  of 
the  land  was  with  the  timber  thus  cut  off; 
and,  in  a  case  where  the  difference  between 
the  two  would  be  the  legal  damages,  it  does 
not  even  then  follow   that  a  witness  may  be 
asked  the  bald  ''question,  "What  amount  of 
damages  had   the  plaintiff  sustained?"    The 
reason  is  that  the  rule  of  damages  is  a  question 
of  law,  and  the  witness  upon  such  a  question 
might  adopt  a  rule  of  his  own,  and  hold  the 
defendant  responsible  beyond  the  legal  meas- 
ure.    In  Mardy  v.  Shults,  29  N.  Y.  346,  the 
court,  per  Denio,  J,,  held  that  a  witness  could 
not  be  allowed  to  state  his  opinion  of  the 
amount  of  damages.    That  was  in  an  action 
for  damages  for  raising  a  dam  so  as  to  over- 
flow the  plaintiff's  house.     The  learned  judge 
said  the  witness  could  describe  the  character 
of  the  overflow  and  its  effect,  and  then    it 
would  be  for  the  jury  to  estimate  the  damages; 
that  what  was  offered  was  in  substance  an  opin- 
ion as  to  the  amount  of  the  damages  which  the 
plaintiff  had  sustained  by  the  wrongful  act  of 
the  defendant.     This  court,  in  Green  v.  Plank, 
48  N.  Y.  669,  in  an  action  of  replevin  for  a 
canal  boat,  reversed  a  judgment  for  the  plain- 
tiff where  the  witness  had  been  asked  to  state 
the  damages  for  taking  and  withholding  the 
boat  during  the  time  the  defendant  had  it.    In 
Ferguson  v.   Hubbell,  supra,   which  was  an 
action  for  damages  for  a  fire  claimed  to  have 
been  negligently  set,  from  which  the  plaintiff 
sustained  damage  to  his  land,  a  farmer  was 
called  as  a  witness  for  defendant,  and  asked 
the  question :    *  *  What  do  you  say  as  to  whether 
it  was  a  proper  time  or  not  to  bum  a  fallow?  " 
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The  testimony  was  said  to  have  been  errone- 
ously admitted.  In  Van  Wycklen  v.  Brooklyn, 
118  N.  Y.  424,  the  (^^uestion  of  the  admissibility 
of  expert  evidence  is  discussed,  and  held  to  be 
allowable  only  when,  from  the  nature  of  the 
case,  the  facts  cannot  be  stated  or  described  to 
the  jury  in  such  a  manner  as  to  enable  them  to 
form  a  correct  judgment  thereon,  and  no  bet- 
ter evidence  than  such  opinions  is  attainable. 
In  Atery  y.  New  T<yrk  Cent  d  H.  R.  R.  Co., 
121  N.  Y.  81,  which  was  an  action  for  dam- 
ages on  account  of  the  violation  of  a  covenant 
to  keep  a  proper  opening  from  the  defendant's 
depot  yard,  opposite  the  plaintiff's  hotel,  the 
plaintiif  was  asked  this  question:  "Do  you 
know  what  the  rental  value  of  your  Conti- 
nental property,  real  and  personal,  would  have 
been  between  the  10th  day  of  September,  1881, 
and  the  28th  day  of  January,  1884,  if  there  had 
been  a  sufficient  opening  kept  and  maintained 
by  the  defendant  opposite  your  hotel,  for  the 
convenient  access  of  passengers  and  their  bag- 
gage to  and  from  the  twenty-foot  strip  of  land 
lying  south  of  the  hotel?"  This  evidence  was 
held  to  be  improper.  Judge  Gray,  in  deliver- 
ing the  opinion  of  this  court,  said:  *'The 
witness  should  not  have  been  permitted  to  give 
his  opinion  upon  that  head.  His  testimony 
should  have  been  confined  to  stating  facts. 
He  might  have  described  the  condition  of  his 
property.  He  could  have  given  evidence  of 
what  the  defendant  did  to  or  upon  the  land 
over  which  he  claimed  to  possess  rights.  He 
could  have  stated  what  his  business  was,  and 
what  it  amounted  to,  at  limes  prior  and  subse- 
quent to  any  change  in  the  situation  and  cir- 
cumstances surrounding  its  conduct;  and  it 
would  then  be  for  the  jury  to  draw  the  con- 
clusions from  the  facts  stated  as  to  whether 
plaintiff  had  been  injured  by  the  defendant,  and 
what  amount  of  damages  he  should  recover." 
In  Nannan  v.  WeUs,  17  Wend.  186,  it  was  held 
by  the  old  supreme  court  that  the  amount  of 
indemnitv,  when  it  is  not  capable  of  being 
reached  by  computation,  is  always  a  question 
for  the  jury.  It  was  stated  that,  if  there  be 
any  rule  without  exception,  it  is  this;  and  the 
court  was  unable  to  find  any  instance  where 
the  opinion  of  a  witness  has  been  received  upon 
that  particular  question.  The  action  was  on 
covenant  for  damages  to  the  plaintiff  by  the 
erection  of  another  mill  on  the  same  stream 
with  plaintiff's  mill,  and  a  witness  was  asked 
the  dama^  which  in  his  opinion  the  plaintiff 
had  sustained  by  reason  of  the  erection  of  such 
mill.  The  question  was  allowed  at  circuit, 
and  a  new  trial  was  granted  for  the  error  in 
allowing  it. 

The  learned  counsel  for  the  plaintiff  has 
cited  a  number  of  cases  on  his  side,  which  he 
claims  are  authorities  for  the  question  put  to 
the  witness  herein.  The  briefs  of  both  counsel 
exhibit  untiring  industry  and  research,  and  all 
the  cases  that  have  been  decided  involving 
Questions  of  this  nature,  both  in  this  and  other 
otates,  would  seem  to  have  been  found  and 
cited  on  the  one  brief  or  the  other.  It  is 
impossible  to  notice  them  all,  and  I  shall  not 
make  the  attempt.  Special  reliance  seems  to 
have  been  placed,  by  the  learned  counsel  for 
the  plaintiff,  upon  the  cases  I  now  refer  to. 
In  Clark  v.  Baird,  9  N.  Y.  188,  the  point 
decided  was  that  the  opinions  of  a  witness 
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acquainted  with  real  estate,  the  value  of  which 
was  in  dispute,  were  competent  upon  the  ques- 
tion of  such  value.  It  was  an  action  on  the 
case  by  the  purchaser  of  a  tavern  stand  against 
his  vendor  for  fraudulently  misrepresenting 
the  boundaries  of  the  lana.  A  witness  for 
the  plaintiff  testified  that  he  had  examined  the 
tavern  stand  with  a  view  of  buying  it,  and 
that  'Mt  was  worth  $1,000  if  it  extended  to  the 
race  and  trees.  The  strip  taken  off  would 
reduce  it  one  fourth."  This  testimony  was 
objected  to  on  the  ground  that  the  amount  of 
damage  .could  not  be  ascertained  by  the  opinioa 
of  the  witness.  The  objection  was  overruled, 
and  the  defendant  excepted.  Part  of  the 
alleged  fraud  consisted  of  the  statement  that 
the  tavern  stand  extended  to  the  race  and  trees. 
The  plaintiff  claimed  that  as  matter  of  fact  it 
did  not  extend  so  far.  The  learned  jud^,  in 
the  course  of  his  opinion,  said  that  the  witness 
had  in  substance  stated  the  value  of  the  stand, 
including  all  the  land  it  was  represented  U> 
include,  and  also,  in  contrast  with  that  state- 
ment, and  as  bearing  upon  the  question  of 
damages,  had  further  stated  the  value  of  the 
stand  excluding  that  part  which,  as  the  plain- 
tiff contended,  did  not  pass  by  the  defendant's 
conveyance  to  the  plaintiff  by  reason  of  his 
want  of  title.  I  do  not  see  that  the  case  affords 
any  countenance  for  the  claim  of  the  plaintiff 
herein.  The  witness  simply  stated  the  value 
of  the  tavern  as  it  stood,  estimating  that  a  cer- 
tain amount  of  ground  in  plain  view  was 
attached  to  the  stand,  and  then  stated  what  in 
his  opinion  was  the  value  of  the  land  with  that 
particular  piece  of  land  not  included.  Within 
any  rule  regarding  the  opinions  of  experts,  we 
think  this  evidence  admissible.  In  Rochester  & 
8,  R.  Co.  V.  Budlong,  10  How.  Pr.  289,  which 
was  a  proceeding  by  plaintiff  to  take  defend- 
ant's property  by  the  right  of  eminent  domain, 
the  opinion  of  the  general  term  of  the  supreme 
court  was  delivered  by  Justice  Selden,  in  1854. 
It  contains  expressions  which  favor  tiie  viewa 
contended  for  here  by  plaintiff's  counsel,  and 
it  includes  all  that  can  be  said  in  favor  of  the 
admission  of  this  kind  of  evidence.  The  opin- 
ion has  not  been  followed  by  the  courts  of  this 
State,  and  many  subsequent  decisions  of  this 
court,  some  of  which  have  already  been  cited* 
are  at  war  with  the  doctrines  announced  by 
Mr.  Justice  Selden.  The  case  cannot  be  re- 
garded as  authority  in  this  State  at  the  pre3ent 
time.  See  also  Barpending  v.  Shoemaker,  87 
Barb.  270;  Simons  v.  Monier,  29  Barb.  419. 

In  ffine  v.  Nae  York  Elet.  R.  C&..  86  Hun, 
298,  which  was  an  action  brought  to  recover 
damages  for  the  obstruction  of  light,  air  and 
access  to  the  plaintiff's  premises  by  reason  of 
the  construction  of  the  defendant's  road,  a  real 
estate  broker  was  called  on  the  part  of  the 
defendant,  who,  after  stating  that  he  was 
familiar  with  the  premises  in  question,  was 
asked  th  is  question :  '  *  W  hat  has  been  the  effect , 
in  your  opinion,  of  the  Elevated  Railroad  upon 
the  value  of  the  property,  so  far  as  the  itema 
of  light,  air  and  access  are  concerned?  "  Upon 
the  plaintiff's  objection  the  question  was  ex- 
cluded, and  the  court  held  that  this  was  error. 
The  court  in  the  course  of  the  opinion,  which 
was  delivered  by  Davis,  P.  c/1,  said  that  "  the 
answer  to  the  question  should  have  been  re- 
ceived.   The  witness  was  an  expert,  and  that 
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fact  was  sufficiently  shown  to  entitle  bim  to 
express  an  opinion  on  the  subject.  The  opin- 
ion called  for  related  to  the  precise  question  of 
damages,  which,  as  will  be  seen,  the  court  sub- 
mitted to  the  jury,  and  there  is  no  reason  why 
the  opinions  of  experts  are  not  admissible  upon 
those  questions."  No  case  is  cited  in  the  opin- 
ion, and  what  I  have  quoted  is  all  the  learned 
judffe  said  in  regard  to  the  admissibility  of 
evidence  of  this  kind.  The  case  is  not  in  har- 
mony with  the  cases  in  this  court,  and  should 
not  be  followed.  The  evidence  is  open  to  all 
the  objections  spoken  of,  in  that  it  puts  the 
witness  in  the  place  of  the  court  and  jury,  and 
is  only  his  opinion  upon  the  very  point  to  be 
decided  by  them. 

In  Kenkele  v.  Manhattan  B.  Co,,  55  Hun. 
308,  an  action  similar  to  the  one  at  bar,  and 
where,  as  here,  the  defendant  had  neglected  to 
lake  proceedings  to  condemn  the  properly  of 
the  plaintiff,  the  general  term  of  New  York 
held  that  the  measure  of  damages  was  the 
difference,  at  the  time  of  the  trial,  between  the 
value  of  the  property  to  which  the  easements 
were  appurtenant,  with  the  easements,  and  its 
value  without  them.  The  manner  of  proving 
such  difference  was  not  discussed.  Mr.  Justice 
Van  Brunt,  in  the  course  of  his  opinion  in  that 
case,  after  stating  what  he  regarded  the  true 
rule  of  damages  to  be,  said:  "We  do  not 
think  that  the  court  of  appeals  has  as  yet  con- 
demned the  rule.  Until  they  do,  justice  seems 
to  require  that  it  should  be  followed."  It  is 
statea  as  one  of  the  grounds  for  the  motion  for 
a  new  trial  in  that  case  that  incompetent  evi- 
dence upon  the  subject  of  damages  had  been 
given,  but  it  does  not  appear  what  that  incom- 
petent evidence  was.  The  learned  judge  said: 
"The  evidence  as  to  the  value  of  these  ease- 
ments is  necessarily,  from  the  very  nature  of 
the  case,  somewhat  conjectural,  and  stringent 
and  strict  rules  are  not  to  be  applied  where 
they  would  deprive  the  owner  of  all  proof  of 
damage,  as  we  are  dealing  with  the  damage 
done  by  a  trespasser;  and,  while  damages 
should  be  proven  with  reasonable  certainty, 
the  rights  and  interests  of  the  owner  of  these 
easements  should  not  be  sacrificed."  That  is 
undoubtedly  true.  Continuing,  the  learned 
judge  said:  "What  more  certain  evidence  of 
the  value  of  these  easements  can  be  given  than 
by  proof  of  what  the  property  to  which  they 
are  appurtenant  would  now  be  worth  with  the 
easements  and  what  it  is  worth  without  these 
easements?  "  Evidence  as  to  what  the  value  of 
the  property  would  be  with  the  easements 
alluded  to,  unaffected  by  defendant's  actB,  is 
proper.  No  dispute  arises  on  that  point.  The 
controversy  arises  when  the  fact  of  that  value 
is  to  be  sworn  to  as  an  "opinion  by  a  so-called 
"expert,"  and  which  optinion,  speculative  and 
uncertain  as  it  must  be,  is  directed  to  the  verv 
point  which  the  jury  is  to  determine.  Evi- 
dence upon  the  subject  of  this  speculative 
value, — ^a  value  which  in  fact  does  not  and 
cannot  exist, — ^should  be  confined  to  those  facts 
which  the  court  shall  hold  to  be  material  for  a 
fair  and  intelligent  judgment;  and  then  the 
inferences  to  be  deduced  from  them  may  be 
drawn  just  as  well  by  the  jury  as  by  the  expert, 
and  in  all  probability  much  more  fairlv.  This 
case  is  one  where  the  facts  which  form  the 
basis  of  opinion  can  be  specified,  and  should 
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be  stated,  and  the  inference  to  be  drawn  from 
those  facts  should  be  drawn  by  the  court  or  by 
the  jury. 

A  sufficient  number  of  cases  have  been  cited 
on  both  sides,  I  think,  to  place  fairlv  be- 
fore us  the  different  reasons  for  the  different 
views  which  would  exclude  or  permit  evidence 
of  this  nature  to  be  laid  before  a  jury.  There 
can  be  no  doubt,  as  I  tiave  already  observed, 
that  the  great  weieht  of  authoritjr,  both  in  the 
supreme  court  and  in  this  court,  is  against  the 
introduction  of  this  evidence;  and,  indeed, 
there  is  no  reason  whv  it  should  be  introduced. 
Expert  evidence  of  the  value  of  real  estate  is 
proper,  and  in  many  cases  essential.  The 
present  value  of  the  property  of  the  plaintiff 
can  be  proved  by  expert  evidence,--both  the 
value  of  the  fee  and  the  rental  value.  Both 
classes  of  values  could  also  be  proved  by 
expert  evidence,  as  of  a  time  immediately 
prior  to  the  building  of  this  road.  They  are 
facts  which  now  exist,  or  which  once  existed; 
and,  if  the  expert  have  knowledge  of  them,  he 
should  be  permitted  to  state  it.  As  to  what 
the  value  would  have  been  under  wholly  differ- 
ent circumstances,  he  knows  and  can  know 
nothing,  but  must  form  an  opinion  wholly 
speculative  in  its  nature,  which  opinion  must 
be  based  upon  data  perfectly  easy  for  him  to 
state,  and  from  which,  when  once  stated,  an 
ordinarily  intelligent  jury  can  draw  as  just 
and  fair  an  inference  of  a  possible  value  as 
could  the  expert.  And  that  very  inference 
must  in  some  way  be  drawn  by  the  jury,  for 
it  is  the  question  it  is  called  upon  to  decide. 
The  opinion  of  the  expert,  if  of  the  least 
value,  would  have  to  be  based  upon  an  in- 
telligent consideration  and  knowledge  of  the 
value  of  other  property  as  nearly  as  may 
be  similarly  situated,  in  about  the  same  quar- 
ter of  the  town,  and  under  nearly  the  same 
circumstances,  but  without  the  presence  of 
a  railroad  of  the  nature  of  the  defendants' 
in  front  of  the  property.  All  this  informa- 
tion he  could  easily  impart  to  the  jury.  Proof 
might  be  made  of  the  filling  up  of  the  side  streets 
along  the  lines  of  this  railroad,  and  of  the  in- 
coming of  a  large  population;  the  erection  of 
buildings  somewhat  similar  to  plaintiff's,  and 
their  rental  and  fee  value;  and  finally  a  general 
statement  of  the  condition  and  value  of  prop- 
erty in  the  neighborhood  of  that  in  question 
could  be  proved.  All  these  facts  would  be  of 
service  in  determining  the  question  to  be  sub- 
mitted to  the  jury.  When  they  are  all  stated, 
and  past  and  present  values  proved,  the  jury  or 
the  court  will  then  be  as  fully  competent  to 
draw  the  inference  which  it  is  its  peculiar  prov- 
ince and  duty  to  draw  as  the  expert.  This, 
special  question  \a  one  which  all  admit  is  to 
some  extent  and  in  all  cases  a  matter  of  conjec- 
ture and  speculation.  How  much  the  appre- 
ciation of  property  is  itself  due  to  the  erection 
of  the  road,  and  the  consec^uent  filling  up  of  the 
neighborhood  opened  by  it,  and  whether  the 
property  without  the  construction  of  the  road 
would  ever  have  become  as  valuable  as  it  is, 
are  questions  which,  when  these  various  data 
have  been  given,  can  be  speculated  upon  as 
well  by  the  judicial  tribunal  as  by  the  hired 
expert.  It  is  none  the  less  conjecture  and  spec- 
ulation because  the  expert  is  willing  to  swear 
to  his  opinion .     He  comes  on  the  stand  to  swear 
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in  favor  of  the  party  calling  him,  and  it  may 
be  said  he  always  justifies  by  his  works  the 
faith  that  has  been  placed  in  him.  This  case 
is  a  igood  illustration  of  what  may  be  almost 
termed  the  wholly  worthless  character,  for  any 
judicial  purpose,  of  the  testimony  on  both 
sides  upon  this  one  point,  as  to  what  would  be 
the  value  of  this  property  if  this  railroad  had 
not  been  built.  The  experts  on  the  part  of  the 
plaintiff  guessed  that  it  would  have  been  $80,- 
000  more  valuable,  while  those  on  the  part  of 
the  appellant  (equally  intelligent,  it  would 
seem,  and  equally  honest)  thought  that  the 
value  of  the  property  would  have  been  less  if 
the  railroad  had  not  been  built.  The  court  is 
not  in  the  least  aided  by  these  various  guesses 
of  these  hired  experts.  If  the  facts  upon 
which  these  gentlemen  based  their  guesses  are 
placed  before  the  court  more  exact  justice  will 
in  my  judgment  be  the  result  if  their  specula- 
tions be  excluded,  and  all  speculation  as  to  the 
.  damage  sustained  by  a  plaintiff  be  confined  to 
the  court,  and  drawn  entirely  from  the  evidence 
in  the  case. 

It  is  claimed,  however,  on  the  part  of  the 
plaintiff,  that,  even  if  this  question  were  ob^ 
jectionable.  yet  the  fault  was  cured  by  the 
questions  put  by  the  court,  in  response  to  which 
the  witness  said  that  the  four  houses  fronting 
on  Third  Avenue  were  worth  $80,000,  and 
would  have  been  worth  $110,000,  if  this 
Mructure  and  road  were  not  there.  If  the  ob- 
jection were  only  to  the  form  of  the  question, 
that  which  was  made  use  of  by  the  court  would 
probably  have  cured  the  difficulty.  But  it  is 
no  objection  to  form  that  I  have  been  discuss- 
ing. The  objection  is  to  the  substance  of  per- 
mitting the  witness  to  state  what  in  his  opin- 
ion would  have  been  the  value  of  this  property 
at  this  time  in  case  the  railroad  had  not  been 
built  and  operated.  This  objection  was  not 
-cured  by  the  alteration  of  the  form  of  the  ques- 
tion. 1 1  is  also  claimed  that  there  was  sufficient 
evidence,  excludiuG:  entirely  the  evidence  of  ex- 
perts under  the  ruling  of  the  court,  upon  which 
this  judgment  may  be  sustained.  There  is 
«ome  other  evidence  in  the  case,  but  what 
would  have  been  the  result  if  all  this  objection- 
able evidence  were  eliminated,  it  is  impossible 
for  this  court  to  determine.  We  went  to  the 
very  extreme  limit  in  upholding  the  judgment 
in  the  McOean  Case,  but  there  the  evidence 
was  much  more  minute,  and  the  objectionable 
evidence  seemed  to  have  been  objected  to  on 
CTounds  other  than  its  absolute  incompetence. 
We  thought  that  it  was  doubtful  whether  the 
objection  specifically  and  pointedly  raised  the 
question.  The  objection  in  this  case  is  not 
only  that  it  was  incompetent,  but  the  question 
was  objected  to  on  the  ground  that  it  was  for 
the  court  alone,  and  not  for  the  witness,  to  de- 
termine the  amount  of  damage.  We  think  the 
objection  was  sufficiently  exact  to  raise  the 
question  that  has  been  discussed  here. 

Lastly,  it  is  alleged  on  the  part  of  the  plaintiff 
that,  even  assuming  error,  it  is  not  prejudicial 
to  the  defendant,  because  the  defendant  is  not 
l)ound  to  avail  itself  of  the  privilege  granted 
it  by  taking  a  deed  of  the  easement  from  the 
plaintiff  upon  the  payment  of  the  amount  of 
the  damages  found  by  the  court,  but  may  sub- 
mit to  the  injunction,  and  in  the  mean  time 
take  proceedings  to  condemn  the  property. 
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We  do  not  think  this  contention  can  avail  the 
plaintiff.  The  inquiry  into  the  fee  value  of 
the  plaintiff's  property  is  predicated  upon  the 
idea  that  the  defendant  is  to  take  the  property 
at  the  value  found  in  order  to  escape  the  in- 
junction which  would  otherwise  issue,  and  in- 
deed it  would  seem  that  the  defendant  would 
have  not  much  choice  in  the  matter,  and  that 
it  would  be  substantially  bound  by  the  judg- 
ment to  take  the  property  at  the  value  found 
by  the  court  or  jury.  It  is  idle  to  talk  about 
a  company  situated  like  this  corporation  sub- 
mitting to  an  injunction,  and  ceasing  to  oper- 
ate its  road  through  the  avenue  for  a  single 
day.  It  might  be  questionable  whether  there 
would  be  the  slightest  justification  for  such 
stoppage,  founded  upon  any  allegation  that  the 
amount  of  damages  found  by  the  court  was  too 
great.  At  any  rate,  the  question  was  tried  by 
both  sides  for  the  purpose  of  determining  what 
the  amount  of  damages  really  was,  and  the  de- 
fendant has  the  right  under  Uie  circumstances, 
where  the  investigation  of  such  question  was 
proper  and  material,  to  claim  that  it  should  be 
made  upon  "competent  and  legal  evidence;  and, 
where  improper  evidence  is  aamitted  to  its  dam- 
age, it  has  the  right  to  ask  the  court  for  relief. 
Our  conclusion  is  that  for  the  error  in  the 
admission  of  this  evidence  the  judgment  should 
he  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Andrews,  Earl,  Finch,  and  O'Brien, 

JJ,,  concur. 

Chray, «/.,  dissenting: 

The  errors  presented  by  this  record,  and  upon 
which  the  appellants  insist  as  requiring  the  re- 
versal of  the  judgments  below,  consist  in  the  ad- 
mission by  the  trial  court  of  certain  evidence  ad- 
duced by  plaintiff  to  show  that  the  maintenance 
and  operation  by*  defendants  of  the  elevated 
railroad  were  damaging  to  his  property  rights. 
Witnesses  were  called  who  were  qualified  to 
speak  from  business  experience,  from  familiar- 
ity with  the  values  of  real  property  in  the  City 
of  New  York,  and  who  professed  to  be  skilled 
by  reason  of  an  especial  stady  of  the  general 
effect  upon  abutting  properties  of  the  elevated 
railroads,  and  the  exceptions  arose  upon  the 
admission  of  their  opinions  in  answer  to  the 
following  questions:  '*To  what  extent,  in 
your  judgment,  is  the  value  of  that  property 
damaged,  if  at  all,  by  the  presence  of  the  stmc- 
ture  and  the  running  of  the  trains  V  "What 
do  you  estimate  the  rental  valae  of  the  prop- 
erty to  be,  the  railroad  not  being  theref  •'To 
what  extent,  in  your  judgment,  if  at  all.  is  the 
selling  and  rental  value  of  this  property  .  .  . 
diminished  by  the  presence  on  Third  Ave- 
nue of  the  elevated  road,  and  the  operation  of 
the  passing  trains?"  To  these  questions  the 
defendants  interposed  objections  on  several 
grounds,  the  only  one  of  which  material  here 
is  that  of  the  competencv  of  such  evidence; 
but  the  trial  court,  nevertheless,  permitted  the 
witnesses  to  answer.  The  question,  which  is 
thus  brought  prominently  before  us  for  decis- 
ion is,  only  comparatively'  speaking,  novel; 
but  it  assumes  very  ^at  importance,  because 
not  only  are  the  principles  of  evidence  involved, 
but,  as  we  are  informed,  a  great  number  of 
decisions  in  the  courts  below,  and  many  reoov- 
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eries,  rest  upon  the  theory  that  the  admission  of 
such  evidence  is  necessary  and  proper  in  such 
cases.  If  we  shall  sa^  that  it  is  inadmissible, 
it  must  be  because  it  is  deemed  contrary  to  the 
principles  underlying  the  law  of  evidence  and 
to  settled  rules.  The  point  which  is  mainly 
made  a^inst  the  competency  of  such  evidence 
is  that  it  calls  for  the  conclusions  of  the  wit- 
ness upon  a  matter  which  the  court  or  jury 
should  alone  determine,  and  hence  invades 
their  province.  It  is  also  suggested  that  to  al- 
low of  such  evidence  is  to  permit  speculation 
to  supply  proof.  If  the  proposition  were 
wholly  true,  itmi^bt  be  difficult  to  sustain  the 
right  of  the  plaintiff  to  submit  his  case  to  the 
Jury  upon  such  proof.  But  it  seems  to  me  that 
the  argument  against  this  species  of  proof  is 
inapplicable  to  cases  of  this  character,  where 
evidence  as  to  the  damage  suffered  by  theabu^ 
ting  landowner  cannot  always  be  furnished  hf 
«xact  data  or  in  statements  of  facts,  and  where, 
to  an  intelligeot  judgment  upon  the  issue,  ex- 
pressions of  opinions  seem  so  necessary.  Nor 
is  it  true  that  the  evidence  is  forbidden  by  es- 
tablished rules,  whether  we  consider  that  ques- 
tion upon  its  truth,  or  upon  the  principles  of 
the  law  of  evidence.  These  principles  cannot 
be  embodied  in  rigid  and  lifeless  formulas 
which  den^r  adaptation  to  new  conditions  in 
ihuman  affairs.  They  admit  of  expansion  and 
of  frequent  exception,  whenever  it  is  needed, 
in  order  to  demonstrate  the  truth.  A  different 
view  of  the  law  of  evidence  might  be  extremely 
subversive  of  justice.  The  law  of  evidence,  as 
A  system,  is  based  both  upon  principles  and 
upon  rules  which,  when  not  prescribed  in  stat- 
utes, arise  out  of  precedents  in  decided  cases. 
The  rule  is  an  exposition  of  the  principle;  but 
it  is  based  upon  judicial  experience  in  the  in- 
vestigation of  controveisies  by  means  of  testi- 
mony, and  is  necessarily  influenced  by  what 
may  be  the  existing  condition  of  things.  It  is 
well,  though  somewhat  elementary,  to  observe 
that  in  the  application  of  the  principles  of  the 
law  of  evidence  to  the  investigation  of  the  truth, 
in  a  controversy  over  an  alleged  matter  of  fact, 
the  aim  is  to  confine  the  proofs  only  within  the 
bounds  of  what  is  competent  and  satisfactory 
evidence;  and  that  by  competent  evidence  is 
meant  such  as  the  nature  of  the  thing  to  be 
proved  requires,  and  that  by  satisfactory  evi- 
dence is  meant  such  as  shall  suffice  to  satisfy 
the  unprejudiced  mind.  1  Greenl.  Ev.  §  1. 
If  some  rule  of  evidence  is  alleged  to  militate 
against  the  competency  of  the  species  of  proof 
offered,  I  suppose  that  it  should  comply  with 
two  conditions,  to  satisfy  the  mind  as  to  its 
force.  It  should  appear  that  it  was  established 
upon  a  suflScient  precedent,  fitting  the  case, 
and  that  the  nature  of  the  thing  to  be  proved 
did  not  require  any  exception  to  or  modifica- 
tion of  the  supposed  rule.  In  this  case  the 
matter  of  fact,  the  truth  of  which  is  the  sub- 
ject of  judicial  investigation,  is  whether  the 
maintenance  by  the  defendants  of  an  elevated 
railroad  structure,  and  the  operation  of  its 
trains  upon  the  street  in  front  Of  the  plaintiff's 
premises,  have  caused  any  damage  to  him  by 
which  the  value  of  his  propertv  rights  has  been 
impaired.  The  controversy  is  over  that  fact, 
and  the  question  of  the  damage.  Such  a  con- 
dition of  things  in  the  street  is  a  new  use,  and 
affects  certain  rights  in  and  over  the  street, 
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which  are  considered  as  appurtenant  to  the 
abutting  lands.  It  constitutes  a  taking  of  the 
easements,  which  the  property  holder  is  legally 
or  beneficially  entitled  to;  and,  if  he  can  estab- 
lish that  the  acts  of  the  defendants  have  caused 
damage  to  him  by  depreciating  the  value  which 
his  estate  in  the  abutting  land  would  otherwise 
have,  he  is  entitled  to  recover  from  them,  as 
trespassers,  damages  to  the  extent  of  the  in- 
jury suffered  by  his  estate.  It  is  very  plain 
that  the  value  of  these  easements  cannot  be  ar- 
rived at  by  exact  proof.  Judge  Van  Brunt,  in 
delivering  the  opinion  of  the  general  term  of 
the  supreme  court  in  Kenkele  v.  Manhattan 
R.  Co,,  55  Hun,  898,  well  said:  **How  are  we 
to  arrive  at  the  value  of  these  easements  taken 
by  the  defendant?  To  the  plaintiffs  they  are 
of  no  value  except  because  of  the  enhanced 
value  which  they  give  to  the  property  they 
own  fronting  upon  the  streets.  By  themselves 
they  are  worthless, — have  no  intrinsic  value." 
Hence  he  reasoned  that  the  more  certain  evi- 
dence of  their  value  was  in  proving  what  the 
property  would  be  worth  with  the  appurtenant 
easements,  and  what  without  them.  I  think 
that  reflection,  and  a  careful  consideration  of 
the  real  bearings  of  the  evidence  and  of  the 
circumstances  of  the  case,  must  induce  the 
conviction  that  the  evidence  does  not  usurp  the 
province  of  the  court  or  jury,  and  that  there 
are  ample  and  cogent  reasons  for  its  admis- 
sion. 

The  admissibility  of  opinions  as  proof  of  the 
marketable  condition  and  value  of  property, 
where  it  is  not  practicable  to  give  more  definite 
knowledge,  has  been  long  settled,  and  has 
formed  one  of  the  admitted  exceptions  to  the 
rule  which  excludes  the  opinions  of  witnesses 
as  evidence.  1  Greenl.  Ev.  §  440a;  Clark  v. 
Baird,  9  N.  Y.  188;  Robertson  v.  Knapp,  85 
N.  Y.  91.  The  ground  of  the  exception  is  not 
because  the  persons  who  give  such  opinion 
evidence  are  superior  in  scientific  capacity  or 
attainments,  but  because  they  are  shown  to 
have  a  knowledge  of  such  matters  which  jurors 
have  not,  and  the  value  of  property  is  actually 
a  mere  matter  of  opinion.  If,  then,  expert  or 
skilled  evidence  is  admissible  to  prove  gener- 
ally the  value  of  real  property,  why  should  it 
be  deemed  inadmissible  to  prove  its  value  un- 
der different  circumstances;  that  is  to  say,  not 
only  what  is  its  value  as  at  present  circum- 
stanced, but  what  would  be  its  value  if  circum- 
stanced differently,  and  under  ordinary  condi- 
tions of  street  uses?  And  why  is  an  opinion 
not  proper  as  to  the  extent  of  the  damage,  if 
any,  to  the  value  of  the  land,  as  being  often 
the  best  attainable  evidence?  The  mere  ob- 
jection of  incompetency  is  no  longer  available 
to  exclude  opinion  evidence,  because  upon  the 
fact  in  controversy,  in  a  case  where  more  defi- 
nite knowledge  is  not  to  be  had.  There  is  the 
strongest  reason  for  admitting  the  opinions  of 
witnesses  to  prove  the  extent'of  damage  sus- 
tained by  reason  of  the  defendant's  acts  in  the 
circumstances  and  necessities  of  the  case. 
Without  the  aid  of  the  opinions  of  persons  ex- 
perienced in  the  subject  of  real  estate  values  in 
a  metropolitan  center  like  New  York,  it  woidd 
be  rarely,  if  ever,  possible  for  the  plaintiff  to 
make  a  satisfactory  or  sufi^cient  case  for  an  in- 
telligent judgment  by  courte  or  jurors.  The 
values  of  real  estate  are  fixed  by  and  depend 
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upon  many  considerations.  The  fnctors  of 
value  in  the  particular  locality,  in  the  character 
of  the  neighborhood,  and  in  the  tendencies  of 
trade  or  of  residence,  are  indefinite,  and  are 
not  matters  of  common  knowledge.  A  new 
and  different  use  of  the  street  may  affect  the 
growth  in  value  of  a  city  lot  favorably  or  ad- 
versely; but  as  to  which  way  and  to  what  ex- 
tent is  a  matter  largely  of  opmion,  based  upon 
study  and  experience,  and  not  of  exact  knowl- 
edge from  definite  facts.  It  is  not  a  matter  re- 
quiring any  particular  intellectual  attainments 
to  understand,  but  it  involves  an  acquaintance 
with  affairs  and  the  possession  of  knowledge 
acquired  through  habits  of  observation  and 
business,  which  must  be  essentially  peculiar, 
and  it  would  be  stretching  presumption  rather 
far  to  assume  that  the  knowledge  is  common 
to  all  persons.  In  the  growth  of  a  city  and 
the  increase  of  its  business  and  wealth  are 
causes  for  a  steady  enhancement  of  its  real 
estate  values,  though  its  direction  may  be  er- 
ratic and  incapable  of  being  foreseen.  That 
the  value  of  the  plaintiff's  property  upon  the 
Third  Avenue  might  be  greater  to<lay  than  it 
was  before  the  defendants  built  their  railroad 
structure,  if  the  street  remained  in  its  earlier 
condition,  is  a  possible  if  not  a  natural  as- 
sumption. But  it  is  a  fact  incapable  of  defi- 
nite knowledge,  and  plainly,  as  it  seems  to  me, 
best  ascertainable  through  the  opinions  of  per- 
sons whose  familiarity  with  the  neighborhood 
and  habits  of  business  observation  in  such  re- 
spects could  qualify  them  to  speak  to  the  issue. 
The  question  before  us  is  not  like  that  of  a 
trespass  once  committed  upon  property  rights, 
where  the  value  before  the  trespass  and  the 
value  after  its  commission  might  suflSciently 
express  the  facts,  from  which  jurors  could  de- 
duce conclusions  as  to  any  damage.  Here  the 
continuing  trespass  upon  and  the  deprivation  of 
appurtenant  property  rights  introduce  an  ele- 
ment, the  aggregation  of  which  is  to  be  consid- 
ered in  connection  with  possible  general  benefits 
conferred  and  in  relation  to  municipal  growth 
under  normal  or  usual  conditions.  Whether 
the  elevated  railroad  enhanced  the  values  of  the 
abuttin j^  property  over  what  they  would  have 
become  m  its  absence  is  a  fact  which  is  best  and 
most  intelligently  determined  from  competent 
opinions. 

An  earlier  and  leading  case  in  the  reports  of 
the  decisions  of  this  court  is  Olark  v.  Baird,  9 
N.  Y.  188,  which  was  an  action  on  the  case  for 
fraud  in  misrepresenting  the  boundaries  of 
property  sold  by  defendant.  The  premises 
consisted  in  a  tavern  stand,  and  the  representa- 
tion made  was  that  they  extended  to  a  certain 
mill-race  and  tree.  A  witness  who  had  exam- 
ined the  property  with  a  view  to  purchase  was 
permitted,  under  objection,  to  testify  that  "it 
was  worth  $1,000  if  it  extended  to  the  race 
and  trees.  The  strip  taken  off  would  reduce 
it  one  fourth. "  This  testimony  was  objected  to 
upon  the  ground  that  the  amount  of  damage 
cannot  be  ascertained  by  the  opinion  of  the 
witness.  The  opinion  of  the  court  was  deliv- 
ered by  Judge  A.  8.  Johnson,  a  most  learned 
and  able  jurist,  and  was  directed  to  the  discus- 
sion and  elaboration  of  the  question  of  the 
competency  of  opinions  upon  such  a  question. 
This  is  clear  from  an  observation  of  the  judge, 
who  said:  **  The  evidence  was  pointed  solely 
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to  the  question  of  damages,  and  the  objection 
was  undoubtedly  understood  bv  the  court  to 
relate  to  the  competency  of  opinion  upon  the 
question  of  value.''  Many  cases  in  this  and 
other  States  were  considered,  and  with  such 
particularity  as  to  render  it  quite  unnecessary 
to  repeat  the  labor  here.  The  propriety  of  the 
evidence  objected  to  was  sustained  upon  the 
ground  of  necessity  and  of  superior  con- 
venience. The  opinion  summed  up  a  general 
discussion  in  this  wise:  "Upon  this  ground 
[i.  <!.,  of  necessity],  as  well  as  upon  that  of  su- 
perior convenience  and  the  constant  reception  of 
such  testimony  upon  trials  without  objection, — 
a  tacit  but  strong  proof  of  its  propriety,—  it 
must  be  deemed  established  that  upon  a  question 
of  value  the  opinion  of  a  witness  who  has  seen 
the  thing  in  question,  and  is  acquainted  with 
the  value  of  similar  things,  is  not  incompetent 
to  be  submitted  to  a  jury." 

In  RoberUon  v.  Knapp,  85  N.  Y.  98,  Clark 
V.  Baird  is  referred  to  with  approval  as  an- 
thority  for  the  rule  that  opinions  are  admissible 
"  as  to  the  value  of  property  in  cases  where 
the  value  was  properly  the  subject  of  inquiry." 
The  point  of  the  objection  in  Clark  v.  Baird  is 
precisely  the  same  in  principle,  if  not  in  its 
facts,  as  the  one  now  presented. 

In  the  early  case  of  Bocheater  <ft  S.  R.  Ca. 
V.  Budlong,  10  How.  E*r.  289  (which  was  de- 
cided in  18JS4,  a  year  later  than  Clark  v. 
Baird),  the  opinion  of  a  witness  was  held  com- 
petent to  show  what  would  be  the  injury  to 
the  appellant's  farm,  arising  from  the  construc- 
tion of  the  railroad,  and  what  would  be 
its  diminution  in  value  from  the  same  cause. 
The  general  term  of  the  supreme  court,  at 
which  the  case  was  decided,  was  composed  of 
Justices  Selden,  Welles  and  Johnson,  and  the 
opinion  was  delivered  by  Justice  Selden.  The 
evidence  was  held  admissible  upon  the  ground 
that  unless  questions  involved  a  subject,  knowl- 
edge of  which  is  presumed  to  be  alike  common 
to  all  men,  skilled  opinions  were  proper.  The 
authority  of  these  cases  has  sufficed  for  the 
views  of  courts  in  other  States,  though  it  must 
be  admitted  that  judges  have  not  uniformly 
agreed.  Some  of  these  cases  are  dted  in  the 
respondent's  brief;  but  extended  reference  to 
them  seems  unnecessary.  The  proposition 
must  commend  itself  upon  obvious  grounds  of 
necessity  and  of  right,  as  well  as  because  it  is 
sanctioned  by  authority  in  the  courts  of  this 
State.  But  i  may  rerer  to  some  cases  in  the 
Supreme  Court  of  Massachusetts,  where  the 
question  has  been  pertinently  discussed. 

In  Sliaitueky.  Stoneham  Branch  R^  Co.,  ^ 
Allen,  115,  where  lands  were  taken  for  a  rail- 
road, testimony  as  to  the  amount  of  damage 
done  to  the  petitioner's  estate  was  allowed  up- 
on the  theory  that,  where  the  amount  of  dam- 
age done  to  property  is  in  controversy,  opinions 
by  persons  acquainted  with  the  value  of  toe 
property  may  be  given.  It  was  there  observed 
that,  **as  value  rests  merely  in  opinion,  this 
exception  to  the  general  rule  that  witnesses 
must  be  confined  to  facts,  and  cannot  ^ve 
opinions,  is  founded  in  necessity  and  obvious 
propriety;"  and  the  opinion  cites  Clark  v. 
Baird,  supra.  In  Stcan  v.  Middlesex  County , 
101  Mass.  178,  where  land  was  taken  for  wid- 
ening a  street,  the  admission  of  such  opinions 
was  justified  upon  like  reasoning  and  "rather 
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from  necessity,  upon  the  /ground  tbat  they 
depend  upon  knowledge  which  anyone  may 
acquire,  but  which  the  jury  may  not  have,  and 
that  they  are  the  most  satisfactory  and  often 
the  very  best  attainable  evidence  of  the  fact  to 
be  proved."  It  was  there  said:  "The  wit- 
nesses, being  competent  to  testify  to  the  value 
of  the  land  affected  before  and  after  the  altera- 
tion of  the  highway,  mi^ht  testify  to  the  sim- 
ple question  of  arithmetic,  which  of  those  two 
values  was  the  greater;  in  other  words,  whether 
the  petitioner's  estate  was  benefited  or  injured." 
And  see  Sexton  v.  North  Bndgewater,  116  Mass. 
^00. 

The  decisions  in  our  own  State,  which  I 
have  mentioned,  have  been  relied  upon]^  sev- 
eral text-writers.  See  Lawson,  Exp.  Ev.  p. 
451;  Rogers,  Exp.  Test.  §  152;  and  also  Whart. 
Ev.  §  460.  In  Rogers'  work  it  is  remarked: 
"That  there  is  no  such  inherent  distinction 
between  questions  of  value  and  questions  of 
^lamages,  if  from  the  latter  is  excluded  all  idea 
of  any  legal  rule  or  measure  of  damages,  as 
brings  the  one  within  and  the  other  without 
the  province  of  the  opinion  of  witnesses." 
And  in  Wharton's  work  it  is  remarked,  with 
respect  to  the  facts  upon  which  a  witness  bases 
his  opinion  as  to  the  depreciation  in  value, 
that  **  when,  as  is  often  the  case,  these  facts 
<»n  be  best  expressed  by  the  damage  they 
<:ause,  then  this  damage  and  its  extent  may  lie 
testified  to  by  witnesses."  The  following  au- 
thorities are  in  point,  and  may  be  referred  to  in 
connection  with  this  discussion:  Snow  v. 
Boston  &  M.  a,  Co.  66  Me.  2S0,  231;  Keiths- 
inirg  dk  E.  R,  Co.  v.  Henry,  79  Dl.  294;  White 
Deer  Creek  Imp.  Co.  v.  Saseaman,  67  Pa.  A5: 
Snvder  v.  Western'  U.  JR.  Co.  25  Wis.  66,  70; 
Lehmieke  v.  St.  Paul,  S.  dh  T.  F.  R  Co.  19 
Minn.  464  (Gil.  406). 

As  against  the  weight  of  authority  in  the 
oases  of  Clark  v.  Baird,  svpra,  and  TSochester 
&  S.  R.  Co.  V.  Budlong,  supra,  I  find  no  case 
since,  in  this  court,  which  compels  a  different 
view.  Van  Deusen  v.  Toyng,  29  N.  Y.  9,  was 
an  action  of  trespass  for  damages  caused  by 
cutting  down  and  takins  away  trees  from  land, 
and  a  witness  was  asked,  **  Would  the  farm  be 
worth  more  or  less  with  the  timber  cut  off?" 
The  impropriety  of  this  question  was  deemed 
to  exist  in  its  being  irrelevant  to  the  issue,  and  as 
calling  for  a  speculative  opinion.  Clearly  this 
is  not  authority  for  the  case  at  bar.  Jndgg 
Mullin,  who  delivered  an  opinion  in  the  case, 
in  discussing  the  competency  of  opinion  evi- 
dence as  to  value,  most  pertinently  says: 
"There  are  cases  in  which  it  is  necessary 
to  put  to  the  witness  the  very  question  how 
much  damages  the  plaintiff  has  sustained  by 
reason  of  the  act  or  neglect  of  the  defendant. 
These  are  cases  in  which  no  data  can  be 
given  which  could  enable  a  jury  to  arrive  at 
the  measure  of  damages,  because  the  amount 
of  the  damage  is  known  and  can  be  properly 
appreciated  and  measured  only  by  persons  of 
skill  in  the  business  or  matter  to  which  the 
damage  in  the  case  relates.  For  a  full  and  ac- 
curate examination  of  the  cases  on  the  ques- 
tion, see  Clark  v.  Baird,  9  N.  Y.  183." 

Marely  v.  Shults,  29  N.  Y.  356,  was  an  ac- 
tion for  damages  for  the  overflowing  of  the 
plaintiff's  land  from  a  mill-dam,  ana  a  ques- 
tion discussed  related  to  the  offer  to  ask  the 
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plaintiff  (himself  a  witness)  what  the  value  of 
the  use  of  the  house  was  per  annum  before  the 
raising  of  the  dam.  This  was  deemed  objec- 
tionable because  the  value  of  the  rent  was  not 
important,  "except  argumentatively."  It  was 
remarked,  however,  that  "if  the  house  had 
been  kept  for  renting,  and  something  in  the 
nature  of  a  market  price  for  the  use  could 
have  been  proved,  it  might  have  been  compe- 
tent." Teerpenning  v.  Corn  Ekcch.  Ins.  Co.,  43 
N.  Y.  279,  was  an  action  on  a  policy  of  insur- 
ance for  the  loss  of  goods  by  fire,  and  cannot 
be  deemed  to  be,  either  in  fact  or  in  principle, 
controlling.  Clark  v.  Baird  is  there  cited  with 
this  bbservation,  "that  upon  questions  of  value 
the  opinions  of  witnesses  are  admissible,  but 
with  the  qualification  that  the  witnesses  must 
have  peculiar  knowledge  of  the  article  in 
question  and  its  value." 

I  do  not  think  other  authorities  cited  from 
the  decisions  of  this  court  call  for  discussion, 
until  we  come  to  the  recent  cases  of  McGean 
V.  Manhattan  R.  Co.,  117  N.  Y.  228,  and  of 
Awry  V.  New  York  Cent.  <fc  H.  R.  R.  Co.,  121 
N.  Y.  31.  The  first  of  these  cases  might  be 
deemed  upon  a  cursory  consideration,  decisive 
of  a  contrary  view.  The  decision  of  that  case, 
however,  did  not  turn  nor  depend  upon  the 
point  as  to  the  competency  of  the  evidence  as 
to  value,  nor  was  the  question  altogether  the 
same  as  in  the  present  case.  There  was  no 
discussion  by  counsel  of  the  point,  except  in 
the  brief  of  the  appellant's  counsel,  and  the  case 
of  Clark  v.  Baird  was  not  alluded  to  at  all. 
The  case  was  affirmed  upon  other  consider- 
ations; and,  as  our  decision  did  not  involve  any 
necessary  determination  as  to  thejprinciple  of 
evidence  in  question,  there  is  no  ^id  or  just 
reason  why  we  should  be  limited  in  our  present 
discussion  by  the  McOean  Case,  especially 
when  the  point  becomes  important,  and  the 
determination  of  the  question  essential.  In 
the  other  case,  of  Aisery  v.  New  York  Cent,  <fc 
H.R.R.  Co..  the  plaintiff  was  a  witness,  and 
he  was  asked  this  question:  "Do  you  know 
what  the  rental  value  of  your  property,  real 
and  personal,  would  have  been  between  the 
10th  day  of  September,  1881,  and  the  28th  day 
of  January,  1884,  if  there  had  been  a  sufficient 
opening  kept  and  maintained  by  the  defendant 
opposite  to  your  hotel  for  the  convenient  access 
of  passengers  and  their  baggage  to  and  from 
the, twenty-foot  strip  of  land  lying  south  of  the 
hotel?"  The  propriety  of  such  a  question  was 
denied  upon  several  grounds.  It  was  held  that 
the  witness  had  not  been  shown  to  be  qualified 
to  give  such  an  opinion,  and  tbat  the  question 
assumed  the  insufficiency  of  the  opening.  It 
was  said  tbat  it  was  an  attempt  "to  prove 
through  the  witness  that  he  was  prejudiced  by 
the  existing  condition  of  things  as  to  the  open- 
ing in  the  fence,  and,  under  the  guise  of  giv- 
ing his  knowledge,  to  elict  his  opinion  that  the 
vfldoc  of  his  business  to  him  would  have  been 
greater  if  something  different  in  the  way  of  an 
opening  had  been  maintained."  Therefore, 
and  on  the  strength  of  authorities  mentioned  in 
the  opinion,  the  question  was  condemned  as 
usurping  the  province  of  the  jury.  There  was 
no  question  nor  discussion  as  to  the  competen- 
cy of  expert  evidence,  or  as  to  opinions  of  per- 
sons possessing  a  knowledge  of  a  subject  which 
in  its  nature  is  peculiar,  and  cannot  be  assumed 
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to  be  common  to  all.  The  plaiDtifT  was  con- 
dueling  a  hotel  and  restaurant  business,  and 
was  a  lessee  of  the  premises.  Whether  his 
business  was  injured  or  not  was  the  subject  of 
definite  knowledge,  and  capable  of  being  tes- 
tified to  by  exact  data.  The  present  case,  there- 
fore, differs  in  its  facts,  as  in  its  principles, 
from  the  cases  relied  upon,  and  is  only  appo- 
sitely met  by  the  authorities  of  Clark  v.  Baird 
and  Rochester  <fc  8.  R.  Co,  y.  BndUyiig,  supra. 
Here  we  have  a  new  structure  in  the  streets, 
which  was  a  perversion  of  a  street  use,  and  which 
the  Legislature  could  not  authorize  nor  sanc- 
tion without  providing  for  compensation  to  the 
abutting  property  owner  for  the  value  of  the 
appurtenant  easements  appropriated,  if  shown 
to  have  a  value  to  him  greater  than  any  par- 
ticular benefit  conferred  upon  his  estate  by  the 
presence  of  the  structure.  How,  in  the  nature 
of  things,  is  such  a  matter  susceptible  of  exact 
proof  by  facts?  Is  not  the  effect  upon  the 
plaintiff's  estate  from  the  presence  of  the  de- 
fendant's structure  and  its  operation  of  trains, 
and  an^  damage  sustained  thereby,  best  shown 
by  receiving  in  evidence  the  opinions  of  those 
persons  who,  by  reason  of  experience,  obser- 
vation, and  familiarity  with  the  various  and 
more  or  less  inexact  and  indefinite  causes 
which  operate  upon  real  estate  values,  are 
skilled  or  expert  upon  the  subject?  How  can 
the  value  of  the  property,  if  enjoyed  in  a  usual 
manner  and  if  subjected  to  ordinary  street  uses, 
be  ascertained  except  by  way  of  such  evidence? 
There  is  no  application  of  any  new  i>rinciple 
of  evidence.  Clark  v.  Baird  is  sufficient  au- 
thority for  the  reception  of  opinions  in  evidence 
upon  questions  of  value  and  damage.  But 
there  is,  in  a  changed  and  new  condition  of 
things,  a  new  reason  for  the  admission  of  ex- 


pert opinions  as  to  the  extent  of  damage  sus- 
tained by  an  abutting  landowner  from  the 
presence  of  these  elevated  railroada  This 
court  has  decided  that  their  structures  destroyed 
the  ordinary  uses  for  which  a  street  was  in- 
tended, and  appropriated  certain  easements  of 
the  abutting  property  owners,  wherefore  they 
should  make  compensation  in  damages  for  any 
injury  which  may  be  proved  to  have  been 
suffered.  Is  not  that  injury,  under  the  extraor- 
diDary  circumstances  of  the  case,  more  in- 
telligently proved  through  the  opinions  of  per- 
sons shown  to  be  competent  to  express  such 
opinions?  The  witness'  evidence'  does  not 
conclude  the  court  or  juiy;  and  it  is  still  left  to 
them  to  decide,  with  the  aid  of  such  skilled 
opinions,  as  to  the  measure  and  amount  of 
damages  which  should  be  awarded  by  way  of 
compensation.  And,  if  the  witness  is  aaked 
for  his  opinion  as  to  the  extent  to  which  the 
plaintiff's  estate  has  been  damaged,  it  seems  an 
overrefinement  of  argument  to  deny  the  pro- 
priety of  allowing  him  to  state  the  result  of  a 
mere  subtraction  of  the  values  assigned  to  the 
premises  with  and  without  the  structure.  The 
judgment  of  the  court  or  of  jurors  is  not  lim- 
ited to  the  opinions  given,  but  is  formed  from 
the  consideration  they  may  give  to  the  evidence, 
and  is  simply  aided  by  the  information  they 
may  have  derived  from  the  skilled  opinions  in 
the  case.  Upon  the  grounds  of  superior  con- 
venience, of  necessity,  and  of  an  obvious  pro- 
priety, and  if  we  would  have  intelligent  and 
just  decisions  of  such  issues,  I  think  the  evi- 
dence objected  to  is  admissible  in  such  cases,. 
and  therefore  that  the  judgment  below  should^ 
not  be  reversed  for  the  errors  alleged. 
Rng^r,  CK  J.,  concurs. 
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A  stlimlatioii  in  a  telegfimph  blank  ez- 
«mptiii^  the  com]MUigr  ft*om  liability  for 


mistakes  and  delays  In  the  transminlon  of  unie- 
peated  mesBages  will  not  prevent  recovery  of  the 
full  damages  oooasloned  by  a  mistake  resulting 
from  the  negligence  of  the  oompany^s  servants*. 

(July  1,  1801.) 

APPEAL  by  defendant  from  an  order  of  the- 
District  Court  for  the  First  District  setting 


Sfyrm.—TeUoraph  eomjxmies;  effect  of  ttipulationa 
in  contrtict  to  tranamU, 

A  telegraph  company  cannot  limit  its  llahillty  for 
the  plain  and  palpahle  negligence  of  its  operators 
and  agents.  Garrett  v.  Western  U.  Teleg.  Co. 
(Iowa)  10  By.  &  Corp.  L.  J.  llfi. 

It  is  not  reUeved  from  liability  for  failing  to  for- 
ward a  message,  by  a  stipulation  that  it  shall  not  be 
liable  for  errors  or  delays  or  for  nondelivery.  Ibid, 
See  Western  U.  Teleg.  Go.  v.  Collins,  10  L.  fi.  A.  616, 
46  Kan.  — . 

Its  liability  for  mistakes  or  delays  in  delivering 
telegrams  written  not  on  the  oompany^s  blank 
forms  Ib  not  limited  by  stipulations  in  such  forms* 
the  terms  of  which  were  not  actually  known  to  the 
sender,  although  he  had  been  in  the  habit  of  send- 
ing messages  on  those  forms.  Pearsall  v.  Western 
U.  Teleg.  Go.  124  N.  Y.  260. 

A  stipulation  on  a  telegraph  blank  that  the  com- 
pany will  not  be  liable  for  delays  arising  from  un- 
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avoidable  interruption  in  the  working  of  its  lines,, 
does  not  embrace  a  temporary,  exclusive  usurpa- 
tion of  the  wire  in  sending  out  train  orders.  West- 
em  U.  Teleg.  Go.  v.  Kosentreter  (Tex.)  March  24» 
1891. 

A  stipulation  In  a  printed  form  upon  which  mes- 
sages are  required  to  be  written  before  being  ac- 
cepted for  transmission  that  the  company  shall  not 
be  liable  for  mistakes  or  delays  or  for  nondelivery 
of  unrepeated  messages  beyond  the  amoant  paid 
for  their  transmission  is  contrary  to  publlo  policy 
and  void  so  far  as  it  seeks  to  relieve  the  company 
from  UablUty  for  negligence.  West.  Union  T^Ieg. 
Co.  V.  Short,  9  L.  R.  A.  744,  and  note,  68  Ark.  434;. 
West.  Union  Teleg.  Go.  v.  Stevenson,  6  L.  R.  A  516,. 
128  Pa.  442;  Klley  v.  Western  Union  Teleg.  Go.  11 
Gent.  Rep.  896. 100  N.  Y.  381. 

Where  the  message  was  properly  transmitted  and 
transcribed  and  the  los  was  occasioned  by  failure* 
to  promptly  deliver,  a  stipulation  on  the  blank  lim-  • 
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aside  a  verdict  favorable  to  defendant  and 
granting  a  new  trial  in  an  action  brought  to  re- 
cover the  damages  caused  by  a  mistake  in  the 
transmission  of  a  teleeraph  message.    Affirmed. 

The  case  suflaciently  appears  in  the  opinion. 

Messrs.  Evans  ft  Rosera  for  appellant. 

Messrs.  Smith  A  Smitn,  for  respondent: 

Notwithstanding  the  terms  of  the  blank,  the 
Company  was  not  released  from  liability  for 
the  negligence  of  its  servants. 

Oillis  V.  WesUrn  U.  Teleg.  Co.  4  L.  R.  A. 
611,  61  Vt.  461;  Western  U.  Teleg,  Co.  v. 
Yopst,  8  L.  R.  A.  224,  118  Ind.  248. 

This  question  is  also  substantially  controlled 
by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  New  York  Cent.  R.  Co.  v. 
LoekiJDood,  84  U.  S.  17  Wall.  857,  21  L.  ed.  627. 

The  telegraph  company  occupies  the  same 
relation  to  commerce  as  a  carrier  of  messages 
that  a  railroad  does  as  a  carrier  of  goods. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S.  460, 
26  L.  ed.  1067;  Western  U.  Teleg.  Co.  v.  Pen- 
dleton, 122  U,  S.  847.  30  L.  ed.  1187. 

The  Company  is  liable  for  the  full  damage 
incurred. 

Pepper  v.  Western  U.  Teleg.  Co.  4  L.  R.  A. 
660,  87  Tenn.  554;  Alexander  v.  Western  U. 
TeUg.  Co,  8  L.  R.  A.  71,  66  Miss.  161;  WesUm 
U.  Teleg.  Co.  v.  Oriswold,  87  Ohio  St.  301; 
Thompson  v.  Western  U.  Teleg.  Co.  64  Wis.  581; 
Fowler  v.  Western  U.  Teleg.  Co.  80  Me.  881; 
Western  U.  Teleg.  Co.  v.  OraU,  38  Kan.  679; 
Brawn  v.  Western  U.  Teleg.  Co.  (Utah)  June  21, 
1889. 

Telegraph  companies  are  in  all  respects 
bouod  oy  the  same  rules  that  control  common 
carriers,  and  it  is  held  that  they  cannot  contract 
with  their  employers  for  exemption  from  lia- 
bility for  the  consequences  of  their  negligence. 

Southern  Exp.  Co.  v.  CaldweU,  88  U.  S.  21 
Wall.  269,  270,  22  L.  ed.  558,  559. 

Zaiie»  Ch,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  delivered  to  the  defendant,  at 
its  office  in  Ogden  Citv,  Utah,  to  be  transmitted 
to  Eagle  Rock,  the  following  message:    "To 


Geo.  H.  Storer,  Eagle  Rock,  Idaho:  I  will 
give  one  thousand  cash,  ball,  six  months.  An- 
swer." Which  was  delivered  to  the  addressee 
at  Eagle  Rock  in  the  following  language:  ''I 
will  give  one  hundred  cases,  bale  six  months. 
Answer."  In  consequence  of  the  change,  the 
evidence  tended  to  6how  that  the  plaintiff  lost 
a  contract  for  the  conveyance  for  $4,000  of  real 
estate  then  worth  $5,500.  The  message  was  writ- 
ten on  a  blank,  on  which  was  printed  a  condition 
that  the  Company  would  not  be  liable  for  mis- 
takes and  delays  in  transmission,  from  negli- 
gence of  its  agents  or  otherwise,  unless  the  mes- 
sage should  be  repeated,  and  requiring  there- 
for an  additional  charge  of  one  half  the  regular 
rate.  The  message  was  not  repeated.  The  jury 
returned  a  verdict  under  the  charge  of  the  court 
for  the  amount  received  for  transmission, which 
the  court,  upon  the  motion  of  the  plaintiff,  set 
aside.  From  this  order  the  defendant  has  ap- 
pealed, and  assigns  the  same  as  error.  The 
cause  of  the  failure  to  transmit  the  messa^re  as 
delivered  is  not  expressly  shown;  but  the  proba- 
bility is  that  the  defendant's  agents  knew  pre> 
cisely  how  the  failure  occurrwi.  If  they  did 
not,  the  defendant  had  the  best  means  of  find- 
ing out.  If  it  was  not  the  Company's  fault,  it 
should  have  shown  it.  The  i)resumption  from 
the  evidence  is  that  the  negligence  of  the  de- 
fendant's agents  caused  the  failure.  This 
brings  us  to  the  question,  Did  the  contract  ex-  ^ 
empt  the  defendant  from  liability  for  the  neg- 
ligence of  its  agents?  If  the  senders  of  dis- 
patches and  telegraph  companies  were  the  only 
parties  interested  m  such  transactions,  they 
might  make  such  contracts.  The  public  has 
an  mterest  in  the  telegraph  service.  The  prop- 
erty employed  belongs  to  the  Company,  aswdl 
as  the  proceeds  of  the  business;  but  the  prop- 
erty is  used  and  business  is  conducted  for  the 
accommodation  and  convenience  of  the  public. 
Public  policy  forbids  contracts  by  telegraph 
companies  exempting  them  from  the  conse- 
quences to  others  of  the  negligence  of  their 
agents  in  transmitting  messages  for  their  em- 
plovers.  Such  liability  promotes  promptness,, 
skill,  and  care  in  that   branch  of  business. 


Iting  the  oompany^s  llabUlty  in  case  of  unrepealed 
mesBagefl  IS  no  defense  to  a  suit  to  recover  damages 
for  the  loss.  Western  U.  Teleg.  Co.  v.  Lowrey 
(Neb.)  48  N.  W.  Rep.  707,  citing  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Wilson,  «9  Tex.  789;  Western  U.  Teleg.  Co.  v. 
Broesche,  73  Tex.  d64;  Western  U.  Teleg.  Co.  v. 
Way,  83  Ala.  64S;  White  v.  Western  \J.  Teleg.  Co.  U 
Fed.  Rep.  710;  Western  U.  Teleg.  Co.  v.  Tyler,  74  111. 
108;  Western  U.  Teleg.  Co.  v.  Henderson,  881  Ala. 
610:  Guif ,  C.  &  8.  F.  B.  Co.  v.  Miller  (Tex.)  Feb.  14, 


A  stipulation  in  a  telegraph  blank  limiting  the  li- 
ability of  the  company  for  mistakes  or  delays  in 
transmitting  or  delivering  unrepealed  messages  is 
void  under  Neb.  Comp.  Stat.,  chap.  88a,  S 12.  West- 
em  0.  Teleg.  Co.  v.  Lowrey  (Neb.)  48  N.  W.  Rep. 
707,  citing:  Kemp  v.  Western  U.  Teleg.  Co.  28  Neb. 
061,  distinguishing  Becker  v.  Western  U.  Teleg.  Co. 
11  Neb.  87. 

Such  a  stipulation  does  not  protect  the  company 
from  its  negligent  delay  in  transmission.  If  it  has 
any  validity  at  all.  it  is  only  in  oases  of  a  mistake  in 
transmitting,  and  then  only  when  the  negligence  is 
slight.  Thompson  v.  Western  U.  Teleg.  Co.  107  N. 
0.448. 

A  printed  stipulation  in  a  telegraph  blank,  that 
no  claim  for  damages  for  negligence  in  transmit- 
It  L.  R.  A. 


ting  the  telegram  shall  be  valid  unless  presented  in 
writing  within  thirty  days,  is  reasonable  and  oblig- 
atory. Beaaley  v.  Western  U.  Teleg.  Co.  38  Fed. 
Rep.  181. 

It  is  binding  on  the  party  injured  where  the  dam- 
ages were  known  within  three  days  from  the  send- 
ing. Western  U.  Teleg.  Co.  v.  Culberson,  78  Tex. 
06. 

The  rule  that  a  telegraph  company  cannot  stip- 
ulate against  its  own  negligence  will  not  prevent  a 
stipulation  requiring  a  claim  to  be  presented  within 
a  certain  time.  Western  U.  Teleg.  Co.  v.  Daugh- 
erty  (Ark.)  11  L.  R.  A.  lOS. 

A  stipulation  contained  on  the  blank  of  a  tel- 
egraph company,  that  the  company  will  not  be  li- 
able for  damages  where  the  claim  is  not  presented 
in  writing  within  sixty  days  after  sending  the  mes- 
sage, does  not  apply  when  suit  is  commenced  before 
the  expiration  of  the  sixty  days.  Western  U.  Teleg. 
Co.  V.  Trumbell  (Ind.)  April  14, 1881. 

Such  a  stipulation  does  not  require  any  notice  or 
demand  to  fix  the  liability  of  the  company,  where 
there  is  a  total  failure  to  transmit  the  message. 
Western  U.  Tteleg.  Co.  v.  Yopst,  8  L.  R.  A.  284,  118 
Ind.  248.  See  note  to  GiUis  v.  Western  U.  Teleg.  Co. 
(Vt.)4L.R.A.611. 
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Such  companies  mav  by  contract  exempt  them- 
selves from  loss  or  damage  to  others  not  from 
their  own  fault.  Notwithstanding  such  con- 
ditions, the  companies  are  liable  for  ordinary 
negligence  in  transmittins:  dispatches.  West- 
em  U.  Teleg.  Co.  v.  Grimold,  87  Ohio  St.  801; 
QillU  V.  Western  V.  Teleg.  Co.  61  Vt.  461,  4  L. 
R  A.  611;  Thompson  v.  Western  U,  Teleg.  Co. 
64  Wis.  581. 

In  the  case  of  Southern  Exp.  Co.  v.  Caldwell, 
88  U.  8.  21  Wall.  264,  22  L.  ed.  556,  the  court 
said :  '  'Telegraph  companies,  though  not  com- 
mon carriers,  are  engaged  in  a  business  that  is 
in  its  nature  almost,  if  not  quite,  as  important 
to  the  public  as  is  that  of  carriers.  Like  com- 
mon carriers,  they  cannot  contract  with  their 
employers  for  exemption  from  liability  for  the 
consequences  of  their  own  negligence.  But 
thev  may  by  such  contracts,  or  by  their  rules 
.and  regulations  brought  to  the  knowledge  of 


their  employers,  limit  the  measure  of  their  re- 
sponsibility to  a  reasonable  extent.  Whether 
their  rules  are  reasonable  or  unreasonable  most 
be  determined  with  reference  to  public  policy, 
precisely  as  in  the  case  of  a  carrier."  And  in 
New  York  Cent.  R.  Co.  v.  Loekwood,  84  U.  S. 
17  Wall.  857,  21  L.  ed.  627,  the  same  court 
held  that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility 
from  the  negligence  of  himself  or  his  agents. 
If  the  plaintiff  lost  the  difference  between  the 
contract  price  of  the  land  and  its  actual  value 
at  the  time  because  of  the  negligence  of  de- 
fendant's agents,  that  difference  was  his  dam- 
age. 

The  decision  of  the  court  granting  the  new 
trial  is  affirmed,  and  the  cause  is  remanded  to 
the  court  below. 

Anderson  and  Blackbumt  J^c^.,  concur. 


INDIANA  SUPREME  COURT. 


Board  of  COMMISSIONERS  OF   ALLEN 
COUNTY,  Appt., 

V. 

MiUard  W.  SIMONS  et  al. 


(....Ind.. 


.) 


1.   To  sQfltain  a  tas  upon  land  whieh  Is 
shown  to  have  been  legally  exempt 

from  taxation  for  a  long  perlooprior  to  the  year 
for  which  the  tax  was  assessed,  the  burden  Is  on 
the  tax  offioers  to  show  that  something  had  oo* 
curred  before  such  year  to  remove  the  exemp- 
tion.^ 

8.   Art.  8  of  U/S.  Ord.  Jnly  18*  1787. 

providing  that  lands  and  property  of  Indians 
shall  never  be  taken  from  them  without  their 
consent,  is  in  force  in  Indiana. 
8.  The  land  of  an  Tndtan  who  has  re- 
tained his  tribal  relations  cannot  be 
taxed  by  a  State  in  which  U.  8.  Ord.  July  18, 1787, 


art.  3,  is  in  force,  although  it  has  been  patented 
to  him  in  fee  simple  withoutjrestraint  on  alieoa- 
tlon. 

(September  ae,189U 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Allen  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recoYer 
money  paid  at  a  tax  sale  for  lands  which  were 
alleged  to  have  been  legally^ezempt  from  taxa- 
tion.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bell  A;  Morris  for  appellant. 

Messrs.  Randall  A;  Vesejr,  W.  G.  Cole- 
riek,  S.  R.  Alden  and  Colerick  A  Op- 
penheim  for  appellee. 

Colfey,  Ch.   J,,  delivered  the  opinion  of 
the  court : 
The  central  question  in  this  case  relates  to 


Note.— raawttoii,  exemption  of  Indians  from. 

The  right  of  Indians  In  the  land  is  merely  a  right 
of  occupancy,  the  fee  being  in  the  (Jnlted  States, 
subject  only  to  such  right  of  occupancy.  Johnson 
V.  Mcintosh.  21  U.  S.  8  Wheat.  674, 5  L.  ed.  680;  1 
Kent,  Com.  267;  Cherokee  Nation  v.  Georgia,  80  U. 
S.6Pet.48,8L.ed.42. 

Possession  when  abandoned  by  the  Indians  at- 
taches itself  to  the  fee  without  further  grant. 
Cherokee  Nation  v.  Georgia,  80  U.  S.  6  Pet.  17,  8  L. 
ed.81. 

But  where  by  treaty  the  Indian  title  is  extin- 
guished, with  provision  for  their  removal,  the  lands 
are  assessable.  Fellows  v.  Denniston,  28  N.  Y.  420; 
State  V.  Miami  County  Comrs.  68  Ind.  497;  Franklin 
County  Comrs.  v.  Pennock,  18  IKan.  679;  The  Kan- 
sas Indians,  72  U.  S.  6  WaU.  737, 18  L.  ed.  607;  Peck 
V.  Miami  County  Comrs.  4  Dill.  S70;  Pennock  v. 
Franklin  County  Comrs.  108  U.  S.  44, 26  L.  ed.  867. 

The  lands  belonging  to  an  Indian  tribe  are  not 
taxable.  The  New  York  Indians,  72  U.  S.  6  Wall. 
761, 18  L.  ed.  708;  State  v.  Miami  County  Comrs.  68 
Tnd.  497. 

So  long  as  the  tribal  organl2ation  is  recogniaed 
by  the  national  government,  lands  in  possession  of 
the  Indians  are  not  subject  to  state  taxation.  The 
Kansas  Indians,  72  U.  S.  5  WalL  737, 18  L.  ed.  607; 
Bover  v.  Dively.  68  Mo.  610;  Morgan  v.  McGehee,  6 
Humph.  18;  Wall  v.  Williams,  11 AU.  896. 
18L.R.A. 


Indians  and  their  property  exempt  from  taxation 
by  treaty  or  statute  of  the  United  States  cannot  be 
taxed  by  any  State.  United  States  v.  Bogexa,  46  U. 
S.  4  How.  667, 11 L.  ed.  1106;  United  States  v.  fioUl- 
day,  70  U.  S.  8  WaU.  407, 18  L.  ed.  182;  The  Cherokee 
Tobacco,  78  U.  S.  U  WaU.  616, 20  L.  ed.  227;  United 
States  V.  43  GaUons  of  Whiskey,  98  U.  8.  188,  23  L. 
ed.  846;  Crow  Dog^s  Case,  109  U.  8. 666,27  L.  ed.  1080; 
Hastings  v.  Farmer,  4  N.  Y.  2B6. 

Where  the  consideration  of  an  exemption  was 
the  cesBion  of  the  Indian  title  to  a  tract  of  land, 
the  exemption  was  a  part  of  the  purchase  price  of 
the  land  ceded.  New  Jersey  v.  Wilson,  11  U.  8.  7 
Cranch,  164, 8  L.  ed.  80a. 

State  lands  purchased  from  the  Indiana  may  be 
exempt  from  taxation  in  the!hands  of  purohasen; 
but  where  for  many  years  the  purchasers  had  paid 
taxes  without  question  this  fact  raises  a  conclusive 
presumption  that  by  some  convention  with  the 
State  the  right  of  exemption  had  been  surrendered. 
State  V.  Wright,  41  N.  J.  L.  478. 

The  language  used  in  treaties  with  the  Indians 
should  never  be  construed  to  their  prejudice.  If 
words  are  used  susceptible  of  a  more  extended 
meaning  than  their  plain  import  as  connected  with 
the  tenor  of  the  treaty,  they  should  be  oonstdered 
as  used  only  in  the  latter  sense.  Worcester  v 
Georgia,  81 U.  S.  6  Pet.  681, 8  L.  ed.  608,  followed  in 
Choctaw  Nation  v.  United  States,  a  Ct.  CL  92. 
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the  right  to  tax  certain  lands  in  Allen 
County.  The  cause  was  tried  in  the  circuit 
court  before  a  jury,  who  returned  a  special 
verdict.  Among  others,  the  following  facts 
appear  by  the  verdict,  viz.  :  That  John 
Baptiste  Richardville,  prior  to  the  year 
1818,  and  until  his  death  in  1841,  was  the 
principal  chief  of  the  Miami  Tribe  of  In- 
dians. For|some  time  prior  to  the  year  1818  he 
had,  with  the  consent  of  his  people,  and 
under  their  law,  resided  upon  and  held  ex- 
clusive possession  of  the  land  in  controversy, 
the  same  being  the  property  of  the  tribe  of 
which  he  was  principal  chief;  which  in- 
cluded three  sections  of  land  described  in  the 
third  article  of  the  Treaty  of  1818  between 
the  United  States  and  the  Miami  Nation  of 
Indians.  By  that  Treaty,  the  United  States 
agreed,  in  consideration  of  the  cession,  by 
the  tribe,  of  certain  lands  to  the  United 
States,  to  grant  or  release  the  three  sections 
to  Richardville  in  fee  simple.  The  Treaty 
was  signed  by  Richardville  as  one  of  the 
parties  thereto ;  and  pursuant  to  its  terms, 
letters-patent  were  issued  to  him  on  the  24th 
day  of  September,  1823.  By  another  treaty 
made  on  the  6th  day  of  November,  1838,  the 
United  States  granted  to  Richardville  and 
his  family  the  privilege  of  remaining  in  In- 
diana when  his  tribe  should  remove  n'om  the 
State,  and  stipulated  that  he  and  his  family 
should  receive  the  annuities  due  them,  under 
the  terms  of-  the  Treaty,  at  Fort  Wayne. 

In  the  year  1846,  all  the  Miami  Nation  of 
Indians,  except  the  family  of  Richardville 
and  some  other  families  granted  a  similar 
privilege,  removed  from  the  State  to  the  then 
Territory  of  Kansas.  Richardville  remained 
in  the  undisturbed  possession  of  these  three 
sections  of  land  until  his  death.  By  his  last 
will  he  devised  the  land  to  his  daughter.  La 
Blonde,  or  Mary  Louise  Richardville.  The 
daughter  and  other  descendants  of  Richard- 
ville remained  in  the  possession  of  the  land 
until  the  daughter's  death  in  the  year  1847. 
By  her  last  will  she  devised  the  land  to  her 
son,  Ee-la-ke-wa-ke-ah,  aZicu  George  Aus- 
sum,  and  her  daughter,  Mon-eo-se-qua,  cUiaa 
Archange  Godfrey.  Both  wills  were  duly 
probated.  Ee-la-ke-wa-ke-ah  died  and  left 
his  portion  of  the  land  to  his  sister,  Mon-cro- 
se-qua  and  his  son,  Me-che-ke-no-qua,  cUias 
William  Cass.  In  the  year  1856,  Mon-go- 
se-quah  and  Me-che-ke-no-quah,  by  order  and 
Judgment  of  the  Common  Pleas  Court  of 
Allen  County,  had  partition  of  the  land  be- 
tween themselves.  Before  the  death  of  Rich- 
ardville. Mon-go-se-quah  intermarried  with 
James  R.  Godfrey,  son  of  Francis  Godfrey, 
the  war  chief  of  the  Miamis,  who,  with  bis 
family,  was  also  permitted  by  the  United 
States  to  remain  in  Indiana.  Mon-go-se- 
quah  and  her  husband  resided  with  Ridiard- 
ville  on  this  land,  and  she  and  her  descend- 
ants continued  to  reside  there  until  her  death, 
which  occurred  in  the  year  1885.  Her  hus- 
band is  still  living,  and  continues  to  reside 
on  the  land.  Ee-la-ke-wa-ke-ah  and  his 
son,  Me-che-ke-no-quah  have,  since  the  death 
of  La  Blonde  to  the  present  time  been  in 
the  possession  and  occupancy  of  their  por- 
tion of  the  land.  There  has  been  bom  to 
18  L.  R.  A. 


Mon-go-se-quah  and  her  husband  thirteen 
cliildren,  five  of  whom  are  still  living,  and, 
with  their  families,  have  ever  resided  on 
this  land.  The  families  of  Godfrey  and  Me- 
che-ke-no-quah  are  among  the  families  men- 
tioned in  the  Treaty  of  1854  between  the 
Miami  Indians  and  the  United  States,  and 
after  that  Treaty  the  United  States  annually 
took  a  census  of  the  family  and  placed  upon 
the  list  Che-ke-no-quah,  James  Godfrey, 
Mon-go-se-quah  and  all  their  children  and 
grandchildren,  as  provided  by  that  Treaty, 
and  annually  paid  to  each  of  them,  at  Fort 
Wayne,  their  portion  of  the  annuities  pro- 
vided for  by  that  Treaty,  and  in  the  year 
1882  paid  to  them  their  portion  of  the  amount 
of  the  principal  sum  agreed  by  the  Treaty 
to  be  paid.  They  have  at  all  times  resided 
upon  and  owned  the  land  patented  to  Rich- 
ardville, being  his  descendants.  The  gov- 
ernment of  the  United  States  has  never  con- 
sented that  they  should  put  off  their  tribal 
relations.  By  all  the  treaties  made  before 
his  death,  the  United  States  recognized 
Richardville  as  the  principal  chief  of  the 
Miami  Nation,  and  as  a  member  of  that 
tribe.  He  executed,  as  chief  of  the  Miami 
Nation,  the  Treaty  of  1795,  and  every  subse- 
quent treaty  with  that  nation,  until  the  time 
of  his  death.  The  tribe  and  the  whites  who 
came  amon^  them  treated  and  recognized 
him  as  a  Miami  Indian,  and  the  principal 
chief  of  the  nation.  James  M.  Gknifrey  is  a 
Miami  Indian  and  has  always  been  treated  as 
such  by  the  United  States.  All  the  above 
named  and  their  descendants  have  been  treated 
with  by  the  United  States  and  known  as  the 
Miamis  of  Indiana,  and  have  been  so  enu- 
merated. The  chiefs  and  head  men  of  the  na- 
tion, in  the  west,  from  time  to  time  called 
upon  them  and  consulted  with  the  descend- 
ants of  Richardville  whenever  any  question 
between  them  and  the  United  States  arose 
requiring  the  presence,  at  Washington,  of 
representatives  of  the  Miami  Nation.  None 
of  the  owners  of  this  land  have  ever  become 
citizens  of  the  United  States  or  any  State 
therein.  The  Miamis  of  Indiana  wear  such 
clothing  as  is  usually  worn  by  the  white 
people  in  the  neighborhood  where  they  re- 
side. Some  of  them  have  been  married  by 
Catholic  priests  and  some  by  justices  of  the 
peace,  under  licenses  procured  from  state 
authority.  In  1886,  1887  and  1888,  the  chil- 
dren  of  Me-che-ke-no-quah  attended  public 
school,  and  in  1880,  George  Godfrey,  a  son 
of  Mon-go  se-quah  voted  at  the  presidential 
election.  They  speak  both  the  Indian  and 
English  languages.  In  her  lifetime,  Mon- 
go-se-quah  caused  the  lands  received  from 
her  mother,  La  Blonde,  t«  be  platted  into 
lots  numbered  from  one  to  nine  inclusive ; 
but  the  title  and  possession  of  the  lots  has 
never  been  out  of  the  descendants  of  Richard- 
ville since  his  death.  For  the  years  1871, 
1872,  1873,  1874,  1875,  1876  and  1877,  lots 
one  to  nine  inclusive  were  placed  upon  the 
tax  duplicate  of  Allen  County  and  assessed 
for  state  and  county  purposes,  and  were  duly 
returned  delinquent.  On  the  13th  day  of 
February,  1878,  they  were  bid  in  for  delin- 
quent taxes 'by  Charles  H.    Aldrich.     The 
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land  not  having  been  redeemed,  the  auditor 
executed  to  him  a  deed.  Aldrich  conveyed 
to  the  api>el1ee  in  this  case  and  assigned  to 
him  all  his  rights  in  the  premises.  Aldrich 
brought  suit  in  the  Allen  Superior  Court, 
after  receiving  his  deed,  to  enforce  a  tax  lien 
against  said  lands ;  but  after  the  determina- 
tion of  the  case,  Wau-pe-man-qua,  reported 
in  28  Federal  Reporter,  489,  holding  that  the 
land  was  not  subject  to  taxation,  his  suits 
were  dropped  from  the  docket  without  any 
final  adjudication.  This  suit  was  brought 
against  the  Board  of  Commissioners  of  Allen 
County  to  recover  the  amount  paid  for  taxes 
by  Aldrich,  under  the  assumption  that  the 
lands  above  named  were  not  subject  to  taxa- 
tion. 

It  is  contended  by  the  appellant  that  as 
these  lands  were  granted  and  patented  to 
Richardville  in  fee  simple,  without  any  re- 
straint upon  alienation,  for  his  own  use,  and 
not  to  any  nation  or  tribe  of  Indians,  or  for 
their  benefit,  that  they  are  subject  to  taxation 
as  any  other  lands  in  the  State. 

On  the  other  hand,  it  is  contended  by  the 
appellee  that  the  Indian  title  to  these  lands 
was  never  extinguished,  and  as  the  owners 
of  the  same  have  kept  up  their  tribal  rela- 
tions with  the  Miami  Nation  and  have  never 
become  citizens  of  the  United  States,  the 
lands  are  within  the  purview  of  article  3, 
Ordinance  1787 ;  and  are  not,  therefore,  sub- 
ject to  taxation  by  the  State. 

So  far  as  we  are  informed  by  the  record, 
no  effort  was  ever  made  to  tax  these  lands 
prior  to  the  year  1871.  Long  acquiescence 
m  the  imposition  of  taxes,  unexplained, 
raises  a  presumption  of  a  surrender  of  the 
privilege  of  exemption.  Given  v.  Wrig?U, 
117  U.  8.  648,  29  L.  ed.  1021. 

As  it  does  not  appear  in  the  special  verdict 
that  these  lands,  ^rior  to  that  date,  had  been 
assessed  for  taxation,  we  think  it  sfiould  be 
assumed,  for  the  purposes  of  this  case,  that 
they  had  not  paid  taxes  for  the  support  of 
the  state  and  county  government  up  to  that 
time.  If  for  any  reason  they  had  been  le- 
gally exempt  from  taxation  between  the  year 
1818  and  the  year  1871,  the  burden  of  show- 
ing that  something  had  occurred  between 
those  dates  which  rendered  them  liable  to 
taxation  rested  upon  the  appellant.  Such 
reason  is  not  found  in  any  change  in  our 
Statute  upon  the  subject,  for  the  statutes  de- 
claring what  lands  in  the  State  shall  be  sub- 
ject to  taxation  have  remained  substantially 
the  same  from  1848  to  1881. 

It  is  earnestly  contended  by  the  appellant 
that  the  Ordinance  of  1787  is  not  in  force  in 
the  State  of  Indiana ;  but  it  has  been  judicial- 
ly determined  that  the  third  article  of  that 
ordinance  is  in  force  in  this  State.  Me- 
Mng-go-meHa  v.  State,  86  Ind.  310 ;  Wau- 
pe-man-qua  V.  Aldrich,  28  Fed.  Rep.  489. 

The  third  article  of  that  ordinance  con- 
tains this  clause:  ^The  utmost  good  faith 
shall  always  be  observed  towards  the  Indians. 
Their  lands  and  property  shall  never  be 
taken  from  them  without  their  consent ;  and 
in  their  property  rights  and  liberty  they  shall 
never  be  invaded  or  disturbed,  unless  in  just 
and  lawful  wars  authorized  by  Congress; 
18  L.  R.  A. 


but  laws  founded  in  justice  and  humanity 
shall  from  time  to  time  be  made  for  prevent- 
ing wrongs  bein^  done  them  and  for  preserv- 
ing peace  and  friendship  with  them." 

In  the  month  of  April,  1816,  Congress 
passed  an  Act  which  provided  that  the  people 
of  the  Indian  Territory  mi^ht  form  a  con- 
stitution and  be  admitted  into  the  Union; 
provided  that  the  same  when  formed  should 
be  republican,  and  not  repugnant  to  the 
articles  of  the  Ordinance  of  July  13,  1787, 
which  are  declared  to  be  irrevocable  between 
the  original  States  and  the  people  and  the 
States  of  the  territory  northwest  of  the  River 
Ohio,  etc.  On  the  10th  day  of  June,  1816. 
the  Territorial  Legislature  of  Indiana  enacted 
the  following:  "That  we  do  for  ourselves 
and  our  posterity  a^ree,  determine,  declare 
and  ordain  that  we  will  and  do  hereby  accept 
the  proposition  of  the  Congress  of  the  United 
States  as  made  and  contained  in  their  Act  of 
April  nineteen,  eighteen  hundred  sixteen, 
etc." 

It  will  thus  be  seen,  as  adjudged  in  Uie 
cases  above  cited,  that  Indiana  made  a  solemn 
compact  with  the  United  States  by  the  terms 
of  which  certain  portions  of  the  Ordinance 
of  1787,  among  which  is  the  cUuse  above 
set  out,  was  kept  in  force.  This  clause  is  a 
provision  in  favor  of  the  Indian  tribes  resid- 
ing on  Indian  territory,  and  as  such  is  to  be 
liberally  construed  in  their  favor.  Choctaw 
Nation  v.  United  States,  119  U.  S.  27.  30  L. 
ed.  314;  United  State*  v.  Kagama,  118  U.  8. 
388,  30  L.  ed.  231 ;  The  Kansas  Indians,  72 
U.  S.  5  Wall.  737,  18  L.  ed.  667. 

It  takes  no  argument  to  prove  that' if  the 
State  of  Indiana  can  tax  these  lands,  and  sell 
them  for  the  nonpayment  of  such  taxes,  it 
may  deprive  the  owners  of  such  lands  of 
their  title  and  use  without  their  consent. 
This  the  clause  of  the  Ordinance  of  1787, 
above  set  out,  prohibited. 

It  is  claimed,  however,  by  the  appellee 
that  this  case  does  not  come  within  the  rule 
laid  down  in  the  case  of  Me-sJiing-go-mesia 
V.  State,  supra,  for  the  reason  that  it  was 
patented  to  Richardville  in  fee  simple,  with- 
out any  restraint  upon  alienation  and  for  his 
own  use,  and  not  for  the  benefit  of  a  tribe 
of  Indians.  The  cases  relied  upon  by  the 
appellee  as  sustaining  this  position,  viz.  : 
Taylor  v.  Vand^rgrift,  126  Ind.  325 ;  Lovtry 
V.  Weaver,  4  McLean,  82 :  Pennoek  v.  Frank- 
lin County  Comrs,  103  U.  S.  44,  26  L.  ed. 
367 ;  Langf&rd  v.  Afonteith,  102  U.  S.  147.  26 
L.  ed.  54;  Pka-o-wah-ash-kum  v.  Sarin,  8 
Fed.  Rep.  740 ;  Hirers  v.  Quinney,  61  Wis. 
62 ;  McMahon  v.  Welsh.  11  Kan.  280 ;  Miami 
County  Comrs.  v.  Braekenridge,  12  Kan.  114; 
South  Western  R.  Co.  v.  WHght,  116  U.  S. 
231,  29  L.  ed.  626,— are  not,  in  our  opinion, 
in  point  in  this  case.  Those  bearing  u^ 
the  question  under  immediate  consideration 
turn  upon  the  construction  of  particular 
treaties  and  statutes ;  but  none  of  them  bear 
upon  the  construction  to  be  placed  upon  the 
Ordinance  of  1787.  There  is  nothing  in  the 
language  used  in  the  clause  here  involved 
limiting  it  in  the  manner  contended  for  by 
the  appellee.  The  language  is  broad  enough 
to  cover  the  claim  of  individual  Indians, 
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and  titles  held  in  fee  simple,  acquired  by 
treaty  or  otherwise  from  the  United  States. 
We  are  unable  to  discover  any  substantial 
reason  for  depriving  an  Indian  of  his  land 
without  his  consent,  where  he  owns  a  fee- 
simple  title,  when  he  would  be  permitted  to 
hold  it  if  his  title  were  less  than  a  fee.  The 
question  as  to  whether  these  lands  are  subject 
to  taxation  by  the  State  does  not,  we  think, 
depend  so  much  upon  the  question  as  to 
whether  the  owners  hold  the  fee  or  a  less  es- 
tate, as  it  does  npon  the  question  of  their 
tribal  relations.  That  the  owners  of  this  land 
constituted  a  part  of  the  Miami  Nation  and 
have  kept  up  their  tribal  relations  is  abun- 
dantly shown  by  the  special  verdict  before 
us.  They  are  not  citizens  of  the  United 
States ;  and,  indeed,  could  not  rid  themselves 
of  their  allegiance  to  their  nation  and  be- 
come citizens  without  the  consent  of  the 
United  States.  Elk  v.  Wilkins,  112  U.  8.  94. 
28  L.  ed.  648. 

At  the  time  the  lands  were  granted  to 
Richardville,  he  was  the  principal  chief  of 
the  Miami  Nation.  It  has  been  held  by  this 
court  that  the  lands  granted  to  Meshing-go- 
me-sia,  an  inferior  chief,  were  not  subject  to 
taxation  by  the  State.  It  is  not  reasonable 
to  presume  that  it  was  the  intention  of  Rich- 
ardville and  of  the  government  to  place  his 
lands  where  they  could  be  taken  without  his 
consent,  while  all  the  other  lands  reserved  to 
the  Miamis  were  placed  beyond  the  reach  of 
the  State.  In  our  opinion,  the  lands  de- 
scribed in  the  complaint  in  this  case  were 
not  subject  to  taxation  for  state  and  county 
purposes  during  the  period  for  which  they 
were  assessed.  What  the  status  of  this  land 
is  now  we  are  not  called  upon  to  decide. 
We  are  not  unmindful  of  the  fact  that  the 
conclusion  here  reached  is  in  seeming  conflict 
with  the  case  of  State  v.  Miami  Ckmnty 
Comrs.,  63  Ind.  497.  That  was  an  action  by 
the  State  on  the  relation  of  Godfrey,  to  com- 
pel the  Board  of  Commissioners  of  Miami 
County,  by  writ  of  mandamus,  to  refund 
certain  taxes  alleged  to  have  been  illegally 
assessed  and  collected.  It  was  held  that 
mandamus  was  not  the  proper  remedy.  It 
was  also  held  that  the  complaint  was  bad  for 
the  further  reason  that  it  did  not  allege  that 
the  land  upon  which  the  tax  had  been  as- 
sessed was  reserved  to  the  Indians  as  a  band, 
and  not  to  them  individually ;  but  the  ques- 
tion of  the  effect  of  the  Ordinance  of  1787  upon 
the  lands  assessed  was  not  decided  ;  and,  so 
far  as  we  know,  was  not  considered.  How- 
ever, the  question  as  to  whether  these  lands 
are  exempt  from  taxation  under  the  treaties 
and  laws  of  the  United  States  is  a  federal 
question,  and  it  was  expresslv  held  in  the 
case  of  Wavrfe-man-qua  v.  AldrWi^  ^upra, 
that  they  are  not  subject  to  taxation,  and 
that  the  particular  tax  involved  in  this  suit 
was  void;  The  reasoning  in  that  case  seems 
to  us  to  be  sound,  and  we  know  of  no  reason 
why  we  should  hold  the  opinion  rendered  by 
the  federal  court  erroneous. 

Judgment  affirmed, 

M cBride*  J. ,  took  no  part  in  the  decision 
of  this  case. 
18  L.  R.  A. 


Thomas  HYLAND,  Auditor  of  Clay  County, 
et  al.,  Appts., 

V. 

CENTRAL  IRON  &  STEEL  CO. 

(....Ind.....) 

Taxation  of  the  ezcesa  in  value  of  the 
eapital  stock  of  a  corporation  over 
that  of  its  tan^ble  property  subjected 
to  taxation  is  not  prohibited  by  a  statutory  pro- 
vision that  when  the  tangible  property  of  a  cor- 
poration is,  its  shares  of  capital  stock  shall  not  be, 
listed  and  aflseesed  for  tazatloo. 

(September  15, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Clay  County  in  favor 
of  plaintiff  in  an  action  brought  to  enjoin  de- 
fendants from  collecting  a  tax  assessed  on  plain- 
tiff's capital  stock  by  the  County  Board  of 
Equalization.    Beversed. 

The  case  sufficiently  appears  in  the  opinion 

Mem-s.  WilUam  B.  Schwarts,  James 
A.  McNutt  and  Hiram  Teter,  for  appel- 
lants: 

The  right  to  assess  the  franchises  or  capital 
stock  of  individuals  or  corporations  is  a  con- 
ceded or  adjudged  principle,  and  has  ceased  to 
be  a  subject  of  discussion  or  argument. 

Cooley,  Taxn.  pp.  82,  379, 888;  Peopie  v.  A»- 
ten,  1  Cent.  R«p.  770,  100  N.  Y.  597. 

It  is  nowhere  averred  that  appellee  has  ten- 
dered the  taxes  properly  chargeable  to  it,  and 
there  is  nothing  in  the  complaint  showing  any 
intention  to  ever  pay  any  taxes,  and  the  appel- 
lee can  therefore  have  no  standing  in  equity 

Logantport  v.  McCmmeU,  131  Ind.  416. 

There  are  two  entirely  separate  and  distinct 
quantities  in  relation  to  every  private  business 
corporation,  that  may  become  the  object  of  as- 
sessment for  the  purposes  of  taxation,  to  wit 
the  corporate  property  in  its  proprietary  sense 
to  the  corporation  as  owner,  and  the  capital 
stock  representinir  the  aggregate  of  the  shares 
held  by  the  individual  owners.  These  two 
separate  quantities  maybe  resrarded  as  distinct 
legal  units  not  in  any  manner  alike,  but  in  con- 
templation of  law  and  in  fact  possessed  of  in- 
dependent attributes  and  values. 

And  since  the  board  assessed  the  value  of 
Mid  capital  stock  of  corporation  and  therefrom 
deducted  the  assessed  value  of  all  the  tangible 
property,  there  is  in  this  case  no  double  taxa- 
tion in  any  sense. 

Wright  Y.  SHltz,  27  Ind.  841;  Cooley,  Taxn 
§§  228,  note,  226,  218,  280,  232,  and  c^  cited 
on  pp.  226,  227;  9  Am.  Law  Rep.  78;  La  Salle 


Note.— Toiwrfiow;  shares  of  capUal  stock. 
Stock  means  not  only  stock  subsoriptioDs  but 
the  actual  tan«rible  property  of  the  corporation. 
Micbigran  Cent.  B.  CJo.  v.  Porter,  17  Ind.  880;  Floyd 
County  v.  New  Albany  &  S.  R.  Co.  U  Ind.  6705  State 
V.  Hamilton,  5  Ind.  310;  State  v.  Branin,  2S  N.  J.  L 
484;  McKeen  v.  Northampton  County,  49  Pa.  6Uh 
Whitesell  v.  Northampton  County,  48  Pa.  fiW. 

Shares  of  stock  In  incorporated  companies, 
whether  the  property  of  such  companies  be  tauffi. 
ble  or  intangible,  are  personal  property.  Seward 
V.  Rifling  Sun,  79  Ind.  361.  See  1  Desty,  Taxn.  8S1- 
868. 

Taxation  of  corporate  stock.  See  noU  to  People 
V.  Coleman  (N.  Y.)  12  L.  R.  A.  7(B. 
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f^RH.A  D.  7?.  Co,  V.  DonogMe,  127  111.  27; 
Bt,  Louis  Bridge  <ft  T.  R  Co.  v.  People,  Id.  627; 
People  V.  Coleman,  52  Hun,  93, 115  N.  Y.  178; 
Lee  V.  Siurges,  48  Ohio  St.  153;  People  v.  il/c- 
Carthy,  3  Cent.  Rep.  833,  102  N.  Y.  630;  Peo- 
ple V.  Asten,  1  Cent.  Rep.  770.  100  N.  Y.  597; 
Mumphi'eys  v.  Nelson,  115  111.  45;  R?rfer  v. 
Jioeifford,  B.  L  &  St.  L  R.  Co.  76  111.  561;  Chi- 
cago, B.  d  Q,  R.  Co.  V.  Siders,  88  111.  320;  Chi- 
cago, P.  <fe  8.  W.  R.  Co.  V.  Raymond,  97  111. 
212;  Hamilton  Mfg.  Co.  v.  Massachusetts,  78 
U.  8.  6  Wall.  632,  18  L.  ed.  904. 

Messrs,  George  A.  Kni^^ht  and  A.  W. 
Knifi^ht,  for  appellee: 

The  complaint  avers  that  the  entire  capital 
stock  of  appellee  \?a6  invested  in  tangible  prop- 
erty, all  of  iTvhich  was  listed  and  assessed  for 
taxation;  that  its  capital  stock  represented  its 
tangible  property  and  was  of  the  value  of  it 
and  no  more,  that  it  had  no  surplus  or  accumu- 
lations. This  being  true,  to  tax  all  the  tangi- 
ble property,  under  Us  own  proper  designation, 
and  then  to  tax  the  capital  stock  invested  in 
that  property,  is  to  tax  the  same  property, 
owned  and  held  by  the  same  person,  twice  for 
the  support  of  government.  This  cannot  be 
done  under  our  Constitution  and  laws. 

Const,  art.  10,  §  1;  Loftin  v.  Citisens  Nat, 
Bank,  85  Ind.  345,  846;  Richmond  v.  Scott,  48 
Ind.  568;  Lafayette,  M,  dt  B.  R.  Co.  v.  Geiaer, 
34  Ind.  185;  BrigJit  v.  McCuUough,  27  Ind.  223; 
Rev.  Stat.  1881,  §§  6805,  6308. 

A  statute  which  exempts  the  shares  of  stock 
iwm  taxation  exempts  the  capital  stock  from 
taxation  also. 

King  v.  Madison,  17  Ind.  480;  Cooley,  Taxn. 
312. 

There  are  four  recognized  methods  of  taxa- 
tion of  corporate  interests:  (1)  tax  on  fran- 
chise; (2)  on  capital  stock;  (3)  on  real  and  per- 
sonal property;  (4)  on  shares  of  stocks  in  hands 
of  stockholders. 

Cook,  Stock  &  Stockholders,  g  561. 

The  action  of  the  board  of  equalization  in 
this  case  cannot  be  justified  or  upheld  upon 
the  ground  that  its  assessment  of  appellee's 
stock  is  a  tax  on  the  franchise,  for  the  reason 
that  under  our  tax  laws  the  board  of  equaliza- 
tion has  nothing  whatever  to  do  with  assess- 
ing it. 

Rev.  Stat.  1881,  §§  6803,  6336.  See  also 
Taylor,  Priv.  Corp.  2d  ed.  §  477a;  2  Water- 
man. Corp.  §  251. 

A  tax  assessed  on  the  capital  stock  of  a  cor- 
poration is  a  tax  on  the  property  of  which  such 
capital  is  composed. 

Whitney  v.  Madison,  23  Ind.  385,  836;  Com, 
V.  Standard  Oil  Co,  101  Pa.  119.  See  also 
Fox's  App.  3  Cent.  Rep.  661,  112  Pa.  337; 
Scotland  Co,  v.  Missouri,  L  dkN.  R.  Co,  65  Mo. 
123;  P&>^  ▼.  Badiam,  57  Cal.  594. 

Owe  statute  expressly  forbids  assessing  the 
shares  of  stock  where  the  capital  stock  or  the 
tangible  property  of  the  coiporation  is  assessed. 
Our  law-makers  recognized  this  as  double  tax- 
ation and  hence  expressly  forbade  it. 

State  V.  Cumberiand  d  P.  R.  Co.  40  Md.  22; 
t  Waterman,  Corp.  pp.  880,  331.  See  also  State 
V.  HamHion,  5  Ind.  810;  Fioyd  County  v.  New 
Albany  dh  S.  R,  Co.  11  Ind.  570;  Michigan 
Cent.  R.  Co,  v.  P<yrter,  17  Ind.  380;  Cooley, 
Taxn.  p.  889,  nott  S. 
13  L.  R.  A. 


To  tax  a  bank  on  its  property  and  also  the 
stockholders  on  their  shares,  is  auplicate  taxa- 
tion. 

Gordon  v.  Baltimore,  5  Gill,  231;  Baltimore 
V.  Baltimore  &  0,  R,  Co.  6  Gill,  288. 

The  capital  of  a  corporation  is  represent- 
ed by  the  property  in  which  it  has  be«n  in- 
vested. 

Cooley,  Taxn.  note  1,  p.  225. 

Although  the  State  may  elect  to  tax  either 
the  capital  stock  or  the  real  and  personal  prop- 
erty of  a  corporation,  yet  it  cannot  tax  both. 

2  Waterman,  Corp.  pp.  380,  331,  835,  noU  S 
to  p.  386;  State  v.  Hannibal  4b  St.  J.  R.  Co.  37 
Mo.  265;  Peo^  v.  Badiam,  57  Cal.  594. 

The  capital  stock  takes  its  value  from  what 
remains  of  the  property  after  the  payment  of 
its  debts. 

2  Waterman,  Corp.  p.  320. 

An  offer  to  pay  taxes  is  not  necessary  where 
the  validity  of  every  portion  of  them  is  de- 
nied. 

WeUs  County  Comrs.  v.  Oruver,  116  Ind.  224; 
LogansportY,  MeConnell,  121  Ind.  419:  Cooley, 
Taxn.  pp.  768,  764,  note  1;  Albany  City  Nat. 
Bank  v.  Maker,  9  Fed.  Rep.  884;  Clement  v. 
Et^est,  29  Mich.  19. 

Elliott,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  similar  to  those 
presented  by  the  record  in  Hyland  v.  Brazil 
B,  Coal  Co.  (Ind.),  26  N.  E.  Rep.  672:  but 
there  is  one  material  fact  presented  by  the 
record  now  before  us,  which  was  not  pre- 
sented by  the  record  in  the  case  cited.  Many 
of  the  questions  presented  here  were  decided 
in  the  case  to  which  we  have  referred,  and 
it  is  unnecessary  to  a^ain  discuss  those  ques- 
tions in  detail ;  but  it  is  perhaps  proper  to 
speak  very  briefly  of  one  of  them,  it  was 
not  decided  in  the  case  of  Inland  v.  Brazil 
B,  Coal  Co.  that  a  tax -payer  might  enjoin 
the  collection  of  taxes  where  his  property 
was  subject  to  taxation,  although  part  of  the 
taxes  are  illej^al,  without  tendering  the  part 
for  which  his  propertv  is  liable ;  on  the 
contrary,  it  was  expressly  declared  that  where 
the  property  is  subject  to  taxation,  the  col- 
lection of  the  tax  cannot  be  enjoined  without 
paying  or  tenderiuK  the  amount  for  which 
the  property  is  liable,  although  part  of  the 
amount  levied  may  be  illegal.  The  cases  of 
Logansport  v.  Case,  124  Ind.  254,  and  Morri- 
son V.  Jacoby,  114  Ind.  83,  12  West.  Rep. 
187,  were  there  fully  api)roved  and  so  they 
are  here.  What  was  decided  in  Hyland  y. 
Brazil  B.  Goal  Co.  is,  that  where  the  property 
is  not  subject  to  taxation  at  all,  and  there  is 
no  jurisdiction  to  levy  any  part  of  the  tax 
assessed  on  the  particular  property,  no  tender 
is  necessary.  There  was  no  departure  from 
the  long  and  firmly  settled  doctrine  that 
where  we  property  is  subject  to  taxation, 
but  is  irregularly  assessed,  or  assessed  beyond 
its  value,  a  tender  of  the  amount  for  which 
the  property  is  liable  is  always  indispens- 
able. 

The  fact  which  we  have  said  appears  in 
this  record,  but  was  not  contained  in  the 
record  in  ^fl^nd  v.  Bra^  B.  Coal  Go. ,  supra, 
is  this :    The  schedule  made  out  and  verified 
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by     the     appellee    contains     these    state- 
ments : 

''Actual  value  of  stock  $150,000 

Total  amount  of  indebtedness  ex- 
cept for  the  indebtedness  for  the 
current  expenses,  excluding  from 
such  expense  the  amount  paid  for 
the  purchase  and  improvement  of 
property  284,761 

Assessed  value  of  lands  7,485 

**  "      **  personal  property    27,830 

Total  assessed  valuation  of  all  tan- 
gible property  of  said  Company    85,815." 

It  thus  appears  from  the  appellee's  return 
of  property  for  taxation,  that  the  tangible 
property  is  of  less  value  than  the  capital 
stock :  inasmuch  as  the  actual  value  of  the 
capital  stock  is  $150,000,  while  the  tangible 
property  is  of  the  value  of  $85,815.  This 
fact  clearly  and  decisivelv  discriminates  the 
present  case  from  Hylana  v.  Brazil  B,  Coal 
Co.  insomuch  as  in  that  case,  according  to 
the  confessed  allegations  of  the  complaint, 
the  entire  capital  stock  was  invested  in  and 
represented  by  the  tangible  property  returned 
for  taxation.  We  there  said  that  **  the 
question  whether  an  assessment  may  be  levied 
upon  capital  stock  to  the  extent  to  which  it 
exceeds  in  value  the  tangible  property  is 
not  presented  by  the  complaint;  nor  is  the 
question  whether  corporate  franchises  may 
be  taxed  where  they  have  a  value  over  and 
above  the  capital  stock  presented  for  our  de- 
cision." The  question  which  we  declared 
not  then  before  us  is  now  presented. 

It  seems  quite  clear  that  no  tax-payer  can 
be  twice  taxed  upon  the  same  property,  and 
so  the  authorities  declare.  State  v.  Hannibal, 
da  St.  J.  R.  Co.  87  Mo.  265 ;  Jfeopfe  v.  Badlam, 
57  Cal.  594;  State  v.  CumberUnd,  <§  P.  R. 
Co.  40  Md.  22 ;  Cooley,  Taxn.  225. 

Where  the  property  once  pays  its  full  share 
of  taxes  to  the  State  or  county,  it  cannot  be 
subjected  to  a  greater  burden  for  the  same 
purposes,  although  it  may  be  subjected  to 
special  taxes  in  the  form  of  assessment  for 
local  improvements,  or  to  municipal  corpo- 
ration taxes  in  common  with  other  property. 
Where  there  is  an  attempt  to  doubly  lax 
property,  there  is  a  violation  of  law.  Our 
Statute  provides  that  "in  all  cases  where  the 
tangible  property  of  an  incorporated  company 
is  listed  and  assessed  under  this  Act,  the 
shares  of  capital  stock  of  such  incorporated 
companies  shall  not  be  listed  and  assessed." 
Rev.  Stat.  1881,  §§  6305,  6308. 

This  provision  was  intended  to  prohibit 
double  taxation  and  enforces  the  principle 
stated  by  us.  We  cannot,  however,  hold 
that  the  provision  quoted  is  to  be  considered 
apart  from  other  provisions  of  the  Statute 
and  construed  as  prohibiting  the  taxation  of 
capital  stock  in  all  cases;  on  the  contrary, 
we  hold,  as  was  held  in  Hyland  v.  Brazil  R 
Coal  Co. ,  supra,  that  it  is  to  be  considered  in 
connection  with  other  provisions  of  the  Stat- 
ute, and  that,  when  so  considered,  it  does  not 
exclude  the  taxation  of  capital  stock  where 
it  is  not  invested  in  and  fully  represented  by 
tangible  property  subiected  to  taxation.  If 
the  capital  stock  exceeds  in  value  the  tangible 
property  subject  to  taxation  and  assessed  for 
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taxation,  then,  to  the  extent  of  its  value  in 
excess  of  the  value  of  the  tangible  property, 
it  may  be  listed  and  assessed ;  for  it  is  ap- 
parent that  in  such  a  case  there  is  not  double 
taxation.  It  cannot  be  assumed  that  the 
tangible  property  necessarily  represents  the 
value  of  the  capital  stock,  for  the  business 
of  a  corporation  owning  comparatively  little 
tangible  property  may  be  so  profitable  as  to 
impress  upon  its  stock  a  value  much  beyond 
its  tangible  property ;  or  it  may  be  the  owner 
of  a  franchise  which  gives  the  stock  a  value 
much  fi^reater  than  that  of  the  tangible  prop- 
erty of  which  it  is  the  owner.  A  corporation 
which,  in  its  sworn  return,  values  its  capital 
stock  at  almost  five  times  as  much  as  its 
tangible  property,  cannot  successfully  assert 
that  the  taxation  of  its  tangible  property 
entirely  absolves  its  capital  stock  from  lia- 
bility. It  is,  at  all  events,  entirely  clear 
that  where  it  affirmatively  appears,  as  it  does 
from  the  evidence  in  this  case,  that  the  tan- 
gible property  is  not  equal  to  the  value  of 
ttie  stock,  the  stock  is  taxable  to  the  extent 
that  it  exceeds  in  value  the  tangible  property. 
The  only  evidence  as  to  the  value  of  the 
capital  stock,  as  well  as  the  only  evidence 
of"  the  value  of  the  tangible  property,  was 
that  contained  in  the  tax  list  or  schedule; 
and  that  certainly  does  not  prove,  or  tend  to 
prove  that  there  was  double  taxation,  since 
the  actual  value  of  the  capital  stock  is  shown 
to  exceed  that  of  the  tangible  property  more 
than  $100,000. 

The  record  affirmatively  shows  that  there 
was  authority  in  the  board  of  equalization 
to  act  upon  the  list  returned  by  the  appellee, 
for  there  was  such  a  list  placed  before  it, 
and  the  statute  vests  it  with  jurisdiction  over 
the  subject.  Rev.  Stat.  1881,  §§  6805-6309, 
6357,  6358,  6359;  Hyland  v.  Brazil  B.  Coal 
Co.  supra. 

The  list  showed  that  the  capital  stock  was 
subject  to  taxation  to  the  extent  that  it  ex- 
ceeded in  value  the  tangible  property ;  so 
that  there  was  not,  as  in  Hyland  v.  17w 
Brazil,  B.  Coal  Co.  an  attempt  to  subject 
property  to  taxation  which  was  not  taxable. 
Here  there  was  jurisdiction,  for  here  there 
was  a  list  placed  before  the  board  of  equal- 
ization as  the  law  requires ;  that  list  disclosed 
property  subject  to  taxation,  and  on  that 
property,  the  capital  stock,  the  Statute  ex- 
pressly makes  it  the  duty  of  the  board  to 
place  a  value.  It  may  well  be  doubted 
whether  the  courts  can  interfere  at  all  in  such 
a  case  as  this :  for  the  rule  supported  by  the 
weight  of  authority  is,  that  where  there  is 
jurisdiction  and  no  principle  of  law  is  vio- 
lated, the  valuation  of  the  board  of  equal- 
ization is  conclusive.  Cooley,  Taxn.  747, 
748;  SmaU  v.  Lawrencdmrgh  (Ind.)  (May 
1,  1891).  Pulaski  County  Comrs.  v.  Senn, 
117  Ind.  418.  Three  is  here  no  evidence 
that  the  valuation  of  the  board  was  er- 
roneous ;  and  certainly  no  reason  for  setting 
it  aside,  even  if  the  courts  had  power  to  do 
so.  If  the  board  had  placed  a  much  greater 
value  upon  the  capital  stock  than  that  fixed 
by  the  appellee  in  the  schedule,  its  action 
could  not^  under  the  rule  referred  to,  be  dis- 
turbed, unless  it  was  made  to  appear  that 
some  principle  of  law  was  violated  ;  but  the 
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board  did  not  iDcrease  the  valuation ;  on  the 
contrary,  it  placed  the  value  of  the  caoital 
stock  at  $60,000,  and  from  this  deducted  the 
value  of  the  tangible  property,  $27,830 ;  thus 
leaving  subject  to  taxation  $82,170  as  the 
value  of  the  capital  stock. 
The  trial  court  erred  in  finding  for  the  ap- 


pellee upon  the  evidence  adduced ;  for  upon 
that  evidence  the  law  is  with  the  appellants. 

Judgment  reversedy  tnth  instruetunu  to  atoard 
a  new  trial. 

ColTey,  Ch.  J.,  did  not  take  any  part  in 
the  decision  of  this  case. 
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1.  A  cotton  comprem  company  which 
receives  cotton  fbr  compression  ajid 
stora^  under  a  contract,  either  ezprees  or  im- 
plied from  usage,  to  Insure  the  same  to  its  full 
value  for  the  owners*  benefit  Is  liable  to  the  latter 
for  its  tuU  value  in  case  it  is  destroyed  by  fire 
while,  through  the  company  *8  negligence,  it  re- 
mains uninsured,  although  the  company  is  free 
from  negligence  in  caring  for  it. 

S.  A  carrier  which  by  contract  or  by 
uat^ge  selects  a  compress  company  as 
its  tagent  to  receive  cotton  that  is  to  be  shipped 
over  its  road,  and  Issues  bills  of  lading  therefor  on 
presentation  of  the  compress  company  *s  receipts, 
is  in  possession  of  the  cotton  when  the  bill  of  lad- 
ing has  been  executed  so  as  to  be  liable  for  its  loes 
by  fire. 

8.  The  ordinary  exemption  clause  in  a 
bill  of  lading*  exempting  the  carrier  from  lia- 
bility of  the  shlpper*s  property  by  fire  will  not 
cover  cotton  while  in  the  warehouse  of  a  com- 


press company  which  has  received  it  as  the  agent 
of  the  carrier. 
4.   Carriers  making  a  throngh  contract 
for    the    shipment    of   merchandise. 

whether  through  an  initial  line  agreeing  to  ship 
beyond  it^  own  road  or  through  a  transportatioo 
company  having  no  line  of  its  own,  but  simply 
authorized  to  ship  over  connecting  lines,  may  in- 
sert therein  a  fire  exemption  clause,  although  no 
offer  is  made  to  assume  the  risk  for  additional 
compensation,  since  there  is  no  common-law  lia- 
bility to  make  the  through  shipment. 

6.  If  one»  who  delivers  his  cotton  to  a 
compress  company  under  an  agree- 
ment by  the  latter  to  procure  insurance  on  it 
does  not  rely  on  the  obligation  so  imposed,  but 
procures  other  insurance  thereon  in  solvent  com- 
panies, he  cannot,  in  case  of  the  destruction  of  the 
cotton,  recover  from  the  compress  company  be- 
cause of  its  failure  to  procure  insurance. 

6*  Where  a  compress  company  fkUs  to 
comply  with  its  agreement  to  pr«»eare 
insurance  on  cotton  which  it  has  received  as 
agent  for  a  carrier,  and  the  cotton  is  destroyed, 
covered  only  by  insurance  procured  by  ita  owner, 
if  the  owner^s  insurer  pay  the  loss  the  amount 
may  be  recovered,  for  its  benefit,  from  the  carrier 
if  he  1b  unprotected  by  an  exemption  contract,  or 
from  the  compress  company  if  the  cotton  was  de- 


NOTB.— Oommon  carrier  may  limit  hia  responai' 
tf^ity  hy^speciai  agreement, 

A  common  carrier  is  bound  to  transport  for  a 
reasonable  remuneration,  and  If  he  offers  to  do  so 
and  at  the  same  time  offers  to  carry  on  condition 
thiit  be  shall  assume  no  liability,  and  holds  forth, 
as  an  inducement,  a  reduction  of  price,  or  some 
additional  advantage  which  he  does  not  give  to 
those  who  employ  him  with  a  common-law  liability, 
the  conditions  thus  offered  are  reasonable.  Peek's 
Case,  10  H.  L.  Gas.  478. 

A  contract  exempting  the  carrier  from  liability 
for  a  loss  by  fire  not  due  to  negligence,  and  based 
upon  a  sufllcient  consideration,  the  shipper  having 
the  right  to  elect  between  a  liability  with  or  with- 
out the  fire  clause,  is  valid.  Dillard  v.  Louisville 
&N.  R.  Ck>.  2  Lea,  288;  Louisville  &  N.  R.  Ck).  v.  Gil- 
bert, 7  L.  R.  A.  102, 88  Tenn.  4au. 

The  authorities  are  practically  unanimous  con- 
cerning a  loss  by  fire  under  a  bill  of  lading  con- 
taining a  fire  clause,  and  they  establish  the  iden- 
tical relation  of  bailor  or  bailee.  Hutchinson, 
Carr.  767.768:  Bchouler,  Bailm.  tS  480, 478,  678;  2  Am. 
ft  Bng.  Bncyclop.  Law,  004,  and  authorities  cited; 
Memphis  &  C.  R.  Co.  v.  Reeves,  77  UrB.  10  Wall.  176, 
10  L.  ed.  000;  Clark  v.  Barnwell,  58  U.  S.  12  How.  274, 
18  L.  ed.  065:  Western  Transp.  Co.  v.  Downer,  78 
U.  8.  11  WaU.  120,  20  L.  ed.  160;  Wheeler,  Carr. 
254.255. 

Clauses  similar  to  those  considered  in  the  princi- 
pal case,  when  based  upon  a  sufllcient  considera- 
tion, have,  by  the  Supreme  Court  of  the  United 
States,  been  held  to  be  valid,  and  to  protect  the 
company  from  liability  for  loss  by  fire,  caused  oth- 
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erwise  than  by  the  negligence  of  the  company  or  its 
agents.  York  Mfg.  Co.  v.  Illinois  Cent.  R.  Co.  70 
U.  S.  3  WalL  107, 18  L.  ed.  170;  Dillard  v.  Louisville 
&  N.  R.  Co.  2  Lea,  288.  In  the  case  last  cited  ihc 
court  said:  '*A  lower  rate  of  freight,  or  some- 
thing equivalent,  will  be  a  sufficient  consideration 
for  the  stipulation.'*  DUlard  v.  Louisville  ft  N.  R. 
Co.  2  Lea,  208. 

It  is  now  well  settled  that.*the  common-law  lia- 
bility of  carriers  may  be  limited  by  special  con- 
tract, even  to  the  extent  of  denuding  them  of  the 
character  of  insurers,  except  as  against  their  own 
negligence,  and  the  limitation  may  be  embraced  in 
the  bill  of  lading.  To  be  valid,  it  must  be  fairly 
obtained,  and  Just  and  reasonable.  Under  the 
English  Railway  and  Canal  Traffic  Act  of  1854,  such 
stipulations  are  called  ''  conditions  "  and  are  up- 
held only  when  they  are  .  .  .  Just  and  reasonable.'* 
The  same  criterion  is  uniformly  applied  in  this 
country,  and  no  limitations  of  the  carrier's  com- 
mon-law .liability  will  afford  protection  unless 
^'  Just  and  reasonable"  in  the  eyes  of  the  law.  New 
York  Cent  R.  Co.  v.  Lockwood,  84  U.  S.  17  WaU. 
867, 21  L.  ed.  627:  Hart  v.  Pennsylvania  R.  Co.  112  V. 
S.  888. 28  L.  ed.  720;  Marr  v.  Western  U.  Toleg.  Co. 
86  Tenn.  542. 

The  burden  of  proving  the  reasonableness  of  a 
condition  lies  upon  the  company.  The  most  cogent 
evidence  in  favor  of  reasonableness  is  to  show  that 
the  condition  was  not  forced  upon  the  customer, 
but  that  he  had  a  fair  alternative  of  getting  rid  of 
the  condition,  and  yet  agreed  to  it.  Redman,  Carr. 
2d  ed.  p.  66,  citing  Lewis  v.  Great  Western  R.  Co.  47 
L.J.N.8.Q.  B.181. 
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atroyed  througrb  its  negUgeDce;  but  no  recover)' 
can  be  had  because  of  the  compress  company^s 
failure  to  procure  insurance. 

'T.  Any  advaacement  of  money  by  an  in- 
rarer  to  the  assured  for  the  loss  of  property 
in  possessloti  of  a  bailee  who  had  failed  to  comply 
with  his  aflrreement  to  procure  insurance  on  it, 
which  recognizes  the  insurer's  liability  for  the 
loss,  constitutes  a  payment  so  as  to  prevent  a  re- 
covery for  the  bailee's  failure  to  procure  insur- 
ance, whether  the  advancement  was  a  loan  to  be 
repaid  upon  reopvery  flrom  the  V^^^t  ^^  ^^^ 
borrowed  from  a  third  person  on  the  insurer^s 
credit,  or  was  provided  for  in  the  insurance  con- 
tract. 

S.  The  tailing  of  an  obligattonby  an  in- 
sorer*  in  complying  with  its  contract  to,  in  case 
of  loss,  advance  money  to  the  assured  pending  the 
collection  of  the  claim  from  the  one  primarily  li- 
able, for  a  return  of  the  money,  not  if  the  insurer 
was  not  liable,  but  in  case  some  other  person 
should  prove  to  be  so,  will  be  held  to  be  a  conces- 
sion of  liability  on  the  part  of  the  insurer. 

H.  The  dates  of  the  policies,  and  not  the 
times  of  attachment  of  the  risks,  must 
govern  in  determining  the  priority  of  insurance 
under  a  clause  in  an  open  policy  providing  that 
insurance  "prior  in  date  to  this  policy"  shall  be 
first  applied  in  payment  of  a  loss. 

10.  Where  a  bailee's  agent,  under  eon- 
tract  to  procure  insurance  on  the  prop- 
erty, insures  only  part  of  it  for  the  benefit 
of  itself,  its  principal  and  the  owners,  and  part  of 
the  owners  Insure  their  interests  in  a  separate 
company  for  their  own  benefit,  in  case  of  loss,  the 

!  first  insurance  will  be  applied  to  the  risks  covered 
by  it  alone,  to  wit:  those  of  the  bailee  and  owners 
uninsured  by  the  other  company  and  thus  ind- 
dentaUy  to  the  benefit  of  the  agent,  before  con- 
tribution will  be  enforced  in  favor  of  the  second 
insurer  towards  paying  the  loss  of  the  owners  in- 
sured by  it. 

1 1.  Where,  in  attempting  to  remove  a 
car  loaded  with  merchandise,  fk*om  the 
proximity  of  a  burning  building,  a  draw- 
bar breaks,  in  consequence  of  which  the  fire 
reaches  and  destroys  tbe  merchandise,  the  carrier 
is  liable  for  its  loss,  notwithstanding  a  clause  in 
the  bill  of  lading  exempting  it  trom  liability  for 
loss  by  fire,  unless  it  can  show  that  the  breakage 
was  caused  by  a  latent  defect  or  other  cause  suffi- 
cient to  excuse  It. 

1 8.  No  rights  of  a  shipper  growing  out 
of  a  contract  between  the  carrier  and 
its  agent  that  the  latter  shall  procure  insurance 
on  the  sbipper^s  property  while  in  its  possession 
as  such  agent,  can  be  adjusted,  as  between  the 
shipper  and  agent,  in  case  of  the  loss  of  the  prop- 
erty by  fire,  unless  the  carrier  has  been  sued  and 
its  liability  for  tbe  loss  established. 

(June  5, 1891.) 

CROSS-APPEALS  from  s  decree  of  the 
Chancery  Court  for  Shelby  County  in  a  suit 
brought  to  recover  tbe  value  of  certain  cotton 
which  was  destrcnred  by  fire  while  in  the  pos- 
sessioD  of  tbe  defendant  storage  company  as 
agent  for  certain  transportation  companies. 
Modified  and  aprmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mestrs.  Julius  A.  Taylor  and  W.  H. 
Carroll,  for  complainants,  R.  H.  Deming  & 
18  L.  R.  A. 


Co.,  The  Jackson  Co.,  Tremont  &  Suflfolk 
Mills,  Dwight  Mfg.  Co.,  E.  H.  Coates  &  Co., 
Whitefleld  Mills,  Union  Mfg.  Co.,  Hooper  & 
Bufflngton  Shove  Mills,  Providence  Washing- 
ton Ins.  Co..  and  Lancaster  Mills: 

The  limitation  of  the  carrier's  liability  by 
contract  is  necessarily  confined  to  tbe  services 
contracted  for,  and  the  carriers  who  were  par- 
ties to  it. 

Babcock  v.  Lake  &wre  d  M.  8,  R,  Co,  49  N. 
Y.  496,  497. 

The  bill  of  lading  of  defendants  does  not 
give  the  privilege  of  compressing,  or  embrace 
the  peril  of  a  fire  except  transportation  fire 
perils. 

See  Bobinson  v.  Merchants  Despatdi  Trantp, 
Co,  46  Iowa.  470. 

Exemptions  must  be  clearly  and  unambigu- 
ously expressed. 

Hutchinson,  Carr.  §§  275.  276. 

It  cannot  be  ruled  that  a  peril  entirely  dis- 
tinct from  the  transportation  perils  is  to  be  in- 
terpolE^d  into  contracts  for  transportation  un- 
less they  are  to  be  read  in  the  light  of  a  local 
usage  known  and  assented  to.  The  contract 
should  be  construed  very  strictly,  and  where  it 
in  terms  embraces  only  a  portion  of  the  risks 
of  transportation,  responsibility  in  other  re- 
spects should  be  held  as  at  common  law. 

2  Redfield,  Carr.  p.  82:  Merchants  Bank  v. 
Union  E,  d  Transp,  Co.  69  N.Y.  873;  Western 
Union  R.  Co.  v.  Wagner,  65  111.  197;  Liverpool 
db  G.  W.  8. 8.  Co.  V.  Phenix  Ins.  Co.  129  U.  S. 
441.  32  L.  ed.  792. 

In  New  York  a  carrier  may  stipulate  against 
a  liability  for  a  loss  by  negligence.  A  consid- 
eration of  the  adjudged  cases  in  that  State  will 
lead  to  the  conclusion  that  a  loss  by  fire  in  a 
press  is  not  within  the  conditions  of  the  con- 
tracts expressed  in  the  general  bill  of  lading. 

HolsappU  V.  Rome,  W.  <fc  0.  R.  Go.  86  N.  Y. 
278;  Magnin  v.  Dinsmore,  56  N.  Y.  168. 

When  the  particular  dangers  or  risks  against 
which  the  carrier  has  specially  guarded  him- 
self are  preceded  by  general  or  more  compre- 
hensive words  of  exemption,  the  former  are  to 
be  construed  to  embrace  only  occurrences  ^us- 
dem  generis  with  those  subsequently  enume- 
rated, unless  there  he  clear  intent  to  the  con- 
trary. 

Hutchinson,  Carr.  §  275:  8t.  Louis  db  8.  E. 
R.  Co.  V.  8mvck,  49  Ind.  802;  Barter  y.  Wheel- 
er, 49  N.  H.  9. 

If  there  was  an  established  custom  by  which 
it  was  generally  understood  by  carriers  and 
shippers  that  when  there  was  a  general  excep- 
tion against  a  loss  by  fire  in  a  bill  of  lading  it 
included  as  well  the  peril  of  a  fire  at  or  in  a 
press,  as  it  did  those  attending  transportation, 
it  would  not  be  binding  on  those  appellants  to 
whom  it  was  not  known. 

Lawson,  Carr.  §  125;  Orissom  v.  Commercial 
Nat.  Bank,  8  L.  R.  A.  273.  87  Tenn.  868. 

The  rule  "  the  expression  of  the  one  is  the 
exclusion  of  the  other,"  limits  the  "fire  clause" 
of  the  Blue  Line  bill  of  lading  to  fires  "  in 
transit,"  %  e,,  those  which  occur  while  cotton  is 
being  transported  and  to  fires  at  stations,  i.  e., 
at  the  depots  or  station  houses  of  the  railways. 
Lawson.  Carr.  §  161. 
Under  the  circumstances  the  condition  limit- 
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ing  the  carrier's  liability  for  loss  by  fire  in  a 
press  is  not  valid,  nor  supported  by  any  con- 
sideration. 

Is  a  condition  valid  that  the  carrier  shall  not 
be  liable  for  a  loss  by  fire  while  the  cotton  is  in 
a  press,  where  it  was  lodged  for  compression 
by  such  carrier,  for  its  benefit,  when  the  costs, 
i,  e„  insurance,  compression,  warehousing, 
and  loading  on  cars  are  charged  as  part  of  the 
freight  in  the  tariff  of  the  carrier,  and  col- 
lected from  owners? 

The  defense  relied  on  to  sustain  the  reason- 
ableness of  this  exception  is,  it  is  contained  in 
a  through  contract.  The  argument  is,  that 
any  such  condition  inserted  in  a  through  con- 
tract is  reasonable  because  the  carrier  need  not 
make  one.  The  argument  in  support  of  it  has 
no  merit. 

New  York  Cent.  B.  Go,  v.  Loektooad,  84  U. 
8.  17  Wall.  857,  21  L.  ed.  627. 

The  shippers  in  this  case  could  not  have  had 
a  common-law  contract  if  they  had  desired. 
The  carrier  cannot,  by  a  valid  stipulation, 
contract  against  liability  for  his  or  his  servants* 
neglijirence;  neither  can  he  limit  liability  under 
circumstances  that  render  the  limitation  unjust 
and  unreasonable. 

Ibid,;  Merchants  Dispatch  Transp,  Co.  v. 
Bloch,  86  Tenn.  897. 

It  is  not  every  special  contract  that  is  effec- 
tive. To  be  valid  it  must  be  fairlv  obtained, 
founded  upon  a  consideration,  and  be  just  and 
reasonable. 

Louismlle  <fe  If.  R,  Co.  v.  OUbert,  7  L.  R.  A. 
162, 88  Tenn.  480;  New  York  Cent.  R,  Co,  v. 
Lockwood,  supra:  HartY,  Pennsylvania  R.  Go. 
112  U.  8.  888,  28  L.  ed.  720;  Marr  v.  Western 
U.  Teteff,  Co.  86  Tenn.  542;  Merchants  Dis- 
patch  Transp,  Co,  v.  Bloch,  supra. 

The  shipper  should  have  the  alternative  of 
shipping  under  the  common-law  liability,  or  a 
less  or  restricted  liability,  at  bis  option. 

Peek's  Case,  10  H.  L.  Cas.  478;  LouisviUe  A 
N,  R,  Co,  V.  Qilbert,  supra;  Manchester,  S.  d  L, 
R.  Co,  V.  Brown,  L.  R.  8  App.  Cas.  708;  Beat 
V.  Simth  Devon  R.  8  Hurist.  &  C.  887-842; 
The  Montana,  129  U.  S.  897, 82  L.  ed.  788. 

A  condition  to  be  reasonable  must  be  coupled 
with  compensating  advantages. 

Clayton  v.  Corby,  2  Ad.  &  El.  819. 

It  may  not  contravene  public  policy. 

Bnd, 

It  must  be  fairly  obtained. 

Booth  V.  NortJteastem  R,  Co,  L.  R.  2  Exch. 
178. 

The  common- law  and  charter  duty  required 
the  several  carriers  to  carry  and  to  have  ade- 
quate facilities  for  the  transportation  of  the 
cotton  destroyed  in  the  compress  fire. 

Scofidd  V.  Lake  Shore  <fc  M.  8,  R.  Co.  2  In- 
ters.  Com.  Rep.  67. 

The  measure  of  carriers'  duty  to  transport 
goods  is  determined,  not  by  the  line  of  car- 
riers* railways,  but  by  the  public,  and  pro- 
fessed habits  of  such  carriers.  He  is  bound  to 
carry  goods  from  and  to  such  places  as  his  pub- 
lic profession  has  connected  his  trade  with. 

Browne,  Carr.  §  290. 

Carrying  beyond  his  own  line,  or  guarantee- 
ing a  tlirough  rate  of  freight,  may  furnish  an 
adequate  consideration  for  limitations  upon  his 
common-law  liability,  but  neither  of  those  cir- 
cumstances affects  the  conditions  of  limitation. 
18  L.  R  A. 


If  it  were  otherwise,  then  the  limitation  would 
not  be  dependent  upon  its  being  just  and  rea- 
sonable, but  on  its  being  in  a  bill  of  lading 
granted  by  a  carrier  for  transportation  of  goods 
eyond  its  own  line. 

it  would  consequentlv  follow  that  a  provis- 
ion exempting  carriers  from  liability  for  neg- 
ligence would  be  valid  if  the  contract  was  ta 
transport  the  eoods  beyond  carrier's  line.  That 
condition  of  limitation  is  not  valid,  because  it 
is  not  a  reasonable  one. 

Bast  Tennessee,  V,  d  O,  R.  Co,  v.  Nelson^ 
1  Coldw.   272;  Southern  Exp.  Go.  v.  Womaefc^ 

1  Heisk.  256;  Nashville  d  C,  R.  Go.  v.  Jackson,. 
6  Heisk.  271 ;  DiUard  v.  LouisviOe  AN.R,Co, 

2  Lea,  288;  Merchants  Dispatch  Transp.  Co,  v. 
Bloch,  supra. 

The  several  carriers  en^ged  in  the  traffic  of 
cotton  each  had  its  own  hne;  but  in  connection 
with  other  lines  of  an  association  of  carriers,, 
continuous  lines  were  formed,  for  which  car- 
riers' agents  solicited  shipments  and  granted 
through  bills  of  lading  for  one  sum,  that  con- 
signees paid,  and  the  carriers  divided  among 
them;  therefore  as  to  third  parties  with  whom 
they  contracted,  the  several  carriers  in  associa- 
tion arc  liable  for  a  loss  taking  place  on  any 
part  of  the  whole  line. 

Barter  v.  Wheder,  49  N.  H.  9;  Bradford  v. 
South  Carolina  R.  Co,  7  Rich.  L.  201;  Cincin- 
nati, H,  di  D.  R.  Co.  V.  SpraU,  2  Duvall,  4: 
Nashua  Ijock  Co.  v.  Worcester  db  N,  R.  Co.  48 
N.  H.  339;  Chouteau^  v.  Leech,  18  Pa.  224; 
Baltimore  dt  P.  8.  B,  Co.  v.  Brown,  54  Pa. 
77;  HaH  v.  Rensselaer  db  S.  R.  Co,  8  N.  Y.  87; 
EvansviUe  db  C,  R.  Co,  v.  Androscoggin  Mills, 
89  U.  8.  22  Wall.  594,  22  L.  ed.  724;  Ogdens- 
burg  db  L.  C.  R.  Co,  v.  Prait,  89  U.  8.  22  Wall. 
128,  22  L.  ed.  827;  Coates  v.  United  States  Exp^ 
Co.  45  Mo.  288;  Oass  v.  New  York,  P.  dt  B.  R 
Co.  99  Mass.  220;  Aigen  v.  Boston  db  M,  R,  Co, 
182  Mass.  428. 

Being  thus  associated  they  are  obligated  to 
carry  cotton  through  from  Memphis  to  eastern 
points  by  their  vocation  and  holding  out. 

Merchants  Dispatc/i  Tranep,  Co.  v.  Bloch,  86 
Tenn.  898;  New  York  Cent,  R.  Co,  v.  Lockwood, 
84  U.  8.  17  Wall.  857, 17  L.  ed.  627;  Atchison, 
T,  db  S,  F,  R,  Co.  V.  Denver  dN.  0,  R.  Co.  110 
U.  8.  680,  28  L.  ed.  296. 

If  the  carrier  demands  and  receives  com- 
pensation additional  to  that  usually  charged 
for  transportation  with  restricted  risk,  the 
agreement  for  restriction  would  seem  to  be 
nudum  pactum, 

Wheeler,  Carr.  228,  224;  Buckland  v.  Ad- 
ams Exp,  Co.  97  Mass.  124;  Perry  v.  Thomp- 
son, 98  Mass.  249:  FiUdtrown  v.  Grand  Trunk 
R.  Co,  55  Me.  462. 

The  test  of  the  right  to  appropriate  the  pro- 
ceeds of  the  insurance  is  determinable  upon 
the  interest  of  the  bailee  in  the  property.  The 
policies  supply  the  place  of  the  property. 

StiUweU  V.  Staples,  19  N.  Y.  406;  1  Wood. 
Ins.  g§  269,  297. 

If  a  carrier  is  not  liable  for  the  loss,  he  has 
no  right  to  share  in  the  proceeds,  because  h& 
has  no  interest. 

Fire  Ins.  Asso.  of  England  v.  Merchants  db 
M.  Transp,  Go,  6  Cent.  Rep.  487,  66  Md.  889; 
California  Ins,  Co,  v.  Union  Comp,  Co,  188 
U.  8.  416,  88  L.  ed.  788. 

The  policies  are  not  worded  so  as  to  cover 
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even  the  liability  of  the  Merchants  Cotton 
Press  &  Storage  Company. 

Bogen  v.  Traders  Ins,  Co,  6  Paige,  690,  8L. 
ed.  1114. 

Insurance  by  shippers  and  by  the  carriers 
does  not  entitle  one  lot  of  insurers  to  contribu- 
tion from  the  other. 

BoyBter  v.  Boanoke,  N.  d  B.  8.  B.  Co.  36 
Fed.  Rep.  492;  California  Ins,  Go,  v.  Case,  su- 
pra. 

The  first  beneficiaries  of  the  compress  poli- 
cies are  the  railroads,  who  are  liable  for  the 
cotton  destroyed  by  the  fire. 

North  British  Ins,  Co.  v.  London,  L,  d  Q,  Ins, 
O^.  L.R.  oCh.  Div.  581. 

Messrs,  H.  C.  Warinner,  C.  W.  Fray- 
mmr^  and  Beard  ft  Clapp  also  for  complain- 
ants. 

Messrs,  WUliam  BE.  Randolph  ft  Son 
and  Oantt  ft  Patterson,  for  the  Blue  line, 
defendant: 

The  cotton  was  in  the  exclusive  custody  and 
control  of  the  Merchants  Cotton  Press  &  Stor- 
s^  Company  when  destroyed  by  fire,  the  Blue 
Line  had  no  possession  of  it,  or  control  over  it, 
and  the  transportation  it  undertook  by  its  bills 
of  lading  had  never  been  begun,  and  conse- 
quently there  is  no  liability  on  the  Blue  Line 
for  the  cotton. 

8t,  Louis,  L  M.dsS.B  Co.  v.  Knight,  122  U. 
8.  79,  30  L.  ed.  1077;  Calftyrnia  Ins.  Co,  v.  Un- 
ion Comp,  Co.  188  U.  8.  887,  33  L.  ed.  780;  8t. 
Louis,  L  M.  di  8.  B,  Co.  v.  Commercial  Union 
Ins.  Co.  189  U.  8.  228,  85  L.  ed.  154. 

Proof  of  the  mere  fact  of  the  loss  of  the  cot- 
ton by  fire,  without  more,  raises  no  presumption 
of  negligence  against  the  carrier,  and  the  plain- 
tiff must  in  such  a  case  aver  and  prove  affirm- 
atively that  the  loss  bv  fire  resulted  from  the 
carrier's  negligence,  before  he  can  have  a  re- 
covery. 

LouistiUe  d  N,  B.  Co,  v.  Manchester  Mills, 
88  Tenn.  658. 

A  common  carrier  may  by  actual  expressed 
contract  to  that  effect,  clearly  made,  devest 
himself  of  all  responsibili^  for  loss  of  his  con- 
signor's goods  by  any  fire  happening  without 
his  own  fault. 

Schouler,  Bailm.  p.  454;  York  Mfg.  Co.  v. 
lUinois  Cent.  B.  Co.  70  U.  8.  8  Wall.  104,  18 
L.  ed.  170;  New  York  Cent.  B.  Go.  v.  Lock- 
wood,  84  U.  8.17  Wall.  876,  877,  21  L.  ed.  689; 
LouiseiUe  d  N.  B.  Co.  v.  Manchester  Mills,  su- 
pra. 

The  cotton  destroyed  was,  by  the  consent  of 
the  owners,  and  indeed,  by  their  own  act,  in  a 
warehouse  or  compress,  and  subject  to  the  con- 
trol of  the  Compress  Company,  and  no  duty 
or  responsibility  of  any  carrier  had  in  fact 
attached,  or  could  in  the  nature  of  thmgs  at- 
tach. 

BuUer  v.  Bast  Tennessee  d  B,  B,  Co,  8  Lea, 
82. 

Throujzh  transportation bevond  the  terminus 
of  the  railroad  of  the  railroad  company  under- 
taking the  carriage,  as  well  as  a  lower  rate  of 
freight,  is  a  sufficient  consideration  for  the  stip- 
ulation for  the  exemption. 

DiOard  v.  LouisviUe  d  N.  B.  Co.  2  Lea,  288; 
Louisville  d  N  B.  Co,  v.  Manchester  Mills,  su- 
pra; Louisville  d  N.  B.  Co.  v.  Gilbert,  7  L.  R. 
A.  162,  88  Tenn.  480. 

The  carrier  need  not  in  every  case  show  that 
13  L.  R.  A. 


he  made  a  special  offer  to  carry  under  his  com- 
mon-law liability  in  order  to  render  a  special 
contract  exempting  him  from  that  liability 
valid. 

Louisville  d  N.  B.  Co.  v.  8oweU  (Tenn.) 
March  3,  1891. 

In  Louisville  d  N.  B.  Co,  v.  Oilbert,  7  L.  R. 
A.  162,  88  Tenn.  484,  435.  the  court  spoke  only 
"of  a  company  standing  before  the  public  as  a 
common  carrier,  and  enjoying  advantages  and 
franchises  as  such,"  and  applied  to  a  carrier  so 
circumstanced  the  rule  ''that  he  must  be  ready 
to  do  the  business  of  a  common  carrier  with  the 
full  measure  of  responsibility  imposed  by  the 
common  law." 

In  the  present  case  the  Blue  Line  is  not  such 
a  common  carrier.  Where  it  appears  that  the 
goods  had  been  destroyed  by  fire  when  in  the 
actual  custody  and  control  of  a  oerson  other 
than  the  earner,  the  carrier  neea  not  prove 
affirmatively  that  he  was  not  responsible  for 
the  fire. 

Louisville  d  N,  B.  Co.  v.  Manchester  Mills 
supra;  Lancaster  Mills  v.  Merchants  C.  P.  <r 
8.  Co,  89  Tenn.  1. 

Mr.  Thomas  H.  Jackson,  for  Phcenix 
Insurance  Co.,  defendant: 

The  insertion  in  the  marine  policies  of  the 
clause  intended  to  prevent  shippers  from  ac- 
cepting bills  of  lading  with  what  is  known  as 
the  insurance  subroraition  clause  releases  the 
companies  from  liability  for  cotton  covered  by 
Blue  Line  bills  of  lading  which  contained  the 
subrogation  clause. 

Inman  v.  South  Carolina  B  Co.  129  U.  8. 
132,  32  L.  ed.  615. 

The  assured  warranta  that  the  policies  are 
not  to  cover  the  common-law  liability  of  the 
common  carrier. 

The  peril  of  a  fire  in  transit,  or  at  stations,, 
or  depots  or  in  presses  or  warehouses  or  on 
landings  or  wharves  at  pointa  of  delivery,  be- 
fore delivery,  is  one  for  which  the  carrier  issu- 
ing the  bill  of  ladinff  is  liable  at  common  law» 
whether  caused  by  his  negligence  or  by  an  ac- 
cident as  to  which  he  is  without  fault. 

California  Ins.  Co.  v.  Union  Compress  Co. 
183  U.  8.  387,  33  L.  ed.  780;  The  Lancaster 
Mills  Case,  supra;    8chouler,  Bailm.  J  411. 

The  peril  which  destroyed  the  ^plaintiffs'  cot- 
ton is  not  one  covered  by  the  marine  policy. 

8ee  18  Ins.  L.  J.  483. 

The  warranty  is  an  agreement  antecedent  to- 
the  contracts  evidenced  by  the  bills  of  lading,, 
and  therefore,  if  there  was  contained  in  each 
of  them  a  subsequent  agreement  that  the  car- 
riers should  have  the  benefit  of  the  insurance 
by  subrogation,  the  policy  would  be  void. 

Carstairs  v.  Mechanics  d  T.  Ins.  Co.  18  Fed. 
Rep.  478;  Wheeler,  Carr.  840. 

For  insuring  this  specific  risk  the  fire  insur- 
ers received  an  adequate  premium,  and  the 
Merchants  Cotton  Press  &  storage  Company, 
for  their  superadded  obligation  to  effect  full 
insurance,  also  received  compensation,  for  their 
charges  i  Deluded  it. 

Coatei^  Case,  90  Tenn. — ;  California  Ins, 
Go.  V.  Union  Compress  Co.  supra. 

The  clause  on  the  margin  does  not  necessarily 
control  the  interpretation  nor  destroy  the  lim- 
itation contained  in  the  clause  covering  a  fire 
risk  on  shore. 

All  the  stipulations  in  a  policy,  both  printed 
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and  written,  are  to  be  given  effect  if  it  can  be 
done  without  defeating  the  written  stipula- 
tions. 

Q<m  V.  Citizens  Ins.  Co.  18  La.  Ann.  97; 
Barget  v.  Orient  Mut.  Ins.  Co.  8  Bosw.  885: 
Siettiner  v.  Granite  Ins.  Co.  5  Duer,  594;  1 
Wood,  Fire  Ins.  p.  148. 

Under  the  marine  policy  covering  freight  **at 
and  from,"  the  risk  ordinarily  begins  when  the 
freight  is  contracted  for  shipment. 

mint  V.  Flemyng,  1  Bam.  &  Ad.  45.  See 
Marine  Iris.  Co,  y.  St.  Louis,  I.  M.  <fi  8.  R. 
Co.  41  Fed.  Rep.  648. 

The  proofs  sustain  the  wrongful  delay  and 
detention,  the  unreasonable  length  of  time 
which  the  cotton  was  detained,  and  the  car- 
rier in  fault  is  liable  and  so  are  the  fire  insur- 
ers. 

Phanix  Ins.  Co.  of  Brooklyn  v.  Erie  db  W. 
Transp.  Co.  117  U.  8.  824,  29  L.  ed.  879;  Cali- 
fornia Ins.  Co.  V.  Union  Compress  Co.  133  U. 
S.  414,  88  L.  ed.  787. 

Enhancing  the  risks  or  varying  from  them 
discharges  the  underwriters  from  their  liability 
for  loss. 

1  Phillips,  Ins.  §  979. 

The  doctrine  of  deviation  is  applicable  to 
river  and  lake  navigation. 

Qaxzam  v.  Ohio  Ins.  Co.  Wright  (Ohio)  202; 
Jolly  V.  Ohio  Ins.  Co.  1  Ohio,  589. 

An  unreasonable  delay  in  performing  the 
voyaj^e  insured  will  discharge  a  policy  of  ma- 
rine insurance. 

Chitty  V.  Selwyn,  2  Atk.  859;  Palmer  v. 
Marshall,  8  Bing.  101;  Odier  v.  Jennings,  1 
Campb.  505;  Smith  v.  Surridge,  4  Esp.  25; 
Hvll  V.  Cooper,  14  East,  479;  Mount  v.  Lar- 
kins,  8  Bing.  122;  Park,  Marine  Ins.  71,  72. 

The  manne  insurance  policies,  in  order  to 
be  required  to  contribute  to  this  loss,  must 
cover  the  same  risks  and  upon  the  same  in- 
terest in  the  cotton  and  in  favor  of  the  same 
person  as  the  fire  poliines. 

California  Ins.  Co.  v.  Union  Compress  Co. 
188  U.  S.  421,  88  L.  ed.  789;  Iforth  British  A 
M.  Ins.  Co,  V.  London,  L.  db  G.  Ins.  Co.  L.  R. 
5  Ch.  Div.  569;  Wood,  Fire  Ins.  1st  ed.  852; 
Lowell  Mfg.  Co.  v.  Safeguard  If.  Ins,  Co.  88  N. 
Y.  591. 

Messrs.  Metcalf  ft  Walker,  Holmes 
Ciimmlnyi  and  Turlejr  ft  Wrig^ht  also 
for  defendants. 

Snod^ass*  J.,  delivered  the  opinion  of 
the  court : 

At  the  last  term  of  this  court  two  cases, 
Lancaster  MiUs  v.  Merchants"  Cotton- Press  <fc 
Storage  Co.  and  Coates  v.  Meixhants'  Cotton- 
Press  iSb  Storage  Co.,  were  decided.  The  first 
of  these  is  reported  in  full  in  opinion  by 
Judge  Lurton,  89  Tenn.  1.  In  that  opinion, 
which  full^  states  many  of  the  facts  now 
being  considered,  and  not  necessary  to  be 
restated  here,  it  was  mentioned  that  the 
case  was  ^'one  of  a  series  of  suits  [and  the 
Coates  Case  was  another]  involving  the  liabil- 
ities of  the  Compress  Company  and  various 
railroad  companies  for  the  loss  of  [about] 
14,000  bales  of  cotton,  valued  at  $700,000, 
burned  on  the  night  of  November  17,  1887, 
while  in  press  No.  4  of  the  defendant  Com- 
press Company  at  Memphis,  Tenn.**  In  the 
<»se  now  being  considered  are  presented  the 
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questions  undisposed  of  in  those  two  cases, 
and  nineteen  others  herewith  consolidated, 
together  with  all  other  questions  arising  on 
bills  then  pending  in  the  chancery  court, 
and  amended,  and  cross-bills  subsequently 
filed  against  the  Compress  Company,  and 
various  railroad  and  transportation  companies 
and  insurance  companies,  to  determine  the 
several  rights  and  liabilities  of  all  such  par- 
ties to  complainants  sustaining  the  loss,  and 
inter  sese. 

Obviouslv,  it  is  impossible,  within  the 
limits  to  which  an  opinion  must  of  necessity 
be  confined,  to  take  up  seriatim  and  state  the 
pleadings  and  facts  of  each  particular  case 
embraced  in  a  record  of  4,500  pages,  nor  is 
it  necessary,  for  the  determination  of  certain 
questions  disposes  of  the  suits  in  classes, 
many  of  them  depending  upon  the  same 
Questions,  and  to  be  determined  upon  adiu- 
ai cation  of  certain  general  principles,  appli- 
cable alike  to  these,  and,  in  certain  instances, 
to  all  the  classes.  Nor  is  it  necessary  to 
state  in  full  the  decree  of  the  chancellor. 
The  modifications  of  that  decree  (which  was 
an  entirety  in  all  the  cases  now  consolidated), 
indicated  as  a  result  of  the  principles  now 
settled  by  this  opinion,  determine  the  proper 
decree  to  be  drawn  as  a  settlement  of  the 
questions  raised  in  each  particular  case.  It 
is  suflicient  to  say  that  the  skill  and  ability 
of  the  eminent  counsel  representing  the  dif- 
ferent parties  in  the  pleadings  there,  and  as- 
signments of  error  here,  have  so  presented, 
and  the  forceful  and  far-reaching  compre- 
hension of  the  chancellor  has  so  determined, 
the  various  questions  involved,  as  to  enable 
us  to  review  them  all  as  a  series  of  general 
questions;  and  we  proceed  to  present  and 
discuss  them  in  the  most  natural  order  in 
which  they  arise,  incidentally  noticing,  of 
course,  and  applying,  those  already  settled 
in  the  Ixincaster  MiUs  Case. 

The  principal  question  of  primary  liabil- 
ity of  the  Compress  Company  for  loss  on  ac- 
count of  negligence  was  settled  in  the  Lan- 
caster MiUs  oSe  on  evidence  not  materially 
supplemented  in  this  record,  on  the  verdict 
of  the  jury  finding  tliat  the  Company  was 
not  liable.  The  same  result  was  reached  in 
the  several  other  cases  now  before  us  by  de- 
cree not  upon  verdicts ;  and  with  this  result 
we  are  entirely  satisfied,  and  to  this  extent 
the  decree  is  afiirmed.  Another  question 
practically  determined  in  that  case  was  that 
the  effect  of  the  contracts  of  the  Compress 
Company  with  the  several  railroads  and 
transportation  companies,  and  impliedly 
with  all  persons  dealing  with  the  Compress 
Company  as  depositors  of  cotton,  was  to 
make  that  Company  liable  to  railroads  and 
transportation  lines  who  had  such  contracts, 
and  to  owners  of  cotton  deposited  with  it  for 
compression,  not  as  an  insurer,  but  upon  its 
agreements,  express  and  implied,  to  procure 
insurance  in  good  and  solvent  companies, 
suflicient  to  cover  any  loss  while  such  cotton 
was  under  the  control  of  the  Compress  Com- 
pany, and  until  loaded  on  cars  for  trans- 
portation. The  inception  of  the  liability 
thus  assumed  was  in  the  contracts  it  made 
with  carriers.  One  of  these  contracts  is  set 
forth  in  full  in  the  Laneoiter  MiUs  Case,  and 
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the  others  stated  to  be,  as  in  fact  they  are, 
in  substance  identical. 

Another  contract  involved  in  this  case  we 
quote  in  full,  for  the  purpose  of  more  spe- 
•cific  statement  on  points  to  be  herein  consid- 
-ercd  :  "  This  agreement  is  made  and  entered 
into  on  this  24th  May,  1887,  between  the 
Cairo  &  Vincennes  Railroad  Co.,  .  .  . 
termed  the  party  of  the  first  part,  and  the 
Merchants'  Cotton- Press  &  Storage  Company, 
termed  the  party  of  the  second  part,  wit- 
nesseth :  Mrst.  The  party  of  the  first  part 
hereby  agrees  to  give  to  the  party  of  the 
second  part  all  cotton  to  compress  that  they 
carry  out  of  Memphis  compressed.  The 
party  of  the  second  part  bind  themselves  to 
properly  and  promptly  compress  all  of  said 
cotton,  and  shall  insure  the  same  for  the 
benefit  of  the  first  party ;  and  the  price  to  be 
paid  therefor  by  said  first  party  shall  be  at 
the  rate  of  12^  cts.  per  100  pounds,  bill  of 
lading  weights,  for  all  cotton  compressed, 
etc.,  on  and  prior  to  31st  Aug.  1887,  and  10 
cts.  per  100  pounds,  bill  of  lading  weights, 
for  all  cotton  so  compressed,  etc.,  thereafter 
during  the  term  of  this  agreement.  This 
compensation  covers  compressing  and  insur- 
ance, as  well  as  the  use  of  the  second  party's 
grounds,  sheds,  platforms,  steamboat  land- 
ing, and  all  services  rendered  by  said  second 
party  in  and  about  such  cotton  delivered  it 
hereunder  until  the  same  is  delivered  either 
in  cars  or  to  steam- boats  to  the  first  party  by 
the  second  party.  Second.  Such  insurance 
shall  be  taken  for  the  benefit  of  the  first 
party,  in  good  and  solvent  companies,  so  as 
to  cover  any  loss  while  such  cotton  is  under 
the  second  party's  control,  and  until  deliv- 
ered to  the  first  party.  Third.  The  second 
party  shall  be  liable  for  any  loss  arising 
from  negligence  or  lack  of  care  in  any  wise 
to  such  cotton  while  under  its  control,  agree- 
ing to  be  bound  therefor  as  a  bailee  for  hire, 
and  for  any  such  loss  shall  pay  the  first  party 
all  damages  and  costs,  or  the  first  party  may 
retain  any  dues  to  the  second  party  to  cover 
such  loss;  this,  however,  not  to  be  limited 
to  the  amount  of  such  dues.  Fmrth.  The 
first  party  hereby  constitutes  the  second  party 
its  agent  to  receive  such  cotton  for  it,  and 
sign  receipts  on  which  bills  of  lading  may 
be  issued,  when  cotton  is  delivered  in  their 
compresses  on  the  ground  located  at  its  river 
landing.  Fifth.  So  far  as  it  can  legally  do 
so,  the  first  party  agrees  to  establish  no  other 
compress  agency,  nor  employ  any  other  com- 
press to  do  its  compressing  of  cotton,  at 
Memphis,  Tennessee,  auring  the  term  of  this 
contract.  Sixth.  All  bills  for  compressing 
cotton  shall  be  paid  weekly.  Seventh.  This 
contract  is  to  continue  in  force  until  the  81st 
of  Aug.  1896,  said  rate  of  12^  cts.  per  100 
pounds  being  for  one  year  from  the  1st  day 
of  September,  1886,  and  said  rate  of  10  cts. 
per  100  pounds  for  the  remaining  nine  years ; 
and  this  contract  is  to  relate  back  to  said  1st 
day  of  Sept. ,  1886,  and  is  to  cover  as  to  its 
terms  all  compressing  of  cotton  by  the  sec- 
ond party  for  the  first  party  since  that  date. " 

The  first  of  these  contracts  was  made  with 
the  Louisville  &  Nashville  Railroad,  and 
when  the  facilities  for  warehousing  and 
compression  of  the  Merchants'  Cotton -Press 
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^  Storage  Company  were  very  limited. 
But  the  Company  built  other  presses,  en- 
larged its  facilities,  and  extended  its  con- 
tracts until  all  the  railroad  and  transporta- 
tion companies  doin^  business  in  Memphis, 
and  having  an  initial  carrier  there,  were 
included  in  the  contractual  arrangement 
under  which  it  did  business.  It  w^as  orig- 
inally contemplated  that  all  cotton  received 
into  its  various  compresses  should  be  ''per- 
mitted" by  the  various  carriers  in  the  manner 
described  in  detail  in  the  Laiicaster  Mills 
Case,  but  this  contemplated  method  was  not 
adhered  to,  and  cotton  was  received  from 
owners  without  permits;  when  so  delivered 
the  Compress  Company  receipting  therefor, 
and  agreeing,  either  in  face  of  receipts  or 
understood  to  do  so  as  fully  when  such  re- 
ceipts were  not  executed,  to  cover  all  cotton 
delivered  with  insurance.  Such* we  hold  to 
have  been  the  actual  fact  of  their  several 
special  contracts,  and  the  effect  of  their  re- 
ception of  cotton  for  compression,  according 
to  the  understanding  between  themselves  ana 
owners.  The  usage  as  to  all  was  in  substan- 
tial accord  with  special  agreements  as  to 
some  of  the  patrons  of  the  Company,  as  be- 
fore explained ;  that  is,  to  insure  for  carriers 
by  contracts  expressly  made,  and  owners  ex- 
pressly made  in  the  carrier  contracts  and 
dray  receipts,  contracts  or  usage.  It  there- 
fore follows  that  the  Compress  Company, 
not  being  liable  to  any  for  negligence  in 
suffering  the  cotton  to  be  burned,  is  liable 
to  all  interested  as  carriers  by  express  con- 
tracts made  with  them,  or  owners  under  such 
express  contracts,  and  those  evidenced  as 
made  with  owners  by  dray  receipts  and  usajre, 
for  the  failure  to  procure  insurance  sufiicient 
to  cover  any  loss  that  occurred.  The  Com- 
press Company  had  in  fact  procured  insur- 
ance only  to  the  amount  of  $801,750,  while 
the  entire  loss  was  about  $700,000.  Before 
froing  to  other  questions  involved,  it  is  proper 
to  consider  here  the  relation  which  this  Com- 
pany occupied  to  the  railroad  and  transpor- 
tation companies  with  which  it  had  contracts, 
and  in  what  sense  delivery  of  cotton  to  its 
compresses  is  to  be  taken  as  delivery  to  these 
carriers.  For  them  it  is  argued,  on  the  one 
hand,  that,  where  cotton  was  delivered  to  the 
Compress  Company,  and  its  receipts  executed 
therefor,  and  these  given  up  to  the  railroad 
or  transportation  companies,  and  bills  of 
lading  by  them  issued  for  such  cotton,  there 
was  no  actual  delivery  to  the  carriers ;  and, 
on  the  other  hand,  that,  if  thera  was  in  such 
event  a  delivery  to  them,  then  the  cotton 
was  in  their  depots  or  stations,  within  the 
meaning  of  certain  exemption  clauses  in  their 
bills  of  lading,  wherein,  in  various  forms, 
they  have  stipulated  against  liability  in 
cases  of  fire  in  their  depots,  stations,  or  places 
of  transshipment.  Both  of  these  contentions 
are  unsound.  The  carriers  selected  by  con- 
tract, and  by  usage  (as  to  those  who  had  no 
contracts),  the  Compress  Company  as  their 
agent,  and  agreed  to  be  bound  on  delivery 
to  it  when  tney  executed  bills  of  lading. 
It  was  competent  for  them  to  do  this,  and 
they  did  it ;  and,  while  doing  so,  those  who 
had  contracts  with  the  Compress  Company, 
recognizing  it  as  a  special  risk  before  the 
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cotton  came  actually  into  their  own  depots 
or  cars,  stipulated  with  their  a^nt  (the  said 
Compress  Company)  to  carry  insurance  for 
their  indemnity,  as  they  also  had  the  right 
to  do,  while  those  who  had  no  such  contract 
took  this  special  carrier  risk  without  it,  as 
they  also  had  the  right  to  do.  But  the  com- 
presses of  the  Company  did  not  thereby  be- 
come depots,  stations,  or  places  of  transship- 
ment of  the  carriers,  even  of  those  who  had 
none  of  their  own  in  Memphis,  because  they 
contracted,  where  such  carriers  Issued  bills 
of  lading,  with  reference  to  intended  ship- 
ment over  lines  which  did  have,  aod  the 
same  rule  applies  to  them  as  to  initial  lines, 
either  alone  or  in  association  with  others. 
The  compresses  were  not  in  fact  depots  or 
stations  of  the  railroad  or  transportation  com- 
panies, and  in  no  contract  entered  into  do 
they  purport  to  be.  Each  road  leading  from 
Memphis  had  its  own  depot,  and  each  trans- 
portation company  not  having  any  contract 
to  use  these  lines*  which  they  did  as  agents, 
and  hence  their  '^  depots"  and  *"  stations"  are 
those  meant  in  contemplation  of  the  carrier 
contracts  into  which  they  entered.  The 
presses  were  alone  those  constructively,  as 
in  fact,  of  the  Merchants'  Cotton- Press  & 
Storage  Company,  and  this  Company  reserved 
the  right  to  charge  storage  on  cotton  after  a 
stated  time,  and,  m  receipts  given  for  cotton 
to  be  surrendered  to  the  carriers,  in  lieu  of 
which  bills  of  lading  were  issued  by  them, 
it  was  stipulated  that,  **  if  held  in  press  over 
fifteen  days  before  bills  of  lading  issue,  or 
if  sold  while  in  press,  50  cts.  per  bale  per 
month  charges  will  be  collected  before  de- 
livery or  shipment."  The  form  is  not  given 
as  of  all  receipts,  though  it  would  seem  it 
was  so,  nor  is  it  deemed  very  material.  It 
is  only  one  of  the  evidences  (about  which, 
perhaps,  the  well -understood  fact  on  this 
point  called  for  none)  that  nobody  contracted 
for  or  understood  the  Compress  Companv  to 
be  a  depot  or  station  or  place  of  deposit  of 
any  companyother  than  the  corporation  which 
owned  it.  The  carriers  which  had  contracts 
with  the  Compress  Company  contracted  only 
that  the  Compress  Company  should  represent 
them  as  agents,  and  receive  in  its  warehouse 
or  press,  and  hold  until  actual  delivery  to 
tliem,  while  those  who  had  no  contracts  with 
the  Compress  Company  had,  of  course,  no 
agreement  to  use  the  Compress  Company's 
warehouse  or  press  as  a  depot.  Therefore 
no  exemptions  not  in  terms  embracing  a  loss 
by  fire  in  warehouse  for  compression  or  other 
cotton-press  include  this  loss.  General 
clauses  of  exemption  from  loss  by  fire  will 
be  construed  to  relate  alone  to  loss  in  depots, 
stations,  on  the  cars,  or  in  places  of  trans- 
shipment of  the  carrier  after  actual  custody 
of  the  cotton,  and  held  inoperative  to  excuse 
from  liabilitv  for  this  loss.  These  limita- 
tions upon  the  common -law  liability  of  a 
common  carrier  are  not  favored.  'They  are 
to  be  strictly  construed,  and  limited  to  the 
general  risk  of  the  c^arrier  after  actual  cus- 
tody of  the  cotton,  unless  the  terms  thereof 
expressly  extend  to  a  special  risk.  Where, 
therefore,  a  carrier  has  effected  an  arrange- 
ment with  a  Compress  Company  to  act  as  the 
carrier's  agent,  and  receive  cotton  in  the 
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agent's  press,  and  accepts  delivery  there  by 
the  shipper,  instead  of  at  the  carrier's  own 
depot,  and  upon  such  delivery  issues  the  or- 
dinary carrier  bill  of  lading,  stipulating  for 
exemption  from  loss  by  fire,  it  will  not  be 
construed  to  relate  to  fire  in  the  cotton -press. 
Such  a  clause  will  not  cover  a  special  risk 
like  this. 

The  Kanawha  Despatch  is  therefore  the 
only  carrier  entitled  to  exemption  on  account 
of  Its  carrier  contracts.  The  bills  of  lading 
of  the  Kanawha  Despatch,  so  far  as  material 
to  this  question,  read  as  follows :  **  It  is  fur- 
ther  mutually  agreed  that  no  carrier  shall 
be  liable  for  loss  or  damage  of  any  article 
or  property  whatever  by  fire  or  other  casualty, 
in  or  at  any  cotton -press,  or  during  trans- 
portation to  or  from  press,  or  while  m  tran- 
sit, while  in  depots  or  on  wharves  awaiting 
shipment,  transshipment,  or  delivery,  or  fire 
from  anv  cause,  on  land  or  water."  The 
Louisville,  New  Orleans  &  Texas  Railway 
Company,  which  the  chancellor  held  not  lis- 
ble.  and  the  Newport  News  &  Mississippi 
Valley  Company,  the  Cleveland,  Columbus, 
Cincinnati  &  Indianapolis  Railway  Com- 
pany, the  Cairo,  Vincennes  &  Chicafl:o  Line, 
and  the  Blue  Line,  which  he  held  liable, 
are  all  liable  under  the  principle  settled. 

The  bill  of  lading  of  the  Louisville,  New 
Orleans  &  Texas  Railway  Company,  so  far 
as  material  to  this  question,  is  as  follows : 
''Neither  of  said  carriers  shall  be  liable  for 
leakage  of  any  kinds  of  liquids,  nor  for 
losses  by  the  bursting  of  casks  or  barrels  of 
liq[uid,  arising  from  expansion  or  other  una- 
voidable causes;  breakage  of  any  kind  of 
glass,  carboys  of  acid,  or  articles  parked  in 
glass,  stoves  and  stove  furniture,  casting 
machinery,  carriages,  furniture,  musical  in- 
struments of  any  kind,  packages  of  eggs ;  or 
loss  or  damage  of  hay,  hemp,  cotton  ;  or  the 
evaporation  or  leakage  of  liquids  of  any  de- 
scription ;  leakage  or  grain  in  bulk ;  or  for 
damages  to  personal  property  of  any  kind, 
occasioned  from  delays  from  anv  cause  or 
change  of  weather ;  or  damage  by  fire ;  or 
loss  or  damage  on  sea  or  rivers." 

The  bill  of  lading  of  the  Newport  News 
&  Mississippi  Valley  Company  on  this  point 
is  as  follows :  **  That  this  company  shall  not 
be  liable  ...  for  loss  or  damage  by  wet, 
dirt,  fire,  or  loss  of  weight,  or  for  condition 
of  baling  on  hay,  hemp,  or  cotton ;  nor  fur 
loss  or  damage  of  any  kind  on  any  article 
whose  bulk  requires  it  to  be  carried  in  open 
cars :  nor  damage  of  perishable  property  of 
any  kind,  occasioned  by  delays  from  any 
cause  or  change  of  weather ;  nor  for  loss  or 
damage  on  any  article  of  property  whatever, 
by  fire  or  casualty  while  in  transit,  or  while 
in  depots,  or  places  of  transshipment,  or  at 
depots  or  landings  at  point  of  delivery;  nor 
for  loss  or  damage  by  fire,  collision,  or  the 
dangers  of  navigation,  while  on  seas,  rivers, 
lakes,  or  canals." 

The  bill  of  lading  of  the  Cleveland,  Co- 
Jumbus,  Cincinnati  &  Indianapolis  Railway 
Company,  after  acknowledging  in  the  usual 
form  the  receipt  of  the  goods,  proceeds: 
**  Which  they  agree  to  deliver  at  Cleveland, 
Ohio,  station,  with  as  reasonable  dispatch  as 
the  general  business  will  permit,  subject  to 
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the  conditions  mentioned  below,  in  like  good 
order  (the  dangers  incident  to  railroad  trans- 
portation, loss  or  damage  by  fire  while  at 
depots  of  stations,  loss  or  damage  of  com- 
bustible articles  by  fire  while  in  transit,  and 
unavoidable  accidents  excepted),  upon  the 
payment  of  charges.  .  .  .  It  is  agreed, 
and  is  a  part  of  the  consideration  of  this 
contract,  Uiat  neither  this  nor  any  company 
or  carrier  to  whom  the  same  shall  be  de- 
livered, in  the  course  of  transportation  to  the 
place  of  final  destination,  is  to  be  responsible 
for  loss  or  damage  to  goods  occasioned  by 
providential  causes,  or  by  fire  from  any  cause 
whatever,  while  in  transit  or  at  stations.'' 

The  bill  of  lading  of  the  Cairo,  Vincennes 
<&  Chicago  Line,  as  to  this  question,  is  as 
follows:  "That  the  C,  V.  &  C.  Line,  and 
the  forwarding  lines  with  which  it  connects, 
and  which  receive  said  property,  shall  not 
be  liable  for  leakage  of  oils,  or  any  other 
kinds  of  liquids,  breakage  of  any  kind  of 
glass,  earthen,  or  queen's  ware,  carboys  of 
acid,  or  articles  packed  in  ^lass,  stoves,  stove 
furniture,  castings,  machinery,  carriages, 
furniture,  musical  instruments  of  any  kind, 
packages  of  eggs,  or  for  rust  of  iron  and  iron 
articles,  or  for  loss  or  damage  by  wet,  dirt, 
fire,  or  for  loss  of  weight,  or  for  condition 
of  bailing  on  hay,  hemp,  or  cotton,  or  for 
loss  or  damage  of  any  kind  on  any  article 
whose  bulk  requires  it  to  be  carried  in  open 
cars;  nor  for  loss  or  damage  on  any  article 
of  property  whatever  by  fire  or  other  casualty, 
while  in  transit,  or  while  in  depots  or  other 
places  of  transshipment,  or  at  depots  or 
landings  at  points  of  delivery :  nor  for  loss 
or  damage  by  fire,  collision,  or  the  dangers 
of  navigation  while  on  seas,  rivers,  lakes, 
or  canals.  ^ 

Like  clause  in  the  bill  of  lading  of  the 
Blue  Line  reads :  *^  It  is  agreed  and  is  a  part 
of  the  consideration  of  this  contract,  that  the 
Company  will  not  be  responsible  for  leakage 
of  liquids,  breakage  of  glass  or  queen's 
ware,  the  injuir^  or  brea^ge  of  looking- 
glasses,  ^lass  show-cases,  picture  frames, 
stove  castings,  or  hollow  ware ;  nor  for  tlie 
injury  to  the  hidden  contents  of  packages; 
nor  for  the  loss  of  weight  or  otherwise  of 
grain  and  coffee  in  bags,  or  rice  in  tierces ; 
nor  for  the  dec&j  of  perishable  articles :  nor 
for  damage  arising  to  any  article  carried 
from  the  effects  of  heat  or  cold ;  nor  for  the 
loss  of  nuts  in  bags,  or  lemons  or  oranges  in 
boxes,  unless  covered  with  canvas;  or  loss 
or  damage  to  goods  occasioned  by  providen- 
tial causes,  or  by  fire  from  any  cause  what- 
ever, while  in  transit  or  stations;  nor  will 
the  companies  be  responsible  for  damage  on 
tobacco,  unless  it  is  proved  to  have  occurred 
during  the  time  of  its  transit  over  this  line, 
and  notice  must  be  given  within  thirty  hours 
after  the  arrival  of  same.'' 

Settling  thus  the  effect  of  the  exemption 
clauses  in  the  several  bills  of  lading,  we 
reach  the  main  question  made  against  them 
all,  and  that  is  that  they  are  void,  because 
(1)  without  consideration,  and  (2)  unreason- 
able. 

Taking  up  these  divisions  of  the  Question 
in  order,  we  consider  that  of  consiaeration 
first.  And  here  we  observe  that  again  the 
18  L.  R  A. 


pleadings  have  been  so  amended  as  to  meet 
the  difficulty  suggested  in  the  Lancaster  Mills 
Case,  that  there  was  an  omission  of  allega- 
tion in  the  pleadings  there  that  the  clause 
was  without  consideration,  imposed  by  du- 
ress, or  unreasonable.  In  that  case  it  was 
held  that  such  a  stipulation  in  a  bill  of 
lading,  wherein  a  through  rate  was  granted 
for  carriage  over  1  ines  of  more  than  one  car- 
rier, will  be  presumed  to  be  upon  a  sufficient 
consideration,  and  reasonable.  It  is  now 
alleged  and  insisted  that  the  carrier  has 
charged  and  received  compensation  addi- 
tional to  that  usually  taken  for  transporta- 
tion, with  restricted  risk,  and  that,  in  effect, 
the  shipper  has  been  made  to  pay  the  insur- 
ance premium.  It  is  true  that  for  effecting 
insurance  of  the  special  risk  of  the  compress 
holding,  and  agreement  to  procure  carriage 
beyond  the  line  of  particular  carriers,  the 
charge  was  slightly  greater,  but  there  were 
additional  benefits  conferred  which  justified 
it,  and  this  was  no  more  than  just  considera- 
tion therefor. 

The  argument  that  the  stipulation  for  ex- 
emption IS  unreasonable  is  based,  not  alone 
upon  the  idea  that  one  line  of  road  may  not 
stipulate  for  such  exemption  in  consideration 
of  its  procuring  carriage  beyond  its  own  line, 
but  it  is  said  that  here  the  various  carriers 
were  in  combination,  forming  a  continuous 
line  from  Memphis  to  points  of  distribution ; 
or  transportation  companies  sued  as  carriers 
having  no  line  leading  from  Memphis  were 
in  association  with  initial  lines  there,  and 
contracting  as  a  continuous  line  to  carry  from 
Memphis  to  such  destination,  as  the  Kanawha 
Despatch,  or  transportation  companies  having 
no  lines  and  no  initial  carriers  in  Memphis 
were  contracting  as  through  lines  to  carry 
from  Memphis  to  points  of  destination,  as  the 
Blue  Line,  which,  without  a  road,  contracted 
to  carry  from  ocean  to  ocean.  It  is  argued 
that  the  effect  of  such  agreement  as  was  made 
by  the  several  lines  ana  transportation  com- 
panies is  the  same  as  though  made  by  a 
carrier  owning  the  line  from  Memphis  to 
destination  point.  That  such  a  carrier  could 
not  have  stipulated  for  exemption  from  fire 
loss,  unless  it  had  been  ready  and  willing  to 
have  made  the  shipment  uncler  its  common- 
law  liability,  which  included  such  loss,  and 
that  the  evidence  shows  that  none  of  the 
companies  or  associations  sued  were  prepared 
or  willing  to  so  ship.  The  evidence' does 
show  that  none  of  them  would  have  issued 
bills  of  lading  such  as  these,  omitting  the 
fire  clause,  but  that  all  the  initial  carriers 
and  lines  leading  from  Memphis  would  have 
done  so  over  their  own  lines,  but  had  no 
arrangement  authorizing  them  to  do  more. 

•The  question  thus  presented  is  the  most 
serious  in  the  case.  If  complainant  be  right 
in  assuming  that  these  lines  or  companies 
shipping  hj  special  contract  over  and  beyond 
any  one  initial  carrier's  line,  stand  upon  the 
same  footing  as  would  a  carrier  owning  the 
entire  line  over  which  the  shipment  was 
made,  then  it  follows,  from  the  fact  that  they 
were  not  ready  and  willing  to  execute  a  con- 
tract for  shipment  under  common- law  liabil- 
ity, the  stipulation  for  exemption  against 
fire  loss  would  be  void,  for  it  is  well  settled 
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in  this  State  that  such  a  clause  is  only  valid 
when  it  was  optional  with  the  shipper  to  ship 
upon  or  without  such  agreement.  The  op- 
tion need  not  be  in  fact  offered  to  the  shipper. 
It  is  sufficient  if  it  would  have  been  given 
had  he  demanded  it.  Louisville  d  N.  U.  Co. 
V.  Manchester  Mills,  88  Tenn.  653. 

Before  determining  this  question  it  is  nec- 
essary to  notice  here  a  division  of  it  arising 
upon  differences  in  the  character  of  carrier 
lines  assuming  the  obligations.  These, 
though  they  are  susceptible  of  more,  may  be, 
for  the  purpose  of  this  statement,  divided 
into  two  classes,  one  bein^  that  of  an  initial 
carrier  having  a  line  leading  from  Memphis 
to  a  given  point,  and  a  traffic  arrangement 
or  combination  with  connecting  lines,  where- 
by it  is  authorized  to  make  (and  make  only) 
the  contract  in  question  as  to  shipment  be- 
yond its  own  line;  the  other  being  a  trans- 
portation company  having  no  initial  carrier 
or  line,  but  offering  to  make  such  special 
contract  only,  and  not  having  power  to  exe- 
cute any  other,  proposing  to  use  initial  and 
connecting  roads  for  one  continuous  shipment. 
Respecting  the  character  of  these  companies 
and  liability  assumed,  we  hold  they  are  the 
same.  Both  but  in  fact  proposed  to  use 
agencies  which  they  did  not  profess  to  own, 
and  contracts  made  with  one  are  governed  by 
the  same  rules  of  law  as  those  which  control 
the  other.  In  the  case  of  Merchants  Despatch 
Transp.  Co.  v.  Bloch,  86  Tenn.  392,  a  transpor- 
tation company  not  owning  or  controlling  any 
means  of  Qonvevance  itself,  but  engaging 
on  its  own  behalf,  in  the  business  of  trans* 
porting  goods  through  the  agency  and  over 
the  lines  of  other  carriers  of  its  own  selection 
and  employment,  was  held  to  be  a  common 
carrier,  and  subject  to  all  the  responsibilities 
attaching  to  that  character,  and  that  the  car- 
riers employed  by  such  transportation  com- 
pany were  its  agents,  and  not  the  agents  of 
the  shipper  or  consignee.  In  this  view  each 
could  make  any  contract  which  the  other 
could  lawfully' make,  and  would  be  bound 
by  the  same  agreements,  and  be  exempted 
from  the  same  responsibility,  in  like  con- 
tracts. 

This  being  true,  the  contract  must  be  re- 
garded as  though  made  by  one  line  for  itself 
and  as  agent  to  make  the  special  contract  for 
others.  The  through  bills  of  lading  issued 
were  for  the  performance  of  the  service  of 
transportation  by  several  successive  carriers, 
no  one  of  which  was  under  any  common- law 
obligation  to  enter  into  any  contract  at  all 
for  through  carriage  over  all.  It  is  no  longer 
doubted  that  each  carrier  in  the  connection 
could  have  made  a  contract  for  itself,  where- 
by it  limited  its  liability  for  loss  by  fire. 
r(»'k  Mfg.  Co.  V.  Illinois  Cent.  R.  Co.  70  U. 
S.  8  Wall.  107,  18  L.  ed.  170 ;  New  York  Cent. 
JR.  Co.  V.  Lockwoody  84  U.  8.  17  Wall.  860, 
21  L.  ed.  634 ;  DiUard  v.  Louismlle  db  N.  R. 
Co.  2  Lea,  288. 

These  were  all  cases  in  which  the  contract 
was  fof  delivery  at  a  point  beyond  the  ter- 
minus of  the  line  of  the  contracting  carrier. 
It  was  presumed,  in  the  first  case  cited, 
though  there  was  no  evidence  to  that  effect, 
that  the  Initial  carrier  had  rates  proportioned 
to  the  risk  'assumed  from  the  nature  of  the 
18  L.  R.  A. " 


goods  carried,  and  that  losses  by  fire  must 
necessarily  have  affected  the  compensation 
demanded.  But  the  court  said:  ''Be  this 
as  it  may,  the  consideration  expressed  was 
sufficient  to  support  the  entire  contract  made. " 
Here  it  is  proven  that  they  had  no  charge 
for  the  entire  route  agreed  upon  with  other 
carriers,  and  ready  to  be  proposed  to  the 
shipper,  without  limitation  of  responsibil- 
ity ;  but  it  is  proven  that  they  had  such  a 
rate  on  their  own  initial  lines;  and,  in  the 
absence  of  proof,  it  may  be  presumed  that 
the  connecting^  carriers  each  did  have  such  a 
rate  under  the  authority  cited.  But,  be  thia 
as  it  may,  as  they  were  under  no  common - 
law  liability  to  agree  to  ship  at  all  beyond 
their  own  lines,  they  may  make  such  a  spe- 
cial contract,  and,  if  otherwise  reasonable 
(as  in  each  of  these  cases  it  was)  such  con> 
tract  is  not  void,  but  must  be  upheld. 

Having  determined,  in  the  order  in  which 
they  most  naturally  arise,  the  relation  which 
the  Compress  Company  occupied  towards 
owners  and  carriers  under  its  contracts  and 
usage,  with  its  liability  for  failure  to  pro- 
cure insurance,  and  Its  non-liability  for  neg- 
ligence, we  are  brought  to  the  questions 
which  arise  upon  the  insurance  contracts  ef- 
fected by  it,  and  to  others  arising  upon  in- 
surance contracts  effected  by  owners,  and  to 
those  of  contribution  between  the  several  in- 
surers. The  $801,750  of  insurance  procured 
by  the  Compress  Company  was  distributed 
in  forty-four  companies.  In  all  policies  pro- 
cured the  Merchants'  Cotton -Press  &  Storage 
Company  was  named  as  the  assured,  and  in 
each  of  them  the  risk  was  set  forth  on  a 
printed  slip,  pasted  in  the  body  of  the  policy, 
reading:  ''On  all  cotton  in  bales  received 
by  them  [it]  as  agents  [agent]  for  the  bene- 
fit of  railroads,  transportation  lines,  or  own- 
ers in  the  boundaries  of  the  Merchants'  Cot- 
ton-Press &  Storage  Company's  West  Navy- 
Yard  Compress.  .  .  .  The  liability  of 
the  insurers  is  to  begin  on  the  receipt  of  said 
cotton  on  the  premises  of  the  assured  as  here- 
in described,  for  compressing,  and  is  to 
cease  and  terminate  when  removed   from  the 

glatforms  of  the  Merchants*  Cotton-Press  & 
torage  Company  for  transportation."  The 
greater  part  of  the  cotton  in  the  compress 
was  covered  by  marine  policies  of  insurance  • 
in  favor  of  special  owners.  They  aggregated 
about  $700,000.  The  amount  of  cotton  de- 
stroyed was  about  14,000  bales,  of  the  value 
of  $700,000.  Of  this  amount  there  was 
$52,472.26  worth  for  which  no  bills  of  lad- 
ing had  been  issued,  and  upon  which  there 
was  no  other  insurance.  The  other  cotton 
destroyed  was  covered  by  marine  policies, 
and  the  amounts  due  the  several  parties  there- 
under have  been  paid  or  advanced  to  them 
by  the  several  companies  issuing  these  poli- 
cies. In  respect  Xo  all  these  companies  ex- 
cept those  represented  and  claiming  through 
Deming  &  Co.  in  their  suit  the  chanoelior 
held  there  could  be  no  i^ecovery  against  the 
Merchants'  Cotton-Press  &  Storage  Company, 
because  of  a  breach  of  its  contract  to  fully 
cover  by  insurance ;  the  theory  upon  which 
this  holding  was  made  being  that  announced 
in  the  Lancaster  Mills  Case,  that  an  owner 
not  relying  upon  the  obligation  of  the  Com- 


1891. 


DSMINO  Y.  MBRCHA17T8'  CoTTOK-PrBSB  &  STORAGE  Co. 


527 


press  Company  to  carry  insurance,  and  hav- 
ing for  himself  effected  other  insurance  in 
good  and  solvent  companies,  would  not  be 
heard  to  say  that  he  had  been  damnified  by 
the  failure  of  the  Compress  Company  to  do 
for  him  that  which  he  had  done  for  himself. 
This  proposition  was  not  actually  decided 
in  that  case,  the  necessity  for  it  being  ob- 
viated by  the  fact  of  payment.  The  owner, 
therefore,  not  only  having  insured  in  solvent 
companies,  but  having  in  fact  received  pay- 
ment from  them,  could  not  complain  that  ne 
had  been  injured  by  the  failure  of  the  Com- 
press Company  to  cover  his  cotton  with  other 
insurance.  Not  having  been  injured  by  such 
failure,  he  acquired  no  right,  and,  of  course, 
his  insurer  could  obtain  none  on  this  account. 
But  the  proposition  was  law,  and  the  chan- 
cellor might  properly  have  adjudged  addi- 
tionally, as  we  now  do,  that  the  transactions 
by  which  the  marine  insurance  companies 
advanced  money  in  full  of  the  several  losses, 
subject  to  be  repaid  only  upon  the  contin- 
gency that  the  assured  should  recover  from 
bailee  or  carrier  primarily  liable  for  negli- 
gence, or,  in  the  latter  case,  for  loss  without 
exemption  in  bill  of  lading,  were  for  all 
purposes  of  these  suits  payments,  and  that 
thereafter  neither  the  assured  nor  their  in- 
surers had  any  right,  original  or  by  subroga- 
tion, against  either  Compress  Company  or 
carrier,  unless  the  Compress  Company  was 
primarily  liable  for  negligence,  or  the  car- 
rier was  primarily  liable  for  the  fire  loss, 
unprotected  by  bill  of  lading  exemptions. 
And  this  is  true  as  to  the  arrangement  ef- 
fected by  Deming  &  Co.,  which  the  chancel- 
lor held  was  not  a  payment  upon  the  particu- 
lar facts  now  to  be  stated.  After  the  loss, 
and  when  the  insurance  company  was  fully 
informed  concerning  the  circumstances  there- 
of, the  president  of  the  Phcenix  Insurance 
Company  procured,  for  and  through  Deming, 
of  banks,  the  full  amount  of  insurance  of 
Deming  &  Company,  and  an  amount  addi- 
tional sufficient  to  purchase  claims  of  co- 
Slaintiffs  in  that  suit.  This  borrowing  was 
one  in  the  name  of  Deming,  but  it  was  ab- 
solutely secured  by  an  actual  deposit  of  the 
insurance  company,  and  with  the  understand- 
ing that  Deming  was  only  to  pay  it  out  of 
,  the  recovery  against  the  carrier ;  or,  to  put 
it  differently,  that  the  insurance  company 
was  to  pay  it  if  Demine  &  Company  failed 
to  recover  in  this  case.  l*hen,  if  no  recovery 
could  be  had  against  the  carrier,  it  was  a 
payment.  This  is  its  legal  effect.  It  con- 
cedes liability  fixed  by  the  loss,  and  that 
the  policies  extended  to  and  covered  it. 
As  to  the  questions  that  it  now  attempts  to 
make,  that  its  policies  did  not  cover  this 
risk,  and  that  it  was  not  in  fact  liable,  the 
company  is  concluded  by  the  arrangement 
and  understanding  with  Deming.  These 
companies  all  stand  on  the  same  footing. 
But,  having  paid  the  assured,  they  are  enti- 
tled to  be  subrogated  to  his  right  against 
parties  primarily  liable,— that  is,  against 
the  Compress  Company,  if  the  loss  was  oc- 
casioned Dy  its  negligence ;  and  against  any 
carrier  primarily  liable  for  the  loss,— that 
is,  one  not  protected  by  valid  exemption 
from  liability  on  account  of  loss  by  fire. 
18  L.  R.  A. 


We  have  elsewhere  shown  what  carriers  were 
primarily  liable,  and  this  is  all  we  need  say 
m  this  connection. 

Another  question  was  made  and  determined 
by  the  chancellor  agahist  the  liability  of  the 
Marine  Insurance  Company,  Limited,  of  Lon- 
don, for  305  bales  of  cotton,  on  account  of 
"shore  risk"  clause,  whereby  its  risk  of  fire 
"on  shore,"  prior  to  shipment,  was  to  cover 
a  period  not  exceeding  ten  days.  This  money 
had  been  advanced  to  the  assured  by  the  in- 
surance company,  but  the  chancellor  held  it 
not  to  be  a  payment,  because  of  the  follow- 
ing agreement  contained  in  its  policy,  to  this 
effect :  "  It  is  understood  and  agreed,  between 
Warren  Manufacturing  Company  and  the 
Marine  Insurance  Company,  Limited,  of  Lon- 
don, that  when  said  Warren  Manufacturing 
Company  shall  present  to  Marine  Insurance 
Company,  Limited,  proof  that  any  cotton 
shipped,  or  purchased  for  shipment,  by  said 
Warren  Manufacturing  Company,  has  been 
lost,  damaged,  or  destroyed  while  in  the 
custody  or  control  of  any  carrier,  or  while 
any  carrier  or  other  bailee  was  liable  to  said 
Warren  Manufacturing  Company  therefor, 
said  Marine  Insurance  Company,  Limited, 
shall  advance  to  said  Warren  Manufacturing 
Company,  or  to  the  holder  of  the  certificate 
issued  by  said  Warren  Manufacturing  Com- 
pany, against  such  shipment,  an  amount 
equivalent  to  the  insured  value  of  the  cotton 
so  lost,  damaged,  or  destroyed,  pending  the 
collection  of  the  claim  against  the  carrier 
or  other  bailee,  said  Warren  Manufacturing 
Company  agreeing  to  refund  said  advance 
immediately  upon  collection  of  said  claim. 
It  is  further  understood  and  agreed  that,  upon 
the  first  advice  of  such  loss,  said  Warren 
Manufacturing  Company  shall  notify  said 
Marine  Insurance  Company,  Limiteo,  and 
shall  select  as  their  representative  to  deal 
with  the  carrier,  or  other  bailee,  such  person 
or  persons  as  the  said  Marine  Insurance 
Company,  Limited,  may  designate.  War- 
rantai  that  this  agreement  to  advance  and  the 
policy  of  insurance  to  which  it  applies,  shall 
not  in  any  way  inure  to  the  benefit  of  any 
carrier  or  other  bailee.  This  agreement  to 
be  binding  so  long  as  policy  No.  502,  issued 
by  said  Marine  Insurance  Company,  Limited, 
to  said  Warren  Manufacturing  Company  shall 
remain  in  force. "  It  was  held  that  the  305 
bales  were  not  covered  by  the  policy,  and 
that  advancement  of  the  amount  of  its  insur- 
ance did  not,  in  legal  effect,  amount  to  pay- 
ment, or  estop  the  company  to  deny  its  lia- 
bility, or  insist  that  the  policy  did  not  cover 
the  loss,  and  that,  by  reason 'of  said  agree- 
ment, the  company  had  the  right  to  advance 
it,  and  still  contest  the  liability. 

The  reasoning  of  the  learned  chancellor  on 
this  point  can  be  best  presented  by  quoting 
it.  It  is  as  follows :  **  The  owners  of  cotton 
holding  the  policies  of  the  Marine  Insurance 
Company,  Limited,  of  London,  were  not  in- 
sured by  those  policies  to  the  extent  of  all 
cottons  that  remained  in  the  compress  ex- 
ceeding t«n  days  before  the  fire,  and  to  this 
extent  the  complainants  will  take  decree 
against  the  compress  company  for  breach  of 
its  liability  to  insure,  and  for  sliares  of  in- 
'  surance  actually  taken  by  it.     Under  the 
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terms  of  the  agreements  attached  to  the  poli- 
cies of  this  company,  and  forming  parts 
thereof,  the  advances  of  money  to  the  assured 
cannot  be  regarded  either  as  payments  of  the 
losses  or  as  evidences  of  admissions  of  liabil- 
ity on  the  policies.  These  airreements  ex- 
pressly provide  that,  when  proofs  of  loss 
merely  are  presented,  the  insurance  company 
shall  advance  *an  amount  equivalent  to  the 
insured  value  of  the  cotton  so  lost  or  de- 
stroved,  pending  the  collection  of  the  claim 
against  the  carrier  or  other  bailee,  the  in- 
sured agreeing  to  refund  said  advance  im- 
mediately upon  collection  of  said  claim.* 
Here  was  an  advance  actually  made  under  a 
valid  stipulation  of  the  policy,  and  not  a 
payment  in  the  guise  of  an  advance,  made 
uncler  a  new  arrangement  after  the  loss,  in- 
dependent of  an  obligation  of  the  company 
to  make  it.  Why  was  the  advance  made? 
Clearly,  because  the  contract  imposed  the 
obligation  to  make  it.  Whv  was  it  received 
at  that  time  bj  the  assured?  Clearly,  be- 
cause at  that  time  he  was  not  under  the  con- 
tract entitled  to  anj^thing  more.  Without 
elaboration,  I  think  it  is  entirely  clear  that 
this  feature  of  these  policies  distinguishes 
them,  in  respect  of  the  point  under  consider- 
ation, from  all  the  others  where  the  loans  or 
advances  were  made  without  stipulation  in 
the  policies  to  that  effect,  and  without  ob- 
ligation on  the  part  of  the  company,  under 
past  natx  arrangements,  which  bear  unmistak- 
able signs  of  cloaking  the  real  purposes  of 
the  parties. " 

The  agreement  on  which  the  money,  after 
loss,  was  advanced,  was  as  f ol  lows :  **  Where- 
as by  certain  contract  or  contracts  of  insur- 
ance made  and  concluded  on  or  about  the  5th 
day  ot  November,  the  Marine  Insurance  Com- 
pany, Limited,  of  London,  insured  Messrs. 
Warren  Manufacturing  Company  and  their 
assigns  against  loss  or  damage  to  certain  cot- 
ton therein  described,  and  the  said  assured 
warranted  that  the  said  insurance  should  not 
in  any  way  inure  to  the  benefit  of  any  bailee 
of  said  cotton,  and  the  said  assurer  undertook 
that,  in  case  of  loss  or  damage  to  any  of  said 
cotton  while  in  the  custody  or  control  of  any 
bailee,  that  it  would  lend  to  assured,  or  to 
their  assigns,  an  amount  equivalent  to  the 
insured  value  of  the  cotton  so  lost  or  dam- 
aged, pending  the  collection  of  the  claim 
for  the  loss  or  damage  from  the  bailee  or 
bailees  liable  therefor ;  and  whereas,  certain 
cotton  claimed  by  the  said  assured  to  be  so 
insured  has  been  damaged  or  destroyed  while 
in  the  custody  or  control  of  the  bailees  there- 
of, to  wit,  a  loss  by  fire  amounting  in  its 
insured  value  to  the  sum  of  twenty -five 
thousand  one  hundred  and  three  and  tnirty- 
seven  one  hundredths  dollars :  Now,  there- 
fore, this  agreement  witnesseth  that  the  un- 
dersigned, the  above-named  assured,  have 
this  aay  borrowed  from  the  above  named,  the 
Marine  Insurance  Company,  Limited,  of 
London,  the  sum  of  money  last  above  written, 
upon  the  express  condition  that  the  said  sum 
shall  be  by  them  returned  to  the  said  the 
Marine  Insurance  Company,  Limited,  upon 
the  collection  of  the  claim  for  the  loss  or 
damage  to  the  cotton  from  the  bailee  or 
bailees  liable  therefor,  and  payment  thereof 
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to  the  undersigned.  Dated  December  29tfa, 
1887.  [Signedl  Warren  Manufacturing  Com- 
pany.    John  Waterman,  Treasurer." 

It  will  be  seen  that  the  chancellor  reached 
this  conclusion,  and  took  this  case  out  of  the 
rule  herein  announced,  respecting  payment, 
by  the  assumption  that  this  advance  was 
agreed  to  be  made  at  all  events  in  the  policy, 
and  that,  the  subsequent  advance  having  been 
made  in  pursuance  of  the  original  contract, 
it  was  not  payment  or  concession  of  liability, 
because  the  policy  covered  the  loss  sustained. 
In  this  conclusion  we  do  not  concur.  The 
original  agreement,  properly  construed,  only 
required  an  advance  in  case  the  loss  was  at 
a  time  and  under  such  circumstances  as  made 
the  company  liable  therefor ;  and.  when  the 
amount  to  cover  a  loss  was  advanced  onl^  to 
be  returned  upon  collection  from  the  bailee 
or  bailees  liable  therefor,  it  was  a  concession 
that  the  loss  was  covered  by  the  policy,  and 
but  reserved  the  right  of  the  insurance  com- 
pany to  recover  of  the  bailee  through  the 
owner.  If  the  bailee  was  not  liable  to  the 
owner,  there  was  to  be  no  return,  and  there 
could  be  no  subrogation.  There  was  nothing 
in  the  policy,  properly  construed,  which  re- 
quired this  advance,  whether  the  policy 
covered  the  loss  or  not.  There  was  nothing 
to  prevent  the  insurance  company  requiring, 
as  a  condition  of  advancement,  that  the  as- 
sured should  guarantee  a  return,  if  for  any 
reason  the  insurance  company  turned  out  not 
to  be  liable,  or,  at  least,  agree  to  return  the 
money  in  that  event.  It  chose  to  advance 
without  taking  any  guaranty  or  agreement  for 
restitution,  if  it  should  thereafter  appear  that 
the  insurance  company  was  not  liable  for  the 
loss,  but  took,  instead,  an  obligation  to  re- 
turn it,  not  if  it  were  not  liable,  but  if 
someone  else,  the  bailee,  should  be  made  so. 
This  must  be  held,  in  legal  effect,  to'concede 
that  the  loss  was  covered  by  the  policy,  and 
that  the  insurance  company  was  liable  there- 
for, and  to  reserve  onl^  the  right  of  subro- 
gation to  assured 's  claim  against  the  bailee 
for  negligence,  and  carrier  unprotected  by  fire 
clause,  and  hence  primarily  liable, — a  right 
existing  without  such  contract.  This  ad- 
vance was  therefore  a  payment.  If  the  in- 
surance company  could  not  have  been  held 
to  make  it,  it  has  chosen  voluntarily  to  do 
BO  and  thus  put  the  owner  in  a  situation  io 
which  he  cannot  be  damaged  by  reason  of 
failure  of  the  compress  company  to  insure  for 
him.  Not  being  able  to  establish  this,  he 
has  no  right  to  a  decree  against  the  Compress 
Company,  and,  of  course,  his  insurer  has 
none.  The  only  thing  not  conceded  by  the 
payment  was  the  right  which  payment'  gave 
of  subrogation  to  owner's  right  against  one 
primarily  liable  for  negligence  or  loss  by 
fire  without  exemption. 

There  is  still  another  special  question 
which  arises  in  the  marine  insurance  policies, 
proper  to  be  disposed  of  here  before  coming  to 
the  last  insurance  question  we  will  present  — 
that  of  contribution.  The  question  indicated 
is  the  construction  of  what  is  known  as  the 
**  American  clause"  contained  in  some  of  the 
marine  policies.  It  would  be  a  useless  in- 
crease oif  the  volume  of  this  statement  to 
quote  that  clause  from  all  of  the  said  poll- 
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cies.  They  are  all  in  substantially  one  fonn. 
We  quote  two  of  them,  to  wit :  (1)  That  of 
the  Fhenix  Insurance  Company,  held  by  R. 
H.  Deming&  Co.  :  "Provided,  always,  and 
it  is  herein  further  agreed,  that  if  the  said 
assured  shall  have  made  any  other  assurance 
upon  the  premises  aforesaid,  prior  in  date  to 
this  policy,  then  the  said  Phenix  Insurance 
Company  shall  be  answerable  only  for  so 
much  as  the  amount  of  such  prior  assurance 
may  be  deficient  towards  fully  covering  the 
premises  hereby  assured ;  and  the  said  Phenix 
Insurance  Company  shall  return  the  premium 
upon  so  much  of  the  sum  by  them  assured  as 
they  shall  be  by  such  prior  assurance  exon- 
erated from.  And,  in  case  of  any  insurance 
upon  the  premises,  subsequent  in  date  to  this 
policy,  the  said  Phenix  Insurance  Company 
shall,  nevertheless,  be  answerable  for  the  full 
extent  of  the  sum  by  them  subscribed  hereto, 
without  right  to  claim  contribution  from  such 
subsequent  assurers,  and  shall  accordingly 
be  entitled  to  retain  the  premium  by  them 
received,  in  the  same  manner  as  if  no  subse- 
quent assurance  had  been  made. "  (2)  That 
of  the  British  &  Foreign  Marine  Insurance, 
Limited,  of  Liverpool,  is  as  follows:  "Pro- 
vided, always,  and  it  is  hereby  further 
agreed,  that  if  the  said  assured  shall  have 
made  any  other  assurance  upon  the  premises 
aforesaid,  prior  in  day  of  date  to  this  policy, 
then  the  said  assurers  shall  be  answerable 
only  for  so  much  as  the  amount  of  such  prior 
assurance  may  be  deficient  towards  fuUy^cov- 
cring  the  premises  hereby  assured  ;  and  the 
said  assurers  shall  return  the  premium  upon 
so  much  of  the  sum  by  them  assured  as  they 
shall  be,  by  such  prior. assurance,  exonerated 
from  ;  and  in  case  of  any  insurance  upon  the 
said  premises,  subsequent  in  day  of  date  to 
this  policy,  the  said  assurers  shall,  neverthe- 
less, be  answerable  for  the  full  extent  of 
the  sum  bv  them  subscribed  hereto,  without 
right  to  claim  contribution  from  such  subse- 
quent assurers,  and  shall  accordingly  be  en- 
titled to  retain  the  premium  by  them  re- 
ceived, in  the  same  manner  as  if  no  such  sub- 
sequent assurance  had  been  made.  Other 
insurance  upon  the  premises  aforesaid,  of 
date  the  same  day  of  this  policy,  shall  be 
deemed  simultaneous  herewith  ;  and  the  said 
assurers  shall  not  be  liable  for  more  than  a 
ratable  contribution,  in  the  proportion  of  the 
sum  by  them  insured  to  the  aggregate  of  such 
simultaneous  insurance.^' 

Under  the  terms  of  this,  the  American 
clause,  as  contained  in  the  various  marine 
policies,  it  was  held  by  the  chancellor  that 
the  question  as  to  whether  the  fire  insurance 
preceded,  was  contemporaneous  with,  or  was 
subsequent  to.  the  marine  insurance,  was  to 
be  determined,  not  by  the  dates  of  the  re- 
spective policies,  but  by  the  dat«  of  the  at- 
taching of  the  risk  under  each,  and,  holding 
that  the  risk  attached  contemporaneously 
under  each,  it  was  held  that  the  principle  of 
contribution  must  govern.  To  fully  under- 
stand the  chancellor's  view,  and  reasons 
therefor,  it  is  proper  to  quote  his  admirable 
statement  in  full  on  this  point.  It  is  as  fol- 
lows :  "  I  am  of  the  opinion  that,  under  the 
American  clauses  of  the  marine  open  poli- 
cies, there  was  no  insurance  until  the  cotton 
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was  brought  within  their  terms,  and  became 
the  subject  of  insurance.  An  open  policy 
does  not,  ex  vi  termini^  insure  property  until 
the  property  is  brought  within  its  terms. 
Hence  there  is  no  insurance  until  then.  The 
rule  making  the  date  of  the  policy  the  date 
of  the  insurance  applies  to  valued  policies, 
but  not  to  open  policies.  Here  confessedly, 
under  this  rule,  the  risks  under  the  marine 
open  policies  and  the  fire  open  policies  were 
concurrent,  and  the  American  clauses  do  not 
operate. " 

,  The  proposition  of  fact  upon  which  this 
is  based  is  denied,  and  it  is  insisted  that 
there  was  a  period  of  time,  however  brief, 
after  purchase  before  deposit  in  the  compress 
when  the  cotton  was  covered  alone  by  the 
marine  policy,  and  such  seems  to  be  the  fact. 
But,  waiving  this,  we  hold  that  the  date  of 
the  policy,  and  not  of  the  attaching  of  the 
risk,  must  govern.  It  is  so  agreed  in  express 
terms,  and  no  reason  is  perceived  why  such 
an  agreement  might  not  be  made  in  contem- 
plation of  open  policies.  It  is  true  that  or- 
dinarily the  date  of  a  contract  is  not  mate- 
rial, but  this  is  not  true  when  it  is  specially 
made  so  in  terms,  —where  it  is,  among  other 
things,  an  object  contracted  about.  The  in- 
surer, for  whose  advantage  in  one  sense  it  is, 
may  well  contract  to  assume  an  entire  lia- 
bility, and  retain  an  entire  premium  against 
contemplated  additional  insurance  as  well 
as  existing  insurance.  No  case  has  been 
found  adjudging  the  contrary,  and,  although 
none  has  been  produced  in  which  the  ques- 
tion was  in  terms  raised  and  disposed  of, 
several  have  been  cited  where,  upon  the  facts, 
it  arose  and  was  taken  for  granted,  as  we  de- 
cide it,  neither  counsel  nor  court  disputing 
its  correctness,  and  where  it  was  necessarily 
applied  in  effecting  the  result.  American 
Ins,  Go.  V.  Ormoold,  14  Wend.  399 ;  Whiting 
V.  Independent  Mut.  Inmiranee  Co.  15  Md. 
297. 

That  the  actual  date  controls  is  assumed 
and  taken  for  granted  in  previous  cases.  Lee 
V.  MdsmcMsetU  F.  &  M.  Ins.  Co.  6  Mass. 
208 ;  AT  Kim  v.  Phtmix  Ins.  Co.  2  Wash.  C. 
C.  95 ;  Columbian  Ins.  Co.  v.  Catlett,  25  U. 
S.  12  Wheat.  883,  6  L.  ed.  664 ;  Seamans  v. 
Ijoring,  1  Mason,  146.  While  in  others  it 
has  been  held,  if  policies  bear  same  date, 
evidence  might  be  received  to  show  actual 
time  of  execution  of  each.  Opinion  by  Judge 
Story,  Potter  v.  Marine  Ins.  Co.  2  Mason,  476. 

This  last  contingency  was  provided  for  in 
one  of  the  policies  quoted,  which  made  other 
insurance  of  the  same  day  as  that  policy, 
"simultaneous"  therewith,  a  strong  eviden- 
tial fact  to  show  that  the  date  of  the  contract 
was  regarded  as  controlling,  and  that  it  is 
now  construed  as  then  understood.  It  will 
be  seen  further  on  that  the  purpose  of  the 
clause  was  to  alter  the  common-law  rule  of 
contribution,  as  announced  in  a  case  to  be 
cited,  and  to  make  the  policies  liable  suc- 
cessively in  the  order  of  their  respective 
dates.  If  it  be  now  determined  that  the  date 
does  not  control,  but  the  date  of  the  attach- 
ing of  the  risk  under  open  policies  deter- 
mines, the  rule  of  contribution,  which  the 
clause  was  intended  to  avoid,  would  in  all 
its  force  be  reinstated.     We  think  it  clear 
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that  it  call  have  do  such  construction  as 
would  defeat  the  purpose  for  whicli  it  was 
originated.  In  view  of  the  origin  and  pur- 
pose of  this  clause,  this  construction  is  all 
the  more  manifestly  correct.  Its  object,  as 
deduced  from  its  effect,  seems  to  have  been 
to  meet  a  modification  or  change  made  in  the 
law  of  insurance  as  it  had  been  understood 
to  exist  before  in  England,  by  a  decision  of 
Lord  Mansfield  in  Newhy  v.  Beed,  1  W.  Bl. 
416.  It  is  thus  stated  by  Chancellor  Wal- 
worth in  the  case  hereinbefore  cited  of  Amen- 
ean  Ins.  Co.  v.  Griswold:  "By  the  continen- 
tal law  of  Europe,  and  the  law  of  English 
insurance  as  it  existed  previous  to  the  decis- 
ion of  Lord  Mansfield  in  Newby  v.  Reed, 
supra,  if  there  were  several  policies  of  dif- 
ferent dates  upon  the  same  subject,  and  the 
amount  of  insurable  interest  was  insufiilcient 
to  cover  the  whole  amount  insured  in  both 
policies,  so  as  to  constitute  a  case  of  double 
insurance,  the  second  policy  only  attached 
upon  or  covered  so  much  of  the  insurable  in- 
terest as  was  not  covered  by  the  first  policy ; 
and  the  second  underwriter  was  only  entitled 
to  retain  the  premium  pro  tanto,  where  the. 
commencement  and  termination  of  the  risk 
and  the  perils  insured  against  were  the  same. 
3  Kent,  Com.  281 ;  Vanderl.  Com.  p.  655,  b. 
4,  chap.  16.  §  7;  Miller,  Ins.  366.  By  this 
ancient  English  rule  and  the  continental 
law  the  second  underwriter  was,  as  he  ought 
to  be,  merely  substituted  in  the  place  of  the 
assured,  as  to  the  uninsured  interest  of  the 
latter,  which  was  not  covered  by  the  first 
policy;  so  that  the  rule  of  apportionment 
between  the  first  and  second  sets  of  insurers, 
where  both  policies,  when  taken  together, 
were  sufficient  to  cover  the  whole  insurable 
interest,  was  precisely  the  same  as  it  would 
have  been  between  the  underwriters  in  the 
first  policy  and  the  assured,  if  the  second 
insurance  had  not  been  made.  If  the  object 
of  the  American  clause  was  to  restore  this 
ancient  rule  of  apportionment  between  the 
underwriters  in '  successive  policies,  as  it 
originally  existed  in  the  Mercantile  Law  of 
England  as  well  as  the  rest  of  Europe,  it  is 
haraly  possible  to  do  it  in  more  appropriate 
and  explicit  lan^uaee  than  is  used  in  the  last 
paragraph  of  this  clause.  That  language  is 
that,  in  case  of  an  insurance  subsequent  in 
date  to  the  first  policy,  the  underwriters  in 
the  first  policy  'shall  nevertheless  be  answer- 
able for  the  full  extent  of  the  sum  by  them 
subscribed,  without  the  right  to  claim  con- 
tribution from  such  subsequent  assurers,  and 
shall  accordingly  be  entitled  to  retain  the 
premium  by  them  received  in  the  same  man- 
ner as  if  no  such  subsequent  assurance  had 
been  made ;'  that  is,  that  they  are  to  have  no 
ri^ht  to  claim  a  contribution  from  the  sub- 
sequent assurers,  and  are  to  be  answerable  to 
the  assured  in  the  same  manner  as  if  the 
subsequent  insurance  had  not  been  made,  as 
well  as  to  retain  the  premium  in  the  same 
manner.  It  appears  to  be  impossible,  there- 
fore, under  this  policy,  that  the  circumstance 
of  there  being  subsequent  policies  under- 
written by  others  could  make  any  difference 
as  to  the  apportionment  of  the  loss  as  between 
the  underwriter  in  the  first  policy  and  the 
assured,  or  those  who  represented  the  insur- 
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able  interest  of  the  goods  on  board  at  the 
time  of  the  loss  not  covered  by  that  policy." 
Id.  pp.  481,  482. 

We  have  presented  the  quotation,  with  the 
argument  and  statement  of  the  purpose  for 
which  it  is  made,  and  do  not  deem  it  neces- 
sary to  add  more  on  that  question. 

We  come  now  to  the  question  of  oontribution 
between  the  insurers  or  co- insurers,  the  fire 
and  marine  companies.  The  nominal  assured 
in  the  fire  policies  was  the  Compress  Com- 
pany ;  the  designated  beneficiaries  were  the 
railroad  companies,  transportation  lines,  and 
owners.  The  two  former  (the  Compress 
Company  and  carrier  risks)  were  not  in- 
cluded in  the  marine  policies.  Nevertheless 
it  is  insisted  that  the  owners*  riak  covered 
in  the  marine  policies  was  the  same  as  own- 
ers'  risk  covered  in  the  fire  policiea,  and  that 
contribution  must  therefore  be  enforced  be- 
tween these  companies.  The  insuperable 
objection  to  this,  so  far  as  the  Compry^as 
Company  and  carriers  are  involved,  is  that 
as  to  their  risks  they  are  not  covered  by  the 
marine  policies,  wiaile  they  are  covered  by 
the  fire  policies.  It  follows,  therefore,  that, 
so  far  as  the  Compress  Company  or  the  car- 
riers may  be  held  liable,  the  fire  companies 
must  respond  to  that  liability,  and  there  can 
be  no  contribution  as  to  owners'  insurance 
until  that  liability  is  extinguished.  If  this 
were  not  true,  the  very  purpose  for  which 
the  fire  policies  were  procured — that  of  in- 
demnity to  tlie  assured — would  fail.  The 
object  of  all  such  insurance  is  iudemnitj, 
and  no  equity  of  contribution  can  defeat  it. 
Indemnity  is  the  prime  object  of  insurance. 
Every  other  rule  is  suborainate,  and  in  no 
case  will  contribution  be  enforced  so  as  to 
deny  indemnity  and  equity  to  all  the  assured. 

In  application  of  this  rule  the  Compress 
Company  insists  that  the  fire  insurance  must 
be  so  appropriated  as  to  leave  no  party  in- 
cluded among  the  assured  in  these  policies 
unprotected.  Recognizing  that  the  effort  to 
protect  its  own  interest  had  been  made  with- 
out specification,  except  that  It  was  assured, 
and  that  carriers'  and  owners*  interest  spe- 
cially insured  must  be  taken  into  consider- 
ation, and  l)e  provided  with  full  indemnity 
before  it  is  affected,  and  to  prevent  its  being 
injuriously  affected,  it  insists  that  it  has  the 
ri^ht  to  have  the  fire  insurance  fund  so  ap- 
plied as  to  indemnify  carriers  and  uninsured 
owners,  and  thus  protect  itself  as  one  of  the 
assured,  which  it  insists  it  is  in  this  sense  and 
to  this  effect,  because  the  object  of  being  an 
assured  was  to  derive  any  benefit  properly  or 
in  any  contingency  occurring  in  consequence 
of  insuring  these  special  interests ;  that  being 
thus  insured;  then  it,  as  assured,  is  a  bene- 
ficiary to  any  extent  which  such  insurance 
so  applied  makes  it,  when  their  protection 
and  Its  own  is  secured  by  such  application. 
It  does  not  insist  that  it  can  in  any  event 
take  a  benefit  under  these  policies  over  an 
owner,  but  it  claims  the  right  to  have  the 
fire  insurance  appropriated  to  uninsured 
owners  because  the  others  are  not  damnified ; 
and,  if  they  are,  then  the  compress  company 
is  liable  to  them  under  its  contract^  express 
or  implied,  to  procure  insurance,  and  the 
money    it  receives   in   such   appropriation 
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would  have  been  at  last  appropriated  to  I 
owners  when  needed  for  their  indemnity.  It 
is  insisted,  however,  in  this  contingency 
which  has  now  arisen,  where  certain  owners 
are  damnified  hj  the  loss,  and  others  not, 
that  equity  requires  the  appropriation  in  the 
carriers*  favor  to  the  loss  of  the  otherwise  un- 
insured owner ;  that  such  appropriation  can- 
not injure  an  assured  owner,  for  he  gets  his 
full  insurance  from  that  source,  and,  if  it 
fails,  the  Compress  Company  is  liable,  and 
the  protection  it  receives  in  the  appropriation 
claimed  goes  to  his  benefit ;  that  this  result 
cannot  be  defeated  in  favor  of  contribution, 
by  the  intervention  of  owners'  insurer  claim- 
ing subrogation.  He  is  not  entitled  to  sub- 
rogation to  the  owner's  claim  against  the 
Compress  Company  for  failure  to  procure  in- 
surance. This  right  would  only  exist  as  to 
that  procured,  nothing  else  preventing ;  but 
here  it  must  not  be  construed  to  extend  to 
that,  and  thus  defeat  the  application  of  the 
policies  procured  to  indemnity  of  the  assured. 
The  claim  of  the  Compress  Company  is  not 
that  it  escapes  liability  to  the  owner  for  de- 
fault in  not  procuring  insurance,  or  that  it 
is  entitled  to  thus  escape  it,  but  it  is  that, 
to  the  extent  the  Compress  Company  did  take 
out  such  insurance,  the  insurance  can  and 
must  be  applied  before  any  contribution  is 
invoked,  so  as  to  protect  the  Compress  Com- 
pany to  that  extent,  and  that  is  done  by  ap- 
plying this  insurance  to  the  carrier  liability 
and  to  cover  loss  of  the  otherwise  uninsured 
owner. 

In  this  view  we  concur,  disagreeing  with 
the  chancellor,  who  held  all  owners  entitled 
primarily  to  participate,  and  their  insurers 
to  do  so  by  subrogation.  This  was  one  of 
the  questions  not  before  the  court  in  the 
Lancaster  Mills  Case,  There  it  was  said, 
while  taken  out  for  the  benefit  of  carriers 
(meaning  contracting  carriers),  the  cotton 
itself  was  insured,  and  this  we  again  repeat 
here.  But  the  questiob  of  contril)ution  and 
subrogation  now  arising  did  not  arise  in  that 
case ;  what  was  then  said  was  not  in  that  view. 
Leaving,  therefore^  that  question,  we  return 
to  the  question  of  contribution  amon^  others. 

The  rule  of  contribution  among  co- insurers 
is  one  which  equity  has  evolved  out  of  con- 
ditions of  contemporaneous  liability  for  the 
same  loss.  Like  all  others  of  such  origin, 
it  is  the  application  of  common  sense  and 
natural  justice  to  situations,  and  the  solution 
of  difficulties  not  provided  for  by  fixed  rules 
of  law.  Its  object  is  to  do  justice,  and  it 
will  not  be,  under  wij  circumstances,  a  cor- 
rect application  of  it  if  the  result  is  injustice 
to  any  of  the  assured  affected  by  the  appli- 
cation. If  the  property  which  was  the  sub- 
ject matter  of  insurance  was  the  same,  in* 
terest  the  same,  and  risks  identical,  the 
contribution  consequent  is  obviously  that 
which  would  be  proper  as  between  co-sureties 
for  the  same  obligation.  But  here  the  fire 
policies  were  on  two  interests  and  risks  (that 
of  contracting  carriers,  and  of  the  Compress 
Company,  as  shown),  not  covered  by  the 
marine  policies,  and  the  fire  insurance  fund 
must  therefore  be  first  applied  so  as  to  pro- 
tect these.  If  in  such  application  it  is  ex- 
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hausted  in  indemnifying  the  carreers  held 
liable  and  uninsured  owners,  then  there  will 
remain  no  fund  for  contribution.  If  not, 
the  marine  insurers,  not  having  the  American 
clause,  are  entitled  to  have  contribution,  as 
the  fire  insurance  was  for  all  owners,  in- 
cluding those  covered  by  the  marine  policies 
(excluding,  of  course,  Hall,  who  did  not 
consent  to  procuring  of  fire  insurance  for 
him,  but  forbade  it).  To  do  equity,  the  fire 
insurance  must  be  appropriated  to  cover  car- 
rier liability  and  otherwise  uninsured  own- 
ers. As  it  is  insufficient'  for  this  purpose, 
it  will  result  that  there  will  be  np  contribu- 
tion. 

One  of  the  claims  involved  in  this  record, 
that  of  Paton  &  Co.  for  twenty-nine  bales 
of  cotton,  stands  on  different  ^ound  from 
that  of  others  discussed.  The  bill  of  lading 
of  the  Kanawha  Dispatch,  held  for  this  cot- 
ton, had  a  valid  fire-clause  exemption;  but 
this,  of  course,  did  not  operate  to  excuse  the 
company  from  liability,  if  the  loss  was  oc- 
casioned by  negligence,  and  it  is  insisted  the 
loss  was  so  occasioned.  There  was  no  special 
allegation  that  the  twenty-nine  bales  referred 
to  were  burned  after  they  were  loaded  on  the 
cars,  but  such  was  the  fact,  as  proven  upon 
general  allegation  of  liability  of  the  com- 
pany for  its  loss.  The  evidence  was  proper 
under  the  general  allegation,  and,  if  it  makes 
but  a  case  of  negligence,  the  Kanawha 
Dispatch  is  liable  notwithstanding  the  fire 
clause  exemption.  The  testimony  of  witness 
WheatOn,  introduced  by  defendant,  shows 
that  this  cotton  was  in  the  second  section  of 
a  train  made  up  to  leave  about  7  o'clock. 
That  this  section  stood  near  the  compress. 
The  train  should  have  been  made  up  and 
pulled  away  from  there  from  one  half  to 
three  quarters  of  an  hour  before  leaving  time. 
He  says  leaving  time  was  7  o'clock  or  7 :30 ; 
"  about  7. "  He  was  asked  by  counsel  of  the 
company  to  examine  his  (witness')  office  rec- 
ords, and  see  if  he  can  find  the  schedule  then 
in  force,  and  give  it  to  said  counsel,  and 
answered,  "I  will  do  so."  Whether  he  did 
or  not  does  not  appear.  If  so,  counsel  did 
not  file  it.  It  may  be  therefore  fairly  pre- 
sumed that  the  starting  time  was  not  later 
than  7.  He  was  asked  by  complainants' 
counsel  if  the  leaving  time  was  7  o'clock, 
and  if  that  custom  had  been  followed  would 
not  the  compress  track  have  then  been  cleared ; 
and  answered,  '*It  would  have  been  cleared 
of  the  loaded  cars. "  It  thus  and  elsewhere 
appears  in  his  testimony  that  the  cars  were 
left  where  they  burned  later  than  ordinary. 
But,  added  to  this,  the  witness  shows  that, 
while  taking  off  the  first  section  of  the  train, 
the  "engine  in  starting  broke  a  draw- bar 
about  the  middle  of  the  car  of  the  first  sec- 
tion. The  key  came  out,  and  thev  had  to 
throw  that  car  on  the  main  line,  ana  go  back 
and  get  the  rear  part  of  the  train,  and  pull 
that  out.  ^  That  this  breakage  caused  a  de- 
lay of  at  least  7  to  10  minutes.  In  the  mean- 
while, before  reaching  the  second  section,  it 
had  taken  fire,  and  in  that  condition  was  re- 
moved. Even  after  this,  two  cars  attache^d 
to  this  one,  containing  the  twenty-nine  bales 
of   cotton,    were    put  out  with  biiek«l6  of 


&32 


Tennessee  Supreme  Court. 


Juke, 


water.  This  one  could  not  be,  and  was  lost. 
Upon  the  facts  the  chancellor  found  this  issue 
in  favor  of  defendant. 

It  is  insisted  here,  in  support  of  the  find- 
ing, that  neither  the  delay  nor  the  breakage 
of  the  train,  but  the  fire,  was  the  proximate 
cause{[of  the  loss.  In  this  we  do  not  concur. 
<]rranting  that  the  slight  delay  would  not  of 
itself  have  made  the  company  liable,  here 
we  have,  in  addition,  the  breaking  of  the 
trai)i  machinery  when  the  effort  is  made  to 
remove  the  cotton,  but  for  which  it  might 
have  been  saved  notwithstanding  the  me. 
This,  we  think,  was  therefore  the  proximate 
cause  of  the  loss.  The  proximate  cause  of 
an  injury  may,  in  general,  be  stated  to  be 
that  act  or  omission  which  immediately 
causes  or  fails  to  prevent  the  injury ;  an  act 
or  omission  occurring  or  concurring  with 
another,  which,  had  it  not  happened,  'the  in- 
jury would  not  have  been  inflicted,  notwith- 
standing the  latter;  illustrating  by  these 
facts :  It  is  true  that  the  fire  destroyed  the 
cotton,  and  in  that  sense  caused  the  loss, 
but  it  appears  that,  notwithstanding  the  oc- 
currence of  the  fire,  the  cotton  would  not 
have  been  burned  by  it  had  not  the  break- 
ing of  the  train  while  it  was  being  removed 
happened,  so  that  but  for  this  fact  the  cotton 
'  would  have  l)een  saved.  This  must  therefore 
be  held  to  be  the  proximate  cause  of  the  loss, 
and,  if  it  was  the  result  of  negligence,  the 
carrier  must  answer  for  it.  The  complain- 
ant must  show  negligence.  He  proved  a  de- 
lay of  the  train  caused  by  breaking  of  ma- 
chinery. It  then  devolved  upon  the  carrier 
to  show  that  this  resulted  from  a  latent  de- 
fect or  other  cause  sufilcient  to  excuse  it. 
Failing  to  do  this,  ihe  carrier  was  liable, 
and  the  liability  is  here  adjudged,  reversing 
the  decree  of  the  chancellor  on  this  point. 

There  was  a  question  decided  by  the  chan- 
cellor as  to  appropriation  of  the  share  of  in- 
surance of  a  carrier  not  before  the  court, 
which  it  is  necessary  to  notice,  and  we  will 
do  so  in  the  summary  of  results  of  modifica- 
tions of  his  decree,  this  being  a  most  ma- 
terial one  ;  for  we  disagree  with  the  chancel- 
lor that  this  fund  can  be  here  disposed  of 
under  the  principles  settled.  To  indicate 
the  modifications  resulting,  we  add  a  more 
specific  statement  of  loss  and  relations  to  it 
of  various  carriers.  The  figures  given  are 
from  the  briefs  of  counsel  assumed  to  be  ac- 
curate, without  actual  verification  from  the 
^•ecord.  There  were  14,009  bales  of  cotton 
in  all  in  the  compress  when  burned.  Of 
this  number,  2, 124  bales  were  never  sued  for, 
the  Compress  Company  or  its  insurers  having 
paid  for  1,088  bales  to  owners,  and  no  suit 
was  brought  as  to  the  remaining  1,086  of  the 
2,184.  Of  the  remaining  11,885  bales.  2,226 
were  in  the  compress  shed  under  permits  and 
compress  receipts,  but  covered  by  no  bills  of 
lading.  The  other  9,659  were  in  the  com- 
press shed,  and  under  bills  of  lading  of  va- 
rious railroad  companies  and  transportation 
lines;  but  some  have  disappeared,  leaving 
about  9,579  bales  covered  by  bills  of  lading 
of  cotton  involved  in  these  and  suits  hereto- 
fore heard,  with  29  bales  belonging  to  Paton 
A  Co.,  covered  by  bills  of  lading  of  Kana- 
wha Dispatch,  and  burnt  on  cars  of  Newport 
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News  &  Mississippi  Valley  Company,  mak- 
ing, in  all  9, 608  bales  now  in  suit.  The  fol- 
lowing carriers  had  executed  bills  of  lading 
for  same,  to  wit : 

Cairo,  VlDoennee&  ChicsffoLine.  .5,087  bales  cotton. 

Kanawha  Despatch  ror  Newport 
News  &  MJflBissippi  Valley  Com- 
pany)  2,868     *• 

Newport  News  &  Misstesippi  Val- 
ley Company 477     "        " 

Ix)ul8ville,  New  Orleans  ft  Texas 
Railroad 461     - 

Indiana,  Bloomlnffton  &  Western 
Railroad 456     " 

Cleveland,  Columbus,  Cincinnati 
ftlDdianapoUs  Railroad 410     '' 

Blue  Line 857     " 

0^606 
The  Kanawha  Despatch  is  held  not  liable 
in  all  suits  except  that  of  Paton  &  Co.     In 
the  contribution  therefore   2,829   bales  are 
eliminated,  so  far  as  the  carrier  liability  is 
concerned.     There  is  consequently  no  recov- 
ery to  be  had  against  the  Compress  Company. 
through  this  carrier,  by  owners  in  favor  of 
marine  insurers.     Tlie  recovery  of  marine  in- 
surers through  owners  depends  upon  the  estab- 
lishment of  the  primary  liability  of  the  car- 
riers having  contracts  with   the   Compress 
Company,  to  cover  cotton   with   insurance, 
and  thus,  by  and  in  consequence  of  such  re- 
covery,   reaching  the   Compress  Company. 
It  is  indispensable,  therefore,  to  that  result 
that  the  carrier  be  sued,  and  jud^onent  be 
rendered  against  it.     The  Cairo,  Vincenncs 
<&  Chicago  Line  is  not  sued,  and  therefore 
there  can  be  no  recovery  in  favor  of  the  own- 
ers through  that  carrier  against  the  Compress 
Company.     This  eliminates  5,082  bales,  for 
which  no  recovery  can  be  had  against  the 
Compress  Company.  The  chancellor  thought, 
by  reason  of  declaring  a  liability  without 
adjudging  it  against  this  Company  not  be- 
fore the  court,  he  could  pass  over  it,  and  ap- 
propriate so  much  of  the  fire  insurance  fuxKl 
as  he  might  thus  determine  belonged  to  it. 
We   are   of   opinion  this  cannot  be   done. 
There  was  no  service  on  the  Cairo,  Vincennes 
&  Chicago  Company ;  no  appearance  entered 
by  or  for  it ;  no  attachment  of  property  and 
publication ;  and  hence  it  is  not  actually  or 
constructively  before  the  court  for  the  ap- 
propriation of  any  property  or  fund  in  which 
it  has  an  interest.     No  appropriation  of  any 
fund  can  be  made  to  an  extent  which,  under 
any  holding  in  a  suit  against  it,  might  re- 
sult in  showing  that  it  is  injured.     It  cannot 
be  injured  by  the  appropriation  of  that  pro- 
portion of  the  fire  insurance  fund,  which, 
as  between  itself  and  other  carriers,  would 
not  belong  to  it  under  any  ruling.     Hence, 
in  appropriating  so  much  of  that  entire  fund 
to  the  liability  of  other  carriers  as  their  pro- 
portion of  the  liability  is  to  its  share,  no 
injustice  can  be  done,  and  this  is  the  extent 
to  which  we  can  go  in  this  case.     The  Com- 
press Company  is  entitled  to  hold  that  fund 
in  trust  for  the  absent  carrier,  to  indemnify 
it  (and  to  that  extent  to  protect  the  Compress 
Company),  in  case  the  carrier  is  sued,  and 
its  liability  fixed,  and  it  sues  the  Compress 
Company. 

In  view  of  the  fact  that  only  contracting 
carriers  (that  is,  those  having  contracts  with 
the  ^Compress  Company  to  carry  insurance), 
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were  enumerated  as  being  entitled  to  partici- 
pate in  the  insurance  fund,  it  is  deemed  su- 
perfluous to  say  thai  non-contracting  carriers 
— as  the  Blue  Iiine — ^are  not  so  entitled,  and 
will  be  by  decree  excluded  from  such  partici- 
pation. 

We  are  aware  that,  Ion?  as  this  opinion 
is,  it  is  necessarily  too  brief  in  many  particu- 
lars. The  number  of  cases  and  the  multi- 
tude of  questions  involved  have  made  the 
whole  presentation  a  matter  of  extended  writ- 
ing, even  after  elimination  of  many  special 
questions,  the  result  of  the  decision  of  cer- 
tain general  ones,  but  for  the  same  reason 
have  occasioned  us  to  deal  in  too  brief  a  man- 
ner with  most,  if  not  all,  of  them,  to  do  jus- 
tice to  the  able  and  elaborate  arguments 
which  have  been  addressed  to  us.  But  after 
all,  it  must  be  remembered  that  what  is  de- 
sired of  a  court  is  a  solution  of  difficulties, — 
a  correct  decision  of  questions, — rather  than 
elaborate  statement  or  discussion  of  them, 
particularly  when,  from  their  number  or 
variety,  an  opinion  of  much  length  must 
necessarily  be  short  in  particulars.  It  would 
have  given  us  much  pleasure  to  have,  with 


each  question,  restated  at'  length  the  various 
positions^  and  arguments  of  counsel  pro  and 
con.'jBknd  to  have  reviewed  the  many  authori- 
ties collected  with  so  much  industry,  and 
pressed  upon  us  with  so  much  force ;  but 
time  is  inadequate  to  the  task,  and  we  have 
been  obliged  to  content  ourselves  with  deter- 
mining, upon  due  considerations,  the  appli- 
cation of  the  law  as  in  our  judgment  it  is 
best  settled  amid  the  views  presented.  If, 
in  reflecting  the  judgment  of  the  court,  I 
have  done  it  with  reasonable  accuracy  and 
correctness,  I  have  accomplished  the  purpose 
chiefly  desired,  and  better  than  would  have 
been  done  by  elaboration  of  statement  and 
inaccuracy  of  conclusion.  77ie  decree  of  the 
chancelloi'  irill  be  modified  as  herein  indicated. 
The  costs  of  both  courts  will  be  divided  in 
the  several  suits  in  which  the^  are  respec- 
tively involved  between  the  marine  insurance 
companies  and  the  Compress  Company.  Costs 
of  special  recovery,  as  that  of  Paton  &  Co. 
against  defendant,  held  specially  liable,  and 
complainants  cast  in  suits  will  pay  costs 
thereof. 
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1.  A  corporation  composed  of  (the  in- 
habitaAte  of  the  '  territory  situated 
around  the  mouth  of  a  public  navi- 
gable river^  which  is  charged  with  the  duty 


of  maintaining  therein  a  ship  channel  of  suffi- 
cient width  and  depth,  and  empowered  to  levy 
taxes  to  raise  the  neoeseary  funds.  Is  created  for 
municipal  purposes  within  a  constitutional  pro- 
vision permitting  tbe  creation  of  such  corpora- 
tions by  special  laws. 
2«  Placing  the  burden  of  maintaining 
a  harbor  upon  those  living  in  its  im- 
mediate vi^nity  does  not  violate  a  constitu- 
tional requirement  that  all   taxation  shall  be 


J^oim.—Taxation^  general  and  loeai,  muet  be  for 
public  purpoae. 

Taxation  may  be  either  general  or  local ;  but, 
whether  general  or  local,  it  must  be  for  a  public 
purpose  and  not  a  mere  private  purpose.  Mcfiean 
V.  Chandler,  9  Heisk.  840:  Astor  v.  New  York,  7 
Jones  &  8. 120;  People  v.  Brooklyn,  4  N.  Y.  419;  Peo- 
ple V.  Salem  Twp.  Board,  20  Mich.  46S;  1  Desty^ 
Taxn.l4. 

Municipal  corporations*  other  than  cities,  towns 
and  villages,  may  be  vested  with  powers  to  asuess 
and  collect  taxes  for  corporate  purposes,  but  such 
taxes  must  be  uniform  as  to  persons  and  property 
within  the  district  created.  Updike  v.  Wright,  81 
III.  68:  Board  of  Directors  v.  Houston,  71  HI.  818: 
Harvard  v.  St.  Cilalr  ft  M.  L.  ft  P.  Drainage  Go.  51  lU. 
ISO;  People  v.  Salomon,  61  IlL  87;  Oage  v.  Graham, 
57  IlL  144:  Hessler  v.  Drainage  Comrs,  G8  IlL  105. 

The  essential  requisite  of  all  taxation  is  that  it  be 
for  public  purposes,  whether  the  penalty  be  pay- 
able to  the  State  or  to  individuals.  The  purpose 
must  be  public.  Sitebee  v.  Stockle,  44  Mich.  661: 
Scammon  v.  Chicago,  44  III.  209;  Wauwatosa  v. 
Ounyon,  25  Wis.  271;  Hanson  v.  Vernon,  27  loWa, 
47:  Sharpless  v.  Philadelphia,  21  Pa.  168;  Curtis  v. 
Whipple,  24  Wis.  360;  Williams  v.  Newfane  School 
Dist.  No.  6,  83  Vt  271;  Louisville  ft»N.  R.  Co.  v. 
Davidson  County  Ct.  1  Sneed,  668;  Freeland  v.  Has- 
tings, 10  Allen,  679;  Hammett  v.  Philadelphia,  66 
Pa.  152;  Allen  v.  Jay,  60  Me.  124. 

A  state  purpose  must  be  accomplished  by  state 
taxation,  a  county  purpose  by  county  taxation, 
and  a  public  purpose  for  any  inferior  district  by 
IJ  L.  R.  A. 


taxation  of  such  district.    Cooley,  Taxn.  2d  ed.  141. 

A  corporate  purpose  is  a  purpose  necessary  or 
proper  to  carry  into  effect  the  object  of  the  crea- 
tion of  the  corporate  body.  Chicago,  D.  ft  V.  R. 
Co.  V.  Smith.  62  DL  268:  Livingston  County  v.  Dar- 
lington,  101  U.  S.  il7.  25  L.  ed.  1019. 

A  public  governmental  use  or  purpose  is  essential 
to  the  validity  of  a  tax.  Parkersburg  v.  Brown, 
106  U.  S.  487, 27  L.  ed.  238;  1  Deety,  Taxn.  14. 

Equality  and  uniformity  of  taxation. 

The  provision  of  the  State  Constitution  requiring 
equality  and  uniformity  in  taxation  is  not  a  re- 
striction on  the  absolute  power  of  taxation,  but 
affects  only  the  mode  of  its  exercise.  Beals  v. 
Amadur  County,  35  Cal.  624. 

A  tax  is  not  unconstitutional  when  it  is  equal 
and  uniform  throughout  the  taxing  district.  East 
Portland  v.  Multnomah  County,  6  Or.  62. 

That  the  rule  of  taxation  shall  be  uniform,  means 
that  the  course  or  mode  in  levying  or  laying  taxes 
shall  be  uniform:  that  each  step  taken,  the  valua- 
tion and  the  rate,  must  be  uniform.  New  Orleans 
V.  Davidson,  80  La.  Ann.  655:  Weeks  v.  Milwaukee, 
10  Wis.  242;  Knpwlton  v.  Rock  County  Suprs.  9 
Wis.  410. 

Local  Uucation. 

Local  taxation  must  be  for  a  local  as  well  as  a 
public  purpose.  See  1  Desty,  Taxn.  ft  9;  Nichols  v. 
Bridgeport,  27  Conn.  459;  Williams  v.  Cammack,  27 
Miss.  209. 

The  Legislature  may  make  local  improvements, 
or  authorize  the  same  to  be  made,  and  a  tax  on  a 


(m 


Obboon  Supreme  Court. 


Jui-T, 


equal  and  uniform,  althougrh  the  entire  State  will 
be  benefited  thereby,  if  its  maintenance  Is  posi- 
tively neoesBary  to  the  existence  of  the  settle- 
ments upon  its  shores. 

(Strahan,  Cb.  J.,  dlggents.) 
(July  8,  1891.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  defendants  in  a  suit  brought  to  test 
the  validity  of  an  Act  creating  defendant  a 
municipal  corporation.     Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Dolph,  Belling^er,  Mallory  As 
Simon  for  appellant. 

Mr.  Ellis  G.  Hug^hes*  for  respondents: 

The  meaning  of  "municipal"  is,  in  legal 
effect,  the  same  as  public,  or  governmental,  as 
contradistinguished  from  private. 

Worcester,  Diet.;  Webster,  Diet.;  Burrill, 
Law  Diet. ;  Bouvier,  Law  Diet. 

Kent  does  not  even  use  the  word  "munici- 
pal "  in  his  division  of  corporations  into  classes, 
but  he  does  use  the  word  "public*'  as  its 
equivalent,  which  it  in  fact  is. 

2  Kent,  Com.  *274,  275.  See  State  v.  Lefflng- 
well,  54  Mo.  458;  Ilorion  v.  Mobile  School  Comrs. 
43  Ala.  598,  607;  PeapU  v.  Salomon,  61  HI.  87. 


Bean,  «/*.,  delivered  the  opinion  of  the  court: 
This  suit  involves  the  constitutionality  of  an 
Act  of  the  Legislative  Assembly  of  this  State 
entitled  '*  An  Act  to  Establish  and  Incorporate 
the  Port  of  Portland,  and  to  Provide  for  the 
Improvement  of  the  Willamette  and  Columbia 
Rivers  in  said  Port  and  between  Said  Port  and 
the  Sea."  Laws  1891,  p.  791.  This  Act,  in 
terms,  creates  a  separate  district,  with  defined 
boundaries,  which  embraces  substantially  what 
was  at  the  time  of  the  passage  the  Cities  of 
Portland.  East  Portland,  and  Albina,  and  now 
the  City  of  Portland,  to  be  known  as  the  *'  Port 
of  Portland,''  and  the  inhabitants  thereof  are 
constituted  and  declared  to  be  a  corporation  by 
the  name  and  style  of  the  '*  Port  of  Portland." 
and  as  such  to  have  perpetual  succession,  and 
by  said  name  to  exercise  and  carry  out  all  the 
corporate  powers  and  objects  by  said  Act  con- 
ferred and  declared,  make  all  contracts,  hold, 
receive,  and  dispose  of  real  and  personal  prop- 
erty, such  as  may  be  necessary,  requisite,  or 
convenient  in  carrying  out  the  objects  of  said 
corporation,  as  therein  set  out  and  expressed, 
and  sue  and  be  sued,  plead  and  be  impleaded, 
in  all  actions,  suits,  and  proceedings  brought 
by  or  against  it.  By  said  Act  il  is  declared  that 
the  object,  purpose,  and  occupation  of  such 


ocal  district  for  such  improvements  is  constitu- 
tional. Daily  v.  Swope,  47  Wis.  887;  Williams  v. 
Cammack,27  Miss.  209. 

Where  lands  are  improved  by  legislative  action, 
on  the  ground  of  public  utility,  the  cost  of  such 
improvements  may«  to  a  certain  degrroe,  be  imposed 
on  the  parties  who,  in  consequence  of  owning  the 
lands  in  the  vicinity,  receive  a  peculiar  advantage. 
Haoscom  v.  Omaha,  11  Neb.  37;  Tide-Water  Co.  v. 
Coster,  18  N.  J.  Bq.  587. 

A  statute  delegating  power  to  charge  the  prop- 
erty of  individuals  with  the  expenses  of  local  im- 
provements must  be  strictly  pursued,  and  any 
substantial  departure  will  vitiate  the  proceedings. 
Memtt  V.  Portchester,  71  N.  Y.  309. 

The  Legislature  may  provide  for  the  construc- 
tion of  a  free  bridge  over  a  river,  and  require  the 
expense  to  be  borne  by  taxation  of  the  city  into 
which  it  leads.  Philadelphia  v.  Field,  58  Pa.  3290, 
citing  Thomas  v.  Leland,  21  Wend.  66;  Norwich  v. 
Hampshire  County  Comrs.  13  Pick.  60;  Hingham  9i 
Q.  Bridge  &  Tump.  Corp.  v.  Norfolk  County,  6 
Allen,  853;  Board  of  Wardens  of  Port  of  Phila.  v. 
Philadelphia,  4S  Pa.  209. 

Municipal  tcuratUm  for  local  pi»l>o«e8. 

A  town,  under  its  general  authority  to  vote  taxes 
for  township  purposes,  cannot  raise  money  for 
public  improvements  outside  its  territorial  limits 
(Ulley  v.  Rochester,  9  N.  Y.  64;  Denton  v.  Jackson, 
2  Johns.  Ch.  336, 1  L.  ed.  400:  North  Hempstead  v. 
Hempstead,  2  Wend.  136);  but  a  town,  if  authorized 
specif  ill  y  by  the  Legislature,  may  do  so  on  the 
ground  of  epecial  local  benefits.  Talbot  County 
Comrs.  V.  Queen  Anne  County  Comrs.  60  Md.  24& 
See  Halsey  v.  People,  84  lU.  89;  Wright  v.  People, 
87  III.  682:  Concord  v.  Boscawen,  17  N.  H.  465,  cited 
in  Cooley,  Taxn.  2d  ed.  163. 

So  it  is  competent  by  legislation  to  provide  a 
special  water  precinct  in  a  city  for  waterworks, 
and  levy  a  tax  within  the  same.  Brown  v.  Con- 
cord, 66  N.  H.  376. 

So  it  may  be  authorized  to  construct  gas  works 
for  public  purposes.  Western  Sav.  Fund  Soc.  v. 
PhiUdelphia,  81  Pa.  175, 186. 

Or  it  may  be  required  to  contract  for  corporate 
noc(\-8ities  with  private  corporations  or  pereons. 
Nelson  v.  La  Porte,  88  Ind.  258. 
13  L.  U.  A. 


The  constitutional  provision  inhibiting  the  incor- 
poration of  towns  and  villages  by  special  charter 
has  no  reference  to  quasi  municipal  oorporations. 
Cathcart  v.  Comstook,  56  Wis.  690. 

When  a  statute  confers  power  upon  a  corpora- 
tion, to  be  exercised  tor  the  public  good,  its  exer- 
cise is  not  merely  discretionary,  but  imperative. 
The  words  **  power  "  and  **  authority  "  In  such  cases 
may  be  construed  **  duty  **  and  **  obligation."  Alle- 
gany Co.  P.  8.  Comrs.  v.  Allegany  County,  20  Md. 
440. 

Si)ecUU  taxing  ditirict. 

As  distinct  from  its  power  of  local  assessment, 
the  Legislature  may  create  special  taxing  districts, 
which  may  include  one  or  more  subdivisions  of  the 
State  or  parts  of  such  subdivisions  without  making 
such  districts  correspond  with  .their  territorial 
limits.    1  Desty,  Taxn.  »  68. 

It  has  power  to  impose  a  tax  on  such  local  dis- 
trict for  the  construction  of  local  improvements, 
and  to  levy  assessments  for  benefits  conferred;  but 
this  power  is  in  some  States  subject  to  the  limita- 
tion that  local  burdens  cannot  be  imposed  without 
the  consent  of  the  taicpayers  to  be  affected  thenN 
by.    Id.  9  69. 

Works  of  public  improvement  which  may  be  an 
advantage  to  the  whole  State,  as  a  canal,  may  be 
constructed  at  the  expense  of  the  local  district 
where  it  was  likely  to  confer  local  benefits  on 
the  locality  specially  taxed.  Thomas  v.  Leland,  24 
Wend.  66;  Revenue  Comrs.  v.  State,  45  Ala.  399. 

The  interest  of  the  district  must  be  the  true  test, 
whether  an  object  is  or  is  not  a  proper  object  of 
district  taxation,  as  in  the  case  of  the  erection  of 
city  waterworks.    Goddin  v.  Crump,  8  Leigh,  120. 

Several  towns  may  for  a  common  purpose  be 
united  into  a  single  district,  and  commisBlonen  of 
the  district  may  be  invested  with  taxing  powers  for 
district  purposes.  People  v.  Salomon,  61  lU.  87 : 
West  Chicago  Park  Comrs.  v.  Western  U.  Tcleg. 
Co.  103  III.  83. 

Local  taxes  may  be  levied  on  different  systems  in 
different  districts,  even  when  they  are  for  the  ben- 
efit of  the  whole  State.  People  v.  Central  Pac.  R- 
Co.  48  Cal.896;  Bright  v.  McCuUough,  27  Ind.  223: 
Merrick  v.  Amherst,  12  AUen,  500;  Allegany  Co.  P. 
S.  Comrs.  v.  Allegany  County,  20  Md.  457. 
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corporatioD  shall  be  to  so  improve  the  Willa- 
mette River  at  the  Cities  of   Portland,  East 
Portland,  and  Albina,  and  the  Willamette  and 
Columbia  Rivers  between  said  cities  and  the  sea, 
as  that  there  shall  be  made  and  permanently 
maintained  therein  a  ship  channel  of  good 
and  sufficient  width,  and  having  a  depth  at  all 
points  at  mean  low  water,  both  at  said  cities  and 
between  said  cities  and  the  sea,  of  not  less  than 
twenty-five  feet.     Bo  far  as  is  necessary,  requi- 
site, or  convenient  to  carry  out  the  said  object, 
this  corporation  is  given  full  control  over  said 
livers  at  and  between  said  cities  and  the  sea,  so 
far  and  to  the  full  extent  that  this  State  can 
IP'ant  the  same,  and  in  carrying  on  said  work 
18  given  the  same  power  of  eminent  domain  as 
exists  under  the  laws  of  this  State  in  favor  of 
corporations  organized  for  the  construction  and 
operation  of  railroads.     For  the  purpose  of 
providing  funds  necessary  for  such  improve- 
ment said  corporation  is  authorised  from  time 
to  time  to  borrow  money  in  such  sums  as  may 
be  found  necessary,  not  exceeding  the  sum  of 
$500,000,  and  to  issue  its  promissory  notes  or 
bonds  therefor;  and  is  given  power  to  assess, 
levy,  and  collect  taxes  upon  all  property,  real 
and  personal,  within  its  boundaries,  and  which 
is  by  law  taxable  for  state  and  county  purposes, 
not  exceeding  the  rate  therein  provided.     The 
power  and  authority  given  to  the  corporation, 
the  Port  of  Portland,  is  vested  in  and  to  be  ex- 
ercised by  a  board  of  commissioners  named 
therein,  and  their  successors  in  office,  chosen 
as  in  said  Act  provided,  who  shall  serve  with- 
out salary  or  compensation,  except  for  actual 
expenses  incurred  by  any  commissioners  while 
engaged  in  the  actual  work  of  the  corporation. 
At  the  outset  it  is  well  to  observe  that  every 
court  approaches  with  hesitancy  the  question 
of  declaring  a  law  unconstitutional,  and  never 
«xerts  its  power  so  to  do  while  doubt  exists. 
Every  intendment  must  be  given  in  favor  of  its 
validity.     As  was  said  by  Ix)rd,  /.,  in  Cline  v. 
Greenwood f  10  Or.  241:     "Before  a  statute  is 
declared  void  in  whole  or  in  part  its  repugnancy 
to  the  Constitution  ought  to  be  clear  and  pal- 
pable, and  free  from  doubt.    Every  intend- 
ment must  be  given  in  favor  of  its  constitu- 
tionality.    Able  and  learned  judges  have,  with 
great  unanimity,  laid  down  and  adhered  to  a 
rigid  rule  on  this  subject.     Chief  Jvstiee  Mar- 
fihall  in    United  States  v.   Peters,  9  U.  8.  5 
Cranch,  128,  3  L.  ed.  57;  Gliief  Justice  Parsons 
in  Kendall  v.   Kingston,  5   Mass.  584;  Chief 
Justice  Tilghman  in  Farmers  dt  M.  Bank  v. 
Smith,  3  Serg.  &  R.  72;  Chief  Justice  Shaw  in 
Norwich  V.  Hampshire  County  Comrs.  13  Pick. 
61,   and    Chief  Justice  Savage    in  Ex  parte 
McCollum,  1  Cow.  564, — have  with  one  voice 
declared  that  it  is  not  on  slight  implication  and 
vague  conjecture  that  the  Legislature  is  to  be 
pronounced  to  have  transcended  its  powers, 
and  its  acts  be  considered  void.     The  opposi- 
tion between  the  Constitution  and  the  law 
should  be  such  that  the  people  feel  a  clear  and 
strong  conviction  of  their  incompatibility  with 
each  other."    Keeping  these  views  in  mind,  we 
proceed  to  the  examination  of  the  question 
before  us.    It  is  first  contended  by  plaintiff  that 
the  Act  incorporating  the  defendant,  the  Port 
of  Portland,  is  repugnant  to  section  2  of  article 
11  of  the  Constitution,  which  provides  that 
'"corporations  may  be  formed  under  general 
as  L.  R.  A. 


laws,  but  shall  not  be  created  by  special  laws, 
except  for  municipal  purposes."    Under  this 
section  there  can  be  but  one  question:     What 
is  a  corporation  created  for  municipal  purposes? 
No  corporation  can  be  created  by  special  Act 
except  for  municipal  purposes^  but  there  is  no 
limitation  on  the  creation  of  corporations  for 
municipal  purposes  by  special  Act.     Any  cor- 
poration for  municipal  purposes  may  therefore 
be  thus  created.     If,  then,  the  Port  of  Portland 
is  a  corporation  created  for  municipal  puiposes, 
the  Act  creating  it  is  not  repugnant  to  this  sec- 
tion of  the  Constitution.     The  whole  question, 
therefore,  turns  upon  the  meaning  of  the  phrase 
*' municipal  purposes,"  as  used  in  the  Consti- 
tution.    The  word  "  municipal "  Is  defined  by 
the  lexicographers  as  belonging  to  a  city,  town, 
or  place;  having  the  ri^ht  of  local  government; 
belonging  to  or  affecting  a  particular  State  or 
separate    community;  local:  particular;  inde- 
pendent.   It  is  usually  applied  to  what  belongs 
to  a  city,  but  has  a  more  extensive  meaning,  and 
is  in  legal  effect  the  same  as  public  or  govern- 
mental, as  distinguished  from  private,    fiurrill, 
Diet,  title  Municipal.    Thus  we  call  municipal 
law  not  the  law  of  a  city  only,  but  the  law  of 
the  State.    1  Bl.  Com.  44.    Municiparis  used 
in  contradistinction  to  international.     Thus  we 
say  an  offense  against  the  law  of  nations  is  an 
international    offense,    but    one    committed 
against  a  particular  State  or  separate  commu- 
nity is  a  municipal  offense.     And  so  are  mu- 
nicipal affairs  public  affairs,  and  municipal 
purposes  are  public  or  governmental  purposes, 
as  contradistinguished  from  private  purposes. 
A  corporation,  therefore,  created  for  municipal 
purposes,  is  a  corporation  created  for  public  or 
governmental  purposes,  with  political  powers 
to  be  exercised  for  the  public  good  in  the  ad- 
ministration of  civil  government,  whose  mem- 
bers are  citizens,  not  stockholders;  an  instru- 
ment of  the  government,  with  certain  delegated 
powers,  subject  to  the  control  of  the  Legisla- 
ture, and  its  members,  officers,  or  agents  of  the 
government  for  the  administration  or  discharge 
of  public  duties.     A  city,  or  purely  municipal 
corporation,  is  perhaps 'the  highest  type  of  a 
corporation  created  for  municipal  purposes, 
because  it  is  a  miniature  government,  having 
legislative,  executive,  and  judicial  powers;  but 
there  is  another  class  of  corporations,  such  as 
counties,  school  districts,  road  districts,  etc., 
which,  though  varying  in  application  and  pe- 
culiar features  are  but  so  many  agencies  or  in- 
strumentalities of  the  State  to  promote  the  con- 
venience of  the  public  at  large,  and  are,  in  the 
broadest  use  of  the  term,  for  municipal  pur- 
poses.    It  would  be  a  narrow  and  unwarranted 
construction  of  the  language  to  say  that  "mu- 
nicipal purposes"  means  only  city,  town,  or 
village  purposes.     The  Constitution  of   this 
State  evidently  contemplates  the  creation  of 
counties  under  the  direct  supervision  of  and  by 
special  Act  of  the  I/egislature,  yet  no  direct 
power  is  given  to  create  them,  and  the  section 
under  consideration  contains  a  direct  prohibi- 
tion against  doing  so,  unless  the  word  "mu- 
nicipal "  covers  this  class  of  corporations.     We 
thus  perceive  that  the  word  "municipal"  not 
only  applies  to  cities,  towns,  and  villages,  but 
has  a  broader  and  more  general  signification 
relating  to  the  State  or  nation.     And  therefore 
the  words  "municipal  corporations,"  as  applied 
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to  incorporated  cities  or  towns,  and  "municipal 
purposes/*  are  not  synonymous.  The  latter 
embrace,  by  the  common  speech  of  men  before 
and  since  the  days  of  Blackstone,  state  or  na- 
,  tional  purposes.  And  therefore,  while  cities, 
towns,  and  villages  are  for  municipal  purposes, 
there  are  also  other  corporations  for  municipal 
purposes  that  are  not  of  that  class.  It  was  in 
the  broader  and  more  general  sense  of  the  term 
that  the  words  "municipal  purposes"  were  used 
in  the  Constitution  of  this  State.  This  is  evi- 
dent from  section  9  of  the  same  article  of  the 
Constitution,  wherein  it  is  provided  that  no 
county,  city,  town,  or  other  municipal  corpo- 
ration, by  a  vote  of  its  citizens  or  otherwise, 
shall  become  a  stockholder  in  any  joint  stock 
company,  corporation,  etc.  Here  is  a  direct 
interpretation  from  the  Constitution  itself.  A 
municipal  corporation  is  not  necessarily  a 
county,  city,  or  town.  Were  it  so,  the  added 
words,  *'or  other  municipal  corporations," 
would  be  without  meaning.  Clearly  a  corpo- 
ration for  municipal  purposes  is  one*comix)sed 
of  citizens,  as  dj^stinguished  from  stockholders; 
a  public,  as  distinguished  from  a  private,  cor- 
poration. 

In  Curry  V.  Sioux  City  DisU  T'ipp.,62Iowa. 
104,  it  is  said:  '*The  word  'municipal,'  as 
originally  used,  in  its  strictness  applied  to  cities 
only.  But  the  word  now  has  a  much  more  ex- 
tended meaning,  and,  when  applied  to  corpo- 
rations, the  words  *  political.'  'municipal,'  and 
'public'  are  used  interchangeably."  In  Borton 
V.  Mobile  Bchooi  Comrs,,  48  Ala.  698,  an  Act  had 
been  passed  which  repealed  all  prior  laws  upon 
the  subject  of  taxation  except  those  created  for 
municipal  purposes,  and  it  was  held  that  these 
are  not  words  of  technical  import,  and  should 
be  construed  to  apply  to  a  corporation  to  carry 
on  a  public  free  school,  and  to  raise  funds  for 
its  support. 

In  People  v.  Salomon,  51  111.  37,  under  an 
Act  of  the  Legislature  providing  for  the  loca- 
tion and  maintenance  of  a  park  for  the  towns 
of  South  Chicago,  Hyde  Park,  and  Lake, 
those  towns  were  erected  into  a  park  district; 
and  the  people  of  the  towns  affected  by  the 
Act  having  by  a  vote  accepted  its  provisions, 
the  board  of  park  commissioners  thereby  creat- 
ed, and  appointed  by  the  governor,  to  whom 
was  committed  the  entire  control  of  the  park, 
was  held  to  be  a  municipal  corporation, in  w  bom 
it  was  competent  for  the  Legislature  to  vest 
the  power  to  assess  and  collect  taxes  within  the 
park  district  so  created  for  the  special  corpo- 
rate purpose  of  its  creation,  and  this  was  under 
a  constitutional  provision  similar  to  ours.  Mr. 
Chief  Justice  Breese,  on  page  52,  says:  "One 
of  the  counsel  for  respondent  asks:  Of  what 
character  is  the  corporation  thus  endowed 
with  extraordinary,  unheard-of,  and  unknown 
powers  and  privileges,  and,  after  defining  the 
several  kinds  of  corporations,  he  asks:  To 
which  of  these  divisions  of  public  corporations 
does  the  South  Park  Commissioners  belong? 
The  answer  is  ready  and  obvious.  By  the  vote 
of  the  people  within  the  jurisdiction  of  their 
action  the^  became  a  corporate  authority, 
quasi  municipal;  the  object  of  their  creation 
being  of  a  municipal  character,  and  of  that 
alone.    They  became  a  public  municipal  cor- 

Ejration."    So  in  People  v.  School  Trustees,  78 
I.  136,  Mr.  Justice  Walker,  in  treating  of  the 
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power  and  authority  of  school  townsbipe  un- 
der the  Constitution  of  that  State  to  subscribe 
for  the  capital  stock  of  railway  companies, 
says:  "These  school  townships  were  created 
and  are  continued  for  school  purposes  alone, 
and  not  for  municipal  purposes.  They  are 
only  intended  to  establish  schools,  and  loan 
and  manage  school  funds  of  the  township,  and 
pay  the  teachers  of  schools  taught  in  their  ju- 
risdiction This  was  the  purpose  of  their  or- 
ganization. They  were  not  created  to  exer- 
cise any  of  tlie  functions  of  government,  and 
hence  are  not  municipal  in  their  nature  or  pur- 
pose; nor  are  they  provided  with  the  ofiScers 
or  the  power  to  exercise  the  functions  of  gov- 
ernment." The  test  of  a  corporation  for  mu- 
nicipal purposes,  adopted  by  the  court,  seems 
to  have  been  the  right  or  power  to  exercise 
some  of  the  functions  of  government,  and  this 
we  apprehend  is  the  true  test.  In  the  case  of 
State  V.  LefflngweU,  54  Mo.  458,  cited  and  re- 
lied on  by  counsel  for  plaintiff,  the  same 
principle  is  clearly  recognized,  under  a  consti- 
tutional provision  similar  to  ours.  In  the  first 
opinion  there  is  a  tendency  to  hold  that  noth- 
ing but  a  city,  or  some  corporation  connected 
therewith,  and  instituted  for  the  purpose  of 
carrj^ing  out  some  of  the  known  objects  of  the 
municipality,  is  a  corporation  created  for  mu- 
nicipal purposes;  but  in  the  opinion  on  a  mo- 
tion for  a  rehearing,  after  citing  the  provisions 
of  the  Constitution,  this  language  is  used: 
"From  these  provisions  it  is  manifest  that  the 
Legislature  is  prohibited  from  creating  any 
sort  of  corporation  by  special  Act  except  such 
as  are  for  municipal  purposes.  A  corporation 
for  municipal  purposes  is  either  a  municipal- 
ity, such  as  a  city  or  town,  created  expressly 
for  local  self-government,  with  delegated  leg- 
islative powers;  or  it  may  be  a  subdivision  of 
the  State  for  governmental  purposes,  such  as  a 
county,  a  school  or  road  district,  etc.  These 
subdivisions  are  sometimes  called  'quasi  cor- 
porations,' but  they  are  'nevertheless  corpora- 
tions within  the  meaning  of  the  Constitution. 
It  was  therefore  eminently  proper  in  framing 
the  Constitution  that  there  should  be  no  ex- 
press or  implied  prohibition  against  creating 
such  subdivisions  or  quasi  corporations  for 
municipal  purposes.  The  phrase  "municipal 
purposes"  was  intended  to  embrace  some  of 
the  functions  of  government,  local  or  general; 
and  no  corporation,  not  exclusively  designed 
for  this  end,  can  be  properly  denominated  a 
corporation  for  municipal  purposes."  And 
again:  "The  aim  of  the  Constitution  was  to 
prevent  the  creation  of  corporations  by  special 
legislation ,  except  for  a  particular  purpose.  In 
framing  this  prohibition  it  was  necessary  to  ex- 
clude the  idea  that  quasi  corporations  or  sub- 
divisions of  the  State  for  municipal  purposes 
were  to  be  embraced  among  the  inhibited  Acts 
of  the  Legislature.  No  language  could  have 
expressed  this  more  clearly  than  the  phrase 
'except  for  municipal  purposes,'  as  used  in  the 
Constitution."  We  have  not  overlooked  the 
cases  of  Low  v.  Maysville,  5  Cal.  214,  and 
San  Francisco  v.  Spring  Valley  Water  Works, 
48  Cal.  493,  cited  by  counsel  for  plaintiff,  but 
we  do  not  think  they  conflict  with  the  doctrine 
we  are  attempting  to  announce.  In  the  form- 
er the  court  held  that  a  private  corporation, 
organized  to  run  steamboats,  with  one  of  its 
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termini  in  the  City  of  Marjrsville,  was  not  a 
corporation  created  for  municipal  purposes,  so 
that  the  Legislature  could  authorize  the  city  to 
suhscribe  for  its  stock;  and  in  the  latter  it  ^as 
held  that  the  Legislature  could  not  confer  on  a 
private  corporation  by  special  Act  the  right  or 
duty  to  supply  the  City  of  San  Francisco  with 
water.  The  purposes  and  powers  of  the  Port 
of  Portland  are  all  public,  political  or  govern- 
mental. It  possesses  none  of  the  features  of  a 
private  corporation.  There  is  no  stock  to  be 
subscribed.  Its  members  are  citizens,  not 
stockholders.  There  is  no  acceptance  neces- 
sary, and  its  powers  and  very  existence  are  at 
the  will  of  the  Legislature.  The  sole  object 
of  the  corporation  is  to  so  improve  the  Willa- 
mette and  Columbia  Rivers  at  the  City  of  Port- 
land, and  between  that  point  and  the  sea,  as  to 
create  and  maintain  a  ship  channel  of  a  speci- 
fied depth;  and  for  this  purpose  it  is  given  full 
power  over  these  rivers,  so  far  as  the  State  can 
grant  the  same.  There  is  no  power  to  take 
tolls,  or  make  profit  of  any  kino.  No  private 
interests  of  any  kind  are  granted  or  acquired. 
The  highway  to  be  created  or  improved  be- 
longs to  the  public,  and  is  oi)en  to  the  whole 
public,  to  be  used  at  will,  and  with  such 
means  of  navigation  as  taste,  pleasure,  or  con- 
venience may  dictate.  No  one  questions  that 
the  establishment  and  improvement  of  high- 
ways and  the  opening  facilities  for  access  to 
market  are  within  the  governmental  powers  of 
every  State  or  nation,  and  that,  among  the 
most  important  of  these  highways,  are  to  be 
classed  navigable  rivers.  These  things  are 
necessarily  done  by  law.  The  State  may  di- 
rectly levy  taxes  to  improve  such  highways,  or 
it  may  apportion  and  impose  the  duty,  or  con- 
fer the  power  of  assuming  it,  upon  the  munic- 
ipal divisions  of  the  State,  or  create  a  munici- 
pal division  locally  benefited  for  that  express 
purpose.  These  municipal  corporations  or  di- 
visions exist  only  for  the  convenient  adminis- 
tration of  the  government.  Such  organiza- 
tions are  instruments  of  the  State  to  carry  out 
its  will.  When  they  are  authorized  to  levy  a 
tax  or  appropriate  its  proceeds,  the  State  is 
doinf^  through  them  indirectly  what  it  might 
do  directly.  The  rivers  placed  under  the  con- 
trol of  this  corporation  are  not  only  navigable 
but  are  the  great  convenient  highway,  not 
only  of  this  State,  but  largely  of  the  entire 
northwest.  The  only  powers  conferred  upon 
the  Port  of  Portland,  except  the  necessary  in- 
cidental powers  of  holding  the  property  and 
making  the  contracts  necessary  to  carry  out  the 
main  purpose,  are  the  control  and  improve- 
ment of  this  public  highway,  and  the  levy  and 
collection  of  taxes  therefor.  The  Port  of 
Portland,  and  the  commissioners  who  exercise 
its  powers,  are  nothing  more  than  the  agents 
of  the  State,  delegated  to  exercise  one  of  its 
high^t  prerogatives — the  taxing  power— in 
carrying  out  one  of  its  best  known  and  recog- 
nized objects  and  most  important  duties — the 
improvement  of  a  great  and  important  public 
hiffhway. 

It  is  also  contended  that  this  Act  is  uncon- 
stitutional as  being  in  violation  of  section  82, 
art.  1,  of  the  Constitution,  providing  that  *'al1 
taxation  shall  be  equal  and  uniform."  Coun- 
sel for  plaintiff  admits  the  general  rule  that  a 
tax  is  not  unconstitutional  for  lack  of  uniform- 
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ity,  when  levied  for  local  purposes,  if  it  is 
ec^ual  and  uniform  throughout  the  taxing  dis- 
trict; but  his  contention  is  that,  to  authorize 
the  Legislature  to  lay  a  tax  upon  one  district 
or  subdivision  of  the  State  alone,  the  purpose 
for  which  it  is  laid  must  not  only  be  public, 
but,  as  regards  the  people  of  such  district  or 
subdivision,  it  must  also  be  local.  This  is  ad- 
mitted by  counsel  for  respondent  to  be  the  cor- 
rect rule,  but  he  contends — and,  we  think,  cor- 
rectly— that  the  power  of  taxation  here  under 
consideration  is  not  subject  to  objection  under 
this  rule.  It  is  a  fact  of  which  this  court  will 
take  judicial  knowledge,  that  the  Port  of 
Portland,  a  district  which  is  now  the  City  of 
Portland,  is  the  commercial  metropolis  of  the 
State  of  Oregon,  if  not  of  the  whole  Pacific 
northwest.  It  is  the  center  of  trade  and  com- 
merce for  a  vast  section  of  country,  simply  be- 
because  here  the  commerce  of  land  and  sea 
meet,  and  through  this  city  the  country  trades 
with  the  world  at  large.  It  holds  communi- 
cation with  the  sea,  the  great  highway  of  com- 
merce, by  the  Willamette  and  Columbia  Rivers, 
and  can  only  retain  its  commercial  supremacy 
by  the  maintenance  in  these  rivers  oi  a  ship 
channel  of  sufiicient  depth  to  enable  the  largest 
sea-going  vessels  to  find  anchorage  at  its 
wharves.  Its  present  prosperity  is  due  to  the 
fact  that  it  is  a  center  of  trade  and  commerce, 
which  it  would  not  be  were  these  rivers  closed, 
and  which  in  all  probability  it  will  notjremain 
if  the  improvement  contemplated  is  not  made. 
It  is  not  surrounded  by  any  fertile  farming 
districts,  rich  mines,  or  vast  forests,  to  make 
it  a  local  center,  but  depends  entirely  upon  its 
trade  and  commerce.  Counsel  has  well  said; 
"That  the  maintenance  of  this  great  commer- 
cial center  at  this  point  is  of  advantage  to  the 
whole  State  i9  witnessed  by  the  fact  that  it 
does  its  business  here.  That  anything  that  will 
cheapen  the  handling  of  what  the  country  ex- 
ports and  imports  will  be  a  benefit  to  all  is  a 
self-evident  fact,  and  leaves  no  doubt  of  the 
public  interest  in  this  improvement.  But  the 
public  might  find  other  centers  of  trade,  or 
channels  of  export  and  import,  presumably  not 
so  advantageous,  or  it  would  now  use  them 
but  still  capable  of  use  at  need.  But  the  cen- 
ter of  trade  and  commerce,  the  Port  of  Port- 
land, cannot  go  elsewhere.  It  must  live  br 
die  here.  In  the  public  the  interest  is  general, 
— the  improvement  and  maintenance  of  an  ad- 
vantageous channel  of  trade.  To  the  metro- 
politan district,  center  of  trade  and  commerce, 
city,  cities,  or  what  you  will,  embraced  in  the 
Port  of  Portland,  the  interest  is  one  of  life  and 
death."  The  people  of  the  Port  of  Portland, 
therefore,  will  reap  the  principal  benefit  from 
the  proposed  expenditure,  and  it  is  not  uncon- 
stitutional that  they  should  bear  the  burden. 
As  was  said  by  Mr.  Justice  Strong  in  Chicago, 
B.  &  Q,  R.  Co.  V.  Otoe  County,  88  U.  8.  1« 
Wall.  676,  21  L.  ed.  881:  "The  Legislature 
has  the  undoubted  power  to  apportion  a  public 
burden  among  all  the  taxpayers  of  the  State, 
or  among  those  of  a  particular  section,if,  in  its 
judgment,  those  of  a  single  section  may  reap 
the  principal  benefit  from  a  proposed  expendi- 
ture, as  from  the  construction  of  a  road,  t  a 
bridge,  an  almshouse,  or  a  hospital."  It  is  not 
unjust,  therefore  that  they  should  alone  bear 
the  burden.     This  subject  has  so  often  been 
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discussed,  aod  the  principles  we  have  asserted  I  rating  the  Port  of  Portland  is  constitutional 


so  thoroughly  vindicated,  that  it  seems  to  be 
needless  to  say  more,  or  even  to  refer  at  large 
to  the  decisions. 

It  follows,  therefore,  that  the  Act  incorpo- 


and  valid,  and  the  decree  of  the   court   behte 
must  he  afflrmed, 
Strahan,  Ch.  J.,  dissents. 
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Be  Mary  Sternberg  THOMAS. 
(....Colo ) 

1.   Women  will  be  admitted  to  the  bar 

on  equal  terms  with  men  in  the  absence  of  a  stat- 
utory or  constitutional  provision  to  the  contrary.* 
8.  The  use  of  the  masculine  pronoun 
exclusively  in  the  statutes  relating  to  appli- 
cants for  admission  to  the  bar  and  to  licensed  at- 
torneys is  not  sufficient  to  show  a  legrislative  in- 
tent to  exclude  women  from  the  bar. 

3.  Attomeys-at-law  are  not  civil  offi- 
cers within  the  meaning  of  a  constitutional  pro- 
vision that  no  person  except  a  qualified  elector 
shall  be  elected  or  appointed  to'any  civil  or  mili- 
tary office. 

(September  li,  1891.) 

APPLICATION  by  Mary  Sternberg  Thomas 
for  admission  to  the  bar.     Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Warner  Mills,  for  petitioner: 

Speaking  of  women  as  deputy  clerks  of  coun- 
ty courts,  the  court  said  in  Jeffries  v.  Harring- 
ton, 11  Colo.  194  (1887):  "It  was  not  the  in- 
tention to  declare  such  avenues  of  employmf  nt 
closed  to  women,  and,  until  some  clear  expres- 
sion to  that  effect  has  been  made  by  constitu- 
tional or  legislative  provision,  the  courts  should 
n6t  declare  a^inst  the  employment  of  women 
in  such  positions."  This  principle  is  equally 
apt,  on  this  occasion,  as  to  the  employment  of 
women  as  attorneys,  and  their  consequent  ad- 
mission to  the  bar. 

He  HaU,  50  Conn.  181,  47  Am.  Rep.  625; 
Foltz  V.  Hoge,  54  Cal.  28,  86. 

Many  of  the  premises  for  the  arguments  upon 
which  the  court  in  the  case  of  Re  Bradwell,  65 
111.  585  (1869),  founded  their  decision  denying 
her  application  for  admission  to  the  bar  are 
refuted  in  1  History  of  Woman  Suffrage. 

It  is  assumed  by  the  Supreme  Court  of  Illi- 
nois, and  this  assumption  is  the  bulwark  of  all 
the  other  adverse  decisions  on  this  subject,  that 
there  was  no  precedent  at  common  law  for  the 
admission  of  women  as  attorneys. 

Blackstone  recounts  that  Anne,  Countess  of 
Pembroke,  held  the  office  of  sheriff  of  West- 
moreland, and  exercised  its  duties  in  person. 
(See  Co.  Litt.  p.  326.)  The  Scotch  sheriff  is 
properly  a  judge,  and  by  the  Statute  20  Oeo. 
II.,  chap.  48,  he  must  be  a  lawyer  of  three 
years'  standing. 

Eleanor,  Queen  of  Henry  III.  of  England,  in 
the  year  1253,  was  appointed  lady-keeper  of 
the  great  seal,  or  the  supreme  chancdlor  of 


England,  and  sat  in  the  Aula  Begia,  or  king's 
court. 

Queen  Elizabeth  held  the  great  seal  at  three 
several  times  during  her  remarkable  reign. 
After  the  death  of  Ix>rd-keeper  Bacon  she  pre- 
sided for  two  months  in  the  Aula  Begia. 

3  History  of  Woman  Suffrage,  p.  108. 

At  page  878  of  the  book  entitled  * 'Education 
in  the  United  States,"  by  Richard  J.  Boone. 
Prof,  of  Pedagogy  in  Indiana  University,  pub- 
lished by  Appletons  in  1890,  bein^  vol.  11  of 
the  "International  Educational  Series,"  edited 
by  Wm.  T.  Harris,  is  this  single  sentence  in  a 
note  to  the  text:  "It  is  a  fact  of  history  that 
one  Margaret  Brent,  attomey-at-law,  was  ad- 
mitted to  the  Maryland  bar  in  1648." 

See  also  8  History  of  Woman  Suffrage,  pp. 
815,  816;  W.  Hand  Browne's  "Maryland," 
pp.  686,  639;  Series  of  Am.  Commonwealths, 
edited  bv  Horace  E.  Scudder,  and  published 
by  Houghton,  Mifflin  &  Co.  (1884). 

The  Colorado  Constitution  is  favorable  to 
this  application. 

The  only  section  of  the  Constitution  which 
could  possibly  stand  in  the  way  of  this  appli- 
cation is  art.  7,  §  6,  which  reads  as  follows: 
"No  person  except  a  qualified  elector  shall  be 
elected  or  appointed  to  any  civil  or  militaxy 
office  in  this  State." 

In  construing  this  section  this  court  has  de- 
cided, in  Be  House  Bill  No.  166,  9  Colo.  628. 
that  a  woman  could  not  be  elected  or  appointed 
a  notary  public,  as  that  was  a  "civil  office." 

In  Darrmo  v.  People,  8  Colo.  420,  it  was  said 
that  the  right  to  vote  and  the  right  to  hold 
office  must  not  be  confused;  that  citizenship 
and  the  requisite  sex,  age,  and  residence  con- 
stituted the  individual  a  legal  voter,  but  other 
?[ua]iflcations  are  essential  to  the  efficient  per- 
ormance  of  the  duties  connected  with  almost 
every  office. 

In  the  case  of  Juries  v.  Harrington,  11  Colo. 
193,  it  was  held  that  the  word  "office"  in  this 
section  of  the  Constitution  did  not  include  a 
deputy  clerkship  of  the  county  court;  and  that 
such  a  clerkship  could  be  held  by  a  woman. 

An  attorney  is  not,  in  the  strictest  sense,  a 
public  officer. 

Be  Robinson,  181  Mass.  876. 41  Am.  Rep.  289; 
Whitens  Case,  6  Mod.  18;  Bradley's  Case,  74  U. 
S.  7  Wall.  864.  878,  879.  19  L.  ed.  214.  219; 
Cohen  v.  Wright,  22  Cal.  298. 

The  terms  "office,"  and  "office  and  public 
trust,"  as  employed  in  the  Constitution,  have 
relation  only  to  those  persons  and  duties  that 
are  of  a  public  nature. 


*AdmlE8ion  of  Women  to  the  Bar  of  the  Supreme 
CJourt  of  the  United  States. 

Any  woman  who  shall  have  been  a  member  of  the 
bar  of  the  highest  court  of  any  State  or  Territory, 
or  of  the  Supreme  Court  of  the  District  of  Colum- 
bia, for  the  space  of  three  years,  and  shaU  have 
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maintained  a  good  standing  before  such  court,  and 
who  shall  be  a  person  of  good  moral  character, 
shall,  on  motion,  and  the  production  of  such  rec- 
ord, be  admitted  to  practice  before  the  Supreme 
Court  of  the  United  States.  Act  of  Congress  ap- 
proved February  15, 1879  (20  U.  S.  Stat.  MB). 
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Be  Attorneys  d  CounselorSf  20  Johns.  492; 
Mx  parte  Yale,  24  Cal.  244,  245;  Weeks,  At- 
torpeys,  p.  74;  Be  D&rsey,  7  Port.  (Ala.)  293; 
Leigh's  Case,  1  Munf .  468;  Be  Cooper,  22  N.  Y. 
M;  Byrne  v.  Stewart,  8  Desaus.  Eq.  466;  Ex 
parte  Garland,  71  U.  8.  4  Wall.  878. 18  L.  ed. 
570;  Be  Hall,  50  Conn.  131,  47  Am.  Rep.  625, 
21  Am.  L.  Reg.  728. 

The  prevailing  practice  in  other  Slates  is 
favorable  to  this  application. 

For  cases  where  the  applications  for  admis- 
sion to  the  bar  by  women  have  been  refused, 
aee— 

Be  Bradwell,  55  111.  685.  83  U.  8.  16 
Wall.  130,  21  L.  ed.  442,  2  History  of  Woman 
Suffrage,  pp.  601-626;  Be  Lockwood,  9  Ct.  CI. 
846;  Be  Qoodell,  89  Wis.  282,  20  Am.  Rep.  42. 
<The  statutes  were  subsequently  changed  and 
Miss  Gtoodell  was  then  admitted.  48  Wis.  693, 
694.)  Bobinson's  Case,  131  Mass.  876,  41  Am. 
Rep.  239. 

The  latest  reported  case  upon  the  subject  of 
the  admission  of  women  to  the  bar  is  in  their 
favor,  and  is  the  Application  of  Mary  Ball,  50 
€onn.  181,  47  Am.  Rep.  625.  21  Am.  L.  Reg. 
728,  noU  G35, 

The  note  to  this  case,  as  reported  in  the  Amer- 
ican Law  Register,  quotes  largely  from  the 
opinions  in  the  Bradwell,  Lockwood,  Goodell 
and  Bobineon  Cases,  and  then  concludes  as  fol- 
lows: *•  Whatever  may  be  the  current  of  ju- 
dicial opinion,  there  can  be  no  question  but 
that  the  tendency  of  modem  legislation  is 
strongly  in  favor  of  allowing  women  the  priv- 
ilege of  admission  to  the  bar.  It  is  worthy  of 
note  that  each  one  of  the  decisions  above  re- 
.  ierred  to  was  followed  by  a  statute  granting  to 
women  the  privilege  which  the  court  bad  de- 
nied. See  111.  Rev.  Stat.  chap.  13,  §  1;  Act  of 
Congress  Feb.  15,  1879,  20th  Stat.  292;  Wis. 
Rev.  Stat.  §  2586;  Mass.  Stat.  1882,  chap.  139. 

There  are  a  gieat  many  instances  where 
women  have  been  admitted  as  a  matter  of 
course  without  any  question. 

See  2  History  of  Woman  Suffrage  p.  606; 
Chicago  Legal  News.  Feb.  5,  1870. 

Miss  Charlotte  E.  Ray  was  admitted  on  grad- 
uating from  Howard  University,  about  1873, 
in  the  District  of  Columbia. 

Be  Ooodell,  39  Wis.  238,  239;  Miss  Barka- 
low's  Case,  Chicago  Legal  News,  April  3  aod 
April  9,  1870;  Chicago  Legal  News,  Oct.  26, 
1872;  Me.  Rev.  Stat.  p.  597,  S  18. 

The  federal  district  court  of  Illinois  admitted 
Miss  Alta  Hulett. 

See  Chicago  Legal  News,  May  23.  1874. 

In  Mrs.  Lockwood's  brief  addressed  to  the 
Senate  of  the  United  States,  March,  1878  (3 
History  of  Woman  Suffrage,  p.  107),  is  this 
statement:  "Illinois.  Michigan,  Minnesota, 
Missouri,  North  Carolina,  Wyoming,  Utah  and 
the  District  of  Columbia  admit  women  to  the 
bar."  And  writing  in  1888,  she  says:  "Most 
of  the  States  in  the  Union  have  since  recog- 
nized her  right  thereto,  and  notably  the  State  of 
Pennsylvania,  as  in  the  case  of  Carrie  B.  Kil- 
gore.  who  has  recently  been  admitted  to  the  su- 
preme court  of  the  State." 

Lippincott's  Mag.  Feb.  1888,  p.  229. 

For  the  further  literature,  both  pro  and  con, 
in  any  wise  affecting  women  and  their  relation 
to  the  bar,  see — 

Women  at  the  Bar,  5  N.  J.  L.  J.  188;  Wom- 
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en  and  the  Bar,  2  Pump.  C't  5;  18  Ir.  L.  T. 
306;  Women  and  the  Legal  Profession,  by 
Montgomery  H.  Throop,  30  Alb.  L.  J.  464;  19 
Ir.  L.  T.  18*;  Women  as  Advocates.  18  Am.  L. 
Rev.  478,  11  Ir.  L.  T.  840;  Women  as  Judicial 
Officers,  12  Am.  L.  Rev.  190;  Women  as  Law 
Clerks,  35  L.  T.  363;  Lord  Brougham  on  Wom- 
en as  Law  Engrossers.  Bookkeepers  and  Print- 
ers, 85  L.  T.  864;  Women  as  Lawyers,  16  Ir. 
L.  T.  407;  Women  as  Lawyers,  Mrs.  GoodeWs 
Case,  8  Cent.  L.  J.  186;  Jjeamed  Women  of 
Bologna,  1  Chicago  Legal  News,  594;  Women 
Jurors  in  Wyoming,  by  J.  H.  Howe,  2  Chicago 
Legal  News,  218,  220;  Judge  Greene's  Charge 
to  the  Grand  Jury  (1884);  17  Chicago  Legal 
News,  29:  "Prudes  for  Proctors,"  14  L.  J.  746; 
14  L.  T.  8;  Shall  Women  be  Admitted  to  the 
Bar,  1  Chicago  Legal  News.  184;  Female  At- 
torneys, 16  Can.  L.  J.  160;  Married  Women  as 
Attorneys.  22  Pittsb.  L.  J.  5, 10  Alb.  L.  J.  113; 
Ladies  as  Lawyers,  18  Ir,  L.  T.  264;  Ladies  as 
Lawyers  in  London,  3  Wash.  L.  Rep.  94;  Mar- 
ried Women  as  Attorneys  at  Law,  by  David 
Stewart,  20  Cent.  L.  J.  365;  Women  as  Law- 
yers, by  Louis  Frank.  Chicago  Law  Times, 
Jan.  1889.  American,  July.  1888;  Women  as 
Lawyers,  23  Lippincott.  387. 28  Vict  Mag.  219; 
Women's  Relations  to  the  Professions,  by  E. 
Van  De  Walker,  6  Popular  Science  Monthly, 
454;  Laws  for  Ladies  as  Law  vers,  R.  Vashon 
Rogers,  21  Can.  L.  J.  326,  19  Ir.  L.  T.  621; 
Lady  Lawyers  of  the  Long  Robe.  6  Ir.  L.  T. 
638,  8  L.  J.  9,  28;  Presence  of  Lady  Lawyers 
in  Courts  of  Justice,  11  Sol.  J.  and  Rep.  57, 187; 
Lady  Lawyers,  13  Ir.  L.  T.  77,  158,  382,  605, 
14  Ir.  L.  T.  57,  200,  208,  16  Ir.  L.  T,  241. 

Mr,  Joseph  H.  Maupin*  Atty-Gen.,  ami- 
eus  euriof,  filed  no  brief. 

Helm,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Petitioner,  Mrs.  Mary  S.  Thomas,  asks  to 
have  her  name  placed  upon  the  roll  of  attor- 
neys practicing'  before  tiiis  and  other  courts 
of  the  State.  She  tenders  credentials  attest- 
ing the  prescribed  professional  qualifications, 
and  a  compliance  with  all  express  require- 
ments of  the  Statute  and  rules  of  court  reg- 
ulating access  to  the  legal  profession.  The 
question  is  therefore  squarely  presented,  Are 
women  entitled  to  admission  to  the  bar  of 
this  State  on  equal  terms  with  men?  By 
ancient  and  universal  usage,  women  have 
been  denied  the  right  to  practice  before  the 
English  courts.  The  two  or  three  exceptions 
cited  in  petitioner's  brief,  such  as  that  of 
Anne,  Countess  of  Pembroke,  are  not  well 
authenticated.  During  the  early  history  of 
this  country  a  like  exclusion  from  the  pro- 
fession generally  prevailed,  though  a  few 
instances  are  recorded,  as  in  the  case  of  Mar- 
garet Brent,  also  mentioned  in  petitioner's 
brief,  where  they  were  permitted  to  appear 
specially  in  particular  proceedings.  In  the 
District  of  Columbia,  and  in  Massachusetts, 
Illinois,  and  Wisconsin,  within  a  period 
comparatively  recent,  such  applications  have 
been  rejected,  the  courts  promulgating 
learned  opinions  in  connection  therewith. 
Fifteen  years  ago  the  Supreme  Court  of  the 
United  States  also  denied  the  right.  The 
case  was  not  reported,  but  the  chief  justice, 
in  orally  epitomizing  the  reasons  for  adverse 
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action,  declared  that  the  court  had  concluded 
to  adhere  to  the  uniform  custom  since  its 
organization,  of  licensing  men  only,  till  ''a 
change  is  required  by  statute  or  a  more  ex- 
tended practice  in  the  highest  courts  of  the 
States. "  Re  Lockwood,  9  Ct.  CI .  346 ;  Ex  parte 
^  Robinson,  131  Mass.  876,  citing  the  above 
ruling  of  the  United  States  Supreme  Court ; 
BeBradweU,  55  111.  585;  Ex  parte  Goodell,  89 
Wis.  282. 

The  written  oi^inions  mentioned  marshal  all 
objections  to  conferrine  this  privilege  upon 
women,  dwelling  with  especial  force  and 
clearness  upon  those  existing  outside  of  con- 
stitutional and  statutory  provisions.  They 
ably  discuss  questions  of  impropriety  and 
inexpediency  based  upon  the  laws  of  nature, 
the  bearing  of  historical  customs  and  usages, 
and  the  impediments  growing  out  of  woman's 
legal  status  at  the  common  law.  With  all 
deference  to  those  learned  courts,  we  decline 
to  imitate  their  example  in  the  latter  regard. 
We  shall  not  indulge  in  speculation  concern- 
ing the  natural  aptitude  and  physical  ability 
of  women  to  perform  the  duties  of  the  pro- 
fession, nor  shall  we  dwell  upon  considera- 
tions of  proprie^  or  expediency  in  the 
premises.  These  are  matters  as  to  which 
wide  differences  of  opinion  exist ;  and  we 
conceive  that  they  have  little,  if  any,  bear- 
ing upon  similar  applications  now  presented 
in  this  State,  however  pertinent  they  may 
have  been  in  the  Commonwealths  referred  to 
when  the  above  rulings  were  made.  We 
shall  likewise  decline  to  give  controlling 
weight  to  historic  custom  or  usage  in  Eng- 
land, in  the  American  colonies,  and  in  the 
republic  during  its  infancy.  Reasoning, 
predicated  upon  the  latter  ground,  possesses 
the  inherent  weakness  of  ignoring,  to  a 
greater  or  less  extent,  the  marvelous  changes 
throughout  the  country  during  the  last  fifty 
years  in  the  legal  status  of  woman.  It  is  a 
significant  circumstance,  indicating  the  trend 
of  popular  sentiment  on  the  subject,  that 
each  of  the  cases  above  referred  to  was  speed- 
ily followed  by  a  statute  providing  for  the 
admission  of  women  to  the  profession.  The 
Supreme  Court  of  the  United  States,  and  the 
courts  of  the  District  of  Columbia,  Massa- 
chusetts, Illinois,  and  Wisconsin,  no  longer 
adhere  to  the  rule  of  discrimination  on  the 
ground  of  sex.  Women  are  now  licensed 
without  question  to  practice  in  these  courts  as 
well  as  in  those  of  several  other  States  upon 
the  same  conditions  as  men,  save  only  that 
the  Act  of  Congress  requires  three  years* 
membership  of  the  bar  of  the  highest  court 
in  some  State  or  Territory  as  a  condition  pre- 
cedent to  their  appearance  before  the  Supreme 
Court  of  the  Uni  ted  States.  In  this  Common- 
wealth, women  of  suflScient  age,  married  or 
single,  may  make  contracts,  form  partner- 
ships, inherit,  acquire,  and  dispose  of  prop- 
erty, in  all  respects  substantially  the  same 
as  men.  The  policy  of  our  legislative  and 
judicial  action  has  tended  constantly  towards 
conferring  upon  them  the  same  property 
rights  and  business  status  as  are  enjoyed  by 
men.  They  may  undoubtedly  pursue  all  vo- 
cations and  enterprises  of  a  business  charac- 
ter. They  may  also  become  ministers,  phy- 
sicians, or  educators,  and,  if  any  limitation 
18  L.  R.  A. 


in  regard  to  the  learned  professions  exists, 
such  limitation  applies  solely  to  the  bar. 
The  privilege  of  practicing  this  profession 
and  sharinsT  m  its  emoluments  is  alone  ques- 
tioned. Hence  we  contend  with  none  of  the 
difficulties  encountered  by  the  courts  above 
mentioned  arising  from  the  disabilities  of 
women,  especially  married  women,  at  the 
common  law.  Applications  like  the  one  be- 
fore us  may  therefore  be  regarded  with  the 
judicial  favor  usually  extended  when  equal- 
ity of  rights  is  involved,  unless  some  re- 
strictive provision  be  found  in  our  Statutes 
or  Constitution. 

Turning  to  the  Act  regulating  4;he  licens- 
ing of  attorneys,  and  defining  their  duties, 
liabilities,  etc.,  we  find  noQiing  that,  in 
our  judgment,  fairly  shows  a  legislative  in- 
tent to  bestow  this  privilege  upon  men  ex- 
clusively. The  substantive  phrases  used 
throughout  the  Act,  when  speaking  of  ap- 
plicants, cover  both  sexes.  They  are  "^no 
person"  and  "  any  person :"  as,  **  no  person 
shall  be  permitted  to  practice;  .  .  ."  "no 
person  whose  name  is  not  subscribed  ;  .  .  .^ 
^'any  person  producing  a  license  from  any 
court  of  record  ;  .  .  . "  "  if  any  person  not 
licensed  as  aforesaid  shall  receive  any  money. 
'.  .  ."  The  pronouns  employed  with  ref- 
erence both  to  applicants  and  licensed  attor- 
neys are,  it  is  true,  masculine ;  but  this  fact, 
standing  alone,  is  a  matter  of  very  little 
significance.  The  masculine  pronoun  is 
constantly  used  in  legal  and  secular  literature 
to  designate  both  sexes;  besides,  it  is  ex- 
pressly provided  by  law  here,  as  in  other 
States,  that,  unless  the  language  contains 
something  inconsistent  therewith,  this  rule 
may  be  followed  in  construing  statutes: 
"Every  word  importing  the  masculine  gender 
onl  V  may  extend  to  and  be  applied  to  females 
as  well  as  males."  Mills,  Ann.  Stat.  §  4185. 
There  is  no  language  in  the  Act  under  con- 
sideration  inconsistent  with  the  application 
to  its  construction  of  this  statutory  guide. 
We  are  not  unmindful  of  the  rule  that  a 
statute  is  to  be  interpreted  in  the  light  of 
other  statutes  constituting  a  part  of  the  same 
legislative  system.  But,  as  already  sug- 
gested, the  uniform  and  unmistakable  policy 
of  our  legislation,  as  shown  in  numerous 
provisions,  has  been  to  extend  the  legal  rights 
of  women,  and  enlarge  their  sphere  of  occu- 
pation and  usefulness.  The  proposition, 
however,  is  advanced,  with  plausibility  and 
force,  that  section  6.  art.  7,  of  the  Constitu- 
tion, indirectly,  but  clearly,  forbids  licens- 
ing women  to  practice  law.  This  section 
reads :  "  No  person  except  a  qualified  elector 
shall  be  elected  or  appointed  to  any  civil  or 
military  ofilce  in  the  State."  It  is  argued 
that  attorneys  are  civil  officers,  and  that  since 
women  are  not  electors  they  cannot  become 
attorneys.  Women  may  participate  in  school 
elections,  and  hold  certain  offices  connected 
with  the  public  schools,  but  they  are  not  such 
electors  as  this  section  of  the  Constitution  con- 
templates. The  constitutional  term  "quali- 
fied elector"  is  here  "used  in  its  broadest 
sense,  meaning  a  person  qualified  to  vote  gen- 
erally." ife  Simse  BiU  No,  166,  %  Colo.  628. 
The  limitation  declared  by  this  provision  is 
plain,    and,    if   attorneys  at  law  are  civil 
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•officers  within   its  meanlDg,  the  objection 
must  be  sustained. 

The  phrase  "civil  office, "  as  thus  employed, 
is  frequently  used  interchangeable  with  the 
term  "public  trust."  It  undoubtedly  relates 
to  public  offices;  that  is,  to  those  offices 
which  involve  an  election  or  appointment 
by  or  on  behalf  of  the  general  public,  and 
the  performance  of  duties  essentially  public 
in  their  nature.  See  Cohen  v.  Wright,  22 
Oal.  293 ;  also  Weeks,  Attorneys,  §  39,  citing 
oases  from  Alabama,  Virginia,  New  York, 
And  South  Carolina.  Attorneys  at  law  are 
constantly  spoken  of  -  as  "  officers  of  the 
court.  **  The  designation  is  not  inaccurate. 
Their  special  researches  and  eeneral  legal 
knowleoge  enable  them  to  aid  the  courts, 
and  thus  to  contribute  somewhat  towards 
the  due  administration  of  justice.  The 
office  is  therefore  an  important  one,  and  the 
attorney  incidentally  performs  a  quasi  public 
duty.  But  admission  to  the  profession  is 
purely  a  private  matter,  and  is  secured  solely 
for  the  advancement  of  private  interest.  By 
virtue  of  such  admission,  attorneys  are  not 
required  to  perform  specific  public  acts,  nor 
are  specified  duties  devolved  upon  them  in 
behalf  of  the  general  public.  The  duties 
they  assume  and  the  labor  they  perform  are 
usually  in  pursuance  of  personal  contracts 
with  private  litigants.  Admission  to  the  bar 
is  an  essential  prerequisite  to  the  filling  of 
certain  offices,  such  as  prosecuting  attorney 
and  judges  of  supreme,  district,  and  other 


courts.  But  these  public  trusts,  and  the 
functions  connected  therewith,  devolve  only 
upon  members  of  the  profession  by  virtue  of 
an  independent  election  or  appointment. 
Until  thus  designated,  they  can  no  more  enter 
into  offices  where  the  functions  are  of  a  pub- 
lic nature  than  can  unlicensed  persons  wholly 
ignorant  of  the  law.  Our  conclusion  is  that 
attorneys  at  law  are  not,  per  te,  civil  officers, 
within  the  meaning  of  the  constitutional 
phrase  under  consideration.  See  authorities 
last  above  cited. 

The  major  premise  of  the  argument  in 
support  of  a  constitutional  inhibition  thus 
proves  upon  examination  to  be  untrue,  and 
of  course  the  conclusion  falls.  That  instru- 
ment, so  far  as  we  are  aware,  contains  noth- 
ing inconsistent  with  the  admission  of  women 
to  the  bar.  If,  there  were  anything  in  the 
rules  or  usages  of  the  court  involving  this 
inconsistency,  we  would  feel  that  a  modifi- 
cation of  such  rules  or  usages  should  now  be 
made.  We  have  no  disposition  to  postpone 
falling  into  line  with  the  Supreme  Court  of 
the  United  States  and  other  enlightened  tri- 
bunals throughout  the  country,  that  have 
finally,  voluntarily,  or  in  obedience  to  stat- 
utory injunction,  discarded  the  criterion  of 
sex,  and*^opened  the  door  of  the  profession  to 
women  as  well  as  men. 

The  prayer  oj  the  petitiojier  will  be  granted. 
It  is  ordered  that  her  name  be  placed  upon 
the  roll  of  attorneys. 


ALABAMA  SUPREME  COURT. 


A.  J.  VEASEY,  Appt., 

V. 

Francis  BRIGMAN. 

(....Ala ) 

A  Judgment  by  default  in  an  aotion  against 


A.  J.  Veasey  is  supported  by  a  'return  of  service 
of  summons  on  "Jack  Veasey,  the  defendant." 

(June  25, 1801.) 

APPEAL  by  defendant  from  a  default  judg- 
ment of  the  Circuit  Court  for  Covington 
County  which  the  court  refused  to  set  aside  up- 


NoTB.— TTie  doctrine  of  idem  sonans. 

The  law  does  not  treat  every  sllffht  and  trivial 
variance,  such  as  the  omUeion  of  a  letter,  as  fatal* 
The  variance  should  be  a  sutistantial  and  material 
one,  such  as  frould  'render  tbe  Instrument  offered 
in  evidence  a  different  and  distinct  instrument 
from  the  one  described  in  the  petition,  to  authorize 
the  court  to  exclude  it  from  the  jury  on  the  Kround 
of  variance.  The  rule  of  idem  sonans^  when  strict- 
ly adhered  to,  is  considered  too  rigid,  and  has  been 
much  relaxed  in  modem  practice.  Stevens  v.  Steb- 
blns,  4  ni.  25. 

It  is  claimed  that  mere  identity  of  sound  is  a  surer 
method  of  designatlnsr  the  names  of  persons  than 
that  of  depending  upon  mere  Identity  in  the  orthog- 
raphy. Ahitol  V.  Benidltto,  2  Taunt.  401;  Myer 
Y.  Fegaly.  89  Pa.  428. 

If  tbe  sound  of  a  name  idem  rnnaru  be  not  affect- 
ed by  a  misspeUing  which  occurs,  such  error  is  im- 
material, and  any  two  names  being  alike  in  original 
derivation  and  used  Interchangeably,  though  differ- 
ent in  sound,  do  not,  by  the  use  of  either,  consti- 
tute a  material  variance.  82  Kolle,  Abr.  135;  Bacon, 
Abr.  title  Mignomer. 

The  doctrine  of  idem  sonans  should  not  be  too 
rigidly  enforced.  Tbe  principal  question  in  all 
cases  should  ask  as  to  the  materiality  of  the  vari- 
anoe.    Belton  v.  Fisher,  44  111.  82. 

And  this  is  always  a  question  of  fact,  to  be  deter- 
13  L.  R.  A. 


mined  by  tbe  jury.  In  the  case  of  foreign  names, 
courts  ai'e  reluctant  to  pronounce  that  a  variance 
which  in  most  instances  is  a  simple  misspelling,  or 
the  result  of  a  mis-pronounciatlon  shall  affect 
vested  rights  honestly  acquired.  In  an  early  case 
the^upreme  Court  of  Illinois  has  held,  where  ma- 
terial variance  was  claimed  In  the  names  of  a  con- 
veyance that  Michael  Allen  named  in  a  deed  as 
grantor  was,  presumptively,  Michael  AUaine, 
grantee  of  the  same  property  as,  also,  that  Otolne 
AlUUne  was,  presumptively,  Antoine  Allaine. 
Chiniquy  v.  Catholic  Bishop  of  Chicago,  41  HI.  148. 

The  misspelling  of  a  defendant's  name  in  a  sum- 
mons is  no  excuse  for  non-appearance  to  defend, 
especially  where  it  appears  that  the  name  *'But- 
ler"  waslwritten  Bulter.  Knowing  there  is  a  suit 
against  himself,  defendant  is  held  bound  to  appear. 
Hermann  v.  Butler,  58  111.  226. 

The  rule  is,  that  if  the  distinction  in  the  pronun- 
ciation of  the  names  is  indistinguishable  in  ordi- 
nary conversation,  the  doctrine  of  idem  sonans  ap- 
plies.  Barnes  V.  People,  18  £1L  62. 

The  position  contended  for  in  the  principal  case 
is  sustained  by  a  Maine  decision  which  holds  that, 
although  the  surname  of  a  party  defendant  had 
been  spelled  in  seven  different  ways  in  the  course 
of  a  judicial  proceeding,  the  names  were  all  idem 
sonans  andTsufflciently  identlfled  the  defendant. 
MlUett'v.  Blake,  81  Me.  681. 
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on  defendant's  claim  that  he  was  not  served 
with  process.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  John  D.  Gardner  for  appellant. 

Mr.  W.  D.  Roberts  for  appellee. 

MoClellan,  J.,  delivered  the  opinion  of 
the  court: 

The  following  is  the  assignment  of  error  on 
this  appeal:  ''Comes  the  appellant  in  this 
cause,  and  assigns  for  error  (1)  the  judgment 
of  the  court,  it  not  appearing  that  the  defend- 
ant, A.  J.  Veasey,  was  served  or  had  notice  of 
the  bringing  of  the  suit."  The  record  shows  a 
complaint  filed  by  Francis  Brigman  against  A. 
J.  Veasey;  a  writ  issued  by  the  clerk  of  the 
court  on  May  19,  1890,  commanding  the  sher- 
iff to  summon  A.  J.  Veasey  to  appear  and  an- 
swer the  complaint  of  Francis  Brigman;  that 
this  writ  was  received  by  the  sheriff.  May  20, 
1890,  and  bears  the  following  indorsement: 

"!l$xecuted  this  20th  day  of  August,  A.  D. 
1890,  by  leaving  a  copy  of  the  within  sum- 
mons and  complaint  with  Jack  Veasey,  the  de- 
fendant. 

'*M.  C.  Gault, 
"Sheriff." 


We  suppose  the  objection  to  this  service  i» 
rested  on  the  fact  that  it  purports  to  have 
been  made  on  **Jack,"  not  A.  J.  Veasey.  It 
is  untenable.  Had  only  the  surname  been 
written  in  the  return, '.had  the  service  been  **by 
leaving  a  copy,  etc.,  with  Veasey,"  it  would 
have  been  goed,  the  presumption  being  that 
the  defendant  was  thereby  intended  {Sneigrote 
V.  Mobile  Branch  Bank,  5  Ala.  295);  and  sure- 
ly the  fact  that  a  given  name  is  set  out,  the 
initial  letter  of  which  is  the  same  as  one  of  the 
initials  by  which  the  defendant  is  designated  in 
the  summons  and  complaint,  can  have  no  ten- 
dency to  overturn  this  presumption,  but  rather 
to  strengthen  it.  .  But  the  return  goes  further 
than  this.  It  not  only  asserts  that  service  was 
made  upon  Jack  Veasey,  thus  raising  the  pre- 
sumption that  the  person  served  was  the  per- 
son sued;  but  it  affirms  that  *'  Jack  Veaaey"  is 
the  delendant  in  the  cause,  and  designated 
therein  by  the  name  of  "A.  J.  Veaaey."  We 
have  no  hesitation  in  reaching  the  conclusion 
that  service  was  upon  A.  J.  Veasey,  the  de- 
fendant, and  that  upon  his  failure  to  appear 
judgment  by  default  was  properly  entered 
agamst  him. 

Affirmed. 
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V. 

J.  M.  CULLERS. 
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1.  It  Beenis  that  an  Indian  may  resort 
to  state  courts  Ibr  redress  of  wroniirs  un- 
der a  coDstltutlonal  provision  aruaranteeinff  to 
every^  person  the  rigrbt  of  redress  for  injuries 
done  to  him  In  his  person,  property  or  reputa- 
tion. 

2*  'An  objection  to  the  ability  of  plain- 


tiff to  maintain  suit  on  an  _ 

claim*  based  on  the  disability  of  the  assignor 
to  sue  in  rerson  or  through  another,  is  waived 
unless  raised  by  plea  in  abatement  or  by  special 
exception. 

2.  An  action  for  injury  to  lands  without 
the  State  by  an  act  no  part  of  which  was  per- 
formed within  the  State  cannot  be  maJntaiDod 
in  a  Texas  court. 

4.  Proofofactualt  peaceable  and  exclu- 
sive possession  of  personal  property  is 
sufficient  prima  facie  evidence  of  ownership 
to  sustain  a  suit  for  damages  for  its  destruction 


Note.— indians  may  enforce  their  rights  in  a  court 
of  justice. 

In  the  early  case  of  Jackson  v.  Besmolds,  14 
Johns.  886,  an  Indian  was  denied  any  status  in  our 
courts  except  through  the  attorney  of  his  tribe;  but 
the  reasons  assigned  for  the  holding  are  not  appli- 
cable to  the  present  status  of  the  Indians.  Jemmi- 
son  V.  Kennedy,  55  Han,  47. 

An  early  Kansas  case  brought  for  the  partition 
of  real  property  by  an  Indian  decides  that  the  court 
had  jurisdiction  of  the  subject,  and  in  eilect  ac- 
corded to  the  Indian  a  status  in  the  courts.  Swart- 
zel  V.  Rogers,  8  Kan.  877. 

In  New  York  it  appears  that  since  the  decision  of 
the  chancellor  in  Strong  v.  Waterman,  11  Paige,  d07, 
6  L.  ed.  260,  the  tenure  of  the  Indians  to  their  reser- 
vation, and  their  right  to  prosecute  and  maintain 
actions  for  the  enforcement  and  protection  of 
tiieir  rights,  appears  to  have  been  settled  by  an  Act 
of  the  Legislature.  Seneca  Nation  of  Indians  v. 
Tyler,  14  How.  Pr.  109. 

Therefore,  an  action  brought  by  said  Seneca  Na- 
tion of  Indians,  in  their  own  name,  upon  a  promis- 
sory note,  given  and  made  payable  to  them,  may 
be  sustained;  and  it  is  not  necessary  that  they 
should  aver  their  authority  to  sue  in  the  state 
courts.    Ibid, 

It  is  •  general  rule  that  all  persons  having  a  just 
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cause  of  action  may  bring  a  suit  therefor,  except  as 
herein  mentioned;  and  no  personal  disability  will 
deprive  one  of  this  right.  8  Bouvler,  Inst.  138;  Shi- 
dair  v.  Sinclair,  18  Mees.  it  W.  640;  Broom,  Parties  to 
Actions,  84;  Barbour,  Parties  to  Actions,  chap.  1, 1 1; 
The  Kansas  Indians,  72  U.  S.  6  WalL  787, 18  L.  ed.  087. 

Indians  do  not  submit  themselves  to  all  the  laws 
of  a  State  t)eoause  they  seek  its  courts  for  the  pres- 
ervation of  rights  and  the  redress  of  wrongs. 
The  Kansas  Indians,  supra. 

An  Indian  may  maintain  an  action  in  a  state 
court  to  enforce  his  right  to  the  enjoyment  of 
property,  real  or  personaL  Lobdell  v.  Hall,  8  Nev. 
507. 

They  may  file  a  bill  in  equity,  on  behalf  of  them- 
selves and  the  residue  of  the  nation  on  the  reeerra- 
tlon,  to  restrain  a  trespass  on  their  laud.  Strong 
V.  Waterman,  11  Paige,  607, 5  L.  ed.  260. 

An  Indian  is  liable  to  be  sued  in  a  state  court. 
Jones  V.  Eisler,  8  Kan.  184;  Murch  v.  Tomer,  21  Me. 
685;  Rubideauz  v.  Vallie,  12  Kan.  28. 

If  an  Indian  dies  before  the  laws  of  a  State  are 
extended  over  the  reservation,  a  state  court  may 
grant  letters  of  administration  on  his  estate,  whea 
they  are  so  extended.  Brashear  v.  Williams,  16 
Ala.  080.  But  see,  contra.  Dole  v.  Irish,  2  Barb.  681; 
United  States  v.  Shanks,  15  Minn.  880;  Desty,  FM. 
Oonst.  art.  1, 1 8. 
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agalDOt  a  mere  wronsr-cloer  who  shows  no  rigrht 
to  it. 
6.  The  fltctthatbwilrtiwgg  in  the  posgeg" 
sioii  odT  one  person*  and  because  of  the  de- 
Btruotion  of  which  he  brinsrs  suit,  were  on  the 
land  of  another.  repeJs  the  presumption  of  owner- 
ship arisingr  from  possession,  and  plaintiff  must 
aflBrmatively  show  that  they  were  personal  prop- 
erty  and  that  he  had  the  ri^rht  to  remove  them 
from  the  soU. 

6.  Exclusive  aAd  pea»ce»ble  possession 
of  hay  which  bad  been  severed  from  the  soU 
Is  prima  facie  suifloJent  to  support  a  recovery 
against  a  wrong-doer  for  its  destruction,  although 
It  grew  on  the  land  belonging  to  the  Choctaw 
Nation  of  Indians. 

7.  An  Indian  may  lawfully  own  person- 
al property  and  tuasign  a  daim  for 
damages  for  its  wrongful  destruction  so  as  to  en- 
title the  assignee  to  maintain  a  suit  therefor  in 
the  Texas  courts. 

8*  A  railroad  company  is  not  relieved 
fkrom  liability  for  injuries  caused  by  fire  set 
out  through  its  negligence  by  the  facts  that  the 
Are  had  traveled  over  considerable  space  and  had 
been  revived  by  a  strong  wind  after  having  ap- 
parently gone  out  before  doing  the  damage 
which  occurred  the  day  after  the  fire  started. 

9.  The  presomption  of  neg^lig^ence  which 
arises  upon  proof  that  engines  of  a  railroad  com- 
pany set  out  fire  which  destroyed  property  of  the 
complaining  party  is  rebutted  by  showing  that 
the  engines  were  provided  with  the  best  im- 
proved spark  arresters,  in  good  oondition  and 
properly  operated. 

10.  To  recover  firom  a  railroad  com- 
pany the  value  of  property  destroyed  by 
ore  alleged  to  have  been  negligently  set  out  by 
the  company,  plaintiff  must  prove  by  a  prepon- 
derance of  evidence  both  that  the  company  set 
out  the  fire  and  that  it  was  negligent. 

(June  16, 1891.) 

APPEAL  by  defendant  from  a  jad^ent  of 
the  District  Court  for  Grayson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  certain  property  alleged  to 
have  been  destroyed  by  fire  negligently  set  out 
by  defendant.    Reversed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Meeers,  R.  C.  Foster  and  A.  E.  Wilkin- 
flon*  for  appellant: 

There  is  no  right  to  maintain  suit  in  this 
9tate  upon  a  local  action  accruing  in  the  In- 
dian T^tory. 

Rev.  Slat.  Tex.  art  9;  Pel/iam  v.  Murray, 
§4  Tex.  477;  Rorer,  Interstate  Law,  p.  140,  and 
authorities  cited;  Wharton,  Confl.  L.  §  711; 
Sto^,  Confl.  L.  §^  548-554;  1  Chitty.  PI.  271; 
Oooley,  Torts,  471;  McKenna  v.  Fisk,  42  U.  S. 
1  How.  247-249,  11 L.  ed.  119, 120;  Livingston 
T.  Jefferson  y  1. Brock.  208;  Rafael  v.  Verelst,  2 
If.  Bl.  1056;  Doulson  v.  Matthews,  4T.  R.  508; 
Mp9tyn  Y.  Fabrigas,  Cowp.  161;  1  Smith,  Lead. 
Gas.  4th  Am.  ed.  656;  Worster  v.  Winni- 
pUeogee  Lake  County,  25  N.  H.  525. 

An  Indian  residing  in  the  Indian  Territory 
has  no  right  to  sue  a  citizen  of  Texas. 

Treaty  with  Choctaw  Nation,  September  27, 
1830,  art.  7,  U.  S.  Stat,  at  L.  V.  7,  p.  884; 
T^reaty  with  Choctaws  and  Chickasaws,  June 
Sid,  1885,  art.  14,  Laws  and  Treaties  of  Choo- 
n  L.  R.  A. 


taw  Nation,  p.  27;  Treaty  with  Cboctaws  and 
Chickasaws,  April  28.  1886,  arts.  6,  38;  Rev. 
Stat.  U.  S.  §§  468.  466.  1889. 1840. 1992.  2108, 
2116-2118,  2120,2128,2147,  2149,  2156;  Elky. 
Wilkins,  112  U:  8.  94,  28  L.  ed.  643;  2  Stoiy, 
Const,  p.  8,  47  et  seq.;  Worcester  v.  Georgia^ 
31  U.  8.  6  Pet.  515,  8  L.  ed.  488, 10  Curt.  Dec. 
240-242;  QooML  v.  Jaekion,  20  Johns.  693.  11 
Am.  Dec.  851;  QaMner  v.  Thomas,  14  Johns. 
184;  Wells,  Jurisdiction,  §  115,  p.  110. 

The  court  erred  in  refusing  the  second  in- 
struction requested  by  defendant. 

Seaie  v.  Oulf,  C.  cfe  8,  F.  R,  Co.  65  Tex.  274; 
Toledo,  W.  &  W.  R.  Co.  v.  Muthersbaugh,  71 
111.  572. 

Messrs.  W.  W.  Wilkins  and  Brown  A 
BlisB  for  appellee. 

Marr»  J.,  delivered  the  opinion  of  the 
court : 

""  Appellee,  J.  M.  Cullers,  filed  this  suit 
against  appellant  in  the  District  Court  of 
Grayson  County  on  March  4,  1887,  and  by 
amendment  filed  October  28,  1887,  set  up  that 
on  November  21,  1885,  defendant  negligently 
allowed  sparks  and  fire  to  escape  from  its 
engine,  which  fire  caught  and  destroyed  the 
following  property,  to  wit:  One  portable 
engine,  valued  at  $500;  one  hay -press,  val- 
ued at  $400 ;  one  hay- press,  valued  at  $250 ; 
one  mower,  valued  at  $85 ;  one  mower,  valued 
at  $70 ;  one  derrick  and  bay  loader,  valued 
at  $50 ;  six  bundles  hay  wire,  valued  at  $15 ; 
one  sickle  grinder,  valued  at  $10 ;  two  dozen 
hay  forks,  valued  at  $6;  one  rubber  belt, 
valued  at  $30;  4,500  bales  of  hay,  valued  at 
$1,600;  one  hay  shed,  valued  at  $200;  one 
house  and  kitchen,  valued  at  $200 ;  and  one 
stable,  valued  at  $50;  all  of  which  property 
was  located  in  the  Indian  Territory,  ana  was 
reasonably  worth,  at  the  time  and  place  of 
its  destruction,  in  the  aggregate,  the  sum  of 
$3,666.  Thai  certain  portions  of  the  hay, 
machinery  and  fixtures  were  owned  by  ap- 
pellee, G.  T.  Black,  and  H.  C.  Lavo,  indi- 
vidually, but  that  it  was  used  in  the  part- 
nership business  of  the  firm,  consisting  of 
appellee.  Black,  and  Lavo,  which  said  firm 
was  engaged  at  the  time  in  the  hay  business ; 
and  that  the  hay  belonged  to  them  jointly. 
Appellee  and  Lavo  were  citizens  of  the 
County  of  Grayson,  Tex.  Black  was  a  citi- 
zen and  member  of  the  tribe  of  the  Chicka- 
saw Indians.  Black  and  Lavo,  for  valuable 
considerations,  had  transferred  their  interest 
in  the  claim  against  the  appellant  for  the 
destruction  of  said  property  to  appellee,  and 
had  authorized  him  to  sue  therefor  in  his 
own  name.  The  trial  before  a  jury  on  Sep- 
tember 19,  1888,  resulted  in  a  verdici  and 
judgment  in  favor  of  appellee  for  the  sum 
of  $4,519.78,  of  which  amount  appellee  re- 
mitted the  sum  of  $100  on  November  12, 
1888.  From  this  judgment  appellant  has 
perfected  its  appeal  to  this  court."  Black 
transferred  his  claim  to  plaintiff  to  aid  in 
the  payment  of  the  debts  of  the  firm,  which 
Cullers  had  partly  paid  and  assumed  the 
balance. 

The  assignments  of  error  present  several 
questions  which  require  a  decision  thereof 
by  this  court.  The  first  and  second  assign- 
ments, relating  to  the  sufficiency  of  the  evi- 
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dence  in  law  to  support  the  verdict  of  the 
jury,  and  the  fourth  assignment,  based  upon 
the  refusal  of  the  court  to  allow  the  second 
instruction  requested  by  the  defendant,  and 
dependent  for  support  upon  the  nature  of  the 
evidence,  will  be  postponed  until  we  have 
determined  the  other  questions  presented  by 
the  appellant  for  our  consideration.  Sum- 
marized, the  other  points  contended  for  by 
appel  lant * 8  counsel  are :  That  the  court  erred 
in  refusing  to  instruct  the  jury  as  requested 
by  appellant,  to  the  following  effect :  Mrst. 
That  Black,  being  a  member  of  an  Indian 
tribe,  and  an  Inaian  himself,  cannot  sue, 
nor,  by  assignment  of  whatever  right  of  ac- 
tion he  might  have  elsewhere,  authorize  or 
confer  upon  plaintiff  the  right  to  sue  in  the 
courts  of  this  State,  and  therefore  plaintiff 
cannot  recover  as  to  so  much  of  the  property 
destroyed  as  originally  belonged  to  Black. 
SecoTid,  In  refusing  to  charge  that  the  court 
below  had  no  jurisdiction  of  controversies 
arising  in  the  Indian  Territory  between  In- 
dian citizens  and  citizens  of  the  United 
States,  the  defendant  being  a  citizen  of  Mis- 
souri ;  and  that  a  citizen  or  an  Indian  nation 
cannot  transfer  his  claims  for  such  damages 
to  a  citizen  of  the  State  of  Texas,  so  as  to 
enable  the  latter  to  maintain  the  suit  thereon 
in  the  courts  of  this  State.  Third.  In  re- 
fusing to  charge  that,  in  any  event,  the 
Slaintiff  could  not  recover  damages  for  the 
estructionof  "the  houses,  stables,  and  other 
real  property  situated  on  lands  of  the  Choc- 
taw Indians,  and  belonging  to  a  member  of 
that  tribe  f  and  that  nothing  should  be  al- 
lowed "bv  reason  of  the  burning  of  the 
dwelling-nouse  and  stable  mentioned  in  the 
petition. "  Fourth,  In  refusing  **  to  instruct 
the  jury  [as  requested  in  the  fifth  instruo- 
tionj  that  plaintiff,  having  shown  no  right  to 
cut  or  put  up  the  hay  for  the  loss  of  which 
he  sues,  on  the  lands  of  the  Choctaw  Nation, 
is  not  entitled  to  recover  anything  by  rea- 
son thereof. " 

The  plaintiff,  J.  M.  Cullers,  as  well  as 
Iiavo,  is  a  citizen  of  Texas  and  of  the  United 
States,  but  Black  is  a  citizen  of  the  Chicka- 
saw Nation,  and  the  property  destroyed  was 
at  the  time  in  the  territory  of  the  Choctaw 
Nation.  It  will  thus  be  seen  that  the  plain- 
tiff himself  is  under  no  disability  to  sue  in 
our  courts,  unless  it  be  that  ^he  fact  that  a 
part  of  his  right  to  recover,  being  derived 
from  the  Indian,  Black,  imparts  to  him  a 
partial  disability  to  that  extent.  But  it 
seems  to  us  that  even  then  the  question  would 
not  be  one  of  the  personal  disability  of  the 
plaintiff  to  sue,  but  would  depend  upon  the 
right  of  Black  to  assign  his  claim.  If  he 
could  do  this,  then  undoubtedly  plaintiff,  as 
his  assignee,  could  maintain  the  suit  on  the 
claim,  whether  Black  could  have  done  so 
originally  or  not.  The  plaintiff  is  entirely 
free  from  any  disability  which,  under  the 
law,  would  deny  him  a  standing  in  the 
courts  if  he  possesses  otherwise  a  right  of 
action.  There  is  no  question  of  "comity" 
in  such  case.  Rorer,  Interstate  Law,  p. 
155.  If,  however,  it  were  necessary  for  us 
to  decide  the  question,  we  think  we  would 
have  little  dimculty  in  holding  that  an  In- 
dian, like  Black,  is  a  "person^  within  the 
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meanin&r  of  our  State  Constitution  and  laws, 
and  is  thereby  guaranteed  the  right  of  redress 
for  injuries  done  to  him  "in  his  person, 
property,  or  reputation. "  If  he  is  not  a  per- 
son, then  what  is  he?  Even  the  plea  of  an 
alien  enemy  has  been  denounced  by  our 
courts  as  an  "odious  plea,"  though  it  must 
be  sustained  if  timely  interposed.  Bishop 
V.  Jones,  28  Tex.  2d4.  Every  day  alien  citi- 
zens of  friendly  nations  are  allowed  to  sue 
in  our  courts  nemine  dissentiente.  We  should 
not  hesitate  to  hold  that  an  Indian— certainly 
a  civilized  Indian — is  entitled  to  a  redress  of 
wrongs  through  our  state  courts.  It  is  not 
a  question  of  comity,  but  of  right  given  by 
law,  supposing  the  court  otherwise  to  have 
jurisdiction  of  the  controversy.  Swartxel  ▼. 
Hogers,  3  Kan.  877 ;  Wil^  v.  Keokuk,  6  Kan. 
94 ;  Wiley  v.  Man-a-to-wah,  Id.  Ill ;  10  Am. 
&  Eng.  Encyclop.  Law,  p.  440,  note  5; 
Dicey,  Parties,  pp.  1,  2;  Gha  v.  JuUes^  1 
Wash.  T.  325;  Cooley,  Torts,  p.  35. 

The  federal^ courts,  by  generally  deciding 
that  an  Indian  is  neither  "an  alien''  nor  a 
"citizen"  until  naturalized  or  admitted  to 
citizenship,  necessarily  deprived  those  courts 
of  jurisdiction  over  controversies  between 
Indians  and  citizens  of  one  of  the  States  of 
the  Union,  wherever, the  jurisdiction  is  de- 
pendent upon  the  status  of  the  parties.  This 
does  not  apply  to  the  state  courts.  But  in 
the  present  case  there  was  no  plea  in  abate- 
ment or  special  exception  to  the  disability 
of  the  plaintiff  supposed  to  result  from  a 
supposed  disability  affecting  Black's  right 
to  sue  himself  in  person  or  through  another; 
therefore  the  question  is  waived  anyhow  by 
the  pleadings  of  the  defendant.  It  may  be, 
however,  that  the  right  of  Black  to  assign 
the  claim,  and  thus  invest  plaintiff  with  the 
ownership  thereof,  as  well  as  the  right  of  the 
plaintiff  to  recover  damages  done  to  such  of 
the  property  as  defendant  contends  was  real 
estate,  and,  if  so,  was  not  owned  by  any  of 
the  parties,  is  suffidentlv  raised  and  pre- 
sented by  the  pleading  of  the  general  issue 
which,  we  think,  throws  on  the  plaintiff  the 
burden  of  showing  at  least  prima  facie  his 
right  to  the  property  destroyed  or  to  the 
damages  done  thereto.  Before  determining 
this  branch  of  the  case,  we  deem  it  not  im- 
appropriate  to  here  dispose  of  the  question 
raised  by  the  defendant  and  argued  by  coun- 
sel on  both  sides,  — ^that  so  much  of  the  action 
as  seeks  to  recover  damages  for  the  destruc- 
tion of  the  house  and  kitchen  and  stable  is 
purely  local,  and  not  transitory,  and  tbere- 
tore  arose  out  of  the  jurisdiction  of  this 
State,  and,  as  a  consequence,  will  not,  like 
a  transitory  action,  follow  the  person  of  the 
wrong- doer,  so  as  to  allow  the  courts  of  an- 
other jurisdiction  to  entertain  jurisdiction 
thereof.  To  all  intents  and  purposes,  so  far 
as  being  sued  is  concerned,  the  appellant  is 
a  resident  of  this  State  and  subject  to  its 
laws,  and  to  the  jurisdiction  of  its  courts. 
Its  road  extends  into  and  through  the  country 
in  whidi  it  was  sued,  and  it  "has  an  agent 
and  representative  there.  The  court  below 
had  "jurisdiction  over  the  subject  matter," 
and  therefore,  by  express  provisions  of  law, 
the  defendant  was  amenable  to  the  process 
of  that  court,  and  liable  to  be  sued  in  that 
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county.  Saylea'  Civil  Stat.  art.  1198,  §  21b, 
and  section  21.  This  is  unquestionably  cor- 
rect as  to  so  much  of  the  cause  of  action 
as  is  of  a  transitory  nature.  Dicey,  Parties, 
p.  67.  But  while  this  is  true  as  to  transitory 
actions,  and  therefore  the  court  below  un- 
doubtedly had  jurisdiction  of  so  much  of 
plaintiff's  claim  for  damages  as  is  of  that 
nature,  and  would  have  had  jurisdiction  of 
the  whole  claim  if  it  had  been  clearly  shown 
that  the  action  is  transitory  as  to  all  of  the 
items  for  which  damages  are  claimed,  still, 
upon  the  other  hand,  it  must  now  be  regarded 
as  the  settled  law  of  this  State,  in  harmony 
with  the  rule  of  the  common  law,  that  an 
action  or  remedy  for  injuries  done  to  land 
situated  beyond  the  territorial  limits  of  this 
State,  and  when  no  part  of  the  act  resulting 
in  the  injury  was  committed  or  performed 
within  the  State,  is  purely  local,  and  cannot 
be  maintained  in  any  court  in  this  State, 
but  the  enforcement  of  the  remedy  in  such 
cases  must  be  had  within  the  jurisdiction 
where  the  land  is  situate.  Morris  v.  Missouri 
Pac.  R.  Co.  78  Tex.  17. 

The  court  below  therefore  should  have 
charged  the  jury  on  the  subject  as  rea nested 
by  appellant,  but  with  a  proper  qualification 
so  as  to  leave  to  the  jurj;  whether  any  of  the 
propertv  destroyed  was  in  fact  real  estate  or 
not.  The  necessity  of  such  a  charge,  and  of 
the  jury  bein^  allowed  under  appropriate  in- 
structions to  determine  the  issue  whether  the 
buildings  were  a  part  of  the  land  or  not, 
will  hereafter  be  more  fully  discussed  in  the 
several  respects  in  which  the  question  is 
presented. 

We  now  recur  to  the  other  questions :  first. 
Could  there  be  any  recovery  for  the  destruc- 
tion of  the  house,  kitchen,  and  stable?  and, 
secondly.  Could  anv  part  of  the  claim  for  dam- 
ages be  assigned  by  Black? 

First.  The  appellee  contends  that  the  house 
and  stable  were  chattels,  not  real  estate.  If 
so,  it  would  seem  that  Black's  right  to  them 
is  as  strong  as  to  the  other  property  held  by 
him.  It  is  admitted  that  the  ownership  was 
proved,  as  alleged,  in  all  of  the  property ; 
and  it  is  alleged  that  the  house,  kitchen,  and 
stable,  were  "*  furnished  by  Black"  and  used  in 
the  partnership.  It  appears,  however,  that 
these  buildings  were  on  the  lands  of  the 
Choctaw  Nation.  If,  therefore,  thev  were  a 
part  of  the  realty,  it  is  very  evident  that 

Slaintiff  is  not  entitled  to  recover  for  their 
estruction  either  in  his  own  ri^ht  or  in  the 
right  of  Black  or  Lavo,  since  it  is  not  pre- 
tended that  any  of  the  parties  owned  or  held 
the  title  to  the  land.  It  will  thus  be  seen 
that  the  solution  of  this  particular  question 
does  not  depend  upon  the  citizenship  of  the 
parties,  since,  had  the  house  and  stable  been 
^^  furnished"  by  the  plaintiff  himself,  instead 
of  Black  to  be*  used  by  the  partners,  the  same 
issue  would  have  been  presented,  of  the  right 
to  recover  for  injuries  to  the  land,  which  the 

Slaintiff  admits  that  he  did  not  own,  nor  did 
lack.  How,  then,  could  he  recover  dam- 
ages for  such  injury?  If  allowed  to  do  so, 
the  true  owner  could  also  recover,  and  there- 
by the  defendant  would  be  subjected  to  a 
double  recovery  for  the  same  act.  Before 
proceeding  further,  we  desire. to  observe  that 
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if  all  of  the  property  destroyed  can  be  re- 
garded as  personal  property,  then  we  hold 
that  the  plaintiff  established  such  prima  facie 
right  or  title  thereto  as  would  entitle  him  to 
recover  against  a  mere  wrong-doer  which 
showed  no  right  to  the  property,  if  it  is 
sufficiently  proven  that  the  defendant  did  de- 
stroy the  property.  The  plaintiff  proved  that 
at  the  time  the  property  was  destroyed  he 
and  his  partners  had  the  actual,  peaceable, 
and  exclusive  possession  thereof,  which,  we 
think,  was  prima  facie  evidence  of  owner- 
ship or  right  to  the  property,  sufficient 
to  maintain  the  suit.  Pacific  Ejcp.  Co.  v. 
Dunn  (Tex.)  (Sup.  Ct.  present  term)  ; 
Cooley,  Torts,  pp.  486,  437,  445,  446:  Wey- 
mouth V.  Chicago  <fc  N.  W.  R.  Co.  17  Wis. 
560.  84  Am.  Dec.  764;  Angell,  Lini.  p.  385, 
note  4.  But  this  does  not  eliminate  the  diffi- 
culty in  his  way  to  recover  for  the  injuries 
(if  any)  to  the  land,  because,  as  wc  have 
said,  it  is  not  claimed  even  that  any  of  the 
parties  owned  the  land ;  and  as  to  that,  there- 
fore, the  prima  facie  proof  of  ownership  re- 
sulting from  the  possession  is  repelled.  In 
arriving  at  their  verdict  and  assessing  the 
amount  of  damages  the  jury  undoubtedly 
allowed  for  the  loss  of  the  house,  kitchen, 
and  stable.  Can  we  hold  that  it  is  conclu- 
sively shown  that  these  buildings  were  mere 
chattels,  and  no  part  of  the  land?  If  not, 
can  we  hold— would  we  be  justified  in  hold- 
ing— ^that  the  first  paragraph  of  the  charge 
of  the  court,  allowing  a  recovery  there&r 
by  plaintiff,  as  well  as  its  refusal  to  give  the 
fourth  special  instruction  asked  by  the  de- 
fendant as  above  set  forth,  were  harmless 
errors?  We  think  not.  The  defendant,  also, 
in  this  connection,  assigns  as  error  the  first 
paragraph  of  the  court's  charge,  and  that  the 
verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence  in  this  particular.  The 
court  charged  the  jury  to  the  effect  that, 
under  ^  the  written  transfers  from  Black  and 
Lavo  to  the  plaintiff,  in  connection  with  the 
undisputed  evidence"  in  the  case,  he  could 
recover  for  all  of  the  property,  if  shown  to 
have  been  destroyed  by  the  negligence  of  the 
defendant,  its  servants  or  employes.  Such 
was  the  le^al  effect  of  the  charge,  and  it  put 
the  buildings  upon  the  same  footing  as  the 
other  property  destroyed.  Under  such  cir- 
cumstances, we  think  that  the  issue  of  owner- 
ship of  those  structures  and  the  right  of  the 
plaintiff  to  recover  therefor,  as  well  as  the 
right  to  maintain  the  suit  in  the  courts  of 
this  State  for  an  injury  to  the  buildings,  is 
duly  raised  and  presented.  Appellee  attempts 
to  obviate  this,  as  we  have  said,  by  contend- 
ing that  the  buildings  were  nothing  more 
than  chattels  or  personal  property.  He  states 
all  of  the  evidence  (so  far  as  we  can  discover) 
tending  to  support  this  contention  as  follows, 
together  with  the  authorities  cited  by  him, 
viz.  :  **The  buildings  and  structures  con- 
sisted of  one  hay  shed,  valued  at  $200;  one 
house  and  kitchen,  valued  at  $200;  and  one 
stable,  valued  at  $50;  all  of  which  was 
located  in  the  Indian  Territory,  near  Cale's 
switch,  on  appellant's  line  of  railway.  They 
were  called  the  'hay  camp,*  and  were  used 
in  the  partnership  business."  Authorities: 
Tiedeman,  Real  Prop.  §  2 ;  1  Washb.  Real 
85 


546 


Texas  Sufbbmb  Ooukt. 


JUSE, 


Prop.  p.  8;  Asfimun  v.  WiUiams,  8  Pick. 
402 ;  Moody  v.  Aiken,  50  Tex.  65 ;  Hutchim 
V.  MoMcTion,  46  Tex.  554.  It  is  not  alleged 
that  those  structures  were  personal  property 
in  the  petition,  nor  is  any  right  to  remove 
them  from  the  soil  alleged  or  proven.  It  is 
shown  that  Black  **  furnished''  the  house  and 
kitchen  and  the  stable  to  be  used  in  the  part- 
nership. But  where  did  he  acquire  a  right 
to  the  buildings?  When  and  how  were  they 
erected  on  the  ground  of  another?  Did  he 
own  the  material,  and  himself  erect  the 
structures,  or  were  they  already  standing  on 
the  ground,  and  thus  taken  possession  of  by 
him  and  **  furnished"  or  appropriated  by  him 
to  the  use  of  the  partnerahip,  of  which  he 
was  a  member?  If  he  erected  them,  was  it 
done  in  such  a  manner  that  they  were  still 
portable,  and  removable  as  on  wheels,  and 
not  fixed  and  attached  to  the  soil,  as  a  house 
or  stable  generally  is?  We  find  no  sufiScient 
answer,  if  any,  in  the  evidence  on  the  sub- 
ject as  given  in  the  briefs  of  counsel,  nor 
have  we  found  any  in  the  statement  of  facts. 
The  fact  that  the  buildings  are  spoken  of,  in 
connection  with  the  other  property,  as  **the 
camp, "  does  not  prove  that  they  are  no  part 
of  the  land.  It  may  tend  to  show  that  the 
parties  intended  only  to  use  them  temporarily 
while  camped  there  and  eneaged  in  cutting 
hay,  but  yet  if  Black,  in  fact,  erected  the 
buildings  with  his  own  material,  but  did  so 
in  such  manner  as  to  fifAx  and  attach  them  to 
the  soil  without  permission  of  the  owner, 
tibey  became,  as  he  had  no  interest  in  the 
realty,  a  part  of  the  land,  and  were  lost  to 
him.  We  think  it  will  not  be  denied  that  a 
dwelling-house  and  kitchen  would  generally 
be  regaraed  as  a  part  of  the  realty.  In  any 
event,  whether  they  were  movable  fixtures 
or  not,  in  the  present  instance,  was  a  mixed 
question  of  law  and  fact,  and  the  issue  was 
not  submitted  to  the  Jury  at  al  1 .  Authorities 
9upra,  Besides,  as  we  have  said,  it  is  not 
shown  that  Black,  in  fact,  erected  these 
buildings,  and,  if  he  did,  he  put  them  on 
the  land  of  a  stranger,  without  license  to  do 
so.  Tiedeman,  in  the  second  section  of  his 
work  on  Real  Property  (cited  by  appellee), 
says:  ''Land  is  the  soil  of  the  earth,  and 
includes  everything  erected  upon  its  surface, 
or  which  is  buri^  beneath  it.  Under  the 
term  Mand, '  therefore,  are  included  the 
buildings  made  so  under  the  doctrine  of  ac- 
cession. .  .  .  The  general  rule  of  law  is 
thi^t  a  permanent  annexation  to  the  soil  of  a 
thing  in  itself  personal  makes  it  a  part  of 
the  realty.  The  rule  applies  in  some  cases 
even  where  the  thing  annexed  is  the  personal 
property  of  another.  Thus,  if  a  stranger 
erects  a  building  upon  the  land  of  ano^er. 
having  no  estate  therein,  the  building  be- 
comes the  property  of  the  owner  of  the  soil. 
I  Certainly  where  he  knew  he  did  not  own  the 
and.]  .  .  .  But  if  such  erection  is  in  pur- 
suance of  a  license  granted  by  the  owner  of 
the  soil,  then  the  annexation  will  not  make 
the  building  or  structure  a  part  of  the  realty. " 
It  seems,  therefore,  according  to  the  weight 
of  the  evidence,  that  the  structures,  without 
further  proof  on  the  subject,  would  come 
undrr  the  operation  of  the  general  rule,  and 
not  Iht"  exception.    We  certainly  cannot  hold 


as  a  matter  of  law  that  there  was  no  per- 
manent annexation,  and  that  the  structurs 
are  movable  fixtures ;  but,  on  the  cootrary, 
in  the  light  of  testimony  on  the  subject,  an 
opposite  deduction  is  more  reasonable.  We 
therefore  think  that  there  was  error  in  the 
first  paragraph  of  the  court  *s  general  charge, 
given  as  it  was  without  any  qualification, 
so  as  to  leave  to  the  jury  the  determination 
of  this  issue,— whether  there  had  been  any 
permanent  annexation  to  the  soil.  The  same 
may  be  said  of  the  refusal  to  allow  the  fourth 
special  instruction.  In  this  connection  we 
will  dispose  of  the  question  as  to  the  right 
of  the  plaintiff  to  recover  for  the  hay.  We 
think  that  there  was  no  error  in  the  court's 
refusal  to  allow  the  fifth  instruction  requested 
by  the  defendant,  ''that  the  plaintiff,  havinz 
shown  no  right  to  cut  or  put  up  hay  on  land 
of  the  Choctaw  Nation, "  cannot  recover  for 
its  destruction.  Plaintiff  alleged  that  under 
the  laws  of  that  nation  the  members  of  hii 
firm  had  the  right  to  cut  and  put  up  hay  oo 
the  land,  and  that  they  had  complied  with 
all  the  requirements  of  law  in  the  premises. 
When  destroyed,  the  grass  had  been  sevoni 
from  the  soil,  and  reduced  to  the  actual 
possession  of  the  parties,  ready  for  market. 
It  was  no  longer  any  part  of  the  land.  Their 
exclusive  and  peaceable  possession  thereof 
was  prima  facie  sufficient  to  support  a  re- 
covery against  a  wrone-doer.  Lndersocb 
circumstances,  and  in  tie  absence  of  proof 
that  they  did  not  have  the  rignt  to  put  np 
the  hay,  a  license  to  do  so  ought  to  be  pre- 
sumed. Abb.  Tr.  £v.  p.  628,  §  4.  This  is 
different  from  the  right  to  recover  for  an  in- 
jury to  the  land  itself,  for  it  clearly  appears 
that  none  of  the  parties  owned  the  land,  and 
the  damage,  therefore,  in  legal  contempla- 
tion, could  not  be  to  them.  They  did  not 
show  even  a  possessory  right  to  use  and 
occupy  the  land  itself,  except  temponrily, 
while  engaged  in  making  hay,  and  to  the 
extent  only  that  was  necessary  for  that  pur- 
pose. Had  there  been  proof  that  Black  had 
the  legal  authority  to  erect  the  buildings  on 
the  land,  and  if  he  did  so  under  such  cir- 
cumstances as  gave  him  the  right  to  remore 
the  same,  then  tne  exclusive  actual  poGsenico 
of  the  buildinirs  would  likewise  have  been 
sufficient  evidence  of  ownership,  if  it  were 
necessary,  under  such  circumstances,  to  rely 
upon  that  fact.  1  Civil  Cas.  Ct.  App. 
§S  517,  W6 ;  2  Civil  Cas.  a.  App.  §  780.  A» 
to  permanent  annexations,  eto.,  see  Coolcy, 
Torts,  pp.  428-490,  and  note  1,  But  we  htm 
already  sufficiently  discussed  the  Issue  of 
fixtures  tel  nan  to  indicate  our  views  oo  thai 
subject.  At  the  risk  of  prolixity,  howenr, 
we  will  make  a  few  additional  obeervatiaas 
upon  the  matter  of  title  in  cases  like  te 
present,  to  prevent,  if  possible,  a  misappre- 
hension  of  our  views  when  oonstroed  in  tte 
light  of  some  of  the  authorities  which  ws 
have  cited.  Many  of  the  decisions  of  moil 
eminent  courts  as  well  as  able  text-writen 
announce  the  rule  of  law  to  be  tiiat  in  actions 
of  trespass  or  trover  or  in  kindred  actions  tte 
wrong-doer  cannot  avail  himself  of  a  titis 
to  the  property  in  a  third  party  with  which 
he  is  not  connected.  We  ao  not  doubt  thst 
the  proof  of  such  fact  would  not  be  allowed 
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to  completely  justify  the  wrong-doer  any- 
where, or  prevent  the  plaintiff  from  recover- 
ing for  the  injury  done  to  his  possession  as 
such,  or  to  defeat  an  existent  right  to  the 
possession  of  the  property,  etc.  ;  but,  upon 
the  other  hand,  we  are  equally  clear  that,  if 
it  IS  established  that  the  plaintiff  was  not 
the  owner  of  the  property,  and  had  no  other 
interest  therein  than  the  bare  possession 
thereof,  then,  where  the  measure  of  damages 
relied  upon  is  the  value  of  the  property  in- 
jured, destroyed,  or  converted,  in  such  case 
the  defendant  would  not  be  legally  liable  to 
compensate  the  plaintiff  for  the  value  of 
property  which  he  did  not  own ;  and  ouj^ht 
to  be  permitted  to  prove  title  in  a  third 
party,  not  only  for  the  purpose  of  disproving 
the  plaintiff's  right,  or  rather,  claim  for 
dsmages,  without  an  injury  to  himself,  but 
also  to  avoid  being  compelled  to  respond  in 
double  damages  for  the  same  injury  to  the 
property.  Vide  Clapp  v.  OUdden,  89  Me. 
448.  Until  such  outstanding  title  or  a  title 
in  the  defendant  is  established,  however,  the 
possessory  riffht  of  the  plaintiff  is  sufficient 
to  justify  a  full  recovery ;  hence  it  is  cor- 
rectly said  that  the  actual  possession  of 
property  is  prima  facie  proof  of  the  owner- 
ship thereof,  but  it  amounted  to  no  more  than 
this. 

We  now  reach  the  consideration  of  the 
second  question  propounded  above,  viz.  : 
Could  Black  transfer  his  claim  for  damages? 
The  appellant  contends  that  an  Indian,  being 
under  the  control  and  protection  of  the  gov- 
enunent  of  the  United  States,  cannot  own 
property,  nor  transfer  any  claim  for  damages 
done  thereto,  and  that  his  only  redress  is 
through  the  agencies  provided  by  the  general 
(TOvemment.  Without  stopping  to  consider 
the  inconsistency  of  this  contention,  pointed 
out  by  appellee  s  counsel,  we  hold  that  the 
entire  position  is  untenable,  and  that  we  do 
not  doubt  that  an  Indian  (certainly  a  civil- 
ized one)  is  entitled  to  own  personal  effects 
or  chattels,  and  to  be  protected  in  their  en- 
joyment until  deprived  thereof  by  due  course 
of  law.  Any  other  doctrine  would  be  mon- 
strous, and  contrary  to  the  civilization  of  the 
tge.  His  possessory  right  to  keep  and  enjoy 
the  property  cannot,  as  we  think,  in  any 
event  be  denied,  upon  any  sound  legal  prin- 
ciple. Can  he  be  robbed,  or  stripped  naked 
in  our  streets  by  lawless  hands,  and  yet  have 
no  recourse  in  the  courts,  upon  the  ground 
that  he  is  without  title,  and  legally  incapable 
of  acquiring  title?  At  the  time  of  the  de- 
struction of  the  property  in  question  it  ap- 
petrs  that  Black  was  off  his  own  reservation, 
tad  was  not  occupying  strictly  tribal  re- 
litioDS  with  his  own  nation,  the  Chickasaws, 
but  was  engaged  in  business,  and  in  a  co- 
ptrtnership  with  white  men,  and  on  his  own 
•ccount.  We  have  found  no  law  of  the 
United  Btates  or  of  this  State  that  would 
prevent  him,  or,  in  fact,  any  Indian,  from 
acquiring  personal  property,  and  of  enjoying 
tlie  fruits  of  his  labor  and  industry,  but  the 
laws  are  quite  to  the  contrary.  While  it 
may  he  true  that  there  are  some  restrictions 
upon  the  right  of  Indians  to  make  contracts, 
or  to  dispose  of  either  real  or  i)er8onal  prop- 
erty of  certain  kinds,  un4er  some  circum- 
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stances,  imposed  by  the  laws  of  Congress 
(Rev.  Stat.  arts.  2116,  2127  et  seg.)  still  we 
do  not  believe  that  they  apply  to  the  transfer 
made  by  Black  to  the  plaintiff.  None  of  his 
property,  as  such,  was  in  fact  transferred, 
but  only  a  claim  for  its  loss.  That  con- 
tract does  not  come  within  the  purview  of 
section  2108,  Rev.  Stat.  U.  S.,  which, 
amon^  other  things,  requires  certain  charac- 
ter of  amements  made  with  Indians  to  be 
approved  by  the  secretary  of  the  interior. 
They  are  for  the  most  part  contracts  to  render 
services  for  an  Indian  or  tribe  of  Indians  in 
the  collection  of  claims  against  the  general 
government.  This  Statute  was  construed  by 
the  Supreme  Court  of  Indiana,  and  it  was 
held  that  an  Indian  could  assign  or  transfer 
even  a  portion  of  her  annuity  due  from  the 
general  government  in  pajrment  of  her  debts, 
and  authorize  the  creditor  to  receive  and 
apply  the  same  to  the  extinguishment  of  the 
debt ;  and  that  agreements  or  transactions  of 
this  nature  between  an  Indian  and  a  citizen 
were  not  prohibited  nor  regulated  by  the  laws 
of  Congress.  Oodfroy  v.  Scott,  70  Ind.  259. 
The  present  controversy  falls  within  the  rea- 
soning and  principle  of  that  case.  We  do 
not  think  that  the  laws  of  Congress,  nor  the 
provisions  of  any  treaty  of  which  we  are  ad- 
vised, were  intended  to  confine  an  Indian  ex- 
clusively to  the  interior  department  for  a 
redress  of  grievances,  or  would  prevent  him 
from  assigning  a  right  of  action  like  the 
present.  Unless  restricted  by  some  positive 
law,  the  right  to  property  and  dominion  over 
it,  inherent  in  every  human  being,  would 
entirely  embrace  the  right  if  not  the  neces- 
sity, of  transferring  it  or  of  using  it  in  such 
manner  as  seems  most  advantageous  to  the 
owner.  The  mass  of  personal  property  would 
be  of  little  benefit  unless  it  could  be  sold, 
exchanged,  or  transferred  by  the  owner ;  and 
Congr^  certainly  did  not  intend  to  deny  to 
an  Indian  like  Black  complete  dominion  over 
and  full  enjoyment  of  such  of  the  property 
as  was  acquired  by  his  own  industry,  and 
not  as  a  pensioner  of  the  United  States.  The 
Supreme  Court  of  Washington  Territory 
held  that  an  Indian  sustaining  tribal  rela- 
tions could  contract,  sue,  and  be  sued  the 
same  as  an  alien.  Among  other  things,  the 
court  says,  in  speaking  of  the  riffht  of  an  In- 
dian to  acquire  property  and  mi&e  contracts, 
that  **  he  had  the  same  right  and  power  to  con- 
tract with  appellee  as  the  appellee  had  to 
contract  with  him.  Money  and  all  other 
personal  property,  whicii  he  certainly  had 
the  right  to  get  and  hold,  he  had  afso  the 
right  to  use  immediately,  and  to  promise  in 
advance  in  all  nroper  ways,  in  pursuit  of  his 
happiness."     Gho  v.  JuUes,  1  Wash.  T.  825, 

S.  9.  for  a  discussion  of  the  right  of  an  In- 
ian  to  acquire  and  use  property,  to  sue  and 
be  sued,  and  the  necessity  of  such  rights,  etc. 
The  nature  of  Black's  claim  for  damages 
done  to  property  being  such  as  is  ordinarily 
assignable,  we  are  of  the  opinion  that  tlie 
fact  that  Black  is  an  Indian  does  not  render 
the  assignment  illegal  or  inoperative,  and 
therefore  the  court  below  did  not  err  in  re- 
fusing to  instruct  the  jury  as  'requested  by 
appellant  on  this  point.  Having  the  right 
both  to  transfer  the  property  and  to  sue  in 
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our  courts,  as  we  have  seeu,  he  could  un- 
doubtedly transfer  the  cause  of  action,  when 
it  is  otherwise  assignable  under  the  law. 

We  return  now  to  the  first,  second,  and 
fourth  assignments  of  error,  adverted  to  in 
Ihe  outset.  In  regard  to  the  fourth  assign- 
>nent,  which  relates  to  the  refusal  of  the 
Tjourt  to  allow  the  second  instruction  re- 
tiUMted  by  the  defendant*  it  may  be  said  tliat 
the  first  proposition  thereof  was  applicable, 
and,  if  standing  alone,  should,  perhaps, 
have  been  given,  in  order  to  call  the  atten- 
tion of  the  jury  pointedly  to  the  issue ;  but 
it  was  mixed  up  and  connected  with  other 
improper  directions  that  should  not  have 
been  allowed.  It  was  not  "wholly  immate- 
rial whether  the  fire  which  had  been  rasping 
on  the  previous  day  was  "  communicated  by 
the  engines  of  the  defendant, "  and  destroyed 
the  hay  camp,  for  there  was  some  evidence 
to  that  effect.  If  that  fire  arose  from  the 
negligence  of  the  defendant,  and  in  fact  de- 
stroyed plaintiff's  property,  we  do  not  see 
why  the  defendant  shoula  not  be  held  re- 
sponsible for  the  consequences  of  that  fire. 
Defendant  offei-ed  proof  tending  to  show  that 
the  fire  whic^  destroyed  the  camp  was  a 
prairie  fire,  not  kindled  by  its  engines. 
This  was  permissible,  but  the  court  had  al- 
ready charged  the  jury  that,  if  the  fire  that 
destroyed  the  property  was  not  caused  by  fire 
escaping  from  the  defendant's  engines,  but 
resulted  from  some  other  cause,  they  would 
find  for  the  defendant.  The  court  was  not, 
therefore,  bound  to  reform  and  rectify  the 
requested  instruction  into  a  presentable 
shape. 

The  first  and  second  assignments  present 
more  serious  questions,  Iviz.  :  Does  the  evi- 
dence sustain  the  verdict  finding  that  the 
engines  of  the  defendant  communicated  the 
fire  which  destroyed  the  property,  and  that 
this  was  due  to  the  negligence  of  the  defend- 
ant? The  onJy  facts  proved  by  the  plaintiff 
to  show  the  origin  of  the  fire,  or  negligence 
upon  the  part  of  the  defendant  in  this  re- 
spect, are  the  following:  A  short  time  be- 
fore the  fire  was  discovered  two  freight  trains 
belonging  to  the  defendant,  one  following 
the  other  after  a  short  interval,  passed  over 
the  road,  and  near  to  the  point  where  appel- 
lee claims  the  fire  was  started,  and  might, 
therefore,  have  set  out  the  fire.  Between 
three  and  four  hours  after  the  fire  was  first 
discovered,  a  witness  (Lavo)  for  the  plain- 
tiff went  over  the  recently  burned  district, 
and  traced  the  course  of  the  fire  to  where  he 
says  it  "started."  The  place  located  by  this 
witness  lind  relied  on  by  the  plaintiff  as  the 
beginninff  point  of  the  fire  was  at  the  foot 
of  the  railway  embankment,  and  within  15 
feet  of  the  track,  and  south  of  the  bayou. 
Here  the  witness  testifies  that  he  found  "  grass 
and  brush  still  burning."  On  the  next  day 
another  witness  for  plaintiff  observed  ashes 
at  the  same  point.     It  was  proved  that  the 


country  was  very  dry,  and  that  at  and  dur- 
ing the  time  of  the  fire  a  furious  wind  was 
blowing,  which  swept  the  flames  and  shocks 
of  burning  grass  before  it  with  rushing  ra- 
pidity, and  to  great  distances,  defying  every 
effort  of  the  witness  to  protect  the  hay  camp, 
which,  though  situated  at  some  considerable 
distance  from  the  railway,  was  quickly 
reached  and  consumed  by  the  fire.  The  de- 
fendant introduced  a  great  deal  of  testimony 
to  disprove  the  facts  relied  on  by  the  plain- 
tiff, and  at  least  completely  repelled  the  pre- 
sumption of  negligence  that  would  be 
indulged  from  the  fact  that  its  engines  com- 
municated the  fire,  even  if  it  be  conceded  that 
the  fire  was  thus  caused.  The  defendant 
proved  by  a  number  of  witnesses  that  these 
engines  were  provided  with  the  best  improved 
fire- arresters,  in  good  condition,  and  properly 
operated.  Nay,  more  than  this,  that  its  road 
track  was  down  grade  at  this  point,  and  that 
these  trains  (as  was  the  habit)  paraed  alone 
by  their  own  momentum,  without  the  use  oi 
steam,  or  the  working  of  the  engines,  and 
that  in  such  case  it  is  "impossible"  for  an 
engine  to  emit  sparks  and  cinders,  etc.  These 
facts  the  plaintiff  did  not  even  attempt  to 
disprove.  There  was  also  proof  of  the  prev- 
alence of  "the  prairie  fire"  which  we  have 
already  mentioned.  But  it  may  be  said,  as 
it  is  argued  by  appellee's  counsel,  that  there 
is  a  conflict  of  evidence  as  to  the  origin  of 
the  fire,  and  that  the  jury  had  the  right  to 
conclude  that  it  was  set  out  by  the  act  of  the 
defendant.  If  we  concede  this,  still,  where 
is  the  proof  that  the  fire  was  kindled  through 
the  culpable  negligence  of  the  defendant? 
Both  of  these  facts  must  be  shown  by  a  pre- 
ponderance of  the  evidence,  at  least  in  the 
court  a  quo.  Appellee  answers  that  the  de- 
fendant permitted  combustible  material  to 
accumulate  on  its  right  of  way.  If  so,  that 
would  be  negligence,  if  that  caused  the  fire. 
But  the  only  proof  of  this  is  that  "some 
grass  and  brush"  (how  much  it  is  not  shown) 
were  found  burning  at  the  beginning  point 
of  the  fire,  as  fixed  by  appellee,  several  hours 
after  the  fire.  If  in  fact  dry  and  combusti- 
ble, how  is  it  that  the  grass  and  bruah  burned 
so  lon^  and  continued  to  burn  at  the  same 
place  in  the  face  of  so  strong  a  wind  as  was 
then  prevailing?  Would  not  such  material 
have  t)een  swept  away  as  fast  as  it  burned, 
or  been  extinguished  in  a  short  while?  The 
process  of  incineration  was  entirely  of  too 
great  duration  to  be  compatible  with  the 
hypothesis  that  the  material  was  dry  and 
combustible,  under  the  circumstances.  It 
seems  to  us  that  this  brush  and  gra^s  must 
have  been  green  and  difiScult  to  bum,  or  else 
the  fire  did  not,  in  all  probability,  originate 
at  this  point.  If  it  did  not,  then  there  is  no 
proof  of  negligence.  The  evidence,  in  our 
opinion,  fans  to  show  an  accumulation  of 
dry  and  combustible  material  at  this  point 
or  anywhere  on  the  right  of  way.     One  wit- 


*Tbat  tostruotlon  was  as  follows:  **If  you  be- 
lieve that  the  property  in  question  was  set  on  fire 
by  the  pralrte  fires  which  bad  been  burning  on  the 
precedlDflT  day  and  nli^ht,  and  that  this  fire,  after 
bavlnff  apparently  ffone  out,  was  revived  by  a 
stronflT  wind  on  the  day  in  question,  and  carried  to 
the  property,  and  caused  Its  destruction  instead, 
you  should  find  for  defendant.    There  is  no  oompe- 

18  L.  K  A. 


tent  evidence  that  such  fire  was  communicated  by 
defendant*B  engines,  nor  Is  it  material  for  the  jury 
to  consider  whether  or  not  it  was  00  caused  under 
tbe  circumstances.  If  this  fire,  and  next  one  freshly 
set  out  by  the  engrines  which  approached  Gale 
switch  lust  before  the  destruction  of  the  hay, 
caused  uie  damagre,  plalntUT  is  not  entitled  to  re- 
cover."   LRep.l 
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ness  testifies  that  the  fire  started  at  a  point 
north  of  the  bayou,  but  this  does  not  appear 
to  have  been  on  the  right  of  way ;  and,  be- 
sides, on  that  side  of  the  bayou  the  defendant 
had  recently  cleared  and  burned  oflf  its  right 
of  way.  The  law  did  not  require  nor  per- 
mit the  defendant  to  destroy  or  remove  grass 
or  other  inflammable  material  not  on  its  right 
of  way.  In  view  of  the  evidence  as  presented 
in  the  record,  we  are  constrained,  though 
not  without  some  reluctance,  to  hold  that  it 
does  not  support  the  verdict  of  the  jury  to 
the  extent  required  by  law  in  such  cases, 
particularly  as  to  the  issue  of  negligence. 
Vide,  Missouri  Pac.  R.  Co.  v.  Bnrtlett,  69  Tex. 
79 ;  Gulf,  a  <fc  a,  F.  R.  Co.  v.  WitU,  68  Tex. 
295;  Fort  WoHh  &  N.  0.  R.  Co.  v.  WaUcuse, 
74  Tex.  585 ;  International  iSi  G.   N.  R.  Co. 


V.  JHmmermann,  61  Tex.  663 ;  Texas  P.  R.  Co. 
V.  Levi,  69  Tex.  677. 

Upon  another  trial  additional  evidence  may 
be  adduced,  or  at  least  fuller  explanations 
of  the  circumstances  relied  upon  may  be 
made,  on  behalf  of  the  plaintiff,  and  we  for- 
bear therefore  from  saying  that  the  verdict  is 
entirely  without  any  evidence  for  its  support. 
We  have  endeavored  to  dispose  of  all  of  the 
numerous  questions  presented  because  it  is 
apparent  that  they  will  arise  again  upon 
another  trial,  and  this  has  unavoidably  pro- 
tracted the  opinion  to  an  extent  much  beyond 
our  desire. 

For  the  errors  indicated  we  think  that  the 
judgment  should  be  reversed,  and  the  cause  re- 
manded. 

Adopted  by  Supreme  Court,  June  16,  1891. 
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*1.  The  Aet  of  1886*  chap.  8608«  pro- 
viding for  the  creatloii  of  oounty 
boarcbl  of  hcalthi  and  oonstttutinflr  them  oor- 
porations,  must  be  oonstnied  in  ooDneotton  with 
the  Acts  of  18T9,  chap.  8182;  1881,  ohap.  88UK»  and 
1888, chap. 8448, Laws Fia.,— as  Mnginparima- 
teridr,  and  having  in  view  one  object. 

2*  Under  the  Aet  of  1879*  ohap.  8188,  as 
amended  by  the  Act  of  1888,  chap.  8448,  oounty 
boards  of  health  have  no  authority  to  demand 
and  collect  from  vesseJe  coming  into  the  Juris- 
diction of  said  boards  fees  for  fumigation  or  dis- 
infection, unless  said  Tessels  are  subject  to  and 
liave  been  put  in  quarantine. 

8*  Under  the  Aet  of  i886»  chap.  8808,  and 
the  acts  in  pari  materia  prior  thereto,  county 
boards  of  health  have  no  authority,  without  an 
examination  or  inspection,  to  require  vesBels 
upon  entering  ports  within  the  Jurisdiction  of 
said  boards  to  doTlate  f^m  their  course  six  miles 
and  go  to  a  quarantine  station  for  inspection  and 
examination. 

4«  Coontv'  boards  of  health  are  oorpo- 
ratelKKueet  invested  by  statute  with  functions 
of  a  public  nature,  to  be  exercised  for  the  bublic 
benefit,  and,  in  the  absence  of  such  remedy  con- 
ferred by  statute,  are  not  liable  in  an  action  for 
tort  for  damages  in  the  performance  of  an  official 
duty. 

(August  15, 1801.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Escambia  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  defend- 
ant's allegea  illegal  interference  with  plaintiff's 
vessel  in  compelling  it  to  go  into  quarantine 
and  pay  the  charges  thereof.    Affirmed. 

The  facts  are  mlly  stated  in  the  opinion. 

Messrs,  R.  L.  Campbell  and  J.  Emmet 
Wolfe  for  appellant. 

Mr,  John  C.  Avery,  for  appellee: 

*Head  notes  by  Mabrt,  J, 
13  L.  R.  A. 


If  the  Board  of  Health  made  an  error  in 
their  construction  of  the  law  in  so  far  as  it 
authorized  them  to  thoroughly  protect  the 
public  health  of  the  county,  the^  were  acting 
within  the  general  scope  of  their  jurisdiction 
and  cannot  be  held  responsible  for  an  error  in 
their  comprehension  of  the  limits  of  their 
power. 

4  Wait,  Act.  A  Def.  «82,  par.  2;  1  Dillon, 
Mun.  Corp.  par.  89,  804;  2  Dillon,  Mun.  Corp. 
par.  758;  2  Thompson,  Bncyclop.  Law,  429; 
Bruant  v.  8t,  Paul,  88  Minn.  289;  Ex  parte 
(y Donovan,  24  Pla.  281;  Ferraris,  Escambia 
County  Board  of  Health,  24  Fla.  890. 

Mabry,  J,,  delivered  the  opinion  of  the 
court: 

In  September,  1888,  appellant,  D.  B.  Forbes, 
commenced  a  suit  against  appellee  in  the  Cir- 
cuit Court  of  the  First  Judicial  Circuit  of 
Florida  for  Escambia  County.  A  demurrer 
was  sustained  on  the  22d  day  of  October,1888, 
to  the  original  declaration  filed  by  plaintiff 
below,  and  leave  given  to  amend  the  declara- 
tion. On  the  5th  day  of  November,  1888, 
plaintiff  below  Hied  the  following  amended 
declaration:  "D.  8.  Forbes,  by  hfi  attorney, 
R.  L.  Campbell,  sues  the  Board  of  Health  of 
Escambia  County,  a  corporation  existing  un- 
der the  laws  of  the  State  of  Florida,  for  that, 
on  the  27th  day  of  August,  A.  D.  1888,  the 
British  bark  Tiber,  whereof  said  plaintiff  was 
and  is  master,  did  enter  the  Port  of  Pensacola. 
in  said  county  and  State,  the  Port  of  Cape 
Town  being  the  last  port  from  which  said  bark 
Tiber  sailed  on  the  voyage  which  ended  at  the 
Port  of  Pensaoola  on  the  day  and  year  above 
mentioned;  and  plaintiff  avers  that,  although 
no  quarantine  had,  before  the  entry  of  said 
bark  into  the  said  Port  of  Pensacola,  nor  dur- 
ing the  stay  of  said  bark  in  said  port,  been 
declared  by  said  defendant  against  said  Port  of 
Cape  Town,  and  although  no  contagious,  in- 
fectious, or  pestilential  disease  existed  upon 
said  bark  at  the  time  of  or  after  her  coming 
into  the  said  Port  of  Pensacola  as  aforesaid, 
and  although  no  such  disease  had  occurred  or 
existed  upon  said  bark  during  her  voyage 
from  said  Port  of  Cape  Town  to  said  Port  of 
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Pensacola,  nor  within  thirty  days  before  her 
arrival  at  said  Port  of  Peiisacola,  said  defend- 
ant did  compel  said  bark,  Immediately  u{)on 
her  entering  the  Bay  of  Pensacola,  in  which 
said  Port  of  Pensacola  is  situated,  to  proceed 
directly  to  the  quarantine  station  of  said  de- 
fendant, which  said  quaraDtine  station  i&  situ- 
ated upon  an  arm  ox  said  Bay  of  Pensacola, 
and  distant  southeasterly  six  miles  from  the 
said  Port  of  Pensacola.  where  vessels  load  and 
unload,  thereby  compelling  said  bark  to  devi- 
ate six  miles  from  the  course  of  vessels  not 
subject  to  quarantine,  proceeding  to  the  usual 
place  of  loading  and  unloading  cargo  in  said 
Port  of  Pensacola,  and  did  compel  said  bark 
to  make  said  deviation  and  pi-oceed  to  said 
quarantine  station  as  aforesaid,  without  any 
inspection  or  examination  of  said  bark,  her 
creWj  or  cargo,  by  any  health  inspector  or  city 
physician  of  said  port,  and  without  any  report 
of  such  inspector  or  physician,  or  order  of 
said  defendant  in  respect  to  the  sanitary  con- 
dition of  said  bark,  her  crew  or  careo,  but 
solely  and  exclusively  under  the  proviuons  of 
section  1  of  a  proclamation  of  said  defendant 
made  on  the  28d  day  of  April,  A.  D.  1888, 
which  is  as  follows:  'That  from  and  after  the 
15ih  day  of  May,  A.  D.  1888,  and  until  the 
15th  day  of  November,  A.  D.  1888,  no  vessel 
which  may  have  been,  between  those  dates,  at 
ports  or  places  where  yellow  fever  or  other 
malignant  disease  had  actually  appeared,  shall 
be  permitted  to  discharge  ballast  or  cargo  or 
load  cargo  in  said  Bay  of  Pensacola;  and  that 
all  other  vessels  arriving  in  said  bay  between 
said  dates  shall,  imm^iately  upon  crossing 
the  bar,  proceed  to  the  quarantine  station  here- 
inafter aesignated,  to  be  inspected,  and,  if 
deemed  necessary  by  the  quarantine  physician, 
discharge  ballast,  and  be  submittea  to  a 
cleansing  and  disinfecting  process*/ — and  not 
under  any  other  proclamation  or  order  or  re- 
quirement of  said  defendant,  or  law  of  the 
State  of  Florida;  and  did,  for  a  long  space  of 
time,  to  wit,  twelve  days,  detain  said  bark,  the 
reasonable  damages  for  which  detention  is 
$78.94  per  day,  rating  the  same  at  the  usual 
rate  of  demurnige  per  day  for  a  vessel  such  as 
the  said  bark,  which  is  8  cents  per  day  per 
registered  ton,  said  bark  being  of  the  burden 
of  924  registered  tons;  and  did  also  compel 
said  bark  to  undergo  fumiiration,  for  which 
said  defendant  charged  the  plaintiff  the  sum  of 
$46.20  for  said  fumigation  and  the  materials 
used  in  effecting  the  same;  and  also  did  com- 
pel said  .  bark,  with  her  own  crew  and  appli- 
ances, to  discharge  her  ballast  at  said  quaran- 
tine station,  and  did  charge  and  compel  the 
payment  by  said  bark  at  the  rate  of  thirty-five 
cents  per  ton  for  every  ton  of  ballast  so  dis- 
charged, which  amounted  to  820  tons,  making 
the  aggregate  charge  for  the  discharging  of 
8aidbanastof$112.  And  plaintiff  further  avers 
that  he  was  compelled  to  pay  said  ballast  and 
fumigation  charges  under  pain  of  attachment 
and  seizure  of  his  vessel  for  the  refusal  of 
plaintiff  to  pay  the  same,  and  also  of  plaintiff 
being  prevented  from  taking  said  bark  from 
the  said  quarantine  station  to  the  loading 
ground  for  vessels  in  said  Port  of  Pensacola. 
for  the  purpose  of  fulfilling  the  charter  of 
said  bark,  for  the  fulfillment  of  which  said 
bark  came  lawfully  into  the  Port  of  Pensacola, 
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as  aforesaid.  Wherefore  plaintiff  says  that  he 
is  damaged  in  the  sum  of  $2,000,  and  there- 
fore he  brings  this  suit,"  etc. 

Defendant  below  demurred  to  the  amended 
declaration  on  the  ground  that  "the  same  is 
bad  in  substance,  in  this:  that  it  fails  to  set 
forth  any  cause  of  action  against  defendant" 
This  demurrer  was  sustained,  and,  plaintiff 
below  declining  to  f  tirther  amend,  a  final  Judg- 
ment was  rendered  against  him  on  the  12th 
day  of  December,  1886,  from  which  dedaion 
an  appeal  is  prosecuted  tolthis  court. 

The  errors  assigned  here  are:  (1)  in  sustain- 
ing the  appellee's  demurrer  to  appellant's 
amended  declaration;  (2)  in  rendering  final 
judgment  against  appellant  upon  said  demur- 
rer. 

The  sole  question  for  us  to  deal  with  now  is 
the  sufficiency  of  the  allegations  of  appellant's 
declaration  to  state  a  cause  of  action  against 
appellee.  The  Board  of  Health  of  Escambia 
County  is  a  creature  of  statutory  law,  and  all 
its  duties  and  powers  are  derived  from  this 
source.  Before  analyzing  the  declaration  to 
see  if  its  allegations  are  sufficient  to  constitute 
a  cause  of  action,  let  us  refer  to  the  statutory 
provisions  on  the  subject  of  countv  boards  of 
health .  The  first  enactment  on  this  subject  to 
which  reference  need  be  made  is  the  Act  of 
1879  (chap.  8162,  Laws  Fla.)  This  Act  consti- 
tutes the  mayor,  aldermen,  and  city  physician, 
if  there  be  one,  of  every  incorporated  city  or 
town  a  board  of  health  for  said  cit;^  or  town; 
and  when  there  is  no  incorporated  dty  or  town 
the  board  of  county  commissioners  shall  con- 
stitute a  board  of  health  for  such  county.  The 
boards  of  health  thus  created  are  invested  with 
power  to  declare  quarantines  on  water  or  land, 
within  their  jurisdictions,  a^inst  boats  or  ves- 
sels upon  which  auv  contagious,  infectious,  or 
pestilent  disease  existed  or  had  existed  during 
the  voyage  to  said  city,  town,  or  district,  or 
within* thirty  days  next  preceding  the  arrival 
of  said  boat  or  vessel  within  the  Jurisdiction 
of  said  boards,  and  against  any  country  or 
locality  infected  with  plague  or  other  malig- 
nant or  contagious  disease.  Said  boards  are 
authorized  to  make  such  rules  for  the  regula- 
tion of  quarantines  as  may  be  deemed  neces- 
sary, not  inconsistent  with  said  act,  and  to  pre- 
scribe penalties  for  their  violation.  They  are 
also  authorized  to  appoint  one  or  more  port 
inspectors,  whose  duty  it  shall  be  to  board 
every  boat  or  vessel  approaching  such  dty  or 
town,  and  ascertain  if  the  same  is  subject  to 
perform  quarantine;  and,  if  such  boat  or  ves- 
sel is  subject  to  quarantine,  the  inspector  visit- 
ing her  shall  order  her  thrown  into  quarantine 
at  the  place  designated  for  such  purpose,  and 
immediately  notify  the  board  that  such  boat 
or  vessel  has  been  ordered  into  quarantine. 
This  Act  gave  to  the  boards  of  health  power 
to  deal  with  infected  persons,  goods,  vessels, 
or  localities,  and  as  to  such  matters  they  could 
only  act  by  putting  in  operation  a  quarantine. 
The  boards  created  by  this  Act  have  no  power 
to  act  in  regard  to  matters  pertaining  to  public 
health  otherwise  than  by  establishing  quaran- 
tines. To  carry  out  this  object  such  boards 
are  authorized  to  establish  quarantine  grounds, 
appoint  port  inspectors  and  quarantine  physi- 
cians, and  to  make  rules  regulating  quaran- 
tines when  declared.    After  a  quaranttne  has 
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Iwen  establiflhed  by  the  board  of  health  as  pro- 
▼ided  by  this  Act,  and  due  notice  thereof 
^▼en,  all  persons  are  boand  to  observe  the 
regulations  thereof.  This  Act  (sec.  17)  pro- 
▼ides  for  the  payment  of  the  expenses  of  the 
quarantine  boards  and  the  of9cers  and  em- 
ploy^ in  and  about  <iuarantine,  and  also  for 
hie  payment  of  certain  fees  by  vessels  under- 
going inspection  and  in  quarantine.  This  sec- 
Son  has  been  amended  by  the  Act  of  1888 
(chap.  8448.  Laws  Fla.).  In  1881  the  Legisla- 
ture, by  chapter  8312,  Laws  Fla.,  provided 
that  the  governor  shall  appoint  for  every  in- 
corporated city  and  town  in  this  State  contain- 
ing 800  or  more  registered  voters  a  board  of 
health.  Section  4  of  this  Act  confers  upon 
boards  of  health  created  b^  it  power  to  act  in 
T^ard  to  all  matters  pertaining  to  the  public 
health  and  vital  statistics,  and  to  make  such 
rules  and  regulations  as  they  may  deem  neces- 
sary for  its  government  and  the  protection  of 
the  public  health.  The  5th  section  gives  to 
-said  boards  in  matters  of  quarantine  the  same 
powers  as  are  conferred  upon  boards  of  health 
by  the  Act  of  1879  (chap.  8162,  Laws  Fla.). 
This  Act  also  provides  that  section  1  of  chap- 
ter 8162,  so  far  as  it  relates  to  cities  and  towns 
of  less  than  800  registered  voters,  is  not  re- 
pealed. The  Act  of  1885,  chap.  8608,  provides 
that  the  governor  shall  appoint  for  every  county 
in  the  State  a  board  of  health,  which  shall  be 
a  corporation,  with  power  to  sue  and  be  sued, 
-contract  and  be  contracted  with,  and  to  ac- 
quire and  dispose  of  property,  both  real  and 
personal.  The  sixth  section  of  this  Act  pro- 
vides that  the  county  commissioners  of  each 
county  are  empowered  to  assess  and  levy  a  tax 
not  to  exceed  in  any  year  two  miUs  on  the  dol- 
lar, to  defray  the  expenses  of  said  boards  of 
health.  The  countv  boards  of  health  created  un- 
<ler  this  Act  shall  have  f  nil  power  to  act  in  all 
matters  pertaining  to  quarantine,  public  health, 
vital  statistics,  and  the  abatement  of  nuisances, 
to  appoint  and  suitably  compensate  a  port  in- 
spector and  such  other  officers  or  agents  as 
thev  may  find  necessary;  and  any  person  who 
shall  interfere  with,  hinder,  or  oppose  any  such 
officer  or  agent  of  the  Board  in  his  or  their  dis- 
-charse  of  duty  shall  be  fined  not  exceeding 
$1,000.  The  9th  section  of  this  Act  provides 
that  such  boards  of  health  may  at  any  time 
establish  such  quarantines  as  in  their  judgment 
are  expedient  for  the  public  welfare,  and  to  pro- 
vide rules  and  regulations  for  the  same;  and, 
after  the  same  are  established  against  any  port 
or  place,  any  person  violating  the  same  shall 
be  guilty  of  a  felony,  and  upon  conviction 
-flball  be  punished  by  fine  or  imprisonment. 
The  tenth  section  enacts  that  every  such  board 
may  adopt  such  rules  and  regulations  as  they 
may  deem  needful  in  the  exercise  of  the  pow- 
ers and  discharge  of  the  duties  created. ana  im- 
posed by  this  Act 

In  Est  parte  (/Donawin,  24  Fla.  281,  it  was 
held  that  "thci  Statute  of  1885  (chap.  8608), 
providing  for  the  appointment  of  county 
boards  of  health,  and  defining  their  powers, 
does  not  repeal  the  Act  of  1879  (chap.  8162), 
providing  a  uniform  system  of  quarantine  in 
this  State.  These  statutes  are  in  pari  materia, 
and  to  be  construed  together."  It  was  also 
held  in  the  case  of  Ferrari  v.  Eeeambia  County 
Board  of  BeaUh,  24  Fla.  890,  that  these  Acts 
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are  on  the  same  subject,  and  have  in  view  one 
object,  and  should  be  construed  together  as 
one  system. 

The  question  arises  under  these  Acts,  Under 
what  conditions  can  the  County  Board  of 
Health  of  Escambia  County  detain  vessels 
coming  into  the  Port  of  Pensacola,  and  impose 
upon  them  the  payment  of  fees  for  inspection, 
fumigation,  and  discharge  of  ballast?  All  the 
powers  which  this  Board  can  exercise  in  this 
respect  must  be  derived  from  the  Statute. 
This  board  is  a  corporate  body,  the  creature 
of  statute,  and  is  incapable  of  exercising  any 
other  powers  than  those  conferred  by  the  Act 
of  Incorporation,  or  in  anv  other  manner  than 
it  authorizes.  The  Act  of  1885,  however,  au- 
thorizes county  boards  of  health  to  declare 
quarantines  and  to  act  in  all  matters  pertain- 
ing to  quarantines,  and  this  must  be  taken  to 
confer  on  such  boards  all  the  powers  given  bv 
statute  in  reference  to  such  matters.  In  Mt 
parte  (y Donovan,  eupra,  it  was  held  that  the 
authority  to  declare  quarantine  conferred  by 
the  Act  of  1885,  means  quarantines  as  author- 
ized by  the  Act  of  1879.  The  latter  Act  (sec. 
8)  provides  in  reference  to  vessels  that  ''anv 
board  of  health  may  at  any  time  during  each 
year  establish  a  quarantine,  forbidding  the 
approach  to  the  city,  town,  or  district  over 
which  said  board  of  health  has  jurisdiction  of 
any  vessel  or  boat  upon  which  any  contagious, 
infectious,  or  pestilent  disease  has  occurred  or 
existed  during  the  voyage  to  said  city,  town, 
or  district,  or  within  thirty  days  next  preced- 
ing the  arrival  of  said  vessel  or  boat  at  said 
city,  town,  or  district,  and  forbidding  the  land- 
ing of  any  persons  or  goods  from  such  boat  or 
vessel  until  such  boat  or  vessel  has  performed 
quarantine  in  accordance  with  the  provisions  of 
tnis  Act  and  with  the  rules  and  regulations  of 
the  board  of  health."  Section  4  provides  that 
''any  board  of  health  may  at  anv  time,  upon 
information  that  any  country  or  locality  is  in- 
fected with  plague  or  other  malignant,  con- 
tagious, or  infectious  disease,  establish  quar- 
antine against  such  countrv  or  locality,  for- 
bidding the  approach  to  the  town,  city,  or 
district  over  which  the  said  board  may  have 
jurisdiction  of  any  vessel  or  boat  or  persons 
from  such  infected  country  or  locality,  and 
forbidding  the  landing  of  such  boats  or  ves- 
sels, or  of  any  persons  or  goods  therefrom, 
until  such  boat  or  vessel,  person,  and  goods 
shall  have  performed  quarantine  in  accord- 
ance with  the  provisions  of  this  Act  and  with 
the  rules  and  regulations  of  the  board  of 
health."  The  sixth  section  provides  that  the 
boards  of  health  "may  appoint  one  or  more 
port  inspectors,  whose  duty  it  shall  be  to  board 
every  boat  or  vessel  approaching  such  city  or 
town,  and  to  ascertain  if  the  said  boat  or  ves- 
sel is  subject  to  perform  quarantine  under  the 
third  or  fourth  sections  of  this  Act;  and,  if 
such  boat  or  vessel  is  subject  to  perform  quar- 
antine as  aforesaid,  the  inspector  so  boaitling 
said  boat  or  vessel  shall  order  the  same,  to- 
gether with  all  persons  and  goods,  thrown  into 
quarantine  at  the  place  designated  by  the  board 
of  health.  The  said  inspector  shall  immedi- 
ately notify  the  board  of  health  that  the  said 
boat  or  vessel  has  been  ordered  into  quaran- 
tine." The  quarantines  mentioned  in  this  Act 
are  not  self-existing.    They  are  to  be  estab- 
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liflbed  by  the  boards  of  health  when  conditions 
^ve  rise  to  them.  The  object  of  the  Statute 
in  providing  for  quarantines  was  to  protect  the 
people  of  the  State  from  infectious,  contagious, 
or  malignant  disease,  and  the  boards  of  health, 
in  order  to  accomplish  this  object,  were  au- 
thorized to  establish  and  maintain  quarantines 
against  infected  vessels,  or  vessels  from  in- 
fected places  and  infected  localities.  Before 
any  vessel  can  be  put  in  quarantine  one  must 
be  established,  and  the  vessel  ascertained,  by 
inspection,  to  be  subject  to  perform  quaran- 
tine. If  the  vessel  is  ascertained  by  inspection 
not  to  be  subject  to  quarantine,  she  cannot  be 
detained  by  the  board  of  health,  under  the  Act 
of  1879.  for  any  purpose.  If  a  vessel  is  not 
subject  to  quarantine,— that  is,  if  she  has  not 
been  found  subject  to  perform  quarantine  on 
account  of  having  on  board,  or  existing  within 
thirty  days  next  preceding  the  arrival  of  said 
vessel  at  some  town  or  city,  "contagious,  in- 
fectious, or  pestilent  disease,"  or  on  account  of 
her  oominff  from  some  infected  country  or 
locality,— there  is  no  authority  to  impose  upon 
her  any  other  charge  than  that  for  inspection. 
It  is  clear  that  all  the  authority  the  board  of 
health  has  to  collect  fees  from  such  vessels  must 
be  found  in  the  Statute.  The  17th  section  of 
the  Act  of  1879,  as  amended  by  the  Act  of  1883 
(chap.  8443).  provides  that  "aU  the  officers  and 
employes  in  and  about  quarantine  shall  be 
paid,  and  the  expenses  of  quarantine  board,  by 
the  city  or  town  establishing  such  quarantine. 
Every  vessel  undergoing  inspection  by  the  port 
inspector,  and  every  vessel  in  quarantine, 
which,  in  the  opinion  of  the  port  physician, 
shall  require  ana  receive  fumigation  or  other 
disinfection,  shall  pay  therefor  to  the  board  of 
health  such  fee  or  fees  as  may  be  prescribed 
by  said  board  of  health,  and  if  the  master 
of  any  ship,  boat,  or  vessel  shall  refuse  to 
pay  such  fees,  the  board  of  health  may 
detain  said  vessel  in  quarantine  until  the 
same  are  paid,  or  may  sue  for  and  recover 
the  same  from  the  owner  of  such  ship  or  ves- 
sel." The  port  inspector,  as  provided  in  the 
sixth  section  of  the  Act  of  1879,  is  required 
to  board  the  vessel  as  she  approaches  the  city 
or  town,  and,  if  found  subject  to  perform 
quarantine,  she  is  thrown  into  quarantine. 
The  Statute  provides  that  every  vessel  under- 
going inspection  shall  pay  such  fees  therefor 
as  ma;^  be  prescribed  by  the  board  of  health; 
and  this,  of  course,  becomes  a  charge,  whether 
said  vessel  is  ordered  into  quarantine  or  not. 
As  will  be  seen,  it  further  provides  that  every 
vessel  in  quarantine,  which,  in  the  opinion  of 
the  port  inspector,  shall  require  ana  receive 
fumigation  or  other  disinfection,  shall  pay  the 
fees  therefor  which  the  board  shall  prescribe. 
If  the  vessel  is  not  subject  to  and  has  not  been 
put  in  quarantine,  there  is  no  authority  under 
this  Act  to  make  her  pay  for  fumigation  or 
disinfection  fees.  Counsel  for  appellee  con- 
tends, however,  that  the  defendant  has  power 
not  only  to  establish  quarantines,  but  to  act  in 
all  matters  pertaining  to  the  public  health, 
vital  statistics,  and  the  abatement  of  nuisances, 
and  to  make  rules  and  regulations  to  govern 
such  matters;  that,  under  the  power  given  to 
make  rules  to  protect  the  public  health,  defend- 
ant had  the  right  to  require  vessels  entering  the 
Port  of  Pensacola  to  go  to  a  point  called  a 
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"ouarantine  station*' for  inspection,  and  if  in 
ballast,  and  deemed  expedient,  to  discharge 
ballast,  and  undergo  fumigation.  It  is  true 
that  county  boards  of  health,  in  addition  to  the 
power  to  declare  quarantines,  have  authority 
to  act  in  all  matters  pertaining  to  public  health, 
vital  statistics,  and  the  abatement  of  nuisances, 
and  there  is  an  express  grant  of  power  to  such 
boards  to  adopt  such  rules  and  regulations  as 
they  may  deem  needful  in  the  exercise  of  the 
powers  conferred  to  protect  the  public  health; 
but  the  power  to  act  in  matters  pertaining  to 
public  health,  and  to  make  rules  and  regula- 
tions in  reference  thereto,  does  not  include  the 
authority  to  demand  and  collect  fees  or  other 
money  exactions  from  those  who  are  made  to 
undergo  quarantine.  Such  a  power  as  this 
must  he  expressly  conferred  in  order  to  its 
rightful  exercise.  The  Board  of  Health  of 
Escambia  County  had  a  right  to  make  such 
rules  in  reference  to  the  deposit  of  ballast  near 
the  City  of  Pensacola  as  were  deemed  necessary 
to  preserve  the  health  of  the  inhabitants  of  that 
city.  It  would  be  competent,  when  deemed 
essential  to  preserve  the  public  health,  for  such 
board  to  direct  that  all  vessels  coming  into  the 
Port  of  Pensacola  and  in  ballast  shall  discharge 
the  same  a  reasonable  distance  from  the 
wharves  and  inhabitants  of  the  city,  and  to  en- 
force such  rules  by  adequate  penalties.  When, 
however,  fees,  charges,  or  money  exactions  are 
attempted  to  be  imposed  on  vessels  coming  into 
port,  the  authority  to  demand  and  collect  the 
same  must  be  pointed  out  in  the  Statute. 

We  are  satisdQed  from  a  careful  examination 
of  the  statutory  provisions  on  the  subject  in 
force  at  the  time  the  cause  of  action  is  alleged 
to  have  accrued  in  this  case  that  no  fees  other 
than  for  inspection  can  be  imposed  on  vessels 
coming  into  the  jurisdiction  of  county  boards 
of  health,  unless  such  vessels  have  been  ascer- 
tained, by  inspection,  to  be  subject  to  quaran- 
tine, and  have  been  put  in  quarantine. 

Let  us  now  turn  our  attention  to  the  allega- 
tions of  the  declaration,  and  see  if  sufficient 
has  been  averred  to  make  a  case  against  de- 
fendant. It  is  alleged  that  defendant  promul- 
eated  on  the  28d  day  of  May,  1688,  the  follow- 
ing order,  viz.:  *'That  from  and  after  the 
15th  day  of  May,  A.  D.  1888,  and  until  the 
15th  day  of  November,  1888,  no  vessel  which 
may  have  been  between  those  dates  at  ports  or 
places  where  yellow  fever  or  other  malignant 
disease  has  actually  appeared  shall  be  permit- 
led  to  discharge  ballast  or  cargo  or  load  cargo 
in  said  Bay  S  Pensacola;  and  that  all  other 
vessels  arriving  in  said  bay  between  said  dates 
shall  immediately  upon  crossing  the  bar  pro- 
ceed to  the  quarantine  station  hereinafter  des- 
ignated, to  be  inspected,  and,  if  deemed  neces- 
sarv  by  the  quarantine  physician,  dischar^ 
ballast,  and  be  submitted  to  a  cleansing  and  dis- 
infecting process."  That  on  the  27th  day  of 
August,  1888,  the  bark  Tiber  entered  the  Port 
of  Pensacola,  in  Escambia  County,  Fla.,  the 
Port  of  Cape  Town  being  the  last  port  from 
which  said  bark  sailed  on  her  voyage  to  the 
Port  of  Pensacola,  and  that  no  quarantine  had 
been  established  against  Cape  Town  by  defend- 
ant before  said  bark  entered  the  Port  of  Pen- 
sacola, or  during  her  stay  in  said  port,  and 
that  no  contagious,  infectious  or  pestilential 
disease  existed  upon  said  bark  during  her  said 
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voyage  from  Cape  Town,  nor  within  thirty 
days  before  her  arrival  at  the  Port  of  Pensaco- 
,  la,  nor  at  the  time  of  or  after  her  coming  into 
said  port.  Further,  that  upon  entering  said 
Bay  of  Pensacola  said  bark,  without  any  in- 
spection or  examination  of  said  vessel,  her 
crew,  or  cargo  by  any  health  inspector  or 
physician  of  said  port,  was  compelled  to  pro- 
ceed directly  to  the  quarantine  station  of  de- 
fendant, and  thereby  to  deviate  six  miles  from 
the  course  of  vessels  not  subject  to  quarantine. 
That  defendant  proceeded  against  said  bark 
solely  and  exclusively  under  the  said  procla- 
mation dated  23d  day  of  May,  1888,  and  did 
retain  said  bark  twelve  days,  to  her  damage 
$73.84  per  day;  and  did  also  compel  said  bark 
to  undergo  fumigation  at  a  cost  of  $46,30,  and 
with  her  own  crew  and  appliances  to  discharge 
her  ballast  at  said  quarantine  station,  and  pay 
the  sum  of  $112  therefor,  rating  the  same  at 
thirty-five  cents  per  ton  for  ballast  discharged; 
and  that  plaintiff  was  compelled  to  pay  said 
ballast  and  fumigation  charges  under  pain  of 
seizure  of  his  vessel,  and  ako  of  being  pre- 
vented from  taking  said  bark  from  said  station 
to  the  loading  grounds  in  the  Port  of  Pensaco- 
la. A.11  the  allegations  of  the  declaration  that 
are  well  pleadea  are  admitted  by  the  demur- 
rer. 

Admitting  the  allegations  of  this  declaration 
to  be  true,  the  defendant  had  no  authority  to 
impose  any  fees  on  the  Tiber  for  fumigation 
or  unloading  ballast.  She  was  not  subject  to 
quarantine,  as  provided  by  statute;  and  the 
authority  given  defendant  to  act  in  matters  of 
public  health,  and  to  make  rules  and  regula- 
tions in  reference  thereto,  did  not  extend  to 
the  right  to  collect  such  fees.  When  a  quaran- 
tine has  been  established,  and  a  vessel  entering 
port  is  ascertained,  by  inspection,  to  be  sub- 
ject to  perform  quarantine,  she  may,  in  the 
opinion  of  the  port  physician,  be  required  to 
undergo  fumigation  or  disinfection,  and  in  this 
event  shall  pay  therefor  such  fees  as  may  be 
prescribed  by  the  board  of  health.  The  stat- 
ute authorizes  fees  for  inspection;  and  when  a 
vessel  is  subject  to  quarantine,  and  in  quaran- 
tine, she  may  be  taxed  by  the  board  of  health 
with  the  fees  for  fumigation  or  disinfection, 
and  beyond  these  charges  the  county  boards  of 
health  have  no  power  to  go  in  exacting  money 
from  vessels.  In  the  case  of  Ferrari  v.  Bseam- 
hia  Oounty  Board  of  ffeaWt,  tupra,  a  regula- 
tion of  said  board,  providing  that  "vessels  in 
(quarantine  may  be  dischaiged  at  the  crib  there- 
in by  paying  fifty  cents  per  ton  for  so  dis- 
charging," was  sustained  by  a  majority  of  the 
court.  Judge  Maxwell,  in  speaking  for  the 
majority  of  the  court,  said,  in  reference  to  this 
regulation:  "That  is  legitimate,  if  such  dis- 
cbarge is  for  the  purpose  of  disinfecting  the 
vessel;  but  not  otherwise."  He  was  speaking 
of  a  vessel  subject  to  quarantine  and  in  quaran- 
tine. The  Statute  authorizes  fees  only  for  in- 
spection, fumigation,  or  disinfection,  and  if  in 
disinfecting  a  vessel  in  quarantine  the  board 
of  health  would  have  to  discharge  her  ballast 
in  order  to  accomplish  this  object,  the  cost  of 
the  same  might  be  included  in  the  disinfecting 
fees;  but  we  see  no  authority  in  the  statute 
authorizing  county  boards  of  health  to  establish 
a  place  where  vessels  with  their  own  crew  and 
appliances  shall  discharge  ballast,  and  impose 
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charges  on  such  vessels  for  so  doing.  The 
regulation  under  which  appellant  avers  his 
vessel  was  detained  and  forced  to  pay  fees  re- 
quires vessels  crossing  the  bar  of  Pensacola  to 
proceed  to  the  quarantine  station  to  be  in- 
spected, and,  if  deemed  necessary  by  the  quar- 
antine physician,  to  discharge  ballast,  and  be 
submitted  to  a  cleansing  and  disinfecting  proc- 
ess. No  fees  or  charges  arc  mentioned  in  this 
regulation  to  be  paid,  nor  is  the  location  of  tiie 
quarantine  grounds,  where  vessels  shall  go  on 
entering  the  bar  for  inspection,  fixed.  The 
declaration  avers  that  defendant  did  compel  the 
Tiber  without  an  inspection  to  go  six  miles 
deviation  out  of  her  course  to  a  quarantine 
station,  and  did  compel  her  to  pay  for  fumiga- 
tion, and  to  pay  for  discharging  her  ballast 
with  her  own  crew  and  appliances  at  said  sta- 
tion. In  fife  parte  (/ Donovan,  supra,  a  regu- 
lation of  the  board  of  health  that  a  vessel  shall 
be  detained  until  not  only  the  inspection  has 
been  made,  but  also  until  the  report  and  release 
of  the  vessel,  was  held  unauthorized  bv  the 
Statute.  The  Statute  provides  (Act  1879,  chap. 
8ie2,  §  fS)  that  the  port  inspector  shall  **Doard 
every  boat  or  vessel  approaching  such  city  or 
town,  and  to  ascertain  if  the  said  boat  or  vessel 
is  subject  to  perform  quarantine;  .  .  .  and,  if 
such  boat  or  vessel  is  subject  to  perform  quar- 
antine as  aforesaid,  the  inspector  so  boaitiing 
said  boat  or  vessel  shall  order  the  same,  to- 
gether with  all  persons  and  goods,  thrown  into 
quarantine  at  the  place  designated  by  the 
board."  The  declaration  avers  that  plaintiff's 
vessel,  without  an  inspection  or  examination, 
immediatelv  upon  entering  the  Port  of  Pensa- 
cola, was  forced  by  defendant  to  go  six  miles 
out  of  her  course  to  the  quarantine  station. 
Conceding  this  to  be  true,  it  was  unauthorized 
by  the  Statute  or  anv  rules  or  regulations  which 
defendant  had  authority  to  make.  Our  con- 
clusion is  that  the  detention  of  the  Tiber,  and 
the  exaction  from  her  of  fees  for  fumigation 
and  the  discharge  of  her  ballast  by  defendant 
in  the  manner  and  under  the  conditions  alleged 
in  the  declaration,  were  without  legal  author- 
ity. This  conclusion  is  based  upon  the  statu- 
tory provisions  in  force  on  the  subject  at  the 
time  of  the  alleged  cause  of  action. 

Counsel  for  appellee  further  contends  that, 
should  the  court  find  that  the  declaration  pre- 
sents a  case  in  which  the  acts  complained  of 
were  not  authorized  by  the  terms  of  the  law, 
yet  the  board  only  committed  an  error  of  judg- 
ment, for  which  it  cannot  be  held  responsible 
in  damages  in  an  action  in  tort.  It  will  be  dis- 
covered upon  an  examination  of  the  declara- 
tion that  appellant's  suit  is  not  to  recover  back 
money  illegally  exacted,  but  the  action  is  in 
tort,  for  illegally  detaining  the  vessel,  and  com- 
pelling her  to  pay  certain  charges.  Can  the 
defendant,  as  a  county  board  of  health,  be  sued 
for  damages  in  respect  to  the  matters  alleged 
in  the  declaration?  The  answer  to  this  ques- 
tion, we  admit,  is  not  free  from  difficulty.  The 
defendant  is  a  body  corporate,  made  so  by  stat- 
ute, capable  of  suing  and  being  sued,  contract- 
ing and  being  contracted  with  and  of  acquir- 
ing and  disposing  of  properly,  real  and  person- 
al. A  careful  examination  of  the  various 
statutory  provisions  in  reference  to  the  creation , 
duties,  and  powers  of  these  corporate  boards 
leaves  no  room  to  doubt  that  the  functions  con- 


554 


FlOBIDA  SUFBEICB  COCBT. 


Aug., 


f  erred  upon  them  are  a  part  of  the  police  power 
of  the  State,  to  be  exercised  exclusively  for 
public  purposes.  The  sole  purpose  of  the 
Legislature  in  creating  these  corporate  boards 
was  to  protect  the  inhabitants  of  the  State 
from  contagious  or  infectious  disease,  and  to 
preserve  the  public  health.  Such  powers  and 
duties  are  of  a  public  nature,  and  of  the  high- 
est importance  and  value.  Cooley,  Torts,  S^; 
Bryant  v.  8t.  Paul,  83  Minn.  389;  Spring  v. 
Hyde  Park,  187  Mass.  554;  Earriwn  v.  Balti- 
more, 1  Gill,  264;  Baymand  v.  Fish,  51  Conn.  80. 
In  determining  the  liability  of  public  corpo- 
rations a  distinction  has  been  drawn  between 
the  functions  exercised  by  them  as  agencies  of 
the  State  as  a  part  of  its  governmental  ma- 
chinery for  the  public  benefit  and  those  de- 
nominated strictly  corporate  powers,  conferred 
for  the  benefit  and  profit  of  the  corporation. 
In  the  sphere  of  the  former  powers  they  are 
exempt  from  liability  upon  the  theory  that  the 
corporation,  to  that  extent,  is  performing  a  part 
of  the  functions  of  the  state  government,  and 
the  officers  are  public  officers;  but  in  the  latter 
sphere  they  are  held  liable  as  private  corpora- 
tions for  the  acts'of  their  agents.  This  distinction 
is  recognized  generally  by  the  authorities,  al- 
though its  application  in  many  of  the  adjudi- 
cated cases  has  not  been  free  from  confusion. 
Its  application  has  been  made  moet  frequently 
in  suits  afininst  municipal  corporations.  In  the 
case  of  HiU  v.  Boston,  122  Mass.  844,  which 
was  a  suit  for  damages  for  injuries  received  by 
a  child  at  school  by  reason  of  a  defective  house, 
requured  by  law  to  be  furnished  by  the  city. 
Judge  Gray  reviews  the  authorities  on  this  sub- 
ject. The  conclusion  reached  in  this  well- 
considered  case  is  "that  a  duty  which  is  im- 
posed upon  an  incorporated  city,  not  by  the 
terms  of  its  charter,  nor  for  the  benefit  of  the 
corporation,  pecuniary  or  otherwise,  but  upon 
the  city  as  the  representative  and  agent  of  the 
public,  and  for  the  public  benefit,  and  by  gen- 
eral law  applicable  to  all  cities  and  towns  in 
the  Commonwealth,  is  a  duty  owing  to  the 
public  alone;  and  a  breach  thereof  by  a  city 

15  to  be  redressed  by  prosecution  in  behalf  of 
the  public,  and  will  not  support  an  action  by  an 
individual,  even  if  he  sustains  si)ecial  damage 
thereby."    See  also  Hafford  v.  New  Bedford, 

16  Gray,  297;  Waleott  v.  Swampscott,  1  Allen, 
101;  Buttriek  v.  Lowell,  Id.  172;  Richmond  v. 
Long,  17  Gratt.  875;  Hill  v.  Board  of  Aldermen, 
72  !M.  C.  55;  Bartholomew  County  Cxmrs,  v. 
yfright,  22  Ind.  187;  Hayes  v.  Oshkosh,  88  Wis. 
814;  Dargan  v.  MobiU,  81  Ala.  469;  Muriaugh 
V.  St.  iMuis,  44  Mo.  479;  Oondid  ^.Jersey  City, 
46  N.  J.  L.  157;  Maamilian  v.  New  York,  62 
N.  Y.  160;  Dillon.  Mun.   Corp.  §  778  et  seq, 

A  public  corporation,  invested  with  powers 
for  public  purposes,  may  also  have  conferred 
upon  it  powers  for  private  advantage  and 
emolument.  This  has  been  held  in  many 
cases  ^ninst  municipal  corporations.  In  Bat- 
ley  V.  New  York,  8  Hill,  581,  it  is  said  In  ref- 
erence to  these  two  powers  blending  in  a  pub- 
lic corporation:  '*But  this  distinction  is  quite 
clear  and  well-settled,  and  the  process  of  sep- 
aration practicable.  To  this  end,  regard 
should  be  had,  not  so  much  to  the  nature  and 
character  of  the  various  powers  conferred  as 
to  the  object  and  purpose  of  the  Legislature  in 
conferring  them.  If  granted  for  public  pur- 
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poses  exclusively,  they  belong  to  the  corporate 
body  in  its  public,  political  character.  But  if 
the  grant  was  for  purposes  of  private  ad- 
vantage and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the 
corporation,  quoad  hoe,  is  to  be  regarded  as  a 
private  company." 

The  case  of  Jones  v.  New  Haven,  84  Conn. 
1,  illustrates  this  distinction.  The  fact  that 
these  boards  are  created  corporations  with 
power  to  sue  and  be  sued  does  not  of  itself  au- 
thorize a  suit  against  them  for  everything,  but 
this  must  be  taken  to  mean  that  such  artificial 
bodies  may  be  sued,  like  an  individual,  for  all 
those  matters  and  things  for  which  they  are 
legally  liable.  To  determine  the  liability  we 
must  look  to  the  principles  of  law  applicable 
in  such  matters.  Sussex  County  &ard  of 
Chosen  Freeholders  v.  Strader,  18  N.  J.  L.  108; 
Finch  V.  Ibledo  Board  of  Education,  80  Ohio 
St.  87. 

In  the  case  of  Ogg  v.  Lansing,  85  Iowa, 
495.  suit  for  damages  was  instituted  against 
the  dty  for  the  negligence  of  its  officers  or 
agents  in  executing  sanitary  regulations 
adopted  to  prevent  tne  spread  of  small-pox. 
A  statute  of  Iowa  provided  that  the  dty  coun- 
cil shall  have  power  to  establish  a  board  of 
health,  and  to  invest  it  with  powers  and  duties 
necessary  to  secure  the  people  of  the  d^ 
against  contagious  and  maiifl^ant  diseases.  It 
was  alleged  in  this  case  that  the  agents  and 
employes  of  defendant  requested  and  directed 
plaintiff  to  assist  in  taking  a  coffin,  in  which 
the  corpse  of  a  person  who  had  died  of  small- 
pox was  deposited,  without  giving  him  infor- 
mation of  this  fact,  and  without  having 
cleansed  the  house  in  which  the  coffin  was; 
and  that  plaintiff  went  to  his  home  and  soon 
thereafter  had  small-pox,  and  from  him  two 
of  his  children  contracted  the  disease  and 
died.  On  demurrer  it  was  held  that  defendant 
was  not  liable. 

In  Wiite  V.  Marshfleld,  48  Vt.  20,  suit  was 
brought  against  the  town  for  neglect  and  re- 
fusal of  the  selectmen  to  take  care  of  and  pro- 
vide for  plaintiff,  as  the  Statute  required, while 
he  was  infected  with  small-pox,  by  reason 
whereof  the  disease  was  communicated  to  the 
family  of  plaintiff,  and  three  of  his  chil- 
dren died.  The  Statute  provided  that  the  select- 
men of  the  town  should  perform  certain  du- 
ties to  protect  the  inhabitants  against  infectious 
disease.  On  demurrer  it  was  held  that  the 
action  would  not  lie.  In  Richmond  v.  Long, 
17  Gratt.  875.  suit  was  instituted  against  the 
City  of  Richmond  for  the  value  of  a  slave, 
who,  it  was  alleged,  lost  his  life  through  the 
carelessness  of  the  agents  of  the  dty.  The 
declaration  alleged  that  the  slave  was  admitted 
into  the  hospital  of  the  city  to  be  cared  for  and 
treated  for  small-pox,  in  pursuance  of  the  ordi- 
nance of  the  city,  and  that  the  dty  carelessly 
and  negligently  permitted  him  to  escape  from 
the  hospital  and  go  off  at  night  whereby  be  lost 
his  life.  The  ordinance  of  the  city  establish- 
ing the  city  hospital  was  adopted  in  pursuance 
of  legislative  authority  for  towns  and  counties 
in  the  State  to  provide  against  contagious  dis- 
ease. The  liability  of  the  dty  was  denied  in 
this  ease,  and  the  judge  who  wrote  the  opinion 
said  that  if  a  recovery  could  be  sustained  he 
did  not  perceive  why,  by  parity  of  reason,  the 
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State  should  not  be  held  liable,  through  its 
public  functionaries  in  ciYil  actions  at  the  suits 
of  IndiYiduals,  for  losses  or  torts  occurring  in 
the  management  of  its  departments  under  its 
immediate  control  and  sup«rYision.  In  Maine 
a  statute  proYided  that  the  selectmen  of  any 
seaport  town,  when  deemed  necessary  to  pro- 
tect the  safety  of  the  inhabitants  thereof,  may 
cause  any  Ycssel  arriYing  there  from  any  port 
or  place  to  perform  quarantine  at  such  place 
ana  under  such  reflations  as  they  may  judge 
expedient;  that  said  towns  may  select  a  health 
committee,  or  health  officers,  who  maY  per- 
form the  duties  and  exercise  the  autliority 
which  selectmen  may  perform.  Under  the 
Statute  the  health  authorities  had  no  power  to 
impress  Yessels  coming  into  port,  but  could 
compel  them  to  perform  quarantine.  One 
Mitchell  sued  the  City  of  Rockland  for  dam- 
ages sustained  by  him  for  the  partial  destruc- 
tion of  his  Yessel  and  her  cargo  by  fire  oc- 
casioned by  the  health  officers  of  said  city. 
This  case  was  three  times  before  the  supreme 
court  of  that  State,  reported  in  41  Me.  868,  45 
Me.  496,  and  52  Me.  118.  In  this  case  plain- 
tiff's Yessel  came  into  port  with  a  case  of  small- 
pox on  board,  and  the  health  officers  of  the 
city  took  possession  of  the  Yessel,  and  it  was 
claimed  through  their  illegal  land  negligent  acts 
the  Yessel  caught  on  fire.  It  was  decided 
finally  in  this  case  that  neither  a  town  nor  its 
officers  haYe  any  right  to  appropriate  or  inter- 
fere with  priYate  property  except  so  far  as  that 
right  is  conferred  by  statute,  and  that  health 
officers  of  the  City  of  Rockland  had  no  author- 
ity to  take  possession  of  plaintiff's  Yessel;  also 
that  neither  the  relation  of  master  and  serYant 
nor  principal  and  agent  existed  between  a 
town  and  its  health  or  police  officers,  nor  is 
the  town  liable  for  their  unlawful  or  negli- 
gent acts.  Mitchell  y.  Bockland,  52  Me.  118. 
The  same  doctrine  was  reaffirmed  in  that 
State  in  the  case  of  Lynde  y.  BoMand,  66  Me. 
809.  Here  the  plaintiff  alleged  that  his  hotel 
in  the  city  was  taken  possession  of  by  the 
health  officers  of  the  city  against  his  consent, 
and  converted  into  a  small-pox  hospital  for 
thir^  days,  therebY  endangering  the  IIycs 
and  health  of  plaintiff  and  his  family,  and  de- 
stroyed the  business,  reputation,  and  character 
of  the  hotel  for  all  time  to  come.  It  was  de- 
cided in  this  case  that  no  action  can  be  main- 
tained against  a  city  or  town  for  the  unlawful 
acts  of  its  health  committee  or  other  officers  in 
taking  possession  of  a  house  and  using  it  for  a 
small-pox  hospital  without  the  consent  of  the 
owner,  and  without  legal  authoritj.  The  ac- 
tion in  this  case  was ''in  tort.  See  also  the 
case  of  Barbour  y.  ElUworth,  67  Me.  294.  sus- 
taining the  same  doctrine.  A  case  similar  in 
its  features  is  Spring  y.  Byde  Park,  137  Mass. 
554.  In  this  case  the  action  was  in  assumpsit 
on  contract,  and  it  was  held  that  under  the 
Statute  of  Massachusetts,  which  proYided  how 
property  could  be  impressed  for  use  as  a  hos- 
pital, a  board  of  health  of  a  town,  without 
pursuing  the  course  pointed  out  by  the  Stat- 
ute, has  no  authority  to  take  possession  of  a 
dwelling  house  without  the  consent  of  the 
owner,  and  use  the  same  as  a  hospital  for  a 
person  found  therein  sick  with  a  contagious 
disease,  and  the  owner  cannot  maintain  an  ac- 
tion of  contract  against  the  city  for  the  use 
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and  occupation  of  the  house  during  the  time  it 
was  so  held  by  the  board  of  health. 

In  the  case  of  Aaron  y.  Broiles,  64  Tex.  816, 
it  was  held  that  the  city  council  had  the  right, 
under  legislatiYc  authority,  to  enact  an  ordi- 
nance proYiding  for  the  reinoYal  from  the  city 
of  persons  affiicted  with  conta^ous  disease, 
and  that  there  was  nothing  judicial  in  the  act 
removing  persons  under  such  an  ordinance; 
but  in  doing  so  those  to  whom  such  a  duty  is 
glYen  by  the  citY  must  make  every  reasonable 
provision  for  the  wieij  of  the  persons  re- 
moved. The  suit  in  this  case,  howcYcr,  was 
not  a^inst  the  city  or  the  board  of  health  of 
the  city,  but  the  mdiYiduals  who  composed 
the  Board  of  Health,— the  mayor  and  marshal 
of  the  city.  The  plaintiff's  case  against  the 
defendants  was  that  they,  acting  under  the  or- 
dinance of  the  city,  took  by  force  his  child, 
four  years  old,  sick  at  the  time  with  small- 
pox, and  its  mother,  and  couYCYed  them  to  the 
country,  in  the  rain  and  cola,  at  night,  and 
failed  to  provide  them  anv  suitable  place  to 
staY,  which  caused  the  death  of  both  of  them. 
Held,  that  plaintiff  was  entitled  to  recoYer 
damages. 

In  the  case  of  Southampton  Bridge  Co,  y. 
Southampton  Board  of  Health,  8  El.  A  Bl.  801, 
an  action  for  damages  was  sustained  against 
the  defendant  as  a  corporate  body  under  alle- 
gations that  "  defendant,  acting  as  such  board 
of  health,  conducted  itself  so  wronefully,  im- 

Sroperly,  and  negligently,  and  with  want  of 
necare  in  the  construction,  management,  and 
direction  of  a  certain  sewer,  that  by  means  of 
the  wrongful,  improper,  and  negligent  conduct 
of  defendant  as  such  board  oi  health  great 
quantities  of  filth  and  sewage  matter  were 
poured  in  and  upon  certain  canals  of  which 
plaintiffs  were  proprietors."  The  Act  incor- 
porating the  defendant  as  a  local  board  of 
health  authorized  it  to  construct  sewers.  It 
was  contended  in  this  case  that  defendant  could 
not,  as  a  board  of  health,  be  held  liable  in  an 
action  for  damages.  Lord  Campbell  said  that 
defendant's  liability  must  be  determined  by  a 
true  interpretation  of  the  Statute  bY  which  it 
was  created.  The  decision  against  the  defend- 
ant was  placed  upon  the  construction  of  the 
Statute.  The  Act  creating  the  board  of  health 
proYided  that  no  action  shall  be  maintained 
against  the  board  unless  previous  notice  thereof 
be  given  for  one  month,  and  that  the  defend- 
ant may  tender  amends,  and  plead  such  tender 
to  the  action.  This  language  was  held  to  giYC 
a  right  of  action  for  damages  against  defendant. 
Independent  of  the  proYision  making  county 
boards  of  health  bodies  corporate,  with  power 
to  sue  and  be  sued,  there  is  nothing  in  the  stat- 
utory provisions  in  reference  to  them  giving 
the  right  of  action  in  tort  for  damages,  or  indi- 
cating a  purpose  on  the  part  of  the  Legislature 
to  siibject  them  to  such  suits.  As  we  have 
already  seen,  the  right  alone  to  sue  and  be  sued 
cannot  be  construed  to  give  such  remedY. 
These  boards  are  created  for  public  purposes  in 
the  exercise  of  the  police  power  of  the  State, 
and  they  have  no  corporate  interest  in  the  exe- 
cution of  the  powers  glYen  them.  They  cannot 
IcYy  taxes,  and  under  the  Statute  must  iuYoke 
the  taxing  power  of  the  county  authorities  for 
the  means  to  defraY  their  expenses.  It  is  true, 
they  can  fix  and  collect  fees  for  inspection,  and, 
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when  vessels  are  subject  to  quarantine  and  in 
quarantine,  can  collect  fees  for  fumigation 
when  deemed  necessary;  but  it  is  evident  that 
such  exactions  were  intended  to  meet  the  rea- 
sonable expenses  in  such  matters. 

In  the  case  of  Finch  v.  Toledo  Board  of  Edu- 
cation, 80  Ohio  St.  87.  the  liability  of  defendant 
in  tort  as  a  corporate  body  arose.  The  board 
of  education  of  Toledo  was  a  corporation,  with 
power  to  sue  and  be  sued,  and  derived  its  means 
of  support  from  taxation  by  the  City  of  Toledo 
and  a  portion  of  the  public  school  fund.  The 
suit  was  for  damages  for  negligently  digging 
wells  or  openings  near  school  buildings,  mto 
one  of  which  a  child  at  school  fell  and  was 
hurt.  Judge  Ashbum  said,  in  delivering  the 
opinion:  **  We  have  wholly  failed  to  find  any 
provision  of  the  School  Law,  ^neral  or  speciat, 
creating  or  implying  the  liability  of  defendant 
in  this  class  of  cases.  No  possible  means  ap- 
pears in  the  School  Laws  by  which  defendant, 
if  liable  for  a  tort,  could  provide  a  fund  out  of 
which  to  satisfy  a  judgment  against  it "  It  was 
held  in  this  case  that,  while  defendant  was  a 
corporation  with  power  to  sue  and  be  sued,  yet 
it  was  a  corporation  for  public  purposes,  and 
the  nature,  duties,  and  powers  conferred  upon 
it  was  a  sufficient  reason  why  it  was  not  liable 
to  be  sued  in  tort  See  also  McDonald  r.  Ma*- 
Mchueetts  General  Hoepital,  120  Mass.  432; 
Benton  v.  Bonton  City  Hospital  Tmeteee,  140 
Mass.  18;  Summers  v.  Daviess  County  Oomrs, 
103  Ind.  262.  1  West  Rep.  217;  Sfierboume  v. 
Tuba  County,  21  Cal.  118;  Shearm.  &  Redf. 
Neg.  §  286. 


There  are  cases  of  recovery  in  actions  of  tort 
against  municipal  corporations,  but  they  pro- 
ceed upon  the  ground  that  where  the  corpora- 
tion acts  in  the  exercise  of  powers  or  perform- 
ance of  duties  not  discretionary,  governmental., 
or  public  in  their  nature,  but 'ministerial,  and 
for  some  coiporate  benefit,  it  incurs  the  com- 
mon-law liability  for  its  acts  as  an  individual. 
Bailey  v.  ^eu>  York,  supra;  Gibbs  v.  Liverpool 
Dock  Trustees,  SHurlst  &  N.  164;  Jones  v.  Ifcw 
Haven,  supra. 

In  the  case  before  us  the  plaintiiT  avers  that 
solely  and  exclusively  under  the  proclamation 
of  the  board  of  health,  and  which  is  set  out  in 
the  declaration,  plaintiff's  vessel  was  compelled 
to  go  to  quarantine  station,. and  discharge  bal- 
last, and  pay  fees.  It  is  not  charged  that  de- 
fendant acted  maliciously  or  willfully,  or  oth- 
erwise, for  aught  that  appears  in  the  declara- 
tion, than  in  the  discharge  of  a  supposed  public 
duty.  An  examination  of  the  authorities  and 
the  principles  governing  such  cases  leads  us  to 
the  conclusion  that  defendant  was  invested 
with  public  functions,  and  the  duties  it  owed 
were  to  the  public,  and  as  such  it  comes  within 
the  sphere  oi  public  functionaries,  exempt  from 
liability  in  tort,  unless  such  remedy  has  been 
provided  by  statute.  As  we  have  seen,  no  such 
remedy  has  been  provided  by  statute,  and  the 
declaration  shows  that  plaintiff  is  pursuing  this 
course. 

The  judgment  of  the  court  below  sustaining 
the  demurrer  is  affirmed. 
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Edmund  HALL,  Appt. 
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1.   Abaenee  of  eTidenoe  to  support  a 


Jufltioe's  Judgment  cannot  be  presumed 

where  no  attempt  to  return  the  exidence  was 
made  but  the  return  states  that  the  Judirment 
was  rendered  after  listening  to  the  testimony  and 
after  due  deliberation. 


8.   The  ai 


to 


as  attorney  in  pro- 
a  lofl^ger's  lien*  on 


^orm.— Venue  and  jurat  shotdd  appear  in  the  a^ 
datfU. 

The  venue  is  an  essential  part  of  every  affidavit 
It  is  prima  facie  evidence  of  the  place  where  it  was 
taken.  Belden  v.  Devoe,  IS  Wend.  2S5,  note;  Manu- 
facturers A  M.  Bank  v.  Cowden,  8  Hill,  4/Sl;  Lane  v. 
Morse,  6  How.  Pr.  8M. 

A  venue  is  essential  to  an  affidavit  but  it  may  be 
supplied  by  amendment.  Clement  v.  Ferenback,  1 
City  Ct.  Kep.  67. 

Omission  of  venue  in  landlord*s  affidavit  in  sum- 
mary proceediogs  is  fatal.  People  v.  De  Camp,  12 
Hun,  878. 

When  the  landlord's  affidavit  omitted  the  venue, 
and  it  did  not  appear  where  it  was,  sworn  to  nor 
where  the  justice  of  the  peace  who  appears  to  have 
taken  it  resides,  it  was  held  a  fatal  error.  Cook  v. 
StaatB,  18  Barb.  407;  Lane  v.  Morse,  supra. 

Jurisdiction  frequently  dependedjon  the  affidavit, 
and  if  it  is  lacking  in  an  essential  requisite  all  sub- 
sequent proceedings  founded  upon  it  are  void  un- 
less the  defect  is  waived.  Where  there  is  no  appear- 
ance before  the  Justice  there  can  be  no  waiver  of 
defects.   People  v.  De  Camp,  supra. 

The  jurat,  when  the  deposition  is  taken  by  a  no- 
tary, acting  out  of  his  home  county,  should  have 
attached  to  it  the  name  of  the  county  for  which  the 
notary  was  appointed  and  in  which  he  resides,  and 
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also  a  statement  that  his  certificate  is  filed  In  the 
county  in  which  the  venue  is  laid  and  the  act  per- 
formed, though  an  omission  to  make  such  designa- 
tion will  not  render  the  verification  void.  Produce 
Bank  v.  Baldwin,  49  How.  Pr.  277;  Estate  of  King,  2 
Civ.  Proc.  Kep.  71;  Snyder^s  Notaries^  Manuel,  p.  ff7. 

The  jurat  should  be  in*  proper  form  and  be  sub- 
scribed by  the  officer  before  whom  it  is  made.  If 
the  jurat  be  all  right  in  the  original  it  is  immaterial 
as  to  the  copy  served.  Barker  v.  Cook,  40  Barb.  254; 
Livingston  v.  Cheetham.  2  Johns.  «7B;  Union  Fur- 
nace Co.  V.  Shepherd,  2  Hill,  414. 

The  case  of  Graham  v.  McCoun,  5  How.  Pr.  353« 
seems  to  hold  the  contrary.    Wait,  Pr.  p.  680. 

Under  the  former  practice  before  the  adoption  of 
the  Code  the  New  York  court  of  errors  held  in  Liv- 
ingston V.  Cheetham,  supra,  that  the  omission  of  the 
jurat  and  signature  of  the  party  to  a  copy  of  an 
affidavit  on  which  a  motion  was  made  formed  no 
objection  to  the  service.  The  rule  has  been  fol- 
lowed in  stmikir  cases  since.  Graham  v.  MoCoun, 
supra. 

A  clerical  omission  on  the  part  of  the  prothono- 
tary  to  put  his  signature  to  the  jurat,  after  swear- 
ing the  defendant,  does  not  vitiate  the  affidavit,  the 
defendant  appearing  personally  in  court  and  de- 
chuing  his  willingness  to  be  sworn  again.  Maples 
V.  Hicks,  Brightly,  66;  Bndlich,  Affidavits  of  De- 
fense, 1 840. 
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^ehalf  of  the  claimant,  of  the  notary  public  who 
administered  the  oath  in  support  of  the  lien  is  not 
unlawful 
8.  The  omiMdon  of  venue  firom  a  nota- 
ry' public's  Jurat  does  not  render  it  invalid 
where  he  is  a  state  officer  the  record  of  whose 
appointment  is  required  to  be  kept  in  the  office  of 
the  secretary  of  state. 

(May  8,  1801.) 

ERROR  to  the  Circuit  Court  for  Clare  Coun- 
ty to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  enforce  a  logger's 
lien.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Menn,  C.  W.  "Perry  and  Uenry  A.  Cka- 
n«|r»  for  appellant: 

The  statement  of  lien  in  this  case  is  a  nullity; 
the  law  requires  it  to  be  sworn  to  (Act  1887, 
No.  229,  §  2),  and  this  involves  an  affidavit. 

An  affidavit  is  an  oath  in  writing,  sworn  be- 
fore, and  attested  by,  him  who  has  authority  to 
administer  the  same. 

1  Bacon,  Abr.  64. 

The  jurat  of  affidavits  should  state  when, 
where,  and  before  whom  they  are  sworn. 

1  Tidd,  Pr.  494. 

The  authority  to  administer  the  oath,  and 
the  fact  that  the  oath  was  taken  before  the  offi- 
cer having  such  authority,  are  indispensable  to 
a  good  affidavit.  It  is  not  enough  that  these 
conditions  exist  in  fact,  but  they  must  appear 
affirmatively,  though  whether  they  appear  from 
the  venue,  the  body  of  the  affidavit,  the  jurat, 
or  the  signature  thereto,  is  immaterial. 

Smart  v.  Eowe,  3  Mich.  590;  Cross  v.  People, 
10  Mich.  24;  Be  Teaehout,  15  Mich.  846;  OHf- 
Jin  V.  Forrest,  49  Mich.  811. 

The  party  for  whose  information  the  lien  is 
fled,  and  whose  riehts  are  put  in  jeopardy  by 
it,  ou||ht  surely  to  be  able  to  see,  by  an  inspec- 
tion 01  the  paper,  where  to  look  for  the  author- 
ity by  which  it  was  certified.  Admitting  that 
Wickham,  as  a  notary  for  any  county  in  Mich- 
igan, could  act  in  any  other,  it  would  be  intol- 
erable that  he  whose  interests  are  imperiled 
should  have  to  search  the  records  for  every 
county  in  the  State  to  settle  tne  question 'of  his 
authority. 

A  notary,  in  Michigan,  is  an  inferior  officer 
deriving  all  the  power  he  has  from  positive 
statute. 

How.  Stat.  (Mich.)  §  681. 

The  jurisdiction  of  such  an  officer  should 
appear  affirmatively. 

Id.  §  682. 

The  mere  signing  of  one's  name  cannot  be 
the  official  signature  contemplated.  The  au- 
thority to  sign  must  be  disclosed.  The  entry 
of  a  justice's  judgment  must  be  signed  officially. 

Howard  v.  PeopU,  3  Mich.  207;  BoUister  v. 
Giddings,  24  Mich.  501. 

So  must  the  transcript  of  it. 

Bigdow  v.  Booth,  89  Mich.  622. 

Where  an  affidavit  is  made  for  an  appeal 
from  hefore  a  justice  if  taken  before  anyone 
but  the  justice  himself,  an  official  signature  to 
the  jurat  is  necessary. 

People  V.  Simondson,  25  Mich.  118. 

The  certificate  of  acknowledgment  to  any 
sort  of  deed  must  be  signed  (Ryerson  v.  Eldred, 
18  Mich.  12;  Marston  v.  Bradshaw,  18  Mich. 
81)  and  signed  officially. 

Final  v.  Badcus,  18  Mich.  218;  Wright  v. 
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Wilson,  17  Mich.  192.  See  also  People  v.  Mur- 
phy, 56  Mich.  546;  Fii^  Nat,  Bank  v.  8t.  Jo- 
seph,  46  Mich.  526. 

It  is  no  idle  form  or  mere  technicality  for 
which  we  contend,  but  such  a  general  rule  as 
will  give  certainty  to  official  papers  and  rea- 
sonable security  to  all  whose  rfghts  may  be  in- 
volved therein. 

To  say  nothing  of  the  affidavit's  having  no 
venue  {Persinger  v.  Jubb,  52  Mich.  804);  it  is 
not  even  entitled. 

Graham  v.  Elmore,  Harr.  Ch.  265;  Whipple 
V.  WiU%ams,n  Mich.  115;  Arnold  v.  Nye,  11 
Mich.  456. 

And,  what  is  also  fatal,  it  is  sworn  to  before 
a  person  who  had  no  right  to  administer  the 
oath. 

Greenvavlt  v.  Farmers  A  M,  Bank,  2  Dougl. 
(Mich.)  498. 

Because,  as  the  record  shows,  he  was  the 
claimant's  attorney;  and  an  attorney  cannot 
swear  his  own  client. 

How.  Stst.  (Mich.)  §687;  MeOaslinv,  Camp, 
26  Mich.  890;  Snyder  r.  Bemmingway,  47  Mich. 
549;  Bradley  v.  Andrews,  51  Mich.  100;  Re 
Hogan,  8  Atk.  818;  Rex  v.  Wallace,  8  T.  R  408; 
Ilopkinson  v.  Buckley,  8  Taunt.  74;  Jenkins  v. 
Maeon,  8  Moore,  825;  Chicago  Rubber  Clothing 
Co.  V.  Branch,  Feb.  18,  1891. 

Mr.  W.  A.  Bnrritt  for  appellee. 

Longf*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  attachment  in 
Justice  Court  under  Act  No.  229,  Laws  1887, 
to  enforce  a  lien  upon  certain  loffs  of  the  de- 
fendant. On  the  trial  plaintiff  had  judg- 
ment for  $16  and  costs  Ipf  suit,  and  for  a 
lien  upon  the  logs.  The  cause  was  removed 
by  certiorari  to  the  Circuit  Court  for  Clare 
County,  where  the  judgement  was  affirmed. 
The  cause  comes  to  this  court  by  writ  of 
error.  The  errors  complained  oi  are  set 
forth  in  the  affidavit  for  the  writ  of  cer- 
tiorari to  the  justice,  and  are:  **  (1)  that 
the  notice  of  the  lien  was  not  properly  sworn 
to  as  required  hj  the  Act ;  (2)  because  no 
testimony  was  given  on  the  trial  tending  to 
prove  any  agreement  with  defendant  or  any 
authorized  asent  of  |his,  or  any  contractor 
under  defendant,  with  plaintiff  that  he 
should  do  anv  work  on  said  logs,  and  no 
proof  that  defendant  or  any  agent  of  his  or 
contractor  under  him  knew  that  plaintiff  was 
doing  work  on  said  logs;  (8)  because  no 
testimony  was  offered  of  any  contract  with 
defendant  or  his  agent  for  any  specific  wages, 
and  no  proof  of  how  much  his  labor  was 
worth;  (4)  because  said  justice  gave  judg- 
ment in  said  cause  for  an  attorney  fee  of  five 
dollars ;  (5)  because  the  person  who  claimed 
to  be  the  attorney  for  plaintiff,  and  was  so 
recognized  by  said  justice,  undertook  to  ad- 
minister the  oath  to  plaintiff  of  the  notice 
claiming  lien  against  the  property  attached ; 
(6)  because  the  evidence  given  at  the  hear- 
ing of  said  cause  did  not  warrant  any  of  the 
findings  or  judgment  of  the  court ;  (7)  be- 
cause no  evidence  was  given  tending  to  prove 
the  property  mention^  in  said  writ  of  at- 
tachment and  in  plaintiff's  declaration  are 
the  same.''  There  is  no  force  in  the  objec- 
tions made  that  there  was  no  evidence  tend- 
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ing  to  show  the  plaintiff*8  claim.  The  evi- 
dence was  not  reduced  to  writing,  and  is  not 
returned.  The  justice,  in  his  return,  states 
that  the  plaintiff  was  sworn  in  his  own  be- 
half, and,  after  listening  to  the  testimony, 
and  after  due  deliberation,  he  gave  judgment 
for  the  plaintiff.  Under  these  circumstances 
we  cannot  presume  that  there  was  no  evidence 
tending  to  support  the  judgment.  The  writ 
of  attachment  contains  a  description  of  the 
property  attached,  and  the  declaration  con- 
tained the  same  description,  and  there  is 
therefore  no  force  in  the  seventh  assignment 
of  error.  It  is  not  shown  that  the  notary 
public  who  administered  the  oath  to  the 
plaintiff  on  the  statement  of  claim  of  lien 
was  the  attorney  for  the  plaintiff  at  that  time. 
The  lien  was  sworn  to  and  filed  in  the  office 
of  the  county  clerk,  as  provided  by  statute. 
The  notary  public  who*administered  the  oath 
thereto  forwards  appeared  in  justice  court 
as  attorney  for  the  plaintiff.  This  is  not  in 
violation  of  section  637,  How.  Stat. ,  and  does 
not  fall  within  the  ruling  of  cases  cited  by 
defendant's  counsel.  The  fourth  assignment 
of  error  is  not  noticed  in  the  brief  of  coun- 
sel, and  will  be  treated  as  abandoned.  The 
only  remaining  'assignment  of  error  is  the 
first,  which  relates  to  the  notice  of  lien.  No 
objection  is  made  to  the  statement  except 
that  the  same  does  not  show  in  what  county 
the  oath  was  administered.  The  claim  of 
the  lien  Is  in  the  following  form:  **The 
statement  of  Hen  made  under  oath  of  Mi- 
chael Sullivan  in  manufacturinff,  cutting, 
skidding,  the  following  described  property, 
to  wit:  One  million  feet  of  white  pine, 
Norway  pine,  and  hemlock  saw- logs,  marked 
That  the  last  day's  workof 
was  done  on  the  8th  day  of 


as  follows 

said     labor  

February,  1^,  and  said  labor  was  performed 
in  the  County  of  Glare ;  and  that  said  de- 
scribed property,  or  a  portion  of  the  same, 
is  now  situated  in  the  County  of  Clare,  State 
of  Michigan;  and  that  there  is  now  due 
claimant  for  said  work  and  labor  over  and 
above  all  le^al  set-offs  the  sum  of  $16,  as 
near  as  may  be,  for  which  said  sum  a  lien  is 
claimed  upon  said  described  property.  Mich- 
ael Sullivan.  Subscribed  and  sworn  to  be- 
fore me  this  9th  day  of  February,  1880. 
Henry  K.  Wickham,  Notary  Public." 

The  statement  of  lien  has  no  caption  show- 
ing the  county  or  State  in  which  it  was  made. 
It  follows  the  form  laid  down  in  the  Statute, 
but,  inasmuch  as  the  notary  public  does  not 
state  in  the  Jurat  the  county  in  which  he  acts 
as  such  officer,  it  is  contended  that  no  valid 
lien  was  filed  authorizing  the  bringing  the 
writ  of  attachment  under  this  Statute.  Sec- 
tion 682,  How.  Stat.,  provides  that  his  cer- 
tificate, when  under  his  hand  and  seal,  shall 
be  presumptive  evidence  of  the  facts  con- 
tained in  it  except  in  certain  specified  cases. 
His  right  to  that  office  comes  from  an  ap- 

g ointment  by  the  governor  of  this  State,  and 
is  compliance  with  the  requirements  of  the 
Statute  in  filing  oath  of  office,  bond,  etc. 
Act  No.  117,  Pub.  Acts  1887.  By  this  same 
Statute  the  counU^  clerk  of  the  county  in 
which  the  oath  of  office  and  bond  is  filed  is 
required  to  transmit  the  name  of  such  person 
to  the  state  treasurer  and  secretary  of  state. 
18  L.  It.  A. 


Thus  it  is  that  the  fact  whether  one  is  a  no- 
tary public  may  always  be  ascertained  in  the 
office  of  the  state  treasurer  and  secretary  of 
state,  as  well  as  in  the  office  of  the  county 
clerk  in  the  countv  for  which  the  appointment 
is  made.  Therefore  the  objection  that  the 
statement  of  lien  contains  no  venue,  and  the 
party  whose  property  is  thus  incumbered  has 
no  means  of  ascertaining  whether  the  person 
who  acts  as  notary  public  is  such  in  fact, 
has  no  force.  It  is  not  true,  as  claimed,  that 
the  party  who  desires  to  ascertain  the  fact 
must  go  from  one  county  clerk's  office  U> 
another  to  get  the  desired  information.  An 
inquiry  at  the  office  of  the  secretary  of  state 
would  at  once  show  the  fact,  as  it  is  a  mat- 
ter of  record  there.  A  notary  public  is  in 
no  sense  a  county  'officer.  "The  governor, 
by  and  with  the  advice  and  consent  of  the 
senate,  may  appoint  one  or  more  persons  no- 
taries public  in  each  county,  who  shall  hold 
their  office,  *'  etc.  Act  No.  117,  Pub.  Acts 
1887.  While  it  is  very  proper  tliat  a  notary 
public  should  sign  himself  as  a  notair  pub- 
lic in  and  for  the  countv  from  which  he  ia 
appointed,  yet  his  certificate  would  not  be 
fatally  defective  if  the  designation  of  the 
county  is  omitted.  He  may  act  in  any  part 
of  the  State,  and  his  official  acts  are  not  con- 
fined to  the  county  where  he  resides.  It  ia 
true  that  under  the  Amendatory  Act  of  1889 
(Act  74,  Pub.  Acts  1889)  no  person  is  eligi- 
ble to  the  office  of  notarv  public  unless  the 
person  is  a  resident  of  the  county  of  which 
he  or  she  desires  to  be  appointed,  yet  their 
official  acts  are  not  necessarily  confined  to 
that  county.  The  office  would  undoubtedly 
become  vacant  by  removal  from  that  county, 
but  it  does  not  follow  that  for  this  reason 
the  party  is  a  county  officer.  The  appoint- 
ment has  always  been  regarded  as  one  of 
state  matter,  rather  than  that  of  county.  It 
is  a  state  appointment,  and  the  omission  of 
the  venue  would  not  be  a  fatal  defect  in  the 
jurat.  It  cannot  matter  to  the  party  to  be 
affected  by  such  certificate  from  what  partic- 
ular county  the  notary  public  was  ap- 
pointed. In  legal  phraseology  "venue" 
means  the  county  where  a  cause  is  to  be 
tried,  and  originally  a  venue  was  employed 
to  indicate  the  county  from  which  the  jury 
was  to  come.  The  necessity  of  stating  a 
venue  at  all  is  reluctantly  confessed  by  the 
authorities.  Bean  v.  Ayers,  67  Me.  487; 
Bnggs  v.  NaTUucket  Bank,  5  Mass.  95.  In 
process  or  pleading,  the  objection  under  the 
strict  rules  of  the  common  law,  and  perhapa 
under  our  Statute,  to  the  want  of  venue 
might  be  taken  advantage  of  by  demurrer. 
It  may  also  be  true  that  a  certificate  made 
by  a  justice  of  the  peace  would  be  void  if 
it  omitted  the  venue,  were  no  venue  stated 
at  all  in  the  instrument.  But  the  question 
here  involved  is  not  to  be  Rovemed  by  the 
reasons  which  would  be  applicable  in  such 
cases.  Claim  is  also  made  by  appellant  in 
his  brief  that  the  Act  under  which  the  lien  ia 
claimed  is  unconstitutional  and  void.  That 
question  was  settled  by  this  court  in  Crad- 
dock  V.  Dwiffht  (filed  at  the  present  term  of 
this  court),  and  the  cases  there  cited. 

Judgment  affirmed',  with  OMto. 

The  other  Justices  concurred. 


1881. 
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.Mass.....) 


1.  The  rights  of  porsoiui  submitting: 
Mds  fbr  the  erection  of  a  building  oao. 
not  be  determined  by  the  printed  ^'notice  to  bid- 
ders^* where  It  appears  that  the  terms  of  the  con- 
tract were  orally  fixed  at  a  conference  between 
the  bidders  and  the  persons  requesting  the  bids, 
that  the  terms  so  fixed  were  not  incorporated 
into  the  printed  notice,  and  that  both  parties 
rested  upon  what  was  said  and  done  at  the  confer- 
ence. 

8«  ▲  majority  of  a  committee  appointed 
by  a  corporation  to  contract  for  the  erection  of 
a  building  may,  in  the  absence  of  the  other 
members,  lawfully'act  in  letting  the  contract. 

8*  Silent  acquieecsence  by  directors  of 
a  corporation  In  acts  of  its  building 
conunittee  in  procuring  bids  and  letting  the 
contract  for  the  building  with  full  knowledge  of 
such  acts  will  make  the  contract  binding  on  the 
corporation,  although  the  committee  had  in  fact 
no  authority  to  make  It. 

4.  That  acts  of  a  committee  were  known 
and  assented  to  by  those  who  appointed  it 
may  be  inferred  from  circumstances. 

(September  2, 1801.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  County  (Holmes,  «/.)  for  the  opin- 
ion of  the  full  court  of  an  action  brought  to 
recover  damages  for  the  breach  by  defendant' 
of  an  alleged  agreement  to  a^vard  the  contract 
for  erecting  defendant's  building  to  plaintiff  in 
which  a  verdict  had  been  directed  in  favor  of 
defendant.    Judgment  for  plaintiff. 

The  following  quesnons  were  submitted  to 
the  iury: 

First.  '  'Did  the  committee  on  building  pur- 
port to  make  a  contract  on  behalf  of  the  de- 
fendants by  which  thev  agreed  to  accept  the 
lowest  bid  in  case  the  bufidlng  was  built  substan- 
tially in  accordance  with  the  plans  and  specifi- 
cations submitted,  without  reserving  the  right 
to  reject  bids  in  that  case?" 

Answer.    "Yes." 

Second.  "If  such  contract  was  made  was  it 
approved  by  the  directors?" 

Answer.    "Yes." 

Third.  *'If  such  contract  was  made,  was  it 
1  within  the  ostensible  authority  of  the  commit- 
teer 

Answer.    "Yes." 

Fourth.  "Was  the  building  as  finally  con- 
tracted for,  a  building  substantially  in  accord- 
aooe  with  the  said  plans  and  specifications?" 

Ajiswer      "Yea." 

Fifth.  "If  the  plaintiff  is  entitied  to  re- 
cover, what  are  his  damages?" 

Answer.    "$14,500." 

The  further  facts  appear  in  the  opinion. 

Meatr^,  Robert  M.  Morse,  Jr.,  and 
Chicles  E.  Hellier,  for  plaintiff: 

Even  if  the  plaintiiOf  had  incorporated  the 
notice  to  bidders  into  the  written  offer  made 


NOTB.— See  noU  to  Fones  Bros.  Hardware  Go.  v. 
Brb*  <itit6«  868. 

18  L.  R.  A. 


and  signed  by  him,  it  would  have  been  com- 
petent for  the  plaintiff  to  show  a  subsequent 
parol  agreement  modifying  and  controlling  it. 

CummingB  v.  Arnold,  3  Met.  486;  Hashngs 
V.  Lovejoy,  1  New  Eng.  Rep.  218, 140  Mass.  261; 
Bartlett  v.  Stanchfleld,  2  L.  R.  A.  625,  148 
Mass.  d04;  Oats  v.  Nugent,  5  Barn.  &  Ad.  65. 

Silence  of  a  principal,  with  knowledge  of 
the  acts  of  his  agent,  amounts  to  approval 
and  ratification  of  such  acts. 

Brigham  v.  Peters,  1  Gray,  189;  Sherman  v. 
litc/i,  98  Mass.  59;  Foster  v.  RockweU,  104 
Mass.  167;  Lyndehorough  Glass  Go.  v.  Massa- 
chusetts Glass  Go.  Ill  Mass.  315;  Matthews  v. 
FuMer,  128  Mass.  446;  Harrod  v.  MeDaniels, 
126  Mass.  418;  Murray  v.  Nelson  Lumber  Go. 
8  New  Eng.  Rep.  419,  148  Mass.  260;  Pitts- 
burgh, G.  d  8t.  L.  R.  Go.  v.  Keokuk  dbH.  Bridge 
Go.  181  U.  S.  871,  83  L.  ed.  157;  Saveland  v. 
Green,  40  Wis.  481;  Piekard  v.  Sears,  6  Ad.  & 
El.  469. 

Defendants  actually  held  forth  the  commit- 
tee as  having  "full  powers  and  authority  to 
procure  plans  and  specifications  for  a  buildincr, 
and  make  the  contracts  for  the  erection  and 
completion  of  the  same,"  and  the  qualification 
upon  their  authority  "subject  to  the  approval 
01  the  directors,"  may  fairly  be  imderstood  as 
meaning  "subject  to  the  control  of  the  direc- 
tors." 

See  Wine^iester  y.' Glazier,  9  L.  R  A.  424, 
152  Mass.  816. 

A  corporation,  like  an  individual,  is  bound 
by  the  acts  of  its  agents  within  the  scope  of 
their  apparent  authority,  or  of  that  authority 
which  it  is  customary  and.usual  for  such  agents 
to  have. 

Fay  V.  Noble,  12  Cush.  1;  Lester  v.  WOb,  1 
Allen.  84;  Beed  v.  Ashbumham  R.  Go.  120 
Mass.  43;  Ayer  v.  B.  W.  Bell  Mfg.  Go.  6  New 
Eng.  Rep.  829,  147  Mass.  46;  Graft  v.  South 
Boston  RG0.6L.  R.  A.  641,  150  Mass.  207; 
BartleU  v.  Mystic  Biter  Gorp.  151  Mass.  488; 
Bank  of  Golumbia  v.  Patterson,  11  U.  S.  7 
Cranch,  299,  8  L.  ed.  851;  Southern  L.  Ins.  Go. 
McGain,  96  U.  S.  84,  24  L.  ed.  658;  Mahoney 
Min.  Go.  V.  Anglo  Galifomian  Bank,  104  if. 
S.  92,  26  L.  ed.  707;  HawhtT.  Sahler,  80  Barb. 
218;  New  York  d  N.  H.  R,  Go.  v.  Schuyler, 
84  N.  Y.  80;  Georgia  Military  Academy  v. 
EstiU,  77  Ga.  409. 

Mr.  Richard  Stone,  for  defendant: 

Plaintiff  merely  promised  that  he  would  sub> 
mit  a  bid.  That  was  not  an  acceptance  of  the 
offer.  An  offer  to  give  a  contract  to  the  low- 
est bidder  is  not  accepted  by  promising  to  sub- 
mit a  bid.  An  offer  can  only  be  accepted  in 
the  terms  in  which  it  is  made.  An  acceptance, 
therefore,  which  modifies  the  offer  in  any  par- 
ticular, will  go  for  nothing. 

Langdell,  Cont.  p,  22;  Fry,  Spec.  Perf.  8d 
ed.  §  271. 

A  party  incurs  no  responsibility  by  a  mere 
proposition  that  is  not  accepted. 

Waterman,  Spec.  Perf.  §  188;  Potts  v.  White- 
head, 28  N.  J.  Eq.  514.  See  also  Benjamin, 
Sales,  4th  ed.  g  89,  note  e;  Gowing  v.  Knowles, 
118  Mass.  282. 

It  was  clearly  the  intention  of  both  parties 
that  the  whole  of  the  contract  should  be  in  writ- 
ing. 
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The  circumslance  that  the  parties  inteDd  a 
subsequent  agreement  to  be  made  is  strong  evi- 
dence to  show  that  they  do  not  intend  the  pre- 
vioas  negotiations  to  amount  to  an  agi^eement. 

Pollock,  Cont.  5th  ed.  p.  43.  citing  Ridgway 
V.  Wharton,  6  H.  L.  Cas.  288,  264,  268,  805. 
See  also  Lord  Blackburn,  in  Richardson  v. 
Oray,  L.  R/8  App.  Cas.  1151;  Lefci%  v.  BroM, 
L.  R.  3  Q.  B.  Div.  667. 

The  contract  which  the  plaintiff  alleges  was 
made  by  the  building  committees  was  never 
approved  by  the  directors  as  required  by  the 
vote  of  the  stockholders  under  which  the  com- 
mittee were  appointed,  and  from  which  they 
derived  their  authority. 

The  approval  required  by  the  vole  is  the  ap- 
proval of  the  directors  as  a  board. 

This  has  been  said  to  mean  that  it  should  be 
the  vote  of  a  majority  of  a  quorum  at  a  regu- 
lar and  legal  meeting  of  the  board. 

1  Morse,  Banks  &  Banking.  8d  ed.  §  124. 

The  assent  of  a  majority  of  the  directors, 
expressed  by  them  individually,  and  not  at  a 
regular  meeting  of  the  board,  is  not  sufficient 
to  confer  upon  the  cashier  authority  to  do  any 
act  which  he  would  not  have  authority  to  do 
unless  it  was  conferred  upon  him  by  the  direc- 
tors. 

Elliot  V.  Abbot,  12  N.  H.  549.  See  also  Des- 
patch Lineof  Packets  v.  Bellamy  Mfg.  Co.  12  N. 
H.  207;  Edgerly  v.  BmersoTi,  23  N.  H.  559;  FH. 
Scott  First  Nat.  Bank  v.  Drake,  85  Kan.  564; 
Tenney  v.  East  Warren  Lumber  Co.  48  N.  H. 
848;  Carbett  v.  Woodroard,  5  Sawy.  408;  Bald- 
toin  V.  CanfieJd,  26  Minn.  48;  Ang.  &  A.  Corp. 
^  504;  Junction  R.  Co.  v.  Reew,  15  Ind.  287; 
Barcus  v.  Hannibal  R,  dk  P.  PI.  Road  Co. 
26  Mo.  102;  D'Arcy  v.  Tamar,  K.  dt  C.  R.  Go.  4 
Hurlst.  &  C.  468;  Wood's  Field,  Corp.  §  209, 
and  cases  cited. 

When  authority  is  conferred  upon  two  or 
more  agents  to  represent  their  principal  in  trans- 
action of  business  of  a  private  nature,  the  rule 
is  that  such  agency  will  be  presumed  to  be 
Joint,  and  can  be  executed  only  by  all  of  them 
jointly. 

Mechem,  Ag.  §  77.  and  cases  cited.  See 
also  Knpfer  v.  Avgusta  South  Parish,  12  Mass. 
185.  189,  note;  Sutton  First  Pansh  v.  Cole,  20 
Mass.  282,  243;  Copelandy.  Mercantile  Lis.  Co. 
6  Pick.  197,201;  Story,  Ag.  §  42:  Story,  Cont. 
§  208,  and  cases  cited;  Wharton,  Ag.  §  140, 
and  cases  cited. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court; 

There  was  sufficient  evidence  to  warrant  the 
finding  that  the  members  of  the  committee  on 
building,  who  were  present  at  the  conference 
of  March  15,  purported  to  make  a  contract  on 
behalf  of  the  defendants,  by  which  they  agreed 
to  accept  the  lowest  bid.  in  case  the  building 
was  built  substantially  in  accordance  with  the 
plans  and  specifications  submitted,  without  re- 
serving the  right  to  reject  bids  in  that  case. 
The  presiding  justice,  in  his  charge  to  the  jury, 
called  attention  to  the  distinct  difference  in  the 
testimony  introduced  on  the  one  side  and  on 
the  other.  Five  different  buildings  had  been 
selected  by  the  architects  and  the  building  com- 
mittee of  the  defendants,  to  whom  written  no- 
tices had  been  sent,  requesting  bids  for  the 
defendant's  proposed  new  building.  To  each 
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of  these  a  copy  of  the  specifications  was  after- 
wards delivered,  to  which  was  attached  a 
'/notice  to  bidders,"  containing  the  terms 
of  the  bidding.  After  an  examination  of  these 
documents,  four  of  the  selected  builders  de- 
clined to  submit  bids.  A  conference  was  there- 
upon invited  and  had,  between  the  builders 
and  the  building  committee,  at  which  there 
was  a  full  discussion,  and  certain  changes  from 
the  terms  of  the  ''notice  to  bidders,"  and  from 
the  specifications,  were  agreed  upon;  and  the 
builders  agreed  to  submit  bids.  In  respect  to 
one  particular,  which  has  become  material,  the 
testimony  is  somewhat  at  variance  as  to  what 
was  the  result  of  this  conference.  The  *  'notice 
to  bidders"  contained  the  two  following  pro- 
visions: "The  work  to  be  let  to  the  lowest 
and  best  bidder  upon  his  executing  to  the  Bos- 
ton Chamber  of  Commerce  a  good  and  suffi- 
cient bond,"  etc.  "The  building  committee  of 
the  Chamber  of  Commerce  reserves  the  right 
to  reject  any  and  all  bids."  These  provisions 
were  the  subject  of  discussion  at  the  conference. 
All  the  witnesses  agree  that  the  words  "and 
best"  were  to  be  struck  out  of  the  first  clause. 
The  plaintiff  contends  that  the  last  clause  was 
modified  by  nn  agreement  that  in  case  the  build- 
ing should  be  erected  substantially  in  accord- 
ance with  the  plans  and  specifications  then 
submitted,  the  contract  should  be  given  to  the 
lowest  bidder  among  the  five  selected  builders. 
The  defendant  contends  that  the  committee 
only  agreed  to  give  the  contract  to  the  lowest 
bidaer  among  the  builders,  if  any  of  their  bids 
under  the  competition  should  be  accepted;  but 
that  they  did  not  surrender  the  right  to  reject  all 
of  the  bids  and  open  a  new  competition.  The-^ 
plaintiff  offered  testimony  tending  to  support 
his  view,  which  was  met  by  testimony  offered 
by  the  defendant  tending  to  support  the  con- 
trary view.  This  testimony  was  all  submitted 
to  toe  jury,  under  instructions  to  which  no  ex- 
ception was  taken;  and  their  verdict  sustained 
the  view  contended  for  by  the  plaintiff. 

There  can  be  no  doubt  that  it  was  competent 
in  law  for  the  parties  by  an  oral  agreement  to 
vary  the  terms  of  the  "notice  to  bidders."  This 
would  be  so  even  if  that  notice  had  expressed 
the  terms  of  a  concluded  contract.  Bttrtiett  v. 
Stanehfield,  148  Mass.  894,  2  L.  R.  A.  625. 
But  it  was  onl^  a  proposal  which  was  never 
accepted  as  it  originally  stood ;  and  it  is  not  con- 
tended that  there  was  anything  in  the  nature  of 
it  to  make  it  legally  impossible  for  the  final 
contract  between  the  parties  to  be  expressed 
and  represented  partly  by  the  writing  and 
partly  by  additions  or  changes  orally  agreed  to. 
The  defendant,  however,  contends  that  an 
examination  of  the  evidence  shows  clearly  that 
both  parties  to  the  conference  understood  that 
the  terms  on  which  bids  should  be  invited  were 
to  be  expressed  in  writing,  and  that  they  were 
then  and  there  undertaking  to  do  no  more  than 
to  settle  the  terms  in  which  a  future  invitation 
should  be  expressed;  so  that  the  notice  to 
bidders,  subsequently  sent,  must  be  taken  to 
embody  all  the  terms  upon  which  the  bids  were 
to  he  made.  This  proposition  is  controverted 
by  the  plaintiff,  and  it  does  not  seem  to  us  that 
it  can  be  said  to  be  clearly  established.  No  wit- 
ness testified  that  there  was  to  be  a  new  written 
or  printed  notice  embodying  the  new  terms, 
which  had  been  settled  upon.    No  one  of  the 
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builders  testified  that  he  accepted  the  new  no- 
tice as  having  the  effect  contended  for  by  the 
defendant.  On  the  other  hand,  the  plaintiff 
testified  that  he  did  not  think  he  read  it,^  but 
did  not  remember.  The  specifications  attracted 
his  chief  attention.  Mr.  Woodbury  testified 
that  he  did  not  remember  whether  there  was 
any  change  in  the  notice  to  bidders.  The 
several  bidders  apparently  proceeded  with 
their  estimates  without  waiting  for  any  new 
statement  of  terms,  and  when  it  came,  no  one 
of  them  appears  to  have  treated  it  as  embody- 
ing all  the  terms  of  a  new  proposal  for  bids. 
Indeed  it  plainly  did  not  do  so.  One  of  the 
terms  upon  which  there  was  no  dispute  was 
that  the  bids  should  be  opened  in  the  presence 
of  all  the  bidders.  There  was  a  reason  for  in- 
sisting on  this  stipulation.  The  original  notice 
to  bidders  provided  for  a  delivery  of  the  bids 
signed  and  sealed  to  the  architects;  but  there 
was  a  distrust  of  the  fairness  of  the  architects. 
Mr.  Lothrop,  in  his  letter  of  March  12,  declin- 
ing to  submit  a  bid  under  that  notice,  men- 
tioned as  one  objection  that  the  proposals  should 
be  opened  in  the  presence  of  the  bidders.  At 
the  conference  this  letter  was  read,  and  this 
stipulation,  according  to  the  testimony  of  the 
plain  tiff,  and  of  Mr.  Lotbrop,  was  expressly 
agreed  to,  and  no  witness  said  anything  to  the 
contrary.  All  agreed  that  the  letter  was  read 
and  its  objections  commented  on,  one  by  one. 
Nor  does  it  appear  that  the  terms  of  the  new 
notice  were  fix^  by  the  committee.  The  plain- 
tiff asserts  that  it  was  prepared  by  one  of  the 
architects,  who  was  not  present  at  the  confer- 
ence. So  far  as  it  appears,  the  jury  might 
properly  find  that  both  the  committee  and  the 
builders  rested  upon  what  had  been  said  and 
done  at  the  conference. 

The  defendant  further  contends  that  the 
building  committee  were  joint  agents  of  the  de- 
fendant, and  that  the  four  members  who  were 
present  at  the  conference  of  March  15  could 
not  execute  the  power  which  was  delegated  to 
the  whole  committee  consisting  of  five  mem- 
bers, jointly.  It  does  not  clearly  appear  that 
this  was  taken  at  the  trial  and  it  is  not  noticed 
in  the  charge  of  the  presiding  judge;  but  we 
have  considered  it.  Where  special  agents  are 
appointed  to  act  jointly  in  the  execution  of  a 
particular  power,  it  has  often  be«n  held  that 
the  action  of  all  is  necessary,  in  order  to*  exe- 
cute the  power  properly.  This  rule,  however, 
is  subject  to  many  qualifications  or  exceptions. 
It  is  well  understood  that  public  agents  may 
usually  act  by  a  majority.  So  also  it  has  been 
settled  that  a  majority  of  the  directors  of  a 
corporation  constitute  aquorum,jand  a  majority 
of  the  quorum  may  act.  Sargent  v.  Webster, 
13  Met  497,  504;  Edgerly  v.  Emerson,  23  N. 
H.  555;  WeOs  v.  Bahway  White  Bubber  Co.  19 
N.  J.  Eq.  402.  Generally  speaking,  a  commit- 
tee of  a  corporation  is  subject  to  the  same 
rules  as  the  directors.  State  v.  Jersey  City,  27 
N.  J.  L.  493;  JttTiAtVw  V.  Doughty  Falls  U,  School 
Diet.  89  Me.  220.  It  would  be  very  inconveni- 
ent in  practice  if  a  committee  of  this  character, 
whose  duties  involve  many  acts  in  carrying 
out  the  general  purpose  of  their  appointment, 
could  do  nothing  if  a  single  member  should  be 
absent.  There  is  sufQcient  precedent  for  hold- 
ing that  a  majority  may  act,  and  such  is  the  bet- 
ter rule.  Kujtfer  v.  Augusta  South  Parish,  12 
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Mass.  185;  Damon  v.  Granby,  2  Pick.  845; 
HayvHird  v.  Pilgrim  Soc.  21  Pick.  275,  277; 
Haven  v.  Lowell,  5  Met.  35,  42;  Weymouth  db 
B.  Fire  Diet,  v.  Norfolk  County  Comrs.  108 
Mass.  142. 

Moreover,  there  was  evidence  from  which 
the  jury  might  infer  the  assent  of  Mr.  Speare, 
the  absent  member  of  the  committee,  to  what 
was  done  by  bis  associates.  He  went  awav 
temporarily,*  to  New  Orleans,  leaving  the  busi- 
ness in  their  hands.  But  on  his  return  it  ex- 
pressly appears  that  he  had  a  conference  with 
them,  or  with  some  of  them,  and  that  they  un- 
dertook to  tell  him  what  had  been  done.  He 
denies,  to  be  sure,  that  what  they  told  him 
was  in  accordance  with  what  the  plaintiff  con- 
tends and  what  the  jury  have  found  to  be  the 
fact.  The  significant  fact,  however,  that  they 
undertook  to  tell  him  the  result  of  the  confer- 
ence in  respect  to  the  right  of  the  committee  to 
reject  any  and  all  bids  is  testified  to  by  Mr. 
Speare.  He  says:  "They  told  me  they  had 
expressly  reserved  that"  if,  in  point  of  fact, 
the  reservation  of  this  right  was  accomplished 
with  the  qualification  that  they  would  accept 
the  lowest  bid  in  case  they  should  build  sul)- 
stantially  in  accordance  with  the  plans  and 
specifications  submitted,  the  jury  might  think 
it  a  natural  inference  that  at  that  time,^  before 
any  controversy  bad  arisen  as  to  accepting  the 
plaintiff's  bid,  Mr.  Speare's  associates  told  him 
all  that  had  been  agreed  to  on  this  head, 
thoxigh  Mr.  Speare  had  forgotten  a  part  of  it 
at  the  time  of  testifying.  Mr.  Lothrop's  testi- 
mony tends  to  support  such  an  inference.  He 
said:  "Before  the  meeting  I  stated  to  Mr 
Blaney  and  Mr.  Speare  that  in  my  opinion  the 
right  to  reject  any  and  all  bids  passed  (ceased?) 
after  they  had  selected  five  from  the  many  me- 
chanics who  had  been  recommended;  and  I 
was  assured  by  them  that  if  any  one  of  these 
parties  whom  they  had  selected,  and  whom 
they  supposed  to  l>e  responsible,  should  be  the 
lowest  bidder,  bis  bid  would  be  accepted,  and 
it  was  on  that  condition  that  I  estimated,  and 
I  should  not  have  figured  on  any  other."  He 
further  testified  that  in  a  private  conversation, 
perhaps  a  different  one  before  that  meeting, 
Mr.  Speare  said  he  would  not  consent  to  give 
up  the  right  to  reject  all  bids.  It  is  further  to  be 
observed  that  the  chief  reason  assigned  by 
the  members  of  the  committee  who  were  pres- 
ent at  the  conference,  why  they  did  not  wish 
to  give  up  the  right  to  reject  any  and  all  bids, 
was  that  they  were  not  willing  to  be  bound  ab- 
solutely; that  the  cost  of  the  building  might 
be  too  much  for  their  means,  so  that  a  sub- 
stantial change  of  plan  might  be  necessary,  or 
possibly  the  erection  of  the  building  given  up 
entirely;  that  the  lowest  bid  might  be  entirely- 
above  the  views  of  the  committee,  so  that  they 
were  unwilling  to  accept  it  unconditionally. 
Mr.  Speare  himself  testified  that  he  gave  to 
Mr.  Lothrop  two  reasons  why  the  committee 
would  not  give  up  the  right  to  reject  all  bids. 
The  first  was,  that  the  lowest  bid  might  be  a 
sum  which  the  directors  would  not  think  ad- 
visable to  spend  to  erect  a  building.  The  sec- 
ond was,  that  it  was  the  directors  who  would 
be  the  final  arbitrators  whether  the  committee 
should  award  the  contract,  and  therefore  the 
committee  would  have  no  ri^ht  to  give  up  the 
right  to  reject  any  and  all  bids.  Mr.  Lotiirop» 
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on  the  other  band,  teslified  very  explicitly  and 
in  detail,  that  while  Mr.  Speare  in  conversation 
had  mentioned- the  names  of  the  committee  to 
him,  he  (Mr.  Lothrop).  did  not  know  then, 
nor  at  the  time  of  testifying, whether  the  action 
of  the  committee  must  l^  approved  by  any 
other  board  or  body.  Looking  at  all  the  testi- 
mony, if  the  objection  now  urged  had  been 
distinctly  presented  as  a  question  of  fact  at 
the  trial,  it  must  have  been  left  to  the  jury  to 
determine  whether  Mr.  Speare  assented  to  the 
terms  of  the  contract,  by  which  (as  found  by 
the  jury)  his  four  associates  purported  to  agree 
to  accept  the  lowest  bidder,  m  case  the  build- 
ing should  be  built  substantially  in  accord- 
ance with  the  plans  and  specifications  sub- 
mitted. Their  finding  that  the  contract  was 
approved  by  the  directore  must  have  involved 
the  finding  that  it  was  approved  by  Mr. 
Speare.  And  this  finding  might  well  be 
reached  without  implying  any  intentional  mis- 
statement on  his  part. 

The  remaining  questions  are,  whether  there 
was  sufticienc  evidence  to  warrant  the  second 
and  third  finding,  or  either  of  them,  that  such 
contract,  if  made  by  the  committee,  was  ap- 
proved by  the  directors,  and  was  within  the 
ostensible  authority  of  the  committee.  If 
either  of  these  was  supported  by  the  evidence, 
it  is  enough  for  the  plaintiff's  purposes,  and 
most,  if  not  all,  of  the  evidence  relating  to  the 
second  finding  bears  also  upon  the  third.  The 
plaintiff  contends  that  it  was  within  the  osten- 
sible authority  of  the  committee  to  fix  the 
terms  upon  which  it  would  receive  bids,  and 
to  make  the  agreement  which  is  embodied  in 
the  first  finding  of  the  jury,  without  any  refer- 
ence to  an  approval  by  the  directors.  He 
urges  that  this  was  within  the  ordinary  prov 
ince  of  a  building  committee;  and  that,  in  this 
instance,  the  directors  knew  that  there  was  to 
be  a  competition  for  bids,  that  this  competition 
was  to  be  limited  to  five  selected  builders,  and 
that  the  committee  would  fix  the  terms  of  it; 
that  the  directors  were  well  aware  that  the 
committee  were  going  on  to  attend  to  all  these 
matters,  that  a  vote  had  already  been  passed 
by  the  directors  authorizing  the  committee  to 
make  leases  in  the  new  building,  tJiat  they  also 
knew  that  the  architects  had  been  selected, 
that  the  plans  were  hanging  up  in  the  office, 
that  the  erection  of  the  new  building  was  the 
most  important  subject  which  the  board  of 
directors  or  the  Chamber  of  Commerce  had 
under  consideration  during  this  period;  that 
it  was  a  subject  of  constant  talk;  that  no  di- 
rector ever  objected  to  the  committee's  under- 
taking to  fix  the  terms  of  the  competition 
among  the  builders,  or  questioned  its  powers 
to  do  so,  till  after  a  letter  from  the  plaintiff's 
attorney  threatening  an  action  at  law.  There 
was  testimony  in  support  of  these  various 
propositions.  So  far  as  appears,  no  one  of  the 
bidaers  doubted  the  power  of  the  committee 
to  act  in  the  matter.  The  committee  assumed 
to  make  changes  in  the  terms  of  the  competi- 
tion at  its  own  will.  There  is  nothing  to  show 
any  suggestion  to  anv  of  the  bidders  m  respect 
to  the  need  of  consulting  the  directors,  except 
in  Mr.  Speare's  testimony  already  referred  to, 
of  his  conversation  with  Mr.  Ix)throp.  The 
notice  to  bidders  held  out  the  baildiug  commit- 
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tee  as  having  the  power  to  act  in  the  premises. 
No  mention  of  the  directors  was  made  in  it. 
The  board  of  directors  had  regular  monthly 
meetings.  Mr.  Speare  was  president  of  the 
board,  and  was  upon  the  building  committee. 
He  testified;  "  It  was  known  to  the  directors, 
in  a  general  way,  that  specifications,  notice  to 
bidders,  and  other  details  preliminary  to  ob- 
taining bids  and  making  the  contract  were 
being  attended  to  by  the  committee  and  the 
architects."  **Was  it  not  the  understanding  of 
the  directors  that  there  was  to  be  a  competi- 
tion? Yes,  sir.  How  was  that  known  to 
them?  Simply  in  a  general  way;  I  presume  at 
a  meeting  of  the  directors  I  told  them."  He 
added,  later,  that  the  board  of  directors  knew 
that  the  committee  was  trying  to  get  bids  and 
that  no  effort  was  made  to  inform  bidders  that 
they  could  not  safely  deal  with  the  committee. 
According  to  the  strict  letter  of  the  original 
vote,  the  committee  could  not  even  procure 
plans  and  specifications,  except  subject  to  the 
approval  of  the  directors.  It  was  allowed, 
however,  not  only  to  procure  plans  and  speci- 
fications, but  to  employ  the  architects,  without 
formally  consulting  the  directors. 

Without  dwelling  further  upon  the  details  of 
evidence,  the  jury  might  properly  find  that  the 
committee  itself  believed  that  it  was  authorized 
to  go  on  as  it  did  without  consulting  the  di- 
rectors as  to  the  details,  and  that  the  directors 
were  aware  in  a  general  way  of  what  the  com- 
mittee was  doing.  It  seems  to  us  that  the 
jury,  as  a  result  of  the  whole  testimony,  might 
properly  come  to  the  conclusion  that  the  con- 
tract was  within  the  ostensible  authority  of 
the  committee,  and  that  the  bidders  had  a 
right  to  assume  that  the  defendant  would  be 
bound  by  the  contract  of  the  committee  as  to 
the  terms  of  the  bidding. 

The  doctrine  as  to  the  ostensible  authority  is 
thus  stated  in  Branson  v.  Chappell,19  XJ,  8.  12 
Wall.  681.  683.  20  L.  ed.  486:  *•  Where  one 
without  objection  suffers  another  to  do  acts 
which  proceed  upon  the  ground  of  authority 
from  him,  or  by  his  conduct  adopts  and  sanc- 
tions such  acts  after  they  are  done,  he  will  be 
bound,  although  no  previous  authority  exists, 
in  all  respects  as  if  the  requisite  power  had 
been  given  in  the  most  formal  manner."  Cir- 
cumstances may  warrant  an  inference  that  acts 
of  a  committee  openly  done  and  extending 
over  a  considerable  period  of  time  were  known 
and  assented  to  by  those  who  appointed  the 
committee.  The  directors  represented  the  cor- 
poration, and  if  the  directors  knew,  and  by  si- 
lence acquiesced  in  the  acts  of  the  comin'ttee. 
that  is  enough.  The  vote  of  the  stockholders 
would  show  what  in  the  first  instance  was  the 
actual  authority  of  the  committee,  but  the 
course  of  the  directors  might  be  considered  in 
determining  its  ostensible  authority.  A  secret 
or  unknown  limitation  of  authority  imposed 
by  the  stockholders  would  not  control  an  ap- 
parent authority  from  the  directors,  since  the 
business  was  within  the  scope  of  the  general 
authority  of  directors.  This  was  clearly  left 
to  the  jury  by  the  presiding  judge  in  terms  to 
which  the  defendant  did  not  except,  and  which 
appear  to  be  unexceptionable.  The  decisions 
cited  bv  the  plaintiff  afford  various  illustra- 
tions 01  the  application  of  the  rule  of  law  as  to 
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apparent  authority  in  an  agent.  The  rule  itself 
is  not  open  to  doubt.  Fay  v.  Noble^  12  Cush. 
1,  17.  18;  Lester  v.  Webb,  1  Allen.  84;  Ayer  v. 
R,  W,  Bell  Mfg.  Co,  147  Mass.  46, 6  New  Eng. 
Rep.  829;  Southern  L,  Ins.  Co.  v.  McCain,  96 
U.  S.  84,  24  L.  ed.  653;  Mdhoney  Min.  Co. 
V.  Anglo-Caltfornian  Bank,  104  U.  8.  192.  26 


L.  ed.  707.    See  also  Case  v.  Citizens  Bank  of 

Louisiana,  100  U.  8. 446, 454, 25  L.  ed.  695,  698. 
The  defendant  does  not  now  insist  that  the 

evidence  did  not  warrant  the  fourth  finding  of 

the  jury. 
The  result  is,  that  there  should  be— 
Judgmen  t  for  the  plain  tiff  on  the  finding. 


DELAWARE  CHANCERY  COURT. 


William  G.  BRYAN  et  al. 

V. 

Rebecca  P.  MILBY. 


(6  DeLCh. 


..) 


No  obli^^tory  trust  is  created  by  a  will 
friving  all  of  testator's  estate  to  his  wife  with  a 
request  that  if  she  does  not  require  the  whole  of 
it  as  a  support,  she  will,  at  her  death,  will  the  re- 
mainder to  certain  other  persons  named. 


( 


) 


BILL  filed  in  Kent  County  by  the  children 
of  Charles  A.  Bryan  to  establish  a  trust  in 
certain  money  alleged  to  have  been  loaned  to 
defendant  by  Mary  R.  Bryan,  deceased,  and  to 
recover  such  money  for  the  benefit  of  com- 


plainants, the  alleged  cestuis  qve  trustent.  BiU 
dismissed. 

The  case  sufiiciently  appears  in  the  opinion. 

Mr.  J.  Alexander  Fulton,  for  com- 
plainants: 

Precatory  words  in  a  will  create  a  trust. 
But  the  objects  of  the  bounty  must  be  sufii- 
ciently described,  and  the  property  sufficiently 
defined. 

2  Bouv.  L.  Diet.  884. 

Words  of  recommendation,  request,  entreaty, 
wish  or  expectation,  addressed  to  a  devisee  or 
legatee,  make  him  a  trustee  for  the  person  or 
persons  in  whose  favor  such  expressions  are 
used,  provided  the  testator  has  pointed  out, 
with  sufficient  certainty  and  clearness,  both 
the  subject  matter  and  the  object  or  objects  of 
the  intended  trust. 


NOTB.— IFitt— Precaton/  words,  effect  of. 

Where  a  testator  devises  property  absolutely 
and  recommends  devisee  at  his  death  to  leave  it  in 
trust  to  certain  of  his  descendants,  and  if  there  be 
none  such  then  llvioff  then  to  a  certain  collegre,  no 
trust  is  created  in  favor  of  the  college.  Re  Whit- 
comb's  Estate,  86  Cal.  265. 

Where  property  is  given  absolutely  and  without 
restriction,  a  trust  is  not  to  be  liflrhtly  imposed 
upon  mere  words  of  recommendation  and  confi- 
dence. Colton  V.  Golton,  127  U.  8. 3U,  32  L.  ed.  144; 
Hess  V.  Singler,  lU  Mass.  69. 

A  clause  in  a  will  declarinfr  that  testator  ''  de- 
sires "  that  a  certain  disposition  should  be  made  of 
all  that  remains  on  his  wife's  death  of  the  real  and 
personal  property  given  her  by  previous  clauses 
of  the  will  is  merely  precatory,  and  will  not  pre- 
vent her  from  taking  the  fee-simple  title  of  the 
land  and  the  absolute  property  iu  the  subject  of 
the  bequest.  BUls  v.  Bills,  8  L.  K.  A.  696,  80  Iowa, 
869. 

Precatory  words  expressive  of  desire,  recom- 
mendation, and  confidence  are  not  sulBcient  to 
convert  a  devise  or  bequeath  into  a  trust.  Hop- 
kins V.  Glunt,  2  Gent.  Rep.  64.  Ill  Pa.  287. 

After  an  unqualified  devise  by  a  testator  of  his 
property,  no  precatory  words  addressed  to  his 
devisee  can  d^cat  the  estate  previously  granted. 
Ibid. 

Where  a  testator  devised  real  estate  to  his  widow 
in  fee  simple,  the  words:  *'I  only  make  this  re- 
quest of  her,  and  only  as  a  request,  .  .  .  viz.,  that 
in  the  event  she  should  marry  again  she  will  see 
that  the  interests  of  our  children  in  said  property 
are  protected,"— the  widow  takes  an  absolute  estate 
In  the  land,  and  does  not  hold  It  in  trust  for  herself 
and  children.    Sale  v.  Thornberry,  86  Ky.  266. 

Provision  giving  the  whole  estate  to  certain  per- 
sons, *'  assuming  that  they  will  not  fail  to  do  for 
another  son  as  their  fraternal  regard  may  require,** 
does  not  create  a  trust  and  is  not  an  incumbrance 
on  real  estate.  Koee  v.  Porter,  1  New  Bug.  Rep. 
760, 141  Mass.  909. 
ltL.R.A. 


When  create  a  trust. 

Precatory  words  are  frequently  sulBcient  to 
create  a  trust  by  implication.  Jones  v.  Jones,  18 
West.  Rep.  627, 124  111.  254. 

They  will  be  held  to  import  a  trust  when  they  are 
so  used  as  to  exclude  all  option  or  discretion  in  the 
party  who  Is  to  act,  when  the  subject  is  uncertain. 
Maught  V.  Getzendanner,  3  Cent  Rep.  866, 65  Md. 
S27. 

Words  of  recommendatiou,  request,  entreaty, 
wish  or  expectation  will  impose  a  binding  duty 
upon  the  devisee,  by  way  of  trust,  provided  the 
testator  has  pointed  out  with  clearness  and  cer- 
tainty  both  the  subject  matter  and  the  object  of 
the  trust.  Noe  v.  Kern,  12  West  Rep.  284, 98  Mo.  807. 

The  words  ^^wish*'  and  *' desire  **  used  as  ex- 
pressing a  desire  for  an  act  to  be  done  by  some 
person  named,  may  be  held  to  be  precatory;  but 
when  used  to  express  the  Intention  of  the  testator, 
they  are  mandatory.  Taylor  v.  Martin  (Pa.;  8 
Cent.  Rep.  139. 

Where  the  donee  of  property  is  "desired"  or 
"requested"  by  the  testator  to  dispose  of  that 
property  In  favor  of  others,  those  words  are  im- 
pf>rative  and  their  use  will  create  a  trust.  Riker  v. 
Leo,  115  N.  Y.  99.  See  1  Wms.  Bxrs.  88;  Vandyck  v. 
Van  Beuren,  1  Cal.  84. 

In  a  will  devising  a  farm  to  testator's  son  for  his 
support,  thereby  indicating  that  a  life  estate  is  in- 
tended, and  then  declaring  that  if  the  son  should 
have  family  the  testator  desires  the  estate  to  go  to 
the  use  of  his  chUdren,  the  word  "  desire  "  is  man- 
datory.   Oyster  v.  Knull,  137  Pa,  448. 

If  a  testator  should  desire  his  wife,  at  or  before 
her  death,  to  give  certain  personal  estate  among 
such  of  his  relatives  as  she  should  think  most  de- 
serving and  approve  of,  such  request  would  be 
held  to  be  a  legacy  among  such  relatives.  Wheeler 
V.  Lester,  1  Bradf.  298;  McLachlan  v.  McLachlan,  9 
Paige,  584,4  L.ed.  805. 

Precatory  words  in  wllL  See  notes  to  Slattery 
V.  Wason  (Mass.)  7  L.  R.  A.  888;  Knox^  App.  (Pa.) 
6  L.  R.  A.  853. 

Trust  created  by.    Ibid. 


5d4 


Oblawake  Ohakcebt  Court. 


(       ) 


1  Jarman,  WilLs,  3d  Am.  ed.  1849,  p.  882. 
Little  &  Brown's  ed.  1881,  p.  885.  See  also 
2  Story,  Eq.  2d  ed.  §  108. 

It  is  plain  from  the  will  that  the  intent  of 
the  testator  was  to  provide  for  the  support  of 
tiis  widow  during  life,  and  that  whatever  re- 
fnaioed  at  her  death  should  go  to  the  children 
ct  his  brother  Charles. 

Iq  the  construction  of  wills  the  intention  of 
tbc  testator  is  the  first  object  of  inquiry,  and 
when  found  it  must  be  fully  carried  out,  and 
control  the  disposition  of  the  estate. 

Precatory  words,  when  used  in  a  will,  are 
imperative,  and  must  be  so  regarded. 

Where  the  object  and  the  subject  can  be  dis- 
covered from  the  will  itself,  or  the  will  and 
surrounding  circumstances,  or  where  the  court, 
by  the  exercise  of  its  usual  powers  and  func- 
tions, can  ascertain  the  subject  of  the  gift  and 
the  persons  to  be  benefited,  the  trust  shall  not 
fail  t)ecau8e  of  uncertainty. 

1  Jarman,  Wills,  2d  Am.  ed.  1849,  p.  382;  2 
Story.  Eq.  §  1068;  Malim  v.  Keighiey,  2  Ves. 
Jr.  888;  WiUon  v.  Major,  11  Ves,  Jr.  205; 
Wright  v.  Atkyns,  17  Ves.  Jr.  255;  Parsons  v. 
Baker,  18  Ves.  Jr.  476;  Briggsv.  Penny,  8  Eng. 
L.  &  Eq.  281;  Ck>ate^  App.  2  Pa.  129;  McKon- 
key's  App.  18  Pa.  258;  Pennoek's  Estate,  20  Pa. 
268;  Ingram  v.  P^aley,  29  Qa.  553;  Henderson 
V.  Blackburn,  104  111.  227;  BuUv.  BuU,  8 
Conn.  48;  Hall  v.  Otis,  71  Me.  826. 

This  is  a  Virginia  case.  The  testator  was 
domiciled  there  at  the  time  of  his  death.  The 
will  was  proved  there.  The  estate  was  there. 
The  rule  in  such  cases  is  that  the  law  of  the 
testator^s  domicil  shall  direct  the  court  of  dis- 
tribution. 

Wms.  ExTS.  866. 

The  rule  above  contended  for  is  the  one 
adopted  and  acted  upon  in  Virginia. 

Harrisons,  Harrison,  2  Qratt.  1. 

That  the  gift  over  was  subject  to  accretion 
or  diminution  is  immaterial. 

Pierson  v.  Oarnet,  2  Bro.  Ch.  88;  Horwood 
V.  West,  1  Sim.  &  Stu.  887;  Knight  v.  Knight, 
8  Beav.  148. 

Mr,  Nathaniel  B.  Smithers*  Sr.,  for 
defendant: 

Wherever  a  bequest  is  made  in  terms  im- 
porting an  absolute  gift,  precatory  words  will 
never  be  construed  as  creating  a  trust,  if 
either  thev  ought  not  upon  the  whole  will  to 
be  considered  as  imperative,  or  if  the  subject 
matter  of  the  request  be  uncertain,  or  if  the 
objects  intended  to  be  benefited  be  not  clearly 
ascertained.  If  in  any  gift  there  is  manifest 
an  intention  to  give  to  the  devisee  a  right  or 
power  to  dispose  of  the  property  so  given,  and 
by  using  such  rifht  to  leave  more  or  less  or 
nothing  upon  which  such  trust  would  operate, 
then  such  precatory  words  will  never  be  con- 
strued as  imperative. 

This  principle  is  found  in  Lewin  on  Trusts, 
184;  and  Harding  v.  Olynn,  1  Atk.  469,  2 
Lead.  Cas.  Eq.  4th  Am.  ed.  1079-1082,  1086. 
1087,  and  it  is  sustained  by  the  adjudicated 


Wynne  y.  Hawkins,  1  Bro.  Ch.  179;  Pierson 
V.  Oarnet,  2  Bro.  Ch.  828;  Sprange  v.  Bar- 
nard, 2  Bro.  Ch.  685;  Malim  v.  KeighUy,  2 
Ves.  Jr.  888;  Pushman  v.  FiUiter,  8  Ves.  Jr.  7; 
Heneage  v.  Andover,  10  Price,  280;  Horwood  v. 
West,  1  Sim.  A  Stu.  887;  Knight  v.  Knight,  8 

18  L.  R.  A. 


Beav.  171;  Cowman  v.  Harrison,  10  Hare,  284; 
ParnaU  v.  ParnaU,  L.  R.  9  Ch.  Div.  96;  Mns 
sorie  Bank  v.  Bay  nor,  L.  R.  7  App.  Cas.  821. 

In  the  decisions  of  the  chanceiy  judges  of 
England  for  more  than  a  century  there  is  an 
unbroken  assent  to  the  proposition  that,  when 
in  a  will  there  has  been  an  absolute  gift  and  a 
subsequent  bequest  over  of  an  unusra  residue, 
it  is  void,  and  where  the  disposition  over  has 
been  attempted  to  be  made  by  the  agency  of  a 
precatory  trust  it  is  equally  void,  and  that  this 
always  occurs  when  the  terms  of  the  first  be- 
quest show  that  the  person  to  whom  it  was 
given  had  the  right  to  spend  the  property  out 
of  which  the  gift  over,  whether  direct  or  prec- 
atory, was  to  arise. 

The  only  change  which  has  been  made  in 
England  is  the  modification  of  the  doqjtrine  of 
the  earlier  cases  in  regard  to  the  presumption 
with  which  the  judges  approached  the  subject 
of  construction .  It  was  at  first  held  that  words 
of  desire  and  confidence  had  at  lea.st  a  quasi 
technical  meaning  and  force  and  prima  facie 
imported  a  trust  unless  controlled  by  other  ex- 
pressions. This  yiBR  unsatisfactory  to  many 
of  the  ablest  judges. 

See  Wright  v.  Atkyns,  1  Ves.  &  B.  818;  Sale 
V.  Moore,  1  Sim.  584;  Heneage  v.  Andotoer,  10 
Price,  280. 

As  the  result  of  this  extensive  and  increas- 
ing dissatisfaction  the  current  of  judicial  senti- 
ment has  changed  and  in  modem  decisions  the 
leaning  of  the  court  has  been  distinctly  against 
the  establishment  of  precatory  trusts. 

See  Mussoorie  Bank  v.  Baynor,  L.  R.  7  App. 
Cas.  821. 

Such  being  the  doctrine  of  the  English 
courts,  it  will  be  found  that  the  American  de- 
cisions are  in  harmony  with  them. 

See  Howard  v.  Garusi,  109  U.  S.  725,  27  L. 
ed.  1089;  Coates'  App,  2  Pa.  129;  MeKonkey*s 
App,  18  Pa.  258;  Pennoek's  Estate,  20  Pa.  268. 

The  eestuis  que  trust  could  not  have  filed  a 
bill  alleging  that  the  widow  was  extravagantly 
wasting  the  fund  and  asking  that  it  &  im- 
pound^ and  an  allowance  made  to  her. 

Wynne  v.  Hawkins,  1  Bro.  Ch.  179;  Pusk- 
man  v.  FiUiter,  8  Ves.  Jr.  7;  Sprange  v.  Bar- 
nard, 2  Bro.  Ch.  585;  Mussoorie  Bank  v.  Bay- 
nor, supra. 

Even  under  the  ancient  stringent  rule  which 
made  the  use  of  precatory  words  presumptive 
evidence  of  the  intention  to  create  a  trust,  the 
will  of  William  A.  Bryan  imposed  upon  his 
widow  no  obligatory  trust  as  to  the  bequest  to 
her, — and  much  more,  under  the  modern  canon 
of  interpretation,  by  which  words  of  desire,  re- 

Jiuest,    or  expectation    are  deprived  of  their 
ormer  technical  signification  and  are  construed 
according  to  their  ordinarv  meaning,  such  be- 
quest will  be  held  to  have  been  an  araolute  gift. 
With  this  conclusion  the  law  of  Virginia,  the 
domicil  of  the  testator,  is  in  harmony. 

May  V.  Joynes,  20  Gratt,  692;  Carr  v.  Egin- 
ger,  78  Va.  197;  CoU  v.  CoU,  79  Va.  251. 

Saulsburyt  Ch„  delivered  the  following 
opinion: 

An  agreement  between  the  solicitors  for  the 
plaintins  and  defendant  respectively  was  filed 
m  this  cause  before  the  argument  thereof  be- 
gan, which  is  in  the  following  words:  "It  is 
agreed  by  the  solicitors  for  me  complainants 
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and  defendants  respectively,  in  order  to  save 
costs  and  expenses  consequent  upon  taking  tes- 
timony, that  as  if  upon  demurrer  to  so  much  of 
tbe  complainant's  bill  as  alleges  that  by  tbe  bill 
of  William  A.  Bryan,  the  gift  to  his  widow, 
Mary  R.  Bryan,  was  upon  an  obligatory  trust 
in  favor  of  the  complainants,  it  shall  be  first 
arjnied  whether  any  such  trust  was  by  the  said 
will  created;  and  if  it  shall  be  finally  deter- 
mined that  such  trust  was  thereby  created, 
then  the  parties  shall  be  at  liberty  further  to 
proceed  in  the  cause  and  take  testimony  in  sup- 
port of  their  respective  allegations  of  facts  and 
goon  to  hearing." 

The  only  question  for  me  to  decide,  there- 
fore, is.  Was  tbe  gift  to  his  widow,  Mary  R 
Bryan,  by  William  A.  Bryan  upon  an  obliga- 
tory trust  in  favor  of  the  complainants  ? 

That  gift  was  as  follows:  ''I  give  and  de- 
vise to  my  wife,  Mary  R.  Bryan,  all  of  my 
estate  both  real  and  personal.  And  I  do  hereby 
authorize  and  direct  my  executrix  hereinafter 
named,  to  sell  my  real  estate  as  soon  as  it  can 
be  sold  to  advantage  and  to  invest  the  money 
in  good  stocks  and  bonds.  And  I  do  request 
my  wife  if  she  should  not  require  the  whole  of 
my  estate  as  a  support,  that  she  will  will  at  her 
death  the  remainder  to  the  children  of  my 
brother,  Charles  A.  Bryan,  of  Cecil  County, 
Maryland.  I  do  hereby' constitute  and  appoint 
my  wife,  Mary  R.  Bryan,  sole  executrix  to  this 
my  last  will  and  testament,  with  the  request  to 
the  court  in  which  she  may  qualify  that  no  se- 
curity may  be  required  of  her  and  no  appraise- 
ment be  made  of  my  estate." 

This  is  the  first  case,  so  far  as  I  know,  in  re- 
spect to  what  is  called  precatory  trusts,  which 
has  come  before  the  courts  of  Delaware  for  de- 
cision. I  am  not  therefore  embarrassed  by 
authority  here  upon  the  subject. 

The  tendency  of  modern  decisions,  however, 
is,  not  to  extend  the  rule  or  practice,  which 
from  words  of  doubtful  meaning  deduces  or 
implies  a  trust. 

In  the  case  of  MvMoorie  Bank  v.  Baynar,  L. 
R.  7  App.  Cas.  321,  a  man  gave  his  widow  the 
whole  01  his  real  and  personal  property,  feel- 
ing confident  '*that  she  will  act  Justly  to  our 
children,  in  dividing  the  same  when  no  longer 


required  by  her.  The  privy  council,  in  de- 
ciding in  leaver  of  the  widow,  expressed  the 
opinion  that  ''the  current  of  decisions  now 
prevalent  for  many  years  in  the  court  of  chan- 
cery shows  that  the  doctrine  of  precatory 
trusts  is  not  to  be  extended." 

Lindley,  L.  J.,  in  a  subsequent  case,  after 
quoting  from  the  judgment  in  the  case  of  Mtis- 
aoorie  Bank  v.  Baynor,  9upra,  remarked:  "I 
am  very  glad  to  say  that  the  current  has 
changed,  and  that  beneficiaries  are  not  to  be 
made  trustees  unless  intended  to  be  so  by  the 
testator."  But  I  am  not  going  to  enter  into 
any  extended  argument  in  respect  to  the  prin- 
ciples involved  in  the  case. 

The  principles  have  been  fully  and  ably  dis- 
cussed by  the  solicitors  representing  the  par- 
ties plaintiff  and  defendant.  Their  arguments 
were  marked  by  extraordinary  research  and 
ability. 

I  content  myself  therefore  by  simply  saying 
that  there  is  no  precatory  trust  in  the  will  of 
William  A.  Bryan  in  favor  of  the  plaintiffs. 

The  subject  of  the  gift  claimed  as  precatory 
was  not  certain.  The  testator,  William  A. 
Bryan,  gave  and  devised  to  his  wife,  Mary  R 
Bryan,  all  of  his  estate,  both  real  and  personal, 
after  the  payment  of  his  debts,  and  only  re- 
quested his  wife  if  she  should  not  recjuire  the 
whole  of  his  estate,  that  she  should  will  at  her 
death,  not  the  property  devised  to  her,  but  the 
remainder,  to  the  children  of  his  brother, 
Charles  A.  Bryan  of  Cecil  County,  Maryland. 

There  might  be,  or  there  might  not  be,  any 
remainder  of  his  estate  which  could  be  en- 
joyed after  his  wife's  death  by  any  person 
whomsoever.  A  necessary  ingredient  or  char- 
acteristic, therefore,  in  a  precatory  devise  or 
^ft  is  wanting  in  this  case.  There  was  noth- 
mg  that  this  court  could  have  ordered  im- 
pounded if  application  for  that  purpose  had 
been  made  to  it. 

I  must  therefore  decide,  and  I  do  so  decide, 
that  the  ^ft  to  Mrs.  Bryan  was  absolute  and 
unconditional,  and  not  upon  an  obligatory 
trust  in  favor  of  the  complainants. 

T?ie  hiU  of  the  complainants  is  therefore  dis- 
missed with  costs. 


NEBRASKA  SUPREME  COURT. 


George  W.  HEPLER,   P&f.   in  Err., 
Henry  H.'  DAVIS. 
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*  A  Jiidfl^ent  was  reeovered  asfalnst  A 
la  the  State  ef  tiHw^^j^  in  the  year  1879,  and 

*Head  note  by  Maxwsll,  J, 


A  soon  afterwards  removed  to  thisBtate,  and  has 
resided  herein  oontinually  ever  since.  In  1888, 
tbe  judfirment  was  revived  in  Illinois,  without 
personal  service  upon  A  in  that  State,  or  an  ap- 
pearance by  him;in  tbe  action,  and  suit  was  there- 
upon broufirht  on  tbe  revived  judinnent  la  Ne- 
braska. Held^  that  tbe  alleged  revivor  of  tbe 
judflrment  In  Illinois  did  not  affect  the  runninsr  of 
tbe  Statute  of  Llniltatlons  in  this  State,  as  the 
court  had  no  Jurisdiction  over  the  defendant 


Note.— UTie  doctrine  of  the  principal  case  <JHi»- 
trated. 
The  doctrine  of  the  principal  case  has  been  sus- 
tained and  reooffnlzed  from  a  very  early  period. 
In  the  case  of  Bank  of  the  United  States  v.  Don- 
nally,  33  U.  S.  8  Pet.  872, 8  L.  ed.  978,  the  court  held 
that  ''remedies  are  to  be  governed  by  the  laws  of 
the  country  where  the  suit  is  brousrht.*^  The  nat- 
ure, validity,  etc.,  of  the  contract  may  be  ad- 
13  L.  R.  A. 


mitted  to  be  the  same  in  both  States:  but  the  mode 
by  which  the  remedy  is  to  be  pursued,  and  tbe  time 
within  which  to  be  brought,  may  eesenthdly  differ. 
The  laws  of  the  State  where  the  action  Is  brought 
must  govern  the  limitation  of  .the  suit. 

Tbe  same  principle  is  established  by  the  court  In 
Pearsali  v.  Dwight,  2  Mass.  84,  and  Byrne  v. 
Crownlnshield,  17  Bfass.  56,  where  it  Is  shown  that 
the  encroachment  u|X)n  the  lex  fori  is  inconsistent 
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and  oould  make  no  order  to  affect  him  person- 
aUy. 

(July  2, 1891.) 

ERROR  to  the  District  Court  for  Fillmore 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  compel 
I>ayment  of  a  judgment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jlfejwrtf.  Billingfs  &  BilUnepi,  for  plaintiff 
in  error: 

By  the  common  law  of  our  county  the  Stat- 
ute of  Limitations  commences  to  run  at  the 
time  of  the  judgment  of  revivor. 

Littleton,  §  m 

Lord  Coke  observes  in  commenting  upon 
this  passage  in  Littleton,  290,  h:  '*So  by  the 
writ  It  appeareth  that  the  defendant  is  to  be 
warned  to  plead  any  matter  in  bar  of  execu- 
tion and  therefore  albeit  it  be  a  judicial  writ." 

Everv  writ  whereunto  the  defendant  may 
plead,  be  it  original  or  judicial,  is  in  law  an 
action. 

Pnlteney  v.  TbwwAm,  2  W.  Bl.  1226;  Kirk- 
land  V.  Krebs,  84  Md.  98. 

It  is  hardly  to  be  supposed  that  the  law  in- 
tended to  allow  the  plaintiff  to  revive  his  judg- 
ment by  scire  Jacias  and  not  permit  it  to  be 
used  as  evidence  of  indebtedness  in  an  action 
of  debt  upon  it  in  any  other  State.  If  a  judg- 
ment is  good  for  anvthine  it  is  certainly  good 
as  an  evidence  of  inaebteoness. 

See  U.  S.  Const,  art.  4;  Packer  y.  Thompson, 
25  Neb.  688. 

In  an  action  based  on  a  judgment  of  revivor 
from  another  State  the  Statute  of  Limitations 
begins  to  run  from  the  date  of  such  revivor 
and  not  from  the  date  of  the  original  judg- 
ment. 

Fagan  v.  BenUy,  82  Ga.  584. 

A  court  that  has  authority  to  render  a  judg- 
ment in  the  first  instance  certainly  retains  the 
power  where  no  appeal  has  been  taken  to  keep 
such  judgment  alive  until  it  is  satisfied. 

Dennis  v.  Omaha  Nat  Bank,  19  Neb.  677; 
Mitchell  d  R,  Furniture  Co.  v.  Sampson,  40 
Fed.  Rep.  805;  Wegman  v.  Childs,  41  N.  Y. 
159;  Ulsh(tfer  v.  8teti>art,  71  Pa.  170;  Wood- 
ward V.  Baker,  10  Or.  491. 

This  can  do  the  defendant  no  injustice  be- 
cause he  was  charged  with  the  knowledge 
that  the  court  which  rendered  the  original 
jud^^ent  would  have  power  to  keep  it  alive 
until  paid  because  such  was  the  law  at  that 
time. 

Elsasser  v.  Haines,  52  N.  J.  L.  10. 

Mr,  F.  B,  Donisthorpe*  for  defendant  in 
error: 

A  judgment  rendered  in  the  State  of  Illinois 
becoming  dormant  may  be  revived  by  service 
by  publication,  whereby  it   will  become  of 


full  force  and  effect  against  the  defendant  in 
that  State;  but  not  in  this  State,  unless  per- 
sonal service  of  notice  of  the  proceedineiB  had  to 
revive  said  judgment  be  had  upon  said  defend- 
ant. 

Tesrim'  v.  Englehardt,  18  Neb.  177. 

The  judgment,  as  revived,  is  simply  a  con- 
tinuation of  the  vitalitv  of  the  original  judg- 
ment with  all  its  incidents  from  tbe  time  of 
its  rendition.  And  not,  as  plaintiff  in  error 
would  have  it,  a  new  Judgment. 

Eaton  V.  Hasty,  6  Neb.  424. 

The  defendant  having  resided  in  this  State 
for  eight  years  after  the  original  judgment 
against  him  was  rendered,  and  before  the  com- 
mencement of  this  action  on  said  judgment 
revived,  our  Statute  of  Limitations  prevents 
such  action  from  being  maintained  in  this  State. 

Neb.  Code  Civ.  Proc.  §  10;  Marx  v.  Kil- 
Patrick,  25  Neb.  107. 


ell«  J.,  delivered  the  opinion  of  tbe 
court: 

In  January,  1879,  the  plaintiff  recovered  a 
judgment  against  the  defendant  in  the  State  of 
Illinois,  the  defendant  being  personally  served 
with  summons.  Soon  after  the  recovery  of 
tbe  judgment  the  defendant  removed  to  this 
State,  and  has  continued  to  reside  here  to  the 
present  time.  On  the  12th  of  October,  1888, 
the  judgment  in  Illinois  was  revived  in  that 
State  without  jurisdiction  of  the  person  of  the 
defendant.  In  December  following  this  action 
was  brought  in  the  District  Court  of  Fillmore 
County,  upon  the  judgment  so  alleged  to  have 
been  revived.  On  the  trial  of  tbe  cause  the 
court  found  as  follows:  "That  on  the  7th  day 
of  January,  1879,  plaintiff  recovered  judgment 
against  the  defendant  in  the  Circuit  Court  of 
Livingston  County,  HI.,  on  personal  service, 
said  court  being  a  court  of  general  jurisdic- 
tion, for  the  sum  of  $180.65,  and  $49.25  costs 
of  suit,  together  with  interest  at  dx  per  cent 
per  annum,  in  an  action  then  pending  in  said 
court  between  said  parties.  That  on  the  12th 
day  of  November.  1888,  said  plaintiff  obtained  a 
judgment  of  revivor  in  said  court  as  by  the  law 
of  said  State  provided,  which  said  law  is  as  fol- 
lows, viz.:  Sec.  27.  Scire  Facias,  It  shall 
not  be  necessary  to  file  a  declaration  in  any 
scire  facias  to  revive  a  judgment,  or  foreclose 
a  mortgage,  in  any  court  of  record  in  this  State: 
and  in  any  such  case  of  scire  facias  to  revive  a 
judgment,  where  the  plaintiff  in  the  judgment 
sought  to  be  revived,  or  his  attorney,  shall  file 
an  affidavit  in  the  office  of  the  clerk  of  court, 
out  of  which  the  writ  issues,  showing  that  the 
defendant  in  the  scii*e  facias  reeides  or  has  gone 
out  of  the  State,  or  is  concealed  within  the 
State,  so  that  process  cannot  be  served  on  him, 
and  stating  the  place  of  residence  of  such  de- 


witb  tbe  necessity  and  oonvenience  of  every  State 
In  controlliDfir  remedies  in  Its  own  courts. 

Thougrh  the  Statute  of  LimitatiODS  of  the  State 
where  the  parties  resided,  and  where  tbe  debt  was 
contracted,  Had  barred  the  remedy,  yet,  when  re- 
sort was  made  to  the  courts  of  another  State,  the 
statutes  of  the  latter  must  grovem  that  remedy. 
M'Elmoyle  v.  Ck>hen,  88  U.  S.  18  Pet.  812, 10  L.  ed. 
177. 

it  has  been  held  by  the  Supreme  Ck)urt  of  Ar- 
kanpos  that  the  Statute  of  Limitations  is  not  a  bcu- 
to  the  revival  of  a  judjnnent  by  writ  of  scire  facias. 
18  L.  R.  A. 


Montgomery  v.  Brittln,  83    Ark.  328;   Brearly  v. 
Peay,  Id.  172. 

Code  doctrine  regardinon  the  revival  of  judgments. 

A  Judgrment  In  a  civil  action  may  lie  revived  by 
flllnff  a  petition  in  the  action  aUeglng  the  time  the 
judgment  was  rendered,  that  it  remains  unsatisfled 
in  whole  or  in  part,  stating  the  amount  it  is  claimed 
the  Judgment  should  be  revived  for:  which  petition 
shall  be  verified,  as  complaints  are  required  to  be 
by  the  Act.    Colo.  Code,  9  241;  N.T.  Code  Civ.  Proc. 
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fendant,  if  kDOwn,  or  that  on  due  inquiry  bis 
place  of  residence  cannot  be  ascertained,  then, 
in  such  case,  notice  to  the  defendant  may  be 
given  by  publication  and  mail  in  the  same 
manner  as  is  provided  by  statute  for  notice  in 
like  cases  in  chancery."  Chap.  110,  Rev.  Stat. 
HI.  1883.  "Sec.  25.  Revival  of  Judgment  by 
Scire  Facias,  Judgments  in  any  court  of  rec- 
ord in  this  State  may  be  revived  by  wire  facias, 
or  an  action  of  debt  may  be  brought  thereon, 
vvithin  twenty  years  next  after  date  of  such 
judgment,  and  not  after."  Chap.  83,  Id. 
^'Notice  by  Publication,  etc.  Sec.  12.  When- 
ever any  complainant  or  his  attorney  shall  file 
in  the  office  of  the  clerk  of  the  court  in  which 
his  suit  is  pending  an  affidavit  showing  that 
any  defendant  resides  or  hath  gone  out  of  this 
State,  or  on  due  inouiry  cannot  be  found,  or  is 
concealed  within  this  State,  so  that  process 
cannot  be  served  upon  him,  and  stating  the 
place  or  residence  of  such  defendant,  if  known, 
or  that  upon  diligent  inq^uiry  his  place  of  res- 
idence cannot  be  ascertamed.  the  clerk  shall 
cause  publication  to  be  made  in  some  newspap- 
er printed  in  his  county,  and,  if  there  be  no 
newspaper  published  in  his  county,  then  in  the 
nearest  newspaper  published  in  this  State,  con- 
taining notice  of  the  pendency  of  such  suit, 
the  names  of  the  parties  thereto,  the  title  of 
the  court,  and  the  time  and  place  of  the  return 
of  summons  in  the  case;  and  he  shall  also, 
within  ten  days  of  the  first  publication  of  such 
notice,  send  a  copy  thereof  by  mail,  addressed 
to  such  defendant  whose  place  of  residence  is 
stated  in  such  affidavit.  The  certificate  of  the 
clerk  that  he  has  sent  such  notice  in  pursuance 
of  this  section  shall  be  evidence."  Chap.  22, 
Id.  "That  no  personal  service  of  notice  was 
had  of  said  proceedings  upon  said  defendant 
who  then  and  now  and  for  eight  years  last  past 


has  continually  been  a  resident  of  Fillmore 
County,  Neb.,  and  he  had  no  notice  or  knowl- 
edge in  any  manner  of  said  proceedings.  It  is 
therefore  considered  by  the  court  that  said 
cause  of  action  did  not  accrue  within  five  years 
next  before  the  commencement  of  this  action, 
and  is  therefore  barred  b^  the  Statute  of  Limi- 
tations, and  that  the  plaintiff's  cause  of  action 
be  and  the  same  is  hereby  dismissed." 

In  Packer  v.  Thompson,  25  Neb.  688,  the 
plaintiff  in  error  had  removed  from  Iowa  to 
this  State  after  a  judgment  had  been  recovered 
against  him  in  that  State.  Eight  years  after- 
wards he  returned  to  Iowa  on  a  visit,  when  he 
was  personally  served  with  a  conditional  order 
of  revivor,  and  the  action  afterwards  revived. 
An  action  was  thereupon  brought  on  the  re- 
vived judgment  in  this  State,  and  the  action 
was  sustained.  That  case,  however,  differs 
materially  from  this.  The  judgment  rendered 
in  Illinois  had  no  extraterritorial  force.  If  it 
was  sought  to  collect  it  in  this  State  by  due 
course  of  law,  an  action  must  be  brought  there- 
on, and  service  had  upon  the  defendant,  and  a 
defense  such  as  payment,  release,  the  Statute 
of  Limitations,  etc.,  is  available.  An  action 
upon  a  foreign  jud^ent  must  be  brought 
within  t^e  years,  or  it  will  be  barred;  and  the 
judgment  of  a  sister  State  is,  within  the  mean- 
ing of  the  Statute  of  Limitations,  a  foreign 
judgment.  Neither  did  the  alleged  revivor, 
there  being  neither  an  appearance  by  nor  serv- 
ice on  the  defendant,  remove  the  bar  of  the 
Statute,  as  the  writ  could  have  no  effect  be- 
yond the  limits  of  the  State  where  issued. 
The  bar  of  the  Statute  of  Limitations,  there- 
fore, was  not  removed  by  the  attempted  re- 
vivor, and  the  action  is  barred. 

The  judgment  is  right,  and  is  affinrmed. 

The  other  Judges  concur. 
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1«  The  ajuent  of  ezeeaton  to  a  speeillc 
leg^mcy  is  presumed  where  the  legatees  are  in 
poeseflSion  under  it. 

8«   He  who  accepts  a  benefit  under  a 

will  must  adopt  the  whole  oontents  of  the  in- 


strument renounoinir  every  right  inoonslstent 
with  it 
8.  An  eacecntion  under  a  Judgment 
agaJntft  executors  as  such  cannot  be  levied 
on  land  of  which  a  life  tenant  under  the  will  had 
taken  possession  with  the  executors*  assent  before 
the  Judgment  was  rendered. 

(June,  1801.) 

SUIT  to  enjoin  the  sale  of  certain  property 
under  an  execution.     Injunction  granted. 


XOTX.— 27ie  iXodrime  of  elections  as  applied  to  uKIte. 

It  is  a  familiar  principle  of  equity  Jurisprudence 
that  one  who  is  the  recipient  of  a  beneficial  inter- 
est under  a  will  is  assumed  to  have  ratified  the 
other  recitals  of  the  instrument  and  the  courts  will 
not  allow  him  to  set  up  a  cause  of  action  of  his 
own,  however  well  founded,  which  has  a  tendency 
to  defeat  or  in  any  way  impair  the  full  operation 
of  the  will.  Ck>]lin8  v.  Woods,  83  111.  286;  Morrison 
▼.  Bowman,  29  Gal.  887:  Thellusson  v.  Woodford,  13 
Ves.  Jr.  aro;  Hyde  v.  Baldwin,  17  Pick.  308;  Brown 
T.  Rlcketts,  3  Johns.  Ch.  668,  1  L.  ed.  714:  Cox  v. 
Rogers,  77  Pa.  100:  Churchman  v.  Ireland,  1  Russ.  & 
M.  250;  Wise  v.  Rhodes,  R4  Pa.  402. 
13  L.  R  A. 


It  is  an  exceedlngrly  stubborn  principle  that  no 
one  shall  be  permitted  to  claim  under,  and  adverse 
to,  a  will.  If  the  testator  aasumes  to  dispose  of 
property  belonging  to  a  devisee  or  legatee,  the  lat- 
ter, accepting  the  benefit,  must  also  make  good  the 
testator's  attempted  disposition.**  White  v.  Bro- 
caw,  14  Ohio  St.  838.  See  also  Havens  v.  Sackett,  16 
N.  Y.  386;  Ditch  v.  Sennott,  6  West.  Rep.  162, 117  lU. 
362. 

In  1  Jarman,  Wills,  886,'the  doctrine  of  election  is 
stated  thus:  *'That  he  who  accepts  a  benefit  under 
deed  or  will  must  adopt  the  whole  contents  of  the 
instrument,  conforming  to  all  its  provisions,  and 
renouncing  every  right  inconsistent  with  it"  See 
also  Havens  v,  Sackett,  supra. 
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The  facts  are  stated  in  the  opiDion. 
Mr.  W.  W.  Montgomery  for  plaintiff. 
Me88rs.  Charlton  &  Maekall  for  defend- 
ants. 

Speer,  Z,  delivered  the  following  opinion: 

This  case  depends  upon  the  following  state- 
ment of  facts:  One  Anderson  was  the  assignee, 
under  the  laws  of  New  York,  of  the  estate  of 
DeLeon,  and  committed  a  devastavit  thereon. 
William  Schley,  late  of  this  district,  was  the 
surety  upon  the  assignee's  bond,  and  after  the 
death  of  Schley,  who  died  testate,  Collis,  who 
had  been  substituted  as  assignee  of  this  New 
York  estate,  brought  suit  there  on  the  bond  of 
the  defaulting  assignee  and  obtained  judgment 
for  the  sum  of  $7,000,  The  record  of  the  pro- 
ceedings there  was  brought  to  this  district,  and 
suit  instituted  in  the  circuit  court,  at  common 
law,  against  the  executors  of  William  Schley, 
to  wit :  Thomas  M.  Norwood  and  J.  W.  Schley 
on  their  testator's  obligation  as  surety  for 
Anderson,  assignee,  and  a  verdict  and  judg- 
ment was  rendered  against  them,  as  executors. 
The  execution  was  issued  upon  that  iudgment, 
and  levied  upon  a  certain  estate  known  as 
"Richmond  Hill."  near  Auyusta,  chiimed  by 
the  complainant  in  the  bill  now  before  the 
court,  which  was  dulv  advertised  for  sale. 
This  complainant  is  Philip  A.  Schley.  He 
was  the  brother  of  William  Schley  and  he 
claims  an  estate  for  life  in  Richmond  Hill  by 
virtue  of  the  following  item  of  the  will  of 
William  Schley: 

**  Item  5th. — I  direct  that  my  old  -home 
known  as  Richmond  Hill  in  Richmond  Coun- 
ty, Qeorgia,  shall  be  held  by  my  executors  as 
trustees  for,  and  during  the  lives  of  my  sister 
Mary  Ann  Haines,  and  my  brother  Phillip  A. 
Schley,  and  during  the  life  of  the  survivors  of 
them.  My  purpose  being  to  give  them  a  home 
as  long  as  they  live." 

He  insists  that  the  estate  cannot  be  lawfully 
sold  for  the  debts  of  William  Schley,  sued  to 
judgment,  after  the  specific  legacy  made  by 
the  clause  of  the  will  above  quoted  was  assentea 
to  by  the  executors,  and  after  the  property 
had  long  been  in  his  possession.  He  had  been 
in  possession  of  this  property  long  anterior  to 
the  death  of  William  Schley;  and  continuously 
since  then.  It  is  in  dispute  whether  he  was 
there  by  the  express  assent  of  the  executors,  or 
as  a  tenant  by  sufferance,  but  in  the  view  the 
court  has  of  the  law  that  fact  is  not  important  to 
be  settled  at  this  time.  The  rule  as  announced 
by  the  Supreme  Court  of  G^rgia  in  Par- 
ker V.  Chnmbers,  34  Qa.  527.  may  be  deduced 
from  the  following  extract  from  that  decision: 


"  The  objection  that  no  evidence  was  submit- 
ted to  the  jury  to  prove  the  assent  of  the 
executor  to  the  legacy  to  Chloe  Parker  and  her 
children  cannot  be  sustained.  The  executor 
allowed  the  property  to  remain  in  the  possession 
of  the  tenant  for  life,  and  that  was  an  assent 
to  the  entire  legacy.  It  was  in  her  possession 
at  the  death  of  the  testator,  and  remained  there^ 
with  the  assent  of  the  executor  of  course. 

In  Jordan  v.  Thornton,  7  Ga.  520,  the  court 
observes:  "  It  was  further  claimed  before  the 
court  below  that  there  was  no  assent  to  the 
legacy  by  the  executor  proven,  and  there- 
fore the  plaintiff  had  no  right  of  action. 
The  court  held  that  assent  might  be  im- 
plied from  possession;  and  as  there  was  some 
evidence  of  possession,  both  in  the  tenant  for 
life  and  in  the  plaintiffs  after  her  death,  he  left 
that  question  to  the  jury.  And  this  view  of 
the  case  we  affirm.  Assent  to  a  leeacy  is  nec- 
essary to  enable  a  legatee  to  sue  at  law  for  his 
legacy.  It  is  not  necessary  to  show  an  expreas> 
assent;  it  may  be  implied  from  facts  ana  cir- 
cumstances. '  The  assent,  it  is  true,  must  be 
clear  and  unambiguous.  The  possession  of  the 
property  willed  does  make  out  a  clear  case  of 
assent  by  implication,  -citing  2  Wms.  Execu- 
tors, p.  986;  Mathews,  Presumptions,  267:  S 
Preston,  Abstr.  2d  ed.  145;  Riehardson  v.  Gif- 
ford,  1  Ad.  &  El.  52,  and  other  authorities. 

For  the  purposes  of  this  investigation  there- 
fore the  court  concludes  that  the  assent  to  this 
specific  legacy  was  made  by  the  executors. 

And  moreover  these  executors  may  not  be 
heard  to  deny  this.  It  is  in  evidence  that  one 
of  the  executors  took  a  benefit  under  the  will. 
He  thereby  received  certain  property  and  mort- 
gaged it  for  his  purposes.  That  mortgage  is 
m  evidence,  and  it  concludes  the  executor,  be- 
cause it  contains  recitals  which  show  that  the 
executor  relied  for  his  title  to  the  mortgaged 
property  upon  the  will  itself;  and  the  authori- 
ties seem  to  be  plain  and  conclusive,  that  be 
who  accepts  a  benefit  under  a  will  must  adopt 
the  whole  contents  of  the  instrument,  conform- 
ing to  all  its  provisions  and  renouncing  every 
right  inconsistent  with  it.  Hdiner  v.  Legion  of 
Honor,  78  Iowa.  245;  Eielidberger'*  Estate,  185 
Pa.  160;  SehoWs  App.  (Pa.)  17  All.  Rep.  206: 
Vanzant  v.  Bigham,  76  Ga.  759;  Taliaferro  v. 
Dap,  82  Va.  79. 

All  these  decisions  are  comparatively  recent, 
and  quite  a  number  of  others  might  be  cited  in 
support  of  that  proposition.  Indeed  the  statute 
law  of  this  State  seems  to  recognize  the  doc- 
trine without  qualification.  Ga.  Code,  pars. 
2456-8162. 

This  rule  would  seem  especially  applicable 


When  a  person  acoepts  a  legacy,  it  is  an  election 
to  stand  by  the  provisions  of  the  will.  Fulton  v. 
Moore,  2i6  Pa,  468;  Pennsylvaafa  L.  Ins.  Co.  v. 
Stokes.  61  Pa.  186. 

Courts  of  equity  adopt  the  rational  exposition  of 
the  will,  that  there  is  an  implied  condition  that  be 
who  accepts  a  benefit  under  the  instrument  shall 
adopt  tbe  whole,  conforming  to  all  its  provisions, 
and  renouncing  every  right  inconsistent  with  it. 
Story,  Bq.  81077. 

In  Wilbanks  v.  Wilbanks,  18  111.  19,  where  a  tes- 
tator devised  property  belonging  to  his  son  to  a 
third  person,  and  in  the  same  will  made  a  devise  to 
the  son,  it  was  held  that  the  son  must  either  relin- 
13  L.  R.  A. 


quish  his  claim  to  his  own  property  or  to  the  leg- 
acy,—that  the  son  might  elect  which  he  would  take» 
but  he  would  be  concluded  by  his  election.  This 
decision  was  based  on  the  rule  established  by  the 
authorities,  that  a  devisee  could  not  at  tbe  same 
time  take  under  a  wHl  and  contrary  to  it.  The 
doctrine  of  election  fagain  arose  in  Brown  v.  Pit- 
ney, ap  HI.  468,  and  after  referring  to  the  authorities 
bearing  upon  the  question,  it  was  held  **that  tbe 
beneficiary  under  a  will  cannot  insist  that  the  pro- 
visions in  his  favor  shall  be  executed  and  those  to 
his  prejudice  annulled,— be  must  accept  tbe  instru- 
ment in  its  entirety  or  not  at  alL*^ 
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where  tbe  legat€e  is  also  an  executor,  who 
qualifies  solemnly  as  such,  to  execute  the  will, 
and  therefore  the  entire  will. 

It  is  clear,  therefore,  that  there  was  an  as- 
sent to  this  specific  legacy,  and  it  is  equally 
clear  that  the  assent  was  distinctly  and  definite- 
ly made  with  all  of  its  legal  effectiveness  before 
the  date  of  judgment,  upon  which  the  plaintiff 
at  common  law,  and  defendant  here,  relies  for 
the  enforcement  of  his  rights,  and  that  J.  W. 
Schley,  the  executor,  taking  a  benefit  under  the 
will,  may  not  be  heard  to  deny  this.  It  will 
follow,  therefore,  that  if  the  plaintiff  in  the 
execution  seeks  to  subject  this  specific  legacy, 
assented  to,  as  we  have  seen  by  tbe  executor, 
to  the  payment  of  his  debt,  he  must  adopt  a 
proceeding  other  than  that  to  which  he  has  re- 
sorted. The  case  of  Baker  Covnty  v.  Mere- 
land,  20  Ga.  146.  is  we  think  sufiScient  author- 
itv  for  this  proposition.  The  court,  JvsHce 
McDonald  delivering  the  opinion,  in  that  case, 
makes  this  announcement:  *' This  is  a  pro- 
ceeding at  law  to  subject  to  the  payment  of  a 
judgment  against  tbe  administrator  obtained  in 
18d4,  a  negro  man  who  had  been  distributed  in 
1848  to  the  claimant  who  was  one  of  the  heirs- 
at-law  of  defendant's  estate.  If  the  legal  lien 
of  the  judgment  upon  the  property  had  not  at- 
tached before  the  distribution  it  is  not  subject 
thereto,  unless  there  was  fraud  in  the  distribu- 
tion. If  the  suit  on  which  the  judgment  was 
rendered,  was  pending  at  the  time  of  the  dis- 
tribution, the  question  whether  the  distribution 
was  made  to  delay  and  hinder  the  creditor  in 
the  collection  of  his  debt  ought  to  have  been 
submitted  to  the  jury.  But  the  record  discloses 
no  such  fact. 

There  is  no  legal  reason  why  the  legal  title 
of  the  claimant  to  the  property  which  had 
passed  to  him  without  fraud  nearly  six  years 
before  should  be  disturbed  by  the  judgment. 
This  propertv  is  unquestionably  liable,  ratably, 
to  pay  the  plaintiff's  judgment,  if  the  adminis- 
trator has  not  assets  or  is  not  solvent;  but  it  must 
be  subjected  by  a  different  kind  of  proceeding 
before  a  tribunal  that  can  bring  all  the  heirs  of 
)he  estate  before  it,  and  compel  those  who  are 
solvent  to  contribute,  ratably  to  the  payment 
If  some  are  solvent,  those  who  are  able  to  pay 
may  be  compelled  to  contribute  to  the  extent  of 
the  assets,  if  necessary,  received  by  them." 

It  follows,  therefore,  we  think  conclusively, 
that  the  plaintiff  here  has  no  right  to  single  out 
this  specific  legacy  and  fasten  his  entire  debt 
upon  that.  The  judgment  should  have  been 
under  the  pleading  **de  bonis  testataris"  Wms. 
Exrs.  1888,  1889;  Ga.  Code,  8578. 

Specific  legacies  are  favorites  of  tbe  law. 
When  no  specific  provision  is  made  for  the  pay- 


ment of  the  testator's  debts  in  the  will,  tbe  per- 
sonal estate  is  primarily  liable.  If  that  is  in- 
sufficient a  lapsed  devise  may  be  applied  thereto, 
and  if  debts  still  remain  specific  devises  must 
contribute  pro  rata,  Morse  v.  Hayden,  82  Me. 
227;  Ruston  v.  Button,  2  U.  8.  2  Dall.  245,  1 
L.  ed.  866. 

It  appears  that  this  property  was  returned 
for  taxes  by;  the  plaintiff  for  seventeen  or 
eighteen  years,  and  it  appears  that  the  execu- 
tors were  absolutely  silent  about  it,  although 
they  were  obliged  to  make  an  inventory  of  the 
real  property  lying  outside  of  the  County  of 
Chatham,  in  which  their  executorship  was 
located.  We  have  the  testimony  of  the  ordi- 
nary of  Chatham  County  that  they  made  no 
return  whatever  to  this  property,  and  these 
facts  are  all  material.  On  the  final  trial  of 
this  case  an  interesting  question  will  arise  also, 
upon  the  proposition  of  plaintiffs  that  this 
creditor  could  not  now  subject  a  specific  legacy 
to  the  payment  of  his  debt  because  of  an  al- 
leged collusion  on  his  part  with  the  executors. 
He  is  seeking  to  enforce  the  judgment,  not 
against  tbe  executors,  and  there  is  some  evi- 
dence which  seems  to  indicate  it  was  understood 
that  the  executors  would  be  relieved  from  the 
lien  of  this  judgment.  We  are  not  prepared 
to  say  how  important  the  question  is  at  this 
time,  but  if  it  be  true  that  the  executors  have 
been  relieved  from  liability  upon  this  judg- 
ment, it  may  become  quite  important  to  tbe 
rights  of  the  plaintiff  in  execution,  who  is  the 
defendant  in  this  bill.  The  judgment  was 
taken  against  the  executors  as  such,  and  that  is 
conclusive  of  assets.  This  is  so  held  in  De- 
mere  V.  Seranion,  8  Ga.  47. 

The  general  estate,  as  we  have  seen,  would 
be  first  liable  to  pay  the  debts,  and  if  the  exec- 
utors have  permitted  a  devastavit  as  to  the 
general  estate  of  William  Schley,  which  would 
be  in  the  first  instance  liable  for  this  debt,  it 
would  be  perhaps  quite  important  to  determine 
whether  their  individual  estate  would  not  be 
liable  rather  than  a  specific  legacy  which  they 
had  assented  to. 

There  are  several  other  questions  which  have 
been  presented  in  argument,  but  the  court  has 
indicated  enough  to  justify  in  its  opinion  the 
conclusion  that  this  is  a  case  which  should  be 
inquired  into  more  carefully  upon  sworn  testi- 
mony, taken  in  the  usual  manner  in  equity  and 
upon  fuller  consideration.  It  is  not  one  of 
those  cases  which  should  be  disposed  of  on  a 
preliminary  bearing. 

We  think,  thereiore,  that  the  injunction  re- 
straining the  sale  under  execution  should  be  made 
permanent,  and  the  case  proceed  as  usual  in 
I  equity. 
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Helena  SCHULTZ  et  al.,  Plffs.  in  Err,, 

V. 

John  S.  BYERS.* 

(-...N.J.L.-..) 

*Z!zeaTatioB  hy  aa  owner  on  his  own 

*Head  note  by  Scuddsr,  J, 


laAd  at^oining  another's  bntldtng,  caus- 
ingr  damaRe,  without  his  knowledge,  or  previous 
notice  to  him,  is  evidence  of  want  of  care  in  doing 
the  work. 

(Magie,  J.,  dissents.) 
(August  10, 1891.) 


NOTB.— Dutyo/oimerifi  moMndFoceaiHXtiotw.      I  legitimate  purpose,  even  though   the   bouse  be 

One  cannot,  by  erecting  a  building  near  the   thereby  ruined.    Kadollff  v.  Brooklyn,  4  N.  Y.  201; 

extremity  of  his  own  land,  deprive  the  adjoining    Qulncy  v.  Jones,  76  111.  837;  Koath  v.  Drisooll,  20 

owner  of  the  right  of  digg^g  in  his  own  soli  for  a  '  Conn.  588.    See  Callender  v.   Marsh,  1  Pick.  434; 
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ERROR  to  the  Circuit  Court  for  Hudson 
Counter  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
af^es  for  injuries  to  plaintiffs'  building,  which 
were  alleged  to  have  resulted  from  defendant's 
negligence  in  making  excavations  on  his  ad- 
joining property.    Beceraed. 

Statement  by  Scudder,/..* 

The  plaintiffs,  Helena  Schultz  and  Valentine 
Schultz,  were  the  owners  of  a  lot  of  land  in 
Bayonne,  Hudson  County,  upon  which  there 
was  a  building  erected  on  brick  piers  set  from 
three  feet  to  three  feet  and  a  half  in  the 
ground.  The  defendant,  who  owned  the  ad- 
joining land,  excavated  to  the  depth  of  seven 
feet,  within  three  or  four  inches  of  the  plain- 
tiffs' building,  and  erected  a  house  thereon. 
The  excavation  by  the  defendant,  within  the 
line  of  his  own  land,  caused  the  building  of 
the  plaintiffs  to  sink,  and  it  was  weakened, 
cracked,  and  injured.  There  was  iudgment  of 
nonsuit,  and  exceptions,  on  which  errors  are 
assigned. 

Mr,  W.  W.  Anderson  for  plaintiffs  in 
error. 

Mr.  De  Witt  Van  Buskirk  for  defendant 
in  error. 

Scudder,  J.,  delivered  the  opinion  of  the 
court: 

The  declaration  is  framed  on  the  idea  that 
the  plaintiffs'  land,  dwelling-house,  and  build- 


ing were  entitled  to  support  bv  the  adjacent 
land  of  the  defendant,  and  that  by  wrongfuUy 
digging  away  and  removing  such  support  the 
damage  complained  of  was  caused,  whereby  a 
right  of  action  accrued.  A  demurrer  was  filed 
to  this  declaration,  but  it  appears  to  have  been 
waived,  and  the  cause  was  tried  on  a  plea  of 
the  general  issue  and  proofs.  With  this  form 
of  pleading,  leaving  the  declaration  unaltered, 
there  is  difficulty  in  holding  the  case  in  court 
to  determine  the  exact  cause  of  controversy 
between  these  parties.  But  as  the  court  at  the 
circuit  heard  and  decided  the  cause  as  if  the 
pleadings  were  amended  to  present  the  issue, 
and  the  question  is  important,  it  will  be  con- 
sidered as  it  was  there  tried  and  decided.  It 
is  almost  unnecessary  to  say  that  the  juxtapoai- 
tion  of  lands  gives  no  right  of  support  to 
buildings  erect^  thereon,  unless  conferred  by 
grant,  conveyance,  or  statute.  As  this  is  a  case 
of  recent  erection  of  the  building  alleged  to 
havfe  been  injured,  the  question  of  prescription, 
or  lapse  of  time  sufficient  to  infer  a  grant  or 
conveyance,  does  not  arise,  nor  has  such  right 
ever  been  conceded  in  our  courts.  The  princi- 
ple of  the  lateral  support  of  lands  and  build- 
ings was  settled  in  this  State  by  the  case  of 
MeOuire  v.  Grant,  25  N.  J.  L.  866(1856).  As 
to  land  in  its  natural  condition,  there  is  a  right 
to  such  support  from  the  adjoining  land;  as  to 
buildings  on  or  nearthe  boundary  line,  injured 
by  excavating  on  the  adjoining  land,  there  is 
no  right  of  action,  in  the  absence  of  improper 
motive,  or  of  carelessness  in  the  execution  of 


Wyatt  V.  Harrison,  8  Barn.  &  Ad.  871;  Greenleaf  v. 
Francis,  18  Pick.  117. 

A  landowner  has  no  ri«rht  to  require  the  adjacent 
owner  to  desist  or  refrain  from  improving  his  own, 
for  his  beneilt  or  security.  Bellows  v.  Saokett,  15 
Barb.  101.  See  Partridge  v.  SootU  8  Mees.  ft  W.  220; 
Acton  V.  Blundell,  ]2  Mees.  ft  W.  85S. 

For  an  excavation  causing  an  injury  to  the  soil  in 
its  natural  state  an  action  would  lie;  but  without 
proof  of  a  right,  by  grant  or  prescription,  in  the 
plaintiff,  or  of  actual  negligence  on  the  part  of  the 
defendant,  no  action  would  lie  for  an  injury  to 
buildings  by  excavating  adjoining  land  not  pre- 
viously built  upon.  Oilmore  v.  DriscoU,  122  Mass. 
207.  See  Hay  v.  Oohoes  Co.  2  N.  Y.  169;  Hichart  v. 
Scott,  7  Watts,  400;  Richardson  v.  Vermont  Cent.  R. 
Co.  25  Vt.  485;  Beard  v.  Murphy,  87  Vt  W:  Shrieve 
V.  Stokes,  8  B.  Mon.  463;  Charless  v.  Rankin,  22  Mo. 
M6;  McGuire  v.  Grant,  25  N.  J.  L.  862;  Massey  v. 
Goyder,  4  Gar.  ft  P.  161;  Humphries  v.  Brogden,  12 
Q.  B.730;  Gayfordv.Nicholl8,eBzch.  702. 

The  opinion  of  a  witness  whether  ordinary  car^ 
or  diligence  is  used  in  digging  or  excavating  an 
adjoining  lot  is  not  proper  testimony.  Rogers  v. 
Rhodeback,  5N.  Y,  Legal  Obs.  886. 

Ail  which  can  be  claimed  is  that  the  adjacent 
owner  shall  not  so  dig  upon  bis  land  as  that  that  of 
his  neighbor  shall  fall  into  his  pit.  If  the  weight  of 
buildings  of  late  erected  by  his  neighbor  on  the 
land  cause  it  to  slide,  when  of  its  own  weight  it 
would  not,  there  is  no  claim  for  redress.  Marvin 
V.  Brewster  Iron  Mln.  Co.  66  N.  Y.  566. 

A  land  proprietor  has  a  right  to  assume  that  the 
soil  of  which  he  is  the  owner  shall  be  allowed  to  stand 
In  its  natural  state;  and  any  interference  with  that 
right  constitutes  an  actionable  wrong  without  ref- 
erence to  the  question  of  negligence.  Richardson 
V.  Vermont  Cent.  B.  Co.  tupra:  Wild  v.  Mlnlsterley, 
2  Rolle,  Abr.  665;  Foley  v. Wyeth,  2  Allen,  181,  Hum- 
phries v.  Brogden,  Hay  v.  Cohoes  Co.,  and  MoGulre 
V.  Grant,  tvpra. 
13L.  R.A. 


Where  the  complainant  has  himself  erected 
weighty  structures  upon  his  own  property,  and  an 
abutting  owner  in  attempting  to  do  likewiw  causes 
damage  and  loss,  the  complsilnt  is  remediless  as  he 
has  directly  contributed  to  the  cause  of  Uie  injury. 
To  recover  he  must  aver  and  prove  negilgonoe  and 
want  of  skill  on  the  part  of  the  adjoining  owner. 
Washb.  Easem.  S  444:  Charless  v.  Rankin,  22  Mo.  666; 
Lasala  v.  Holbrook,  4  Paige,  109,  8  L.  ed.  880:  ElUot 
V.  Northeastern  R.  Co.  10  H.  L.  Gas.  388:  Panton  v. 
Holland,  17  Johns.  OS;  Beard  v.  Murphy,  STYUW. 

A  man  In  digging  upon  his  own  land  is  to  have 
regard  to  the  position  of  his  neighbor's  land,  and 
the  probable  consequences  to  his  neighbor,  tf  he 
digs  too  near  his  line;  and  if  he  disturbs  the 
natural  state  of  the  soil,  he  shall  answer  in  damages; 
but  he  is  answerable  only  for  the  natural  and  neces- 
sary con8equenci>s  of  his  act,  and  not  for  the  value 
of  a  house  put  upon  or  near  the  line  of  his  neighbor. 
Thurston  v.  Hancock,  12' Mass.  228. 

The  injury  usually  consists  in  depriving  the  owner 
of  a  part  of  the  soil  to  which  his  right  was  absolute. 
No  degree  ot  care  in  the  excavation  by  the  pit- 
owner  would  Justify  the  transfer  of  a  portion  of 
another  man's  land  to  his  own.  Hay  v.  Cohoes  Co. 
2N.Y.16S. 

The  right  of  hiteral  support  extends  only  to  the 
soil  in  its  natural  condition.  Northern  Transp. 
Co.  of  Ohio  V.  Chicago,  00  U.  S.  636, 26  L.  ed.  836. 

It  must'be  regarded  as  an  incident  to  the  land, 
naturally  attached  to  the  soil.  Farrand  v.  Mar- 
shall, 10  Barb.  883. 

Such  right  does  not  extend  where  the  owner, 
by  building  or  otherwise,  has  increased  the  lateral 
pressure  upon  the  adjoining  soil.  People  v.  Canal 
Board,  2  Thomp.  ft  C.  277. 

The  topics  of  "The  Reciprocal  Easement  of  Lat- 
eral Support,**  and  ^'HTitle  in  Party-wall  and  Bight 
to  Strengthen  and  Elevate,**  are  the  subjects  of 
extended  treatment  in  Ray  on  Negligence  of  Im- 
posed Duties,  180. 
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the  work.  This  is  the  law  as  established  by 
the  cases  prior  to  that  decision.  It  has  re- 
maiDed  the  tmquestioDed  law  in  this  State  since 
that  time,  and  it  has  been  confirmed  by  many 
cases  since  in  other  courts.  Some  of  the  most 
recent  are  very  valuable  for  reference,  notably 
Gilmore  v.  DriscoU,  122  Mass.  190;  Dalton  v. 
Angus,  L.  R.  6  App.  Cas.  740,  L.  R.  3  Q.  B. 
Div.  85,.  where  a  most  thorough  examination 
of  the  subject  will  be  found.  Although  this 
law  seems  to  give  the  owner  of  a  building  put 
upon  his  own  land,  in  a  manner  most  advan- 
tageous and  sometimes  necessary  to  make  it 
available  for  his  use,  especially  in  a  closely 
built  city,  but  little  protection  against  the 
choice  or  caprice  of  another  who  may  own  the 
adjoining  land,  yet  it  will  be  observed  he  is  not 
entirely  without  protection.  Neither  can  say, 
"  It  is  lawful  for  me  to  do  what  I  will  with  niy 
own,"  as  has  been  sometimes  loosely  stated  in 
discussing  this  subject,  and  that  it  is  a  man's 
follv  to  build  near  the  dividing  line  between 
bis  land  and  that  of  his  neighbor,  for  it  is  more 
frequently  his  necessity  that  compels  him  to  do 
80.  The  rights  of  the  parties  are  equal,  and 
are  subject  to  modification  by  the  conflicting 
right  of  each  other.  Our  Statute  relating  to 
party  walls  (Revision,  809),  shows  that  in  some 
cases  it  has  been  thought  necessary  to  fix  au- 
thoritatively the  mutual  concessions  and  limita- 
tions in  the  rights  of  adjoining  landowners. 
This  Statute  only  applies  where  the  excavation 
is  more  than  eight  feet  in  depth,  while  in  this  case 
the  digging  is  but  seven  feet  deep;  but  it  is  a 
recognition  of  the  reciprocal  right  and  duty 
which  sometimes  grow  out  of  the  mere  vici- 
nage of  property.  The  maxim,  sic  utere  tuo  ut 
ahenum  non  ksdas,  is  often  invoked  in  such 
cases,  and  is  of  very  wide  application.  In  this 
case  the  limitation  of  this  principle  is  that,  if 
the  owner  of  adjoining  land  would  dig  down 
beside  the  foundation  of  his  neighbor's  house, 
he  must  exercise  his  right  to  do  so,  not  careless- 
ly, but  cautiously.  There  was  no  proof,  or 
offer  to  prove,  at  the  trial,  that  the  defendant 
was  negligent  in  digging  his  cellar,  whereby  the 
plaintiff's  house  was  caused  to  settle,  and  the 
walls  to  crack,  beyond  the  mere  fact  that  this 
was  the  result.  This  result  alone  was  not  suf- 
ficient, for  it  may  have  been  caused  by  defects 
in  the  plaintiffs'  house.  The  special  ground  of 
complaint  is  that  it  was  done  without  the 
knowledge  of  the  plaintiffs,  and  without  notice 
to  them,  by  which  they  might  have  been 
enabled  to  protect  their  property.  It  is  argued 
that  the  defendant  thereby  took  upon  himself 
the  whole  risk  of  injury  to  the  building.  The 
question  whether  such  omission  to  give  notice, 
under  the  circumstances  stated,  is  evidence  of 
carelessness  in  the  execution  of  the  work,  is  an 
important  one,  and  it  cannot  be  said  to  be  defi- 
nitely settled.  The  case  most  frequently  cited 
in  this  country  in  favor  of  requiring  such  no- 
tice is  Lasala  v.  Holbrook,  4  Paige,  160-178,  8 
L.  ed.  800-802  (1838).  In  this  case  Chancellor 
Walworth,  while  aflflrming  the  right  of  the 
owner  of  adjacent  land  to  excavate  for  im- 
provement on  his  own  land,  using  ordinary 
care  and  skill,  without  incurring  damages  for 
injury  to  a  building  supported  thereby,  says : 
•*  Prom  the  recent  English  decisions  it  appears 
that  the  party  who  is  about  to  endanger  the 
building  of  his  neighbor  by  a  reasonable  im-^ 
13  L.  R.  A. 


provement  on  his  own  land  is  bound  to  give 
the  owner  of  the  adjacent  lot  proper  notice  of 
the  intended  improvement,  and  to  use  ordinary 
skill  in  conducting  the  same."  He  cites  Pe^^ 
ton  V.  London,  0  Barn.  &  C.  726,  4  Man.  &  R. 
625;  WalUrs  v.  Pfeil,  1  Mood.  &  M.  862; 
Massey  v.  Ooyder,  4  Car.  &  P.  161.  In  Peyton 
V.  London  it  was  held  that  the  plaintiff  could 
not  recover,  because  the  defendant  had  not 
given  notice  of  his  intention  to  pull  down  his 
supporting  house,  that  not  being  alleged  in  the 
declaration  as  a  cause  of  the  injury.  Lord 
Tenterden  says,  because  of  the  failure  to  allege 
want  of  notice,  the  action  cannot  be  maintained 
upon  the  want  of  such  notice;  supposing  that, 
as  a  matter  of  law,  the  defendants  were  t>ound 
to  give  notice  beforehand,  upon  which  point  of 
law  we  are  not  in  this  case  called  to  give  any 
opinion.  In  Mauey  v.  Qoyder,  where  notice 
was  given  to  the  occupier  of  adjoining  premi- 
ses of  an  intention  to  pull  down  and  remove 
the  foundation  of  a  building,  it  was  held  that 
be  was  only  bound  to  use  reasonable  and  ordi- 
nary care  in  the  work,  and  not  to  secure  the 
adjoining  premises  from  injury.  In  Chadvdek 
V.  Trower,  6  Ring.  N.  C.  1, 8  Scott,  1  (1830),  it 
was  decided  in  the  exchequer  chamber  that  the 
mere  circumstance  of  juxtaposition  does  not 
render  it  necessary  for  a  person  who  pidls 
down  a  wall  to  give  notice  of  his  intention  to 
the  owner  of  an  adjoining  wall.  This  case  was 
first  considered  m^Trmcer  v.  Chadvnck,  3  Bing. 
N.  C.  884,  and  cited  in  Smith  v.  Tanner,  2 
Scott,  N.  R.  77,  and  Chadwick  v.  Trower,  5 
Scott,  N.  R.  110.  In  the  argument,  when  it 
was  urged  that,  if  it  be  a  duty  imposed  on  a 
party  not  to  do  work  so  incautiously  as  to  in- 
jure his  neighbor's  rights,  and  it  is  clearly  a 
want  of  proper  caution  to  omit  giving  such 
notice  as  may  enable  the  neighbor  to  take 
steps  for  his  own  security,  Parke,  />.,  replied: 
"  'The  duty  of  giving  notice  in  such  cases  seems 
to  be  one  of  those  duities  of  imperfect  obliga- 
tion which  are  not  enforced  bj'the  law.".  But 
if  it  be  a  duty  affecting  property  rights,  and 
the  breach  causes  damage,  it  would  seem  that 
the  law  must  afford  a  remedy.  In  Brown  v. 
Windsor,  1  Cromp.  &  J.  20,  (Sarrow,  B.,  said: 
"  There  may  be  cases  where  a  man,  altering  his 
own  premises,  cannot  support  his  neighbor's, 
and  the  support,  if  necessary,  must  be  supplied 
elsewhere.  In  such  case  he  must  give  notice, 
and  then,  if  an  injury  occur,  it  would  not  be 
occasioned  by  the  party  pullinff  down,  but  by 
the  other  party  neglecting  to  take  due  precau- 
tion. 

There  are  no  later  cases  that  I  have  found  in 
the  English  courts  which  change  the  rule  giv- 
en in  Uhadmck  v.  Trower,  and  that  is  therefore 
supposed  to  be  the  present  law  in  England  re- 
lating to  this  subject,  though  the  cases  above 
cited  refer  to  support  by  adjoining  buildings. 
There  are  very  few  cases  in  our  country  which 
bear  directly  on  this  point.  Shafer  v.  'Wihon^ 
44  Md.  268,  is  most  frequently  referred  to,  after 
Lasala  v.  Holbrooke  above  cited.  It  is  there 
said  that  notice  to  one's  neighbor  of  an  inten- 
tion to  make  a  contemplated  improvement  of 
property  would  seem  to  be  a  reasonable  pre- 
caution in  a  populous  citv,  where  buildings  are 
necessarily  required  to  oe  contiguous  to  each 
other,  and  improvements  made  by  one  proprie- 
tor, however   skillfully  conducted,  may   be 
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attended  with  disastrous  results  to  bis  neigh- 
bors, who  ought  to  have  the  opportunity  to 
I)rotect  themselves  and  property.  To  the 
ike  effect  is  Beard  v.  Murphy,  87  Vt. 
101.  Chancellor  Kent  (3  Com.  437)  has  quoted 
the  case  of  iMsala  y.  Holbrook,  and  this  has 
been  referred  to  in  Shafer  v.  Wifson  and  else- 
where. Wasbb.  Easem.  434,  435;  Shearm. 
&  Redf.  Neg.  497;  1  Thomp.  Neg.  276;  and 
other  text-books, — cite  these  cases,  and  from 
such  quotations  it  is  impossible  to  determine 
how  far  the  reauirement  of  notice  has  passed 
into  the  general  law  of  the  courts  in  this  coun- 
try. None  of  these  cases  are  of  binding  au- 
thority in  this  court,  and,  in  a  case  of  doubt 
like  this,  we  should  seek  for  that  result  which 
is  most  reasonable  and  just.  Where  the  dan- 
ger of  loss  in  doing  a  legal  act  is  not  equally 
balanced,  we  should  lean  to  that  side  which 
most  needs  protection.  Here  a  mere  notice, 
which  can  cause  but  little  trouble  to  one  who  is 
honestly  exercising  his  right  of  excavating  his 
land  next  to  his  ueighl)or8  house  may  enable 
the  receiver  of  notice  to  shore  or  prop  his  wall 
to  prevent  its  falling,  or  it  may  lead  to  some 
arrangement  by  which  neither  will  be  injured. 
It  is  more  than  a  mere  neighborly  courtesy  to 
give  such  notice,  because  it  involves  the  nght 
of  one  mau  to  assert  his  right,  regardless  of 
the  injury  he  may  cause  to  his  neighbor  with- 
out such  warning.  The  manner  of  giving  no- 
tice may  be  only  such  as  is  reasonable  under  the 
circumstances,  either  to  the  owner  of  the  prop- 
erty, or,  if  there  be  difficulty  in  finding  or  serv- 
ing it  on  him,  then  it  may  be  ffiven  to  the  tenant 
or  occupant  who  is  interested  in  protecting  the 
property.  Where  it  can  be  shown  that  such 
owner  had  knowledge  of  the  improvement  that 
was  about  to  be  made,  it  would  not  be  neces- 
sary to  prove  a  formal  notice  given  to  him. 

In  this  view  of  the  case,  there  was  error  in 
rejecting  the  evidence  which  was  offered  to 
show  that  the  defendant  gave  no  notice  to  the 
plaintiffs  of  his  intention  to  excavate  the  land 
adjoining  the  house  of  the  plaintiffs;  and  the 
judgment  will  be  reversed, 

Magrio*  <^>>  dissenting: 

The  question  in  this  case  is  whether  the 
owner  of  an  urban  lot,  who,  in  excavating  its 
soil  for  a  lawful  purpose  and  in  a  manner  not 
in  itself  negligent,  has  caused  to  settle  a  build- 
ing erected  on  the  adjoining  lot,  and  deriving 
support  from  such  soil  without  having  acquired 
any  right  to  such  support,  is  liable  to  an  action 
for  the  injury,  merely  because  he  had  given  no 
previous  notice  to  the  owner  of  the  building  of 
the  intended  excavation.  The  solution  of  the 
question  is  of  great  importance,  and,  as  I  have 
the  misfortune  to  differ  from  the  majority  of 
the  court,  I  deem  it  my  duty  to  give  my  reasons 
for  my  dissent.  From  a  very  early  period  ju- 
dicial consideration  has  been  given  to  the  right 
of  support  to  soil  in  its  natural  state,  and  to 
artificial  structures  erected  thereon,  by  the  soil 
of  adjacent  or  subjacent  lands.  A  complete 
review  of  the  course  of  decisions  in  England 
can  be  found  in  the  opinions  of  Baron  Pollock 
in  Dalton  v.  Angus,  L.  R.  6  App.  Cas.  740,  and 
of  Chirf. Justice  Gray  in  GUmorey,  DriscoU,  122 
Mass.  199.  It  is  thereby  thoroughly  settled 
as  the  law  of  Great  Britain  that  the  imoisturbed 
maintenance  by  an  owner  of  a  building  erected 
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on  the  confines  of  his  land,  and  supported  by 
the  soil  of  adjacent  lands,  for  a  period  requisite 
to  make  title  by  adverse  possession,  will  estab- 
lish in  such  owner  a  right  to  that  support. 
While  there  are  conflicting  views  as  to  the  legal 
source  and  character  of  the  right  (DaUon  v. 
Angus,  supra),  all  agree  that,  once  acquired » 
the  right  cannot  be  invaded  by  removal  of  the 
supporting  soil,  without  liability  for  the  result- 
ing damage.  Whether  this  doctrine  is  obliga- 
tory upon  us,  or  has  been  adopted  in  this  coun- 
try, may,  perhaps,  be  open  to  question.  The 
analogous  doctrine  respecting  the  acquisition 
of  rights  by  ''ancient  lights"  has  been  doubted 
and  denied.  Hayden  v.  Butcher,  81  N.  J.  Eq. 
217. 

But  it  is  unnecessary  to  express  any  opinion 
on  the  subject,  for  in  the  case  in  hand  plaintiffs 
had  not,  by  length  of  maintenance  of  their 
house,  aoQuired  any  right  of  lateral  support,  if 
they  could  have  done  so.  But  it  is  settled  by 
the  general  concurrence  of  courts  administer- 
ing the  common  law  that,  when  a  building  od 
the  land  of  its  owner  derives  actual  support 
from  the  soil  of  adjacent  land  of  another  own- 
er, but  has  acquired  no  rigbt  to  such  support, 
the  latter  owner  may,  for  any  lawful  purpo6«, 
excavate  and  remove  his  supporting  soil  with- 
out any  liability  for  injury  occasioned  thereby 
to  the  building,  provided  he  does  not  act  wan- 
tonly, or  without  the  exercise  of  due  care  and 
prudence.  In  the  case  before  us,  the  excava- 
tion was  for  a  lawful  purpose,  and  liability  for 
the  injury  occasioned  will  only  attach  to  the 
owner  if  liis  act  in  excavating  was,  in  the  eye 
of  the  law,  negligent.  Negligence  is  the  want 
of  that  care  which,  under  the  circumstances,  is 
due.  As  the  only  negligent  act  charged  is  the 
lack  of  notice,  the  question  before  us  resolves 
itself  into  this,  viz.,  whether  it  was  defendant's 
duty  to  give  notice  of  his  excavation  to  plain- 
tiff's. If  so,  a  breach  of  that  duty  would  con- 
stitute negligence.  No  such  duty  has  b<^a 
attempted  to  be  imposed  by  statute.  The  "Act 
to  regulate  party -walls"  is  not  applicable. 

The  contention  is  that  the  duty  arose  out  of 
the  juxtaposition  of  the  lands,  and  the  applica- 
tion of  the  maxim  sic  utere  tuo  ut  alienum  non 
IcBdas.  But  it  must  be  remembered  that  the 
conflicting  interests  of  the  parties  arose,  not 
from  the  mere  juxtaposition  of  their  lands,  but 
from  the  erection  of  a  building  by  one  owner, 
supported  by  the  soil  of  the  other  owner,  with- 
out having  acquired  a  right  to  such  support. 
In  making  such  erection,  the  owner  oi  the 
building  must  be  deemed  to  have  full  knowl- 
edge that  the  supporting  soil  can  be  lawfully 
removed.  Can  his  act  restrict  the  right  of  the 
other  owner  to  remove  the  soil,  and  impose  on 
the  latter  the  duty  of  giving  notice  of  what  it 
is  admitted  he  may  lawfully  do?  If  the  act  is 
an  actionable  wrong,  or  if  the  maintenance  of 
the  buildine  will,  by  lapse  of  time,  ripen  into 
an  indefeasible  right,  it  seems  to  border  on  the 
absurd  to  say  that  the  owner  of  the  land  in- 
jured, or  threatened  with  injury,  may  not 
interrupt  the  running  of  the  claim  by  removing 
the  support  improperly  claimed,  without  the 
necessity  of  giving  previous  notice  to  him  who 
is  attempting  to  liurden  the  land  by  such  an 
easement  or  right.  But  if  the  act  Is  neither 
actionable  nor  capable,  by  continuance,  of  cre- 
ating an  easement  of  support,  or  right  of  that 
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nature,  yet  as  to  the  adjoiDing  owner  it  is 
without  authority «  and  it  is  unreasonable,  in 
my  judgment,  to  permit  such  an  act,  know- 
ingly done,  to  impose  on  the  adjoining  owner 
S)sitive  obligations  restrictive  of  his  rights, 
e  who  knowingly  burdens  the  soil  of  another 
with  the  support  of  his  building,  without  rii^ht, 
must  in  reason  be  deemed  (o  take  the  risk  of 
the  owner  removing  the  supporting  soil,  and  to 
be  prepared  to  protect  his  interest  b^  his  own 
vigilance.  He  cannot,  by  such  act,  impose  on 
his  neighbor  the  duty  of  being  vigilant  for 
him.  The  maxim.  He  utere  tuo,  forbids  the 
exercise  of  one's  rights  so  as  to  injure  the  rights 
of  others.  But  the  removal  of  supporting  soil, 
under  the  supposed  circumstances,  injured  no 
right,  for  none  had  been  acquired.  The  maxim 
no  doubt  forbids  the  negligent  use  of  one's 
rights  to  the  injury  of  the  rights  of  others. 
This  negative  obligation  is  in  my  judgment  the 
bound  of  the  duty  imposed  in  the  case  before 
us.  The  owner,  in  excavating,  as  he  has  a 
ri^ht  to  do,  is  under  a  duty  to  do  the  work 
with  care  and  prudence,  so  as  to  do  no  unneces- 
sary injury  to  the  right  of  the  owner  of  the 
building  in  its  support  on  his  own  land.  A 
failure  to  perform  this  duty  will  be  negligence, 
but  negligence  cannot  be  predicated  of  a  fail- 
ure to  ^ive  notice,  for  such  a  duty  is  not  laid 
upon  him.  The  argument  in  behalf  of  plain- 
tiff seems  to  me  to  confound  the  rules  of 
neighborly  courtes)r  with  the  rules  of  law. 
Politeness  to  a  neighbor  might  dictate  the 
jpving  of  notice  to  him  in  many  instances 
where  the  law  would  not  require  any.  What 
we  settle  in  this  case  is  a  rule  of  law  to  govern 
an  owner  of  land  in  the  use  of  his  undoubted 
rights  therein. 

But  it  is  said  that  the  doctrine  contended  for 
is  established  by  authority.  Among  the  many 
litij^ated  cases  on  the  subiect  of  lateral  support, 
which  engaged  the  English  courts  before  the 
separation  of  this  country,  none  has  been  dis- 
covered in  which  this  doctrine  has  been  even 
hinted  at.  In  1838,  C/ianeeUor  Walworth,  in 
dealing  with  a  case  not  involving  this  question, 
made  this  statement,  viz.:  "From  the  recent 
English  decisions,  it  appears  that  the  party 
who  is  about  to  endanger  the  building  of  a 
neighbor  b^  a  reasonable  improvement  on  his 
own  land  is  bound  to  pre  the  owner  of  the 
adjacent  lot  proper  notice  of  the  intended  im- 
provement." Lasala  v.  Holbrooke  4  Paige,  169, 
8  L.  ed.  890.  To  support  this  statement  he 
cites  Peyton  v.  London ,  9  Bam.  &  C.  725; 
WdlUrB  V.  Pfeil,  1  Mood.  &  M.  862,  and 
M<usey  v.  Ooyder,  4  Car.  &  P.  161.  All  these 
cases  were  decided  in  1829.  I  think  it  can  be 
shown  that  this  statement  of  Chancellor  Wal- 
worth is  the  sole  basis  of  the  claim  that  the 
doctrine  contended  for  is  established  by  au- 
thority. The  independent  opinion  of  that  emi- 
nent jurist  would  go  far  to  establish  the 
doctrine,  but,  as  has  been  seen,  no  opinion  was 
called  for,  and  none  was  expressed  by  him. 
Moreover,  the  cases  referred  to  do  not  support 
his  statement.  In  Peyton  v.  London,  Lord 
Teuterden,  after  adverting  to  the  fact  that  the 
declaration  did  not  charge  a  want  of  notice  of 
taking  down  the  house  whereby  the  alleged 
injury  was  caused,  added :  ' '  Therefore,  in  our 
opinion,  the  action  cannot  be  maintained  upon 
the  want  of  such  notice,  supposing  that,  as 
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matter  of  law,  the  defendants  were  bound  to 
^ve  notice  beforehand;  upon  which  point  of 
law  we  are  not  in  this  case  called  upon  to  give 
any  opinion."  In  Walters  v.  Pfeil,  the  ques- 
tion of  the  obligation  to  give  notice  was  not 
raised  or  mentioned.  Mamy  v.  Qoyder  is  the 
report  of  a  trial  before  Chief  Justice  TindaL 
By  one  count,  defendant  was  charged  with 
excavating  on  his  own  land  to  the  injury  of 
plaintiffs  building,  without  giving  previous 
notice;  by  another  count  he  Vas  charged  with 
negligently  excavating.  The  question  of  notice 
was  left  to  the  jury,  who  found  notice  had 
been  given,  but  upon  a  general  finding  judg- 
ment was  entered  on  the  last  count.  It  is 
plain  that  none  of  the  cases  justified  the  state- 
ment in  Lasala  v.  HcHhrook.  The  precise  ques- 
tion was  afterwards  raised.  One  of  the  counts 
of  a  declaration  for  injury  done  to  a  building 
by  removal  of  its  support  on  adjacent  land  was 
founded  on  a  lack  of  notice.  Tindal,  Ch.  J., 
in  dealing  with  the  case  on  demurrer,  said: 
"As  to  the  allegation  that  it  was  the  duty  of 
defendant  to  give  notice  to  plaintiff  of  his 
intention  to  pull  down  his  wall,  .  .  .  it  is  ob- 
jected, and  we  think  with  considerable  weight, 
that  no  such  obligation  results  as  an  inference 
of  law  from  the  mere  circumstance  of  the 
juxtaposition  of  the  walls  of  defendant  and 
plaintiff."  Trower  v.  Chadwick,  8  Bing.  N.  C. 
834.  That  cause  was  thereafter  tried  before 
the  same  chief  justice.  One  of  the  issues  was 
on  the  above  mentioned  count.  Damages  were 
awarded  generally.  On  writ  of  error/  the 
exchequer  chamber  reversed  the  judgment. 
Baron  Parke,  delivering  the  unanimous  judg- 
ment of  the  court,  quoted  the  language  of 
Chief  Jvstice  Tindal.  above  set  out,  and  added: 
*'  We  also  think  it  impossible  to  say  that,  under 
such  circumstances,  the  law  imposes  upon  a 
party  any  duty  to  give  his  neighbor  notice. 
We  are  inclined  to  think  that  the  second  count  of 
the  declaration  has  made  the  breach  of  this  sup- 
posed dutv  a  substantial  ground  for  damage;  and 
the  probability  is  that  the  main  damage  did  result 
from  the  want  of  notice,  for  it  is  obvious  that, 
if  notice  had  been  given,  the  plaintiffs  might 
have  taken  precautions  to  strengthen  their 
vault.  Inasmuch,  therefore,  as  the  damages 
are  given  generally  upon  the  whole  declara- 
tion, we  think  that  the  judgment  must  be 
arrested,  and  a  venire  de  now  awarded. "  Chad- 
wick  v.  Trower.  6  Bing.  N.  C.  1  (1839).  Not- 
withstanding this  unmistakable  deliverance,  the 
statement  of  Chancellor  Walworth  commenced 
and  has  continued  to  be  cited  as  expressing  the 
conclusions  of  English  courts  on  this  subject. 
In  the  edition  of  the  third  volume  of  Kent's 
Commentaries,  which  was  published  in  1840, 
it  is  stated  that  "  if  the  owner  of  a  house  in  a 
compact  town  finds  it  necessary  to  pull  it 
down  and  remove  the  foundation  of  his  build- 
ing, and  he  gives  due  notice  of  his  intention  to 
the  owner  of  the  adjoining  house,  he  is  not 
answerable  for  the  injury  which  the  owner  of 
that  house  may  sustain  by  the  operation,  pro- 
vided he  remove  his  own  with  reasonable  and 
ordinary  care."  This  statement  was  not  made 
in  the  first  edition  of  that  volume,  which  was 
published  in  1828.  From  that  fact,  and  from 
the  note  to  the  passage  above  quoted,  it  is 
plain  that  it  was  based  upon  Lasala  v.  Hotbrook 
and  the  English  cases  of  1829.    The  case  of 
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ChadxDick  V.  Trower  was  not  alluded  to.  After 
the  decision  of  Trower  v.  Cliadwick,  Gale  & 
Whatley,  in  their  treatise  on  Easements,  dis- 
cussed the  question  of  the  duty  to  give  notice, 
DOW  contended  for,  and  declared  their  opinion 
that,  if  the  observations  of  Chief  Justice  Tin- 
dal  in  that  case  were  well  founded,  no  such 
duty  was  imposed  by  law.  Those  observa- 
tions were,  as  we  have  seen,  adopted  and 
approved  by  the  exchequer  chamber.  Subse- 
quent authors  in  this  country  have  expressed 
views  in  respect  to  the  duty  to  give  notice, 
such  as  have  been  contended  for,  but  they  refer 
for  English  authority  only  to  the  cases  ot  1820, 
on  which  the  statement  m  Lasala  v.  BoWrook 
had  been  based.  The  case  of  Chadmck  v. 
Trower  is  not  mentioned.  They  also  refer  to 
American  cases  as  authority  for  the  doctrine. 
I  have  not  been  able  to  find  amonir  them  a 
single  case  justifying  the  statement.  The  cases 
generally  cited  are  Shrieve  v.  Stokes,  8  B.  Mon. 
458;  Winn  v.  Abeles,  35  Kan.  85,  and  S/tafer 
V.  Wilson,  44  Md.  268.  In  Shrieve  v.  Stokes 
the  question  of  the  obligation  to  give  notice 
was  not  raised  by  the  pleadings  or  the  evi- 
dence. What  was  said  by  the  court  on  the 
subject  was  incidental,  and  based  on  the  sup- 
posed authority  of  the  English  cases  of  1829. 
In  Winn  v.  Abeles,  the  question  of  duty  to 
give  notice  was  not  involved.  In  Shafer  v. 
Wilson  the  question  of  liability  for  want  of 
notice  was  raised.  The  court  below  instructed 
the  iury  that  notice  was  a  duly.  In  reviewing 
this  mstruction,  the  court  above  only  says  that 
such  notice  would  seem  to  be  a  reasonable  pre- 
caution, and  basis  this  statement  on  Lasala  v. 
Holbrook. 

This  review  in  my  judgment  justifies  the 
assertion  that  the  doctrine  contended  for  has 
not  the  sanction  of  authority.  In  the  only 
adjudicated  case  not  based  on  mistaken  cita- 


tions the  determination  was  against  the  doc- 
trine; and  although  the  decision  does  not  bind 
us,  it  must  have  great  weight  as  a  declaration 
of  the  obligations  imposed  oy  the  common  law 
on  adjoininiB^  property  owners,  by  a  court  of 
eminent  ability.  Having  found  no  support  for 
the  contention  of  plaintiffs,  either  in  principle 
or  authority,  I  am  unwilling  to  join  in  impos- 
ing this  burden  on  property  owners.  I  have 
devoted  much  consideration  to  this  case,  from 
the  sincere  conviction  that  the  rule  to  be  pro- 
mulgated will  disastrously  affect  urban  prop- 
erty, and  without  producing  any  practi(»J 
good.  A  judicial  determination  that  notice  is 
necessary  in  cases  such  as  that  before  us  can- 
not prescribe  the  form  of  notice,  or  fix  the 
time,  or  provide  for  constructive  notice.  Our 
determination  will  simply  require  reasonable 
notice,  and  whether  in  any  case  such  notice  has 
been  given  must  be  matter  for  the  jury.  An 
owner  hereafter  proposing  to  improve  property 
so  situate  must  give  notice.  Must  the  notice 
be  in  writing,  or  will  verbal  notice  or  knowl- 
edge suffice?  How  shall  notice  be  given  to  the 
owner  of  the  building  if  he  be  an  infant,  or 
nan  compos  mentis,  or  nonresident?  Such  and 
other  similar  questions  the  owner,  when  con- 
fronted by  the  rule  to  day  promulgated,  must 
determine  according  to  his  own  view  of  what 
is  reasonable,  but  conscious  that  a  Jury  may- 
disagree  with  his  view  and  hold  him  liable. 
If  the  owner  of  the  building  be  infant,  idiot,, 
or  beyond  seas,  it  would  seem  to  be  impossible 
to  gi\ie  the  re<^uired  notice.  To  add  to  the 
difficulties  and  risks  which  have  before  attended 
the  putting  down  a  suitable  fotmdation  for 
building  in  such  cases,  the  difi^culty  of  giving^ 
notice,  and  the  risk  of  its  being  ineffective, 
will  retard  the  improvement  of  such  properly 
and  diminish  its  value.  I  shall  vote  U>  &ffirm 
the  judgment  below. 
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Ex  Parte  D.  M..  VANCE,  Petitioner. 
(— -CSal ) 

The  time  of  alMience  ft*om  Jail  of  one  who, 
havlnfjT  been  committed  under  an  alternative 
judgment  that  he  pay  a  fine  or  be  imprisoned  a 
certain  number  of  days,  secures  his  release 
through  the  unauthorized  act  of  the  sheriff,  can- 


not be  considered  as  having  been  spent  in  jail  in 
satisfaction  of  the  judgment. 

(July  1ft,  1891.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  the  release  from  jail  of  one  who 
had  been  committed  for  contempt  of  court, 


NOTK.— Absence  from  jail  not  considered  in  wtisf ac- 
tion of  the  sentence. 

A  convict  is  not  serving  out  his  sentence  while 
away  from  prison  on  parol  where  commutation  of 
time  is  given  by  statute  for  obedience  to  prison 
discipline.    Woodward  v.  Murdock,  IZi  Ind.  438. 

The  time  during  which  a  convict  is  at  large  on 
parol  by  the  governor  is  to  be  computed  as  part  of 
the  term  of  his  imprisonment,  so  as  to  extend  the 
period  of  his  sentence.    Ibid. 

One  who  escapes  from  prison  before  the  expira- 
tion of  his  sentence  becomes  a  fugitive,  and  upon 
his  return  no  previous  examination  before  a  mag- 
istrate is  required  before  an  information  is  filed 
for  another  offense  with  which  he  is  charged. 
People  v.  Kuhn,  11  West.  Rep.  583,  07  Mich.  689. 

The  English  courts  have  found  no  obstacle  in  the 
way  of  executing  a  prisoner  where  he  has  escaped 
after  sentence,  and  remained  at  large  beyond  the 
13  L.  R.  A. 


time  fixed  for  execution.  In  1716,  Charles  Ratcliff6« 
after  conviction  and  sentence  to  death  for  treason, 
escaped  from  prison  and  went  to  France.  About 
thirty  years  afterwards  he  was  brought  before  the 
king^s  bench,  where  his  identity  was  established 
and  he  was  af  terward«i  beheaded.  Sex  v.  Batoliffe^ 
18  How.  St.  Tr.  429, 1  Wils.  150;  Rex  v.  Harris,  1  Ld. 
Raym.  482. 

Lord  Hale  says :  *'If  a  prisoner  for  felony  be  In 
jail  and  escape  and  the  jailor  pursue  after  him,  he 
may  take  him  seven  years  after,  though  he  were 
out  of  view."  Again  :  ^'If  a  felon  escape  out  of 
the  jail  by  negligonce,  though  the  Jailor  be  fined 
for  it,  he  may  retake  the  felon  at  any  time  after,  for 
the  felon  shall  not  take  advantage  of  his  own 
wrong  or  the  jailor^s  punishment."  1  Hale,  P.  C. 
902;  1  Russ.  Grimes,  4S1. 

In  Cleek  v.  Com.,  il  Gratt.  777,  the'defendant  was 
sentenced  to  imprisonment  for  ten  months,  com- 


1891. 


Ex  parte  Vance. 
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but  who  alleged  that  the  term  of  imprisonment 
had  expired.     Petitioner  remanded. 

The  facu  sufficiently  appear  in  the  opinion. 

Mr,  A.  H.  Carpenter  for  petitioner. 

Mesttrs,  C.  S.  Denson  and  WiUon  &  Wil- 
son, contra, 

De  Haven,  J,,  delivered  the  opinion  of 
the  court: 

The  return  to  the  writ  of  habeas  corpus  is- 
sued herein  shows  that  the  petitioner,  D.  M. 
Vance,  was  on  October  18,  1889,  adjudjged  by 
the  Superior  Court  of  Sacramento  County  to 
be  guilty  of  contempt,  and  to  pay  a  fine  there- 
for of  $800,  and  to  be  imprisoned  in  the  county 
Jail  of  Sacramento  County  until  such  fine  was 
paid,  in  the  proportion  of  one  day  for  every 
dollar  of  the  fine.  The  petitioner  was  on  that 
day  committed  to  lail  under  said  judgment, 
and  there  remained  until  October  22,  1889. 
when  he  was  released  by  the  sheri£f,  and  re- 
mained at  liberty,  free  and  without  confinement, 
until  June  10,  1891,  at  which  date  he  was  re- 
arrested under  an  order  of  the  superior  court 
made  June  9,  1891,  directing  that  its  former 
Judgment  be  enforced.  The  release  of  peti- 
tioner by  the  sheriff  was  not  by  Kay  order  of  the 
court,  but  upon  an  undertaking  given  by  peti- 
tioner on  appeal  to  the  supreme  court  from  said 
judgment  of  contempt,  and  it  may  be  assumed 
that  both  the  sheriff  and  the  petitioner  acted 
upon  the  belief  that  the  execution  of  said  judg- 
ment was  stayed  by  said  appeal  and  undertak- 
ing. The  petitioner  now  claims  his  release 
upon  various  grounds  which  assail  the  validity 
ot  the  original  judgment  for  contempt.  an& 
also  because  "the  term  of  such  imprisonment 
has  long  expired,  and  there  having  been  no 
legal  or  authorizied  suspension  of  said  judg- 
ment." In  regard  to  the  first  claim  of  peti- 
tioner it  will  he  sufficient  to  say  that  the  affi- 
davits charging  him  with  contempt  were  such 
as  to* authorize  the  order  which  directed  him 
to  show  cause  why  he  should  not  be  punished 
for  the  contempt  therein  alleged,  and  the  sub- 
sequent proceedings  ending  in  the  judgment 
for  contempt  were  regular,  and  the  judgment 
itself  valid.  The  remaining  i^round  upon 
which  the  petitioner  claims  his  release  presents 
the  sinele  question  whether  his  Veleose  from 
jail  under  the  circumstances  here  stated,  and 
thereafter  remaining  at  large  with  free  and 
perfect  liberty,  for  a  length  of  time  sufficient 
to  have  satisfied  said  judgment  if  he  bad  re- 


mained in  jail,  operate  as  a  complete  execution 
of  the  judgment;  and  it  would  seem  from  the 
mere  statement  of  the  proposition  that  the 
contention  of  petitioner  on  this  point  cannot 
be  sustained.  The  sentence  of  the  court  was 
that  he  pay  a  fine,  and  that  part  of  the  judg- 
ment relating  to  imprisonment  was  merely  in- 
cidental to  the  judgment  of  fine,  and  in  the 
nature  of  an  award  of  execution  directing  the 
particular  way  in  which  that  judgment  should 
be  enforced,  in  the  event  of  the  non-payment 
of  the  fine  imposed,  and  it  seems  clear  to  us 
that  such  judgment  can  only  be  satisfied  by.'a 
compliance  with  its  terms.  In  this  case  it  is 
admitted  that  the  judgment  of  fine  has  not  been 
paid,  and  that  the  defendant  has  not  suffered 
the  alternative  of  actual  imprisonment.  The 
judgment  therefore  remains  in  full  force.  The 
act  of  the  sheriff  in  releasing  the  petitioner  was 
unauthorized,  and  petitioner's  departure  from 
the  jail  to  which  he  had  been  lawfully  com- 
mitted, without  having  been  discharged  by  due 
course  of  law,  was  equally  so,  and  was  in  effect  a 
technical  escape,  from  which  he  can  derive  no 
advanta^.  The  time  of  petitioner's  absence 
from  jail,  in  violation  of  law,  cannot  be  con- 
sidered as  having  been  spent  in  jail  in  satisfac- 
tion of  the  judgment  which  required  his  actual 
imprisonment. 

This  question,  although  presented  here  for 
the  first  time,  is  not  a  new  one.  Be  Edwards^ 
48  N.  J.  L.  555,  the  petitioner  had  been  com- 
mitted to  state's  prison  for  the  term  of  ten  years 
at  bard  labor.  He  made  his  escape,  and  re- 
mained at  large  for  seven  years,  and  he  claimed 
that,  notwithstanding  such  fact,  he  was  en- 
titled to  his  discharge  at  the  end  of  the  term 
of  ten  years,  but  the  supreme  court,  in  an  elab- 
orate opinion,  held  otherwise.  The  same 
question  came  before  the  Supreme  Court  of 
Kansas  in  the  well-considered  case  of  Hollon  v. 
Hopkins,  21  Ean.  638,  and  was  disprised  of  ad- 
versely to  the  contention  of  the  petitioner  here. 
In  that  case  the  petitioner  had  been  sentenced 
to  the  state  prison  for  three  years  "from  the 
19th  day  of  September,  A.  D.  1874."  On  the 
next  day  after  sentence  he  made  his  escape, 
and  was  not  recaptured  until  1878,  and  be  in- 
sisted that  the  judgment  had  expired  by  its  own 
limitation,  but  the  court  held  that  the  essential 
part  of  the  judgment  was  that  petitioner 
be  imprisoned  for  three  years,  and  that  the 
time  fixed  by  the  court  for  its  commencement 
was  not  such  a  material  part  thereof  as  to  per- 


mendng  July  18, 1870.    He  escaped  September  21, 

1870,  and  was  not  appi'ehended  until  January  14, 

1871.  He  sued  out  a  writ  of  habeas  corpus,  but 
the  oourt  refused  to  discharge  him,  holding  that 
he  must  bear  the  full  measure  of  imprisonment 
Imposed. 

Workhouse  oommissloners  are  without  authority 
to  establish  rules  by  which  a  subsequent  sentence 
agrainst  one  imprisoned  shall  date  from  his  incar- 
ceration, or  by  which  deduction  shall  be  made 
from  sentences  for  good  behavior.  Vanvabry  v. 
Btaton,  88  Tenn.  834. 

A  prisoner  who  has  served  out  the  full  extent  of 
any  valid  sentence  under  the  general  laws  will  be 
discharged,  although  he  was  sentenced  to  a  longer 
term,  whether  the  judgment  was  altogether  erro- 
neous or  only  void  as  excessive.  Re  Franklin,  77 
Mich.  616. 

Under  the  New  Hampshire  statute,  a  convict 
who  has  been  incarcerated,  but  subsequently  com- 
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mittcd  to  an  insane  asylum,  cannot,  upon  dis- 
cbarge from  the  asylum,  be  remanded  to  prison,  if 
at  the  time  of  the  discharge  the  term  for  which  be 
was  sentenced  to  Imprisonment  has  expired.  Re 
McQnlnn,  65  N.  H.  84. 

Gross  V.  ttice,  71  Me.  241,  is  not  in  conflict  with  the 
cases  which  have  been  cited.  There,  a  statute  pro- 
viding that  a  prisoner  should  not  be  discharged 
from  staters  prison  until  he  has  remained  the  full 
term  for  which  he  was  sentenced,  excluding  the 
time  he  was  kept  in  solitary  confinement  for  vio- 
lating the  prison  rules,  was  held  to  be  unconstitu- 
tional, on  the  ground  thac  it  deprived  him  of  lib- 
erty without  due  process  of  law. 

The  defendant,  in  Ex  parte  ClifTord,  20  Tnd.  108, 
was  sentenced,  September  13, 1862,  to  three  years  in 
staters  prison.  January  9, 1868,  he  ee(»ped,  and  re- 
mained at  large  until  April  4,  1867,  at  which  time 
he  was  recaptured.  Being  brought  upon  habeas 
corpus,  his  discharge  was  refused. 
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mit  an  evasion  of  tbe  judgment  by  the  wronj?- 
ful  act  of  the  prisoner.  The  court  there  said: 
**The  only  way  of  satisfying  a  judgment  ju- 
dicially is  by  fulfiUing  its  requirements.  Of 
course,  if  Hollon  had  died,  or  been  pardoned, 
the  sentence  would  be  at  an  end.  But,  as 
those  things  have  not  happened,  and  as  the 
sentence  has  not  been  disturbed  by  any  judicial 
decision  or  determination,  there  is  no  way  of 
satisfying  its  requirements,  or  of  exhausting  its 
force,  except  service  by  Hallon  of  the  time  re- 
quired in  the  penitentiary. 

In  State  v.  Gockerhim,  24  N.  C.  204,  the  de- 
fendant had  been  sentenced  to  be  imprisoned 
for  two  months  "on  and  after  the  first  day  of 
November  next."  and  did  not  go  into  prison 
according  to  the  sentence,  and  at  a  subsequent 
term  of  the  court  it  was  directed  that  the  sen- 
tence should  be  immediately  executed,  and  it 
was  held  that  the  order  was  proper,  and  that 
the  essential  part  of  the  judgment  was  not  the 
time  when  it  should  be  executed,  but  the  ex- 
tent of  the  punishment  fixed.  So  also  in 
DolarCs  Case,  101  Mass.  219,  the  same  conclu- 
sion was  reached,  the  court  holding  that  ''ex- 
piration of  time  without  imprisonment  is  in  no 
sense  an  execution  of  the  sentence.  Other 
cases  might  be  cited  to  the  same  efFect,  and, 
indeed,  our  attention  has  not  been  called  to  the 
decision  of  any  appellate  court  holding  to  the 
contrary.  We  are  satisfied  with  the  law  as 
thus  declared. 

Petitioner  remanded. 

We  concur:  Harrison,  /.,  Sharpsteiiit 
J. ;  McFarlandy  /. 


Alpheus  BULL,  Appi., 

V. 

Watson  A.  BRAY  et  al.,  Eespts, 

(89  Gal.  286.) 

The  Iket  of  firaadnlent  latent  must  be 
found  to  support  a  Jud|pient  setting 
aside  a  Toluntary  conTejraaee  as  In 

fraud  of  creditors,  at  least  unless  the  facts  found 
absolutely  exclude  all  possibility  of  the'^absenoe 
of  fraudulent  intent  in  the  mind  of  the  errantor, 
under  statutes  makiner  every  transfer  of  property 
with  intent  to  defraud  or  delay  a  creditor  void, 
and  providiner  that  tbe  question  of  fraudulent  in- 
tent is  one  of  fact  and  not  of  law,  and  that  no 
transfer  shall  be  adjudged  to  be  fraudulent  solely 
on  tbe  ground  tbat  it  was  not  made  for  a  valuable 
consideration;  findings  that  the  transfer  was  vol- 
untary, that  the  grantor  was  insolvent,  and  that 
the  transfer  actually  defrauded  creditors  are  not 
sufficient. 

(May  28, 1891.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Alameda  County  set- 
ting aside  a  ludgment  in  his  favor  and  grant- 
ing a  new  trial  in  an  action  brought  to  set  aside 
certain  conveyances  as  fraudulent.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  F.  Wendell,  W.  B.  Sharp,  S. 
C.  Denson  and  William  H.  Sharp  for  ap- 
pellant. 

Messrs,  J.  P.  Phelan  and  Oarber   A 
Bishop,  with  Messrs,  Chiekerin^  St  Thom- 
as, for  respondents. 
18  L.  R.  A. 


Mat, 
J.y  delivered  the  opinion  of 


Garoutte, 

the  court : 

This  is  an  appeal  from  an  order  granting 
defendants  a  new  trial.  The  action  was 
brought  by  plaintiff,  a  judgment  creditor, 
to  set  aside  two  certain  deeds  of  gift  made 
by  defendant  Watson  A.  Bray,  the  judgment 
debtor,  to  Julia  A.  Bray,  his  wife.  May  20, 
1880,  and  August  8,  1881,  respectively,  of 
lands  in  Contra  Costa  County,  as  being  void 
against  prior  creditors.  Plaintiff's  debt  had 
been  reduced  to  judgment;  execution  was 
issued  thereon,  and  returned  wholly  unsatis- 
fied. In  the  lower  court,  plaintiff  had  judg- 
ment, as  prayed  for.  declaring  said  deeds 
null  and  void  as  against  his  judgment,  and 
that  he  be  entitled  to  enforce  his  execution 
against  the  property  in  said  deeds  described. 
Defendants  moved  for  a  new  trial,  and  their 
motion  was  granted  upon  the  ground  that  the 
findings  as  filed  omitted  to  find  upon  the 
issue  of  intent  raised  by  the  pleadings  in  the 
case ;  that  is  to  say,  there  is  no  finding  on 
the  issue  made  by  the  pleadings,  whether  the 
conveyances  from  Bray  to  his  wife,  referred 
to  in  the  pleadings,  were  made  or  accepted 
with  intent  to  hinder,  delay,  or  defraud  the 
plaintiff  or  other  creditors  of  said  Bray. 
The  question  presented  by  this  appeal  is, 
therefore,  whether,  in  view  of  the  facts  found 
by  the  court,  it  was  necessary  to  make  a  fur- 
ther finding  as  to  the  fraudulent  intent ;  for, 
if  the  facts  found  by  the  court  necessarily 
establish  the  fraudulent  intent,  that  satisfies 
the  law.  If  probative  fact«  only  are  found, 
yet,  if  the  ultimate  fact  fiows  as  a  necessary 
conclusion  therefrom,  the  findings  are  suffi- 
cient. Osborne  v.  Clark,  60  Cal.  628 ;  Biddd 
V.  Brizzolara,  56  Cal.  881 ;  People  v.  Hagar, 
52  Cal.  189 ;   Coneny  v.  Hale,  49  Cal.  655. 

The  only  finding  of  the  court  necessary  to 
consider  m  the^  investigation  of  this  most 
important  question  are  as  follows : 

(1)  That  said  deeds  were  entirely  volun- 
tary, and  there  was  no  valuable  consideration 
whatever  for  the  making  and  delivery  of  the 
same,  and  said  deeds  were  deeds  of  gift. 

(2)  That  at  the  times  of  the  making  of 
said  deeds  the  defendant  Watson  A.  Bray 
was  insolvent,  and  has  ever  since  remained 
insolvent. 

(3)  That  defendant  Bray,  at  the  time  he 
made  and  delivered  said  deeds,  was  not  fully 
aware,  and  did  not  know  his  actual  financial 
condition,  and  his  inability  to  pay  and  dis- 
charge in  full  his  then  outstanding  debts  and 
liabUities. 

(4)  That  by  the  making  and  delivery  of 
said  deeds  Watson  A.  Bray  did  hinder,  delay, 
and  defraud  this  plaintiff  in  the  collection 
of  his  debt. 

This  action  rests  upon  section  3489  of  the 
Civil  Code:  "Every  transfer  of  property 
.  .  .  made  .  .  .  with  intent  to  aelay 
or  defraud  any  creditor  ...  is  void.'" 
"  Every  transfer  of  personal  property  .  .  . 
is  conclusively  presumed  if  made  by  a  per- 
son having  ...  the  possession  or  control, 
.  .  .  and  not  accompanied  by  an  imme- 
diate delivery  ...  to  be  fraudulent  and 
therefore  void  against  those  who  are  his  cred- 
itors, while  he  remains  in  possession. "  Civil 
Code,  g  3440. 
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Then,  to  exclude  all  possibility  of  miscon- 
ception arising  out  of  the  conflicting  decis- 
ions of  other  States  as  to  whether  the  ques- 
tion of  intent  is  a  matter  of  law  or  of  lact, 
section  3443  provides  that  in  all  cases  aris- 
ing under  section  3489  "  the  question  of  fraud- 
ulent intent  is  one  of  fact,  and  not  of  law. " 
It  further  provides  that  no  transfer  shall  be 
adjudged  fraudulent  solely  on  the  ground 
that  it  was  not  made  for  a  valuable  consid- 
eration. It  also  expressly  excepts  transfers 
of  personal  property  arising  under  section 
3440,  for  that  section  makes  the  question  one 
of  Jaw  by  providing  that  transfers  made  in 
a  certain  way  shall  create  a  conclusive  pre- 
sumption of  fraud.  The  general  contention 
of  appellants  in  this  case  is  fairly  illustrated 
by  the  doctrine  laid  down  by  Bump,  in  his 
work  on  Fraudulent  Conveyances,  3d  ed.  271, 
272 :  "  If  the  act  necessarily  delays,  hinders, 
or  defrauds  his  creditors,  then  the  law  pre- 
sumes that  it  is  done  with  fraudulent  intent. 
The  intent  is  to  be  assumed  from  the  act. 
The  circumstances  of  the  act,  or  rather  the 
act  itself,  is  conclusive  evidence  of  fraud, 
for  no  man  is  permitted  to  say  that  he  does 
not  intend  the  necessary  consequences  of  his 
own  voluntary  act.  The  law  will  not  specu- 
late about  what  is  actually  passing  in  the 
donor's  mind,  for  the  act  need  not  be  immoral 
or  corrupt.  The  law  does  not  concern  itself 
about  the  private  or  secret  motives  which 
mav  influence  the  debtor.  ...  He  may 
make  a  conveyance  with  the  most  upright 
intentions,  really  believing  that  he  has  a 
right  to  do  so,  and  that  it  is  his  right  and 
duty  to  do  it,  and  yet,  if  the  transfer  is  vol- 
untary, and  hinders,  delays,  or  defrauds  his 
creditors,  it  is  fraudulent.  .  .  .  The 
presumption  in  such  a  case  is  conclusive, 
and  against  it  all  other  evidence  is  unavail- 
ing. The  debtor  may  have  some  other  pur- 
pose in  view,  but  the  intent  to  defraud  is  a 
part  and  parcel  of  his  act.  It  is  upon  these 
principles  that  the  law  relating  to  voluntary 
conveyances  rests.  In  the  construction  of 
the  Statute,  they  are  deemed  within  its  opera- 
tion, when  they  necessarily  tend  to  defeat 
the  just  rights  of  creditors,  even  though  they 
are  made  bona  fide  and  with  the  intention  of 
conferring  a  ^tuitous  benefit  upon  some 
meritorious  object.  The  law  stamps  a  man's 
generosity  with  the  name  of  fraud  when  it 
prevents  him  from  acting  fairly  towards  his 
creditors,  and  presumes  fraud  if  he  disables 
himself  from  paying  his  debts.  In  such 
case  the  presumption  of  fraud  arises  and  may 
exist  without  the  imputation  of  moral  turpi- 
tude. The  principle  is,  that  persons  must 
be  just  before  they  are  generous,  and  that 
debts  must  be  paid  before  gifts  can  be  made. " 
This  doctrine,  ever  since  the  celebrated  cases 
of  Beads  v.  Livingston,  3  Johns.  Ch.  600,  1  L. 
ed.  696,  decided  by  Chancellor  Kent,  has  been 
recognized  and  accepted  by  many  judges  in 
many  States  of  the  Union. 

Respondents  Insist  that  "the  question  of 
intent  is  a  question  of  fact,  and  that  the  in- 
tent or  purpose  of  the  grantor  in  making  the 
transfer  in  all  cases  is  a  question  for  the  jury, 
and  that  it  is  material  to  the  issue  to  deter- 
mine whether  the  act  done  is  a  bona  fide  trans- 
action, or  whether  it  is  a  trick  or  contrivance 
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to  defeat  creditors."  "That  the  question  of 
solvency  or  insolvency  of  the  grantor  at  the 
time  of  the  making  Of  the  deeas  is  a  matter 
of  evidence  to  be  ^iven  its  due  weight  in  de- 
termining the  ultimate  fact  as  to  the  fraudu- 
lent intent  of  the  grantor ;  that  a  rich  man 
may  make  a  fraudulent  deed  as  well  as  one 
who  is  insolvent :  and  that  while  a  volun- 
tary conveyance  by  an  insolvent  may  be  prima 
facie  fraudulent,  it  cannot  be  conclusively 
fraudulent,  for  that  would  make  the  questioiT 
of  intent  a  question  of  law,  and  thus  be  in 
violation  of  that  provision  of  the  Code  which 
says  it  shall  be  a  question  of  fact."  These 
views,  to  a  great  extent,  are  supported  by 
the  exhaustive  case  of  Seieard  v.  Jack»m,  8 
Cow.  450,  and  by  other  authority,  both  Eng- 
lish and  American.  The  cases  in  this  coun- 
try passing  either  directly  or  indirectly  upon 
the  questions  involved  in  this  litigation  are 
practically  numberless,  and,  as  we  have  al- 
ready seen,  are  greatly  at  variance.  But,  as 
has  been  said  by  Bigelow  on  Fraud  (Preface, 
iv.  and  v.,  ed.  1877)  :  "The  law  here  to  be 
applied  is  statutory  law,  and,  as  to  the  stat- 
utory law  concerning  fraud  on  creditors  and 
purchasers,  each  State  of  the  Union,  with 
few  exceptions,  has  a  Code  of  its  own,  in- 
terpreted by  independent  tribunals,  and  en- 
forced by  distinct  and  diverse  penalties  and 
procedure.  With  deference  to  the  views  of 
others  who  have  attempted  to  present  a  har- 
monious view  of  the  statutes  of  the  different 
States,  the  author  is  satisfied  that  such  efforts 
are  both  unsatisfactory  and  dangerous.  The 
decisions  of  the  courts  of  New  York  concern- 
ing the  interpretation  of  an  ambiguous  stat- 
ute of  that  State, — that  is,  concerning  the 
intention  of  the  Legislature  of  that  State  in 
the  passage  of  the  Act, — cannot  be  safe  au- 
thority in  another  State,  even  upon  a  ques- 
tion of  the  meaning  of  a  statute  framed  in 
the  very  same  words.  The  Legislature  of 
New  York  meant  one  thing  by  the  language 
used,  and  the  Legislature  of  another  State 
may  have  meant  something  else,  and  so  the 
courts  of  each  State  may  have  declared,  and 
rightly.  To  say,  therefore,  that  the  decisions 
are  in  conflict  is  incorrect,  and  to  attempt  to 
deduce  the  true  rule  of  law  as  applicable  to 
both  States  is  vicious. "  Without  attempting 
to  deduce  the  true  rule  from  the  many  au- 
thorities of  many  States,  we  will  discuss  this 
case  by  the  authority  of  our  statutes  and 
Codes,  and  in  the  light  of  the  decisions  of 
our  own  judicial  tribunals. 

Having  found  the  fact  that  the  conveyances 
were  voluntary  conveyances,  that  the  defend- 
ant Watson  A.  Bray  was  insolvent  at  the  time 
be  made  the  conveyances,  and  that  these 
conveyances  delayed  and  defrauded  the  plain- 
tiff in  the  collection  of  his  debt,  was  it  still 
necessary  for  the  court  to  find  the  further 
fact  that  the  intent  of  the  grantor  in  making 
the  conveyances  was  to  delay  and  defraud 
creditors,  and  was  the  court  justified  in 
granting  a  new  trial  by  reason  of  its  failure 
to  make  such  finding?  Appellant  contends 
that  the  absence  of  a  finding  of  intent  is 
immaterial,  because  the  conveyance  being 
voluntary,  the  grantor  being  insolvent,  and 
the  conveyance  having  defrauded  the  credi- 
tor, the  intent  to  delay  and  defraud  follows 
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as  an  absolute  and  conclusive  presumption, 
and  the  intent,  being  the  ultimate  fact,  nec- 
essarily results  from  such  probative  facts. 
In  order  to  support  this  contention  the  ul- 
timate fact  must  follow  necessarily— that  is, 
as  a  matter  of  law — from  the  other  facts. 

In  Goveny  v.  HdU,  49  Cal.  556,  the  court 
said  :  "Of  course,  it  is  only  when  the  con- 
clusion follows  as  a  matter  of  law  that  such 
finding  will  be  held  sufficient." 

"  The  only  inferences  which  we  can  draw 
from  the  findings,  **  said  the  court  in  De  Celts 
V,  Porter,  65  Cal.  10,  "are  inferences  of  law. 
We  are  not  allowed  to  draw  inferences  of  fact 
from  the  facts  found.  If  this  court  would 
infer  a  fact  from  other  facts,  it  would  be 
usurping  the  province  of  the  trial  court, 
which  alone  can  find  the  facts  in  issue.  This 
is  the  rule  with  regard  to  special  verdicts,  and 
we  are  of  opinion  that  the  same  rule  applies 
to  findings  of  fact. "  To  the  same  effect  are 
the  cases  of  Chandler  v.  People's  Sav.  Bank,  65 
Cal.  499;  SaliOmry  v.  Sfdrley,  06  Cal.  228; 
Hibberd  v.  Smith,  67  Cal.  556. 

It  may  be  conceded  that  it  would  have  been 
perfectly  proper  for  the  trial  court  to  have 
drawn  an  inference  of  fact  as  to  the  fraudu- 
lent intent  of  the  grantor  from  the  other  facts 
found  ;  that  this  court  miffht  be  justified  in 
setting  aside  a  finding  to  the  contrary  as  not 
being  supported  by  the  evidence  {Judson  v. 
Lufi^,  ^  Cal.  505),  but  that  does  not  dis- 
pense with  the  necessity  of  an  actual  and 
express  finding  as  to  the  ultimate  fact,  as 
a  fact,  by  the  lower  court,  nor  authorize  this 
court  to  exercise  what  would  be  orii2:inal 
jurisdiction  by  supplying  a  finding  upon 
this  most  vital  and  essential  matter.  As 
Section  8442  of  the  Civil  Code  declares  that 
the  question  of  fraudulent  intent  is  "one  of 
fact  and  not  of  law, "  it  is  not  entirely  plain 
that  this  court  can  under  any  state  of  facts, 
however  plain  they  might  be,  hold  that  the 
ultimate  fact  might  flow  from  the  probative 
facts  as  a  matter  of  law.  But,  assuming 
that  the  ultimate  fact  of  "  intent  to  defraud" 
may  flow  as  "matter  of  law"  from  the  pro- 
bative facts,  yet  to  obviate  a  finding  of  this 
ultimate  fact  the  facts  found  must  necessarily 
and  conclusively  indicate  that  the  grantor 
was  possessed  of  the  intent  to  defraud  at  the 
time  the  conveyances  were  made.  If  the 
facts  found  do  not  absolutely  exclude  all 
possibility  of  the  absence  of  fraudulent  in- 
tent in  the  mind  of  the  grantor,  then  the 
want  of  the  finding  of  such  intent  cannot  be 
dispensed  with  in  this  court.  Thus,  in  the 
case  of  Emmal  v.  Webb,  36  Cal.  204,  the 
court,  in  considering  whether  it  could  infer 
a  fact  from  other  facts,  said :  "  To  warrant 
us  in  so  doing,  the  fact  to  be  inferred  must 
follow  inevitably  from  the  facts  found,  or  in 
other  words,  the  non-existence  of  the  fact  to 
be  inferred  must,  upon  every  conceivable 
theory  of  which  the  case  will  admit,  be  in- 
consistent with  the  existence  of  the  facts 
which  are  found."  And  to  the  same  effect 
are  Caceny  v.  Hale,  49  Cal.  558;  Younger 
V.  Pagles,  60  Cal.  520 ;  Walker  v.  Bufandeau, 
63  Cal.  312;  Ooglan  v.  Beard,  65  Cal.  68; 
Alhambra  Additian  Water  Co.  v.  Bichardson, 
72  Cal.  601. 

Wc  then  proceed  to  consider  whether  there 
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is  any  possible  state  of  facts  consistent  with 
the  findings  of  the  court  heretofore  quoted, 
and  also  consistent  with  the  absence  of 
fraudulent  intent  in  the  mind  of  the  grantor 
at  the  time  of  the  making  of  the  deeds  sought 
to  be  set  aside  in  this  action.  The  finding 
of  the  court  "that  the  defendant  Bray  by  the 
makinff  of  these  deeds  did  hinder,  delay,  and 
defraud  the  plaintiff  in  the  collection  of  his 
debt"  throv^s  no  special  light  upon  the  solu- 
tion of  the  question  as  to  the  actual  intent 
of  the  grantor ;-  while  important  as  evidence 
of  the  intent,  by  reason  of  the  presumption 
that  every  man  intends  the  usual  and  ordi- 
nary consequences  of  his  voluntary  acts,  yet 
our  Statute  requires  that  a  oonveyance  shall 
not  only  delay  and  defraud  creditors,  but 
that  it  was  made  with  the  intent  to  delay 
and  defraud,  and  the  Statute  appears  to 
recognize  the  intent  as  the  prevailing  and 
controlling  element  in  measuring  the  bona 
fides  of  the  transactions.  Bray  did  actually 
defraud  Bull  in  the  making  of  the  deeds,  by 
depriving  him  of  property  which  woula 
otherwise  have  been  applied  to  the  satisfac- 
tion of  the  execution  ;  but  it  does  not  neces- 
sarily and  conclusively  follow  therefrom  that 
the  intent  was  present  in  his  mind  to  def  raud» 
or  that  in  making  the  transfer  he  may  not 
have  been  actuated  by  the  most  honest 
motives. 

Appellant  insists  that  the  existence  of  the 
facts,  to  wit,  "that  the  grantor  was  insolvent 
at  the  time  of  the  transfer,  and  that  the  con- 
veyances were  deeds  of  gift,  render  the  in- 
ference of  fraudulent  intent  absolute  and 
conclusive,  and  a  conveyance  under  such 
circumstances,  therefore,  would  be  void 
under  any  and  all  conceivable  states  of  facts ; 
and  this  is  the  important  and  determinative 
question  in  this  case."  Very  many  of  the 
authorities  from  other  States  relied  upon  by 
appellant  to  support  this  contention  rest  in 
whole  or  in  part  upon  the  presumptions  "  that 
every  man  intends  the  usual  and  natural 
consequences  of  his  voluntary  act, "  and  that 
"every  man  is  presumed  to  know  the  condi- 
tion of  his  own  business;"  and,  applying 
those  presumptions;  it  is  said  that  the  natural 
consequence  of  an  insolvent  giving  away  his 
property  is  to  defraud  his  creditor,  and  that, 
therefore,  tlie  insolvent  must  have  intended 
to  defraud ;  and,  again,  "a  man  is  presumed 
to  know  the  condition  of  his  own  business 
affairs,  and  therefore  if,  as  a  matter  of  fact, 
he  is  insolvent,  he  must  know  of  such  insol- 
vency." 

Best,  in  his  work  on  Evidence,  section  807, 
speaking  of  the  changes  which  this  subject 
of  presumptions  has  undergone  in  our  le^l 
history,  says :  "  Certain  presumptions  whi^ 
in  earlier  times  were  deemed  absolute  and 
irrebuttable  have,  by  the  opinion  of  later 
judges,  acting  on  more  enlarged  experience, 
either  been  ranged  &mong  prasumptionesjttris 
tantum,  or  considered  as  presumptions  of 
fact,  to  be  made  at  the  discretion  of  the  jury. 
On  the  whole,  modern  courts  of  justice  are 
slow  to  recognize  presumptions  as  irrebut- 
table, and  are  disposed  rather  to  restrict  than 
to  extend  their  number.  To  conclude  a  party 
by  an  arbitrary  rule  from  adducing  evidence 
in  his  favor  is  an  act  which  can  only  be 


1891. 


Bull  v.  Brat. 


579 


justified  by  the  clearest  expediency  and 
soundest  policv,  and  some  presumptions  of 
this  class  ought  never  to  have  found  their 
way  into  it." 

According  to  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  1961-1968),  the  fore- 
going  presumptions  are  disputable  presump- 
tions, and  may  be  controverted  by  other 
evidence ;  and,  indeed,  the  presumption  that 
every  man  knows  the  condition  of  his  own 
business  affairs  has  no  standing  in  this  case, 
for,  the  trial  court  has  found  as  a  matter  of 
fact  that  **  the  defendant  Bray  did  not  know 
that  he  was  insolvent."  A.na,  not  knowing 
his  insolvency,  how  can  it  be  presumed  from 
the  existence  of  his  insolvency  that  he  in- 
tended to  defraud  ?  For  no  man  can  be  pre- 
sumed to  intend  a  consequence  which  he 
does  not  know,  of  which  he  is  ignorant,  and 
which,  therefore,  he  cannot  contemplate.  It 
may  be  conceded  that  one  who  acts  recklessly 
and  regardless  of  consequences  is  not  to  be 
exonerated.  The  fraud  in  this  case  rests  upon 
the  insolvency  of  the  grantor ;  tor,  while  there 
is  no  allegation,  proof,  or  finding  as  to  the 
value  of  the  property  conveyed,  still,  if  he 
was  solvent,  a  gift  of  this  character,  in 
the  absence  of  an  actual  fraudulent  intent, 
would  be  upheld.  If  defendant  Bray  did 
not  know  that  he  was  insolvent,  then  he 
did  not  know  that  this  property  was  required 
to  pay  his  debts,  and  the  finding  of  the  court 
that  he  was  ij^norant  of  his  insolvency  is  ab- 
solutely inconsistent  with  the  presumption 
that  he  intended  the  consequences  of  an  act, 
which  consequences  depended  upon  insol- 
vency. Appellant's  counsel  insist  that  a 
voluntary  conveyance  by  an  insolvent  is  void 
under  all  circumstances,  and  that  the  intent 
to  defraud  is  conclusively  presumed.  If  that 
be  so,  it  must  be  by  reason  of  some  presump- 
tion of  law ;  but,  if  it  be  said  that  fraud  can 
be  conclusively  presumed  in  any  case,  ex- 
cept as  provided  by  section  3440,  Civil  Code, 
then  fraud  is  a^ain  made  a  question  of  law, 
and  this  woula  amount  to  an  abro/ration  of 
section  3442,  Id. ,  which  provides  that "  fraud- 
ulent intent  is  a  question  of  fact,"  and  would 
be  creating  a  class  of  conclusive  presump- 
tions not  recognized  or  justified  by  either 
section  8440,  IdL,  or  section  1962,  Code  Civil 
Proc.  ^ 

As  has  been  remarked  at  the  inception  of 
this  opinion,  the  great  number  of  cases  from 
the  courts  of  other  States,  cited  by  appel- 
lant's counsel  to  support  this  contention,  will 
not  be  reviewed.  Some  of  them  directly  sus- 
tain such  position ;  others  merely  afilrm  the 
decisions  of  nm  prius  courts,  that  a  ^ift  by 
an  insolvent  is  sufficient  evidence  to  justify 
the  setting  aside  of  a  conveyance  by  a  credi- 
tor; others  hold  the  insolvent  guilty  of  a 
fraudulent  intent  as  a  matter  of  law ;  and 
many  others  are  based  upon  the  two  presump- 
tions heretofore  referred  to,  and  holding  that 
such  presumptions  were  conclusive  presump- 
tions, and  that  therefore  the  fraudulent  intent 
necessarily  resulted  therefrom  ;  and  this  was 
the  reasoning  adopted  by  this  court  in  the 
case  of  Swartz  v.  Haaleit,  8  Cal.  118.  The 
court  held  in  that  case  that  **  every  man  must 
be  held  to  know  the  law  and  the  facts  re- 
garding his  own  business."  In  other  words, 
IIKRA. 


if  the  debtor  is  insolvent,  he  is  conclusively 
presumed  to  know  that  fact ;  and,  the  neces- 
sary consequences  of  a  transfer  of  his  prop- 
erty bein^  to  delay  and  defraud  his  creditors, 
the  fraudulent  intent  follows  in  all  cases. 
The  important  distinction  between  that  case 
and  the  one  at  bar  is  that  in  this  case  the 
lower  court  not  only  recognized  the  presump- 
tion that  ^  every  man  is  presumed  to  know 
the  condition  of  his  own  affairs, "  as  being 
rebuttable,  but  absolutely  rebutted  it  by  find- 
ing as  a  fact  that  ^'the  defendant  Bray  did 
not  know  the  condition  of  his  own  affairs, 
and  did  not  know  that  he  was  insolvent." 

In  1  Wharton,  Cont.,§  877,  subd.  4,  is  used 
this  language :  "*  As  a  condition  of  fraudu- 
lent intention,  insolvency  known  to  the 
grantor  must  be  shown.  A  party  who  be- 
lieves himself  to  have  the  pecuniary  ability 
to  make  a  gift  can  make  such  gift  without 
the  risk  of  its  being  subsequently  impeached, 
supposing  his  belief  is  not  negligently 
adopted. " 

In  the  case  of  Swartz  v.  Hazletty  mipra^ 
this  court  really  held  that  a  transfer  of  prop- 
erty by  a  grantor  who  knew  of  his  insolvency 
was  conclusively  fraudulent;  and,  while  we 
are  not  inclined  to  even  adopt  that  view  of 
the  law  under  our  statutes,  yet,  from  the  rea- 
soning of  the  court  in  that  case,  rf  there  had 
been  a  finding  as  to  the  grantor's  ignorance 
of  his  insolvency,  it  does  not  appear  that  the 
case  could  have  been  reversed,  and  judgment 
ordered  for  the  plaintiff.  As  we  have  already 
seen  {Emmal  v.  Webb,  supra),  if,  upon  any 
conceivable  theory,  the  inference  of  fraudu- 
lent intent  would  be  inconsistent  with  the 
fact  of  insolvency,  then  this  court  cannot  find 
the  intent  as  matter  of  law.  Now,  it  appears 
from  the  record  in  this  case,  in  addition  to 
the  findings  already  discussed,  that  the  lia- 
bilities and  assets  of  the  defendant  Bray  ap- 
proximated three  quarters  of  a  million  dol- 
lars, respectively ;  that  he  continued  in 
business  for  years  after  these  deeds  were 
made,  and  before  he  made  an  assignment  for 
the  benefit  of  his  creditors ;  and,  in  addition 
to  these  facts,  we  will  suppose  that  he  hon- 
estly believed  at  all  times  that  he  had  ample 
property  remaining  to  pay  his  debts  after 
this  property  was  transferred,  and  that  the 
property  transferred  was  of  merely  nominal 
value.  A  state  of  facts  could  be  imagined 
even  much  more  favorable  to  the  grantor. 
Bray,  than  the  foregoing,  and  which  would 
be  perfectly  reconcilable  with  the  fact  of  ac- 
tual insolvency,  and  the  absence  of  fraudu- 
lent intent  at  the  time  of  the  making  of  the 
conveyances ;  and,  conceding  the  trial  court 
would  be  justified  in  drawing  the  inference 
of  fraudulent  intent  from  such  a  state  of  facts, 
this  court  would  not  and  could  not  say  that 
such  intent  would  flow  therefrom  as  a  matter 
of  law.  It  is  difficult  to  see  how  trivia) 
gifts,  made  with  fair,  honest  intentions,  can 
be  adjudged  to  have  been  made  with  a  fraud- 
ulent intent,  when  intent  is  declared  to  be  a 
matter  of  fact  in  all  cases. 

In  the  case  of  Carpentier  v.  Mendenhall,  28 
Cal.  484,  it  was  held  that  a  finding  of  a  de- 
mand by  one  tenant  in  common  to  l^  let  into 
possession,  and  a  refusal  by  his  co-tenant, 
was  not  a  finding  of  ouster.     The  court  said ; 
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"The  law  will  not  presume  from  either  the 
One  or  the  other,  nor  from  both  combined, 
that  there  was  an  intent  to  oust.  That  intent 
must  be  established  as  a  fact  by  the  finding 
of  the  jury.  Conversion  is  one  of  the  points 
to  be  established  in  actions  of  trover,  but 
4t  is  settled  that  demand  and  refusal  is  not 
conversion,  but  only  evidence  of  it,  for  the 
,  consideration  of  the  jury.  In  the  absence  of 
aI  I  explanation,  the  court  would  be  justified 
in  directing  or  advising  tlie  jury  to  infer  a 
conversion  or  an  ouster,  in  a  case  like  the 
one  at  bar,  from  the  fact  of  demand  and  re- 
fusal, but  the  inference  is  to  be  made  by  the 
jury  and  not  by  the  court."  There  appears 
to  be  no  reason  why  the  legal  principles  de- 
clared by  this  court  in  the  criminal  case  of 
People  V.  Mvse,  80  Cal.  44,  are  not  applicable 
here.  The  defendant  was  charged  with  an 
assault  with  intent  to  commit  murder.  It  is 
a  statutory  offense,  and  the  intent  is  the  es- 
sential ingredient.  The  trial  court  gave  the 
following'  instruction:  "The  jury  are  in- 
structed that  the  natural  and  probable  conse- 
quence of  every  act  deliberately  done  by  a 
person  of  sound  mind  is  presumed  to  have 
been  intended  bv  the  author  of  said  act; 
and  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants, or  either  of  them,  did  shoot  at  said 
Henry  Coffey,  as  charged  in  the  information, 
and  that  the  natural  and  ordinary  conse- 
quences of  said  shooting  would  be  the  death 
of  said  Henry  Coffey,  then  the  presumption 
of  law  is  that  the  defendant  so  shooting  did 
shoot  at  said  Coffev  with  intent  to  kill  him." 
This  court  said :  '  **  It  is  doubtless  true  that 
a  man  is  presumed  to  have  intended  the  im- 
mediate and  natural  consequences  of  his  act, 
but,  when  an  act  becomes  criminal  only  when 
it  has  been  performed  with  a  particular  in- 
tent, that  intent  must  be  alleged  and  proved. 
It  is  for  the  jury,  under  all  the  circumstances 
of  the  case,  to  say  whether  the  intent  required 
by  the  Statute  to  constitute  the  offense  ex- 
isted in  the  mind  of  the  defendant."  This 
charge  withdrew  from  the  jury  the  consider- 
ation of  the  question  whether  the  defendants 
intended  to  kill  Coffey.  The  defendants 
claimed  that  they  were  acting  in  self  defense, 
and  upon  real  and  apparent  danger.  To  tell 
the  jury,  therefore,  if  they  believed  that  the 
defendants  had  shot  at  Coffey,  and  that  the 
natural  and  ordinarv  consequences  of  the 
shooting  would  be  the  death  of  Coffe;^,  the 
law  would  presume  them  guilty  of  an  intent 
to  kill,  was  erroneous,  l^causc  it  entirely 
disregards  the  question  whether  the  defend- 
ants acted  in  good  faith,  and  to  defend  them- 
selves against  real  or  apparent  danger.  So, 
in  the  case  at  bar,  if  a  voluntary  transfer  by 
the  defendant  insolvent  carries  with  it  a  con- 
clusive fraudulent  intent,  the  defendant 
would  be  precluded  from  showing  his  mo- 
tives and  good  faith  in  making  the  convey- 
ance, and  the  question  of  intent,  which  a 
jury  may  have  been  called  to  try,  which  in 
all  cases  is  a  question  of  fact,  and  which  is 
the  fact  in  the  case,  would  be  driven  from 
the  case  by  the  court  calling  to  its  aid  pre- 
sumptions which,  as  we  have  already  seen, 
are  not  only  liable  to  attack,  but  are  put  to 
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flight  at  the  moment^they  come  in  contact 
with  a  substantial  fact. 

The  case  of  Hager  v.  Shindler,  29  Cal.  58, 
59,  holds  that  insolvency  is  but  a  circum- 
stance from  which  fraud  may  be  inferred  or 
argued ;  evidence  of  fraud,  but  not  bv  any 
means  conclusive  or  irrebuttable  evidence. 
In  that  case  the  court  said :  "*  In  a  case  like 
the  one  at  bar,  insolvency  is  not  a  fact  of 
Jurisdictional  consequence,  nor  is  it  per  se  a 
condition  of  relief.  ...  A  complaint 
framed  for  the  purpose  named,  while  stating 
that  the  deed  wa[s  without  consideration, 
should  aid  or  help  out  the  averment,  not  by 
averring  insolvency,  for  that  is  but  a  cir- 
cumstance, not  by  averring  generally  that 
the  deed  was  fraudulent,  for  that  is  but  a 
conclusion  of  law,  but  by  averring  the  fact 
superadded  by  the  Statute,  to  wit,  that  it 
was  made  with  'intent  to  hinder,  delay,  or 
defraud  creditors. '  The  state  of  the  grantor's 
worldly  affairs  may  be  used  as  evidence  to 
elucidate  the  intent,  if  disputed ;  but  as 
matter  of  pleading  it  is  not  necessary  that 
insolvency  should  be  averred  in  the  com- 
plaint, and  for  the  obvious  reason  that  the 
fact  does  not  enter  as  a  term  into  the  legal 
proposition.  A  rich  man  may  make  a  fraud- 
ulent deed  as  well  as  one  who  is  insolvent." 

The  Civil  Code  provides  that  the  mere  want 
of  consideration  does  not  of  itself  render  a 
convevance  fraudulent  as  to  creditors ;  and 
considering  this  section  in  connection  with 
the  presumptions  i-ecognized  by  the  court  in 
Swartz  V.  Juazlett,  supra,  the  distinction  Nbe- 
tween  sales  for  an  inadequate  consideration 
and  voluntary  conveyances  is  entirely  im- 
perceptible, and  the  question  in  both  cases 
at  once  becomes  one  of  intent  to  be  decided 
from  all  the  evidence  in  the  case.  The  dif- 
ference in  these  two  classes  of  conveyances 
is  onlv  in  degree ;  for  the  grantor  must  upon 
appellant's  theory  be  presumed  to  know  his 
condition,  and  to  know  that  the  consideration 
is  inadequate,  and  that  he  is  tihereby  depriv- 
ing his  creditors  of  the  portion  of  the  "  fund" 
which  is  represented  hj  the  difference  be- 
tween an  adequate  and  inadequate  consider- 
ation, he  must  be  presumed  conclusively  to 
intend  to  defraud  them  pro  tanto,  for  the 
conveyance  is  voluntary  to  that  extent.  But 
McFadden  v.  Mitchell,  54  Cal.  629,  holds  that 
inadequacy  of  price  and  insolvency  of  the 
debtor  are  only  circumstances  more  or  less 
potential  in  the  determination  of  fraud  as  a 
question  of  fact ;  and,  referring  to  certain 
instructions  given  by  the  trial  court,  JutUce 
McKee  says:  "By  these  instructions  the 
court  in  effect  took  away  from  the  jury  the 
consideration  of  fraudulent  intent  as  a  ques-. 
tion  of  fact,  and  as  they  are  contrary  to  the 
plain  rule  established  by  the  Code  the  cause 
is  remanded  for  a  new  trial."  Appellant's 
position  in  this  case  takes  away  from  the 
jury  the  consideration  of  fraudulent  intent 
as  a  Question  of  fact.  In  Jamison  v.  King, 
50  Cat.  186,  the  court,  speaking  through  <Am- 
tiee  McKinstry,  said  :  "  Doubtless  the  concur- 
rence of  insolvency  on  the  part  of  the  assign- 
or, and  inadequacy  of  price,  would  be  a 
circumstance  strongly  tending  to  establish 
fraud ;  but  inadequacy  or  failure  of  con- 
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sideration  is  not  of  itself  sufficient,  even  as 
against  the  creditors  of  an  insolvent  assignor, 
to  authorize  a  court  to  find  fraud  as  a  con- 
clusion of  law.  By  our  Statute  it  is  pro- 
vided :  'The  question  of  fraudulent  intent, 
in  all  cases  arisintr  under  the  provisions  of 
this  Act,  shall  be  deemed  a  question  of  fact 
and  not  of  law ;  nor  shall  any  conveyance  or 
char^  be  adjudged  fraudulent  as  against 
creditors  or  purchasers  solely  on  the  ground 
that  it  was  not  founded  upon  a  valuable 
consideration.'  In  the  case  before  us  the 
district  court  did  not  find  fraud  as  a  fact  or 
as  a  conclusion  of  law,  nor  does  the  amended 
complaint  allege  it. "  In  Miller  v.  Stewart^ 
24  Cal.  604,  the  court  uses  this  language: 
**"  Whether  the  transactions  in  cj^uestion  were 
entered  into  by  the  Millers  with  intent  to 
hinder,  delay,  or  defraud  their  creditors  is  a 
question  which  the  Statute  leaver  to  the  de- 
termination of  the  jury  upon  such  evidence 
as  maj  be  presented  for  their  consideration. 
The  intent  is  expressly  declared  to  be  a 
question  of  fact,  and  must  therefore  be  for 
the  jury,  and  not  the  court.  In  the  instruc- 
tion above  quoted  the  court  in  effect  takes 
the  question  from  the  consideration  of  the 
jury,  and  assumes  the  decision  thereof."  In 
Harris  v.  Bums,  50  Cal.  141,  it  appears,  the 
trial  court  instructed  the  jury  that  certain 
facts,  if  proven,  were  conclusive  as  to  the 
intent  of  the  assignor  to  hinder,  delay,  and 
defraud  his  creditors.  In  the  opinion  of  this 
court,  Ghief  Justice  Wallace  says:  "This 
instruction  cannot  be  supported.  The  ques- 
tion of  fraudulent  intent  is  a  question  of 
fact ;  it  is  so  declared  by  the  Statute.  .  .  . 
The  instruction,  in  efi^ct,  took  away  from 
the  jury  the  decision  of  the  question  of  fact, 
and  established  the  fraudulent  intent  hj  mere 
legal  conclusion  from  an  Isolated  circum- 
stance. This  we  held  erroneous  in  Jamison 
V.  King,  60  Cal.  132,  at  the  present  term." 
This  decision  is  not  based  upon  the  theory 
that  the  facts  referred  to  by  the  trial  court 
in  the  instruction  were  in  themselves  too 
weak  to  justify  a  conclusive  presumption  of 
a  fraudulent  intent ;  but  it  declares  that  the 
intent  being  a  question  of  fact,  such  a  pre- 
sumption could  not  be  indulged  in  under 
our  Statute. 

If  the  Legislature  had  intended  a  gift  by 
an  insolvent  to  constitute  a  constructive  fraud 
or  fraud  in  law,  it  was  easy  to  have  said  so. 
Instead  of  that,  they  expressly  legislated 
away  all  the  reasons  upon  which  the  decis- 
ions so  holding  profess  to  stand.  When 
the  Legislature  did  intend  to  preserve  the 
doctrine  of  fraud  in  law,  they  did  so  in  ex- 


press language,  by  section  8440,  Civil  Code, 
and  then  provided  that  in  all  other  cases  the 
question  of  fraudulent  intent  is  one  of  fact, 
and  not  of  law.  It  is  impossible  to  com> 
prehend  how  any  decision  or  series  of  decis- 
ions of  other  States  can  make  the  question 
of  fraud  in  this  State,  and  in  this  character 
of  action,  a  question  of  law.  No  decision 
or  series  of  decisions  can  repeal  a  statute. 

Lei  the  order  be  affirmed. 

We  concur:  DeHaven,  J,  ;  Harrison* 
J.  ;  McFarland*  J.  ;  Patersoiit  */. 

Beattj»  Gh.  J.: 

I  concur.  It  does  not  seem  possible  to 
avoid  the  conclusion  that  the  law  of  Cali- 
fornia ou  the  subject  of  voluntary  convey- 
ances by  insolvent  debtors  is  such  as  in  Uie 
opinion  of  Justice  Garoutte  it  is  declared  to 
be.  But  I  cannot  refrain  from  expressing 
the  belief  that  it  is  most  unfortunate  that 
the  court  should  be  forced  to  that  conclusion. 
When  an  insolvent  debtor  makes  a  gift  of 
his  property  to  a  donee  of  his  own  selection, 
there  can  be  but  one  result,  so  far  as  his 
creditors  are  concerned.  They  are  necessarily 
deprived  of  what  is  rightfully  theirs,  and 
the  law  ought  to  pronounce  such  transaction 
imo  fa/cto  fraudulent  and  void  as  to  them. 
Our  Legislature,  however,  has  deliberately 
chosen  to  make  the  rights  of  creditors  in  sucn 
case  depend,  not  upon  the  proof  of  facts 
susceptible  of  demonstration,  and  from  which 
the  injury  is  a  necessary  result,  but  upon 
proof  of  the  secret  intent  of  the  debtor;  in 
other  words,  upon  the  whim  of  a  jury.  Such 
a  law  invites  fraud,  puts  a  premium  upon 
perjury,  and  multiplies  fruitless  litigation. 
It  ought  to  be  changed,  but  the  Legislature 
alone  has  the  power  to  change  it.  In  the  mean 
time  the  courts  should  give  the  utmost  force 
and  effect  to  so  much  of  the  law  for  the  protec- 
tion of  creditors  as  remains.  There  should  be 
no  hesitation  in  stating,  and  in  everywhere 
insisting  upon,  the  proposition  that  a  volun- 
tary conveyance  by  an  insolvent  debtor  is 
prima  facie  proof  of  a  fraudulent  intent, 
which  throws  upon  the  donee  the  necessity 
of  rebutting  the  inference  of  fraud ;  and  it 
ought  not  to  be  held  or  intimated  that  such 
in&rence  will  be  rebutted  by  the  mere  fact 
that  the  debtor  was  at  the  date  of  the  con- 
veyance ignorant  or  uncertain  as  to  his  in- 
solvency. It  ought  to  be  made  clear,  on  the 
contrary,  that  he  believed,  and  had  good 
reason  to  believe,  that  his  property  remaining 
after  the  conveyance  would  be  amply  suffi- 
cient to  enable  him  to  meet  and  discharge 
his  obligations  as  they  matured. 


PENNSYLVANLA  SUPREME  COURT. 


APPEAL  OF  Charles  M.  LUKENS  ct  al. 


Be  Henry  KESLER'S  ESTATE. 

(....Pa ) 

1«   The  testimony  of  two  witneoses  or 


their  'equiTalent  is  neoessary  to  modify 
an  ante-nuptial  aflrreement  even  on  the  firrouDd 
of  fraud.  « 

8«  The  resumption  ofher  marital  duties 
by  a  wif^«  who  has  voluntarily  estranged  her- 
self from  her  husband  because  of  her  dJssatisfao- 
tioo  with  a  valid  and  binding  ante-nuptial  coo- 


VofTE,— What  is  not  sufficient  consideration  for  new  i  under  a  le^l  obligation  to  perform  cannot  oonsti- 
contracL  tute  a  consideration  for  a  new  contract.    Bartiett 

The  performance  of  an  act  which  the  party  is  I  v.  Wyman,  14  Johns.  260;  Crosby  v.  Wood,  6  N.  Y. 
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tract,  ia  no  ooosideration  for  a  revooation  of 
Buoh  contract. 
8.  AbftBdonmeni  of  leg^  prooeedlncT* 
which  apre  without  merit*  is  no  considera- 
tion for  the  revocation  of  a  valid  and  binding 
contract. 

(October  5, 1891.) 

APPEAL  by  the  executors  and  trustees  un- 
der the  will  of  Henry  Eesler,  deceased, 
from  a  decree  of  the  Orphans'  Court  of  Phila- 
delphia County  awarding  Mary  R.  Kesler  one 
third  of  decedent's  personal  estate.    Heversed. 

Mary  R.  Kesler  was  the  wife  of  Henry  Kes- 
ler. Before  their  marriage  they  entered  into 
a  contract  by  which  she  was  given  a  certain 
annuity  in  full  satisfaction  of  all  claims  upon 
bis  estate.  She  claimed  that  this  contract  was 
a  fraud  upon  her  rights  and  the  auditing  judge 
disregarded  it  and  permitted  the  widow  to 
share  in  the  estate  as  though  the  testator  had 
died  intestate. 

Further  facts  appear  in  the  opinion. 

Messn,  Joseph  M •  Pile  and  Richard  P* 
White,  for  appellants: 

A  party  executing  a  legal  instrument  is  pre- 
sumed to  be  acquainted  with  its  contents — 
where  it  is  unconnected  with  suspicious  cir- 
cumstances the  burden  of  disproving  the  pre- 
sumption lies  on  him  who  would  impeach  the 
deed. 

Greenfiel^B  Estate,  14  Pa.  489. 

If  one  who  is  about  to  execute  an  instrument 
can  read  it,  and  neglects  to  do  so,  or  being 
blind  or  illiterate  chooses  to  act  without  requir- 
ing the  contents  to  be  made  known  to  him,  he 
will  be  bound  to  it. 

Pennsylvania  R.  Co.  v.  8hay,  82  Pa.  208. 


Evidence  to  destroy  a  written  contract  must 
be  clear,  precise  and  indubitable.  This  can 
only  be  done  by  the  testimony  of  two  witnesses 
or  one  witness  corroborated  by  circumstances 
equivalent  to  another. 

Thomas  v.  Loose,  5  Cent.  Rep.  198,  114  Pa. 
86. 

Declarations  of  the  testator  cannot  be  re-, 
ceived  to  establish  a  fact,  since  the  testator  is 
not  a  party  to  the  conflict  over  the  disposition 
of  his  estate. 

Herster  v.  Herster,  122  Pa.  289. 

Messrs.  Saonnel  P.  Haneon  and* John  G« 
Johnsoiit  for  appellees: 

The  deed  of  marriage  settlement  was  void  be- 
cause procured  through  fraud.  There  is  no  rule 
of  evidence  which  requires  that  fraud  shall  be 
proven  by  more  than  one  witness. 

In  Thomas  v.  Loose,  5  Cent.  Rep.  190. 114  Pa. 
85,  the  evidence  referred  to  was  evidence  of 
facts  which  varied  or  changed  the  writing. 
Fraud  is  a  fact  like  an^r  other,  which  can  be 
proved  without  overcoming  that  weight  of  in- 
ference which  sustains  a  written  instrument 
against  an  effort  to  modify  it  by  parol. 

The  presumption  as  agamst  a  person  of  sound 
mind,  who  signs  an  instrument,  that  he  or  she 
is  acquainted  with  its  contents  necessarily  falls 
after  uncontradicted  proof  has  been  offered,  of 
the  existence  of  a  deliberate  fraud,  calculated 
to  induce  the  execution. 

If  there  be  affirmative  proof  of  fraud,  the 
settlement  will  not  be  permitted  to  stand.  The 
woman  does  not  bear  such  a  position  towards 
the  man  as  enables  him  to  induce  her  signature 
to  the  settlement  by  any  deceit. 

See  JShea's  App.  1  L.  R.  A.  822,  121  Pa.  302; 
Neely's  App.  124  Pa.  424;  Kline  v.  KUne,  57 
Pa.  120;  Tiernan  v.  Binns^  92  Pa.  248;  Dar 


360;  2  Parsons,  Gont.  437;  Vanderbilt  v.  8chreyer,91 

N.  Y.  aas. 

Neither  the  promise  to  do  a  thing:,  nor  the  actual 
doing  of  it,  will  be  a  good  consideration  if  it  is  a 
thing  which  the  party  is  tx)und  to  do  by  the  gene- 
ral law,  or  by  a  subsisting  contract  with  the  other 
party.  Pollock,  Cont.  181;  Crosby  v.  Wood,  6  N.  Y. 
869;  Deacon  v.  Grldley,  15  C.  B.  205. 

*'Nor  is  tbe  performance  of  that  which  the  party 
was  under  a  previous  valid  legal  obligation  to  do 
a  sufficient  consideration  for  a  new  contract."  2 
Parsons,  Oont.  487. 

lavM/rationB  of  the  rule. 

When  certain  sailors  had  signed  articles  to  com- 
plete a  voyage,  but  at  an  intermediate  port  refused 
to  go  on,  and  the  captain  thereupon  promised  to 
pay  them  Increased  wages,  it  was  held  that  the 
promise  was  without  consideration.  Bartlett  v. 
Wyman,  U  Johns.  200. 

A  firm  having  a  contract  to  build  a  railroad 
found  the  contract  unprofitable,  whereupon  the 
railroad  company  promised  if  they  would  go  on 
and  complete  the  contract  they  would  repay  to  the 
contractors  all  of  the  obligations  which  they  had 
or  would  incur  in  consequence  of  their  completion 
of  the  work.  Held  no  consideration.  Ayres  v. 
Chicago,  K.  I.  &  P.  R.  Co.  52  towa,  478. 

Tbe  payment  of  the  accrued  interest  upon  a 
promissory  note  which  is  past  due  does  not  consti- 
tute a  valid  consideration  for  the  extension  of 
tho  note;  it  is  tbe  payment  of  Interest  in  ad- 
vance that  will  support  and  enforce  an  extension. 
Waters  V.  Simpson,  7  111.  570;  Warner  v.  Campbell, 
>  26  111.  289;  Tennis  v.  Piper,  21  111.  App.  160. 

When  a  mortgagor,  as  a  condition  to  the  pay- 
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ment  of  his  mortgage,  exacted  from  the  mortgagee 
an  obligation  that  he  would  procure  the  canoella- 
tion  of  a  certain  outstanding  bond  executed  by  the 
mortgagor,  or  pay  him  the  sum  of  ^00,  said  bond 
behig  given  to  indemnify  against  some  apparent 
incumbrance,  it  was  held  that,  it  not  being  shown 
that  there  was  any  incumbrance  existing  against 
the  land,  the  obligation  was  without  consideration. 
Conover  v.  Stillweil,  84  N.  J.  L.  54. 

A  promise  to  pay  an  attorney  additional  com- 
pensation to  attend  as  a  witness,  after  he  has  been 
duly  subpoenaed,  is  without  consideration.  The 
attorney  did  nothing  except  what  he  was  legally 
bound  to  do.    Smithett  v.  Blythe,  1  Bam.  9t  Ad.  514. 

Part  payment  of  a  debt  overdue  is  not  a  valid 
consideration  for  an  agreement  to  postpone  or 
discharge  the  payment  of  the  residua.  Pabodie  v. 
King,  13  Johns.  426;  Reynolds  v.  Ward,  5  Wend.  501; 
Gibson  v.  Renne,  19  Wend.  380;  Smith  v.  Barthole- 
mew,  1  Met.  276;  Deacon  v.  Grldley,  15  C.  B.  294. 

So  a  promise  to  pay  increased  compensation  for 
services  which  the  party  was  under  a  prior  legal 
obligation  to  render  is  not  valid.  Stilk  v.  lisnriok, 
2  Campb.  817;  Harris  v.  Carter,  8  El.  &  Bl.  560;  Voor- 
bees  V.  WoodhuU,  38  N.  J.  L.  404. 

The  relinquishment  of  a  security  deposited  by  a 
debtor  with  his  creditor,  as  collateral  security  for  a 
debt,  which  was  afterwards  discharged  by  a  compo- 
sition deed,  is  no  consideration  for  a  promise  by  the 
debtor  to  pay  the  residue  of  the  debt  beyond  the 
amount  of  the  composition;  the  debt  being  released 
and  the  debtor  entitled  to  the  return  of  the  security, 
the  creditor  cannot  make  its  surrender  a  considera- 
tion of  a  new  promise.  Co  wper  v.Green,  7  Mees.  ft 
W.  888;  McDonald  v.  Nellson,  2  Cow.  140;  Crosby  v. 
Wood,  6  N.  Y.  860. 
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Unfft&ti's  App.  86  Pa.  512;  MMce^s  App,  107 
Pa.  611;  Tardiey  ▼.  Ouihbert9on,  106  Pa.  395; 
Bf>yd  V.  Bo^d,  66  Pa,  298;  RusselPs  App,  75  Pa. 
279;  B(^d  ^,  Be  Tm  MantagrUe,  73  K  Y.  602; 
Comsiock  V.  Conutock,  57  Barb.  458,  470;  Wiodes 
▼.  /io^e,  L.  R.  1  Ch.  App.  262;  Turnery,  OoU 
litis,  L.  R.  7  Ch.  App.  329:  8avery  v.  King,  5 
H.  L.  Cas.  627,  657,  663;  Boghton  v.  Hoghton, 
15  Beav.  278,  814;  Cooke  v.  Lamotte,  Id.  241, 
249:  Whelan  v.  WTielan,  3  Cow.  687. 

The  burden  of  proof  being  on  the  beneficiary 
under  the  deed,  he  must  clearly  and  affirma- 
tively prove  that  the  woman  (1)  fully  knew 
what  she  was  doini;;  (2)  was  entirely  compe- 
tent to  act;  (8)  was  wholly  free  from  undue  in- 
fluence: (4)  had  indepenaent  advice;  (5)  that 
the  transaction  was  righteous;  (6)  that  it  fully 
expressed  her  intentions;  (7)  that  "the  deed 
was  the  well-understood  act  of  her  mind,"  and 
(8)  that  she  had  full  knowledge  "of  its  import 
and  effect." 

This  burden  of  proof  the  appellants  have  not 
assumed.  They  have  failed  to  show  the  exist- 
ence of  axiy  of  these  requisites. 

Story,  Eq.  §  808;  Kline  v.  Kline,  Boyd  v. 
Be  La  Monlagnie,  Shea's  App.,  and  Whelan  v. 
Whelan,  supra;  Gross  v.  Leiber,  47  Pa.  525. 

In  Thomson  v.  White,  1  D.  S.  1  Dall.  426,  1 
L.  ed.  206,  it  was  said:  "In  the  case  of  Har- 
iDey  V.  Hartey,  2  Ch.  Cas.  180,  three  successive 
chancellors  decreed,  on  the  parol  proof  of  a  sin- 
gle witness,  against  a  deed  of  settlement." 

See  also  Waliace  v.  Baker,  1  Binn.  616; 
Binkte  v.  Marshall,  8  Binn.  589. 

Declarations  of  an  interested  party  made  be- 
fore, at  the  time  of,  or  after,  a  contract,  are 
evidences  against  him. 

Duncan  v.  Lawrence,  24  Pa.  154;  Shirley  v. 
Shirley,  59  Pa.  267;  Munger  v.  Silsbee,  64  Pa. 
454-  Simons  v.  Vulcan  d  M.  Oil  Co.  61  Pa. 
202;  Fuller  v.  Kelsey,  4  Brewst.  106. 

There  was  a  valid  contract,  upon  sufficient 
consideration,  to  treat  the  marriage  settlement 
as  void,  and  to  maintain,  unrevoked,  a  codicil 
giving  the  wife  one  third  of  the  testator's  real 
and  personal  estate. 

The  settlement  of  a  family  difficulty  and  dis- 
pute was  a  valuable  consideration  for  a  prom- 
ise such  as  this. 

Burkholdev's  App.  105  Pa.  86;  Rice  v.  Bixler, 
1  Watts  &  S.  445;  Chamberlain  v.  McClurg,  8 
Watts  A  8.  81;  Paxson  v.  Hewson,  8  W.  N. 
C.  197;  Share  v.  Anderson,  7  Serg.  &  R.  62; 
Barton  v.  Wills,  5  Whart.  225;  Wilen's  App. 
105  Pa.  124. 

It  is  immaterial  that  the  (decedent  puts  his 
contract  into  the  shape  of  a  codicil. 

Smith  V.  Tuit,  127  Pa.  841;  Bufour  v.  Pe- 
reira,  1  Dick.  419;  Wigram,  Wills,  p.  4. 

An  instrument  may  operate  as  a  will  in  one 
part  and  as  a  deed  iu  another. 

Wigram,  Wills,  27;  Meek  v.  Eolton,  22  Ga. 
491:  Bahb  v.  Harrison,  9  Rich.  Eq.  Ill:  Brink- 
er  V.  Brinker,  7  Pa.  55;  Johnson  v.  MeOue,  34 
Pa.  182. 

Sterrett,  J. ,  delivered  the  opinion  of  the 
court: 

There  is  certainly  no  apparent  reason  why, 
situated  as  these  parlies  were,  the  '*  law  should 
regard  with  disfavor"  the  antenuptial  agree- 
ment made  by  them.  Mr.  Kesler  was  ad- 
vanced in  years,  had  already  accumulated  a  for- 
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tune,  and  had  a  family  by  a  former  marriage; 
while  Mrs.  Davidson  was  lifted  out  of  poverty 
and  comfortably  provided  for  by  it.  Persons, 
situated  as  they  were,  do  not  usually  act  from 
mere  impulse,  or  contract  without  considera- 
tion;  and  the  court  below  has  accordingly  found 
that ''  every  requirement  of  the  law  seems  to 
have  been  complied  with  in  the  execution  of  thi^ 
contract.  A  full  disclosure  was  made  to  the 
intended  wife,  and  every  opportunity  afforded 
her  either  to  obtain  information  as  to  the  nature 
and  character  of  the  instrument  she  came  pre- 
pared to  execute,  or  object  to  its  execution  if 
ignorant  of  its  contents,  or  deceived  as  to  its 
purpose  and  object.  She  was  not  illiterate, 
but  intelligent  and  well  educated.  She  was 
not  young  and  inexperienced,  but  of  mature 
years  and  acquainted  with  marital  duties  and 
rights.  She  was  a  free  agent,  of  sound  mind, 
and  fully  capable  of  protecting  herself.  Nor 
was  she  under  any  restraint.  The  deed  of  set- 
tlement, although  of  great  length,  is  in  the 
usual  form  adopted  by  careful  and  accom- 
plished conveyancers,  and  its  preamble,  in 
clear  and  perspicuous  language,  easily  com- 
prehended by  a  person  of  even  ordinary  intelli- 
gence, specified  the  terms  and  objects  of  the 
agreement  entered  into  between  the  parties. 
That  it  was  understood  by  the  claimant  we 
think  there  is  no  doubt.  And  from  her  neces- 
sitous circumstances  it  is  not  wholly  improbable 
she  was  content,  assured  of  the  maintenance 
and  comforts  afforded  by  her  future  husband's 
wealth  during  his  lifetime  and  the  secured  an- 
nuity of  $600  for  her  life  after  his  death,  to' re- 
linquish all  further  claim  upon  his  estate."  It 
is  impossible  to  understand  how,  consistently 
with  these  facts,  Mr.  Kesler  can  be  found  to 
have  practiced  a  fraud  upon  his  intended  wife 
in  the  execution  of  this  contract.  In  his  senile 
garrulity  he  may  have  made  statements  to  his 
son-in-law  which  might  better  have  been  left 
unsaid;  but  when  brought  face  to  face  with  his 
wife  he  distinctly  averred,  and  she  did  not 
deny,  that  she  had  never  asked  him  any  ques- 
tions in  regard  to  the  agreement,  and  that  he 
had  made  the  settlement  **  to  protect  his  fam- 
ily; that  she  might  jump  over  the  traces;  that 
he  fully  intended  if  she  proved  a  faithful,  good 
wife, — ^he  only  had  this  to  protect  himself  and 
his  family,— if  she  proved  to  be  what  he 
thought  sne  was,  and  what  she  had  now 
turned  out  to  be,  he  would  have  ^ven  her  at 
the  same  time  one  third."  (Testimony,  pp. 
48  and  49).  But,  whatever  may  have  been  his 
original  intention,  in  view  of  the  findings  of 
the  court  below,  that  Mrs.  Davison,  knowing 
her  rights  and  fully  informed  of  the  situation, 
deliberately  and  in  writing  released  all  her  in- 
terest in  her  deceased  husband's  estate  in  con- 
sideration of  the  provision  made  for  her  by  this 
agreement  and  was  content,  it  is  incredible 
that  a  fraud  should  have,  in  fact,  been  prac- 
ticed on  her.  Even  assuming  that  the  facts 
are  as  claimed  by  her  counsel,  the  quantum  of 
proof  adduced  is  not  sufficient  to  modify  the 
agreement;  they  were  not  proved  by  two  wit- 
nesses or  their  equivalent.  Thomas  v.  Loose, 
114  Pa.  35,  5  Cent.  Rep.  190. 

The  agreement  must  be  considered  as  having 
embodi^  the  real  intention  of  the  parties  at  its 
date,  and  therefore  conclusive  of  their  rights. 
Was  there  a  valid  revocation  of  it?    It  will 
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be  conceded  that  there  must  have  been  a  meri- 
toi-ious  or  valuable  consideration  for  such  revo- 
cation {Stiekney  v.  Barman,  2  Pa.  67);  and  it 
is  very  clear  that  neither  of  these  existed 
here.  The  sole  inducement  was  the  doing  of 
that  which  Mrs.  Kesler  was  legally  bound  to 
do.  She  had  voluntarily  estranged  herself 
from  her  husband  because  of  her  dissatisfac- 
tion with  the  ante-nuptial  contract;  there  is 
no  pretense  that  she  had  any  other  cause  of 
complaint.  If,  as  has  been  shown,  that  was 
a  valid  and  binding  contract,  the  estrange- 
ment was  without  justfncation;  it  was  a  wan- 
ton abuse  of  the  marital  relation  for  mercenary 
purposes;  and  reconcilement  was  her  duty. 
Public  policy  forbids  that  the  performance  of 
such  duty  be  made  the  subject  of  barter  and 
sale.  The  law  fixes  and  regulates  the  marital 
relation  on  public  considerations,  and  will  not 
allow  the  parties  to  discard  and  renew  it  for 
money.  Thus  in  Boberts  v.  Frisby,  88  Tex. 
219,  the  supreme  court  held  that  the  husband 
is  not  legally  bound  by  a  post-nuptial  contract 
in  which  he  hires  his  wife  to  live  with  him. 
The  same  principle  was  affirmed  by  the  Su- 
preme Court  of  Tennessee  in  Gopdand  v.  Boaz, 
9  Baxt.  223;  and  Mr.  JuaUce  Allen  of  the  Bu 


preme  Judicial  Court  of  Massachusetts  wellforegoing  opinion 


said ;  "  It  is  as  much  against  public  policy^  to 
restore  interrupted  conjugal  relations  as  it  is  to 
continue  them  without  interruption  for  the 
same  consideration.  The  right  of  condonation 
is  not  exercised  for  the  sake  of  justice  to  the 
injured  party,  or  with  regard  to  the  rights  of 
others  or  the  interests  of  the  public  when  it  is 
sold  for  money,  and  the  law  cannot  recognize 
such  a  consideration."  Merrill  v.  Peadee^  \A^ 
Mass.  460, 6  New  Eng,  Rep.  120. 

There  are  no  cases  m  conflict  with  this  view, 
decided  by  this  court.  It  was  not  involved  in 
BurkhMefa  ^/>p.,»105Pa.  81,  upon  which  the 
court  below  reUed. 

It  is  said  that  abandonment  of  the  legal  pro- 
ceedings instituted  by  Mrs.  Kesler  for  the  revo- 
cation of  the  ante-nuptial  contract  was  suffi- 
cient consideration.  The  answer  to  this  is  that 
she  was  not  prejudiced  by  that  act;  the  ques- 
tion  involved  there  has  been  raised  here,  and 
has  been  shown  to  be  without  merit. 

Mrs.  Kesler  is  therefore  not  in  a  position  to 
claim  the  aid  of  a  court  of  equity;  and  the  de- 
cree of  the  court  below  must  be  reversed. 

Detyree  reversed  with  costs  to  be  paid  by  the 
appellee,  and  record  remitted  with  instructiona 
to  distribute  tbe  fund  in  accordance  with  the 
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A  MaryUuid  statuto  providing^  that 
whenever  the  laws  of  any  other  State 
imposed  upon  Maryland  insurance 
companies  seeking:  to  do  business  within  its 
borders  greater  oblifrations  or  prohibitions  than 
are  prescribed  for  foreign  companies  seeking 
to  do  business  in  Maryland,  the  same  obllga- 
tions  and  prohibitions  shall  be  imposed  on  com- 
panies of  such  State  which  shali  seek  Maryland 
business,  makes  such  foreign  law  the  rule  which 
Maryland  will  apply  to  companies  of  the  foreign 
State  asking  permission  to  do  business  within  its 
territory;  and  if  a  Maryland  company  is  refused 
a  license  in  the  foreign  State  merely  on  the  ground 


of  discretion,  the  latter^s  companies  piay  be  re- 
fused license  in  Maryland  on  the  same  ground, 
although  the  Maryland  statutes  do  not  in  terms 
authorize  it. 

(June  18, 188L) 

APPEAL  by  defendant  from  an  order  of  the 
Baltimore' City  Court  directing  the  issuance 
of  a  writ  of  mandamus  to  compel  the  insurance 
commissioner  of  the  State  of  Maryland  to  issue 
a  license  to  permit  complainant  to  do  business 
in  Maryland.    Reversed. 

Argued  before  Alvey,  Ch.  </..  and  Bryan^ 
McSherry,  Fowler,  and  Irving,  JJ. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WilUam  A.  Fisher,  WiUiam 
Cabell  Bruce»  and  D.  K,  Este  Fisher, 
for  appellant: 

It  would  be  strange  if  the  appellant  could  not 
exclude  the  appellee  from  the  State  until  the 


xfOTS.— Foreign  corporatiims;   when   amenable  to  \ 
local  law;  the  law  of  comUy.  \ 

The  corporations  of  one  State  have  no  right  to 
migrate  to  another,  there  to  exercise  their  fran- 
chises, except  upon  tl\e  assent  of  such  other  State, 
and  upon  such  terms  and  conditions  as  the  State 
granting  it  may  think  proper  to  impose.  Lafay- 
ette Ins.  Ck).  V.  French,  60  U.  S.  18  How.  404,  16  L. 
ed.  451:  Paul  v.  Virginia,  76  U.  S.  8  WalL  168,  19  L. 
ed.867;  Ducat  v.  Chicago,  77  U.  S.  10  WalL  410, 19  L. 
ed.  972;  Liverpool  Ins.  Co.  v.  Maseachusetts,  77  U.  8. 
10  Wall.  566, 19  L.  ed.  1089;  Osborne  v.  MobUe,  83  U. 
S.  16  Wall.  479,  21  L.  ed.  470. 

The  correlative  power  to  revoke  or  recall  a  per- 
mission is  a  necessary  consequence  of  the  main 
power.  A  mere  license  by  a  State  is  always  revoca^ 
ble.  Christ  Church  v.  Philadelphia  County,  66  U. 
8.  24  How.  aOO,  16  L.  ed.  602;  People  v.  Roper,  86  N. 
Y.  629;  People  v.  CommissiOQers  of  Taxes,  47  N.  Y. 
601. 
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The  power  to  revoke  can  only  be  restrained,  ff  at 
all,  by  an  explicit  contract  upon  good  considera- 
tion to  that  effect  Humphrey  v.  Pegues,  88  U.  S. 
16  Wall.  244,  21  L.  ed.  826;  Tomlinson  v.  Jessup,  8£ 
U.  S.  16  Wall.  464, 21 L.  ed.  204. 

A  corporation,  organized  and  existing  under 
the  laws  of  one  State,  is  a  creature  of  those 
laws,  and  beyond  its  Jurisdiction,  it  carries  its  cor- 
porate life  and  existence  only  by  sufferance  and 
unon  an  express  or  implied  consent.  It  cannot 
come  within  another  jurisdiction  to  transact  busi- 
ness except  by  permission,  either  express  or  im- 
plied. The  right  of  ,a  State  to  exclude  f  oreigrn  oor- 
poratlons  is  perfectly  settled  and  not  open  ta 
debate.  Paul  v.  Virginia,  76  U.  S.  8  Wall.  168, 19  L. 
ed.  867;  Bank  of  Augusta  v.  Earl,  88  U.  S.  18  Pet  686, 
10  L.  ed.  806;  Liverpool  &  L.  L.  ft  P.  Tns.  Co.  v.  Massa- 
chusetts, 77  U.  8.  10  Wall.  666. 19L.  ed.  1090;  San 
Mateo  County  V.  Southern  Pac  K.  Co.  18  Fed.  Kep» 
722;  People  v.  Fire  Asso.  of  PhUa.  92  N.  T.  811. 
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MarylaDd  company  is  admitted  into  New  York, 
dependent  as  the  appellee  is  for  its  right  to  en- 
gage in  business  here  merely  upob  the  comity 
of  the  State  to  permit  it  to  come  into  its  bord- 
ers— **a  comity  which  is  never  extended  where 
the  existence  of  the  cor^ration  or  the  exercise 
of  its  powers  is  prejudicial  to  their  interests  or 
repugnant  to  their  policy." 

Pavl  V.  Virginia,  76  U.  S.  8  Wall.  168,  19 
L.  ed.  867;  Doyle  v.  Continental  Ins.  Oo.  94  U. 
a  684,  24  L.  ed.  148;  PeajOe  v.  FHre  As»o.  of 
Phila.  92  N.  Y.  825;  Fire  Asio,  of  Phila,  v. 
New  York,  119  U.  S.  118,  80  L.  ed.  346. 

The  appellant,  as  the  head  of  a  separate  and 
independent  dapartment  of  the  government  of 
the  State,  is  vested  with  a  discretion  and  judg- 
ment which  he  has  exercised  for  the  protection 
of  a  corporation  of  this  State,  and  with  his 
discretion  and  judgment  the  courts  have  no 
power  to  interfere. 

Marbury  v.  Madison,  6  U.  S.  1  Cranch.  187, 
2  L.  ed.  60;  Kendall  v.  United  States,  87  U.  8. 
12  Pet.  608,  9  L.  ed.  1214;  Decatur  v.  Paul- 
dinff,  89  U.  S.  14  Pet.  497, 10  L.  ed.  559;  Gaines 
T.  Thomj^km,  74  U.  S.  7  Wall.  848,  19  L.  ed. 
68;  Mississippi  v.  Johnson,  71  U.  S.  4  Wall. 
498,  18  L.  ed.  440;  United  States  v.  Black,- 128 
U.  S.  40,  82  L.  ed.  354;  DweUing- House  Ins. 
Co.  V.  Wilder,  40  Kan.  569;  United  States  v. 
Sehun,  102  U.  8.  878,  2  L.  ed.  167;  Butter- 
worth  V.  United  States,  112  U.  S.  50, 28  L.  ed. 
656;  High,  Extraordinary  Legal  Remedies, 
§  42;  State  v.  Begister,  59  Md.  289;  George's 
Creek  Coal  <fc  /.  Co.  v.  Alleghany  County  Comrs. 
59  Md.  259.  See  also  Demn  v.  Belt,  70  Md. 
854;  Oreen  v.  PurneU,  12  Md.  329;  Miles  v. 
Bradford,  22  Md.  184;  Brooke  v.  Widdecombe 
39  M!d.  401;  Magmder  v.  Swann,  25  Md.  178. 

That  the  Maryland  company  was  not  trans- 
acting business  in  New  York  when  the  appel- 
lant refused  the  license  to  the  appellee  is  imma- 
terial. 

Oermania  Ins.  Co.  v.  Sufigert,  4  L.  R.  A.  478, 
128  III.  244;  Phanix  Ins.  Co.  v.  Welch,  29  Kan. 
679;  State  v.  Moore,  39  Ohio  St.  490. 

Our  statute  contemplates  the  case  of  a  re- 
fusal by  the  insurance  commissioner  of  a  sister 
State  to  issue  a  license  to  an  insurance  com- 
pany of  the  State  of  Maryland  to  do  business 
m  such  Slate;  and  of  the  right  of  this  State  to 
exclude  the  New  York  corporation,  there  can- 
not be  any  doubt. 

Doyle  y.  Continental  Ins.  Co.  94  U.  S.  542,24 
L.  ed.  152. 


Messrs.   Bernard*   Carter   ft  Sons  for 

appellee. 

^^p^^gf  I',  delivered  the  opinion  of  tbe 
court: 

The  question  to  be  decided  In  this  case  arises 
upon  an  appeal  from  a  pro  forma  order  of 
Baltimore  City  Court  directing  a  mandamus  to 
issue  against  the  insurance  commissioner  of 
the  State,  commanding  him  to  issue  a  license 
to  the  Fidelity  &  Casualty  Company  of  New 
York  to  do  business  in  this  State.  It  is  espec- 
ially interesting  and  important,  as  it  involves 
a  question  of  comity  between  the  States,  and  a 
construction  of  the  statutes  of  this  State  and 
of  New  York  State  in  relation  to  each  other. 
The  case  has  been  argued  with  very  great  abili- 
ty by  the  counsel  on  both  sides,  and  by  the  aid 
of  that  skillful  and  learned  debate  we  have 
been  able  to  reach  a  unanimous  conclusion. 
The  record  discloses  the  following  state  of  af- 
fairs: The  appellee  for  several  years,  as  a  New 
York  corporation,  upon  paying  the  requisite  li- 
cense fees,  has  been  transacting  business  in  the 
State  of  Maryland.and  has  outstanding  risks  in 
the  State  of  over  $8,500,000.  It  is  a  corpora- 
tion with  $250,000  paid-up  capital.  In  Decem- 
ber, 1890,  this  company,  tendering  the  usually 
demanded  license  moneys,  asked  for  its  annual 
license  to  transact  business  in  Maryland.  It 
was  informed  that,in  consequence  of  a  protest 
from  the  American  Casualty  Insurance  &  Se- 
curity Company  of  Baltimore  City,  license  to 
transact  business  in  Maryland  would  not  be 
granted.  Thereupon  the  appellee  filed  its 
petition'  in  the  Baltimore  City  Court,  alleging 
compliance  or  tender  of  compliance  with  all 
the  prerequisites  to  the  granting  of  license, 
and  that  the  same  had  been  refused.  Ii  then 
asked  for  mandamus  to  compel  its  issuance. 
Rule  was  laid  on  the  insurance  commission  to 
show  cause  why  the  mandamus  should  not  is- 
sue. By  his  answer  the  following  admitted 
facts  were  disclosed:  The  American  Casualty 
Insurance  &  Security  Company  of  Baltimore 
City  was  organized  and  incorporated  in  1890, 
with  a  paid-up  capital  of  one  million  of  dol- 
lars, and  a  half  million  of  surplus.  Its  line  of 
business  was  manifold,  and  similar  to  that  of 
the  appellee,  and  it  became  the  rival  of  the 
appellee  in  insurance  business.  This  com- 
pany having  started  business  here,  desired  to 
open  an  offline  and  transact  business  in  the  City 
of  New  York.    It  applied  for  license  to  trans- 


UDtil  the  requirements  of  the  law  have  been  oom-  | 
piled  with,  a  foreifirn  oorporation  la  without  power 
to  do  any  business  whatever  within  the  limits  of  a 
State.     Utley  v.  Clard-Gardner  Lode  Mln.  Co.  4 
Colo.  960. 

Conditions  Imposed  by  statute.  See  note  to  State 
V.  Western  U.  Mut.  L.  &  Aco.  Soc.  (Ohio)  8  L.  R.  A. 
129. 

The  right  of  a  oorporation  created  by  the  laws  of 
one  State  to  do  business  In  another  depends  upon 
the  comity  of  the  State  in  which  the  business  la 
transacted,— a  comity  which  is  never  extended 
where  the  exercise  of  such  power  is  prejudicial  to 
Its  interests  or  repugnant  to  its  policy.  Balti- 
more &  O.  R:  Co.  v.  KoontE,  104  U.  S.  11^  L.  ed.  644. 

A^foreifirn  Insurance  company,  doing  business  in 
Pennsylvania,  under  the  authority  of  a  statute  re- 
quhrinfiT  an  agreement  that  judicial  process  served 
upon  its  agent  should  have  the  same  effect  as 
if  served  upon  the  corporation,  is  within  the 
18  L.  R  A. 


meaning  of  the  Act  of  Congress  of  1875,  relating  to 
service  of  process,  ''found"  In  that  State  so  as  to  give 
Jurisdiction  to  federal  courts  sitting  in  that  State. 
Ex  varte  SchoUenberger,  96  U.  8. 873,  84  L.  ed.  863. 

There  is  no  sound  reason  wby,  in  the  case  of  an  in- 
surance company  doing  business  in  another  State, 
by  an  agent,  under  statutes  such  as  those  referred 
to  in  tbe  principal  case,  it  should  not  be  deemed  to 
be  represented  in  the  latter  by  such  agent,  and 
held  responsible  for  its  obligations  and  liabil- 
ities there  Incurred.  See  also  Baltimore  ft  O.  R.  Co. 
V.  Harris,  70  U.  S.  12  WaU.  65,  80  L.  ed.  364;  Chicago 
ft  N.  W.  R.  Co.  V.  Whitton.  80  U.  8. 18  Wall.  285, 20  L. 
ed.  676;  St.  Clair  v.  Cox.  106  U.  S.  357,  27  L.  ed.  225. 

As  to  the  law  regulating  the  terms  upon  which 
foreign  insurance  companies  may  transact  busi- 
ness within  a  State,  see  noU  to  State  v.  Western  U. 
Mut.  L.  ft  Ace.  Soc.  (Ohio)  8  L.  R.  A.  129. 

Retaliatory  legislation.  Ibid.  See  also  note  to 
Boulware  v.  Davis  (Ala.)  9  L.  R.  A.  601.     * 
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act  business  in  New  York  City-.  The  insur- 
ance superintendent  of  New  York  State  re- 
plied that  under  the  Jaws  of  New  York  he 
<x>uld  not  ^ant  license  to  do  more  than  one 
kind  of  business  in  that  State.  The  applica- 
tion was  modified  so  as  to  ask  license  for  only 
one  kind  of  insurance,  viz.,  that  of  steam- 
boilers.  Notwithstanding  the  company  was 
ready  and  willing  to  comply  with  all  the  re- 
quirements of  the  State  of  New  York  prelim- 
inary to  the  issuance  of  license,  the  superin- 
tendent refused  to  grant  license.in  the  exercise 
of  the  discretion  which  the  Statute  of  that 
State  in  express  terms  confided  to  him.  The 
language  of  the  Statute  of  New  York,  to  wit, 
of  the  second  section  of  chapter  593  of  the 
Acts  of  1878,  is  as  follows:  "The  said  super- 
intendent shall  have  power  to  refuse  admis- 
sion to  an^  company,  corporation,  or  associa- 
tion applym^  to  be  permitted  to  transact  the 
business  of  insurance  in  this  Stale  from  any 
other  State  or  country  wherever  the  capital 
slock  shall  be  impaired,  and  also  whenever  in 
his  judgment  such  refusal  to  admit  shall  best 

§  remote  the  interests  of  the  people  of  this 
tate."  In  the  188th  section  of  article  28  of 
our  Code  of  Public  General  Laws  the  follow- 
ing proviso  is  put:  •*Provided,  that  when  by 
the  laws  of  any^  other  State  any  deposit  of 
money  or  securities  is  required,  or  taxes,  fines, 
or  penalties,  or  other  obligations  or  prohibi- 
tions are  imposed  upon  insurance  companies 
incorporated  or  organized  under  the  laws  of 
this  State,  and  transacting  business  in  such 
other  State,  or  upon  the  airents  of  such  insur- 
ance companies,  greater  than  those  required 
or  imposed  by  the  laws  of  this  State,  so  long 
as  such  laws  continue  in  force  the  same  taxes, 
fines,  penalties,  and  deposits,  obligations,  and 
prohibitions  shall  be  imposed  upon  all  agents 
or  insurance  companies  of  such  State  doing 
business  in  this  State,  instead  of  those  pre- 
scribed by  the  laws  of  this  State."  The  insur- 
ance commissioner  of  this  State,  regarding 
this  provision  of  our  Statute  as  substitutiug 
the  New  York  Statute  for  our  Statute  when- 
ever the  New  York  law  differed  from  ours, 
and  introduced  other  and  greater  "obligations 
and  prohibitions"  as  affecting  Maryland  com- 
panies desiring  to  prosecute  business  in  New 
York  State,  and  being  informed  that  a  Mary- 
land company  of  like  character  with  the  ap- 
pellee had  been  excluded  from  New  York,  and 
refused  license  to  do  business  in  that  State, 
deemed  it  his  duty  to  refuse  license  to  the  ap- 
pellee to  do  business  in  this  State.  To  test  the 
correctness  of  his  view  of  the  law  and  conduct 
in  the  premises  this  proceeding  was  instituted 
and  a  pro  forma  order  for  mandamus  was 
granted,  from  which  this  appeal  was  taken. 

The  appellee  contentSs  that  the  Statute  of 
Maryland  does  not  give  our  insurance  commis- 
sioner any  discretion  whatever,  as  the  New 
York  law  does,  in  exprels  terms,  give  to  its 
commissioner  or  superintendent  of  insurance; 
and  that,  therefore,  when  the  appellee  had  ten- 
dered full  compliance  with  all  the  provisions 
of  our  Statute  which  section  124  of  article  28  of 
the  Code  enumerates,  it  was  the  imperative 
duty  of  the  insurance  commissioner  to  grant 
a  license;  and  that  his  refusal  was  without  war- 
rant of  law.  The  argument  is  that,  as  the 
Statute  «ays  that  license  shall  not  be  granted 
18  L.  R.  A. 


"unless  it  be  fully  organized  and  poBsessed  of 
the  amount  of  capital  required  of  similar  com- 
panies formed  under  the  laws  of  this  State,  or 
until  the  following  conditions  have  been  com- 
plied with,"  then,  when  it  is  properly  organ- 
ized, and  has  proper  amount  of  capital,  and  baa 
complied  with  the  conditions  mentioned  in  the 
Statute, — as  was  admitted  was  the  case  as  re- 
spects the  appellee, —there  was  no  alternative 
to  the  commissioner,  and  he  must  issue  the  li> 
cense.  The  appellant  con troverts  this  position, 
and  insists  that,  while  a  discretion  in  the  mat- 
ter is  not  conferred  on  the  commissioner  in  ex- 
press language,  as  is  done  by  the  New  York 
Statute  to  its  superintendent  of  insurance,  yet 
our  Statute  is  a  strictly  retaliatory  one;  and 
when  the  New  York  Statute  imposes  an  "obli- 
gation or  a  prohibition"  not  found  in  ours, 
that  obligation  and  prohibition  must  be  treated 
as  if  found  in  so  many  words  in  our  Statute, 
and  it  is  to  be  enforced  accordingly.  In  other 
words,  the  contention  of  the  appellant  is  that, 
in  such  case,  and  for  such  emergency,  our 
Statute  makes  the  New  York  law  our  law  to 
control  the  action  of  our  commissioner  of  in- 
surance. This,  we  think,  is  the  correct  view, 
and  justifies  the  commissioner  in  refusing  li- 
cense to  the  appellee. 

We  cannot  agree  to  the  view,  pressed  with 
so  much  earnestness  and  ability  by  appellee's 
counsel,  that  the  exclusion  of  the  Maryland 
company  from  New  York  State  by  the  refusal 
on  the  part  of  the  New  York  superintendent 
to  allow  it  license,  was  not  a  "prohibition"  by 
the  law  of  New  Yort:,  within  the  meaning  of 
our  Statute.  The  law  of  New  York  vests  such 
absolute  discretion  in  its  superintendent  of  in- 
surance that  it  is  within  his  power  to  exclude 
every  Marvland  company  from  working  in 
New  York  State,  if  in  his  judgment  it  was  not 
to  the  interest  of  the  New  York  people  to  have 
companies  of  other  States  to  compete  with  in- 
surance companies  of  that  State.  Now,  it  is 
perfectly  clear  that  our  law-makers  never  de- 
signed that  our  statute  should  be  so  interpreted 
as  to  allow  New  York  companies  to  have  ac- 
cess to  our  State  on  the  same  terms  as  our  own, 
while  ours  cannot  be  allowed  in  New  York 
State.  According  to  the  view  of  the  appellee, 
that  very  condition  of  things  might  have  ex- 
isted by  the  action  of  the  New  York  superin- 
tendent, and  yet  it  would  not  have  existed  by 
the  law  of  New  York.  Clearly  that  cannot  be 
a  sound  view  which  might  lead  to  such  result. 
The  Maryland  company  has  been  shut  out  of 
New  York.  How  has  that  been  effected?  By 
the  unappealable  determination  of  the  New 
York  officer  not  to  grant  it  a  license.  By  what 
authority  has  that  officer  so  conclusivelv  shut 
the  door  upon  a  Maryland  company?  By  the 
law  of  New  York,  giving  him  the  discretion 
and  power  of  prohibiting  that  company  from 
entering  the  State  of  New  York  to  do  insur- 
ance business  there.  It  is  the  law  that  enabled 
the  superintendent  to  prohibit,  and  that  is  re- 
sponsible for  the  prohibition;  and  the  prohibi- 
tion must  be  referred  to  and  charged  to  the 
superior  authority.— the  law  of  New  York. 
It  will  not  do  to  say,  therefore,  that  the  law  of 
New  York  does  not  prohibit.  By  its  express 
provisions,  in  certain  contingencies,  exclusion 
(which  is  prohibition  most  effectual)  is  allowed; 
and  supposing  that  contingency  as  arising,  the 
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BUperintendent  has  excluded  the  Maryland 
€OiDi>atiy  from  New  York;  so  that  it  i«  prohib- 
ited Dow^  uDder  peDalties,  from  attemptiDg  to 
work  there.  The  facts  show  it  to  have  been  a 
willful  exclusion  of  the  Maryland  company 
from  New  York.  Only  two  considerations  are 
mentioned  in  the  law  giving  the  superintend- 
4>nt  his  power  to  refuse  license.  One  is  where 
there  is  impairment  of  the  value  of  the  stock  of 
the  company  seeking  license,  and  the  other, 
when  the  superintendent  for  any  reason  mav 
think  it  not  for  the  interest  of  the  New  York 
people  that  such  company  should  be  permitted 
to  do  business  in  that  Btate.  There  was  no 
impairment  of  the  stock,  for  the  com  pan  v  was 
in  unusually  safe  condition.  Its  capital  was 
$1,000,000,  all  paid  up;  and  it  had  a  half  mil- 
lion of  surplus.  So  safe  a  company  could  not 
jeopardize  the  interests  of  the  people  by  offer- 
ing it  insurance.  It  was  four  times  as  strong 
as  the  New  York  companv  in  paid-up  capital, 
and  with  so  large  a  surplus  offered  an  un- 
usually safe  medium  of  insurance  in  the  sev- 
«ral  directions  in  which  it  took  risks.  It  is  ap- 
parent, therefore,  that  no  justifying  reason  ex- 
isted for  prohibiting  it  from  exercismg  its  func- 
tions in  the  State  of  New  York,  and  it  was 
well  justified  in  asking  the  commissioner  in 
this  State  to  put  into  force  the  retaliatory  fea- 
ture of  our  law;  and  there  would  seem  to  be 
especial  fitness  enforcing  it  as  against  the  ap- 
pellee, whose  business  is  so  especially  along 
the  same  line  and  plane  as  the  American  Cas- 
ualty Insurance  &  Security  Company. 

The  rule  for  the  cx)nstruction  of  statutes  is 
that  statutes  are  to  be  ''read  according  to  the 
natural  and  obvious  import  of  their  language;" 
and  no  construction  ought  to  be  made  against 
the  express  letter  of  the  statute,  for  nothing 
can  so  express  the  meaning  of  the  makers  as 
their  own  direct  words.  Sedgw.  Stat.  &  Const. 
Law,  260.  The  same  author,  in  the  same  con- 
nection, says  that  words  are  to  be  taken  in  their 
ordinary  sense,  unless  such  a  construction 
would  be  obviously  repugnant  to  the  intention 
of  its  framers.  The  object  and  intent  of  a  stat- 
ute is  always  to  be  regarded;  and,  of  course, 
its  language  is  to  be  understood  and  construed 
as  furthenng  the  object  contemplated  by  the 
makers.  A  forced  construction  ''for  the  pur- 
pose of  extending  or  limiting  their  operation" 
must  not  be  resorted  to.  The  object  of  our 
Statute  is  palpable.  The  design  was  to  put  in- 
surance companies  coming  from  other  States 
into  the  same  position  as  ours  would  be  in  the 
State  whence  they  came.  They  were  to  be  ad- 
mitted on  the  same  terms,  and  none  other  than 
ours  would  be  there.     Companies  coming  from 


other  States  were  intended  to  iare  no  better 
than  ours  would  on  going  to  their  State.  Any 
obligation  or  "prohibition"  affecting  Maryland 
companies  in  other  States  was  to  operate  here 
on 'companies  coming  here  from  thence.  With 
such  an  object  in  view,  as  very  manifestly  ex- 
itsed.  the  "prohibition"  can  have  but  one  ref- 
erence and  meaning,  and  it  would  be  forcing 
it  from  its  natural  and  obvious  meaning  in  the 
Statute  to  suppose,  because  it  is  used  together 
with  the  language,  "deposit  of  money  or  secur- 
ities, taxes,  nnes,  or  penalties,  or  other  obliga- 
tions," and  "ur  prohibitions"  must  have  some 
reference  to  the  subject  of  money  deposits  or 
taxes.  After  enumerating  all  the  other  things 
that  might  be  demanded  to  be  done,  it  winds 
up  with  "prohibitions,"  meaning  thereby 
plainly  what  the  word  means  in  its  most  nat- 
ural and  usual  signification.  It  clearly  meant 
that  if  our  companies  were  prohibited  from  a 
State,  theirs  were  to  be  prohibited  here.  The 
law  was  intended  to  be  one  of  strict  reciproc- 
ity. "Prohibition"  means,  according  to  lexi- 
cographers, "forbidding  to  do;"  "an  inhibi- 
tion;" "an  interdiction."  When,  therefore, 
the  superintendent  refused  license  to  the  Mary- 
land company,  it  was  instantly  forbidden  to 
attempt  to  transact  business  in  the  State  of  New 
York.  That  such  legislation  as  that  of  this 
State  which  we  have  been  called  on  to  construe 
is  legitimate  and  constitutional  is  fully  estab- 
lished by  authority;  but,  as  that  has  not  been 
questioned,  and  the  whole  argument  has  rested 
on  the  construction  of  the  language  of  the  stat- 
utes of  the  two  States,  we  ne^  not  cite  author- 
ity in  support  of  the  law.  The  enforcement  of 
the  law  in  a  fair  and  just  way,  as  we  have  con- 
strued it,  and  its  authority  to  the  commissioner, 
cannot  operate  prejudicially  to  the  people  pro- 
moting competition.  Competition  is  always  in 
the  interest  of  the  masses,  and  a  judicious  offi- 
cer will  never  unnecessarily  do  what  wiU  pre- 
vent it;  but  action  such  as  he  has  taken  in  this 
case  will  tend  to  secure  just  treatment  from 
other  States.  If  this  Maryland  company  was 
impaired  in  credit,  and  had  for  that  reason 
been  refused  license  in  New  York  State,  its  pro- 
hibition from  doing  business  there  would  not 
have  given  rise  to  the  exercise  of  the  retaliatory 
feature  of  our  law,  unless  it  was  against  some 
company  from  that  State  in  like  unsound  con- 
dition. 

Being  of  opinion  that  the  mandamus  against 
the  appellant  should  not  have  been  order^,  the 
ordered  granting  it  must  be  reversed,  and  the 
petition  therefor  must  be  dismissed. 

Petition  for  rehearing  overruled. 


INDIANA  SUPREME  COURT. 


CITY  OF  RICHMOND,  Appt., 

V. 

Charles  E.  DUDLEY. 

( Ind ) 

A  city  ordinance  for  re^ulatin^  the  stor- 


a^el  of  inflammable  or  ejcplosiTe  oils, 

which  reserves  to  the  common  council  the  right 
to  grani  or  refuse  permission  to  keep  and  store 
Buoh  oils  according  to  its  discretion,  and  at  its 
option  to  revoke  such  permission  at  any  time, 
without  fixlmr  any  rule  for  determining  the  con- 


NoTB.~Jlfun<eipa{  ordinances^  unconstitutional  and 
void. 

An  ordinance  which  permits  one  person  to  carry 
on  an  occupation  within  municipal  limits,  and  pro- 
18  L.  R.  A. 


hiblte  another,  who  has  an  equal  right,  from  pur- 
suing such  business,  is  unconstitutional.    Gooley, 
Const.  L.  843-S47. 
An  ordinance  prohibiting  any  person  from  be- 
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dltloDS  under  wliloh  such  oUs  may  be  kept,  which 
may  be  compiled  with  by  all  alike,  is  invalid. 

(September  17, 1801.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Wayne  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover a  penally  for  the  violation  of  a  city  ordi- 
nance forbidding  the  keeping  within  the  city 
limits  of  larjE^e  quantities  of  inflammable  oils 
without  permission.    Affirmed. 

A  decision  was  reached  and  an  opinion  hand- 
ed down  in  this  case  on  January  18,  1891,  re- 
versing the  judgment  of  the  lower  court.  A 
rehearing  was  subsequently  j^nted  and  con- 
clusion announced  by  the  opinion  given  here- 
with was  then  reached. 

The  faets  sufficiently  appear  in  the  former 
opinion  as  reported  in  10  L.  R.  A.  187,  and  in 
the  opinion  given  herewith. 

Mewrs,  A.  C.  Lindmnih  and  Fox  ft  Rob- 
bins  for  appellant. 

Messrs.  Burehenal  ft]  Rupe,  for  appel- 
lee: 

Municipal  ordinances  placing  restrictions  up- 
on lawful  conduct  or  business,  or  the  use  of 
lawful  property,  must,  in  order  to  be  valid, 
specify  the  rules  and  conditions  to  be  observed 
in  such  conduct  or  business,  or  the  use  of  such 
property:  and  must  admit  of  the  exercise  of 
the  privilege  by  all  citizens  alike,  who  will 
comply  with  such  rules  and  conditions;  and 
must  not  admit  of  the  exercise  of  any  arbitrary 
discrimination,  by  the  municipal  authorities, 
as  between  citizens  who  will  so  comply. 

Tick  Wo  V.  Honkim,  118  U.  8.  866,  30  L. 
ed.  220;  Baltimore  v.  Radecke,  49  Md.  217;  Re 
Frazee,  6  West.  Rep.  140,  «8  Mich.  3»6;  An- 
dergon  v.  Wellington,  40  Kan.  178;  Chicago  v. 
TVotter  (Ul)  Jan.  22,  1891;  NewUm  v.  Bek/cr, 
8  New  Eng.  Rep.  722,  148  Mass.  598;  Dillon, 
Mun.  Corp.  S§  320-822;  Barthet  v.  New  Or- 
Uan»,  24  Fed.  Rep.  563;  BiUs  v.  Goshen,  8  L. 
R.  A.  261,  117  Ind.  226;  Oraffty  v.  Buthville, 
5  West.  Rep.  868.  107  Ind.  502,  609;  Clark  v. 
South  Bend,  86  Ind.  276;  Baumgartner  v.  Hasty, 
100  Ind.  576. 

B[iIIer»  J.,  delivered  the  opinion   of  the 
court: 
This  was  an  action  brought  before  the  may- 


or of  the  Cit^  of  Richmond  against  the  appel' 
lee  for  the  violation  of  a  city  ordinance  regu- 
lating the  storing  and  keeping  of  petroleum 
and  other  inflammable  oils  within  the  corpor- 
ate limits.  Judgment  was  rendered  against 
the  appellee  before  the  mayor,  and  the  cause 
appealed  to  the  ^Tayne  Circuit  Court.  In 
that  court  demurrers  were  sustained  to  the 
several  paragraphs  of  complaint,  and  judg- 
ment on  the  demurrer  rendered  against  the  ap- 
pellant. The  only  question  before  us  is  as  to 
the  validity  of  the  ordinance.  The  sections 
of  the  ordinance  to  which  the  objections  are 
made  are  as  follows:  "Section  1.  Be  it  or- 
dained by  the  common  council  of  the  City  of 
Richmond  that  it  shall  be  unlawful  for  any 
person  to  keep  or  store  any  petroleum,  naptha, 
benzine,  gasoline,  coal  oil,  or  any  inflammable 
or  explosive  oils,  within  the  corporate  limits 
of  the  City  of  Richmond,  in  quantities  greater 
than  live  barrels  at  a  time,  except  as  herein- 
after provided.  Sec.  2.  Any  person  desiring 
to  keep  or  store  any  of  the  oils  or  products 
mentioned  in  the  first  section  of  this  ordinance 
within  the  corporate  limits  of  the  City,  in 
quantities  greater  than  five  barrels  at  a  time 
shall  present  a  written  petition  to  the  ox>mmon 
council,  at  a  regular  meeting  thereof,  setting 
forth  an  exact  description  of  the  location, 
premises,  and  buildings  on  and  in  which  it  is 
proposed  to  keep  and  store  such  oils  and  prod- 
ucts, and  the  manner  and  kind  of  vessels  in 
which  the  same  are  to  be  kept,  the  kind  of 
oils,  and  the  purpose  for  which  they  are  to  be 
kept.  Sec.  8.  Upon  the  presentation  of  the 
petition,  as  provided  in  section  two  of  this  or- 
dinance, the  common  council  may,  if  the  lo- 
cation and  buildings  described  in  said  petition, 
and  the  purpose  and  keeping  of  such  oils  and 
products,  are  deemed  suitable  and  proper,  and 
that  the  person  presenting  such  petition  is  a 
proper  person,  grant  such  permission  to  the 
person  presenting  such  petition,  to  keep  and 
store  such  oils  and  products  on  the  premises, 
and  in  the  manner  set  forth  in  the  petition,  or 
in  the  manner  which  the  council  may  direct, 
in  quantities  greater  than  five  barrels  at  a 
time,  which  permission  so  ^nted  may  be  re- 
voked at  any  time  at  the  option  of  the  council; 
and  the  rights  and  privileges  to  be  exercised 
by  the  person  receiving  such  permission  shall 


oomingr  a  visitor  to  any  ^mblinfir  place  withio  cer- 
tain prescribed  limits  in  a  city  is  not  a  violation  of 
U.  S.  Goost,  Uth  Amend.,  although  those  limits  are 
generally  designated  and  known  as  the '^Chinese 
quarter."    Be  Ah  Kit,  46  Fed.  Rep.  798. 

A  city  ordinance  which  discriminates  against 
Chinese  prisoners  in  the  degree  of  punishment  for 
offenses  conmiitted  within  the  municipal  jurisdic- 
tion as  that  awarded  to  other  aliens  is  void.  Ah 
Kow  v.  Nunan,  5  Sawy.  6G8. 

A  municipal  ordinance  prohibiting  the  keeping 
of  cows  within  the  city  limits  without  a  permit, 
but  wliich  fails  to  regulate  or  control  the  city 
council  as  to  granting  the  permission,  is  not  gen- 
eral in  its  operation  among  the  class,  and  Is  void. 
State  v.  Mahner,  48  La.  Ann.  — ;  State  v.  Delaney, 
48  La.  Ann.  — .  See  First  Municipality  of  New  Or- 
leans v.  Blireau,  8  La.  Ann.  688. 

An  **eight-hour"  city  ordinance  which  attempts 
to  prevent  certain  parties  from  employing  others 
in  a  lawful  business  is  unconstitutional  and  void. 
Re  Kubach,  9  L.  R.  A.  482, 85  Gal.  274. 

A  municipal  ordinance  making  it  unlawful  to 
18  L.  R.  A. 


engage  in  laundry  business  without  consent  of  the 
board  of  supervisors,  except  the  business  be  located 
in  a  building  of  brick  or  stone,  confers  a  naked, 
arbitrary  power  upon  the  board,  and  is  unooncti- 
tutional.  Tick  Wo.  v.  Hopkins,  118  U.  S.  850.  80  L. 
ed.2a). 

Any  attempt  to  discriminate,  as  regards  licensee 
or  license  fees,  between  a  resident  and  a  nonresi- 
dent, is  a  violation  of  article  4,  S  2,  U.  8.  Const. 
Ward  V.  Maryhind,  79  U.  8.  12  Wall.  418,  20L.  ed. 
440;  Dillon,  Mun.  Corp.  400;  feimrall  v.  Covington 
(Ky.)  Sept.  80, 1880;  Daniel  v.  Richmond,  78  Ky.  54S; 
Braoeville  v.  Doherty,  80  III.  App.  645;  He  White, 
48  Fed.  Rep.  918;  American  Fertiliser  Co.  v.  Board 
of  Agriculture,  48  Fed.  Rep.  609;  Fecheimer  v.  Lou- 
isville, 84  Ky.  806;  State  v.  Bracco,  108  N.  C.  848;  Sim- 
mons  Hardware  Co.  v.  McGuire,  80  La.  Ann.  848; 
Asher  v.  Texas,  128  U.  8. 128,  82  L.  ed.  868:  State  v. 
North,  27  Mo.  464. 

Scopejand  elTect  of  municipal  ordinances.  See 
note  to  Fath  v.  Tower  Grove  &  L.  R.  (Mo.)  18  L.  R. 
A.  75. 
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not  be  assi^able  or  transferable  by  tbe  person 
reccivinff  tbe  same  to  any  otber  person  direct- 
ly or  iDdirectly,  and  any  attemi>t  so  to  do  sball 
be  deemed  a  revocation  of  all  rigbts  and  priv- 
ilef^es  on  tbe  part  of  tbe  person  making  tbe  at- 
tempt/' Two  objections  are  urged  aeainst 
tbe  validity  of  this  ordinance:  (1)  That  it 
eives  to  tbe  council  tbe  power  to  arbitrarily 
discriminate  between  citizens  by  giving  tbe 
permission  to  some  and  withholding  it  from 
others  under  similar  conditions;  and  because 
it  specifies  no  terms  or  conditions  to  be  ob- 
iierved  in  tbe  keeping  or  storing  of  such  oils 
which  could  be  complied  with  by  all  citizens 
alike.  (2)  That  tbe  ordinance  is  unreasonable, 
and  is  an  undue  restraint  upon  lawful  trade 
and  business. 

I^The  subject  covered  by  the  ordinance  in 
question  is  clearly  within  tbe  police  power 
conferred  by  the  charter  upon  tne  municipal- 
ity. Section  8156,  Rev.  Stat.  1881,  provides 
that  the  common  council  of  a  city  sball  have 
power  to  make  by-laws  and  ordinances  not  in- 
consistent with  tbe  laws  of  the  State,  and 
necessary  to  carry  out  tbe  objects  of  tbe  corpo- 
ration. Tbe  danger  to  be  apprehended  from 
tbe  storing  of  large  quantities  of  inflammable 
or  explosive  substances  in  large  quantities 
within  the  limits  of  a  city  to  life  and  property 
is  so  great  as  to  invite  legislative  control  of 
the  same  by  the  city  government.  The  prin- 
cipal question  in  this  case  is  whether  or  not 
the  ordinance  in  question  is  a  valid  exercise 
of  that  power.  It  will  be  observed  that  this 
ordinance  does  not  establish  any  general  rule 
for  the  storage  of  substances  proposed  to  be 
regulated;  but  it  reserves  to  itself,  at  regular 
meetings,  tbe  right  to  grant  or  refuse  permis- 
sion to  keep  and  store  such  oils,  dependent 
iTpon  whether  it  at  such  time  deems  the  loca- 
tion and  buildings  suitable  for  such  purpose 
and  tbe  person  presenting  the  petition  "a 
proper  person."  It  furtlier  provides  that  tbe 
permission,  when  granted,  ''may  be  revoked 
at  any  time,  at  tbe  option  of  the  council." 
Language  better  calculated  to  enable  tbe  com- 
mon council  to  arbitrarily  control  tbe  business, 
without  any  fixed  or  known  rules,  cannot  well 
be  imagined.  Tbe  business  of  keeping,  stor- 
ing, and  dealing  in  such  oils  is  a  legitimate 
business,  and  every  citizen  has  an  inherent 
right  to  engage  in  tbe  business  upon  equal 
terms  with  any  other  citizen. 

In  the  case  of  MilU  v.  Ooshen,  117  Ind.  231, 
8  L.  R.  A.  261,  an  ordinance  of  the  city  re- 
quiring a  license  for  carrying  on  the  business 
of  roller  skating,  and  providing  that  such  li- 
cense should  be  issued  upon  the  payment  into 
tbe  city  treasury  of  such  sum  of  money  "as 
tbe  mayor  or  common  council  sball  determine 
in  each  particular  case,"  was  held  invalid;  the 
objection  being  that  a  discretion  was  lodged  in 
the  mavor  or  common  council  in  fixing  the 
fee  to  DC  charged.  In  tbe  opinion  this  lan- 
guage is  quoted  with  approval  from  Horr  & 
Bemis  on  Municipal  Police  Ordinances:  *  'The 
ordinance  itself  should  specify  everv  condition 
of  tbe  license,  and  tbe  ofilcer  should  be  merely 
intrusted  with  tbe  duty  of  issuinglicenses." 

In  Tick  Wo  v.  Hopkins,  118  U.  S.  856.  80 
L.  ed.  220,  an  ordinance  of  the  City  of  San 
Francisco,  prohibiting  tbe  carrying  on  of  laun- 
dries without  a  'permit  from  the  board  of  sup- 
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ervisors,  except  in  buildings  constructed  of 
stone,  was  held  invalid.  The  court  says:  '*It 
does  not  prescribe  a  rule  and  conditions  for  tbe 
regulation  of  tbe  use  of  property  for  laundry 
purposes,  to  which  all  similarly  situated  may 
conform.  It  allows,  with  restriction,  the  use 
for  such  purposes  of  buildings  of  brick  or 
stone;  but  ab  to  wooden  buildings,— constitut- 
ing nearly  all  those  in  previous  use, — it  divides 
tbe  owners  or  occupiers  into  two  classes,  not 
havinfi:  respect  to  their  personal  character  and 
qualifications  for  the  business,  nor  tbe  situa- 
tion and  nature  and  adaptation  of  the  build- 
ings themselves,  but  merely  by  an  arbitrary 
line,  on  one  side  of  which  are  those  who  are 
permitted  to  pursue  their  industry  by  the  mere 
will  and  consent  of  tbe  supervisors,  and  on  the 
otber  those  from  whom  that  consent  is  -with- 
held at  their  mere  will  and  pleasure.  And  both 
classes  arealike  only  in  this:  that  they  are  ten- 
ants at  will,  under  the  supervisors,  of  their 
means  of  living." 

In  Baltimore  v.  Badeeke,  49  Md.  217,  an  or- 
dinance of  the  City  of  Baltimore  prohibiting 
the  use  of  steam  whistles  without  the  permit 
of  tbe  mayor  was  held  invalid.  The  objection 
to  the  ordinance  was  that  it  permitted  him  to 
exercise  his  own  discretion  in  revoking  a  per- 
mit, without  general  rules  to  guide  or  control 
his  action. 

In  Barthet  v.  New  Orleans,  24  Fed.  Rep. 
564,  an  ordinance  was  held  invalid  which  made 
it  unlawful  to  maintain  a  slaughter  house, 
"except  permission  be  granted  by  tbe  council 
of  tbe  City  of  New  Orleans." 

In  State  v.  Mahner  (La.)  9  So.  Rep.  480,  an 
ordinance  of  the  City  of  New  Orleans  forbid- 
dinsT  the  keeping  of  dairies  within  certain 
limfts,  except  by  tbe  permissjon  of  tbe  city 
council,  was  held  to  be  null  and  void. 

In  Newton  v.  Belger,  143  Mass.  598,  8  New 
Eng.  Rep.  722,  an  ordinance  which  permitted 
the  board  of  aldermen  to  exercise  a  discretion 
in  granting  or  refusing  a  permit  for  the  erec- 
tion of  buildings  within  a  fire-district  was  held 
invalid. 

Ordinances,  apparently  aimed  at  the  "Salva- 
tion Army,"  prohibiting  marching  through 
tbe  public  streets  without  first  obtaining  the 
consent  of  the  mayor  or  common  council, 
or  some  other  specified  officer,  not  containing 
regulations  operating  uniformly  on  all  proces- 
sions, have  been  held  invalid  in  Be  Frazee,  68 
Mich.  896,  6  West.  Rep.  140;  Anderson  v. 
WeUington,  40  Kan.  178;  Chicago  v.  Trotter, 
(111.)  26  N.  E.  Rep.  859. 

It  seems  from  the  foregoing  authorities  to 
be  well  established  that  municipal  ordinances 
placing  restrictions  upon  lawful  conduct  or 
the  lawful  use  of  property  must,  in  order  to 
be  valid,  specify  the  rules  and  conditions  to 
be  observed  in  sucb  conduct  or  business;  and 
must  admit  of  the  exerdse  of  the  privilege  of 
all  citizens  alike  who  will  comply  with  sucb 
rules  and  conditions;  and  must  not  admit  of 
tbe  exercise,  or  of  an  opportunity  for  the  exer- 
cise, of  any  arbitrary  discrimination  by  tbe 
municipal  authorities  between  citizens  who 
wiU  so  comply.  We  are  of  tbe  opinion  that 
the  ordinance  under  consideration  is  objec- 
tionable for  the  reasons  indicated.  Having 
anived  at  a  conclusion  that  will  necessarily 
not  only  dispose  of  the  case,  but  invalidate  the 
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ordiDance,  we  deem  it  unDecessarv'  to  pass 
upon  the  other  objection  to  its  validity.  The 
ordinance,  in  its  present  form,  cannot  be  en- 
forced; and,  if  another  one  should  be  enacted. 


we  must  presume  that  the  municipal  authorities 
will,  in  their  wisdom,  enact  a  proper  and  reas- 
onable ordinance. 
Judgment  affirmed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 
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.CODD.. 
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1.  Compensation  most  be  pa4d  to  » 
riparian  owner  by  a  city  which  in  es- 
tablishing^ harbor  lines  appropriates 

a  portion  of  the  land  ljrln«r  between  hiffh  and  low 
water  mark  adjacent  to  his  property  under  a 
charter  which  irives  power  to  establish  such  lines 
but  preserves  to  landowners  the  same  rights  that 
they  have  under  the  section  of  the  charter  pro- 
vidlngr  ^or  the  openlngr  of  highways,  where  the 
latter  section  makes  full  provision  for  compensa- 
tion for  whatever  damage  a  landowner  may  suf- 
fer. 

8.  The  establishment  of  harbor  lines  by 
a  city  under  power  conferred  by  its 
charter  will  not  preclude  It  from  altering  them 
by  the  subsequent  establishment  of  new  ones,  as 
proper  occasion  may  require,  without  further 
legislative  authority,  and  the  legal  discontinu- 
ance of  the  old  lines  will  be  accomplished  by  the 
legal  establishment  of  new  ones  without  any 
specific  declaration  of  discontinuance. 

8.  Under  a  charter  provision  that  har- 
bor lines  established  by  a  city  may  be 
laid  out  and  designated  by  a  committee  ap- 
pointed by  the  city  council  for  that  purpose,  no 
legal  layout  can  be  made  by  the  adoption  by  the 
council  of  a  mere  recommendation  by  the  com- 
mittee of  the  acceptance  of  a  resolution  previ- 
oosly  passed  by  the  council  to  the  effect  that  the 
lines  be  laid  out. 

4.  Althoogh  the  presumption  is  that  the 
establishment  of  harbor  lines  is  for  a 
public  use  in  the  interest  of  navigation,  yet  if 
the  record  shows  that  their  purpose  was  to  pre- 
vent a  new  bridge  from  being  marred  by  the 
erection  of  structiues  on  either  side  of  and  con- 
nected with  it,  the  proceedings  will  be  held  void- 

(March  »,  1891.) 

T}  ESERVATION  by  the  Superior  Court  for 
Xt  Fairfield  Countv  for  the  opinion  of  the 
Supreme  Court  of  Errors  of  an  appeal  from 
the  action  of  the  common  council  of  Bridge- 
port in  establishing  harbor  lines  and  assessing 
damages  therefor.  Judgment  for  appellant  ad- 
vised. 

The  facts  are  fully  stated  in  the  opinion. 

Mewrs,  Morris  W,  Seymour,  A.  M. 
Tatllmadg^e  and  H,  H.  Knapp,  with  Messrs, 
D.  B.  liockwood  and  A.  B.  Beers,  for 
appellant: 

Though  the.Le^lature  has  given  power  to 


establish  harbor  lines  it  nowhere  in  express 
terms  ^ves  the  power  to  discontinue  or  alter 
such  lines. 

Municipal  corporations  have  no  inherent 
powers  respecting  wharves  and  docks;  all  their 
powers  respecting  them  must  be  derived  from 
the  Legislature. 

Murphy  V.  Montgomery,  11  Ala.  586;  Dillon^ 
Mun.  Corp.  1st  ed.  §  74;  Nichols  v.  Bridgeport, 
28  Conn.  208;  Tiedeman,  Pol.  Powers,  p.  378. 

The  common  council  havin?  once  exhausted 
this  ri^ht,  there  can  nowhere  be  found  ezpresa 
authonty  in  the  charter  to  again  exercise  it. 

Hudson  db  D.  Canal  Co,  v.  New  Fork  db  E. 
R  Co,  9  Paige,  828,  4  L.  ed.  718;  Brigham  v. 
Agricultural  B.  B.  Co,  1  Allen,  816;  Morris  dk 
E.  R.  Co.  V.  Central  R.  Co.  81  N.  J.  L.  205; 
Lodge  v.  Philadelphia,  W.  dk  B.  B.  Co.  8  Phila. 
845;  Atkinson  v.  Marietta  dk  C.  B.  Co.  15  Ohio 
8t.  21;  Mills,  Em.  Dom.  §  58. 

The  right  of  eminent  domain,  even  when  full 
compensation  is  given,  can  be  exercised  only 
for  public  purposes. 

Sedgw.  Stat.  &  Const.  Law.  478;  Dillon, 
Mun.  Corp.  §  45;  Eggleston,  Damages,  p.  262. 

If  there  be  no  public  necessity  there  is  no 
public  right. 

2  Parsons,  Cont.  p.  542;  Beekman  v.  Saratoga 
dk  8.  B.  Co.  8  Paige,  45.  8  L.  ed.  50;  West  Bitter 
Bridge  Co.  v.  Dix,  47  U.  8.  6  How.  507.  12  L. 
ed.  635;  Boston  Water  Bou>er  Co.  ▼.  Boston  dk 
W.  B.  Co,  23  Pick.  898;  Tales  v.  Milwaukee, 
77  U.  8.  10  Wall.  497,  19  L.  ed.  984;  8eott  ▼. 
Toledo,  36  Fed.  Rep.  894;  Tiedeman,  PoL  Pow- 
er, p.  879. 

The  plaintllT  is  owner  in  fee  of  certain  real 
estate  consisting  of  upland,  and  is  a  riparian 
owner  of  the  mud-flats,  adjacent  thereto.  For 
taking  our  mud-flats  and  depriving  us  at  cer- 
tain states  of  the  tide  of  access  to  the  channel, 
we  claim  we  are  clearly  and  legally  entitled  to 
substantial  damages. 

Simons  v.  French,  25  Conn.  846;  Lockwood 
V.  New  York  dk  N,  H.  B.  Co.  87  Conn.  387; 
New  Haven  8.  Co,  v.  Sargent,  50  Conn.  199; 
Enjield  Toll  Bridge  Co.  v.  Hartford  dk  N,  H.  B. 
Co.  17  Conn.  40;  Tates  v.  Milwaukee,  77  U.  S. 
10  Wall.  497,  19  L.  ed.  984;  Weber  v.  State 
Harbor  Comrs.  85  U.  8.  18  Wall.  65.  21  L.  ed. 
801;  Murray  v.  Sharp,  1  Bosw.  539;  Gould, 
Waters,  §  149;  An^ell,  Watercourses,  p.  642; 
Mills,  Em.  Dom.  879;  Wadsworth  v.  TiUotson, 
15  Conn.  366;  Myers  v.  St,  Louis,  82  Mo.  867. 

The  soimder  and  better  rule  is  that  riparian 
owners  upon  waters  the  bed  of  which  belongs 
to  the  public,  have  valuable  rights. 

Lewis,  Em.  Dom.  §  76. 

These  riparian  rights  are  property  and  cao- 


NOTS.— The  exhaustive  and  discriminating:  briefs 
of  the  respective  council  leave  nothing  to  be  sup- 
plied in  the  way  of  annotation.  On  the  question 
of  littoral  rifrhts,  the  practitioner  is  also  referred 
13  Lu  K.  A. 


to  the  ncies  to  Case  v.  Loftus,  5  L.  R.  A.  884;  Miller 
v.  MendenhaU  (Minn.)  8  L.  R.  A.  8S;  Bisenbaoh  ▼. 
Hatfield  (Wash.)  1£  L.  R.  A.  682. 
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not  be  taken  away  without  paying  just  com- 
pensation. 

Union  Depot  Street  R.  &  Trangf,  Co.  v. 
Brunstnek,  81  Minn.  297;  Bri^ne  v.  St.  Paul 
A  S,  a  B,  Co.  23  Minn.  114;  Belaplaine  y. 
Chieoffo  db  I^,  W,  R,  Co.  42  Wis.  214;  Lyon  v. 
Fishmonger^i  Co.  L.  R.  1  App.  Cas.  662;  Bal- 
timore  &  0.  B.  Co.  v.  Cluue,  48  Md.  28;  Provi- 
denee  Steam  Engine  Go.  v.  Providence  d  S.  S.  S. 
Co.  12  R.  I.  848;  Chapman  v.  Oehkoth  4b  M.  B. 
Co.  88  Wis.  629;  Clement  v.  Burne,  48  N.  H. 
608;  TaU  CoU^e  v.  New  Haven,  67  Conn.  1. 

A  franchise  is  property,  and  when  the  pub- 
lic necessities  require  it,  it  may  be  taken  for 
public  purposes  on  making  suitable  compensa- 
tion. 

Richmond,  F.  &  P.  B.  Co.  v.  Lmiiea  B.  Co. 
54  U.  S.  18  How.  83,  14  L.  ed.  60;  Weet  Biver 
Bridge  Co.  v.  Bix,  47  U.  8.  6  How.  534,  12  L. 
ed.  546;  Orwfty  v.  Hanover,  86  N.  H.  404;  Van 
DoUen  v.  New  York,  17  Fed.  Rep.  819;  Weber 
▼.  State  Harlxyr  Comrs.  85  U.  8.  18  Wall.  57,  21 
L.  ed.  798;  Barney  v.  Keokuk,  94  U.  8.  824.  24 
L.  ed.  224;  Lyon  v.  Fishmonger's  Co.  L.  R.  1 
App.  Cas.  662,  85  L.  T.  N.  8.  569. 

There  has  been  no  layout  of  the  proposed 
harbor  line  "in  question  oy  any  committee  in 
accordance  with  the  charter  of  the  City." 

Gregory  v.  Bridgeport,  52  Conn.  48. 

Messrs.  John  4.  Pheliui  and  Geor^  W. 
Wheeler*  for  appellee : 

The  harbor  line  established  in  1886  was  dis- 
continued by  the  establishment  of  another  har- 
bor line  in  1889. 

Com.  V.  Boston  cfe  A.  B.  Co.  150  Mass.  176; 
Brook  V.  Horton,  68  Cal.  554;  Hark  v.  Glad- 
well,  49  Wis.  177;  Com.  v.  Westlxyrough,  8  Mass. 
406;  Com.  v.  Cambridge,  7  Mass.  158;  Bowleg 
r.  Walker,  8  Allen,  21;  Bliss  v.  Deer  field,  18 
Pick.  102;  Johnson  v.  Wyman,  9  Gray,  186; 
Hobart  v.  Plymouth,  100  Mass.  159;  Dillon, 
Mun.  Corp.  4th  ed.  ^  666,  note  1;  Bowers  y. 
Snyder,  88  Ind.  802;  Patton  y.  CresstoeU,  120 
111.  149;  Elliott,  Roads  &  8treets,  p.  661. 

The  establishment  of  a  harbor  line  is  the  ex- 
ercise of  legislative  power  and  is  a  continuing 
power  which  never  becomes  exhausted,  but 
lives  on  to  be  exercised  from  time  to  time  as 
the  public  need  requires. 

Go»ler  V.  Georgetown,  19  U.  8.  6  Wheat. 
593,  5  L.  ed.  839;  Pontiae  v.  Carter,  82  Mich. 
171;  2  Dillon,  Mun.  Corp.  4th  ed.  §§  686,  780; 
Lewis,  Em.  Dom.  §  107;  Cooley,  Const.  Lim. 
206,  207;  Elliott,  Roads  &  8(reets,  p.  885;  Horr 
&  Bemis,  Mun.  Pol.  Ord.  §  9;  FeUowes  v.  New 
Haven,  44  Conn.  257;  Healey  v.  New  Haven,  47 
Conn.  815;  Kokomo  v.  Mohan,  100  Ind.  244; 
BusseU  V.  Burlington,  80  Iowa.  263;  Ma(^  v. 
Indianapolis,  17  Ind.  269;  Smith  v.  Washing' 
ton,  61  U.  8.  20  How.  185,  15  L.  ed.  858;  Mc- 
Cormack  v.  Patehin,  53  Mo.  88;  Be  Furman 
Street,  17  Wend.  668;  Methodist  Mnncopal 
Church  V.  Wyandotte,  81  Kan.  724;  CaUender 
T.  Meursh,  1  Pick.  418;  Karst  v.  St.  Paul  B. 
Co.  22  Minn.  121:  I)es  Moines  Gas  Co.  v.  Des 
Moines,  44  Iowa,  509;  Kelley  v.  Milwaukee,  18 
Wis.  85;  Jelliff  Y.  Newark,  2  Cent.  Rep.  284, 
48  N.  J.  L.  108;  McKevitt  v.  Hoboken,  45  N. 
J.  L.  485. 

The  convenience  and  necessity  of  the  pro- 
posed improvement  are  implied  by  the  action 
of  the  common  council  in  making  the  layout. 

Townsend  v.  Hoyle,  20  Conn.  8. 
IS  L.  R.  A. 


The  municipality  is  the  judge  of  the  neces- 
sity for  the  establishment  of  a  harbor  line. 
Dillon,  Mun.  Corp.  |  689;  Maey  v,  Indian- 

rHis,  17  Ind.  269;  Smithy.  Was/tington,  61  U. 
20  How.  135, 15  L.  ed.  858;  Delphi  v.  Evans, 
36  Ind.  91;  Methodist  Episcopal  Church  v.  Wy- 
andotte,  81  Kan.  724;  WaddeU  v.  Nev)  York,  8 
Barb.  96;  MeCormack  v.  Patehin,  53  Mo.  88; 
Dunham  v.  Hyde  Park,  75  HI.  378;  Des  Moines 
Gas  Co.  V.  Des  Moines,  44  Iowa,  579;  Fellowee 
V.  New  Haven,  44  Conn.  251;  Healey  v.  New 
Haven,  47  Conn.  314;  Park  Ec^l  Soc.  v.  Hart- 
ford, 47  Conn.  99. 

The  legality  of  the  establishment  of  a  harbor 
line  cannot  be  tested  by  an  inquiry  into  the 
motive  impelling  those  who  established  it. 

Freeport  v.  Marks,  59  Pa.  259;  Park  Ece^C 
Soe.  V.  Hartford,  47  Conn.  92;  Dillon,  Mun. 
Corp.  g  811:  MiUuin  v.  S/iarp^  15  Barb.  212; 
Miners  Bank  of  Dubuque  v.  United  States,  1 
G.  Greene^  558;  Cooley,  Const.  Lim.  189;  State 
V.  Cincinnati  Gas  Light  4b  C.  Co.  18  Ohio  St. 
802;  Plum  V.  Morris  Canal  dt  Bkg.  Co.  10  N. 
J.  Eq.  260. 

The  title  of  a  riparian  owner  terminates  at 
ordinary  high- water  mark,  and  the  8tate  is  the 
owner  in  fee  of  the  flats  between  high  and  low 
water  mark. 

Chapman  v.  Ktmball,  9  Conn.  41;  Welles  y. 
Bailey,  4  New  Eng.  Rep.  841,  55  Conn.  316; 
State  V.  Sargent,  45  Conn.  873;  Mather  v.  Chap- 
man, 40  Conn.  895;  Churchy.  Meeker,  84  Conn. 
428;  Simons  v.  French,  25  Conn.  858;  Nichols 
V.  Lewis,  15  Conn.  188;  East  Haven  v.  Heming- 
way, 7  Conn.  208. 

The  Commonwealth  has  sovereign  dominion, 
jurisdiction,  and  ownership  over  the  seashore. 

The  8tate  by  virtue  of  such  sovereignty  es- 
tablishes harbor  lines  and  regulates  the  erection 
of  wharves  upon  the  shore  {State  v.  Sargent, 
45  Conn.  878;  Com.  v.  Alger,  7  Cush.  58;  Enge 
V,  Peekham,  11  R.  I.  226);  appoints  harbor 
masters  {Vanderbilt  v.  Adams,  7  Cow.  349); 
establishes  a  board  of  harbor  commissioners 
{State  V.  Sargent,  45  Conn.  360);  incorporates 
a  company  to  remove  obstructions  to  naviga- 
tion {Hollister  v.  Union  Co.  9  Conn.  436);  reg- 
ulates drawbridges  and  dams  {New  Haven  db  E. 
H.  ToU  Bridge  Co.  v.  Bunnell,  4  Conn.  54; 
Holyoke  W.  P.  Co.  v.  Lyman,  82  U.  8.  15 
Wall.  500,  21  L.  ed.  188);  controls  the  con- 
struction of  public  works  in  navigable  waters. 

Gould  V.  Hudson  Biver  B.  Co.  6  N.  Y.  522; 
Barney  v.  Keoktik,  94  D.  S.  824, 24  L.  ed.  224; 
Atlee  V.  North  Western  U.  Packet  Co,  88  U.  8. 
21  Wall.  394,  22  L.  ed.  620. 

All  this  may  be  done  without  making  any 
compensation  to  the  riparian  owner  because 
the  8tate  owns  the  land  below  high-water 
mark,  while  the  riparian  owner  has  the  right 
to  reclaim  the  same  until  the  8tate  has  other- 
wise decided.  Until  he  has  reclaimed  he  has 
no  title,  no  property  to  be  taken,  hence  no 
compensation  to  be  given. 

Pennsylvania  B.  Co.  v.  New  York  dk  L.  B. 
B.  Co.  28  N.  J.  Eq.  159;  Stevens  v.  Paterson  dk 
N.  R.  Co.  84  N.  J.  L.  582;  Gould  v.  Hudson 
River  R.  Co.  supra;  Tomlin  v.  T)ubuq%ie,  B.  4b 
M.  B.  Co.  32  Iowa,  109;  Bavenswood  v.  Flem- 
ings, 22  W.  Va.  52;  Barney  v.  Keokuk,  94  U. 
8.  885,  24  L.  ed.  227;  I^ngdon  v.  New  York, 
93  N.  Y.  159;  New  York  v.  Hart,  95  N.  Y. 
407;  Martin  v.  O'Brien,  84  Miss.  87;  Wood  v. 
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F<mUr,  26  Kan.  682;  Bailey  v.  Philadelphia, 
W,  <fe  R  i?.  Co.  4  Harr.  (Del.)  389;  Com.  v. 
Alger,  7  Cush.  53;  Wood,  Nuisances,  p.  623, 
note  £;  State  v.  Sargent,  45  Conn.  858:  Gerhard 
V.  Seekonk  River  Bridge  Camrs.  2  New  Eng. 
Rep.  619,  15  R.  I.  834;  Gould, Waters,  §  188. 

Seymour^  J.,  delivered  the  opinion  of  the 
court: 

The  finding  of  facts  states  that  the  plaintiff 
is  the  owner  in  fee  of  certain  real  estate  in  the 
City  of  Bridgeport,  consisting  of  uplands,  and, 
as  a  riparian  owner,  of  the  mud  flats  adjacent 
thereto,  on  the  east  side  of  Bridgeport  harbor. 
It  further  appears  that  in  the  vear  1886  the 
common  council  of  the  City  legally  designated 
and  established  a  harbor  line  on  the  east  side 
of  the  Bridgeport  harbor,  which  line  ran  over 
the  mud  flats  of  the  plaintiff  and  others,  and 
assessed  benefits  and  damages  resulting  there- 
from to  the  respective  parties  interested.  At 
that  time,  and  for  many  years  before,  a  bridge 
existed  over  the  harbor,  with  which  certain 
buildings  were  connected  along  the  sides  of 
the  east  end  thereof.  In  pursuance  of  a  vote 
of  the  common  council  passed  December  5, 

1887,  the  Cit^  proceeded  to  lay  out  a  new  bridge 
or  public  highway  in  substantially  the  same 
location  as  that  of  the  bridg^  above  mentioned, 
which  new  bridge  was  completed  and  opened 
as  a  public  highway  about  December  8,  1888. 
At  the  time  the  new  bridge  was  completed  the 
buildings  along  the  sides  of  the  east  end  there- 
of were  connected  with  it,  and  still  continue  to 
be  so  connected .    On  the  3d  day  of  September, 

1888,  the  board  of  public  works  made  the  fol- 
lowing report  to  the  common  council:  *'  That 
in  their  judgment  it  would  be  wise,  before  the 
completion  of  the  said  new  lower  bridge,  to 
take  such  action  as  would  prevent  the  erection 
of  buildings  either  on  the  north  or  south  sides 
of  the  iron  portion  of  said  structure,  and  con- 
necting therewith  on  either  side.  Such  ac- 
tion should  be  taken,  however,  in  accom- 
plishing this  purpose  as  will  result  in  the 
least  injury  to  private  rights.  The  board 
suggests  the  advisability  of  condemnation  by 
the  City,  for  public  use,  of  so  much  of  the  ad- 
joining property  as  will  be  necessary  to  secure 
the  result  desired,  and  recommend  tiiiat  the 
matter  be  referred  lo  some  appropriate  com- 
mittee for  action."  This  report  was  accepted, 
and  referred  to  the  street  committee  by  the 
common  council.  On  the  10th  day  of  Decem- 
ber, 1888,  the  committee  on  streets  reported  to 
the  common  coimcil  on  the  report  of  the  board 
of  public  works,  and  made  the  following 
recommendation :  ' '  That  such  action  be  taken 
as  will  result  in  preventing  the  erection  of 
buildings  on  either  the  north  or  south  sides  of 
the  iron  portion  of  the  new  lower  bridge.  The 
committee  fully  agree  with  said  board  that 
this  expensive  and  sightly  structure  sliould  not 
be  marred  bv  placing  buildings  on  either  side 
thereof;  ana  they  further  report  that  they  have 
consulted  the  city  attorney  in  reference  to  the 
subject,  and,  as  a  result  of  such  conference, 
have  come  to  the  conclusion  that  the  most  de- 
sirable course  to  pursue,  in  order  to  accomplish 
the  object  desired,  would  be  to  establish  harbor 
lines  on  both  sides  of  said  bridge."  The  com- 
mittee recommended  the  adoption  of  the  fol- 
lowing resolution:  "Resolvea,  that  the  com- 
18L.R.A. 


mittee  on  harbor  improvements  is  hereby  di- 
rected to  take  such  preliminary  action  as  will 
result  in  the  establishment  of  harbor  lines  on 
both  sides  of  the  lower  or  Bridgeport  bridge, 
extending  from  the  present  harbor  lines  at  the 
western  end  of  'the  eastern  causewav  of  said 
bridge,  westerly  to  the  draw  of  said  bridge." 
This  report  was  accepted  and  the  resolution 
adopted  by  the  common  council  On  the  7th 
day  of  January,  1889,  the  committee  on  harbor 
improvements  reported  on  the  report  of  the 
street  committee  relative  to  establishing  harbor 
lines  on  both  sides  of  the  lower  bridge,  and 
recommended  the  adoption  of  the  following 
resolution:  **  Resolved,  that  the  clerk  is  here- 
by directed  to  notify  owners  of  property  and 
parties  in  interest  to  appear  before  this  com- 
mon council  at  the  council  room,  on  Monday 
evening,  January  21,  1889,  at  8.80  o'clock,  and 
be  heard  in  relation  to  the  establishment  of 
harbor  lines  on  the  east  side  of  Pequonnock 
Kiver,  as  follows:  Beginning  at  a  point  in  the 
harbor  lines  as  already  established,  at  the  old 
wall  or  point  of  rocks,  on  property  belonging 
to  the  Farist  Steel  Company;  thence  north- 
easterly in  the  direction  or  the  common  center 
of  Kossuth  Street  and  the  new  bridge,  340  feet; 
and  thence  northerly  in  a  straight  line  to  a 
point  in  the  harbor  line  as  alrea^  established 
at  Howe's  dock,  at  the  foot  of  Howe  Street, 
excepting  that  so  much  of  said  line  as  may  lie 
upon  or  pass  over  the  eastern  approach  to  the 
new  lower  bridge  shall  remain  inoperative  and 
of  no  effect."  The  report  was  accepted  and 
the  resolution  adopted  by  the  common  council. 
On  the  21st  day  of  January,  1889,  the  board  of 
aldermen  and  the  board  of  councilmen  assem- 
bled in  ioint  convention,  and  hearings  were 
had  relative  to  the  establishment  of  said  harbor 
line.  On  the  4th  day  of  February,  1889,  the 
committee  on  harbor  improvements  reported 
to  the  common  council  relative  to  the  establish- 
ment of  harbor  lines  on  the  east  side  of  Pequon- 
nock River,  a  hearing  upon  which  was  had  be- 
fore the  common  council  Januaij  21,  18d9. 
They  recommended  the  adoption  of  the  follow- 
ing resolution:  "Resolved,  that  harbor  lines 
be  and  are  hereby  ordered  laid  out  and  es- 
tablished on  the  east  side  of  Pequonnock  River, 
north  and  south  of  the  new  lower  bridge,  com- 
mencing at  the  old  wall  or  point  of  rocks  on 
property  of  the  Farist  Steel  Company,  and  ex- 
tending northeasterly  in  the  direction  of  the 
common  center  of  Kossuth  Street,  340  feet; 
and  thence  northerly,  in  a  straiicht  line  to  a 
point  in  the  established  harbor  lines  at  Howe's 
dock,  at  the  foot  of  Howe  Street.  Resolved, 
that  Messrs.  John  McNeil,  Richard  B.  Cogs- 
well, and  Charles  R.  Brothwell  be  and  are 
hereby  appointed  a  committee,  whose  duty  it 
shall  be  to  make  such  layout  of  harbor  lines, 
and  report  in  writing  their  doings  to  the  com- 
mon council,  which  report  shall  embody  a  sur- 
vey and  particular  description  of  said  lines." 
On  the  18th  of  February,  1889,  the  committee 
reported,  recommending  the  adoption  of  the 
following  resolutions:  "Resolved,  that  har- 
bor lines  or  dock  lines  be  and  are  hereby  es- 
tablished on  the  east  side  of  Pequonnock  River, 
in  accordance  with  a  map  thereof  herewith  sub- 
mitted, and  the  following  description  of  sur- 
vey: Beginning  at  a  point  in  the  harbor  line, 
as  already  established  at  the  old  wall  or  point 
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of  rocks  on  property  belonging  to  tbe  Farist 
Steel  Company:  thence  extending  northeaster 
ly  in  tbe  direction  of  the  comnaon  center  of 
Kossuth  Street  and  the  new  lower  bridge,  840 
feet:  and  thence  northerly  in  a  straight  line  to 
a  point  in  the  harbor  line,  as  already  estab- 
lished, at  Howe's  dock  at  the  foot  of  Howe 
Street,  except  in  that  so  much  of  the  line  as 
tuay  lie  upon  or  pass  over  the  eastern  approach 
to  said  lower  bridge  shall  remain  inoperative 
and  of  no  effect.  Kesolved,  that  the  mayor  ap- 
point appraisers  to  estimate  the  damages  and 
benefits  resultine  from  the  foregoing  layout  of 
harbor  lines."  The  resolutions  were  adopted 
and  the  mayor  thereupon  appointed  appraisers 
on  said  layout  who  proceeded  to  assess  benefits 
and  damages  thereon,  and  on  July  1, 1889,  re- 
ported to  the  common  council.  In  their  re- 
port they  did  estimate,  ascertain,  and  deter- 
mine that  the  appellant  will  receive  an  equal 
amount  of  damages  and  benefits  from  the  es- 
tablishment of  the  harbor  line.  On  the  15th 
of  July,  1889,  the  common  council  accept- 
ed the  report,  whereupon  this  appeal  was 
taken.  It  seemed  to  be  conceded  on  the  ar- 
gument that  the  report  of  the  appraisers,  that 
the  appellant's  damages  and  benefits  are  equal 
to  each  other,  proceeded  upon  the  theory  that 
he  is  entitled  to  no  damages  on  account  of  the 
establishment  of  the  harbor  lines.  The  find- 
ing states  that  a  tract  of  land  is  taken  by  the 
layout  of  the  proposed  harbor  lines,  ana  the 
appellant  is  deprived  of  the  use,  benefit,  and 
worth  of  the  same,  and  of  all  the  privileges  and 
franchises  connected  therewith,  without  com- 
pensation. 

The  first  question,  therefore,  which  we  shall 
consider  relates  to  tbe  general  right  of  the 
owner  of  lands  abutting  on  navigable  waters 
to  damages  for  tbe  legal  establishment  of  a 
harbor  line  over  the  abutting  flats,  between 
high  and  low  water  marks.  In  Connecticut 
the  public  is  the  owner  in  fee  of  the  fiats  ad- 
joining naviicable  waters  up  to  high-water 
mark,  such  title  being  vested  in  the  public  for 
purposes  of  navigation  and  commerce.  Simons 
V.  French,  25  Conn.  846. 

The  owner  of  the  adjoining  uplands  has  the 
exclusive  privilege  of  wharfing  and  erecting 
stores  and  piers  over  and  upon  such  soil,  and 
of  using  it  for  any  purpose  which  does  not  in- 
terfere with  navigation,  and  it  may  be  con- 
veyed separately  from  the  adjoining  uplands. 
Over  it  he  has  the  exclusive  right  of  access  to 
the  water,  tbe  right  to  accretions,  and  general- 
ly^ to  reclamations.  Because  the  soil,  between 
high  and  low  water  marks,  is  held  to  be  pitb- 
lieijuHs,  the  right  of  the  owner  of  the  adjoin- 
ing upland  in  it  is  termed  a  "franchise."  But 
it  IS  none  the  less  a  well-recognized,  substan- 
tial, and  valuable  right.  It  constitutes,  as  the 
court  says  in  Simons  v.  French,  supra,  speak- 
ing of  t!je  right  of  wharfage,  like  other  fran- 
chises, a  species  of  property,  which,  like  other 
property,  is  alienable  by  the  owner,  and  alien- 
able as  well  before  the  right  has  been  exercised 
as  it  would  be  after  a  wharf  had  been  actually 
erected.  It  is  claimed  by  the  appellee  that, 
inasmuch  as  the  fee  of  the  flats  is  in  the  State, 
therefore  the  State  has  the  undoubted  right, 
bv  itself  or  by  those  to  whom  it  delegates  the 
Tight  to  take  and  use  them  for  any  public  pur- 
pose without  giving  compensation  therefor,  so 
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long,  at  least,  as  the  upland  proprietor  has  not 
appropriated  them  to  such  uses  as  he  legally 
ma^.  There  are  cases  which  sustain  such  a 
claim.  On  the  contrary  there  are  cases  whicb 
hold  that  riparian  owners  upon  navigable 
waters  have  rights  appurtenant  to  their  estates 
of  which  they  cannot  be  deprived,  when  once 
vested,  except  in  accordance  with  established 
law,  and  upon  due  compensation.  This,  says 
Lewis,  in  bis  recent  work  on  Eminent  Domain, 
after  reviewing  the  c«ses,  seems  the  better  and 
sounder  rule.  It  certainly  seems  more  in  har- 
mony with  our  Connecticut  decisions  that  the  * 
right  of  wharfage — perhaps  the  most  valuable 
franchise  attached  to  the  upland— is  as  much 
the  subject  of  sale  by  the  owner  of  the  right 
before  it  has  been  exercised  as  it  would  be 
after. 

The  common  council  of  Bridgeport,  in  es- 
tablishing harbor  lines,  acts  under  the  delegat- 
ed power  of  the  State.  If  the  State  might  take 
the  mud  flats  of  the  appellant  in  the  legal 
establishment  of  harbor  lines,  witbout  granting 
compensation  therefor,  on  the  ground  that  it  » 
owns  them,  and  if  the  council,  representing 
the  power  of  the  State,  might,  if  it  were  so 
authorized,  possess  the  same  power,  yet  no 
such  power  is  given  or  intended.  The  State 
has  a  right  to  give  compensation,  and  to  re- 
quire the  city  to  do  so;  and  this  it  has  express- 
ly done.  Section  88  of  the  city  charter  pro- 
vides that  the  common  council  shall  have 
power  to  desi^ate  and  establish  a  line  or  lines 
on  or  alone  either  or  both  sides  of  Bridgeport 
harbor  or  requonnock  River,  or  on  any  part 
thereof,  from  the  mouth  of  the  harbor  to  Berk- 
shire mill;  and  in  designating  and  establishing 
such  line  or  lines  for  the  purposes  aforesaid 
similar  proceedings  in  all  respects  in  relation 
thereto,  and  in  relation  to  benefits  and  dam- 
ages therefor,  shall  be  had,  and  the  persons 
whose  land  or  mud  flats  are  thus  taken  and 
appropriated,  or  who  are  especially  benefited 
or  damaged  thereby,  shall  have  the  same 
rights,  and  be  subject  to  the  same  obligations 
and  liabilities,  as  in  the  case  of  the  lay-out,  al- 
teration, or  enlargement  of  highways,  streets, 
public  walks,  etc.,  in  said  city,  ir^ection  32  of 
the  charter  provides  that,  l)efore  the  common 
council  shall  determine  to  lay  out,  alter,  extend, 
enlarge,  discontinue,  or  exchange  any  highway, 
street,  public  walk,  etc.,  in  said  City,  they 
shall  cause  reasonable  notice  to  be  given,  de- 
scribing in  general  terms  such  proposed  lay- 
out or  alteration,  and  specifying  a  time  and 
place  when  and  where  all  persons  whose  land 
is  proposed  to  be  taken  therefor  may  appear 
and  be  heard  in  relation  thereto  by  the  com- 
mon council  assembled  in  joint  convention  for 
such  bearing;  at  which  time  and  place,  and  at 
any  meeting  adjourned  therefrom,  the  com- 
mon council  shall  hear  all  the  parties  in  interest 
who  may  appear  and  desire  to  be  heard  in 
relation  thereto.  Section  83  provides  that  if, 
after  such  hearing,  the  common  council  shall 
resolve  to  lay  out,  alter,  extend,  enlarge,  dis- 
continue or  exchange  such  street,  highway, 
walk,  avenue,  park,  or  landing  place,  they 
shall  appoint  a  committee,  whose  duty  it  shall 
be  to  make  such  lay-out  or  alteration  and  re- 
port in  writing  their  doings  to  the  common 
council,  which  report  shall  embody  a  survey 
and  particular  description  of  such  street,  high- 
88 


594 


Connecticut  Sufbbick  Court  of  Ebbobs. 


Mab., 


way,  etc.,  or  alteration  thereof.  Section  34 
provides,  if  said  report  shall  be  accepted,  for 
the  appointment  of  three  judicious  and  disin- 
terested freeholders  of  the  City  to  estimate 
and  appraise  the  benefits  or  damages,  as  the 
case  may  be,  accruing  or  resulting  to  any  per- 
son or  persons  from  the  taking  of  such  land 
for  public  use  or  from  such  lay-out,  alteration, 
etc.  Said  freeholders  shall  be  sworn,  and  be- 
fore making  any  such  assessment  of  damages 
and  benefits  shall  give  reasonable  notice  to  all 
persons  interested  of  the  time  and  place  when 
and  where  they  shall  meet  for  that  pur- 
pose. They  shall  meet  at  the  designated  time 
and  place,  and  at  such  other  times  and  places 
as  they  shall  adjourn  to  therefrom,  and  shall 
hear  all  parties  in  interest  who  may  appear; 
and  they  shall  thereupon  ascertain  and  deter- 
mine what  person  or  persons  will  be  dam- 
aged by  such  taking  of  land  or  such  lay- 
out or  alteration,  and  the  amount  thereof  over 
and  above  any  damages  they  may  receive 
therefrom;  also  who  will  receive  an  equal 
amount  of  damages  and  benefits  therefrom. 
Thereupon  they  shall  report  to  the  common 
council.  The  report  shall  be  continued  to  its 
next  general  meeting  and  published.  Upon 
the  acceptance  of  the  report  at  the  next  meet- 
ing of  the  common  council  the  same  shall  be 
recorded,  and  the  common  council  shall  cause 
a  notice  containing  the  names  of  the  persons 
assessed,  with  the  amounts  of  their  respective 
assessments,  to  be  published,  as  in  the  section 
directed,  and  such  publication  shall  be  deemed 
to  be  legal  and  sufficient  notice  to  all  persons 
interested  in  the  assessments.  Section  85  pro- 
vides that  upon  the  acceptance  of  the  report  of 
the  freeholders,  the  survey  and  particular  de- 
scription which  the  charter  requires  to  be  made 
(section  33)  shall  be  signed  by  the  mayor,  or,  in 
his  absence,  by  the  president  of  the  board  of 
aldermen,  and  recorded  in  the  records  of  the 
board  of  aldermen.  Section  42  provides  that 
any  party  who  shall  feel  aggrieved  by  any  act 
of  the  assessors  in  making  any  of  the  assess- 
ments of  benefits  or  damages  authorized  in  the 
charter,  may  make  application  for  relief  to  the 
superior  court  or  court  of  common  pleas  in  and 
for  Fairfield  Qounty,  which  court  may  confirm, 
annul,  or  modify  the  assessments,  or  make 
such  order  in  the  premises  as  equity  may  re- 
quire. These  extracts  from  the  charter  show 
that  whatever  right  the  State  might  have  to 
take  t^e  property  of  the  appellant  in  the  fiats 
between  high  and  low  water  mark,  yet  it  has 
liuthorized  the  council  to  take  it  only  upon  the 
payment  of  just  compensation  therefor;  and 
upon  this  appeal  the  appellant  has,  of  course, 
a  right  to  be  heard  upon  the  question  of  dam- 
ages, if  the  other  proceedings  should  be  held 
to  be  regular,  so  that  a  legal  assessment  can  be 
made.  But  the  appellant  not  only  claims  that 
the  assessment  gives  it  no  compensation  for  the 
takinff  of  its  property,  and  is  therefore  unjust 
and  illegal,  but  it  also  elaims  that  the  assess- 
ment was  invalid,  because,  to  state  it  generally, 
there  has  been  no  legal  discontinuance  of  the 
harbor  line  established  in  1886,  and  because 
the  action  of  the  common  council  in  the  mat- 
ter of  establishing  the  harbor  lines  in  question 
has  been  irregular  and  illegal,  so  that  no  law- 
ful lay-out  of  said  lioes  has  been  made,  and  no 
legal  assessment  of  damages  and  benefits  has 
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been  or  could  be  made  thereon,  ^e  reasons 
are  set  forth  particularly  in  the  appeal,  and 
are  based  upon  the  facts  stated  in  the  finding 
and  reservation.  We  see  no  good  reason  for 
holdine  that  the  council,  having  in  1886  estab- 
lished harbor  lines  on  the  east  side  of  the  har- 
bor, is  thereby  precluded  from  alteriog  them 
by  the  subsequent  establishment  of  new  lines 
as  proper  occasion  may  reouire,  without 
further  legislative  authority.  We  think,  also, 
that  the  legal  establishment  of  new  harbor 
lines  would  of  itself  be,  to  all  intents  and  pur- 
poses, a  legal  discontinuance  of  Uie  old  lines^ 
without  any  specific  action  declaring  them  to 
be  discontinued. 

We  come  now  to  the  question  whether  the 
harbor  lines  were  legally  established  according^ 
to  the  provisions  of  the  charter.  That  instru- 
ment, as  we  have  seen  above,  provides  that,  in 
designating  and  establishing  harbor  lines,  sim- 
ilar proceedings  in  all  respects  in  relation 
thereto,  and  in  relation  to  benefits  and  damages 
therefor,  shall  be  had  as  in  the  case  of  the  lay- 
out, alteration,  or  enlargement  of  highways, 
streets,  public  walks,  etc.,  in  said  city.  That 
is,  as  Will  appear  by  reference  to  the  proper 
section,  and  adapting  it  to  these  proceedings, 
if  after  certain  prelimdnary  steps,  the  common 
council  ishall  decide  to  designate  and  establish 
a  harbor  line,  they  shall  appoint  a  committee, 
whose  duty  it  shall  be  to  make  such  lay-out 
and  designation,  and  report  in  writing  their 
doings  to  the  common  council,  which  repoit 
shall  embody  a  survey  and  particular  descrip- 
tion of  such  harbor  line.  By  reference  to  the 
finding  incorporated  in  the  early  part  of  this 
opinion  it  appears  precisely  what  was  done  in 
relation  to  the  lavout,  after.the  steps  prelimi- 
narv  to  the  appointment  of  the  committee  to 
make  such  lay-out  had  been  taken.  To  briefly 
summarize  it:  February  4,  1880,  the  commit- 
tee on  harbor  improvements  reported  resolu- 
tions, which  the  council  adopted,  and  by 
which  a  committee  was  appointed  to  lay  out 
the  harbor  lines,  and  report  their  doings  to  the 
council.  February  18,  1889,  the  last-named 
committee  reported  and  recommended  resolu- 
tions for  adoption,  which  the  council  adopted. 
Now  the  appellant  claims  that  it  appears  from 
an  examination  of  the  above  proceedings  in 
detail  that  there  has  been  no  legal  lay-out  and 
establishment  of  said  harbor  lines;  that  it  ap- 
pears, and  that  such  is  the  fact,  that  no  action 
whatever  was  taken  by  the  committee  respect- 
ing the  lay-out  and  establishment  of  harbor 
lines,  except  to  report  back  and  recommend 
the  acceptance  of  the  resolution  in  substance 
passed  by  the  common  council  February  4, 
1889;  that  the  committee  neither  laid  out  nor 
established,  nor  does  their  resolution  purport 
to  lay  out  and  establish,  any  harbor  line,  but 
only  to  recommend  that  the  same  be  established 
by  the  common  council,  and  that  the  common 
council  in  adopting  the  resolution,  itself  laid 
out  and  establishea  such  line.  This  precise 
point,  among  others,  was  discussed  in  uregory 
V.  Bridgeport,  52  Conn.  40.  In  that  case  a  pe- 
tition for  widening  a  highway  was  referred  by 
the  common  council  to  a  committee.  The 
committee  subsequently  reported  as  follows: 
"The  committee  on  streets  and  sidewalks  beg 
leave  to  report  concerning  the  wideiung  of  the 
approach  to  the  lower  bridge,  and  recommend 
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the  adoption  of  the  following  resolutions: 
'Resolved,  that  the  widening  of  the  western 
approach  to  the  lower  hridge  from  the  present 
north  line  of  the  street  approaching  the  bridge, 
extending  along  the  harbor  seven^  feet  south 
on  a  line  with  the  present  wharf,  and  extend- 
ing from  the  wharf  westerly  to  the  railroad, 
according  to  the  map  and  survey  thereof  made 
by  the  city  surveyor,  and  submitted  herewith, 
b^aeoepted  and  approved,  and  the  same  be 
and  beeone*  after  the  final  settlement  of  assess- 
ments, a  put  of  the  highway  thereto.  Re- 
solved, that  the  Sftyor  appoint  a  special  com- 
mittee of  three  judicious  and  disinterested  free- 
holders to  estimate  and  appnlsethe  benefits  or 
damages,  as  the  case  may  be,  aoeruing  or  re- 
sulting to  any  person  or  persons  fmo  said 
widening/  "  U pon  this  state  of  facts  the  eomt 
said:  "There  is  nothing  here  which  purports 
even  that  the  committee  had  laid  out  the 
widened  part  of  the  street.  .  .  .  Obvious- 
ly the  report  is  nothing  more  than  a  recom- 
mendation to  the  council  that  the  widening 
should  be  made  in  accordance  with  the  map  and 
survey  submitted.  Again  the  court  says:  "If 
what  was  done  October  8d  [the  day  the  report 
was  accepted]  can  be  construed  as  a  lay-out  of 
the  alteration  of  the  street,  the  lay-out  was 
made  by  the  common  council  alone,  contrary 
to  the  express  provisions  of  the  charter.  The 
committee  simply  recommend  the  alteration 
described  to  the  common  council  for  their  ac- 
ceptance and  approval.  The  council  accepted 
and  approved;  and  if,  by  so  doing,  the  alter- 
ation was  laid  out,  who  did  it?  The  commit- 
tee, by  their  report  and  recommendation,  do 
not  pretend  to  have  done  it.  They  described 
the  alteration,  it  is  true,  but  this  was  necessary 
to  enable  the  common  council  to  know  what 
alteration  should  be  laid  out.  .  .  .  It  is 
clear,  if  there  was  any  lay-out  here,  that  it  was 
done  by  the  common  council,  and  not  by  the 
special  committee,  as  the  present  charter  re- 
quires. But  there  was  no  lay-out  of  this  im- 
provement, and  consequently  no  basis  for  the 
assessment  of  damages  or  benefits,  and  the  as- 
sessment was  therefore  void."  Manifestly,  if 
that  case  is  still  an  authoritv,  there  has  been 
no  legal  lay-out  and  establishment  of  the  har- 
bor hue  in  dispute. 

It  is  claimed,  however,  that  it  is  overruled 
on  that  point  by  Hough  v.  Bridgeport,  57  Conn. 
290.  It  is  true  that  it  would  seem  from  the 
case  as  stated  in  the  opinion  that  the  same 
question  might  have  been  made.  If  it  was, 
there  is  no  intimation  that  it  was  considered 
and  decided,  and  no  suggestion  that  anything 
therein  contained  overruled  the  point  so  ex- 
plicitly stated  in  the  former  case.  Instead  of 
overruling,  it  distinguished,  the  case  of  Ghregory 
V.  Bridgeport  from  the  one  then  under  con- 
sideration. The  first  held  that,  under  the 
charter,  which  provides  that  if,  after  certain 
preUminary  proceedings,  the  counsel  shall  re- 
solve to  lay  out  a  street,  it  shall  apftoint  a  com- 
mittee to  make  such  lay-out,  the  standing  com- 
mittee on  streets  and  sidewalks  was  not  of 
itself,  and  without  such  special  reference,  such 
a  committee  as  was  intended  by  the  charter. 
In  point  of  fact,  as  the  opinion  shows,  upon 
receipt  of  the  petition  for  widening  the  high- 
way, the  council  immediately  referred  it  to 
the  standing  committee  on  streets  and  side- 
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walks.    That  committee  subsequentl^r  reported 
resolutions  that  the  common  council  should 
order  the  widening  to  be  made  according  to 
plans  which   it   subnfitted.    The  resolution^ 
were  adopted,  and  furnished  the  first  indicfl' 
tion  that  the  council  resolved  to  make  the  lay- 
out    The  charter  was  not  followed;  no  com- 
mittee was  appointed  to  make  the  lay-out  after 
the  council  had  resolved  that  it  should  be 
made.    The  only  committee  which  acted  was 
the  standing  one  on  streets  and  sidewalks,  to 
which  the  matter  was  referred  before  the  lay- 
out was  resolved  upon  by  .the  council.    Now, 
in  Rough  v.  Bridgeport,  the  standing  committee 
on  streets  and  sidewalks  was  also  appointed  a 
committee  to  make  the  lay  out.    Reiving  upon 
the  general  statement  of  the  syllabus  m  Gregory 
V.  Bridgeport,  it  is  evident  that  the  claim  was 
made  that  such  a  reference  was  contrary  to 
the    charter.    Thereupon    the   court    distin- 
guishes the  two  cases,  and  shows  that  where- 
as, in  the  former  case,  the  petition  was  re- 
ferred to  the  standing  committee  immediately 
upon  its  receipt,  not  to  make  a  lay-out,  but  to 
examine  and  report  what  should  be  done,  and 
no  committee  was  appointed  to  make  the  lay- 
out after  the  council  had  resolved  upon  it,  yet 
in  the  latter  case  the  regular  steps  in  this  be- 
half were  taken,  and,  though  the  lay-out  was 
committed  to  the  standing  committee  on  streets 
and  sidewalks,  it  was  as  a  special  committee, 
appointed  after  the  council   had  resolved  to 
make  the  lay-out,  and  consequentiy  the  de- 
cision in  Gregory  v.  Bridgeport  was  not  appli- 
cable.   The  second  point  made  was  that  the 
committee  appointed  after  the  council  had  re- 
solved upon  the  lay-out  was  not  appointed  to 
lay  out  the  street,  but  to  procure  and  report  to 
the  council  a  survey,  etc.    This  the  court  says 
is  a  distinction  without  a  difference,  and  that, 
taken  in  connection  with  its  fellow  resolution 
ordering  the  extension,  it  is  to  be  construed  as 
a  direction  to  the  committee  to  lay  out  the 
street,  as  well  as  to  procure  and  report  a  sur- 
vey of  it.     No  other  point  which  was  in  any 
respect  common  to  the  two  cases  was  discussed 
or  decided.    If  the  point  made  in  Gregory  v. 
Bridgeport  and  in  the  case  at  bar,  that  the 
council,  and  not  the  committee,  made  the  lay- 
out, was  made,  the  law  respecting  it,  as  laid 
down  in  the  former  case,  was  not  in  terms 
overruled.     We  are  not  disposed  to  overrule  it 
nor  evade  it.     Under  the  charter  it  is  neces- 
sary, and  upon  general  principles  it  is  expedi- 
ent, that  a  committee  should  make  the  1^-out. 
In  theory,  at  least,  it  is  not  a  mere  formal 
thing  which  anybody  can  do  off-hand  upon 
paper,  but  should  be  done  carefully,  and,  as 
far  as  possible,  with  a  view  to  the  convenience 
of  individuals,  even  after  general  directions 
have  been  given  by  the  council. 

One  other  point  demands  consideration.  It 
is  claimed  that,  even  if  all  the  proceedings  were 
legal  in  form,  yet  there  is  a  fatal  objection  to 
the  validity  of  the  assessment,  in  that  the  case 
itself  discloses  the  fact  that  the  harbor  lines 
were  established  and  the  appellant's  land  con- 
demned in  order  that  the  new  bridge,  that  "ex- 
pensive and  sightly  structure,  should  not  be 
marred  by  placing  buildings  on  either  side 
thereof,"  ana  not  for  any  legitimate  public  use 
whatever.  The  appellant  says  that,  except 
for  public  uses,  private  property  cannot  be 
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taken  even  upon  the  payment  of  just  compen- 
sation. We  presume  that  no  one  will  question 
the  correctness  of  that  proposition.  The  tak- 
ing of  private  property  in  the  legal  establish- 
ment of  harbor  lines  is  prima  facie  a  taking 
for  public  use.  The  Legislature  so  considered 
it  in  granting  the  charter  to  the  City  of  Bridge- 
port, and,  though  that  fact  is  not  conclusive, 
inasmuch  as  it  is  held  almost  universally  that 
whether  a  particular  use  is  public  or  not  within 
the  meaning  of  the  Constitution  is  a  question 
for  the  judiciary,  still  there  can  be  no  question 
but  that  property  taken  in  the  legal  establish- 
ment of  harbor  lines  is  taken  for  public  use. 
But  the  right  to  establish  harbor  lines,  and  to 
take  private  property  for  that  purpose,  must 
be  exercised  in  good  faith,  and  for  a  public  use 
naturally  connected  with  their  establishment. 
Private  property  cannot  be  taken  for  other 
than  public  uses  under  the  guise  of  taking  it 
for  public  use.  There  may  be  difficulty  in 
many  cases  in  applying  this  rule,  as  where 
nothing  appears  in  the  proceedings  pf  the  pur- 
pose for  which  the  lines  were  established,  and 
the  presumption  would  be  that  they  were  es- 
tablished in  the  interest  of  navigation.  But 
where,  as  in  the  present  case,  all  the  proceed- 
ings declare  the  purpose  to  be  an  ulterior  one, 
which  no  one  would  claim  to  be  a  public  one 
within  the  meaning  of  the  Constitution,  when 
this  purpose  is  spread  upon  the  very'  records 


I  which  are  laid  before  us  as  containing  the  au- 
.  thority  on  which  the  assessment  committer 
acted,  we  should  be  shutting  our  eyes  to  the 
real  state  of  afifairs,  and  permitting  property 
to  be  taken  under  the  excuse  of  the  ri^ht  o'f 
eminent  domain  in  a  case  where  no  pubhc  use 
was  contemplated,  if  we  should  decide  io  ac- 
cordance with  the  appellee's  claim.  That 
would  commit  us  to  the  doctrine  that  we  an: 
bound  by  the  fact  that  it  was  a  harbor  line 
that  was  established,  no  matter  for  what  par 
pose  it  appears  to  have  been  established,  oor 
how  far  it  is  removed  from  the  harbor.  We 
cannot  accept  that  conclusion,  but  must 
hold  that,  whereas  it  appears  from  the  records 
themselves,  which  are  introduced  to  show  the 
facts  upon  which  the  legality  of  the  assessmefit 
depends,  that  the  harbor  lines  were  laid  oot 
for  the  purpose  of  preventing  a  new  bridge 
from  being  marred  by  the  building  of  struc- 
tures connected  with  it  which  would  obscure 
it,  and  not  in  the  interests  of  navigation  ortaj 
other  public  use,  private  property  cannot  be 
taken  without  violating  constitutional  rights. 

It  is  unnecessary  to  consider  the  other  qikf- 
tions  which  were*  discussed.  Upon  thoae  al- 
ready considered  we  advise  the  Superior  Conri 
io  render  judgment  for  tfte  appellant,  annulling 
the  assessment  appealed  from« 

The  other  Judges  concurred. 
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*1.  Plaintiff,  without  »  ticket,  thonfi^h 
he  had  Aill  opportunity  to  procure 
one,  boarded  defendant's  train  at  Fari- 
bault, to  gro  to  Owatonna.  and,  when  he  told  the 
fare  collector  where  he  was  ffoiiiR,  the  latter  told 
him  the  fare  was  fifty  cents,  which  he  paid.  This 
was  more  than  the  ticket  fare,  but  six  cents  lees 
than  the  train  fare.  Before  the  train  arrived  at 
Walcott,  the  first  station  at  which  the  train  was 
to  stop,  the  collector  informed  plaintiff  of  his 
error  in  the  amount  of  the  fare,  and  required  him 
to  pay  the  six  cents,  which  plaintiff  refused,  and 
the  collector  told  him  unless  he  paid  it  he  must 
leave  the  train.  On  arrival  at  Walcott,  where 
the  train  stopped,  the  plaintiff  persistingr  in  his 
refusal,  the  collector  put  him  off,  and  then  re- 
turned him  the  fifty  cents,  less  the  fare  from 
Faribault  to  Walcott.  HeW,  that  the  collector, 
on  discoveriujr  the  mistake,  mierht,  within  a  rea- 
sonable time,  require  plaintiff  to  pay  the  other 
alx  cents. 

2.  Also  that,  notwithstanding^  his  first 
relVisal,  the  plaintiff  might,  at  any  time  before 
the  arrival  at  W&lcott,  still  pay  the  six  cents,  and 
secure  the  rlRht  to  be  carried  to  Owatonna. 

8*  Also  that  the  coUector's  retention  of 
*Head  notes  bylGiuPTLLAN,  Ch.  J. 


the  flftar  cents  till  the  arrival  at  Waloou  vis 
not  a  waiver  of  the  right  to  require  payment  of 
the  six  cents.  Qualifying-  Du  JLaurcuw  v.  F\rtl 
Div.  SL  Paixi  A  P.  R.  Co,  15  Minn.  40  (GIL  m, 

4.  Also  that  the  Company  had  a  ri^ 
to  be  paid  the  Ikre  from  f^iibauH  to  Wal- 
cott. ana  the  collector  might  retain  it  out  of  ttir 
fifty  cents.  Overruling  Du  Lauratw  v.  Fkrwl  Dir. 
St.  Paul  A  P.  R.  Co.  mpra. 

5.  Also  that  the  coUector  ec»uld  noire* 
tain  the  entire  amount,  and  also  put  pttio- 
tiff  off,  but  could  put  him  off  only  upon  firet  rr> 
turning  to  him  the  fifty  cents,  less  the  fare  to 
Walcott,  and,  having  put  him  off  before  dontgrn, 
the  expulsion  was  wrongful. 

(July  7,  1891.) 

APPEAL  by  defeDdant  from  an  order  of  ibe 
District  Court  for  Steele  County  denyin; 
its  motit)n  for  new  trial  of  an  action  bron^ 
to  recover  damages  for  the  alleged  wroo^ol 
expulsion  of  plaintiff  from  defendant's  train  ii 
which  a  verdict  had  been  returned  in  fsTorof 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Root  (Mr.  W.  H.  Horris.of 
counsel),  for  appellant: 

Respondent  endeavoring  to  secure  from  te 
collector  reduced  transportation,  knowing  tbat 
such  act  on  the  part  of  the  collector  wouki  bi 
against  the  rules  of  the  carrier,  and  tbat  in  pc^ 
mitting  it  the  collector  would  be  disobedient  W 
his  rules  and  instructions,  amounts  to  a  fraoi 


NOTB.— Ejection  of  passenger  for  nonpayment  of  I  R.  &  8.  Co.  (La.  Ann.)  5  L.  B.  A.  817; 
fare.    8«'e  notes  to  McKay  v.  Ohio  River  R.  Ck>.  (W.    Northern  Pac  R.  Co.  (BCinn.)  9  L.  R.  A.  an. 
Va.)  9  L.  R.  A.  182;  McGowen  v.  Morgan^s  L.  A  T.  < 
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on  the  pari  of  the  respondent;  and  he  is  not, 
in  such  case,  entitled  to  a  passenger's  rights. 

Mc  Veety  v.  8t.  Paul,  M.  &  If.  R.  Co.  45 
Minn.  268. 

It  is  a  reasonable  regulation  which  prohibits 
persons  from  traveling  upon  railroads  without 
purchasing  tickets  or  paying  fare,  and  a  person 
going  on  the  road  in  known  violation  of  such 
a  rule,  and  by  inducing  the  conductor  to  vio- 
late it,  is  not  lawfully  on  the  road. 

Toledo,  W.  &  H^.  R,  Co.  v.  Brooks,  81  111.  245. 

Being  unlawfully  upon  the  train  for  one  pur 
pose,  he  was  unlawfully  there  for  all  purposes, 
and  tl^e  appellant  had  the  right  to  expel  him 
at  any  time  or  place,  provided  care  was  t^en 
not  to  expose  him  to  serious  injury  or  danger. 
Wi/man  v.  Northern  Pac.  R.  Co.  34  Minn. 
210,  212. 

The  act  of  the  collector  in  retaining  a  portion 
of  the  amount  paid  by  respondent  as  his  fare  to 
Owatonna,  was  no  waiver  on  the  part  of  the 
company. 

Trotlinger  v.  East  Tennessee,  V.  &  O.  R.  Co. 
11  Tenn.  533.  13  Am.  &  Eng.  R.  R.  Cas.  40. 

The  collector  had  not  the  power  to  waive  the 
additional  ten  cents,  nor  had  he  the  right  to 
receive  any  sum  less  than  that  fixed  by  the 
rules  and  regulations  of  the  company.  Know- 
ing this,  the  respondent  was  guilty  of  fraud  in 
tendering  any  sum  less  than  fifty-six  cents,  or 
in  endeavoring  to  persuade  the  collector  to  ac- 
cept anything  less  than  this  amount. 

Alabama  O.  8.  R.  Co.  v.  Carmiehael,  9  L. 
R.  A.  388,  90  Ala.  10. 

The  collector  had  the  right  to  retain  an 
amount  sufficient  to  pay  the  respondent's  fare 
to  Walcott.  even  though  respondent  had  not  so 
consented. 

McCaHhy  v.  Chicago,  R.  1.  <fc  P.  R.' Co.  41 
Iowa,  432. 

The  company  was  under  no  duty  to  imme- 
diately, upon  respondent's  refusal  to  pay  fare, 
stop  the  train  and  expel  him. 

Harrison  v.  Fink,  42  Fed.  Rep.  702. 

Messrs.  Amos  Conswell  and  Sawyer  ft 
Sawyer,  for  respondent: 

Du  Laurans  v.  First  Div.  St.  Paul  dt  P.  R. 
Co.,  15  Minn.  40 (Gil.  20).  is  "on  all  fours"  with 
the  case  in  hand  and  determines  every  question 
that  can  be  raised  here  against  the  appellant; 
and  unless  that  decision  is  squarely  overruled 
the  order  appealed  from  must  be  affirmed. 

Oilflllan,  Ch.  J.,  delivered  the' opinion 
of  the  court: 

The  plaintiff,  without  procuring  a  ticket, 
though  he  had  full  opportunity  to  do  so, 
boarded  a  passenger  train  of  defendant  at 
Faribault  to  go  to  Owatonna.  The  ticket 
fare  was  forty-six,  the  train  fare  fifty-six. 
cents.  Soon  after  the  train  started  the  fare 
collector  came  to  plaintiff,  and  asked  him 
where  he  was  going,  and,  on  being  told  to 
Owatonna,  said  the  fare  was  fifty  cents, 
which  plaintiff  then  paid  him.  A  few  min- 
utes ^fter,  and  before  the  train  reached  Wal- 
cott, the  first  station  from  Faribault,  the 
collector  came  again  to  plaintiff,  and  told 
him  he  had  made  an  error  in  the  amount  of 
the  fare,  and  insisted  that  he  should  pay  the 
other  six  cents,  and,  on  plaintiff  refusin^r, 
told  him  unless  he  paid  it  he  would  put  hiin 
off  the  train.  Plaintiff  still  refused,  and  on 
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the  arrival  of  the  train  at  Walcott,  plaintiff 
persisting  in  his  refusal,  the  collector  put 
him  off,  and,  after  he  was  off,  returned  to 
him  the  difference  between  the  fifty  cents  and 
the  fare  from  Fairbault  to  Walcott.  Assum- 
ing (what,  in  view  of  the  defendant's  regu- 
lations posted  up  in  its  passenji:er  stations 
and  passenger  cars,  can  hardly  be  assumed) 
that  the  collector  had  authority  to  accept  for 
the  fare  any  less  than  the  fifty- six  cents  and 
waive  the  Company's  right  to  full  train  fare, 
the  receipt  by  the  collector,  through  mistake, 
for  the  full  fare,  of  less  than  the  fare,  did 
not  amount  to  such  waiver.  The  collector 
had  a  right,  on  discovering  the  mistake,  to 
require  the  plaintiff,  certainly  within  a 
reasonable  time,  on  informing  him  of  the 
error,  to  pay  the  remainder  of  the  train  fare, 
just  as  anyone  on  discovering  a  mistake  in 
payment  may,  within  a  reasonable  time,  re- 
quire its  correction.  And  it  was  the  duty 
of  the  plaintiff,  on  being  informed  of  the 
error,  to  pay  the  remainder  of  the  full  train 
fare,  as  demanded  by  the  collector.  Nor  was 
the  collector's  retention  of  the  money  paid 
him  by  plaintiff  (still  assuming  his  authority 
to  waive  any  part  of  the  train  fare)  until 
the  arrival  of  the  train  at  Walcott,  and 
while  the  question  whether  the  plaintiff 
would  pay  the  remaining  six  cents  or  leave 
the  train  was  an  open  one  (for  notwithstand- 
ing his  previous  refusal,  the  plaintiff  might, 
until  the  arrival  at  Walcott,  where  the  train 
was  to  stop  without  regard  to  his  matter, 
still  pay  and  secure  the  right  to  go  to  his  in- 
tended destination),  such  waiver,  and  espe- 
cially as  the  collector  insisted  on  payment  of 
full  train  fare,  and  informed  plaintiff  that 
he  must  pay  or  leave  the  train.  The  rule 
laid  down  m  Du  Jxiarans  v.  FirH  Div.  St. 
Paul  d  P.  R.  Co.,  15  Minn.  49  (Gil.  20)  to 
the  effect  that  when  a  passenger  tenders  in 
good  faith,  on  the  train,  the  ticket  fare  as  full 
fare  to  his  place  of  destination,  and  the  con- 
ductor takes  and  retains  it,  he  thereby  waives 
the  right  to  require  the  passenger  to  still  pay 
the  difference  between  the  ticket  and  train 
fare,  is  (assuming the  conductor's  authority  to 
waive  it)  undoubtedly  correct  as  applied  to  a 
case  where,  from  the  circumstances  attending 
the  tender,  receipt,  and  retention  of  the  money, 
the  passenger  is  justified  in  the  belief  that 
it  was  accepted  in  full  for  his  fare  to  the 
place  of  his"  destination.  Thus,  if  the  con- 
ductor should  receive  and  retain  it  with- 
out demanding  more,  till  the  train  had 
passed  the  place  at  which  he  must  exercise 
or  abandon  the  right  to  eject  the  passenger 
for  non-payment,  the  latter  would  have  the 
right  to  assume  that  the  amount  paid  was 
satisfactory.  But  it  cannot  correctly  be  ap- 
plied to  a  case  like  this.  It  would  be  equiv- 
alent to  the  proposition  that  the  collector 
waived  payment  while  insisting  upon  it,  a 
proposition  contradicting  itself. 

To  determine  whether  he  would  pay  the 
difference  demanded,  or  persist  in  his  refusal 
and  leave  the  train,  the  plaintiff  had  until 
the  train  stopped  at  a  place  where  he  might 
be  put  off.  So  long  as  he  had  that  election, 
the  collector  might  retain  the  amount  paid 
him  to  abide  it.  As  soon  as  it  was  made, 
to    wit,    when    plaintiff   finally   refused   at 
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Waicott,  the  right  of  the  collector  to  retain 
the  entire  sum  paid  ceased,  except  he  chose 
to  retain  it  for  the  verj  purpose  for  which  it 
was  paid  him ;  that  is,  for  the  full  fare  to 
Owatonna.  He  could  not  retain  the  entire 
sum,  and  also  eject  the  plaintiff.  As  pre- 
cedent to  the  right  td  expel  him  from  the 
train,  he  should  have  returned  to  plaintiff 
what  he  was  entitled  to  of  the  money,  and 
until  he  did  that  he  had  no  ri^ht  to  ^ut  him 
off.  It  is  true  he  returned  it  to  him  im- 
mediately after  the  expulsion.  BiU  the 
wrong  had  then  already  been  committed,  and 
could  not  be  repaired  by  doing  what  ought 
to  have  been  done  before  the  expulsion.  We 
have  said  the  collector  ought  to  liave  returned 
to  him  what  he  was  entitled  to  of  the  money 
(not  the  whole  of  the  money),  because  we 
hold  that  where  a  passenger  refuses  to  pay 
the  fare  rightfully  demanded  of  him  to  his 
place  of  intended  destination,  and  the  carrier 
puts  him  off  at  a  proper  place,  because  of 
such  refusal,  the  carrier  has  a  right  to  be 
paid  the  proper  fare  for  carrying  him  to  that 
place,  and  to  retain  it  out  of  any  money  the 
passenger  may  have  paid  on  account  of  fare. 
This  is  contrary  to  what  was  decided  (the 
court  being  divided  upon  it)  in  the  Du 
Laurans  due.  The  reasons  given  for  the 
decision  in  that  case  were  that~the  passenger 
does  not  intend  to  make  a  contract  to  be 
carried  to  the  place  short  of  his  intended 
destination,  where  he  is  put  off,  and  that  the 
carrying  the  passenger  in  that  case  to  the 
place  where  he  was  put  off  was  no  benefit, 
but,  on  the  contrary,  a  detriment  to  him. 

When,  under  circumstances  that  imply  a  re- 
quest, a  railroad  company  carries  a  passenger 


from  one  point  to  another,  it  is  no  concern  of 
the  company,  as  affecting  its  right  to  compen- 
sation, that  it  is  or  is  not  to  the  advantage  of 
the  passenger  }^  be  carried  to  and  left  at  the 
latter  place,  and  it  is  therefore  immaterial. 
The  sole  question  is,  Was  the  service  rendered 
at  the  request,  expriess  or  implied,  of  the 
passenger?  When  one  voluntarily  enters  a 
train  of  cars,  and  expressly  requests  to  be 
carried  to  a  particular  place,  but  refuses  to 
pay  the  rightful  fare  to  that  place,  so  that 
the  company  has  a  right  to  put  him  off  before 
reaching  that  place,  a  request  must  be  im- 
plied to  be  carried  to  the  place  where  the 
company  may  rightfully  put  him  off.  His 
intention  must  be  taken  4x)  be  to  ride  to  the 
destination  expressed  by  him,  if  the  company- 
will  carry  him  to  that  place,  without  his 
paving  the  fare,  and,  if  it  will  not,  then  to 
ride  to  such  place  where  the  company  may 
rightfully  put  him  and  does  put  him  off. 
That  in  such  case  he  may  be  carried  to  and 
left  at  such  place  is  what  he  must  be  pre- 
sumed to  expect  and  intend.  And  he  can 
have  no  ri^ht  to  expect  that  the  company 
will  put  him  off,  till  the  train  reaches  ita 
first  regular  stopping  station.  The  train 
need  not  stop  for  the  mere  purpose  of  putting 
him  off.  The  facts  upon  which  we  hold  that 
the  expulsion  of  the  plaintiff  from  the  train 
was  wrongful  were  established  at  the  trial, 
and  not  disputed,  so  that  he  wa^  entitled  to 
a  verdict.  The  instructions  of  the  court, 
assigned  as  error,  going  only  to  the  right  to  a 
verdict,  were  therefore,  if  erroneous,  harm- 
less. We  see  no  error  in  the  instructions 
touching  the  measure  of  damages. 
Ot'der  affirmed. 


MISSISSIPPI  SUPREME  COURT. 


J.  H.  ALSUP,  Admr.,  etc.,  of  N.  M.  Alsup, 
Deceased,  Appt., 

V. 

R.  Ml  BANKS  et  al. 


(. 


.MlSB.. 


.) 


1.   A  writtenllease  for  five  years  Sof  » 
valuable  plantation  is  not  terminated 

by  the  death  of  the  lessee  before  the  expiration 
of  that  time,  and  hia  administrator  will  be  liable 
for  the  rent  for  the  unexpired  term. 
8.  Reletting^  real  estate  at  the  best 
price  obtainable  to  a  third  person, 
after  the  death  of  the  lessee,  before  tbe 
expiration  of  the  term,  with  notice  to  tbe  latter^s 
administrator,  who  has  abandoned  the  premises. 


that  he  will  be  held  for  the  rents,  and  that  the 
premises  will  be  let  on  account  of  his  intestate^ 
estate,  will  not  constitute  an  annulment  of  the 
original  leaae,  nor  release  the  administrator  from 
his  liability  for  the  rents. 

(May  25, 1801.) 

APPEAL  by  defendant  from  a  decree  of  the 
Chancery  Court  for  Tunica  Count j  in 
favor  of  complainants  in  an  action  brought  to 
recover  rent.    Afflrmed. 

PUintifFs  leased  a  plantation  to  N.  M.  Alsup, 
in  December.  1888,  for  the  term  of  five  years, 
and  in  the  following  October  the  lessee  died. 
His  administrator  abandoned  the  leased  premi- 
ses, and  plaintiffs  let  them  to  a  stranger  at  a 
less  rent  than  deceased  had  agreed  to  pay,  and 


NOTS.— X/eoM,  not  termirutted  by  deaih  of  lessee. 

Upon  the  death  of  a  tenant,  the  lease  vests  In  his 
executor  or  administrator.  James  v.  Dean,  15  Yes. 
Jr.  241:  Doe  v.  Porter,  8  T.  R.  18. 

It  vests  for  the  usual  purposes  to  which  testator's 
assets  are  appUed,  and  the  legatee  has  no  rigrht 
to  enter  without  the  ezecutor^s  special  assent.  1 
Wms.  BxTS.  60. 

Although  he  does  not  enter  into  possession  of  the 
premises,  he  may  be  sued  as  assignee  of  the  lease, 
for  the  rents  subsequent  to  the  death  of  the  lessee. 
Wollaston  v.  Hakewell,  8  Man.  &  G.  297. 
13  L.  R.  A. 


If  be  enters  upon  the  demised  premises  he  be- 
comes personally  liable  for  the  accruing  rent.  Hop- 
wood  V.  Whaley,  6  C.  B.  744. 

Where  the  land  yields  some  profit,  but  loss  than 
the  rent,  he  may  tender  the  amount  of  such  profit 
or  pay  It  Into  court.  Patten  v.  Reid,  6  L.  T.  N.  8. 
281. 

But  by  assigning  the  term  he  may  free  himself 
from  liability  for  future  rent,  and  for  subsequent 
breaches  of  covenant.  Taylor  v.  Sbum,  1  Bos.  Sb  P. 
21.  See  Collins  v.  Crouch,  18  Q.  B.  542.  dted  In 
Wood,  Land,  ft  T.  •  868,  p.  580. 
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brought  this  action  to  recover  the  difference. 
Defendant  claimed  that  the  lease  was  termi- 
nated by  the  lessee's  death;  that  it  was  can- 
celed by  the  reletting  of  the  premises;  and 
filed  a  cross^bill  alleging  the  insolvenc;f  of  the 
lessee's  estate,  and  asking  that  plaintiffs  pay 
him,  for  the  benefit  of  other  creditors,  the 
difference  between  their  pro  rata  share  of  the 
assets,  according  to  their  fuU  claim,  and  the 
amount  thev  raized  from  the  reletting. 

Further  £icts  appear  in  the  opinion. 

Mr.  St.  John  Waddell*  for  appellant: 

Where  a  contract  is  executory,  and  the 
administrator  can  do  all  that  the  deceased 
-could  have  done,  it  may  be  enforced. 

Wood,  Land.  &  T.  §  856. 

But  where  the  death  of  a  party  to  a  contract 
puts  a  stop  to  his  business,  and  leaves  no  legal 
ri^ht  in  his  administrator,  except  to  close  it  up 
with  the  least  loss  to  the  estate,  no  recovery 
can  be  had  against  the  administrator. 

Terrington  v.  Oreene,  7  R  I.  589,  84  Am. 
Dec.  580. 

This  was  an  executory  contract,  and  the 
administrator  could  not  carry  it  out. 

Chalmers,  Probate  Law  &  Practice, ''g  281, 
and  cases  cited. 

Mr.  Banks  took,  possession,  and  this  was 
prima  facie  evidence  that  there  had  been  a 
revocation  of  the  contract. 

BeclfoTd  V.  Terhune,  30  N.  Y.  458,  86  Am. 
Dec.  402;  Willxmrn  v.  Wilbaurn,  48  Miss.  88; 
Hardy  v.  Thomas,  28  Miss.  544.  See  also 
Baumgartner  v.  Haas,  68  Md.  82. 

Messrs.  Perkins  ft  Percy,  for  appellees: 

It  must  be  proved  that  the  lessor  and  lessee 
mutually  agreed  to  a  surrender  of  the  term. 

Becfford  v.  Terhune,  80  N.  T.  458,  86  Am. 
Dec.  402. 

The  surrender  of  demised  premises  by  a 
tenant  during  the  term,  to  be  effectual,  must 
be  accepted  by  the  lessor. 

Auer  V.  Pennsylvania,  99  Pa.  870,  44  Am. 
Rep.  114. 

Taking  possession,  repairing,  advertising  the 
house  for  rent,  are  all  acts  in  the  interest  and 
for  the  benefit  of  the  tenant,  and  do  not  dis- 
cbarge him  from  his  covenant  to  pay  rent. 

Breuckmann  v.  TwihiU,  89  Pa.  58. 

Where  acts  are  relied  upon  as  evincing  an 
agreement  to  surrender,  they  should  be  such  as 
are  not  easily  referable  to  a  different  motive. 

Martin  v.  Steams,  52  Iowa.  845-849;  Thomas 
V.  Nelson,  69  N.  Y.  118;  Nelson  v.  Thompson, 
^8  Minn.  508;  2  Ta3;lor,  Land.  &  T.  §  507. 

Whether  the  administrator  is  personally  lia- 
ble where  he  enters. after  the  death  of  the 
lessee,  and  how  he  may  exonerate  himself 
from  that  liability,  have  been  inquired  into  in 
numerous  cases,  quite  a  number  of  which  are 
cited  in  the  note  to  Wood  on  Landlord  and 
Tenant,  §  856,  p.  560. 

It  has  been  held  that  the  administrator  may 
discharge  himself  from  all  liability  as  such  by 
alleging  that  the  term  is  of  no  value,  and  that 
he  has  fully  administered  the  assets  which 
have  come  into  his  hands. 

Wood,  Land.  &  T.  p.  561. 

Woods*  J.,  delivered  the  opinion  of  the 
court: 

That  the  demurrer  to  the  cross-petition  was 
properly  sustained  is  too  clear  to  require  any 
18  L,  R  A. 


remark.  Equally  non-maintainable  is  the  prop- 
osition that  the  contract  of  lease  was  terminated 
by  the  death  of  the  lessee,  and  that  no  suit  to 
enforce  the  same  could  be  prosecuted  against 
his  administrator.  That  a  contract  of  lease  for 
a  very  valuable  plantation,  running  for  a  term 
of  five  years,  does  not  fall  in  the  small  class  of 
contracts  ended  by  the  death  of  the  lessee  is 
perfectly  clear.  The  execution  of  this  con- 
tract was  not  with  reference  to  a  business 
which  could  not  be  carried  on  without  the  per- 
sonal presence  of  the  lessee.  Such  a  thought 
cannot  be  supposed  to  have  occurred  to  the 
parties  to  the  contract,  for  the  execution  of  it 
was  not  at  all  contingent  upon  the  continued 
existence  of  the  parties,  or  either  of  them. 

The  remaining  contention  on  the  part  of 
appellant  rests  upon  the  proposition  that  there 
was  an  annulment  of  the  lease  contract,  by 
agreement  or  by  implication  in  law,  from  the 
acts  of  the  parties  and  a  surrender  by  the  admin- 
istrator. The  facts  are  that  after  the  death  of 
the  lessee,  and  at  the  beginning  of  the  second 
year  of  the  term,  the  appellant  signified  to 
appellees  his  purpose  not  to  carry  out  the  con- 
tract, and  to  abandon  ^and  surrender  up  the 
premises,  which  was  met  by  an  expression  of 
unmistakable  unwillingness  to  that  course,  by 
appellees:  that  soon  afterwards  appellant  did 
abandon  and  vacate  the  premises;  that  appel- 
lees notified  him  that  they  would  hold  the 
estate  of  the  lessee  for  the  rents,  according  to 
the  terms  of  the  lease,  and  that  they  would  let 
the  premises  for  the  account  of  the  intestate's 
estate,  and  hold  it  for  any  deficiency  that 
might  arise;  that  appellees,  after  appellant's 
abandonment  of  the  premises,  took  possession 
and  rented  the  place  to  others,  at  an  annual 
rental  less  by  about  a  thousand  dollars  than 
that  agreed  to  be  paid  by  the  deceased  lessee; 
that  appellees  did  all  they  could  to  obtain  the 
best  terms  in  renting  to  others,  and  that  the 
price  obtained  was  the  highest  and  best  that 
could  be  secured.  That  there  was  no  surren- 
der, in  the  sense  that  there  was  such  yielding 
of  possession  of  the  leased  premises,  by  mutual 
agreement,  which  worked  a  cancellation  of  the 
original  contract  and  an  extinguishment  of  the 
leasehold  estate,  appears  certain  to  us.  There 
can  be  no  reasonable  inferences  drawn  from 
the  facts  above  recited  tending  even  to  show 
sudi  mutual  agreement  and  purpose.  On  the 
contrary,  we  have  the  expressed  declaration  of 
the  unwillingness  of  appNBllees  to  that  course, 
and  their  declared  purpose,  in  the  event  of 
appellant's  abandoning  the  premises,  to  let 
them  and  hold  the  lessee's  estate  for  the  differ- 
ence between  the  sum  thus  obtained  and  that 
stipulated  for  in  the  lease  contract.  On  these 
facts,  the  case  seems  manifestly  against  appel- 
lant's contention. 

Nor  do  the  facts  that  appellees  took  posses- 
sion of  the  premises,  after  their  abandonment 
by  appellant,  and  rented  them  on  the  best 
terms  obtainable,  release  appellant  ^rom  his 
liability  to  pay,  as  the  representative  of  the 
deceased  lessee;  for  all  these  acts  of  appellees 
were  in  the  interest  and  for  the  benefit  of  the 
lessee,  equally  as  for  the  interest  and  benefit  of 
the  lessors.  There  was  no  taking  by  the  les- 
sors of  possession  unqualifiedly  and  uncondi- 
tionally, and  a  dealing  with  the  premises  in  a 
manner  inconsistent  with  the  continuance  of 
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the  unexpired  lease.  True,  tbe  lessor  might 
have  permitted  the  premises  to  remain  vacant 
and  untilled,  and  have  recovered  the  entire 
rental  from  the  lessee  or  his  representative; 
but  he  was  not  compelled  to  take  this  course. 
He  wisely  and  lawfully  took  the  other  course, 
whereby  the  interests  of  the  lessee's  estate  were 
largely  subserved. 

The  decree  of  the  court  below  conforms  to 
these  views,  and  muBt  he  affirmed. 


C.  M.  STRICKER,  Appt,, 

V, 

T.  P.  LEATHERS  et  al. 


(. 


.Miss.. 


.) 


A  common  carrier  by  Tv^ter  who  re- 
ceipts for  g^oods  marked  for  delivery 
at  a  private  landinir  cannot,  without  excuse 
or  Justification,  deliver  them  at  another  Jandingr 


without  liability  for  the  damaf^ee  so  occasioned. 
And  if  such  delivery  is  made  with  a  willful  pur- 
pose to  harass  and  injure  the  owner,  punitive 
damagres  may  he  recovered. 

(June  1, 1891.) 

APPEAL  by  plaintiff  from  a  judflrment  of 
the  Circuit  Court  for  Wilkinson  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  defendants'  breach  of 
their  contract  as  common  carriers  to  deliver 
goods  at  plaintiff's  wharf.     Reversed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  J.  H.  Jones  and  D.  C.  Bramlett, 
for  appellant: 

The  evidence  clearly  established  a  contract 
on  the  part  of  defendants  to  carry  the  freight 
to  plaintiff's  landing.  The  conduct  of  defend- 
ants in  refusing  to  comply  with  tlieir  obliga- 
tion as  common  carriers  was  oppressive  and 
willful.  The  (question  of  damages  should 
have  been  submitted  to  the  jury. 

2  Sedgw.  Dam.  §  322  et  seg,,  and  authoritiea 


NoT^.— Exemplary  or  punUive  damoifes;  when  cU- 
towed. 
Exemplary  damasres  grow  entirely  out  of  the 
nature  of  tbe  act  of  the  defendant  for  which  the 
plaintiff  recovers.  They  are  given  in  enhancement, 
merely,  of  the  ordinary  damagres  on  account  of  the 
bad  spirit  and  wrong  mtention  of  the  defendants 
and  are  recoverable  with  the  ordinary  damages, 
under  the  common  allegation  that  tbe  act  declared 
for  was  done  to  the  damage  of  the  plaintiff.  Hoad- 
ley  V.  Watson,  45  Vt.  289. 

Other  terms  sometimes  used  are  "punitory"  or 
"punitive"  damages,  and  "smart  money."  These 
terms  are  usually  employed  indifferently  in  de- 
scribing these  damages.  Hackett  v.  Smelsley,  77 
HI.  100;  Roth  V.  Eppy,  80  111.  283;  Giles  v.  Eagle  Ins. 
Co.  2  Met.  146;  Louisville  &  P.  R.  Co.  v.  Smith,  2  Du- 
\Xi\U  556;  Stoneseifer  v.  Sbeble,  81  Mo.  243;  Kennedy 
V.  North  Missouri  ft.  Co.  36  Mo.  351;  Green  v.  Craig, 
47  Mo.  90;  Freese  v.  Tripp,  70  lU.  496;  Meldel  v.  An- 
this,  71  IlL  241:  Freidenheit  v.  Edmundson,  86  Mo. 
2S»\  MoKeon  v.  Citizens  K.  Co.  42  Mo.  79. 

Exemplary  damages  belong  alone  lo  actions  of 
tort.    Norfolk  &  W.  R.  Co.  v.  Wysor,  82  Va.  260. 

Where  the  damage  to  the  plaintiff  lis  merely  nom- 
inal, and  there  is  no  evidence  of  actual  damage, 
there  is  no  foundation  upon  which  exemplary  dam- 
ages can  attach  or  rest.  Kuhn  v.  Chicago,  M.  k  St< 
P.  R.  Co.  74  Iowa,  137. 

Punitive  damages  may  be  awarded  when  a 
wrongful  act  is  done  willfully  In  a  wanton  or  op- 
pressive manner,  or  even  when  it  Is  done  reckless- 
ly. Fotheringham  v.  Adams  Exp.  Co.  1  L.  R.  A. 
474, 36  Fed.  Rep.  2^,  Reeves  v.  Winn,  97  N.  C.  246. 

A  common  carrier  becomes  liable  to  exemplary 
damages  in  cases  of  injury  to  the  passenger  by  his 
negligence,  only  when  his  conduct  has  been  such 
as  to  Justly  charge  him  with  wanton  or  reckless  in> 
difference  to  the  passenger^s  safety.  Whenever 
this  is  the  case,  the  law  allows  punitive  damages, 
not  because  tbe  plaintiff  is  entitled  to  anything 
more  than  strict  compensation,  but  for  the  sake  of 
the  salutary  effect  which  such  examples  may  have 
in  deterring  the  perpetration  of  similar  wrongs. 
Milwaukee  &  St.  P.  R.  Co.  v.  Arms,  91  Q.  8.  489, 23 
L.  ed.  874;  Caldwell  v.  New  Jersey  8.  B.  Co.  47  N.  Y. 
282;  Louisville  &  P.  R.  Co.  v.  Smith,  2  Duvall,  566; 
Bannon  v.  Baltimore  k  O.  R.  Co.  24  Md.  106;  Mem- 
phis &  C.  R.  Co.  v.  Green,  52  Mi*^s.  779;  New  Orleans, 
J.  &  G.  N.  R.  Co.  V.  Statham,  42  Miss.  607;  William 
son  V.  Western  Stage  Co.  24  Iowa,  171;  Peoria  Bridge 
Asao.  V.  Loomis,  20  DI.  235;  Kentucky  Cent.  R.  Co, 
V.  Dills,  4  Bush,  593;  Bowler  v.  Lane,  8  Met.  (Ky.) 
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311;  Millard  v.  Brown,  35  N.  Y.  297;  Hutchinson, 
Carr.  §  812. 

The  doctrine  of  exemplary  or  punitive  damagea^ 
as  applicable  to  common  carriers,  is  not  sanctioned 
in  Louisiana.  Rutherford  v.  Shreveport  &  H.  R. 
Co.  41  La.  Ann.  793. 

Such  damages  as  a  punishment  or  example  can- 
not be  recovered  in  a  civil  action,  in  Colorado. 
Greeley,  St,  L.  &  P.  R.  Co.  v.  Yeager,  11  Colo.  845. 

In  eases  other  than  for  personal  injuries. 

Exemplary  damages  are  allowed  whenever  fraud, 
malice,  oppression,  or  other  aggravatmg  circum- 
stances accompany  an  Injury  to  property.  Bay  v. 
Woodwortb,54  U.  S.  13  How.  9S8, 14  L.  ed.  181;  Sher- 
man  v.  Dutch,  16  111.  288;  Cutler  v.  Smith,  57 IIU  252;^ 
Whitfield  V.  Whitfield,  40  Miss.  852;  Storm  v.  Green, 
51  Miss.  103. 

The  conduct  and  motives  of  the  injuring  party 
are  open  to  inquiry.  If  he  acted  recklessly,  or 
willfully  and  maliciously,  with  a  design  to  oppress 
and  injure  the  plaintiff,  the  Jury  may,  as  a  punish- 
ment, and  as  a  protection  to  society  against  a  vio- 
lation of  personal  rights,  award  such  additional 
damages  as  in  their  discretion  they  may  deem  prop- 
er. This  rule  is  applied  in  torts  amounting  to  mis- 
conduct and  recklessness.  Smalley  v.  Smalley.  81 
111.  70;  Volta  V.  Blackmar,  64  N.  Y.  440;  Tlfft  v.  Cul- 
ver, 3  HiU,  180;  Wade  v.  Thayer,  40  Cal.  578;  Tillotson 
V.  Cheetham,  3  Johns.  56;  Malecek  v.  Tower  Grove 
R.  Co.  57  Mo.  17;  Philadelphia,  W.  &  B.  R.  Co.  v. 
Larkin,  47  Md.  165;  Taylor  v.  Grand  Trunk  R.  Co^ 
48  N.  H.  820;  Fox  v.  Stevens,  13  Minn.  272;  Magee  v. 
Holland,  27N.  J.  L.  86;  Storm  v.  Green,  51  Miss.  103; 
Goodspeed  v.  East  Haddam  Bank,  22  Conn.  580;  Mo- 
bile &  M.  R.  Co.  V.  Ashcraft,  48  Ala.  15;  Titus  v. 
Corkins,  21  Kan.  722;  Fleet  v.  Hollenkemp,  13  B. 
Mon.  219;  Robinson  v.  Burton,  5  Harr.  (Del.)  335; 
Dibble  v.  Morris,  28  Conn.  416;  Bradshaw  v.  Bu- 
chanan, 60  Tex.  492;  Cochran  v.  Miller,  13  Iowa,  128; 
Dalton  v.  Beers,  38  Conn.  529;  Hoadley  v.  Watson, 
45  Vt.  289;  Western  TJ.  Teleg.  Co.  v.  Eyser,  2  Colo. 
141;  Raynor  v.  Nims,  37  Mich.  34;  McWiUlams  v. 
Bragg,  3  Wis.  424;  Glhreath  v.  Allen,  82  N.  a  67-,^Gra- 
ble  V.  Margrave,  4  III.  378;  McBride  v.  McLaughlin: 
5  Watts,  875;  Huckle  v.  Money,  2  Wlls.  206;  Slater  v. 
Sherman,  5  Bush,  206;  Merest  v.  Harvey,  5  Taunt. 
442;  Brewer  v.  Dew,  11  Mees.  &  W.  625. 

If  a  milroad  company  refuses  to  carry  goods 

through  ill  will  or  willful  disregard  of  the  rights  of 

the  shipper,  it  may  be  charged  with  exemplary 

damages.    Avinger  v.  South  Carolina  R.  Co.  29  S^ 

|C.286. 
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cited;  5  Am.  &  Eng.  Encyclop.  Law,  21  etseq., 
and  autborities  cited.  See  also  Daff  y.  Wood- 
worth,  54  U.  S.  18  How.  863, 14  L.  ed.  181. 

Plaintiff  was  entitled  to  recover  punitive 
damages.  At  all  events  he  was  entitled  to 
actual  damages  by  way  of  compensation. 

1  Sedgw.  Dam.  70.  71,  and  ni)U». 

Messrs.  H.  S.  Van  Eaton  and  A.  O. 
Shannon,  for  appellees: 

A  steamboat  is  not  bound  to  deliver  freight 
to  the  consignee  at  his  private  landing  or  place 
of  business. 

Kohn  V.  Packard,  8  La.  224,  23  Am.  Dec. 
454;  M«*  V.  Newton,  1  Denio,  45,  48  Am.  Dec. 
649;  Bansemer  v.  Toledo  <fe  W,  R,  Co.  85  Ind. 
434,  87  Am.  Dec.  867;  2  Wait,  Act.  &  Def.  52; 
The  **Eddy,"  72  U.  S.  5  Wall.  481,  18  L.  ed. 
486;  McAndrew  v.  Whitlock,  52  N.  Y.  [40.  11 
Am.  Rep.  657. 

A  steamer  is  not  bound  to  stop  at  every  land- 
ing unless  so  advised. 

Universal  Encyclop.  Law,  §  1970/<?^  seq. 

Woodsy  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  erred  in  striking  out  the 
plaintiff's  evidence,  and  entering  judgment  for 
defendants.  It  is  perfectly  clear  that  defend- 
ants gave  receipts  to  consignors  for  two  ship- 
ments (those  from  the  Red  Star  Shoe  Store  and 
from  Durner)  marked  to  appellant,  for  his 


landing,  at  Ft.  Adams,  and  that  there  was 
willful  refusal  to  dehver  according  to  contract. 
It  is  equally  clear  that  seventy-two  other  pack- 
ages, as  appears  from  the  evidence  of  the  wit- 
ness Price,  were  marked  for  delivery  at  Striek- 
er's landing,  but,  in  disregard  of  the  contract, 
were  delivered  at  another  place,  without  ex- 
cuse or  justification  on  the  part  of  appellees. 
For  the  small  damages  sustained  by  appellant 
in  these  instances,  at  any  rate,  tbe  plaintiff  was 
unquestionably  entitled  to  a»  recovery.  But  on 
the  evidence,  taken  as  a  whole,  it  appears  that 
the  conduct  of  appellees,  in  refusing  to  comply 
with  their  obligations  to  Strieker  to  deliver  the 
packages  of  freight  at  his  landing,  after  they 
had  undertaken  .so  to  do,  was  not  only  without 
sufficient  excuse,  but  was  plainly  the  result  of 
a  willful  purpose  to  harass  and  injure  the  ap- 
pellant, and  would  fairly  seem  to  entitle  him 
to  punitory  damages  to  some  extent.  At  least, 
under  tbe  evidence  offered  by  appellant,  he 
was  entitled  to  have  had  his  claim,  in  both  the 
asi)ect8  adverted  to,  submitted  to  a  jury,  and, 
in  the  absence  of  countervailing  evidence,  he 
should  have  had  a  verdict  for  such  amount  as 
the  proofs  warranted.  While  a  common  car- 
rier by  water  may  not  be  required  to  stop  at 
any  and  all  mere  private  landings,  yet  when  he 
contracts  so  to  do  he  cannot  be  permitted  ca- 
priciously to  disregard  his  obligation  and  duty. 
Beversed  and  remanded. 
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John  H.  CAMPBELL  et  al. 
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1.   An  ag^reement  between  all  the  next 

of  kin  of  one  who  died  a  member  of  a  benefit 
society,  before  anyone  knew  in  whose  favor  the 
certiflcato  was  made  payable,  that  the  fund  should 
be  collected  by  the  administrator  and  divided 
equally  amon^  them,  is  sufficiently  supported  by 
consideration  in  the  mutual  surrender  by  each  of 
the  chance  to  receive  a  larger  share,  and  will  be 
binding  on  the  one  who  proves  to  be  the  benefi- 
ciary named. 
8.  An  ag;Feement  between  the  next  of 
kin  of  a  decedent  that  all  his  property. 


including  money  due  on  life  Insurance  policies, 
payable  to  some  of  them,  shall  be  collected  by  the 
administrator,  and  a  certain  portion  of  the  pro- 
ceeds used  in  the  ornamentation  and  care  of  de- 
cedents burial  lot  and  the  remainder  divided 
equally  among  the  next  of  kin,  will  be  supported 
as  a  family  settlement  and  the  beneficiaries  in  the 
insurance  policies  cannot  claim  their  proceeds. 

8.  An  as^reement  by  a  man,  on  behalf 
of  his  wife,  to  a  family  settlement  of  an 
estate  in  which  she  is  interested,  by  which  certain 
insurance  policies  payable  to  her  are  made  part  of 
the  general  fund,  is  ratified  by  her  subsequently 
joining  In  an  application  for  tbe  appointment  of 
an  administrator  and  the  execution  of  a  power 
of  attorney  to  enable  him  to  collect  the  money  in 
accordance  with  the  agreement,  and  it  will  be 
binding  on  her  although  the  husband  had  no  au- 
thority to  make  it 

4.   A  married  woman  may  sell  and  con- 


NOTR,— Courts  favor  the  compromise  of  Utioation' 
A  prevention  of  litigation  is  a  valid  and  sufficient 
consideration;  for  the  law  favors  the  settlement  of 
disputes.  Penn  v.  Baltimore,  1  Ves.  Sr.  144;  1  Par- 
sons, Cont  7th  ed.  p.  467. 

'  Compromises  and  settlement  of  litigated  suits  by 
the  parties  are  favored  by  the  courts,  and  are  held 
binding  upon  the  parties.  Steele  v.  White,  2  Paige, 
478,  2  L.  ed.  905;  Shank  v.  Shoemaker,  18  N^  Y.  489; 
Potter  V.  Smith,  14  Johns.  444;  Magee  v.  Badgor,:dO 
Barb.  246. 

They  are  to  be  encouraged  because  they  promote 
peace,  and  when  there  is  no  fraud,  and  the  parties 
meet  on  equal  terms  and  adjust  their  differences, 
the  court  will  not  overlook  the  compromise  but  will 
hold  the  parties  concluded  by  the  settlement.  Wil- 
liamson V.  Field,  2  Sandf .  542, 7  L.  ed.  097;  Palmerton 
V.  Huzford,  4  Denio,  166;  Coon  v.  Knap,  8  N.  Y.  402; 
Cornell  v.  Masten,  85  Barb.  157. 
18L.R.A. 


Compromises  of  disputed  claims,  fairly  entered 
into,  are  conclusive,  and  will  be  sustained  by  the 
courts  without  regard  to  the  validity  of  the  claims. 
Wehrum  v.  Kuhn,  61 N.  Y.  633:  Kidder  v.  Horrobin, 
73  N.  Y.  159;  WiUiams  v.  Irving,  47  How.  Pr.  440; 
Farmers  Bank  of  Amsterdam  v.  Blair,  44  Barb.  641. 

A  compromise  of  an  alleged  claim,  the  extent  of 
which  is  unknown,  there  being  no  bad  faith  or  con- 
cealment, iB  a  valid  and  highly  favored  considera- 
tion. Feeter  v.  Weber,  78  N.  Y.  884;  Flannagan  v. 
KUcome,  58  N.  Y.  443;  Crans  v.  Hunter,  28  N.  Y.  889; 
White  V.  Hoyt,  73  N.  Y.  605:  Chirk  v.  Gamwell,  125 
Mass.  428;  Dunham  v.  Griswold.  1  Cent.  Rep.  305, 100 
N.  Y.  224;  Clark  v.  TumbuU,  47  N.  J.  L.  285;  Oonover 
V.  Stilwell.  84  N.  J.  L.  54;  Graham  v.  Meyer,  99  N.  Y. 
611;  Boflnger  v.  Tuyes,  120  U.  B.  108,  80  L.  ed.  649; 
RusseU  V.  Cook,  3  HUU  604;  Kidder  v.  Horrobin, 
and  Wehrum  v.  Kuhn,  supra;  Morey  v.  New- 
fane,  8  Barb.  646:  Home  Ins.   Co.    v.   Watson, 
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▼^j-herr^lit  to  recover  upon  pc»Ueies 
of  UilB  Ineuranoe  made  payable  to  her  with- 
out the  Intervention  of  a  tru8tee,under  Pub.  8tat., 
obap.  106«  •  8,  authorizing  her  to  sell  and  oonvey 
any  of  her  personal  property  other  than  that  de- 
scribed In  section  fi,  with  the  same  effect  as  thoui^h 
she  was  unmarried. 

5.  Agreement  by  the  benellelary  in  cer- 
tain life Jinanrance  certifleartes  to  the 
fkmily  settlement  of  the  estate  of  the 
insured*  whloh  provides  that  they  shall  sro  into 
the  general  fund  and  be  collected  by  the  admin- 
istrator for  equal  distribution  among  the  next  of 
kin,  sigrning  a  power  of  attorney  to  enable  the 
administrator  to  collect  the  money  due  on  them 
and  leaving  them  with  him,  amounts  to  an  equi- 
table assignment  of  the  life  insurance  fund. 

6«  A  power  of  attorney  to  enable  an 
administrator  to  oollect  the  amcmnt 
due  on  UHb  insurance  eertifieatest  which 
have  been  equitably  assigned  to  him,  is  coupled 
with  an  interest  so  as  to  be  irrevocable. 

(June  30,1891.) 

BILL  of  interpleader  against  the  administra- 
tor  and  next  of  kin  of  Duncan  Campbell, 
deceased,  to  determine  who  is  entitled  to  the 

Eroceeds  of  certain  benefit  certificates  which  he 
ad  taken  out  in  bis  lifetime.  Judgment  in 
favor  of  the  administrator. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Frank  H.  Jackson  and  John 
Haskell  Butler  for  complainant. 

Messrs.  Cooke  Sb  Ang^ll,  for  J.  I.  Qreen- 
halffh  and  wife: 

Upon  tbe  death  of  Duncan  Campbell  this 
fund  was  a  chose  in  action.  It  was  due  to 
Phebe  A.  Greenbalgb  exclusively.  It  was  hers 
individually.  It  was  no  part  of  tbe  estate  of 
Duncan  Campbell. 

JStna  L.  Ins,  Co,  v.  Mason,  14  R.  L  688; 
Holland  v.  Taylor,  9  West.  Rep.  606.  Ill  Ind. 
12,  6  Am.  Prob.  Rep.  586,  and  cases  cited  in 
foot  note. 

Tbe  agreement  signed  by  her  husband  pur- 
porting to  be  for  his  wife,  was  void  ah  initio. 

Pub.  Stat.  chap.  166. 

The  husband  was  prevented  by  the  statute 
from  reducing  the  fund  to  ''possession." 

Arnold  v.  Ruggks,  1  R.  I.  165. 

The  agreement  was  in  excess  of  bis  powers 
because  made  in  ignorance  of  the  fact  that  his 
wife  was  the  only  loser  by  the  scheme  and  to 
what  amount  she'  would  lose  by  it. 

If  the  husband  bad  been  duly  authorized  to 
include  such  funds,  tbe  agreement,  however 


worded,  would  still  be  void,  because  revoked 
before  acted  upon. 

Eld€rkin  v.  BtnoeU,  42  How.  Pr.  880;  Parish 
▼.  8tone,  14  Pick.  198;  Ckirr  v.  BOlouiay,  111 
Mass.  26;  Maee  v.  8age,  8  Week.  Dig.  509; 
Snyder  ▼.  Qvthrie,  21  Hun,  841;  Cottage  8t,  M. 
E.  Epis,  Church  ▼.  KendaU,  121  Mass.  528; 
Hamilton  GoUegeyr.  Stewart,  1  N.  Y.  581. 

The  brothers  of  Mrs.  Greenbalgb  procured 
this  agreement  with  a  motive  of  personal  gain 
and  expected  to  gain  by  it,  but  these  are  not 
considerations. 

PhUpot  Y,  Oruninger,  81  U.  8. 14  WaU.  577, 
20  L.  ed.  744. 

In  spite  of  all  probable  oppoeitioji  even, 
everything  would  have  been  compulsory  upon 
the  administrator  that  this  agreement  called 
for,  except  the  application  of  these  funds. 
Even  a  court  of  law  would  brand  this  as  un- 
conscionable and  void. 

Hume  V.  United  States,  21  Ct.  CI.  828;  Shep- 
ard  V.  Rhodes,  7  R.  I.  470. 

Mr.  John  J.  Arnold  for  the  other  respond- 
ents. 

Matteson*  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  is  a  bill  of  interpleader  to  determine 
to  whom  shall  be  paid  a  benefit  fund  of 
$1,000  due  from  the  complainant  on  account 
of  tbe  death  of  Duncan  Campbell,  one  of  its 
members.  This  fund  is  claimed  on  the  one 
hand  by  the  respondent  John  H.  Campbell, 
administrator  of  the  estate  of  the  deceased, 
by  virtue  of  an  agreement  entered  into  as 
herein  set  forth,  and  on  the  other  hand  b^ 
the  respondent  Phebe  A.  Greenbalgb,  wife 
of  the  respondent  James  I.  Greenbalgb,  who, 
under  the  name  of  Phebe  A.  Metcalf  (her 
name  prior  to  her  marriage  with  Greenbalgb) , 
is  designated  as  a  beneficiary  in  the  certifi- 
cate of  membership  issued  by  the  complain- 
ant to  the  deceased.  The  deceased  died  De- 
cember 7,  1887,  unmarried,  leaving  as  his 
next  of  kin  the  respondents,  Catherine  Camp- 
bell, his  mother;  John  H.  Campbell,  Frank 
£.  Campbell,  his  brothers;  and  Phebe  A. 
Greenbalgb,  his  sister.  On  December  12, 
1887,  a  meeting  was  held,  at  which  ail  the 
respondents  except  Mrs.  Greenhalgh  were 
present,  for  the  purpose  of  arranging  for  the 
settlement  of  bis  estate.  At  this  meeting  an 
agreement  was  entered  into  by  which  it  was 
provided  that  John  H.  Campbell  should  be 
appointed  administrator ;  that  he  should  pay 
all  bills  owed  by  tbe  deceased  at  his  death ; 


59  N.  Y.  aB6;  Cooper  v.  Parker,  U  C.  B.  121; 
CaUlsher  v.  Biaohoffsheim,  L.  R.  5  Q.  B.  449. 

Where  the  compromise  is  voluntary,  and  there  is 
the  abeenoe  of  fraud  or  imposition,  it  wlU;be  up- 
held however  disadvantageous.  Aokermao  v.  Aok- 
erman,  44  N.  J.  L.  174;  Steele  v.  White,  2  Paige,  478, 
2L.ed.905. 

The  party  compromising  cannot  be  relieved  from 
It,  although  he  shows  that  it  was  not  beneficial  to 
him,  or  that  he  had  the  right  to  recover  in  the  suit 
In  point  of  law.  Brooklyn  Bank  v.  Wartng,  2  Sandf . 
Cb.5,7L.ed.484. 

Where  there  is  a  real  controversy  between  par- 
ties, and  the  case  is  one  of  any  doubt,  the  court 
will  not  set  aside  a  compromise  fairly  made  by 
them,  though  it  should  afterwards  appear  that  one 
has  thereby  received  property  to  which  he  was  not 
legally  entitled.  Jordan  v.  Stevens,  51  Me.  78;  See 
18  L.  K.  A. 


Trigg  V.  Bead.  6  Humph.  529.    See  Day  v.  Blaer. 
Clarke,  Ch.  199,  7  L.  ed.  91. 

A  doubtful  claim  prosecuted  in  good  flatth  Is  a 
good  consideration  for  a  promise  made  on  oompro- 
mising  and  settling  it;  and  the  promise  cannot  be 
impaired  by  showing  that  the  claim  was  invalid. 
Brooklyn  Bank  v.  Waring,  supra. 

Compromise  of  family  disputes  is  favored. 

The  compromise,  among  the  members  of  the  same 
family,  of  disputed  claims  with  reference  to  family 
property,  has  always  been  regarded  by  tbe  courts 
as  constituting  a  valid  consideration  for  the  con- 
tracts entered  into  elfecting  the  settlement.  Ad- 
ams V.  Adams,  70  Iowa,  268.  See  Stapllton  v.  Stapll- 
ton,  1  Atk.  2;  Westby  v.  Westby,  2  Drew,  A  W.  502; 
Zane  v.  Zane,  6  Munf .  406;  Paris  v.  Dexter,  IS  Vt. 
379;  Cruger  v.  Douglas.  4  Bdw.  Ch.  488, 6  L.  ed.  980 
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that  he  should  put  in  order  the  burial  lot  in 
Swan  Point  cemetery  according  to  the  rules 
and  regulations  of  the  cemetery ;  that  a  suit- 
able head-stone  should  be  erected  to  the  mem- 
ory of  the  deceased,  at  a  cost  not  exceeding 
$100;  that  the  administrator  should  have 
orders  on  the  different  organizations  to  which 
the  deceased  belonged  for  the  full  amount 
of  insurance  in  sucn  organizations,  and  that 
the  moneys  collected  thereon,  or  from  any 
other  source,  should  be  placed  in  a  general 
fund ;  that  the  sums  required  for  the  purposes 
specified,  and  also  to  provide  for  the  perpet- 
ual care  of  the  burial  lot,  should  be  paid  by 
the  administrator  out  of  such  general  fund  ; 
and  that  the  next  of  kin  should  share  equally 
in  the  residue,  no  matter  to  whom  the  certi- 
ficates of  membership  held  by  the  deceased 
in  the  several  societies  might  have  been  made 
payable.  Mrs.  Greenhalgh  was  represented 
at  this  meeting  by  her  husband,  and  he  en- 
tered into  and  signed  the  agreement  in  her 
behalf.  The  valuable  papers  of  the  deceased 
were  contained  at  the  time  of  his  death  in  a 
package  kept  in  the  safe  of  the  Providence 
Gas  Company.  These  papers  were  taken  by 
John  H.  Campbell  to  the  meeting ;  but  the 
package  was  not  opened  until  the  signing  of 
the  agreement,  and  none  of  the  respondents 
knew,  until  after  the  package  was  opened, 
who  had  been  named  as  beneficiary  in  the 
certificates  of  membership.  Pursuant  to  the 
agreement,  John  H.  Campbell  was  subse- 
quently appointed  administrator,  and  ac- 
cepted the  office,  Mrs.  Greenhalgh  and  her 
husband  both  signing  the  application  for  his 
appointment,  rowers  of  attorney  from  Mr. 
and  Mrs.  Greenhalgh  to  the  administrator, 
dated  Decomber  19,  1887,  were  prepared  and 
executed,  authorizing  him  to  demand,  re- 
cover, receive,  and  receipt  for  all  sums  of 
money  due  or  payable  to  Mrs.  Greenhalgh, 
formerly  Phebe  A.  Metcalf,  from  the  socie- 
ties of  which  the  deceased  was  a  member,  by 
reason  of  his  death.  These  powers  of  attor- 
ney were  subsequently  left  by  the  adminis- 
trator with  these  societies;  but  before  the 
moneys  due  from  them  had  been  paid  to  the 
administrator  Mr.  and  Mrs.  Greenhalgh 
caused  notices  to  be  served  upon  the  different 
societies  revoking  the  powers  of  attome}*', 
and  forbidding  the  payment  of  the  moneys. 
The  administrator  first  learned  of  the  revoca- 
tion of  the  powers  of  attorney  about  the  first 
of  the  following  February  or  March,  and 
had  in  the  mean  time,  on  the  faith  of  the 
agreement,  ordered  a  head- stone,  and  con- 
tracted for  the  improvement  of  the  burial 
lot,  and  for  its  perpetual  care.  The  com- 
plainant declined  to  pay  the  money  to  Mrs. 
Greenhalgh  without  the  surrender  of  the  cer- 
tificate issued  by  it  to  the  deceased. 

Mrs.  Greenhalgh  thereupon  requested  the 
administrator  to  deliver  the  certificate  to  her, 
but  the  administrator  refused  to  comply  with 
her  request.  Up  to  this  time  the  certificate 
had  remained,  without  objection,  in  the  pos- 
session of  the  administrator.  No  adjustment 
of  the  matter  having  been  made  by  the  re- 
spondents, the  complainant,  after  a  year  or 
more  had  elapsed,  filed  this  bill. 

In  behalf  of  Mrs.  Greenhalgh  it  is  contended 
that  the  agreement  was  void  for  want  of  con- 
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sideration.  The  purpose  of  the  agreement 
was  to  provide  for  the  settlement  or  the  af- 
fairs of  the  deceased,  and  the  amicable  dis- 
tribution among  his  next  of  kin  of  the  sur- 
plus of  his  estate,  including  the  benefit  funds 
of  the  several  societies  referred  to,  after  pay- 
ment of  his  debts,  and  the  sums  required  for 
the  objects  specified.  The  distribution  was 
not  unreasonable,  for  it  was  an  equal  distri- 
bution among  the  next  of  kin,  and  the  same 
which  the  law  makes  of  intestate  estates. 
There  is  no  charge  of  fraud  or  undue  in- 
fluence, and,  so  far  as  the  testimony  discloses, 
all  of  the  parties  to  the  agreement  were  pos- 
sessed of  e()ual  knowledge,  and  stood  upon  an 
equal  footing.  In  the  uncertainty  as  to  who 
had  been  named  as  beneficiary  or  beneficiaries, 
each  was  willing  to  surrender  his  chance  of 
getting  a  larger  share,  or  the  whole,  for  the 
certainty  of  an  equal  share  with  the  others. 
If  there  was  no  other  consideration  for  the 
agreement  than  this  mutual  surrender  by  each 
of  his  or  her  chance  to  receive  a  larger  share, 
we  think  the  agreement  could  be  supported. 
There  are  numerous  cases  of  compromises  of 
doubtful  or  disputed  rights,  not  only  between 
members  of  families,  but  between  strangers, 
which  rest  upon  no  other  consideration  than 
the  surrender  by  the  parties  of  a  portion  of 
such  doubtful  or  disputed  rights,  and  which 
have  been  upheld,  though  it  may  have  ap- 
peared upon  subsequent  investigation  or  ad- 
judication that  one  of  the  claimants  had  no 
right,  or  not  so  great  a  right  as  the  share  he 
received  by  the  compromise,  in  the  property 
in  doubt  or  in  controversy.  In  Du7inage  v. 
White,  1  Swanst,  137,  151,  152,  the  master  of 
the  rolls  remarks:  "Undoubtedly  parties 
entitled  in  different  events  may,  while  the 
uncertainty  exists,  each  taking  his  chance, 
effect  a  valid  compromise. "  The  agreement 
in  the  case  at  bar  was  not  strictly  a  compro- 
mise, since  at  the  time  it  was  made  no  dis- 
pute had  arisen  between  the  parties,  and 
neither  had  made  any  claim  to  any  greater 
share  in  the  whole  or  any  part  of  the  estate 
than  the  others.  There  are,  however,  cases 
which  do  not  involve  any  element  of  disputed 
right,  and  which,  therefore,  were  no  more 
compromises  than  the  agreement  in  question, 
which  rest  upon  the  consideration  of  a  mu- 
tual chance. 

In  Beckley  v.  Ntwland,  2  P.  Wms.  182,  the 
complainant  and  respondent  had  married 
sisters,  who  were  cousins  and  presumptive 
heirs  of  a  Mr.  Turgis,  a  very  rich  man. 
Turgis  made  a  will,  in  which  he  left  a  large 
estate,  real  and  personal,  to  the  respondent, 
but  only  a  small  real  estate  to  the  complain- 
ant. Before  the  execution  of  the  will  the 
complainant  and  respondent  had  entered  into 
articles  by  which  they  agreed  that  whatever 
should  be  given  to  either  should  be  equallv 
divided.  The  Lord  Chancellor  said:  **A 
performance  of  these  articles  ought  to  be  de- 
creed, though  there  was  no  other  considera- 
tion for  them  than  the  mutual  benefit  of  the 
chance. " 

In  Harwood  v.  Tooke,  2  Sim.  192,  the  com- 
plainant was  a  nephew,  heir-at-law,  and  one 
of  the  next  of  kin  of  William  Tooke,  a  man 
of  large  property.  The  respondent  was  not 
related  to  William  Tooke,  but  was  an  inti- 
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mate  friend.  The  complainant  and  respond- 
ent, both  having  expectations  from  him, 
agreed  by  parol  to  divide  equally  whatevar 
he  might  leave  them.  He  died  in  1802,  hav- 
ing left  a  much  larger  portion  of  his  prop- 
erty to  the  complainant  than  to  the  respond- 
ent. The  respondent,  not  wishing  to  hold 
the  complainant  to  the  full  extent  of  their 
agreement,  proposed  to  accept  £4,000  in  sat- 
isfaction of  his  claims,  and  the  complainant 
fave  him  a  promissory  note  for  that  sum. 
he  respondent  afterwards  indorsed  the  note 
to  Sir  Francis  Burdett  as  the  consideration 
for  the  purchase  of  an  annuity.  The  bill 
prayed  that  the  note  might  be  declared  to 
have  been  unduly  obtained  from  the  com- 
plainant, and  without  good  or  valuable  con- 
sideration, and  that  it  might  be  delivered  up 
to  be  canceled,  and  that  the  defendant  might 
be  restrained  from  using,  applying,  nego- 
tiating, or  paying  it  away,  or  bringing  an 
action  against  the  complainant  respecting 
the  note.  Ix>rd  EI  don  granted  the  injunc- 
tion, and  the  money  was  paid  into  the  court ; 
but  subsequently,  upon  hearing,  dismissed 
the  bill,  and  upon  rehearing  the  decree  of 
dismissal  was  affirmed.  In  Wethei^ed  v. 
Wethered,  2  Sim.  183,  two  sons  agreed  to  di- 
vide equally  whatever  property  they  might 
receive  from  their  father  in  his  lifetime,  or 
become  entitled  to  under  his  will  or  by 
descent  or  otherwise  from  him.  It  was  held 
that  the  agreement  was  not  against  public 
policy,  and  would  be  enforced  in  equity. 

But  there  is  a  class  of  cases  of  lamily  ar- 
rangements, relating  to  the  settlement  of  prop- 
erty, in  which  there  is  no  question  of  doubt- 
ful or  disputed  rights,  and  in  regard  to  which 
a  peculiar  equity  has  been  administered,  in 
that  they  have  been  supported  upon  grounds 
which  would  hardly  have  been  regarded  as 
sufficient  if  the  transaction  had  occurred  be- 
tween strangers.  In  these  cases  the  motive 
of  the  arrangements  was  to  preserve  the  honor 
or  peace  of  families  or  the  family  property. 
When  such  a  motive  has  appeared,  the  courts 
have  not  closely  scrutinized  the  considera- 
tion. Trigg  v.  Head,  5  Humph.  529,  546; 
BurkJiolder's  App.  105  Pa.  81 ;  Wilen'8  Aj/p. 
Id.  121 ;  WaluHfrthY.  Abel,  52  Pa.  370;  Farns- 
^rm^th  V.  IHnsrnore,  2  Swan,  88 ;  Williams  v. 
Williams.  L.  R.  2  Ch.  App.  294,  804 ;  ffmgk- 
tan  V.  llougfiton,  15  Beav.  278 ;  Wycherley  v. 
Wycherley,  2  Eden,  175 ;  Frank  v.  Frank,  1 
Ch.  Cas.  84 :  Stapitton  v.  Stapilton,  1  Atk.  2 ; 
Pullen  V.  Ready,  2  Atk.  587 ;  Cm'y  v.  Cory,  1 
Ves.  Sr.  19;  Head  v.  Godlee,  Johns.  V.  C. 
586,  669. 

In  the  case  at  bar* the  motive  for  the  agree- 
ment was,  as  we  have  seen,  to  provide, 
among  other  things,  for  the  amicable  distri- 
bution among  the  respondents  of  the  surplus 
of  his  estate,  including  the  moneys  payable 
on  the  benefit  certificates,  after  the  payment 
of  debts,  etc.  This  motive  constituted  a 
sufficient  consideration  within  the  law  re- 
lating to  family  arrangements,  and  the 
agreement  is  therefore  sustainable  as  a  family 
arrangement. 

In  Uoghton  v.  HoghUm,  15  Beav.  278, 
300,  it  is  said:  "If  the  transaction  is  one 
which  tends  to  the  peace  and  security  of  the 
family,  to  the  avoiding  of  family  aisputes 
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and  litigation,  or  to  the  preservation  of  the 
family  property,  the  principles  by  which 
such  transactions  must  be  tried  are  not  those 
applicable  to  dealings  between  strangers,  but 
such  as  upon  the  most  comprehensive  ex- 
perience have  found  to  be  most  for  the  in- 
terest of  families." 

WiUiams  v.  Williams,  L.  R.  2  Ch.  App- 
294,  was  a  case  the  facts  in  which  were  as 
follows :  A.  died  in  1881,  possessed  of  real 
estate  held  in  socage,  gavelkind,  and  borough 
English  tenures,  and  also  of  leaseholds, 
stock  in  trade,  and  other  personal  property. 
He  made  a  will  by  which,  after  certain  pro- 
visions for  his  wife,  he  gave  all  his  property 
to  his  two  sons  equally,  but,  the  will  being- 
incomplete  was  refused  probate.  At  an  in- 
terview between  the  brothers  shortly  after 
the  will  had  been  refused  probate,  the  elder 
brother  declared  that  the  invalidity  of  the 
will  should  make  no  difference,  and  that  the 
property  should  not  be  "mine  or  thine,  but 
ours."  No  agreement  in  writing  was  made, 
but  for  twenty  yeai^  after  the  death  of  A. 
the  two  sons  carried  on  the  partnership  to- 
gether, and  dealt  with  the  whole  property, 
real  and  personal,  as  if  it  belonged  to  them 
equally.  The  widow  never  insisted  upon 
her  rights  in  her  husband's  property.  In 
1851  the  partnership  was  dissolved.  The 
younger  brother  having  died,  his  represen- 
tatives brought  two  suits, — the  first  to  de- 
termine the  rights  of  the  two  brothers  in 
certain  real  estates,  alleging  that  a  family 
arrangement  had  been  made  between  them 
that  they  should  be  equally  entitled  to  those 
estates ;  the  second  to  take  the  accounts  of 
the  partnership  which  had  been  carried  on 
between  the  two  brothers.  The  elder  brotlier. 
the  respondent,  denied  any  such  arrangement 
as  was  alleged.  The  vice-chancellor  held 
that  such  a  course  of  dealing  had  been  proved 
as  established  the  existence  of  a  family  ar- 
rangement which  the  court  would  uphold, 
and  declared  the  complainant  entitled  to  the 
relief  prayed.  The  respondent  appealed 
from  this  decree.  Turner,  Ijord  Justice,  in 
his  opinion  affirming  the  decree  of  the  vice- 
chancellor,  remarks:  "Nor  do  I  think  there 
was  any  want  of  consideration.  The  vice- 
chancelfor  has,  and  I  think  correctly,  rested 
this  part  of  the  case  upon  the  footing  of  the 
cases  as  to  family  arrangements.  They  ex- 
tend, as  I  apprehend,  much  further  than  is 
contended  for  on  the  part  of  the  appellant, 
and  apply,  as  I  conceive,  not  merely  to 
cases  in  which  arrangements  are  made  be- 
tween members  of  a  family  for  the  preserva- 
tion of  its  peace,  but  to  cases  in  which 
arrangements  are  made  between  them  for  the 
preservation  of  its  property. "  He  then  refers 
to  the  resettlement  of  family  estates  upon  an 
arrangement  between  father  and  the  eldest 
son  on  his  attaining  21  as  a  branch  of  these 
cases,  and  adds:  "Certainly  this  court  does 
not  in  such  cases  inouire  into  the  quantum 
of  consideration."  Wycherley  v.  Wyeherley, 
2  Eden,  175,  was  a  case  of  the  resettlement  of 
property,  in  which  a  son  upon  his  marriage 
had  joined  with  his  father  in  the  resettling 
of  the  estate,  and  by  a  memorandum  executed 
at  the  same  time  agreed  to  secure  £500  to 
each  of  his  sisters.     It  was  held  tliat  there 
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was  a  sufficient  consideration  for  the  court  to 
-decree  specific  performance  of  this  agree- 
ment. The  Lord  Chancellor  said  :  "I  think 
the  present  was  not  a  mere  voluntary  agree- 
ment, and  the  court  will  (and  I  am  warranted 
by  the  precedents  to  say  that  it  has  done  so) 
attend  to  slight  considerations  for  confirming 
family  settlements  and  modifications  of 
property.  They  pay  a  regard  to  reasonable 
motives  and  honorable  intentions.  In  these 
cases  they  will  not  weigh  the  value  of  the 
consideration.  They  consider  the  ease  and 
•comfort  and  security  of  families  as  sufficient 
consideration."  But,  independently  of  the 
considerations  above  mentioned,  the  agree- 
ment provides  for  putting  in  order  the  burial 
lot  and  also  for  its  perpetual  care.  These 
are  matters  outside  of  the  administration. 
Each  of  the  parties  to  the  agreement,  pre- 
sumably on  the  faith  of  it,  has,  by  signing 
it,  consented  to  the  reduction  of  his  or  her 
distributive  share  of  the  estate  by  his  or  her 
proportion  of  the  sums  required  for  those 
purposes.  It  is  possible  that  but  for  the 
agreement  this  consent  would  not  have  been 
given:  This,  of  itself,  would  seem  to  furnish 
a  sufficient  consideration,  and,  as  we  have 
seen  above,  in  cases  of  family  arrangements 
courts  do  not  inquire  into  the  quantum  of 
the  consideration. 

It  is  further  contended  in  behalf  of  Mrs. 
Oreenhalsrh  that  it  clearly  appears  from  the 
testimony  that  the  only  authority  that  her 
husband  had  was  to  represent  her  in  relation 
to  Duncan  Campbell's  estate,  and  not  to  give 
away  her  separate  property ;  and  that  this 
fund  was  no  part  of  his  estate,  but  a  gift 
from  him  to  her.  There  would  be  some  force 
in  the  suggestion  were  it  not  that  Mrs. 
Greenhalgh  subsequently  joined  in  the  ap- 
plication for  the  appointment  of  the  admin- 
istrator and  in  the  execution  of  the  powers 
of  attorney  to  the  administrator  for  the  col- 
lection of  the  moneys  in  pursuance  of  the 
agreement,  and  thereby  ratified  the  making 


of  this  agreement  by  her  husband  and  cured 
the  lack  of  authority,  if  the  lack  existed. 
The  counsel  for  Mrs.  Greenhalgh  further 
contend  that  the  fund  in  question,  being  a 
chose  in  action,  could  not  be  conveyed  by 
Mr.  and  Mrs.  Greenhklgh,  but  could  only  be 
disposed  of  by  a  trustee  of  her  estate,  ap- 
pointed under  K.I.  Pub.  Stat., chap.  16e,§18, 
or  ^  22.  A  chose  in  action  is  personal  estate. 
R.  I.  Pub.  Stat.,  chap.  166,  §  6,  authorizes 
any  married  woman  to  sell  or  conve}',  or  to 
make  contracts  respecting  the  sale  and  convey- 
ance of  any  of  her  personal  property  other 
than  that  described  in  section  5  of  the  same 
chapter,  with  the  same  effect,  dnd  with  the 
same  rights,  remedies,  and  liabilities,  as  if 
she  was  sole  and  unmarried.  The  personal  es- 
tate described  in  section  5,  though  it  embraces 
some  choses  in  action,  does  not  include  such 
a  chose  as  the  fund  in  question.  We  are  of 
the  opinion  that  the  signing  of  the  agreement 
and  the  subsequent  ratification  of  it  by  Mrs. 
Greenhalgh,  the  execution  and  delivery  of 
the  power  of  attorney  to  collect  the  rponey, 
and  the  leaving  of  the  certificate  with  the 
administrator  for  the  purpose  of  enabling 
him  to  collect  the  money,  were  consistent 
only  with  an  intention  to  transfer  the  fund 
to  the  administrator  under  the  agreement, 
and  operated  as  an  equitable  assignment  of 
the  fund  accordingly.  CUmson  v.  Damdson, 
5  Binn.  391,  398 ;  Sjmn  v.  Hamilton,  68  U. 
S.  1  Wall.  604-624,  17  L.  ed.  619-625; 
Newby  v.  Hill,  2  Met.  (Ky.)  530-532;  Wig- 
gins V.  McDonald,  18  Cal.  126,  127 ;  Oarnsey 
V.  Gardner,  49  Me.  167.  171,  172;  Wallace 
V.   Walter  Heyicood  Chair  Co.  16  Gray,  209. 

We  are  further  of  the  opinion  that,  an 
equitable  assignment  of  the  fund  having  thus 
been  made,  the  power  of  attorney  was 
coupled  with  an  interest,  and  therefore  not 
revocable. 

We  decide  that  the  respondent  John  H. 
Campbell,  administrator ^  is  entitled  to  thefvnd 
in  suit. 
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D.  K.  SWIM,  Respt,, 
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John  Scott  WILSON,  Appt. 

(--.Cal ) 

A  stockbroker  who  receives  stock  from 
one  who  has  stolen  It,  sells  the  same  and 


pays  over  the  proceeds  to  bis  principal.  Is  liable 
to  the  true  owner  for  its  value  although  he  has 
acted  in  good  faith,  without  notice,  and  in  re- 
liance on  the  thief ^s  representations  of  owner- 
ship. 

(BeaUy^  Ch.  J.,  and  Paierson^  J.,  dissent.) 

(July  1, 1801.) 


Note.— RiaMs  of  the  owner  of  stolen  stock  certifi- 
cates. 
Different  rules  from  those  affecting  negotiable 
paper  obtain  as  regards  stock  certificates  Indorsed 
in  blank  and  subsequently  lost  or  stolen.  A  pur- 
chaser of  such  certificat-es  is  not  in  any  sense  a 
bona  fide  holder  for  value  or  en  titled  to  protection, 
nor  is  any  subsequent  purchaser  of  that  identical 
certificate.  The  real  owner  may  compel  the  cor- 
poration which  originally  issued  the  certificate  to 
register  the  stock  as  his  on  its  books,  or  he  may 
have  an  action  for  damages  against  a  bona  fide 
transferee  of  the  thief  where  such  transferee  sold 
with  notice.  Barstow  v.  Savajre  Min.  Co.  64  CaL 
888;  Winter  v.  Belmont  Min.  Co.  58  Cal.  428:  Ander- 
son V.  Nicholas,  28  N.  Y.  600;  Biddle  v.  Bayard.  18 
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Pa.  150;  Given's  App.  (Pa.)  Nov.  6,  1888;  Cook, 
Stock  and  Stockholders,  §  968. 

If  the  principal  is  a  wrong-doer,  the  agent  is  a 
wrong-doer  also.  A  person  is  guilty  of  a  conver- 
sion who  sells  the  property  of  another  without  au- 
thority from  the  owner,  notwithstanding  he  acts 
under  the  authority  of  one  claiming  to  be  the 
owner,  and  is  ignorant  of  such  person *s  want  of 
title.  Kimball  v.  Billings,  55  Me.  147;  Koch  v. 
Branch,  44  Mo.  543;  Hoffman  v.  Carow,  2Z  Wend. 
285. 

Simply  intrusting  the  possession  of  a  chattel  to 
another  as  depositary,  pledgee  or  other  bailee,  or 
even  under  a  conditional  executory  contract  of 
sale,  is  clearly  insufficient  to  preclude  the  real 
owner  from  reclaiming  his  property,  in  case  of  an 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  thfe  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  value  of  certain 
mining  stock  which  defendant  had  sold,  and 
delivered  its  proceeds  to  a  third  person.  Af- 
firmed, 

The  facts  suflBciently  appear  in  the  opinion. 

Mem-i,  Wilson  ft  Wilson  for  appellant. 

MestTB.  Tilden  ft  Tilden*  for  respondent: 

A  stock  broker  who  sells  and  transfers  stolen 
stock  cannot  escape  liability  by  paying  the 
proceeds  of  such  sale  to  the  thief. 

Cerkel  v.  Waterman,  63  Cal.  84;  Barstow  v. 
Satage  Min.  Go,  64  Cal.  888;  Swim  v.  Bernard, 
4  West  Coast  Rep.  525;  Pease  v.  Smiih,  61  N. 
Y.  480;  People  v.  Bank  of  North  America,  75 
N.Y.  547.  See  also  Harpending  v.  Meyer,  56 
Cal.  555. 

De  Haven,  </..  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  the  owner  of  100  shares  of 
stock  of  a  mining  corporation,  issued  to  one 
H.  B.  Parsons,  trustee,  and  properly  indorsed 
by  him.  This  stock  was  stolen  from  plaintiff 
by  an  employ^  in  his  office,  and  delivered  for 
sale  to  the  defendant,  who  was  engaged  in  the 
business  of  buying  and  selling  stocks  on  com- 
mission. At  the  time  of  placing  the  stock  in 
defendant's  possession,  the  thief  represented 
himself  as  its  owner,  and  the  defendant  relyine 
u^n  this  representation,  in  good  faith,  ana 
without  any  notice  that  the  stock  was  stolen, 
sold  the  same  in  the  usual  course  of  business, 
and  subsequently,  still  without  any  notice  that 
the  person  for  whom  he  had  acted  in  making 
the  sale  was  not  the  true  owner,  paid  over  to 
him  the  net  proceeds  of  such  sale.  Thereafter 
the  plaintiff  brought  this  action  to  recover  the 
value  of  said  stock,  alleging  that  the  defendant 
had  converted  the  same  to  his  own  use,  and, 
the  facts  as  above  stated  appearing,  the  court 
in  which  the  action  was  tried  gave  judgment 


against  defendant  fot  awti  value,  and  from 
this  Judgment,  and  an  order  ntfuging  him  a 
new  trial,  the  defendant  appeals.  Ix  is  clear 
that  the  defendant's  principal  did  not  by  stanl- 
ing  plaintiff's  property  acquire  any  legal  right 
to  sell  it,  and  it  is  equally  clear  that  the  de> 
fendant,  acting  for  him  and  as  his  agent,  did 
not  have  any  greater  right,  and  his  act  was 
therefore  wholly  unauthorized,  and  in  law 
was  a  conversion  of  plaintiff's  property.  *  'It  is : 
no  defense  to  an  action  of  trover  that  the  de- 
fendant acted  as  the  agent  of  another.  If 
the  principal  is  a  wrong-doer,  the  agent  is  a 
wrong-doer  also.  A  person  is  guilty  of  a  con- 
version who  sells  the  property  of  another  with- 
out authority  from  the  owner,  notwithstand- 
ing he  acts  under  the  authority  of  one  claiming 
to  be  the  owner,  and  is  ignorant  of  such  per- 
son's want  of  title."  KimbaU  v.  Billinga,  55 
Me.  147;  Golea  v.  Clark,  8  Cush.  899;  is!och  v. 
Branch,  44  Mo.  542. 

In  Stephens  v.  Elwall,  4  Maule  &  S.  259.  this 
principle  was  applied  where  an  innocent  clerk 
received  goods  from  an  agent  of  his  employer, 
and  forwarded  them  to  such  employer  abroad; 
and,  in  rendering  his  decision  on  the  case  pre- 
sented. Lord  Ellenborough  uses  this  language: 
"The  only  question  is  whether  this  is  a  con- 
version in  the  clerk,  which  undoubtedly  was  so 
in  the  master.  The  clerk  acted  under  an  un- 
avoidable ignorance  and  for  his  master's  bene- 
fit, when  he  sent  the  goods  to  his  master;  but, 
nevertheless,  his  acts  mav  amount  to  a  conver- 
sion; for  a  person  is  guilty  of  conversion  who 
intermeddles  with  my  property,  and  disposes 
of  it,  and  it  is  no  answer  that  he  acted  under 
the  authority  of  another,  who  had  himself  no  - 
authority  to  dispose  of  it." 

To  hold  the  defendant  liable,  under  the  cir- 
cumstances disclosed  here,  may  seem  upon 
first  impression  to  be  a  hardship  upon  him. 
But  it  is  a  matter  of  every  day  experience  that 
one  cannot  always  be  perfectly  secure  from 
loss  in  his  dealings  with  others,  and  thedefend- 


unauthorized  disposition  of  it  by  the  person  so  ia- 
trusted.    Bollard  v.  Burgrett,  40  N.Y.  814. 

The  mere  possession  of  chattels,  by  whatever 
means  acquired,  if  there  be  no  other  evidence  of 
property  or  authority  to  sell  from  the  true  owner, 
will  not  enable  the  possessor  to  ^ve  a  good  title. 
Ck)vlll  V.  HUl,  4  Denlo,  828. 

Where  the  stock  sold  and  converted  was  Indis- 
putably the  property  of  another,  the  purchaser  ac- 
quires no  title  thereto  by  the  delivery  thereof  to 
him  by  the  person  who  purloined  the  same.  He 
has  no  greater  or  better  title  to  it  than  that  pos- 
sessed by  the  person  from  whom  he  received  it. 
Mechanics  Bank  v.  New  York  &  N.  H.  R.  Co.  18  N. 
Y.  589;  Anderson  v;  Nicholas,  28  N.Y.  eOO. 

Certificates  of  stock  of  an  incorporated  company 
are  within  the  'statutory  definition  of  personal 
property,  and  are  the  subjects  of  larceny.  People 
V.  Griflin,  88  How.  Pr.  476. 

Where  an  owner  has  been  deprived  of  his  stock 
without  either  his  consent  or  negligence,  and  by 
means  of  a  forged  power  of  attorney,  he  may  com- 
pel the  corporation  to  issue  a  certificate  to  him 
equal  to  the  amount  of  shares  lost  or  stolen  and  to 
pay  him  the  dividends  accruing  thereon.  Ashby 
v.  Blackwell,  2  Eden,  299;  Sloman  v.  Bank  of  Eng- 
land, 14  Sim.  476;  Midland  R.  Co.  v.  Taylor,  8  H.  L. 
Cas.  751;  Pollock  v.  National  Bank,  7  N.  Y.  274; 
Sewall  v.  Boston  Water  Power  Co.  4  Allen,  277. 

A  stock  certificate  is  a  mere  evidence  of  prop- 
erty.   Ang.  &  A.  Corp.  483. 
13L.R.A. 


Stock  certificates  are  denied  the  attributes  of 
negotiability  such  as  characterize  bills  of  exchange 
or  promissory  notes.  Title,  however,  may  pass  to 
the  transferee  by  the  indorsement  and  delivery  of 
the  owner,  but  not  without  his  consent;  and  It  can- 
not pass  under  a  forged  power  of  attorney.  Davis 
V.  Bank  of  England,  2  Bing.  898;  Pollock  v.  National 
Bank,  7  N.Y.  274. 

Even  a  stolen  bank  note  may  be  recovered  from 
anyone  not  a  bona  fide  bolder.  Solomons  v.  Bank 
of  England,  18  East,  185,  note;  Mechanics  Bank  v. 
New  York  &  N.  H.  R.  Co.  18  N.  Y.  821;  Sherwood  v. 
Meadow  Valley  Min.  Co.  60  Cal.  412. 

The  assignee  takes  them  subject  to  all  the  equities 
which  exist  against  the  assignor.  They  are  ohoses 
in  action.  Comick  v.  Richards,  8  Lea,  1;  Young  v. 
South  Tredegar  Iron  Co.  85  Tenn.  189;  Mechanics 
Bank  v.New  York  ft  N.H.R.Co.18  N.  Y.eOO;  McCready 
V.  Rumsey.  6  Duer,  674;  Clarke  v.  Rochester,  28  N.Y. 
804:  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  84  N.  Y. 
80;  Bush  v.  Lathrop,  22  N.  Y.  685. 

Where  a  stock  certificate,  having  attached  to  It  a 
blank  power  of  attorney  authorizing  its  transfer, 
which  was  duly  signed  by  the  original  holder,  of 
whom  the  loser  purchased  it,  was  either  lost  or 
stolen,  and  upon  the  faith  of  which  a  transferee 
obtained  a  new  stock  certificate  which  he  suhse> 
quently  sold,  the  purchaser  will  be  protected  in 
his  possession  of  the  stock.  Mandlebaum  v.  North 
American  Min.  Co.  4  Mich.  466. 
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ant  here  is  only  in  U;ie  position  of  a  person  who 
has  trusted  to  the  honesty  of  another,  and  has 
been  deceived.  He  undertook  to  act  as  agent 
for  one  whom  it  now  appears  was  a  thief,  and^ 
relying  upon  his  representations,  he  aided  his 
principal  to  convert  the  plaintifiF's  property  into 
money,  and  it  is  no  greater  hardship  to  require 
him  to  pay  to  the  plaintiff  the  value  of  this 
property  uan  it  would  be  to  take  it  away  from 
the  innocent  vendee  who  purchased  and  paid 
for  it.  And  yet  it  is  universally  held  that  the 
purchaser  of  stolen  chattels,  no  matter  how  in- 
nocent or  free  from  negligence  in  the  matter, 
acquires  no  title  to  such  property  as  apinst 
the  owner,  and  ,this  rule  has  been  applied  in 
this  court  to  the  innocent  purchaser  of  shares 
of  stock.  BarsUno  v.  Savage  Min.  Co,  64  Cal. 
888;  Sherwood  v.  Meadow  Valley  Min.  Co.  50 
Cal.  418. 

The  precise  question  involved  here  arose  in 
the  case  of  Bereich  v.  Marye,  9  Nev.  812.  In 
that  case,  as  here,  the  defendant  was  a  stock- 
holder who  had  made  a  sale  of  stolen  certifi- 
cates of  stock  for  a  straufer,  and  paid  him  the 
proceeds.  He  was  held  liable,  the  court  in  the 
course  of  its  opinion  saying:  "It  is  next  ob- 
jected that,  as  the  defendant  was  the  innocent 
agent  of  the  person  for  whom  he  received  the 
shares  of  stock,  without  knowledge  of  the  fel- 
ony, no  Judgment  should  have  been  rendered 
•  against  him.  It  is  weU  settled  that  agency  is 
no  defense  to  an  action  of  trover,  to  which  the 
present  action  is  analogous."  The  same  con- 
clusion was  reached  in  Kimball  v.  Billings,  55 
Me.  147.  the  property  sold  in  that  case  by  the 
agent  being  stolen  government  bonds,  pavable 
to  the  bearer.  The  court  there  said:  "XHor  is 
it  any  defense  that  the  property  sold  was  gov- 
ernment bonds  payable  to  bearer.  The  bona 
fide  purchaser  oi  a  stolen  bond  payable  to  bear- 
er might  perhaps  defend  his  title  against  even 
the  true  owner.  But  there  is  no  rule  of  law 
that  secures  immunity  to  the  agent  of  the  thief 
in  such  cases,  nor  to  the  agent  of  one  not  a 
bona  fide  holder.  .  .  The  rule  of  law  pro- 
tecting bona  fide  purchasers  of  lost  or  stolen 
notes  and  bonds  payable  to  bearer  has  never 
been  extended  to  persons  not  bona  fide  pur- 
chasers, nor  to  their  agents." 

Indeed,  we  discover  no  difference  in  princi- 


ple between  the  case  at  bar  and  that  of  Rogers 
V.  Huie,  2  Gal.  571,  in  which  case  Bennett,  /., 
speaking  for  the  court,  said:  "An  auctioneer 
who  receives  and  sells  stolen  property  is  liable 
for  the  conversion  to  the  same  extent  as  an v 
other  merchant  or  individual.  This  is  so  both 
upon  principle  and  authoritv.  Upon  principle, 
there  is  no  reason  why  he  should  be  exempted 
from  liability.  The  person  to  whom  he  sells, 
and  who  has  paid  the  amount  of  the  purchase  i 
money,  would  be  compelled  to  deliver  the 
property  to  the  true  owner  or  pay  him  its  full 
value:  and  there  is  no  more  hardship  in  requir- 
ing the  auctioneer  to  account  for  the  value  of 
the  goods  than  there  would  be  in  compelling 
the  right  owner  to  lose  them,  or  the  purchaser 
from  the  auctioneer  to  pay  for  them."  It  is 
true  that  this  same  case  afterwards  came  be- 
fore the  court,  and  it  was  held,  in  an  opinion 
reported  in  2  Gal.  571,  that  an  auctioneer,  who 
in  the  regular  course  of  his  business  receives 
and  sells  stolen  goods,  and  pays  over  the  pro- 
ceeds to  the  felon,  without  notice  that  the 
goods  were  stolen,  is  not  liable!  to  the  true 
owner  as  for  a  conversion.  This  latter  decis- 
ion, however,  cannot  be  sustained  on  princi- 
ple, is  opposed  to  the  great  weight  of  authority, 
and  has  been  practiculy  overruled  in  the  later 
case  of  Oerkef  Y.  Waterman,  68  Gal.  84.  In 
that  case  the  defendanta,  who  were  commission 
merchants,  sold  a  quantity  of  wheat,  suppos- 
ing it  to  be  the  property  of  one  Williams,  and 
paid  over  to  him  the  proceeds  of  the  sale  be- 
fore thev  knew  of  the  claim  of  the  plaintiff  in 
that  action.  There  was  no  fraud  or  bad  faith, 
but  the  court  held  the  defendants  there  liable 
for  the  conversion  of  the  wheat.  In  this  case 
it  was  the  duty  of  the  defendant  to  know  for 
whom  he  acted,  and,  unless  he  was  willing  to 
take  the  chances  of  loss,  to  have  satisfied  him- 
self that  his  principal  was  able  to  save  him 
harmless  if  in  the  matter  of  his  agency  he  in- 
curred a  liability  by  the  conversion  of  prop- 
erty not  belonging  to  such  principal. 
Judgment  and  order  affirmed. 

We   concur:     Garontte,    J.;     McFar- 
landt  J.;  Sharpstein,  J. 
We  dissent:  Beatty,  Ch.  J.;  Pateraon,  J. 
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State  of  KANSAS,  Plff.  in  Err., 
W.  O.BUSH. 


(....Kan.. 


.) 


*1.   That  portion  of  section  15  of  chap- 

*Head  notes  by  the  Ck>URT. 


ter  80  of  the  Laws  of  1870  which  pre- 
scribes  a  criminal  puntehment  for  improperly 
reirteteringr  the  names  of  voters  is  not  unoonsti- 
tuUonal  or  void. 
8.  A  criminal  information  settings  forth 
that  B.,  the  city  cleric  of  a  city  of  the  sec- 
ond class,  reffistered  the  name  of  a  person  as  a 
voter  who  did  not  appear  In  person,  and  was  not 


NQTE.—Statvtory  offense,  indictment  for. 

Where  an  indictment  avers  facte  which  certainly 
charve  defendant  with  the  commission  of  the  act 
forbidden  by  statute,  it  is  sufficient.  State  v.  Mel- 
viUe,  11  a.  1. 417;  McCarthy  v.  Territory,  1  Wyo.811. 

But  all  the  facts  and  circumstances  which  go  to 
constitute  the  olfense  must  be  stated.  Humphreys 
V.  State,  17  Fla.  881:  State  v.  McKenzie,  42  Me.  dOSt; 
Davis  V.  State,  89  Md.  866;  Wood  v.  People,  68  N.  Y. 
18  U  U.  A. 


611;  Kinney  v.  State,  21  Tex.  App.  848;  Com.  v.  Clark, 
2  Ashm.  106;  State  v.  Strauss,  77  N.  C.  600. 

An  indictment  which  charges  all  the  acts  neces- 
sary to  constitute  the  offense  is  good.  Kersh  v. 
State,  24  Ga.  191;  United  States  v.  Donau,  11  Blatchf . 
168. 

Where  the  statement  of  the  case  necessarily  in- 
dudes  a  knowledge  of  the  illegality  of  the  act  an 
averment  of  knowledge  or  of  intent  is  not  neces- 
sary.   Com.  V.  Stout,  7  B.  Mon.  247. 
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present,  and  did  not  give  hiB  name,  acre,  occupa- 
tion, or  place  of  residence,  may  be  suJQBclent, 
without  expressly  alleffingr  any  criminal  intent. 

3.  When  the  commission  of  an  act  is 
made  a  crime  by  statute*  without  any  ex- 
press refe#enoe  to  any  intent,  then  the  only  crim- 
inal intent  necessarily  involved  in  the  commission 
of  the  offense  is  the  intent  to  commit  the  inter- 
dicted act,  and  in  such  a  case  it  is  not  necessary 
to  formally  or  expressly  allege  such  intent,  or  any 
intent,  but  simply  to  allege  the  commission  of  the 
act,  and  the  intent  will  be  presumed. 

iOn  Rehearing,) 

4.  A  slight  departure  from  some  direc- 
tory provision  of  the  Act  relating  to  the  reg- 
istration of  voters  in  cities,  without  any  fraudu- 
lent intent  on  the  part  of  the  officer,  and  which 
in  its  nature  and  effect  cannot  injure  anyone,  or 
operate  to  interfere  with  or  defeat  the  purpose 
of  the  Act,  is  not  punishable  as  a  felony,  or  within 
the  penalty  described  in  section  15  of  the  Act. 

(January  10, 1891.) 

ERROR  to  the  District  Court  for  Butler 
County  to  review  a  judgmeDt  in  favor  of 
defendant  in  a  proceeding  to  punish  him  for 
violating  the  provision  of  the  Statute  relating 
to  the  registration  of  voters.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mewrs,  L.  B.  Kellon,  Atty-Qen,,  and  E. 
H.  Hutchins  for  the  State. 

Messrs.  Clogpston*  Hamilton,  Fuller  A 
Cubbison  for  defeudaot  in  error. 

Valentine,  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  criminal  prosecution  in  the 
District  Court  of  Butler  County,  under  § 
15.  chap.  80,  I^ws  1879  (Gen.  Stat.  1889,  par. 
711),  in  which  the  defendant,  W.  O.  Bush, 
who  was  the  city  clerk  of  the  City  of  El 
Dorado,  a  city  of  the  second  class,  was 
charged,  upon  information  in  two  counts, 
with  registering  J.  N.  Elanna  as  a  voter, 
Hauna  not  being  present,  nor  appearing  in 
person,  nor  giving  his  name,  a^e,  occupation, 
or  place  of  residence.  The  title  to  the  Act 
in  which  the  aforesaid  section  15  is  found, 
and  sections  8  and  15  of  such  Act,  read  iis 
follows:  "An  Act  to  Provide  for  and  to 
Regulate  the  Registration  of  Voters  in  Cities 
of  the  First  and  Second  Class,  and  to  repeal 
all  prior  Acts  in  Relation  thereto.^'  "Sec. 
8.  ]rfo  person  shall  be  registered  unless  he 
appear  in  person  before  the  city  clerk,  at  the 
city  clerk's  office,  during  usual  office  hours, 
and  apply  to  be  registered,  and  give  his 
name,  age,  occupation,  and  particular  place 
of  residence,  as  required  to  make  the  proper 
entries  in  the  poll-books."  "Sec.  15.  If  any 
officer  shall  neglect  or  refuse  to  perform  any 
duty  required  by  this  Act,  or  in  the  manner 
requi  red  by  this  Act,  or  shall  neglect  or  re- 
fuse to  ent«r  upon  the  preformance  of  any 
such  duty,  or  shall  enter,  or  cause  or  permit 
to  b(*  entered,  on  the  registry  books,  the  name 
of  any  person  in  any  other  manner,  or  at  any 
other  time  than  as  prescribed  by  this  Act,  or 
shall  enter,  or  cause  or  permit  to  be  entered, 
on  such  list,  the  name  of  any  person  not  en- 
titled to  be  registered  thereon,  according  to 
the  provisions  of  this  Act,  or  shall  destroy, 
secrete,  mutilate,  alter,  or  change  any  such 
18L.  R.A. 


registry  books,  he  shall,  upon  conviction,  be 
punished  by  confinement  and  hard  labor  in 
the  penitentiary,  not  exceeding  one  year, 
and  shall  forfeit  any  office  he  may  then  hold.** 

The  portions  of  the  foregoing  sections  par- 
ticularly applicable  to  this  case  are  those 
which  read  as  follows:  "No  person  shall 
be  registered,  unless  he  appear  in  person 
before  the  city  clerk,  at  the  city  clerk's  office, 
during  usual  office  hours,  and  apply  to  be 
registered,  and  give  his  name,  age,  occupa- 
tion and  particular  place  of  residence.  .  .  . 
If  any  officer  [a  city  clerk]  .  .  .  shall 
enter,  or  cause  or  permit  to  be  entered,  on 
the  registry  books,  the  name  of  any  person 
in  any  other  manner,  or  at  any  other  time, 
than  as  prescribed  by  this  Act,  ...  he 
shall,  upon  conviction,  be  punished,"  etc. 
The  defendant  moved  the  court  to  quash  the 
information,  upon  the  following  grounds,  to 
wit :  "jf?r«<,  that  the  Act  of  the  Legislature 
of  the  State  of  Kansas,  under  which  said 
information  is  pretended  to  be  drawn,  to 
wit,  chapter  80  of  the  Session  Laws  of  1879, 
is  unconstitutional,  being  in  contravention 
of  §  16  of  article  2  of  the  Constitution  of  the 
State  of  Kansas :  secoml,  that  no  ofiFense  is 
charged  against  the  defendant  In  said  infor- 
mation  :  thirdy  that  neither  of  the  counts  of 
said  information  states  and  charges  an  of- 
fense against  the  laws  of  the  State  of  Kan- 
sas." The  court  sustained  the  motion,  and 
discharged  the  defendant,  and  the  State  of 
Kansas  appeals  to  this  court.  No  brief  for 
the  defendant  has  been  filed  in  this  court, 
but  from  the  plaintiff's  brief,  and  the  defend- 
ant's motion  to  quash,  we  can  probably  ob- 
tain a  correct  understanding  as  to  what  were 
the  grounds  upon  which  the  court  below 
quashed  the  information.  It  is  claimed,  as 
we  understand,  that  the  title  to  the  Act  is 
not  broad  enough  to  authorize  a  provision  in 
tlie  body  of  the  Act  creating  a  criminal  of- 
fense, or  prescribing  a  punishment  therefor. 
We  think  it  is.  State  v.  Barrett,  27  Kan. 
218,  and  cases  there  cited  ;  Ihtrein  v.  P&niions, 
84  Kan.  858.  The  offense  in  the  present  case, 
and  the,  punishment  therefor,  have  relation 
to  the  general  subject  contained  in  the  title 
to  the  Act,  which  is  the  registration  of  voters 
in  certain  cities,  and  such  offense  and  pun- 
isJiment  are  included  within  such  subject, 
within  the  meaning  of  the  Constitution. 
They  clearly  relate  to  the  registration  of 
voters. 

It  is  further  claimed,  as  we  understand, 
that  the  information  is  defective,  for  the  rea- 
son that  it  does  not  allege  any  criminal  in- 
tent on  the  part  of  the  defendant.  Of  course, 
a  crime  cannot  be  committed  unless  the  per- 
son committing  the  acts  supposed  to  consti- 
tute the  crime  entertains  a  criminal  intent, 
and  that  criminal  intent  must,  in  some  man- 
ner, be  averred  in  the  information  or  indict- 
ment, either  expressly  or  impliedly.  But 
when  the  commission  of  an  Act  is  made  a 
crime  by  statute,  without  any  express  refer- 
ence to' any  intent,  then  the  only  criminal 
intent  necessarily  involved  in  the  commis- 
sion of  the  offense  is  the  intent  to  commit 
the  interdicted  act,  and  in  such  a  case  it  is 
not  necessary  to  formally  or  expressly  allege 
such  intent,  or  any  intent,  but  simply  to  al- 


1891. 


EAi«aA8  y.  Bush. 


009 


lege  the  commission  of  the  act,  aud  the  in- 
tent will  be  presumed.  In  the  present  case, 
the  wrong  committed  was  the  registration  of 
the  name  of  J.  N.  Hanna  as  a  voter,  without 
his  appearing  in  person,  or  being  present, 
and  without  his  giving  his  name,  age,  occu- 
pation, or  place  of  residence.  In  such  a  case, 
all  that  is  necessary  is  simply  to  allege  the 
fact  that  the  defendant  so  registered  the  name 
of  Ilanna,  without  also  stating  that  he  so 
registered  such  name"  with  the  intent  to  so 
register  the  same.  It  is  alleged  in  the  in- 
formation that  the  defendant  ** unlawfully 
and  feloniously''  so  registered  the  same. 
Mr.  Bishop,  in  his  work  on  Criminal  Pro- 
cedure (vol.  1,  §  521),  uses  the  following 
language:  "Starkie  sa^s:  'To  render  a 
party  criminally  responsible,  a  vicious  will 
must  concur  with  the  wrongful  act.  But, 
though  it  be  universallv  true  that  a  man 
cannot  become  a  criminal  unless  his  mind  be 
in  fault,  it  is  not  so  general  a  rule  that  the 
guilty  intention  must  be  averred  upon  the 
face  of  the  indictment. '  For,  in  a  large  part 
of  the  crimes  the  vicious  will  appears,  prima 
facie,  in  the  act  itself;  hence  to  allege  sim- 
ply the  act  makes  the  required  prima  facie 
case,  and  any  non-concurrence  of  the  will 
therein  is  a  matter  of  defense. "  And  in  note 
f  to  the  same  section  he  uses  the  following 
language :  "  Where  the  act  is  in  itself  un- 
lawful, an  evil  intent  will  be  presumed, 
and  need  not  be  averred,  and,  if  averred,  is 
a  mere  formal  allegation,  which  need  not  be 
proved  by  extrinsic  evidence. " 

In  the  American  and  English  Encyclopedia 
of  Law  (vol.  4,  p.  681)  the  following  lan- 
guage is  used :  "  Where  the  Statute  contains 
nothing  requiring  acts  to  be  done  knowingly, 
and  the  acts  done  are  not  malum  in  m,  nor 
infamous,  but  are  merely  prohibited,  the 
offender  is  bound  to  know  the  law,  and  a 
criminal  intent  need  not  be  proved.  .  .  . 
The  intent  is  immaterial  where  the  Statute 
declares  it  a  misdemeanor  to  obstruct  a  pub- 
lic road.  When  the  Statute  does  not  make 
intent  an  element  of  the  crime,  intent  need 
not  be  alleged,  although,  under  general  prin- 
ciples, it  must  be  proved ;  and  it  is  held  that 
one  who  does  that  which  the  law  forbids  is 
presumed  to  have  had  the  criminal  intent.'' 
In  the  present  case,  we  think  the  criminal 
intent  was  impliedly  and  sufficiently  alleged 
by  the  allegations  setting  forth  and  averring 
the  commission  of  the  prohibited  acts. 

77i€  judgment  of  the  court  below  will  be  re- 
fjersedy  and  cause  remanded  for  further  pro- 
ceedings. 

All  the  Justices  concur. 

A  petition  for  rehearing  was  susequently 
filed,  in  support  of  which  Messrs.  E.  If. 
Smith  and  Redden  ft  Schnmacher,  for 

defendant  in  error,  contended : 

This  section,  examined  and  interpreted  in 
the  light  of  common  sense,  simply  means  that 
no  officer  shall  fraudulently  violate  the  pro- 
visions of  the  Act  regulating  the  registration 
of  voters.  To  hold  that  the  clerk  is  guilty 
under  the  admitted  facts  in  this  case  would 
be  such  a  harsh  construction  of  the  criminal 
law  that  its  enforcement  would  simply  be 
revolting.  Upon  referring  to  other  sections 
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of  the  Act  it  appears  that  if  the  clerk  is 
guilty  on  the  stated  facts  in  this  case,  every 
officer  in  the  city  is  equally  guilty ;  and  one 
half  of  the  city  officers  in  the  State  of  Kansas 
are  liable  to  prosecution  and  conviction  for 
the  violation  of  the  letter  of  the  law.  The 
statement  of  such  a  proposition  is  sufficient. 
See  4  Am.  &  Eng.  Encyclop.  Law,  §§  4-6, 
p.  679;  7  Crim.  L.  Rep.  p.  278,  article  by 
W.  F.  Elliott. 

Johnston,  J.y  on  October  10,  1891,  deliv- 
ered the  opinion  of  the  court : 

Upon  the  original  hearing  no  argument  or 
appearance  in  behalf  of  the  defendant  was 
made,  but  upon  this  application  for  a  re- 
hearing the  defendant  appears  by  his  counsel, 
and  insists  that  the  information  filed  against 
him  is  inadequate  in  its  averments,  and 
fatally  defective  in  not  charging  a  culpable 
intent.  It  is  stated,  in  substance,  that  he 
was  the  city  clerk  of  El  Dorado,  and  that  he 
unlawfully  and  feloniously  registered  J.  N. 
Hanna  as  a  qualified  voter,  when  Hanna  did 
not  appear  in  person,  or  was  not  present  in 
the  office  of  the  city  clerk,  giving  his  name, 
occupation,  and  place  of  residence,  as  the 
Statute  directs.  It  is  stated  that,  at  the 
hearing  of  the  motion  to  quash,  the  county 
attorney  informed  the  court  **  that  there  would 
be  no  effort  made  to  show  any  fraudulent 
intent  on  the  part  of  the  defendant  in  the 
simple  act  of  registering  J.  N.  Hanna,  who 
was  at  that  time  a  resident  and  otherwise  a 
legal  and  qualified  elector  in  the  City  of  El 
Dorado,  but  who  did  not  appear  in  person 
before  said  clerk  on  the  day  on  which  he  was 
registered. "  It  is  also  stated  that  the  district 
court  held  that  unless  "  the  defendant  b^  his 
act  intended  to  commit  some  wrong,  either 
in  registering  a  person  not  entitled  to  vote, 
or  intending  to  Injure  or  defraud  a  person 
with  a  right  to  vote  out  of  his  vote,  or  in- 
tending to  injure  or  defraud  some  candidate 
before  the  election,  the  defendant  would  not 
be  guilty  of  violating  the  law  ;"  and,  as  none 
of  these  things  were  contended  for  by  the 
prosecution,  the  motion  to  quash  was  sus- 
tained. 

It  is  earnestly  contended  that  it  was  not 
within  the  legislative  intent  to  punish  as  for 
felony  every  omission  or  failure  of  the  officers 
to  carry  out  the  minute  and  minor  details  of 
the  Registration  Act,  and  that,  although  the 
prohibition  of  the  Act  was  general  in  its 
terms,  it  fairly  embraced  only  the  mischiefs 
which  the  enactment  was  intended  to  prevent. 
It  is  therefore  urged  that  the  information 
should  contain  statements  showing  a  culpable 
intent  on  the  part  of  the  defendant  to  defeat 
the  obvious  purpose  of   the  statute,  or  alle- 

fations  of  some  acts  or  omissions  of  the 
efendant  of  a  substantive  character  neces- 
sarily resulting  in  the  wrong  or  injury  which 
the  Legislature  intended  to  suppress.  The 
writer  Serepf  is  now  inclined  to  think  that 
the  allegations  of  the  information  are  in- 
sufficient ;  but  the  majority  of  the  court  are 
of  opinion  that  the  language  of  the  charge, 
stating  that  the  act  was  unlawfully  and 
feloniouslv  done,  characterizes  it  as  a  crime, 
and  therefore  the  information  is  not  so  in> 
adequate  in  statement  as  to  be  fatally  defect- 
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iv«5.  The  court,  however,  does  not  decide, 
as  counsel  seems  to  think,  that  every  de- 
parture from  the  letter  of  the  Statute  comes 
within  its  prohibition  and  penalty,  and 
therefore  the  hardships  which  counsel  imag- 
ine will  result  from  the  enforcement  of  the 
Act  do  not  exist.  It  is  true  that  the  language 
of  section  15  is  sweeping  in  its  terms,  and. 
if  construed  with  literary  severity,  would 
embrace  the  slightest  departure  from  any 
direction  or  detail  which  the  Statute  con- 
tains, however  innocent  and  harmless  the  act 
or  omission  of  the  oi!icer  might  be.  It  is 
evident  from  the  provisions  and  penalty  of 
the  Act  that  such  was  not  the  purpose  of  the 
Legislature.  The  Act  is  a  general  one,  giv- 
ing specific  and  minute  directions  and  details 
as  to  the  preparation  for  and  the  regulation 
of  the  registration  of  voters  in  cities  of  the 
first  and  second  classes.  Minute  directions 
are  given  as  to  the  various  steps  to  be  taken, 
and  the  manner  thereof,  some  of  which  are 
very  important,  while  others  are  of  less  im- 
portance ;  and  at  the  end  of  the  chapter  it  is 
provided  that  if  any  officer  shall  neglect  or 
refuse  to  perform  any  act  required  by  the 
Statute,  and  in  the  manner  required  by  it, 
he  shall  be  guilty  of  a  felony,  and  punish^ 
by  confinement  and  hard  labor  in  the  peni- 
tentiary, as  well  as  to  forfeit  the  ofllce  which 
he  then  holds.  The  Legislature  doubtless 
intended  to  impose  upon  the  ofllcers  a  faith- 
ful observance  of  the  provisions  of  the  Act, 
with  a  view  of  carrying  out  its  purposes; 
but  it  will  hardly  be  contended  that  the 
Legislature  intended  to  visit  so  severe  a 
punishment  upon  an  officer,  free  from  any 
wron^  intent,  for  some  slight  departure  from 
an  unimportant  detail  of  the  law,  which  does 
not  and  cannot  operate  to  defeat  its  object. 
We  may  properly  look  at  the  mischief  pro- 
posed to  be  remedied,  and  to  some  extent  the 
severity  of  the  penalty  imposed  in  determin- 
ing the  true  legislative  intent  in  framing  the 
Act.  It  has  l^en  held  that  the  purpose  of 
the  Registration  Act  is  to  preserve  the  purity 
of  the  ballot-box  by  ascertaining  in  advance, 
by  proper  proofs,  who  are  entitled  to  vote  at 
an  election,  thus  securing,  ten  days  before 
the  election,  the  full  registry  of  all  persons 
entitled  to  vote,  which  registry  can  be  ex- 
amined and  scrutinized  by  any  interested 
party.     8tate  v.  Butts,  31  Kan.  537. 

Any  substantive  act  or  omission  of  an  officer 
which  appears  to  operate  to  defeat  this  pur- 
pose comes  within  the  prohibition  and  pen- 
alty of  the  Statute;  but  a  strict  compliance 
with  a  minor  detail  that  could  have  no  such 
effect  was  not  intended  to  be  punished  as  a 
felony.  For  instance,  the  Act  provides  that 
on  January  1st  of  each  year  the  mayor  and 
council  shall  procure  and  open  a  poll -book 
for  each  ward  in  the  city.  Would  the  inad- 
vertent omission  to  furnish  a  poll -book  until 
the  following  day  subject  these  offl^cers  to 
imprisonment  in  the  state  penitentiary?  The 
Statute  further  provides  that  the  poll -books 
shall  at  all  times  be  kept  in  the  office  of  the 
city  clerk.  If  the  clerk  should  take  one 
book  out  for  repairs  after  office  hours,  and 
return  it  in  time  for  the  opening  of  business 
the  next  morning,  would  he  be  liable  to  a 
felon's  punishment?  Again,  the  Act  requires  I 
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that  the  books  shall  be  open  at  all  times 
during  the  year,  except  for  ten  days  preced- 
ing the  election ;  hut,  it  will  not  be  con- 
tended that  the  clerk  must  keep  them  open 
during  the  night-time,  or  be  held  liable 
to  the  rigorous  penalties  of  the  Act.  This 
is  the  more  apparent,  for  another  section 
provides  for  registration  during  the  usual 
office  hours.  If  the  clerk,  as  a  matter  of 
courtesy  and  accommodation,  should  remain 
in  his  office  a  short  time  beyond  the  usual 
office  hours,  and  should  then  register  legal  1j 
qualified  voters,  would  he.  be  held  liable  to 
the  penalties  of  the  law.  He  is  required  to 
enter  the  names  of  the  persons  registered  in 
alphabetical  order;  but  if  he  should,  bj 
mistake,  fail  to  enter  a  name  in  that  order, 
he  would  hardly  be  guilty  of  felony,  al- 
though the  work  was  not  done  in  the  manner 
provided  in  the  Act.  It  is  also  provided  that 
no  person  shall  be  registered  unless  he  appear 
in  peison  at  the  city  clerk's  oflice,  and  apply 
to  be  registered :  but  if  a  qualified  voter 
who  was  an  invalid  was  driven  in  a  carriage 
to  the  city  clerk's  office,  but  was  unable  to 
enter  there,  and  should  call  the  city  clerk 
out  in  the  sti-ect,  or  should  chance  to  meet 
him  in  the  street,  and  there  apply  to  be  reg- 
istered, and  the  city  clerk,  knowing  that  he 
was  unquestionably  a  qualified  voter,  should 
register  him,  would  this  deviation  from  the 
strict  letter  of  the  Statute  be  within  the 
severe  penalties  provided  in  section  15?  We 
think  not.  These  and  many  other  like  acts 
and  omissions  are  within  the  letter  of  the 
Statute ;  but  manifestly  the  Legislature  did 
not  contemplate  that  such  acts  or  omissions 
should  be  punished  as  felonies.  A  departure 
from  some  directory  provision,  made  without 
fraudulent  intent,  and  which,  in  its  nature 
and  effect,  cannot  injure  anyone,  or  operate 
to  defeat  or  interfere  with  the  purpose  of  the 
Act,  cannot  be  regarded  to  have  been  in  the 
mind  of  the  Legislature  in  prescribing  the 
penalties  of  the  Act.  Although  such  depart- 
ure appears  to  be  within  the  strict  letter  of 
the  Act,  a  consideration  of  the  mischief  in- 
tended to  be  prevented,  the  remedy  pro- 
posed, and  the  punishment  provided,  indi- 
cate clearly  that  such  was  not  the  intention 
of  the  makers  of  the  Statute.  It  has  already 
been  held  that,  when  the  intention  of  the 
Legislature  can  be  discovered,  it  should  be 
sensibly  followed,  although  such  interpre- 
tation may  seem  contrary  to  the  letter  of  the 
Statute.  InUxdcaiing  Liquor  Queay  25  Kan. 
751,  762. 

The  motioti  far  a  rehearing  mU  be  denied. 

Horion,  Ch.  «A,  concurs. 

Valentine*   J.  : 

I  concur  in  overruling  the  motion  for  a 
rehearing,  but  I  do  not  wish  to  express  any 
opinion  upon  any  matter  not  involved  in  the 
consideration  of  this  question.  The  funda- 
mental question  to  be  considered  is  whether 
the  defendant's  motion  in  the  court  below  to 
quash  the  information  should  have  been  sus- 
tained or  not ;  and  as  to  when  informations 
may  be  quashed,  and  when  not,  see  the  case 
of  State  V.  Morrison,  46  Kan. . 

The  only  substantial  question  now  pre- 
sented is  whether  the  information  states  a 
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public  offense  as  against  the  defendant  or 
not.  Or,  in  other  words,  the  question  is  this : 
Where  a  criminal  information  states  and 
charges  everything  and  all  things  necessary, 
under  the  statutes,  to  constitute  a  public  of- 
fense, and  states  the  same  substantially,  and 
almost  literally,  in  the  language  of  the  Stat- 
ute defining  the  offense,  and  charges  that  the 
acts  of  the  defendant  constituting  the  offense 
were  committed  by  him  "unlawfully  and 
leloniously, "  does  such  an  information  state 
a  public  offense  or  not?  Or  perhaps,  in  still 
other  words,  the  question  is  this:  May  a 
person  unlawfully  and  feloniously  violate  a 
criminal  statute  without  being  guilty  of  any 
offense? 

In  the  case  of  Wong  v.  Astoria,  13  Or.  538, 
it  was  held  that  to  allege  that  an  act  was 
done ''willfully  and  unlawfully"  was  equiv- 
alent to  alleging  that  it  was  done  "know- 
ingly. "  In  the  case  of  Weimorpflin  v.  State, 
7  Biackf.  186,  195,  it  is  said,  amon^  other 
things,  as  follows:  **  'Feloniously'  is  sub- 
stituted for  it  [the  word  "unlawfully"]  in 
this  indictment,  and  is  not  tantamount  to  it, 
but  is  a  word  of  far  more  extensive  criminal 
meaning.  The  act  complained  of  could  not 
have  b^n  feloniously,  and  not  unlawfully, 
done. "  In  the  case  of  Carder  v.  State,  17  Inn. 
307,  it  is  said  "that  the  word  'feloniously,* 
in  the  connection  in  which  it  was  used  in  the 
indictment,  was  identical  in  its  import  with 
the  word  *  purposely. '  "  In  the  case  of  Com. 
V.  Adams,  127  Mass.  15,  17,  it  is  said :  "But 
the  allegation  that  the  defendant  maliciously 
and  feloniously  incited  and  procured  the 
principal  to  commit  the  felony  imports  that 
she  acted  with  an  unlawful  intent. "  In  the 
case  of  AUen  v.  Hundred  of  Kirton,  3  Wils. 
318,  it  is  said  as  follows :  "  Here  he  [the 
prosecutor]  has  alleged  in  his  declaration, 
and  proved  at  the  trial  to  the  satisfaction  of 
the  jury,  that  the  same  was  committed  and 
done  feloniously;  and  that  act,  which  was 
committed  feloniously,  was  certainly  done 


willfully,  unlawfully,  and  maliciously ;  for 
doing  an  act  feloniously  is  doing  it  malo 
animo,  viz.,  with  malice.  Therefore  Ser- 
geant Burland  concluded  that  the  declaration 
was  perfectly  right ;  and  of  that  opinion  was 
the  whole  court,  and  gave  judgment  for  the 
plaintiff."  In  Webster's  International  Dic- 
tionary it  is  said  that  the  word  "  felonious" 
means  "having  the  quality  of  a  felony ;  ma- 
lignant ;  malicious ;  villainous ;  perfidious  ; 
in"a  legal  sense,  done  with  intent  to  commit 
a  crime."  The  Encyclopaedic  Dictionary 
says  that  the  word  "  felonious"  means,  in  law, 
"of  the  nature  of  a  felony ;  done  with  delib- 
erate purpose  to  commit  a  crime. "  And  the 
word  "feloniously"  means,  inlaw,  "in  a  fel- 
onious manner ;  with  deliberate  intention  to 
commit  a  crime."  See  also  the  Imperial 
Dictionary  and  the  Century  Dictionary,  sub- 
stantially to  the  same  effect. 

Under  the  foregoing  authorities,  and  under 
the  allegations  of  the  information,  the  de- 
fendant did  all  that  was  necessary  to  be  done, 
under  the  statutes,  to  constitute  his  acts  a 
criminal  offense ;  and  as  he  did  the  same 
"unlawfully  and  feloniously,"  he  did  the 
same  "  with'intent  to  commit  a  crime.  (Web- 
ster, Int.  Diet.)  ;  or  "with  deliberate  inten- 
tion to  commit  a  crime"  (Encyclop.  Diet.). 
It  would  therefore  seem  that  the  information 
ought  to  be  held  to  be  sufilcient.  Can  a  per- 
son violate  a  criminal  statute  "with  deliber- 
ate intention  to  commit  a  crime,"  and  still  be 
innocent  and  blameless?  Where  a  statute 
prohibits  a  thing,  and  makes  the  doingt>f  the 
same  a  criminal  offense,  but  nevertheless  a 
party  does  such  thing,  and  does  it  "unlaw- 
fully and  feloniously,"  or,  in  other  words, 
does  it "  with  the  intent  to  commit  a  crime,  is 
he  still  innocent  and  blameless?  Will  it  be 
claimed  that  the  Statute  in  the  present  case 
is  a  bad  law,  and  that  the  Legislature  has  no 
right  to  pass  a  bad  law,  and  therefore  that 
the  same  should  be  annulled  by  the  courts? 
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Frederick  HABERMAN,  Beipt., 

V. 

John  O.  BAKUR.  Appt. 
(— .N.  Y ) 

1.  The  mere  fli^t  fhat  a  map  bearin^f  a 
prior  date  and  ■howinff  a  road  not 

meDtloned  in  a  deed  is  annexed  to  a  subsequent 
deed  l8  not  suiflcient  to  show  that  the  earlier  oon- 
veyanoe  was  made  with  reference  to  the  road. 

8«  A  coiiTeyaiice  of  land  bounded 
''alon^  a  certain  road  whioh  was  laid  out 
entirely  on  the  grrantor^sland,  but  on  the  margin 
thereof,  carries  the  fee  in  the  whole  roadbed. 

8*  I«and8  pnrehaeed  at  a  mort^^a^ 
sale  by  the  mortgagee'^ admtnlwtrator 
c  t.  a*  in  his  own  name  althougrh  held  by  him  in 
trust,  take  on  in  bis  hands  the  character  of  the 
mortgage  indebtedness  and  are  as  personalty  of 
which  he  can  convey  a  good  title  that  cannot  be 
disputed  by  the  mortgagee's  heirs. 


IS  L.  R.  A. 
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APPEAL  by  defendant  from  a  Judgment  of 
^he  General  Term  of  the  Superior  Court 
for  the  City  of  New  York,  affirming  a  Judg- 
ment of  the  Special  Term  in  favor  of  plaintiff 
in  an  action  brought  to  compel  specific  per- 
formance of  a  contract  to  purchase  real  estate. 
AfflpTied. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Robert  Stnr|^8»  with  Mesara.  Daly* 
Hoyt  A  Mason,  for  appellant: 

The  vendor  of  a  lot  carved  out  of  a  larger 
plot  owned  by  him  can  impose  no  servitude 
upon  the  lot  so  sold  in  favor  of  the  portion  re- 
tained by  him,  in  derogation  of  his  grant,  with- 
out an  express  reservation  in  the  grant. 

Stoat  V.  McDottgat,  30  N.  Y.  S.  R.  912;  Burr 
V.  MilU,  31  Wend.  290;  Oakley  v.  Stanley,  5 
Wend.  528. 

It  is  therefore  evident  that  Stillwell  had  no 
idea  of  conveyinfr  the  fee  in  this  roadbed  to 
Robert  L.  Bowne,  or  Charlton  or  Adams  for 
their  exclusive  use  and  enjoyment  as  against 
his  own  use,  or  that  of  the  purchasers  from  him. 
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The  coarto  will  not  extend  the  effect  of  a 
conveyance,  so  as  to  carry  title  to  the  centre 
lines  of  roads  adjoining  property  so  conveyed. 

BiaseU  v.  New  York  Cent  B.  Go.  28  N.  Y.  61; 
Perrin  v.  New  York  Gent,  R  (7d.  86  N.  Y.  120; 
Peo^Y,  GolgaU,  67  N.  Y.  512;  WhM%  Bank 
of  Buffalo  V.  NiehoU,  64  N.  Y.  66;  ^glieh  v. 
^Brennan,  60  N.  Y.  609;  Mott  v.  Mott,  68  N.  Y. 
246;  Kinge  County  F.  Ins.  Go.  v.  Stevens,  87 
N.  Y.  287;  Story  v.  New  York  Elev.  R.  Go.  90 
N.  Y.  161;  Husener  v.  Brooklyn  City  B.  Co.  96 
N.  Y.  16;  People  v.  Jones,  112  N.  Y.  697. 

Where  the  vendor  fails  to  show  he  has  a  mar- 
ketable title,  a  purchaser  will  not  be  compelled 
to  specifically  perform. 

ScliHver  v.  Sehriver,  86  N.  Y'.  684. 

Messrs.  Samuel  Untermyer  and  Moses 
Weinman*  for  respondent: 

The  intention  ana  effect  of  the  deeds  from 
Still  well  toBowne  and  Charlton  was  to  convey 
the  fee  of  the  property  in  the  Stillwell  Road 
and  the  fee  in  the  adjominghalf  of  the  Bloom- 
ingdale  Road. 

Be  Ladue,  118  N.  Y.  218;  Elliott,  Roads  & 
Streets,  1890. 

'  Concediner  it  to  be  true,  for  the  sake  of  ar^- 
ment,  that  after  the  conveyance  to  Bowne,  Still- 
well  laid  out  a  road  running  bIour  his  own 
property,  his  deed  to  Charlton  would  then  con- 
vey the  fee  of  the  entire  roadbed. 

Be  Bobbins,  84  Minn.  99;  laylor  v.  Arm- 
strong, 24  Ark.  102. 

Herman  Le  Roy  £dgar,  as  administrator 
with  the  will  annexed  of  William  Edgar,  de- 
ceased, foreclosed  the  mortgage  belonging  to 
the  estate.  Having  purchased  the  property  at 
the  sale,  he  would  be  deemed  to  have  purchased 
it  as  trustee  and  he  would  have  a  right  to  con- 
vey it  without  a  release  from  those  interested 
in  the  estate. 

Loekmany.  Beilly,  96  N.  Y.  64;  Valentine 
V.  Belden,  20  Hun,  687. 

Chray*  J.,  delivered  the  opinion  of  the 
court : 

In  this  action,  which  was  brought  to  com- 
pel the  defendant  to  perform  his  point  of  an 
agreement  with  plaintiff,  and  to  complete  his 
purchase  of  the  plaintiff's  land,  various  ob- 
jections to  the  plaintiff's  title  were  raised, 
and  have  been  more  or  less  discussed.  If  any 
of  them  are  substantial,  the  defendant  should 
not,  of  course,  be  compelled  to  accept  the 
title  tendered  by  plaintiff.  Whether  equity 
will  enforce  the  specific  performance  of  such 
contracts  is  a  matter  resting,  it  is  true,  in 
discretion ;  but  it  is  a  discretion  which  pro- 
ceeds, in  its  exercise,  upon  settled  rules,  and 
not  arbitrarily.  Where  the  case  is  one  in 
which  the  proceeding  is  against  the  purchaser 
at  a  judicial  sale,  to  compel  him  to  carry  out 
his  bid,  the  discretion  of  the  court  may  be 
influenced  differently  from  a  case  like  the 
present,  where  the  action  is  upon  the  private 
contract  of  the  parties.  But  this  is  just; 
for.  in  the  former  case,«the  bidder  is  war- 
ranted in  assuming,  not  only  that  the  title 
to  the  land  is  readily  marketable  but  also 
that  the  judgment  of  the  court  has  set  at  rest 
all  questions  which  might  reasonably  be 
raised  concerning  the  validity  of  the  title 
offered.  In  all  cases  I  suppose  that  the  qual- 
ity of  the  title  must  be  the  same ;  but  where 
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the  deliberate  convention  of  private  parties 
results  in  a  contract  for  the  sale  and  purchase 
of  lands,  the  matter  of  the  plaintiff's  right 
to  an  enforcement  of  that  contract  should  be 
considered  more  favorably ;  and  if,  notwith- 
standing all  the  legal  questions  raised  by  ob- 
jections, or  suggested  from  the  records,  the 
vendor  is  found  to  have  the  legal  title  to  the 
premises,  and  has  a  legal  right  to  convey, 
as  he  has  agreed,  performance  by  the  vendee 
must  be  decreed.  That  precise  rules  can  be 
laid  down,  to  be  observed  in  the  various 
cases,  where  the  object  is  to  compel  the  specif- 
ic performance  of  agreements  for  the  sale  and 
purchase  of  lands,  I  doubt,  and  their  neces- 
sity is  not  apparent.  "The  discretion  of 
courts  in  such  cases, "  to  cite  the  observation 
of  Lord  Eldon  in  White  v.  Damon,  7  Ves.  Jr. 
36,  and  which  Sir  John  Romilly,  master  of 
the  rolls,  quotes  in  Haywood  v.  dope,  26  Beav. 
140,  **mu8t  be  regulated  upon  grounds  that 
will  make  it  judicial. **  In  this  case  the  ob- 
jections relate  to  the  plaintiff's  title  to,  and 
right  to  convey,  certain  pieces  of  land,  which 
formerly  were  included  in  highways  since 
abandoned.  His  contract  was  to  sell  a  dis- 
tinct parcel  or  block  of  land  lying  between 
Eighty-Sixth  and  Eighty- Seventh  Streets, 
the  Boulevard,  and  Tenth  Avenue,  in  the 
City  of  New  York.  At  about  this  point,  an 
old  highway,  known  as  the  "  Bloomingdale 
Road,*^  skirted,  on  the  west,  the  lands  of 
which  this  block  is  a  oart,  and,  in  laying 
out  the  Boulevard,  the  old  highway  was  here 
mainly  taken  in.  From  the  Bloomingdale 
Road,  at  about  where  Eighty-Seventh  Street 
meets  the  Boulevard,  there  led  off  to  the 
eastward  a  way,  which  was  known  as  **  Still-. 
well's  Road'*  or  lane.  As  a  consequence  of 
the  alternation  of  lines,  caused  by  opening 
and  regulating  the  Boulevard,  Eighty- 
Seventh  Street,  and  Tenth  Avenue,  pieces  or 
gores  of  land  were  added  to  the  property  of 
the  plaintiff's  grantors,  to  form  the  present 
block,  to  whidi,  from  their  having  pre- 
viously constituted  parts  of  the  abandoned 
highways,  the  title  is  deemed  to  be  in  the 
heirs  of  Samuel  Stillwell.  Originally,  Sam- 
uel Stillwell  owned  the  farm  or  tract  of  land 
of  which  the  block  now  in  question  onoe 
formed  a  part,  and  the  lane  or  road  bearing 
his  name  was  built  by  him  for  purposes  <n 
convenience  of  access  for  himself  and  to  other 
adjoining  parcels  of  land  which  he  had  sold 
to  various  parties.  It  ran  wholly  upon  his 
own  lands  and  partly  upon  the  northerly 
margin  of  the  premises  in  question.  Fot 
some  distance  eastwardly  from  the  Blooming- 
dale  Road  the  land  on  the  other  or  northerly 
side  of  this  lane  belonged  to  other  owners. 
The  first  conveyance  miule  by  Stillwell,  in 
the  chain  of  this  title,  was  made  in  1808  to 
John  Charlton.  The  description  of  the  prem- 
ises conveyed  bounded  them  *' along  the 
Bloomingdale  Road,**  and,  where  they  ad- 
joined Stillwell 's  road,  "alone:  said  road 
.  .  .  to  the  Bloomingdale  Road."  By 
such  a  description  a  grantor  usually  is 
deemed  to  convey  the  fee  of  the  soil  to  the 
center  of  the  road,  where  it  is  the  dividing 
line  between  properties.  In  the  absence  en 
some  express  reservation  by  a  nuntor  of  his 
property  in  a  road,  such  as  would  be  implied 
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where  an  easement  over  it  was  alone  granted, 
and  the  description  ran  to  and  alone  the  side 
of  it,  as  it  was  in  Jackson  v.  Hathaway^  15 
Johns.  447,  or  later,  in  the  case  of  Mott  y. 
Mott,  68  N.  Y.  246,  a  conveyance  of  lands, 
generally  hounded  as  along  or  upon  a  road, 
will  convey  the  fee  to  its  center.  See  Jack- 
ton  V.  Hathawap,  supra. 

A  recent  decision  of  this  court,  in  its  sec- 
ond division,  made  with  repsect  to  another 
part  of  Still  well's  property,  has  settled  this 
question  of  what  passed  of  this  private  road, 
in  the  case  of  a  grantee  of  land  adjoining, 
and  where  the  description  of  the  grant  was 
'^ along  the  lane  of  said  Stillwell,  intended 
for  a  road, "  etc.  It  was  held  that,  under  the 
deed,  the  fee  of  the  soil  was  granted  to  the 
center  of  the  road  when  built.  Me  Ladue^ 
.  118  N.  Y.  218.  To  complete  the  title  to  all 
of  Still  well's  road,  the  plaintiff  attempts  to 
deduce  a  title  to  the  further  half  through 
the  original  conveyance  of  lands  made  by 
Stillwell  to  R.  L.  Bowne  in  November,  1795, 
which  comprised  a  tract  extending  from  the 
Bloomingdale  Road  eastwardly,  and  alone 
the  land  subsequently  laid  out  and  used 
as  a  lane.  In  this  deed  there  was  no  ref- 
erence  to  any  road,  and  the  only  ground 
for  presuming  anything  with  regard  to  its 
dedication  or  existence  at  that  time  was  that, 
in  a  conveyance  of  other  parts  of  Stillweirs 
property,  subsequent  in  time  to  Bowne 's,  a 
map  annexed  thereto  showed  this  lane  laid 
out.  As  this  map  bore  a  date  earlier  than 
that  of  the  deed  to  Bowne,  the  plaintiff  areues 
that  Bowne 's  conveyance  must  have  been 
with  reference  to  the  road  as  shown  thereby. 
.1  think,  however,  that  such  an  inference  is 
hardly  permissible  from  the  mere  fact  of  the 
date.  Something  further  was  required  as 
proof  concerning  the  map,  or  of  the  laying 
out  of  the  road,  in  order  to  ingraft  upon  the 
grant  to  Bowne  anv  such  additional  right  of 
property.  But  it  is  not  necessary  to  depend 
upon  that  line  of  argument  in  aid  of  the 
plaintiff's  title  to  the  land  formerly.comprised 
within  the  abandoned  highways.  From  the 
proofs,  I  think  we  must  assume  that  Stillwell 
conveyed  to  Bowne  with  no  reference  to  this 
lane. 

The  Question,  then,  is  whether,  as  the  road 
was  laia  out  upon  Stillweirs  lafid,  a  title  in 
fee  to  the  whole  roadbed  did  not  pass  to 
Charlton,  or  his  grantees,  subject  only  to  any 
easements  in  its  use  as  a  road.  This  question, 
I  think,  must  be  answered  in  the  affirmative. 
That  any  property  in  the  northerly  half  of 
the  road  should  have  remained  in  Stillwell 
or  his  heirs  would  require  the  support  of 
some  presumption,  bearing  upon  his  inter- 
ests, or  relating  to  some  necessity  in  fact, 
the  elements  for  which,  I  think,  we  cannot 
find.  The  only  interest  in  the  lane,  or  in  its 
maintenance  as  such,  was  possessed  bv  Still - 
well's  erantees.  He  had  parted  with  all  of 
his  land  bordering  on  the  lane.  The  natural 
presumption,  ana  one  which  seems  to  flow 
from  the  established  rules,  would  be  that, 
in  bounding  his  grant  to  Charlton  alone  this 
highway,  Stillwell  had  conveyed  his  fee  in 
the  roadbed.  Where  the  highway  divides  two 
properties,  the  owner  of  each  abutting  piece 
is  presumed  to  own  to  the  center  of  the  way. 
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The  presumption  is  based  on  the  idea  that  the 
adjacent  owners  originally  contributed  the 
land  for  the  road,  and  this  presumption  as- 
sumes that  nothing  militates  against  it  in  the 
facts  of  ownership.  But,  if  the  grant  of  the 
abutting  property  went  only  to  the  side  of 
the  road,  or  the  public  authorities  are  vested 
with  the  right  to  the  soil  of  the  street,  the 
presumption  cannot  exist.  Dunham  v.  Wil- 
liams, 87  N.  Y.  251. 

Where  the  highway  has  been,  as  in  the 
present  case,  wholly  made  from  and  upon  the 
margin  of  the  grantor's  land,  his  subsequent 
grant  of  the  adjoining  land  should  be  deemed 
to  comprehend  the  fee  in  the  whole  roadbed, 
upon  the  same  principle  that  exists  for  giv- 
ing the  fee  to  the  center  in  the  other  cases. 
The  erantor  should  be  presumed  to  have  in- 
tended by  his  conveyance  the  full  investiture 
of  the  grantee  with  all  appurtenant  property 
rights  m  the  highways.  What  other  inten- 
tion could  be  consistently  supposed? 

In  the  early  case  of  Jackson  v.  Hathaway, 
supra,  it  was  observed  that  there  was  reason 
for  intending  that  the  parties  to  a  conveyance 
of  property  bounded  along  or  upon  a  highway 
meant  to  the  middle  of  the  highway.  Would 
there  not  be  equally  reason  for  the  legal  in- 
tendment that  they  meant  the  whole  high- 
way, where  it  was  the  property  of  the  grantor 
in  its  entirety?  Can  we  suppose  an  intention 
in  the  erantor  to  reserve*  to  himself,  or  to  his 
heirs,  the  fee  in  half  of  the  highway?  I 
think  not.  As  to  the  grantor,  the  control 
and  beneficial  use  of  the  road  have  ceased  to 
be  of  importance;  but  to  the  grantee  they 
must  be  important,  if  not  essential,  for  many 
patent  reasons. 

The  case  of  BisseU  v.  New  York  Cent,  R,  Co. , 
28  N.  Y.  61,  though  applied  to  a  case  where 
the  question  of  title  related  to  only  half  of 
the  street,  is  authority  for  the  proposition 
that  there  is  no  reason  to  infer  an  intention 
in  the  grantor  to  withhold  his  property  in, 
or  title  to,  the  land  covered  by  the  highway, 
after  parting  with  all  his  right  and  title  to 
the  adjoining  land. 

Our  attention  has  been  directed  to  several 
cases  in  the  courts  of  other  States  where  this 
Question  has  been  discussed  and  similarly 
decided,  and  in  some  of  them  the  reasoning 
is  upon  the  authority  of  BisseU  v.  New  York 
Cent.  B.  Co.  supra.  See  Be  BobMns,  84  Minn. 
99,  and  Taylor  v.  Armstrong,  24  Ark.  102, 
and,  as  well,  Watrotts  v.  Southtoorth,  5  Conn. 
805 ;  Chaplin  v.  Pindleton,  18  Conn.  28. 

I  am  therefore  of  the  opinion  that,  under 
Stillwell's  grant  to  Charlton,  the  ownership 
of  the  soil  of  Stillwell  road,  where  adjacent 
to  the  property  granted,  passed  to  the  grantee 
as  a  parcel  of  the  grant.  So  long  as  the  road 
was  required  as  such,  and  an  easement  had 
been  acquired  by  the  public,  the  ownership 
of  its  soil  may  have  been  subjected  to  the 
use.  But  when,  after  the  year  1846,  the 
public  easement  Ind  been  abandoned,  and 
the  highway  ceased  to  exist,  the  land  com- 
prising it  reverted  to  primary  conditions  of 
ownership  and  of  use,  and  t>ecame  a  parcel 
of  the  adjoining  property,  from  which  it 
was  taken  originally.  The  fee  in  the  land 
of  Stillweirs  lane  fclein^  in  the  plaintiff,  and 
because  of  the  description  of  the  grant  as  to 
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the  Bloomingdale  Road,  questions  as  to  the  | 
title  to  the  gore  produced  by  the  change  in 
the  westerly  line  of  the  tract  by  the  laying  out 
of  the  new  Boulevard  are  disposed  of.  The 
ownership  of  the  land  in  the  lane  carried  the 
fee  to  the  center  of  the  Bloomingdale  Road 
opposite  to  the  lane,  and  that,  with  the 
description  along  the  Bloomingdale  Road, 
comprehended  the  gore  in  question.  In  1847, 
Eighty -Sixth  Street,  but  not  Eighty- Seventh 
Street,  having  been  theretofore  legally  opened 
and  in  use,  an  airreement  as  to  a  division  of 
lands  was  made  between  John  Adams,  then 
in  possession  of  the  property  composed  of  the 
block  in  question,  and  Herman  Le  Roy 
Edgar,  in  whom  had  become  vested  the  legal 
title  to  the  lands  north  of  StillwelTs  Road. 
The  eflfect  of  that  agreement  was  to  make  the 
south  side  of  Eighty- Seventh  Street,  subse- 
quently opened,  from  the  Boulevard  to  Tenth 
Avenue,  2^0  tanto  a  division  line  between 
their  properties.  But  the  appellant  inter- 
poses  certain  objections  as  to  the  title  of  Le 
Koy  Edear,  and  affecting  his  right  to  con- 
clude other  interests  in  the  land  by  such  an 
agreement.  After  Bowne  had  acquired  the 
title  to  the  tract  of  land,  of  which  a  portion 
bordered  upon  the  north  side  of  Still  well's 
Road,  he  mortgaged  the  same  in  1809  to 
William  Edgar,  as  security  for  the  repayment 
of  a  loan.  Upon  a  sale  decreed  in  proceed- 
ings instituted  after  the  mortgagee's  death  to 
foreclose  the  mortgage,  the  premises  were 
purchased  by  Herman  Le  Roy  Edgar  in  his 
individual  name.  He  was,  however,  at  the 
time,  the  administrator  with  the  will  annexed 
of  William  Edgar,  the  deceased  mortgagee, 
and  it  is  arguea  that  he  acquired  the  title  to 
the  premises  purchased  in  the  capacity  of 
trustee  for  those  interested  in  the  testator's 
estate,  and  that  releases  were  needed  to  cut 
off  their  interests.  The  point  is  not  tenable, 
however,  for  though  it  is  true  that  he  held 
the  property  in  trust,  nevertheless  the  prem- 
ises so  acquired  took  on  the  character  of  the 
mortgage  indebtedness,  and  were  as  person- 
alty in  the  administrator's  hands,  which  he 
could  dispose  of  and  was  liable  to  account 
for  as  such.  The  case  of  Lockinan  v.  Btillp, 
95  N.  Y.  64,  71,  is  sufflcientlv  in  point  as  to 
this.  In  that  case  it  was  held  that  whether 
the  executors  took  a  deed  in  their  names  as 
such  executors,  or  in  their  individual  names, 
was  immaterial.  The  testator's  heirs  could 
take  no  direct  interest  in  the  land  so  pur- 
chased, and  could  not  dispute  the  title  of  a 
purchaser  from  the  executors ;  and  this  would 
be  so,  it  was  said,  even  though  no  power  of 
sale  might  be  contained  in  the  will. 


Another  objection  raised  by  the  appellant 
is  that  the  mortgagee,  Edgar,  had  taken  pos- 
session and  had  become  seised  of  the  prop- 
erty by  title,  which  descended  to  his  heirs, 
and  was  not  affected  by  the  mortgage  fore- 
closure. The  point  is  not  discussed,  and 
does  not  seem  serious.  It  need  be  but  briefly 
adverted  to  in  answer.  It  seems  to  me  to  be 
sufficient  to  say  that,  while  it  is  true  that 
the  mortgagee  went  into  possession  of  the 
mortgaged   premises,    the    possessory   right 

fained  thereby  was  to  satisfy  the  niortgage 
ebt  out  of  the  property  mortgaged.  Had 
the  debt  been  paid  before  any  adverse  title 
had  been  gained,  the  possessory  right  would 
have  ceased,  and  the  mortgagor  would  have 
been  entitled  to  repossess  himself  of  the 
property.  But  upon  the  foreclosure  of  the 
mortgage  by  the  executor  of  the  mortgagee, 
it  not  only  appeared  that  Bowne,  the  mort- 
gagor, had  regained  possession  of  the  mort- 
gaged premises  within  18  years  of  the  time 
that  his  mortgagee  had  entered,  but  all  claims 
to  any  interest  therein  were  expressly  waived, 
except  for  the  amount  due  upon  the  bond  and 
mortgage.  Further  than  this,  it  is  to  lie 
observed  that  it  was  found  as  a  fact  by  the 
trial  court  that  the  devisees  of  William 
Edgar,  Jr.,  to  whom  Edgar,  Sr.,  the  mort- 
gagee, had  bequeathed  and  devised  his  resid- 
uary estate,  in  which  were  comprehended  the 
mortgage  interests  in  question,  had  conveyed 
all  their  right,  title,  and  interest  to  the  gran- 
tee, Herman  Le  Roy  Edgar.  As  that  grant 
conveyed  the  lands,  which  included  the 
premises  in  question,  by  boundaries  as  re- 
arranged under  the  agreement  of  division 
between  said  Edgar  and  Adams,  the  plain- 
tiff's predecessor  in  interest,  any  possible 
claims  outstanding  in  William  Edgar,  Jr's, 
devisees  were  relinquished,  and  their  con- 
veyance quieted  all  questions  as  to  any  land 
which,  by  the  rectangulation  of  the  line  of 
the  south  side  of  Eighty- Seventh  Street, 
would  be  left  between  it.  the  westerly  side 
of  Tenth  Avenue,  and  the  north  line  of 
what  wiis  the  old  Still  well  lane. 

I  have  discussed  those  objections  which 
seemed  to  mc  to  offer  any  legal  question 
requiring  an  expression  of  opinion,  and  I 
think  neither  they,  nor  any  others,  are  ma- 
terial, or  disclose  any  flaw  in  the  plaintiff's 
title.  The  appellant,  therefore,  should  be 
compelled  to  perform  his  contract. 

The  judgment  sfumld  he  affirmed^  with  eotU, 

All  concur,  except  Finch* «/.,  absent. 


NEBRASKA  SUPREME  COURT 


John  T.  BRESSLER,  Plff,  in  Err,, 

V. 

WAYNE  COUNTY. 

( Neb ) 

^i.   The  owner  of  national  bank  stock, 

*Head  notes  by  Nobval,  J, 


in  listiniT  his  shares  ;f or  taxation,  is  not  entitled 
to  deduct  his  bona  fide  indebtedness  from  the 
value  of  such  shares  of  stock. 

8.   The  decision  on  the  former  hearin^p 

of  the  case,  reported  in  26  Neb.  468,  is  overruled. 

(September  16, 1881.) 


NOTS.— Toxotfon  of  national  bank  stock, 
Tbo  authority  of  the  States  to  tax  the  shares  of 
ntttional  banlE  stock  is  derived  wholly  from  the 
18  L.  R.  A. 


Act  of  Congrress  permitting  it.  Without  the  con- 
sent of  Congress  such  bank-stock  shares  cannot  be 
taxed  by  state  authority.    MoCuUoch  v.  Maryland, 
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ERROR  to  the  District  Court  for  Wayne 
OouDt]^  to  reviev^  a  judgment  in  favor  of 
defendant  in  a  proceedins^  brought  to  compel 
the  correction  of  plaintiff's  tax  assessment  by 
allowing  him  a  deduction  for  debts  owed  by 
him.    A  firmed. 

A  decision  was  reached  in  this  case  and  an 
opinion  handed  down  at  the  January  Term, 
1889,  which  reversed  the  judgment  below  and 
IS  reported  in  25  Neb.  468.  A  rehearing  was 
subsequently  aranted,  after  which  the  opinion 
given  herewith  was  handed  down. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Northmp  &  Welch  for  plaintiff 
in  error. 

Messrs,  William  Leese,  Aity-Oen.,  and 
J.  D.  King^  for  defendant  in  error. 

Norral*  /.,  delivered  the  opinion  of  the 
court: 

This  case  is  on  rehearing,  the  opinion  be- 
ing reported  in  25  Neb.  468.  The  question 
involved  is  the  right  of  the  owner  of  shares 
in  a  national  bank,  having  no  other  credits 
or  moneyed  capital,  to  have  deducted,  in  the 
assessment  and  taxation  of  such  shares,  his 
bona  fide  debts.  On  the  former  hearing  it 
was  held  that,  under  section  5219  of  the  Re- 
vised Statutes  of  the  United  States,  he  was 
entitled  to  such  deduction.  Said  section 
6219  permits  state  taxation  of  the  shares  of 
stock  in  national  banks,  subject  only  to  two 
restrictions:  firsts  "that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State ;"  and,  second, 
*^  that  the  shares  of  any  national  banking  as- 
sociation, owned  by  nonresidents  of  any 
State,  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere. " 


The  second  limitation  is  not  important  in 
this  case,  but  it  is  claimed  that  by  not  al- 
lowing bona  fide  debts  to  be  deducted,  in  the 
assessment  of  shares  in  national  banks,  the 
State  thereby  places  a  higher  burden  of  tax- 
ation upon  money  invested  in  national  banks 
than  is  imposed  upon  other  moneyed  capital, 
and  therefore  contravenes  the  first  restriction 
imposed  by  Congress  in  the  section  above  re- 
ferred to.  The  Supreme  Court  of  the  United 
States  has  in  many  cases  considered  and  con- 
strued the  provisions  of  the  Act  of  Congress 
which  limit  the  power  of  the  States  in  the 
taxation  of  national  bank  shares.  A  refer- 
ence to  some  of  these  decisions  will  aid  in 
the  determination  of  the  question  involved 
in  this  case. 

In  PeopU  V.  Weater,  100  U.  S.  589,  25  L. 
ed.  705,  it  is  held  that  the  Statute  of  the 
State  of  New  York,  which  permits  a  tax- 
payer, in  listing  his  property  for  taxation, 
to  deduct  the  amount  of  his  debts  from  the 
valuation  of  all  his  personal  property,  in- 
cluding moneyed  capital,  except  his  bank 
shares,  is  in  conflict  with  the  Act  of  Con- 
gress, in  that  shares  of  national  banks  are  re- 
quired to  be  assessed  higher  in  proportion  to 
their  real  value  than  other  moneyed  capital 
in  the  hands  of  citizens  of  the  State  is  val- 
ued for  taxation.  It  is  further  held  that  the 
rule  of  uniformity  in  the  taxation  of  such 
shares  applies  to  the  valuation  of  the  shares, 
as  well  as  to  the  ratio  of  percentage  laid  on 
such  valuation.  To  the  same  effect  is  Albany 
County  Suprs.  v.  Stanley,  105  U.  S.  305,  26 
L.  ed.  1044. 

In  Pelton  v.  Commercial  Nat.  Bank,  101  U. 
S.  148,  25  L.  ed.  901,  it  is  held  that  where  a 
state  statute  provides  for  the  valution  of  all 
moneyed  capital  for  taxation  at  its  true  value, 


17  U.  S.  4  Wheat.  816,  4  L.  ed.  579;  Osborn  v.  Bank  of 
United  States,  22  U.  S.  9  Wheat.  788,  6  L.  ed.  204; 
Weston  V.  Charleston,  27  U.  8. 2  Pet.  449.  7  L.  ed. 
481:  People  v.  Weaver.  100  U.  8.  588-643,  25  L.  ed.  705, 
706. 

The  proTislon  of  the  National  Bank  Law,  that 
state  taxation  on  the  shares  of  the  banks  shall  not 
be  at  a  greater  rate  than  is  assessed  on  other  mon- 
eyed capital  in  the  hands  of  citizens  of  ithe  State, 
has  reference  to  the  entire  process  of  assessment 
and  includes  the  valuation  of  the  shares  as  weU  as 
the  ratio  of  percentagre  charged  on  such  valuation. 
People  V.  Weaver,  100  U.  8.  539,  26  L.  ed.  705. 

It  could  not  have  been  the  Intention  of  Concrreas 
to  exempt  bank  shares  from  taxation  because  some 
moneyed  capital  was  exempt.  Hepburn  v.  School 
Directors  of  Carlisle,  90  U.  8.  28  Wall.  480, 28  Ju  ed. 
112. 

The  subject  was  further  considered  ln!the  case  of 
Adams  v.  Nashville,  95  U.  8.  19,;24  L.  ed.  869.  One 
of  the  questions  in  that  case  had  reference  to  an 
exemption  from  taxation  by  state  authority  of 
bonds  issued  by  a  municipal  corporation  in  the 
hands  of  individuals.  It  was  held  that  the  exemp- 
tion did  not  invalidate  the  assessment  upon  the 
shares  of  national  banks. 

DiscriminaJtion  in  favor  of  other  moneyed  capital 
inhibited. 

The  Act  of  Confrreas  was  not  intended  to  curtail 
the  state  power  on  the  subject  of  taxation.  It  sim- 
ply required  that  capital  invested  in  national 
banks  should  not  be  taxed  at  a  greater  rate  than 
like  property  similarly  invested.  By  the  modiH- 
oation  of  the  Act  of  1864  by  the  Act  of  February  10, 

18  L.  R.  A. 


1868,  it  was  Intended  to  provide  that  the  validity  of 
the  state  tax  was  hereafter  to  be  determined  by  the 
inquiry  whether  it  was  at  a  greater  rate  than  was 
assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens.  Boyer  v.  Boyer,  118  U.  8. 
681,  28  L.  ed.  1088. 

Although,  for  the  purpose  of  taxation,  the  state 
statutes  provide  for  the  valuation  of  all  moneyed 
capital,  including  shares  in  national  banks,  at  the 
true  cash  value,  yet  If  the  tax  officers  systematical- 
ly and  intentionally  valued  the  shares  at  their  full 
value,  while  other  moneyed  capital  was  assessed  at 
far  leas'than  its  actual  value,  such  assessment  was 
in  violation  o(  the  Act  of  Congress.  Pelton  v.  Com- 
mercial Nat.  Bank.  101  U.  S.  148, 26  L.  ed.  901.  To 
the  same  effect  is  the  decision  in  Cummings  v.  Mer- 
chant's Nat.  Bank,  101  U.  8. 158, 26  L.  ed.  903. 

In  the  case  of  Hepburn  v.  School  Directors  of 
Carlisle,  90  U.  8. 28  Wall.  480, 23  L.  ed.  112,  it  was  de- 
cided to  be  competent  for  the  State  to  value,  for 
taxation,  shares  of  stock  in  a  national  bank  at  their 
actual  valne,  even  if  in  excess  of  their  par  value, 
provided  thereby  they  were  not  taxed  at  a  greater 
rate  than  was  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the  State. 

When  national  bank  shares  had  been  assessed  at 
their  full  value,  while  all  other  property  in  the 
State  was  only  assessed  at  from  thirty  to  forty  per 
cent  of  Its  real  value,  the  court  held  that  the  assess- 
ment was  illegal,  and  that  the  bank  in  Its  corporate 
capacity  was  a  proper  party  complainant.  Mer- 
chants Nat.  Bank  of  Toledo  v.  Cumming,  Thomp. 
Nat  Bank  Cas.  926;  Morse,  Banks  &  Banking,  687. 

But  a  court  of  equity  will  not  restrain  the  collec- 
tion of  a  tax  upon  the  shares  of  a  national  bank 
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Sett., 


including  shares  of  the  national  banks,  and 
the  taxing  officers  intentionally  assess  such 
shares  at  their  actual  valuation,  while  other 
moneyed  capital  was  assessed  far  below  its 
real  value,  such  assessment  of  national  bank 
stock  was  in  violation  of  section  5219  of  the 
Revised  Statutes. 

In  EramviUe  Nat.  Bank  v.  Britton,  105 
U.  S.  822,  26  L.  ed.  1058,  it  is  ruled  that 
under  the  Statute  of  Indiana,  which  allows 
deductions  of  bona  fide  debts  to  be  made  from 
all  credits,  in  listing  the  same  for  taxation, 
the  assessing^  of  national  bank  shares,  with- 
out permitting  the  shareholders  tiO  deduct 
from  the  value  the  amount  of  his  bona  fide 
debts,  is  a  discrimination  forbidden  by  Con- 


In  the  more  recent  case  of  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  188,  80  L.  ed. 
895,  the  court,  in  an  able  and  exhaustive 
opinion,  construed  the  meaning  of  the  words 
"^  other  moneyed  capital,  **  as  used  in  the  Act 
of  Congress.  We  quote  from  the  opinion : 
"The  key  to  the  proper  interpretation  of 
the  Act  of  Congress  is  its  policy  and  purpose. 
The  object  of  the  law  was  to  establish  a 
system  of  national  banking  institutions  in 
order  to  provide  a  uniform  and  secure  cur- 
rency for  the  people,  and  to  facilitate  the 
operations  of  the  treasury  of  the  United 
States.  .  .  .  The  main  purpose,  there- 
fore, of  Congress,  in  flxinff  limits  to  state 
taxation,  on  investments  in  the  shares  of 
national  banks,  was  to  render  it  impossi- 
ble for  the  State,  in  levying  such  a  tax,  to 
create  and  foster  an  unequal  and  unfriendly 
competition,  by  favoring  institutions  or  in- 
dividuals carrying  on  a  similar  business,  and 
operations  and  investments  of  a  like  charac- 


ter. The  language  of  the  Act  of  Congress  la 
to  be  read  in  the  light  of  this  policy.  Ap- 
plying his  rule  of  construction,  we  are  led, 
m  the  first  place,  to  consider  the  meaning  of 
the  words  'other  moneyed  capital,'  as  used 
in  the  Statute.  Of  course  it  includes  shares 
in  national  banks ;  the  use  of  the  word  'other* 
requires  that.  If  bank  shares  were  not 
moneyed  capital,  the  word  'other'  in  this 
connection  would  be  without  significance. 
But  'Ynoneved  capital'  does  not  mean  all  cap- 
ital the  value  of  which  is  measured  in  terms 
by  money.  In  this  sense,  all  kinds  of  real 
and  personal  property  ^ould  be  embraced  by 
it,  for  they  all  have  an  estimated  value  as 
the  subjects  of  sale.  Neither  does  it  neces- 
sarily include  all  forms  of  investment  in 
whidi  the  interest  of  the  owner  is  expressed 
in  money.  Shares  of  stock  in  railroad  com- 
panies, mining  companies,  manufacturing 
companies,  and  other  corporations  are  repre- 
sented by  certificates  showing  that  the  owner 
is  entitled  to  an  interest,  expressed  in  money 
value,  in  the  entire  capital  and  property  of 
a  corporation  ;  but  the  property  oi  a  corpora- 
tion which  constitutes  its  invested  capital 
may  consist  mainly  of  real  and  personal  prop- 
erty, which,  in  the  hands  of  individuals,  no 
one  would  think  of  calling  moneyed  capital ; 
and  its  business  may  not  consist  in  any  kind 
of  dealing  in  money,  or  commercial  repre- 
sentatives of  money.  So  far  as  the  policy  of 
the  government  in  reference  to  national  banks 
is  concerned,  it  is  indifferent  how  the  State 
may  choose  to  tax  such  corporations  as  those 
just  mentioned,  or  the  interest  of  individuals 
in  them,  or  whether  they  should  be  taxed  at 
all.  .  .  .  The  business  of  banking,  as 
defined  by  law  and  custom,  consists  in  the 


because  a  state  statute  does  not  set  forth  in  expresB 
terms  that  there  shall  be  no  greater  asseasmeDt 
upon  national  banks  located  within  the  State  than 
upon  the  state  banks.  First  Nat.  Bank  v.  Douglas 
County,  8  Dili.  880. 

CapHaX  BUKk  not  tasMbU. 

Tbe  capital  of  a  national  bank  is  not  taxable  by 
the  dtate.  National  C!omnierclal  Bank  v.  Mobile, 
82  Ala.  806;  New  Fork  v.  Oomrs.  of  Taxes,  71  U.  8. 
4  Wall.  M4, 18  L.  ed.  844;  Bradley  v.  Illinois,  71  U.  B. 
4  Wall.  460, 18  L.  ed.  488;  Salt  Lake  aty  Nat.  Bank 
V.  Golding,  2  Utah,  1;  Sumter  County  v.  National 
Bank  of  Gainesville,  68  Ala.  464;  First  Nat.  Bank  v. 
Douglas  County,  3  DHL  880. 

Capital  stock  as  such  cannot  be  assessed.  The 
only  way  stock  can  be  reached  is  by  aseenment  of 
the  different  shares  of  stockholders  (Collins  v.  Chi- 
cago, 4  Bias.  472),  and  an  assessment  on  the  shares 
in  gross  against  the  bank  is  not  authorized  and  is 
illegal.  National  Commercial  Bank  v.  Mobile,  82 
Ala.  284. 

A  bank  is  not  liable  to  taxation  on  its  capital  un- 
der a  statute  which  requires  owners  of  property  to 
return  it  for  taxation  (Waco  Nat.  Bank  v.  Rogers, 
61  Tex.  006;  State  v.  Newark,  40  N.  J.  L.  868:  Waite 
V.  Dowley.  94  U.  S.  687,  27  L.  ed.  181;  Sumter  County 
V.  National  Bank  of  Gainesville,  62  Ala.  468;  Van 
Allen  V.  Nolan,  70  U.  S.  8  Wall.  684, 18  L.  ed.  284);  al- 
though it  is  the  owner  of  all  the  property  of  the 
corporation,  real  and  personal  (Van  Allen  v.  No- 
lan and  Sumter  County  v.  National  Bank  of 
Gainesville,  supra);  and  it  is  not  liable  for  either 
state  or  municipal  taxes  on  the  shares  of  stock  not 
owned  by  it,  but  owned  by  individual  stockholders. 
13  L.  R,  A. 


Waco  Nat.  Bank  v.  Rogers,  61  Tex.  606;  1  Desty, 
Taxn.877. 

In  Minnesota  a  state  statute  requiring  all  the 
shares  of  a  national  bank  to  be  asaessed  and  taxed 
at  their  actual  tax  value,  without  any  deduotioo 
on  account  of  tbe  real  property  held  by  the  bank« 
and  in  which  a  portion  of  its  capital  is  invested, 
does  not  authorise  the  taxation  of  real  propertgr, 
eo  nomine  lawfully  owned  and  used  as  a  place  for 
the  transaction  of  its  business,  for  tax  acts  are  pre- 
sumed not  to  impose  a  doable  burden.  Rice  Coun- 
ty Comrs.  V.  atizeos  Nat.  Bank  of  Faribault,  23 
Mhin.280. 

In  New  Jersey,  to  the  extent  that  the  oaplul  Is 
invested  in  the  securities  of  the  federal  govern- 
ment, it  is  beyond  the  power  of  tbe  States  to  tax  it 
as  against  the  corporation,  for  the  reason  that  tax- 
ation in  that  instance  would  be  indirectly  a  tax 
upon  the  credit  and  securtdes  of  the  government. 
State  V.  Newark,  80  N.  J.  L.  880;  First  Nat.  Bank  of 
Louisville  v.  Kentucky,  78  U.  8.  9  Wall.  863,  19  L. 
ed.  701:  Van  Allen  v.  Nolan,  70  U.  S.  8  WalL  678, 18 
L.ed.2». 

The  policy  of  the  New  York  Legislature  In  re- 
gard to  the  taxation  of  bank  capital  and  bank 
shares  has  been  uniform.  The -stock  has  been 
taxed  at  its  nominal  value,  without  deduction  for 
debts  or  charge  for  surplus,  and,  more  recently,  at 
its  actual  value.    People  v.  Dolan,  86  N.  Y.  60. 

In  Wisconsin  the  value  of  stock  in  a  national 
bank,  owned  by  a  taxpayer,  must  be  considerpd  a 
part  of  the  '*debts  due  or  to  become  due*^  him  from 
whioh*he  is  entitled  to  deduct  the  amount  of  hb 
bona  flde  and  unconditional  indebtedness.  In  list- 
ing his  property  for  taxation.  Ruggles  v.  Fond 
du  Lac,  68  Wis.  486. 
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'issue  of  notes  payable  on  demand,  intended 
to  circulate  as  money,  where  the  banks  are 
banks  of  issue ;  in  receiving  deposits  pa^^a- 
ble  on  demand ;  in  discounting  commercial 
paper;  making  loans  of  money  on  collateral 
security ;  buying  and  selling  bills  of  ex- 
chansre ;  negotiating  loans;  and  dealing  in 
negotiable  securities  issued  by  the  govern- 
ment, state  and  national,  and  municipal  and 
other  corporations.  These  are  the  operations 
in  which  the  capital  invested  in  national 
banks  is  employed,  and  it  is  the  nature  of 
that  employment  which  constitutes  it,  in  the 
eye  of  this  Statute, '  moneyed  capital. '  Cor- 
porations and  individuals  carrj^ing  on  these 
operations  do  come  into  competition  with  the 
business  of  national  banks,  and  capital  in 
the  hands  of  individuals  thus  employed  is 
what  is  intended  to  be  described  by  the  Act 
of  Confess.  .  .  .  The  terms  of  the  Act 
of  Congress,  therefore,  include  shares  of 
stock  or  other  interest  owned  by  individ- 
uals in  all  enterprises  in  which  the  capital 
employed  in  carrying  on  its  business  is 
money,  where  the  object  of  the  business  is 
the  making  of  profit  by  its  use  as  money. 
The  moneyed  capital  thus  employed  is  in- 
vested for  that  purpose  in  securities  by  way 
of  loans,  discount,  or  otherwise,  which  arc 
from  time  to  time,  according  to  the  rules  of 
the  business,  reduced  again  to  money  and 
reinvested.  It  includes  money  in  the  hands 
of  individuals  employed  in  a  similar  wav, 
invested  in  loans,  or  in  securities  for  the 
payment  of  money,  either  as  an  investment 
of  a  permanent  character,  or  temporarily, 
with  a  view  to  sale  or  repayment  and  rein- 
vestment. In  this  way  the  moneyed  capital 
in  the  hands  of  individuals  is  distinguished 
from  what  is  known  generally  as  *  personal 
property. '  " 

It  follows  from  these  decisions  that  any 
method  of  assessment  of  taxes  which  pro- 
hibits the  owner  of  national  bank  shares, 
who  owns  no  other  credits  or  moneyed  capi- 
tal, from  deducting  his  bona  fide  indebted- 
ness from  the  value  of  such  shares,  and  per- 
mits the  deduction  of  such  debts  in  the 
assessment  of  like  property  similarly  sit- 
uated, conflicts  with  the  Act  of  Congress. 
Was  the  rule  of  uniformity  prescribe  by 
the  federal  statute  violated  in  the  assessment 
of  the  plaintiff  in  error?  In  determining 
this  question,  it  will  be  necessary  to  examine 
some  of  the  provisions  of  the  Kevenue  Law 
of  this  State.  Sections  27,  80,  and  83  of  the 
Revenue  Law  are  as  follows:  "Sec.  27.  In 
making  up  the  amount  of  credits  which  any 
person  is  required  to  list  for  himself,  or  for 
any  other  person,  company,  or  corporation, 
he  shall  be  entitled  to  deduct  from  the  gross 
amount  of  credits  the  amount  of  all  bona 
fide  debts  owing  by  such  person,  company, 
or  corporation,  to  any  other  person,  com- 
pany, or  corporation,  for  a  consideration  re- 
ceived ;  but  no  acknowledgment  of  indebted- 
ness not  founded  on  actual  consideration, 
believed  when  received  to  have  been  ade- 
quate, and  on  such  acknowledgment  made 
for  the  purpose  of  bein^  so  deducted,  shall 
be  considered  a  debt,  within  the  meaning  of 
this  section;  and  so  much  only  of  any  lia- 
bility, as  surety  for  others,  shall  be  deducted  | 
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as  the  person  making  out  the  statement  be- 
lieves he  is  legally  and  equitably  bound  and 
will  be  compelled  to  pay  on  account  of  the 
inability    or    insolvency   of    the   principal 
debtor ;  and,  if  there  are  other  sureties  who 
are  able  to  contribute,  then  only  so  much  as 
the  surety  in  whose  behalf   the  statement  is 
made  will  be  bound  to  contribute :    provided, 
that  nothing  in  this  section  shall  be  so  con- 
strued as  to  apply  to  any  bank,  company,  or 
corporation  exercising   banking   powers  or 
privileges,  or  to  authorize  any  deductions 
allowed  by  this  section  from  the  value  of  any 
other  item  of  taxation  than  credits. '^    "^Sec. 
80.   Every  bank  (not  incorporated),  banker, 
broker,  or  stock  jobber  shall,  at  the  time 
fixed  by  this  chapter  for  listing  personal 
property,    make   out   and    furnish    the   as- 
sessor a  sworn  statement,  showing— ^r«t,  tho 
amount  of  property  on  hand  or  in  transit; 
second,  the  amount  of  funds  in  the  hands  of 
other   banks,    bankers,    brokers,    or   others, 
subject  to  draft ;  third,  the  amount  of  checks 
or  other  cash  items,  the  amount  thereof  not 
being  included  in  either  of  the  preceding 
items ;  fourth,  the  amount  of  bills  receivable, 
discounted,  or  purchased,  and  other  credits 
due,  or  to  become  due,  including  accounts 
receivable,  and  interest  accrued,  but  not  due, 
and    interest    due    and   unpaid ;  fijth,    the 
amount  of  bonds  and  stocks  of  every  kind, 
state  and  county  warrants,   and  other  mu- 
nicipal securities,  and  shares  of  capital  stock 
of  joint-stock  or  other  companies  or  corpo- 
rations, held  as  an  investment,  or  any  way 
representing  assets ;  aixth,  all  other  property 
appertaining  to  said  business,  other  than  real 
estate  (which  real  estate  shall  be  listed  and 
assessed  as  other  real  estate  is  listed  and 
asssesed  under  this  Act) ,  seventh,  the  amount 
of  deposits  made  with  them  by  other  parties ; 
eighth,  the  amount  of  all  accounts  payable, 
other  than  current  deposit  accounts;  ninth, 
the  amount  of   bonds  and  other  securities 
exempt  by  law  from  taxation,  specifying  the 
amount  and  kind  of  each,  the  same  being 
included  in  the  preceding  fifth  item.     The 
aggregate  amount  of   the  first,  second,  and 
third  items  in  said  statement  shall  be  listed 
as  moneys.     The  amount  of  the  sixth  item 
shall  be  listed  the  same  as  other  similar  per- 
sonal property  is  listed  under  this  chapter. 
The  aggregate  amount  bf  the  seventh  and 
eighth  items  shall  be  deducted  from  the  ag- 
gregate amount  of  the  fourth  item  of  said 
statement,  and  the  amount  of  the  remainder, 
if  any,  shall  be  listed  as  credits.     The  ag- 
gregate amount  of  the  ninth  item  shall  be 
deducted  from  the  aggregate  amount  of  the 
fifth   item   of  such  Istatement,  and   the  re- 
mainder shall  be  listed  as  bonds  or  stocks. ** 
''Sec.  88.    The  stockholders  in  every  bank 
located  within  this  State,  whether  such  bank 
has  been  orsranized  under  the  laws  of  this 
State  or  of  the  United  States,  shall  be  assessed 
and  taxed  on  the  valuQof  their  shares  of  stock 
therein  in  the  county,  town,  precinct,  village, 
or  city  where  such  bank  or  banking  associa- 
tion is  located,  and  not  elsewhere,  whether 
such  stockholders  reside  in  such  place  or  not. 
Such  shares  shall  be  listed  and  assessed,  with 
regard  to  the  ownership  and  value  thereof, 
as  they  existed  on  the  first  day  of  April, 
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annua]  ly  ;  subject,  however,  to  the  restriction 
that  taxation  of  such  shares  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  any^  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  this  State,  in  the  county,  town, 
precinct,  village,  or  city  where  such  bank 
is  located.  The  shares  of  capital  stock  of 
national  banks  not  located  in  this  State,  held 
in  this  State,  shall  not  be  required  to  be 
listed  under  the  provisions  of  this  Act." 

It  will  be  observed  that  section  27  author- 
izes the  individual  tax- payer  to  deduct  the 
bona  fide  debts  owing  by  him  from  the  gross 
amount  of  his  credits,  and  prohibits  any  de- 
duction from  the  value  of  any  other  item  or 
property  of  taxation  than  credits.  The  word 
** credits,"  as  used  in  the  section  was  not  in- 
tended to  include  notes,  securities,  accounts 
due,  or  other  credits  which  are  the  assets  of 
any  bank,  banker,  broker,  or  stock  jobber 
but  was  intended  to  cover  debts  due  the  tax- 
payer growing  out  of  the  other  ordinary 
business  transactions.  We  must  therefore 
look  elsewhere  for  the  rule  which  governs 
the  assessment  of  moneyed  capital  invested 
in  the  banking  business.  Section  33  declares 
that  shares  of  stock  in  every  bank  within  the 
State,  whether  incorporated  under  the  laws 
of  this  State  or  the  United  States,  shall  be 
assessed  according  to  their  value,  subject  to 
the  restriction  "that  the  taxation  of  such 
shares  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the 
hands  of  the  individual  citizens  of  this 
State."    This  limitation  is  the  same  as  im- 

Sosed  by  Congress  upon  the  States  as  a  con- 
ition  to  the  taxation  of  national  banks.  So 
it  cannot  be  said  that  the  Legislature,  in 
providing  for  the  taxation  of  national  banks, 
has  unfavorably  discriminated  against  them. 
The  word  "rate,"  as  used  in  this  section, 
applies  as  well  to  the  valuation  of  the  shares 
of  the  stockholder  as  to  the  ratio  of  tax  to  be 
levied  thereon.  There  must  be  uniformity, 
both  in  the  assessment  and  the  levying  of 
the  tax.  National  bank  shares  cannot  be 
assessed  at  their  full  value,  and  "other 
moneyed  capital"  below  its  actual  value. 
Looking  to  section  80,  we  find  that  in  assess- 
ing the  property  of  unincorporated  bank, 
and  that  of  bankers,  brokers,  and  stock  job- 
bers, they  are  allowed  to  deduct  the  amount 
of  their  indebtedness  to  depositors  and  the 
amount  of  all  accounts  payable,  other  than 
current  deposit  accounts,  from  the  amount  of 
their  bills  receivable,  and  other  credits  due, 
or  to  become  due :  but  this  deduction  cannot 
be  made  from  any  other  item  of  their  prop- 
erty. The  fact  that  the  unincorporated  bank 
is  entitled  to  such  deduction  is  no  valid  rea- 
son why  the  debts  of  the  owner  of  national 
bank  stock  should  be  deducted  from  the 
value  of  his  shares  in  assessing  them.  Na- 
tional banks  are  assessed  solely  by  taxing  the 
shares  of  stock.  In  unincorporated  banks 
there  are  no  shares  to  tax,  and  the  Legisla- 
ture, of  necessity,  was  compelled  to  adopt  a 
different  method  of  taxing  them,  by  assess- 
ing the  value  of  the  capital  therein  invested, 
which  is  practically  the  difference  between 
the  value  of  the  assets  and  the  amount  of  li- 
abilities. The  shares  of  a  national  bank  do 
not  represent  the  assets  of  the  bank,  but  rather 
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the  difference  between  the  value  of  its  prop- 
erty and  its  liabilities.  *  While  the  method  of 
assessinir  national  banks  is  different  from  that 
by  which  a  private  bank  or  banker  is  assessed, 
the  rule  of  uniformity  is  preserved  so  that  it 
cannot  be  said  that  the  law  of  the  State  re- 
quires that  national  banks  shall  be  taxed  at 
a  greater  rate  than  is  imposed  upon  the  cap- 
ital invested  in  the  state  banks. 

It  must,  we  think,  be  conceded  that  the 
larger  part  of  the  moneyed  capital  of  the 
individual  citizens  of  this  State,  within  the 
meaning  of  the  words  "other  moneyed  cap- 
ital" as  defined  by  the  Supreme  Court  of  the 
United  States,  is  in  the  hands  of  brokers, 
stock  jobbers,  and  incorporated  and  unin- 
corporated state  banks.  And  as  the  State  has 
not,  in  the  taxation  of  the  capital  thus  in- 
vested, unjustly  discriminated  against  the 
national  banks,  the  fact  that  in  the  assess- 
ment of  a  small  portion  of  the  moneyed 
capital  in  the  State,  which  is  not  invested  so 
as  to  come  in  competition  with  the  national 
banks,  the  tax-payer  is  permitted  to  deduct 
his  bona  fide  indebtedness  from  credits,  is 
not  such  a  discrimination  as  violates  the  rule 
of  equity  required  by  the  legislation  of  Con- 
gress. The  principle  was  substantially 
recognized  in  the  case  of  Mercantile  Nai, 
Bav^  V.  Neto  York,  9upra.  In  that  case,  the 
plaintiff,  a  national  banK  located  in  the  city 
of  New  York,  brought  suit  against  the  de- 
fendants to  enjoin  the  collection  of  taxes 
levied  upon  the  shares  of  the  stockholders  of 
the  bank,  claiming  that  the  laws  of  the  State 
exempt  from  the  taxation  so  much  of  the 
moneyed  capital  of  the  individual  tax -payer 
as  creates  a  discrimination  against  capital 
invested  in  such  shares.  The  laws  of  the 
State  of  New  York  exempt  from  assessment 
shares  of  stock  in  trust  companies,  life 
insurance  companies,  deposits  in  savings 
banks,  and  bonds  of  the  municipalities  of 
the  State.  The  court  held  the  exemptions 
already  mentioned  did  not  effect  an  un- 
friendly or  unlawful  discrimination  against 
national  banks,  or  the  capital  therein  invest- 
ed, nor  does  it  result  in  taxing  the  shares  of 
such  banks  at  a  higher  rate  than  is  levied 
upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  State.  So  in  the  case 
of  Adams  v.  N(Ufiville,  95  U.  S.  19,  24  L.  ed. 
869,  it  is  held  that  taxes  assessed  on  national 
bank  shares  are  not  invalidated  by  reason  of 
the  exemption  from  taxation  by  state  author- 
ity of  bonds  issued  by  the  City  of  Nashville 
in  the  hands  of  individuals. 

The  rule  deducible  from  the  decisions  of 
the  United  States  Supreme  Court  is  that, 
where  the  rate  fixed  by  the  State  for  the  taxa- 
tion of  capital  in  the  hands  of  individual 
citizens,  situated  similarly  to  that  invested 
in  national  banks,  is  not  less  than  that  placed 
upon  national  bank  shares,  the  rule  of  uni- 
formity prescribed  by  the  Act  of  Congress  is 
maintained,  even  though  some  moneyed  capi- 
tal in  the  State,  which  is  invested  by  indi- 
viduals in  business  or  enterprises,  which  do 
not  come  in  competition  with  national  banks, 
is  exempt  from  taxation,  or  is  assessed  at  a  len 
rate  than  is  imposed  upon  shares  of  stock  in 
national  banks.  It  is  obvious  that  the  laws 
of  this  State  providing  for  the  taxation  of 
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national  banks  are  in  perfect  harmony  with 
this  rule,  and  that  the  plaintiff  in  error  has 
no  legal  ground  to  complain  because  he 
was  not  permitted  to  deduct  the  amount  of 
his  debts  from  the  value  of  his  national  bank 
stock.  If  owT  Statute  permitted  debts  to  be 
deducted  from  the  value  of  all  kinds  of 
property,  or  from  all  credits,  in  listing  the 
same  for  assessment,  as  the  laws  of  some  of 
the  States  allow,  then  the  indebtedness  of 
the  owner  of  national  bank  shares  would  have 
to  be  deducted  from  the  value  of  his  shares. 
But  the  proviso  clause  of  section  27  of   the 


Revenue  Law  of  this  State  provides  that  the 
rule  which  allows  the  deduction  of  debts 
from  credits  shall  not  "apply  to  any  bank, 
company,  or  corporation  exercising  banking 
powers  or  privileges."  We  therefore  reach 
the  conclusion  that  in  this  State,  in  the  as- 
sessment of  shares  of  national  bank  stock, 
the  owners  thereof  are  not  entitled  to  deduct 
their  bona  fide  indebtedness  from  the  value 
of  such  shares  of  stock. 

The  judgment  of  the  District  Court  is  aMf'med. 

The  other  Judges  concur. 


INDIANA  SUPREME  COURT. 


Dustin    M.   8PAULDING,  Impleaded,  etc., 
Appt., 

George  W.  HARVEY  et  al. 
( Tnd ) 


1.  One  whot  in  protection  of  a  mort- 
i^a^e  which  he  in  good  fkith  hae  taken 

from  one  who  had  no  legal  power  to  make  it, 
because  under  guardianship  as  of  unsound  mind, 
satisfies  a  prior  judgment  Uen  on  the  mortgaged 
property,  is  entitled  to  be  subrogated  to  the  rights 
of  the  Judgment  creditor  for  the  collection  of  the 
amount  paid ;  especially  where  he  was  induced 
to  take  the  mortgage  by  fraudulent  statements 
that  the  guardianship  had  been  terminated. 

2.  The  complaint  in  an  action  to  obtain 
mibrog^tion  to  the  lien  of  a  judgment  need 
not  allege  the  insolvency  of  the  judgment  debtor, 
nor  that  he  has  no  other  property  out  of  which 
the  claim  may  be  collected. 

(September  10, 1801.) 

APPEAL  by  defendant  Spaulding  from  a 
judgment  of  the  Circuit  Court  for  Grant 


County  subrogating  the  complainants  to  the 
lien  of  a  judgment  which  they  had  satisfied  for 
the  protection  of  an  invalid  mortgage  held  by 
themselves.    Ajflrmefi. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  A.  Kersey*  for  appellant: 

No  one  can  so  contract  with  a  person  under 
guardianship,  as  a  person  of  unsound  mind,  as 
to  become  entitled  to  subrogation  by  paying 
any  claim  against  the  one  under  such  guaraian- 
shu). 

If  appellees  have  any  claim  whatever  on 
account  of  having  paid  the  Ferguson  judg- 
ment, it  is  a  claim  against  the  judgment  debtors 
for  money  paid  to  their  use,  and  at  their 
instance  and  request;  and  it  is  not  sufl^cient  to 
work  an  equitable  assignment  of  the  Ferguson 
judgment  to  them  as  against  the  appellant, 
who  held  a  judgment  against  and  was  the 
guardian  of  Ferguson's  judgment  debtors. 

A  mere  stranger  or  volunteer  who  pays  a 
debt  cannot  be  subrogated  to  the  creditor's 
rights. 

Brandt,  Suretyship,  §  260. 

It  is  only  in  cases  where  the  person  paying 


NOTB.-  Subrooation  defined. 

Subrogation  is  the  equity  by  which  a  person  who 
Is  secondarily  liable  for  a  debt,  and  has  paid  the 
same,  is  put  in  the  place  of  the  creditor,  so  as  to 
entitle  him  to  make  use  of  all  the  securities  and 
remedies  possessed  by  the  creditor,  in  order  to 
enforce  the  right  of  exoneration  as  against  the 
principal  debtor,  or  of  contribution  against  others 
who  are  liable  in  the  same  rank  with  himself. 
Bispham,  Eq.  9  386. 

Wlien  a  man  pays  a  debt  which  could  not  prop- 
erly be  called  his  own,  but  which  it  was  his  interest 
to  pay,  tbe  law  subrogates  bim  to  all  the  rights  of 
the  creditor.    2  Bouvier,  Law  Diet.  417. 

This  definition  includes  tbe  case  now  under  con- 
sideration. The  complainant  paid  the  debt,  not  bis 
own,  but  which  it  was  his  Interest  to  pay.  Oaskill 
T.  Wales,  36  N.  J.  Bq.  527. 

Doctrineof  subrogation. 

The  doctrine  of  subrogation  is  of  wide  extent 
and  operation 'in  various  departments  of  equity 
Jurisprudence.  The  courts  of  all  tbe  American 
States,  with  very  few  exceptions,  have  extended 
the  remedy  in  cases  arising  between  principal  and 
surety,  as.well  as  mortgagor  and  mortgagee.  8crib- 
ner  v.  Adams,  78  Me.  541;  Kelly  v.  Herrick,  181 
Mass.  878;  Pierson  v.  Catlin,  18  Vt.  77;  Hayes  v. 
Ward,  4  Johns.  Ch.  123, 1  L.  ed.  786:  Talbot  v.  Wil- 
kms,  81  Ark.  411-  Dent  v.  Walt,  9  W.  Va.  41;  Saffold 
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V.  Wade,  51  Ala.  214;  Townsend  v.  Whitney,  75  N. 
T.  425;  Steele's  App.  72  Pa.  101;  Farmers  &  D.  Bank 
V.  Sherley,  12  Bush,  804;  McArthur  v.  Martin,  28 
Minn.  74;  Hollings worth  v.  Pierson,  58  Iowa,  68; 
Smith  V.  Rumsey,  83  Mich.  188;  McDougald  v. 
Dougherty,  14  Ga.  674;  Van  Santen  v.  Standard  Oil 
Co.  81  N.  Y.  171;  Price  v.  Trusdell,  28  N.  J.  Eq.  200; 
Par  bam  v.  Green,  64  N.  C.  438;  Brown  v.  Ray,  18  N. 
H.  102;  Lidderdale  v.  Robinson,  25  U.  S.  12  Wheat. 
504,  6  L.  ed.  740;  Prout  v.  Lomer,  79  111.  881.  See 
Pom.  Eq.  Jur.  S  1419,  note. 

The  doctrine  of  subrogation  is  a  device  to  pro- 
mote Justice.  We  shall  never  handle  it  unwisely  if 
that  purpose  controls  the  effort,  and  the  resultant 
equity  is! steadily  kept  in  view.  Acer  v.  Hotchkiss, 
97  N.  Y.  306. 

One  who  is  only  a  volunteer  cannot  invoke  the 
aid  of  subrogation,  for  such  a  person  can  establish 
no  equity.  Gans  v:  Thieme,  93  N.  Y.  282.  See  notes 
to  Boone  v.  Clark  (111.)  5  L.  R.  A.  276,  and  Wilton  v. 
Mayberry  (Wis.;  6  L.  K.  A.  61. 

Right  of  subrogatUm ;  Us  nature  and  scope. 

The  right  of  subrogation  is  afforded  in  cases 
where  a  person  is  required  to  pay  a  debt  or  prior 
incumbrance  to  protect  his  right  or  to  save  his  prop 
erty ;  and  whenever  to  accomplish  such  protection 
it  is  necessary  that  he  have  the  support  of  the 
security  so  paid,l)e  will  be  entitled  to  It  if  it  can  be 
taken  without  prejudice  to  the  superior  rights  of 
others.    Cole  v.:  Malcolm,  66  N.  Y.  888;  Barnes  v. 
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the  debt  stands  in  the  situation  of  a  surety,  or 
is  compelled  to  pay  in  order  to  protect  his  own 
interests,  that  equity  substitutes  him  in  the 
place  of  the  creditor. 

Richmond  ▼.  Mantan,  15  Ind.  184. 

The  fraudulent  representations  being  denied, 
there  should  have  been  some  proof  of  them,  if 
they  were  sufficient  for  any  purpose  when 
proved. 

Betan  v.  T&mlinaon,  25  Ind.  258;  .^na  L. 
Ins.  Co.  V.  Buck,  6  West.  Rep.  419,  108  Ind. 
174;  Binford  v.  Adams,  1  West.  Rep.  911,  104 
Ind.  41. 

For  aught  that  is  averred,  the  Lock  woods 
may  be  amply  able  to  pay  appellees  any  sum 
due  them  for  any  cause  or  on  any  account.  If 
that  is  so  they  ought  not  to  be  allowed  subro- 
^tion,  and  thus  compel  appellant  to  pay  them 
m  order  to  protect  his  claim,  accruing  to  him 
by  virtue  of  his  judgment  and  shenff's  cer- 
tificate. 

Edinburg  Am,  Land  Martg,  Co.  v.  Latham, 
88  Ind.  88. 

Messrs.  Harrey  A  Paulas,  Marsh  6 
Brownlee  and  Jr.  L.  Custer  for  appellees. 

MeBride*  J.,  delivered  the  opinion  of  the 
court: 

No^mber  28,  1886,  Amaretta  Lock  wood, 
one  of  the  appellees  herein,  was  the  owner  of 
an  undivided  mterest  in  certain  land  in  Grant 
County.  On  that  day  one  Josiah  Ferguson  re- 
covered a  judgment  in  the  Grant  Circuit  Court 
against  her  for  $80  and  costs,  which  became  a 
lien  on  her  interest  in  the  land.  December  28, 
1886,  she  with  her  husband  and  co-appellee, 
James  H.  Lockwood,  were  by  the  Wells  Cir- 
cuit Court  adjudged  of  unsound  mind, and  in- 
capable of  managing  their  respective  estates, 
and  the  appellant  was  dul^  appointed  their 

fuardlan.    The  guardianship  was  terminated 
y  a  judgment  of  the  Wells  Circuit  Court  on 

the day  of  April,  1887,  declaring  them 

restored  to  their  right  minds,  and  again  capa- 


ble of  managing  their  estates.  On  the  26th 
day  of  January,  1887,  the  Lock  woods  applied 
to  the  appellees,  Harvey  &  Paulus,  to  act  as 
their  attorneys  in  the  institution  and  conduct 
of  certain  litigation,  and  represented  to  them 
that  they  had  been  already  adjudged  of  sound 
mind,  and  their  guardianships  terminated. 
Harvey  &  Paulus,  not  knowing  that  this  was 
untrue,  accepted  and  entered  upon  the  duties 
of  the  employment,  and  to  secure  the  compen- 
sation agreed  upon  took  from  the  Lockwoods 
a  mortgage  on  the  land  in  Grant  County.  On 
the  day  Uie  mortgage  was  executed  the  land 
was  advertised  for  sale  by  the  sheriff  of  Grant 
County  on  an  execution  issued  on  the  Fergu- 
son judgment.  Harvey  &  Paulus,  to  save  the 
land  from  sale,  and  thereby  protect  their  mort- 
gage, paid  to  the  sheriff  $48.48,  the  amount  of 
the  judgment,  with  costs.  This  suit  was  orig- 
inally commenced  to  foreclose  the  mortgage  ; 
but  the  Lockwoods  and  the  appellant,  who  was 
joined  as  a  defendant,  attacked  the  validity  of 
the  mortgage  on  the  ground  of  the  incapacity 
of  the  mortgagors  when  it  was  executed.  The 
appellant,  also  by  a  separate  answer,  which 
was  supported  on  the  trial  by  proof,  showed 
that  when  he  was  discharged  as  guardian  the 
Wells  Circuit  Court  allowed  him  for  services, 
money  expended,etc.,  $878.78,  which  the  court 
adjudged  to  be  a  specific  lien  on  the  mortgaged 
land,  and  that  a  transcript  of  the  judgment  had 
been  duly  filed  and  recorded  in  the  clerk's  of- 
fice of  Grant  County.  Harvey  &  Paulus  there- 
upon, with  leave  of  the  court,  and  without  ob- 
jection from  the  defendants,  filed  a  second 
paraj^raph  of  complaint,  alleging  the  facts  sub- 
stantially as  above  stated,  and  asking  to  be 
subrogated  to  the  lien  of  the  Ferguson  judg- 
ment. This  paragraph  also  contained  aver- 
ments charging  that  the  representations  made 
by  the  LocKwoods  to  Harvey  &  Paulus  that 
they  had  been  adjudged  of  sound  mind  and  re- 
lieved from  guardianship  were  not  only  false, 
but  were  fraudulently  made  to  induce  them  to 


Mott,  64  N.  Y.  arZ;  AveriU  v.  Taylor,  8  N.  Y.  44; 
Soellinff  V.  Mclotyre,  6  Abb.  N.  C.  409;  Frost  v. 
Yonkers  8av.  Bank.  70  N.  Y.  668;  Twombly  v.  Cas- 
sidy,  82  N.  Y.  166;  Clark  v.  Maokfn,  96  N.  Y.  846; 
Piatt  V.  Brlok,  36  Hun,  121. 

The  sureties  on  an  undertakinir  on  appeal,  as  be- 
tween the  orlgrlnal  parties  are  entitled  to  be  subro- 
gated to  all  the  rlffhts  of  the  Judgment  creditor, 
lx>th  as  against  the  Judgment  debtor  and  the  real 
estate  on  which  the  Judgment  is  a  lien.  Mathews 
V.  Aiken,  1  N.  Y.  686;  Craythome  v.  Swinburne,  U 
Ves.  Jr.  169;  Lewis  v.  Palmer,  28  N.  Y.  271;  Welis  v. 
Kelsey,  26  How.  Pr.  884;  Munn  v.  Bamum,  2  Abb. 
Pr.  409;  Hinckley  v.  Kreitz,  58  N.  Y.  688;  1  Story, 
£q.  Jur.  •  499,  noU  6. 

A  surety  who  pays  the  debt  of  his  principal  is 
entitled  to  subrogation  in  equity,  and  to  an  assign- 
ment of  the  securities  held  by  the  creditor.  When* 
therefore,  a  second  mortgagee  pays  to  the  first 
mortgagee  his  debt,  although  the  first  mortgage  is 
thereby  satisfied,  the  second  mortgagee  is  entitled 
to  bold  the  premises  as  security  for  the  amount 
paid  on  the  first  mortgage.  BUsworth  v.  Lock- 
wood,  42  N.  Y.  89. 

A  party  advancing  funds  to  raise  the  incum- 
brance upon  real  estate  belonging  to  a  person 
incapable  of  making  a  valid  contract  may  invoke 
the  equitable  doctrine  of  subrogation.  Coleman 
v.  Frazer,  8  Bush,  800. 

If  the  right  to  redeem  from  the  mortgage,  and 
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by  such  redemption  to  stand  in  the  place  of  the 
mortgagee,  and  hold  his  interest  in  the  land,  la 
treated  as  identical  with  the  right  to  make  pay- 
ment, then  this  right  belongs  to  every  surety  for 
the  mortgage  debt,  even  if  he  has  no  interest  in  or 
lien  upon  the  estate;  for,  upon  the  equitable  prin- 
ciple of  subrogation,  a  surety  who  has  satisfied  a 
demand  is  entitled  to  hold  the  securities  of  the 
creditor  and  to  enforce  them  as  against  the  person 
and  the  fund  primarily  liable.  Averill  v.  Taylor,  8 
N.  Y.  44. 

And  it  is  sufficient  to  entitle  a  junior  incum- 
brancer to  be  subrogated  to  the  rights  of  a  senior 
mortgagee  if  .he  tender  to  such  senior  mortgagee 
the  amount  secured  by  his  mortgage,  with  interest 
and  costs  before  the  foreclosure  sale.  Marshall  v. 
Kuddlck,  28  Iowa,  487;  Dings  v.  Marshall,  7  Hun, 
622. 

A  Junior  mortgagee  or  judgment  creditor  has  a 
right  to  protect  his  interest  by  pajring  a  prior  mort* 
gage  due  and  payable,  and  if  he  does  pay  it  he 
succeeds  by  subrogation  to  the  rights  and  interests 
of  such  prior  mortgagee  in  the  lands,  as  security 
for  the  amount  so  paid,  without  any  assignment  or 
act  of  transfer  by  or  on  the  part  of  the  prior  mort- 
gagee. 2  Story,  Eq.  S  1024;  Bralnard  v.  Cooper.  10 
N.  Y.  866;  Silver  Lake  Bank  v.  North.  4  Johns.  Ch- 
870, 1  L.  ed.  871;  Dale  v.  McEvers,  2  Cow.  118;  Mc- 
Lean V.  Towle,  8  Sandf .  Ch.  119, 7  L.  ed.  796;  Boraet 
V.  Donniston.  6  Johns.  Ch.  86, 1  L.  ed.  999. 
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act  as  such  attorneys,  and  accept  said  mort- 
gage. The  circuit  court  found  these  aver- 
ments to  be  true,  and  adjudged  the  mortgage 
void,  but  sustained  the  claim  of  Harvey  & 
Paulus  to  be  subro^ted  to  the  lien  of  the  Fer- 
guson judgment,  with  priority  over  the  judg- 
ment of  the  appellant.  This  conclusion  of  the 
court  is  vigorously  attacked  by  the  appellant, 
who  insists  that,  the  mortgage  being  void,  and 
the  mortgagors  incapable  of  contracting,  the 
payment  by  the  Appellees  of  the  Ferguson  judg- 
ment was  voluntary,  and  by  persons  standing 
in  the  relation  of  strangers  to  the  debtors,  and 
will  not  entitle  them  to  subrosation.  In  this 
the  appellant  is  wron^,  and  the  judgment  of 
the  circuit  court  is  right.  True,  the  mortgage 
was  void,  because  the  mortgagors  were,  by  the 
express  terms  of  the  Statute,  legally  incapaci- 
tated from  contracting.  One  may,  however, 
be  so  weak  intellectually  as  to  be  incapable  of 
managing  his  estate,  and  thus  be  legally  sub- 
jected to  guardianship,  and  still  be  capable  of 
perpetrating  a  fraud.  The  court  has  found  in 
this  case  that  these  parties,  by  means  of  the 
representations  made,  not  only  secured  the  ser- 
vices of  the  appellees  as  attomevs,  but  also  in- 
duced them  to  save  their  land  from  sale  by  the 
sheriff  by  paying  the  Ferguson  judgment.  It 
is  certain  that  thev  obtained  a  substantial  ben- 
efit. To  sustain  their  present  claim  would  be 
to  relieve  them  wholly  from  liability  for  the 
Ferguson  judgment,  without  having  rendered 
any  equivalent  whatever  therefor.  The  Stat- 
ute which  provides  for  the  guardianship  of 
those  non  compos,  and  for  the  conservation  of 
their  estates,  is  intended  to  protect  them  from 
the  consequences  of  their  mental  weakne8s,and 
to  guard  against  the  danger  of  wrong  being 
done  to  them  by  the  dishonest  and  the  unscru- 
pulous. It  was  never  intended  to  serve  as  an 
intrenchment  to  shelter  them  from  the  conse- 
quences of  such  wrongs  as  their  limited  capaci- 
ty gave  them  the  power  to  knowingly  perpe- 
trate upon  others.    Indeed,  if  no  question  of 


fraud  or  of  attempted  fraud  entered  into  the 
transaction,  it  is  a  clear  case  calling  for  the  ap- 
plication of  the  doctrine  of  subrogation,  which 
does  not  depend  upon  or  grow  out  of  the  abili- 
ty of  the  parties  to  make  valid  contracts,  as  it 
is  not  founded  upon  contract,  either  express  or 
implied,  but  upon  principles  of  equity  and  jus- 
tice, intended  to  afford  protection  to  a  merito- 
rious creditor,  and  prevent  the  sweeping  away 
of  the  fund  from  which  in  good  conscience  he 
ought  to  be  paid.  Sheld.  Subr.  g  4;  8  Pom.  Eq. 
Jur.  §  1419;  Hooker  v.  Benson,  «3  Ind.  250. 

Assume  that  the  mortgagors,  as  well  as  the 
mortgagees,  acted  in  gcKM  faith;  when  the 
mortgagees,  to  protect  what  they  erroneously 
suppos^  was  a  valid  mortgage,  paid  the  judg- 
ment, they  were  neither  strangers  nor  volun- 
teers. The  fact  that  the  mortffage  proved  to 
be  void  because  the  makers  had  not  the  legal 
power  to  make  it  affords  only  stronger  reasons 
why  the  equitable  doctrine  of  subrogation 
should  be  invoked. 

The  second  paragraph  of  the  complaint,  ask- 
ing for  subrogation,  did  not  contain  any  aver- 
ments of  the  insolvency  of  the  debtors,  or  that 
they  had  no  other  property  out  of  which  the 
claim  could  be  collected.  Appellant  demurred 
to  this  paragraph  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
act!on>  and,  the  demurrer  being  overruled,  an 
exception  was  saved  to  the  ruling.  This  ruling 
is  assij^ned  as  error,  appellant  insisting  that  the 
omission  of  such  averments  or  their  equivalent 
makes  the  complaint  bad.  The  question  in 
this  case  is  as  to  the  preservation  of  a  security 
in  favor  of  a  creditor.  The  right  of  a  creditor 
to  be  subrogated  t6  the  securities  of  one  whose 
claim  he  has  paid  does  not  depend  upon  the 
solvency  or  the  insolvency  of  the  debtor,  but 
upon  the  circumstances  attending  the  payment 
of  the  debt  to  which  the  security  was  an  inci- 
dent. 

Judgment  a  firmed  with  costs. 
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1.   ETldence  that  a  oonveyaiice  of  his 
interest  by  a  teiuuit  in  common  to  a 


trustee  to  facilitate  a  sale  of  the  property  and 
distribution  of  the  proceeds  was  in  fraud  of  his 
creditors  is  immaterial  in  an  action  by  him  to  re- 
cover bis  share  of  the  proceeds  of  the  sale,  to 
which  they  are  not  parties. 

8.  When  a  writinur  is  shown  to  have 
been  ezecntecl  for  the  purpose  of  conveying 
an  estate  held  in  common  to  a  trustee  for  sale  and 


MoTB.— Parol  evidence  is  inadmissibU  to  vary  the 
terms  of  a  written  instrument. 

Few  axioms  of  law  have  a  more  extended  appli- 
cation or  are  so  universal  in  their  application  as 
that  which  denies  to  parol  evidence  the  rijrht  to  ex- 
plain, vary,  or  contradict  the  terms  of  a  written 
instrument.  Chapln  v.  Dobson,  78  N.  T.  74;  Croome 
V.  Lediard,  2  Myl.  ft  K.  261. 

Every  jurisdiction  in  this  country,  without  ex- 
ception, has  given  Indorsements  to  the  rule  stated 
in  the  text,  and  while  great  misconception  and  con- 
trariety of  view  exists  as  to  the  nature  and  scope  of 
the  numerous  exceptions  which  have  engrafted 
themselves  upon  the  original  formula,  still  it  may 
be  affirmed  without  fear  of  contradiction  that 
wherever  the  evidentiary  facts  disclose  a  pertinent 
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case,  the  courts  apply  in  all  its  rigor  the  provlMons 
of  the  law  as  stated.  Morrill  v.  Robinson.  71  Me.  24; 
Brandon  Mfg.  Ck).  v.  Morse,  48  V t.  322;  Fay  v.  Gray, 
124  Mass.  500:  Carlton  v.  Vineland  Wine  Co.  83  N.  J. 
Eq.  400:  Weiler  v.  Hottenstein,  102  Pa.  489;  Baltimore 
Perm.  Bldg.  &  L.  Soc.  v.  Smith,  54  Md.  187;  Hunting 
V.  Bmmart,  65  Md.  266;  Trentman  v.  Fletcher,  100 
Ind.  106;  Porter  v.  Sandidge,  82  La.  Ann.  449:  Ten- 
nessee &  C.  R.  Co.  V.  East  Alabama  R.  Co.  73  Ala. 
426;  Winona  v.  Thompson,  24  Minn.  199;  Dickson  v. 
Harris,  60  Iowa,  727;  Schultz  v.  Coon,  61  Wis.  410; 
McLean  v.  Piedmont  &  A.  L.  Ins.  Co.  29  Gratt.  801; 
Serviss  v.  Stockstlll,  80  Ohio  SL  418;  Belcher  v.  Mul- 
hall,  67  Tex.  17;  Koehring  v.  Muemminghoff,  61  Mo. 
408:  Smith  v.  Odom,  08  Ga.  499;  Gillespie  v.  Sawyer, 
15  Neb.  586;  Pickett  v.  Ferguson,  46  Ark.  177;  Mayer 
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distribution  of  the  proceeds,  it  is  the  best  evidence 
of  the  terms  of  the  trust  and  unless  it  has  been 
lost,  parol  evidence  respecting  the  terms  should 
be  excluded. 

8.  Althone^h  a  parol  ag^reement  to  ae- 
qviire  the  interests  of  all  the  tenants 
in  common  of  real  estate*  convert  the 
same  into  money  and  pay  over  to  each  his  pro 
rata  share  of  the  proceeds,  is  not  enforceable  un- 
der the  Statute  of  Frauds,  yet  if  the  agreement  is 
carried  out  so  far  that  the  title  is  acquired  and 
the  property  converted  Into  money,  a  trust  will 
arise  to  pay  over  the  proceeds.  The  trust,  how- 
ever, is  not  enforceable  at  law  unless  the  trustee 
has  affirmatively  recognized  bis  duty  to  make  the 
payment. 

4.  Upon  the  death*  beftire  converting 
the  land  into  money*  of  one  who  has 
received  a  conveyance  of  the  shares  of 
tenants  in  common  of  real  estate  under  a  parol 
agreement  to  sell  the  same  and  divide  the  pro- 
ceeds among  his  grantors,  the  land  descends  to 
his  heirs  unincumbered  by  any  trust,  and  a  pur- 
chaser from  them  will  owe  no  duty  to  the  orig- 


V.  Adrian,  77  N.  C.  88;  lUconer  v.  Ghirrison,  I  Mo- 
Oord,  L.  200;  Seckler  v.  Fox,  61  Mich.  82;  LitUe  Ka- 
nawha Nav.  Oo.  v.  Rice,  9  W.  Va.  688;  Chamness  v. 
Crutcbfleld,  87  N.  C.  148;  Young  v.  Frost,  6  Gill,  287; 
Smith  V.  Gibbs,  44  N.  H.  836;  Drake  v.  Starks,  46 
Conn.  96;  La  Farge  v.  Rickert,  5  Wend.  187;  Perrine 
V.  Cheeseman,  11  N.  J.  L.  207;  Heilner  v.  Imbrie,  6 
Serg.  &  R.  401;  Abrams  v.  Pomeroy,  18  lU.  188;  Penn- 
sylvania &  N.  T.  Canal  &  R.  Co.  v.  Betts,  1  W.  N.  C. 
368;  Spencer  v.  Tilden,  6  Cow.  144;  Myrick  v.  Dame, 
9  Cush.  248;  Rice.  Ev.  p.  256. 

The  meaning  of  the  rule  Is,  not  that  courts  re- 
quire the  strongest  possible  assurance  of  the  mat- 
ters in  question,  but  that  no  evidence  shall  be 
admitted,  which,  from  the  nature  of  the  case,  sup- 
poses still  greater  evidence  behind  in  the  part>*8 
possession  or  power;  because  the  absence  of  the 
primary  evidence  raises  a  presumption  that,  if  pro- 
duced, it  would  give  a  completion  to  the  case  at 
least  unfavorable,  if  not  directly  adverse,  to  the 
interest  of  the  party.  Clifton  v.  United  States,  46 
U.  S,  4  How.  242, 11  L.  ed.  967. 

On  prior  and  on  subsequent  occasions  the  same 
court  has  announced  a  similar  principle,  and  we 
may  safely  affirm  that  it  is  a  cardinal  feature  of 
evidentiary  law  as  administered  in  this  ooimtry. 
No  evidence  shall  be  received,  which  presupposes 
better  evidence  In  the  party^s  possession,  and  this 
rule  may  be  regarded  as  established  beyond  ques- 
tion. Tayloe  v.  Riggs,  26  U.  S.  1  Pet.  601,  7  L.  ed. 
276;  Cooke  v.  Woodrow,  9  U.  S.  6  Cranch,  13, 8  L.  ed. 
22;  Frash  v.  GUson,  41  U.  S.  16  Pet.  827, 10  L.  ed.  982: 
De  Lane  v.  Moore,  65  U.  S.  14  How.  258, 14  L.  ed.  409; 
McPhaul  V.  Lapsley,  87  U.  S.  20  Wall.  264,  22  L.  ed. 
844. 

The  rule  that  the  best  evidence  must  be  produced 
which  the  nature  of  the  case  admits,  means,  not 
that  the  courts  require  the  strongest  possible  assur- 
ance, but  that  no  evidence  shall  be  admitted  which 
presupposes  greater  evidence  in  the  party^s  favor. 
United  States  v.  Reybum,  31  U.  S.  6  Pet.  862. 8  L. 
ed.424. 

The  reason  of  the  rule  that  secondary  or  Inferior 
evidence  shall  be  substituted  for  any  evidence  of  a 
higher  nature  which  the  case  admits  of  is  the  at- 
tempt to  substitute  the  Inferior  for  the  higher  im- 
plies that  the  higher  would  give  a  different  aspect 
to  the  case  of  the  party  introducing  the  lesser. 
United  States  v.  Wood,  88  U.  S.  14  Petw  490. 10  L.  ed. 
627;  Tayloe  v.  Riggs,  26  U.  S.  1  Pet.  601,  7  L.  ed.  275; 
aifton  V.  United  States,  45  U.  S.  4  How.  242, 11  L. 
ed.  957;  De  Lane  v.  Moore,  66  U.  S.  14  How.  253, 14 
L.ed.409. 
t8L.R.A. 


inal  grantors  arising  out  of  the  parol  agreement 
made  with  them. 

(July  28, 1891.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  in  favor  of 
complainant  in  an  action  brought  to  recover 
money  alleged  to  have;been  received  by  defend- 
ant for  land  in  which  complainant  had  an  in- 
terest and  which  it  was  defendant's  duty  to  pay 
over  to  complainant.    ReDtrsed. 

For  a  full  statement  of  the  facts  of  this  case, 
see  the  former  report  in  4  L.  R.  A.  491,  from 
which  it  appears  that  George  Collar  died  in 
1868  intestate  seised  of  fifty-five  acres  of  land 
and  leaving  the  following  children  heirs  sur- 
viving, being  all  his  beirs-at-law,  viz.:  Silaa, 
Sylvester,  John,  Martin,  Henry,  Cameron, 
Mary  (wife  of  Jacob  Thome),  Stephen  and 
Hamblin  D. 

In  December,  1874,  plaintiff  and  others  of 
the  heirs  conveyed  their  interests  in  this  fifty- 


Analogous  reasoning  will  require  the  rejeotion  of 
parol  evidence  where  the  best  evidence  attainable 
is,  for  Instance,  a  letter,  statement  or  document^ 
and  its  non-production  is  not  accounted  for,  and 
no  foundation  is  laid  for  the  introduction  of  secon- 
dary evidence.    Mugge  v.  Adams,  78  Tex.  448. 

Where  the  best  or  primary  evidence  has  been  lost 
or  destroyed,  much  latitude  is  allowed;  in  the  ad- 
mission of  parol  evidence  to  supply  the  omtssion, 
and  although  much  latitude  may  have  been  carried 
to  its  extreme  limits,  a  new  trial  will  not  be  granted 
where  the  finding  was  substantially  right  upon  the 
evidence.  McCullough  v.  Davis,  0  West  Rep.  579, 
108  Ind.  282;  Rice,  Ev.  p.  147. 

As  to  the  rule  that  parol  evidence  cannot  vary  or 
contradict  a  written  contract,  see  note  to  La  Fay- 
ette CJounty  Mon.  Corp.  v.  Magoon  (Wis.)  3  L.  R.  A 
761. 

Exceptions  to  the  foreifoino  nde. 

The  following  American  cases  illustrate  the  ex- 
ceptlon  by  which  parol  evidence  may  be  admitted 
to  vary  written  instruments,  on  the  ground  of  mis- 
take, in  different  forms  and  modes  of  proceedings: 
Peterson  v.  Grover,  20  Me.  888;  Bradbury  v.  Wblte; 
4  Me.  891;  Rogers  v.  Saunders,  18  Me.  92;  Goodell  v. 
Field,  15  V t.  448;  Lawrence  v.  Btaigg,  8  R.  I.  268, 
Qulnn  V.  Roath,  87  Conn.  18;  Canterbury  Aqueduct 
Go.  V.  Ensworth,  22  Conn.  808;  Patterson  v.  Bloom- 
er, 85  Conn.  57;  Margraf  v.  Muir,  S7  N.  Y.  155;  Best 
V.  Stow,  2  Sandf.  Ch.  2S6,  7  L.  ed.  601;  White  v.  Wil- 
liams. 48  Barb.  222;  Morganthau  v.  White,  1  Swee- 
ney, 805;  Ryno  v.  Darby,  20  N.  J.  Eq.  281;  Conover 
V.  Warden,  Id.  266;  Perry  v.  Pearson,  1  Humph.  481; 
Blanchard  v.  Moore,  4  J.  J.  Marsh.  471;  Chambers  v. 
Livermore,  16  Mich.  881;  Van  Ness  v.  Washington, 
29U.  8.4  Pet.  282,7  L.ed.  842;  Rice,  Bv.  p.  267.  See 
note  to  Bulkley  v.  Devine  (SI.)  8  L.  R.  A.  8aai 

Parol  proof  not  admigsible  to  vary  the  terms  of  a 
trust. 

Where  a  trust  is  dechured  in  writing  the  courts 
never  permit  parol  proof  to  contradict  the  inten- 
tion as  expressed  upon  the  face  of  the  instrument 
itself.  licwis  v.  Lewis,  2  Rep.  in  Ch.  77;  Fhioh*B 
Case,  4  Inst.  86;  Chllders  v.  Childers,  3  Kay  &  J.  810: 
Leman  v.  Whitley,  4  Russ.  423:  Stanms  v.  Smith,  11 
6a.  108;  Harris  v.  Bamett,  8  Gratt  880;  Steere  v. 
Steere,6John8.Ch.],lL.ed.967.  See  notes  to  IMven 
V.  Johnson  (Ind.)  8  L.  R.  A.  808;  Bulkley  v.  Devine 
(lU.)  8  L.  R.  A.  880;  Minneapolis  Threshing  Mach. 
CO.  V.  Davis  (Minn.)  8  L.  R.A.796;  Ferguson  v». 
Rairerty  (Pa.)  8L.  R.  A.  88. 
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five  acres  of  land  to  Jacob  Thorne,  the  hus- 
band of  their  sister  Mary,  for  the  purpose  of 
enabling  him  to  make  a  sale  of  the  same,  and 
distribute  the  proceeds  among  the  heirs  accord- 
ing to  their  equitable  interests.  In  1876  Jacob 
Thome  and  wife,  with  such  others  of  the  heirs 
as  had  not  conveyed  to  Thorne,  conveved  said 
lands  to  Sylvester,  the  purpose  of  which  con- 
veyance was  the  same  as  it  was  in  the  convey- 
ance to  Thome.  In  1880  Sylvester  died,  not 
having  executed  the  trust  or  conveyed  said 
lands,  and  afterwards  the  defendant  Hamlin 
D.  obtained  a  conveyance  of  said  lands,  from 
the  heirs  of  Sylvester. 

Further  facts  appear  in  the  opinion. 

Mr,  R.  A.  M ontg^ineryt  with  Mr.  Q.  A. 
Smith*  for  appellant. 

Mewrs,  Parkinson  &  Day*  for  appellee: 

Plaintiff  had  always  insisted  that  he  was  en- 
titled to  a  distributive  share  of  the  proceeds  of 
the  sale  of  the  land  in  question.  The  defend- 
ant was  aware  of  this  and  took  the  title  with 
that  understanding  on  his  part. 

With  this  understanding  on  the  18th  of 
May  1886,  he  promised  plaintiff  to  pay  him 
$225  in  settlement  of  this  claim.  This  prom- 
ise was  based  upon  a  good  consideration,  and 
such  as  would  support  the  promise.  It  was 
such  a  claim  as  defendant  saw  fit  to  recognize 
and  compromise. 

The  precise  nature  and  extent  of  the  claim 
is  not  material;  it  may  have  been  of  a  legal  or 
equitable  nature. 

Shddan  v.  lUee^s  Estate,  30  Mich.  299;  Steth 
ens  V.  TtUler,  4  Mich.  887;  Oooding  v.  Rings- 
ton,  20  Mich.  489. 

Champlint  Ch.  J. ,  delivered  the  opinion  of 
the  court :  • 

On  a  former  trial  of  this  case  the  defendant 
prevailed,  the  trial  court  holding  that  upon 
the  showing  then  made  there  could  be  no 
recovery  upon  any  theory,  either  as  for  money 
had  and  received,  or  upon  an  account  stated, 
or  upon  the  special  count,  unless  the  contract 
was  proven.  Upon  a  writ  of  error  to  this 
court,  the  judgment  was  reversed,  and  a  new 
trial  ordered.  75  Mich.  414.  Another  trial 
has  been  had,  and  the  plaintiff  has  recovered 
a  judgment,  and  we  are  asked  to  review  the 
proceedings  which  led  to  that  result.  Thirty- 
one  errors  have  been  assigned,  only  a  few  of 
which  demand  particular  attention  in  an 
opinion,  although  all  have  been  carefully 
considered.  The  facts,  as  developed  by  the 
testimony  upon  this  trial,  are  but  slightly 
variant  from  those  which  appeared  upon  the 
other  trial  upon  the  main  issues.  At  the 
conclusion  of  the  testimony,  the  court  stated 
to  the  counsel  the  theories  upon  which  he  sub- 
mitted the  case  to  the  jury,  as  follows :  "  The 
court:  I  think  this  case  should  go  to  the 
Jury  upon  two  theories,  in  both  of  which  there 
18  some  tendency,  in  my  judgment,  in  the 
proof  to  support 'the  plaintiff's  case,  as  well 
as  proof  having  an  opposite  tendency,  and 
what  the  truth  is  about  it  the  jury  will  de- 
termine from  the  evidence.  And  the  one 
theory  is  upon  the  count  for  the  money  had 
and  received.  Now,  to  sustain  that,  I  make 
this  statement  that  jow  may  understand, 
generally,  what  the  views  of  the  court  are 
previous  to  the  argument :  To  sustain  the 
18  L,  R.  A. 


case  upon  the  theory  for  money  had  and  re- 
ceived, it  must  appear  that  parties  in  their 
transactions  understood  and  treated  the  busi- 
ness of  procuring  these  titles  by  Hamblin  as 
embracing  within  it  an  interest  for  Stephen. 
That  must  have  been  the  understanding  all 
round.  Now,  whether  or  no  such  a  condition 
of  things  as  that  existed  will  be  left  to  the 
jury  to  determine  under  the  evidence.  The 
plaintiff  also  claims  that  an  agreement  was 
made  on  the  18th  of  May.  1886,  by  which  the 
defendant,  in  settlement  of  the  plaintiff's 
claimed  interest  in  the  lands,  agreed  to  pay 
him  $225.  Now,  to  make  that  a  valid  agree- 
ment, if  it  is  proved  to  the  satisfaction  of 
the  jury,  it  must  appear  that  it  was  made 
upon  a  lawful  consideration  or  a  good  con- 
sideration in  law.  As  applied  to  this  case, 
it  is  contended  on  behalf  of  the  plaintiff 
that  there  was  consideration  for  making  that 
agreement,  in  this:  That  Stephen  Collar 
claimed  to  have  an  interest  in  the  lands,  and 
went  there  to  settle  with  Hamblin  for  that 
interest.  It  is  not  essential,  as  has  been 
stated  on  all  hands  in  the  argument,  that  he 
should  have  had  a  legal  interest.  If  he  had 
such  an  apparent  or  claimed  interest  in  the 
lands  as,  under  the  circumstances  surround- 
ing the  parties,  was  esteemed  by  them  a  thing 
which  ft  was  worth  while  for  Hamblin  to 
settle  or  consider  of  value,  then,  I  think,  it 
would  be  a  good  consideration.  Whether 
that  was  the  case  or  not  the  jury  must  de- 
termine from  the  evidence.  It  is  true  that, 
so  far  as  anything  appears  here,  the  sheriff's 
deed  had  alienated  Stephen's  interest  in  the 
land  as  a  matter  of  law,  and  from  what  ap- 
pears before  me  I  think  that  is  true.  The  par- 
ties may  have  not  considered  that  that  was  so, 
and,  if  Stephen  claimed  an  interest,  not- 
withstanding that,  in  the  property,  and 
Hamblin  yielded  to  that  claim,  and  for  the 
purpose  of  settling  it,  and  avoiding  a  con- 
troversy upon  it,  agreed  to  pay  him  $225  in 
settlement  of  that  claim,  I  think  that  would 
be  a  good  consideration  for  the  agreement. 
While  the  sheriff's  deed  would,  as  matter  of 
law,  have  alienated'Stephen's  interest  in  the 
land,  there  appears  to  have  been  in  Sylvester 
at  his  death  not  only  the  interest  which  was 
conveyed  by  virtue  of  the  sheriff's  deed,  but 
also  such  interest,  if  any,  as  could  be  con- 
veyed by  Stephen  and  his  wife  by  quitclaim 
of  the  premises.  If  the  parties  regarded  the 
Interest  acquired  by  both  these  conveyances, 
although  the  sheriff's  deed  may  have  con- 
veyed Stephen's  interest  entirely,  and  I  think 
it  did,  if  the  parties  regarded  the  interest 
owned  by  Sylvester  at  his  death,  and  by  his 
heirs  afterwards,  as  embracing  some  equit- 
able interest  in  Stephen,  represented  by  the 
quitclaim  from  Stephen  and  his  wife,  or,  if 
they  regarded  the  Secor  deed,  Secor  being 
the  execution  creditor,  as  having  been  pro- 
cured in  the  interest  of  Stephen,  those  facts 
and  circumstances  should  be  considered  with 
a  view  of  determining  whether  or  nut  Stephen 
did  have  any  equitable  interest  in  the  fund." 
The  defendant's  counsel,  in  the  course  of 
their  cross-examination  of  Stephen  Collar, 
attempted  to  show  that  the  conveyance  made 
by  Stephen  Collar  and  his  wife  to  Jacob 
Thome  on  the  28th  day  of  December,  1874, 
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was  fraudulent  as  to  his  creditors.  The 
court,  however,  refused  to  permit  the  attor- 
neys foi  the  defendant  to  go  into  such  in- 
quiry. We  do  not  think  that  the  court  erred 
in  excluding  this  testimony.  The  creditors 
of  Stephen  Collar  are  not  before  the  court, 
or  making  any  complaint  of  the  conveyance 
by  Stephen  Collar  to  Jacob  Thome,  and  we 
do  not  think  that  the  inquiry  is  material  to 
the  issue  before  the  court. 

It  appears  in  the  case  that  a  creditor  of 
Stephen  Collar  proceeded  by  attacliment 
against  him,  and  levied  upon  his  interest  in 
the  lands  in  question,  and  obtained  a  judg- 
ment against  him  in  the  State  of  New  York, 
and  levied  upon  and  sold  his  interest  in  said 
lands  at  public  auction,  by  which  the  judg- 
ment was  fully  satisfied,  the  judgment  credi- 
tor being  Joseph  S.  Secor.  The  land  was 
bid  off  at  the  sheriff's  sale  by  one  Isaac 
Secor,  and  in  due  time  he  received  the  sher- 
iff's deed  therefor.  It  appears  also  that  the 
proceedings  in  the  attachment  suit,  so  far  as 
service  upon  the  defendant,  Stephen  Collar, 
was  concerned,  was  a  substituted  service,  no 
personal  service  upon  the  defendant  having 
been  acquired  in  the  State  of  New  York,  and 
it  was  claimed  on  the  part  of  the  defendant 
in  this  suit  that  the  sheriff's  deed  conveyed 
to  Isaac  Secor  all  the  interest  which  the 
plaintiff,  Stephen  Collar,  had  in  such  land. 
The  deed  of  the  sheriff  bears  date  the  29th 
day  of  December,  1870,  being  prior  in  time 
to  the  deed  of  Stephen  Collar  to  Jacob 
Thome ;  and  therefore  the  defendant  in  this 
suit  claims  that,  at  the  time  of  the  execution 
of  the  deed  to  Thorne,  Stephen  Collar  had 
no  interest  whatever  to  convey,  and  conveyed 
nothing  whatever  by  such  deied. 

It  appears,  further,  that  Sylvester  Collar 
acquired  the  interest  of  Isaac  Secor  under  the 
sheriffs'  deed  by  purchase  and  conveyance 
from  him  to  Sylvester  dated  the  25th  day  of 
April,  1877.  He  also  obtained  a  deed  from 
Thome  and  wife  dated  December  6,  1876. 
Stephen  Collar  contends  that  the  court  in  the 
State  of  New  York  obtained  no  jurisdiction 
in  the  suit,  and  that  the  sheriffs'  deed  is  in- 
valid, and  did  not  extinguish  his  title  to  the 
land.  The  circuit  judge  charged  the  jury 
that  he  was  of  opinion  that  the  sheriff's  deed 
did  extinguish  the  title  of  Stephen  Collar  to 
the  land,  but  further  instructed  the  jury  that, 
if  he  insisted  that  he  had  a  claim  upon  the 
land  after  the  sheriff's  deed,  even  after  he 
had  conveyed  to  Thome  and  he  to  Sylvester 
Collar,  such  claim  would  constitute  a  good 
consideration  for  the  promise  of  Hamblin  D. 
Collar  to  pay  him  the  sum  of  $225  for  such 
interest. 

We  held,  when  the  case  was  here  before, 
that  where  lands  were  conveyed  under  a  parol 
trust  to  sell  and  convert  into  money,  and 
divide  the  proceeds,  and  the  trust  had  been 
so  far  executed  by  the  trustee  as  to  sell  the 
land  and  receive  the  money,  and  such  trust 
had  been  recognized  by  him,  an  action  for 
money  had  and  received  would  lie  to  recover 
such  money  by  the  person  entitled  thereto. 
Collar  V.  Collar,  75  Mich.  414.  And  in  Bitely 
V.  Bitely,  85  Mich.  227  (at  the  April  Term  of 
this  court)  we  held  also  that  parol  evidence 
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was  admissible  to  prove  that  land  was  con- 
veyed to  sell  and  divide  the  proceeds  among 
the  heirs. 

In  WhiU  v.  Ckfiver,  76  Mich.  17,  we  held 
that  such  a  trust  was  not  within  the  pro- 
visions of  the  Statute  of  Frauds.  Such  tes- 
timony was  admitted  upon  the  trial  of  this 
case,  but  upon  this  trial  it  appeared,  upon 
the  examination  of  the  plaintiff,  that  there 
was  a  writing  having  reference  to  four  of  the 
conveyances  by  the  heirs  to  Sylvester  Collar 
which  the  plaintiff  signed,  and  that  it  was 
sent  by  Henry  to  the  heirs  in  Kent  County ; 
that  this  writing  was  for  the  purpose  of  fix- 
ing up  and  to  sell  the  place  so  as  to  divide 
the  money  with  the  lour  heirs,  namely, 
Hamblin,  Cameron,  Mary,  and  himself. 
When  this  fact  appeared,  such  writing  was 
the  best  evidence.  It  defined  the  trust,  and 
all  parol  evidence  respecting  the  trust,  upon 
which  Sylvester  obtained  the  deeds  from  such 
heir,  should  have  been  excluded.  There  was 
no  sufficient  showing  of  the  loss  of  such 
writing  as  to  permit  the  introduction  of  parol 
evidence  of  its  contents.  Such  parol  evi- 
dence,  when  introduced,  was  objected  to,  and 
when  it  appeared  later  that  there  existed  such 
writing,  such  objections  became  effective.  It 
appears  that  such  writing  did  not  include  or 
provide  for  all  the  heirs,  but  it  did  include 
the  plaintiff,  and  'measured  the  rights  of 
those  who  were  parties  to  it  and  Sylvester 
Collar.  The  plaintiff  also  testified  that  at 
his  talk  with  tlie  defendant  on  May  18,  1888, 
he  represented  these  same  four  heirs,  and 
wanted  to  settle  only  for  those  four  interests. 
It  is  very  important  that  it  should  appear 
what  agreement  Sylvester  had  with  those 
four*heirs,  and  the  writing  is  the  best  evi- 
dence of  that.  The  parol  testimony  tended 
to  show  that  the  trust  which  Sylvester  as- 
sumed was  not  a  trust  in  land,  but  a  trust 
arising  out  of  the  disposition  of  land  con- 
veyed to  him  for  a  specific  purpose.  It  was 
a  trust  arising  out  of  the  confiaence  reposed 
in  him  by  the  heirs  in  conveying  their  int^ • 
est  to  him,  without  any  other  consideration 
to  them  than  that  he  should  dispose  of  the 
land,  and  divide  the  proceeds  pro  rata  amooff 
them.  The  agreement  was  executory  ana 
contemplated  action  on  the  part  of  Sylvester. 
He  was  to  acauire  the  interests  of  all  the 
heirs,  and  sell  and  convert  the  real  estate 
into  money,  and  pay  over  to  each  his  pro  rata 
share.  So  far  as  the  agreement  relating  to 
the  purchase  and  disposition  of  real  estate 
rested  in  parol,  it  was  void  under  the  Stat- 
ute of  Frauds.  Wright  v.  King,  Harr.  Ch. 
12 ;  Bernard  v.  Bougard,  Id.  180 ;  Tnuk  v. 
Green,  9  Mich.  358 ;  Neteton  v.  Sly,  15  Mich. 
891 ;  Cobb  v.  Cook,  49  Mich.  11 ;  Pulford  r. 
Morton,  62  Mich.  25 ;  Shafter  v.  Huntington, 
58  Mich.  810. 

It  was  only  after  Sylvester  had  proceeded 
in  the  execution  of  the  parol  agreement,  and 
had  obtained  title  of  all  the  heirs,  and  con- 
verted the  real  estate  into  money,  that  the 
trust  would  arise,  founded  upon  equity  and 
good  conscience,  to  pay  over  the  proceeds; 
and,  before  such  trust  'could  be  enforced  at 
law,  some  new  promise  must  have  been  made, 
and  his  duty  to  pay  over  must  have '  been 
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affirmatively  recognized  before  an  action 
could  be  maintained.  Colder  y.  Moran,  49 
Mich.  17. 

But  what  becomes  of  the  remedy  of  the 
heirs  so  deeding,  if  the  grantee  dies  before 
performance  on  his  part  of  those  provisions 
which  are  void  by  the  Statute  of  Frauds,  and 
before  the  property  is  converted  into  person- 
alty, so  that  a  trust  can  attach?  At  such 
time  it  is  not  such  a  trust  as  equity  will  lay 
hold  of,  and  appoint  a  new  trustee  to  carry 
out  the  parol  trusts  which  are  void  by  the 
Statute  of  Frauds.  The  most  that  can  be 
said  in  such  a  case  is  that  the  parties  have 
voluntarily  conveyed  awav  their  interest  in 
the  real  estate,  and  placed  it  beyond  recall. 
They  would  have  been  in  the  same  predica- 
ment as  if  Sylvester  Collar,  after  having  ob- 
tained the  absolute  deeds  of  convevances  from 
all  the  heirs,  had  refused  to  sell  or  convey 
the  land,  or  further  perform  the  parol  agree- 
ment. The  heirs  could  not  have  compelled 
a  specific  performance,  because  the  parol 
agreement  is  void  under  the  Statute  of 
frauds.  Sylvester  Collar  died  before  the 
parol  trust  attached,  and  the  rights  of  the 
heirs  to  have  a  performance  died  with  him. 
It  was  said  by  Mr,  Justice  Campbell  in  BtUen 
V.  Gi'anffeTy  56  Mich.  208 :  "  As  our  statutes 
have  aboiished  the  old  doctrine  of  resulting 
trusts,  a  person  who  deliberately  conveys 
land  to  a  wife  or  other  relative  stands  in  no 
better  condition  as  to  enforcing  such  a  trust 
than  anyone  else.**  The  plaintiff  could  not 
have  maintained  this  action  against  the  heirs 
of  Sylvester  Collar,  even  though  they  had 
sold  the  fifty -five  acres  for  $8, 000  and  received 
the  money.  The  land  was  incumbered  by 
no  trust  when  it  descended  to  them.  It  does 
not  become  subject  to  any  trust  in  the  hands 
of  the  purchaser  from  them,  nor  does  such 
purchaser  owe  to  the  heirs  any  duty  arising 
out  of  the  original  parol  agreement  between 
Sylvester  and  the  heirs.  But,  if  there'  was 
an  express  trust  evidence  in  writing,  other 
considerations  obtain,  and  what  the  rights 
and  remedies  of  the  parties  would  be  in  such 
a  case  depends  entirely  upon  the  writing ; 
and,  until  that  is  produced  or  established 
with  sufficient  certainty,  it  is  impossible  to 
determine  whether  the  present  action  could 
be  maintained  or  not.  When  the  case  was 
here  before,  the  opinion  was  based  upon  the 
statement  that  "  in  1880  Sylvester  Collar  died, 
not  having  executed  the  trust  or  conveyed 
said  lands,  and  afterwards  the  defendant, 
Hamblln  D.  Collar,  obtained  a  conveyance 
of  said  lands  from  the  heiisof  Sylvester  Col- 
lar, deceased,  which  included  the  interest  of 
the  plaintiff  which  had  been  conveyed  to 
Thome,  and  afterwards  to  Sylvester  for  the 
same  purpose.  ...  It  was  also  proposed 
to  be  shown  that  the  defendant  obtained  the 
whole  title  to  this  land  from  the  heirs  of  Syl- 
vester, and  that  he  knew  his  brother  had  taken 
the  title  to  the  land  for  the  purpose  of  thus 
distributing  the  proceeds,  and  that,  although 
he  had  recognized  the  rights  of  all  the  other 
heirs,  and  paid  them  on  the  basis  of  the 
agreement  made  with  the  plaintiff,  of  May 
18,  1886,  be  had  not  paid  the  plaintiff,  and 
refused  to  recognize  his  rights  in  any  funds, 
though  he  has  the  funds  representing  that 
13  L.  R  A.  40 


interest  in  has  hands. "  Such  is  not  the  case 
disclosed  by  tliis  record.  It  is  not  shown 
that  the  defendant  acquired  conveyances  from 
Sylvester's  heirs  for  the  same  purpose  as  Syl- 
vester had  obtained  deeds  from  the  heirs ;  nor 
is  it  shown  that  he  recognized  the  rights  of 
all  the  other  heirs  to  a  share  of  the  proceeds 
of  sale  of  the  land.  On  the  contrary,  it  now 
appears  that  the  agreement  under  which 
Stephen  Collar  claims  an  interest  through 
Sylvester  was  in  writing,  defining  the  pur- 
poses for  which  Sylvester  received  the  con- 
veyances entered  into  between  four  of  the 
heirs,  including  the  plaintiff,  and  it  was 
with  reference  to  these  same  four  heirs  that 
the  original  promise  to  pay  $225  was  made 
on  May  18,  1886. 

The  judgment  mtist  be  reverted,  and  a  neto 
trial  ordered. 

The  other  Justices  concurred. 


AlicelB.  CANFIELD,  Appt,, 

V. 

Great  Camp  of  the  KNIGHTS  OF  MACCA- 
BEES, for  the  State  of  Michigan. 


(. 


.Mich.. 


A  benefit  soeletjr  ma^  l&wftilly  provide 
tlufctdeath  cUiam  ahaU  be  flmUly  de- 

Nora.— Jftfhjol  benefit  anociaiitma;  binding  effect  of 
their  judiciary  decisions. 

Where  private  benefioial  aaMMslations  adopt  laws 
for  their  erovemment  to  be  admlntotered  by  them- 
aelvea,  to  wtaicli  everyone  who  Joins  them  conaents, 
the  deoisions  of  their  tribunals  under  such  laws  are  * 
blDdinir  upon  the  courts  of  the  State.  Osceola 
Tribe,  No.  U  J.  O.  of  R.  M.  v.  Schmidt,  67  Md.  86. 
See  Black  ft  White  Smithes  Soc.  v.  Vandyke,  2 
Whart  809;  LoKan  Tribe,  I.  O.  of  R.  M.  v.  Schwartz, 
19Md.6a6. 

If  a  by-law  Is  reasonable  and  valid,  not  oppres- 
sive or  against  public  policy,  it  forms  part  of  the 
contract  and  the  member  is  bound  by  its  terms. 
See  AUnutt  v.  Subsidiary  High  Court  of  U.  S.  A. 

o.  of  F.  aeMicta.ua 

With  voluntary  associations,  the  court,  before  it 
will  interfere,  must  see  that  It  is  under  obligations 
to  act,  and  that  it  can  effectually  act  in  the  prem- 
ises.   BUisonv.  Bignold,2Jac.ftW.608. 

Where  there  are  no  property  rights  the  court 
will  not  interfere  at  all.  Rigby  v.  Ck>nnol,  28  Week. 
Bep.660. 

Courts  should  not  as  a  general  rule  interfere 
with  the  contentions  of  voluntary  associations  so 
lonir  asthe  government  is  fairly  and  honestly  ad- 
ministered; the  remedy  for  grievances  should  be 
sought  in  the  first  instance  in  their  rules  and  regu- 
lations. Lafond  v.  Deems,  81  N.  Y.  607;  Fisoher  v. 
Raab,  67  How.  Pr.  87. 

The  officers  of  a  medical  society,  as  to  the  ques- 
tion of  expulsion  of  a  member,  are  to  that  extent 
a  court,  and  chancery  is  not  the  proper  tribunal  to 
correct  their  errors  and  irregularities.  Oregg  v. 
Maasachuaetts  Med.  Soc.  Ill  Mass.  186. 

But  courts  are  not  bound  by  decisions  made  by 
such  officials  concerning  the  force  and  effect  of 
contracts  of  the  association.  Manson  v.  Grand 
Lodge  A.  O.  IJ.  W.  80  Minn.  500. 

Power  of  benevolent  associations  to  make  by- 
laws. See  note  to  Supreme  Lodge,  K.  of  P.  v. 
Knight  (Ind.)  8  L.  B.  A.  409. 

Death  claims  of  deceased  members.  Soe  note  to 
Lawler  v.  Murphy  (Conn.)  8  L.  B.  A.  lia 
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termined  by  a  oommittee  desUrnated  by 
itself,  and  that  there  sbaJl  be  no  riffht  of  appeal 
to  the  courts;  and  such  provision  will  be  oonclu- 
alve  on  the  beneficiary  named  in  a  certificate, 
althouirh  not  a  member  of  the  society,  and  pre- 
vent the  maintenance  by  him  of  an  action  on 
a  claim  rejected  by  the  committee,  in  the  absence 
of  a  charffe  of  fraud  or  violation  of  the  rules  or 
reerulations  of  the  order. 

(October  9, 1801.) 

APPEAL  by  plaintiff,  on  a  case  made  from  a 
jadgment  of  the  Circuit  Court  for  Macomb 
County,  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  benefit  certificate  issued  to  plain tifiT's 
husband  for  her  benefit.    Affirmed. 

The  facts  sufiSciently  appear  in  the  opinion. 

Messrs.  Eldredgre  A  Spier,  for  appellant: 

A  by-law  or  constitutional  provision  which 
undertakes  to  make  the  decision  of  a  tribunal, 
created  of  its  own  members,  and  therefore  in- 
terested, conclusive  upon  a  claim  of  a  bene- 
ficiary, made  pursuant  to  a  certificate,  in  the 
nature  of  a  policy  of  insurance  upon  the  life 
of  a  member,  is  unreasonable,  against  public 
policy,  and  void. 

Austin  V.  Searing,  16  N.  Y.  112-128:  Bauer 
v.  Samson  Lodge,  K.  of  P.  102  Ind.  282. 

Such  restrictive  provisions  are  repugnant  to 
art.  6  of  the  Constitution  of  this  State.  The 
Judicial  power  is  vested  in  certain  courts,  and 
consists  of  the  power  to  hear  and  determine 
controversies  between  adverse  parties,  and 
questions  in  litigation. 

Story,  Const.  ^  1640  et  seq. 

This  power  can  only  be  conferred  upon 
courts. 

Re  Buddington,  39  Mich.  472-474;  Rou)e  v. 
Rowe,  28  Mich.  858;  Bisser  v.  Hoj/t,  68  Mich. 
185-193;  Underwood  Y.  MeDuffee,  16  Mich.  861. 

In  Home  Ins.  Co.  of  New  York  v.  Morse,  87 
U.  S.  20  Wall.  445,  22  L.  ed.  866,  even  the 
statute  of  a  State,  aimed  to  restrict  the  right  of 
insurance  companies  of  other  States  to  remove 
suits  against  it  to  the  United  States  courts, 
was  held  unconstitutional  and  void. 

The  effect  of  these  restrictive  provisions  of 
defendant,  if  held  valid,  would  be  to  deprive 
the  claimant  of  property  of  the  right  to  a  jury 
trial.  A  statute  having  that  effect  cannot  be 
sustained. 

Edwards  v.  Symons,  8  West.  Rep.  784,  65 
Mich.  848-854,  and  cases  cited;  Wood  v. 
Humphrey,  114  Mass.  184-186. 

It  is  not  in  the  power  of  the  parties  to  a  con- 
tract (by  a  general  arbitration  clause)  to  oust 
the  courts  of  their  lurisdicUon. 

Menu  V.  Armenia  F.  Ins.  Co.  79  Pa.  478,  21 
Am.  Rep.  80. 

The  rule  we  contend  for  is  enforced  in  Kist- 
ler  V.  Indianapolis  dk  Si.  L.  B.  Co.  88  Ind. 
460. 

Messrs.  Markey  &  Hall*  for  appellee: 

The  laws,  by-laws,  rules,  regulations  and 
constitution  of  the  order  are  binding  upon  the 
members. 

Niblack,  Mut.  Ben.  Soc.  par.  12;  Bacon, 
Ben.  Soc.  &  Life  Ins.  pars.  69, 79,  81;  Hlrschl, 
Law  of  Fraternities  &  Societies,  p.  88;  Mora- 
wetz,  Priv.  Corp.  par.  491;  May,  Ins.  par.  426; 
Union  Mut.  Aid  Asso.  v.  Montgomery,  14  West. 
Rep.  877,  70  Mich.  586;  Van  Poficke  v.  Nether- 
18  L.  R.  A. 


land  Si.  V.  De  P.  Soe.fi  West.  Rep.  182,  68 
Mich.  878;  Arthur  v.  Od^dlows  Ben.  Asso.  of 
Columbus,  29  Ohio  St.  557,  560;  Osceola  Tribe 
No.  11,  1.  0.  ofB.  M.  V.  Schmidt,  57  Md.  106. 

The  rights  of  a  member  or  his  benefictaiy 
to  be  paid  any  part  of  the  fund  provided  for 
the  benefit  of  the  widow  and  orphan  is  gov- 
erned entirely  by  his  benefit  certificate  and  the 
constitution,  laws,  and  regulations  of  the  or- 
der. The  parties  are  bound  by  Just  such  con- 
tracts as  they  make  which  are  free  from  fraud 
or  illegality.  Courts  cannot  make  contracts 
for  parties  or  render  a  party  liable  on  a  different 
basis  from  that  upon  which  his  liability  is  mu- 
tually stipulated  for. 

Lorscher  v.  Supreme  Lodge,  K.  o^lT.  2  L.  R. 
A.  206,  72  Mich.  826. 

Where  one  has  a  claim  against  an  associa- 
tion like  defendant,  under  its  laws,  which  has 
been  disputed  and  decided  adversely  by  the 
proper  tribunal  acting  under  the  laws  of  the 
order,  a  court  of  law  has  no  jurisdiction  as  he 
is  concluded  by  the  forum  of  his  choice. 

Anacosta  Tribe  No  12,  1.  0,  of  B.  M.  t. 
Murbach,  18  Md.  91;  Osceola  Tribe  No.  11,  I. 
0.  of  B.  M.  V.  Schmidt,  57  Md.  98;  Toram  v. 
Howard  Ben.  Asso.  4  Pa.  519;  PouUney  ▼. 
Bachman,  81  Hun,  49;  Lafond  v.  Deems,  81 
N.  Y.  507;  Harrington  v.  Workingmen's  Ben. 
Asso.  70  Gki.  840,  27  Alb.  L.  J.  488;  Blaek  A 
White  Smith's  Soc.  v.  Van  Dyke,  2  Whart.  309; 
Sperrjfs  App.  116  Pa.  891;  McAlees  v.  Supreme 
Sitting  Order  of  Iron  Hall  (Pa.)  12  Cent.  Rep. 
415;  Woolsey  v.  Independent  0.  of  0.  F.  Jjodae 
No.SS,  61  Iowa,492;  Harrison y.  Hoyle,%iO\^o 
St.  264;  Van  Poucke  v.  Netherland  St.  V.  De 
P.  Soc.  supra;  EUiott  v.  Bayal  Exch.  Assur. 
Co.  L.  R.  2  Exch.  287;  Dawson  v.  Fitzgerald, 
L.  R.  1  Exch.  Div.  257. 

The  exact  point  at  issue  was  before  the 
court  in  Bood  v.  Bailway  Pass,  db  Freight  0. 
Mut.  Ben.  Asso.  81  Fed.  Rep.  62,  where  the 
couit  said  it  was  certoinlv  competent  for  the 
members  of  this  association  to  ame  among 
themselves  that  the  action  of  their  board  of 
directors  in  reference  to  any  claim  presented 
against  the  association  should  be  final.  This 
view  has  been  practically  adopted  by  oar 
court. 

Van  P&ucke  v.  Netherland  St.  V.  De  P.  Soc. 
supra;  Lorscher  v.  Supreme  Lodge  K.  of  ff.^ 
L.  R.  A.  206,  76  Mich.  826. 

Plaintiff  not  being  a  member  of  the  order 
cannot  assail  this  law,  as  she  can  recover  only 
under  the  provisions  regulating  the  member- 
ship of  her  decefised  husband.  This  attack 
cannot  be  sustained,  because  if  it  was  admitted 
that  the  rule  of  the  association  is  bad  as  a  by- 
law, it  may  be  good  as  a  contract. 

Ang.  &  A.  Corp.  par.  842;  Austin  v.  Sear- 
ing,  16  N.  Y.  112;  Qoddard  v.  St.  LouU  Mer- 
cliants  Exch.  78  Mo.  609. 

Grant*  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  by  the  court,  and  the 
finding  contains  the  following  material  facts; 
Defendant  is  a  mutual  benefit  association  in- 
corporated under  Act  89,  Pub.  Acts  1888,  for 
the  improvement  morally,  socially,  and  intel- 
lectually of  its  members,  and  for  the  purpose 
of  establishing  a  benefit  fund,  from  which  ahaD 
be  paid  a  certain  sum  to  the  member,  or  hit 
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widow,  or  certain  other  relatives,  as  |he  may 
direct,  and  as  the  endowment  laws  of  the 
order  provide.  Its  constitution  provides  for  a 
great  camp,  composed  of  certain  officers  and 
one  representative  from  each  of  the  subordi- 
nate tents  in  the  State.  This  Great  Camp 
meets  annually,  and  its  members  are  selected 
annually.  Three  of  the  principal  officers 
constitute  the  executive  committee.  Article 
18,  §  2,  of  its  laws  reads  as  follows:  ''The  ex- 
ecutive committee  shall  have  power  to  pass 
on  all  death  claims,  and  if  in  their  judgment 
any  such  claim  is  not  on  its  face  a  valid  one, 
they  shall  notify  the  beneficiary  or  beneficiaries 
of  the  deceased  members  thereof,  and  give 
them,  or  their  attorneys,  an  opportunity  to  ap- 
pear before  such  committee  within  sixty  days 
thereafter,  and  present  such  evidence  as  they 
may  have  to  establish  the  justness  or  validity  of 
such  claim,  and  the  said  committee  shall  try, 
hear,  and  decide  upon  the  justness  or  validity 
of  such  claim,  and  such  decision  shall  be 
binding  upon  such  claimant,  unless  an  appeal 
is  taken  to  the  Great  Camp.  The  notice  of  the 
appeal  from  the  decision  of  the  said  committee 
must  be  filed  with  the  great  record  keeper 
within  sixty  days  thereafter.  The  decision  of 
the  Great  Camp,  in  all  such  cases,  shall  be  final, 
and  no  suit  in  law  or  equity  shall  be  commenced 
or  maintained  by  any  member  or  beneficiary." 
Plaintiff's  husband,  now  deceased,  became  a 
member  of  the  defendant,  and  received  what 
is  termed  a  *'half  endowment  certificate," 
which  entitled  him  to  receive  one  assess- 
ment on  the  membership  not  exceeding;  $1,000, 
as  a  benefit  to  his  wife,  upon  satisfactory 
proof  of  his  death,  aad  the  surrender  of 
the  certificate,  provided  he  shall  have,  in  every 
particular,  complied  with  all  the  rules  and  regu- 
lations of  the  order.  Upon  his  death  plaintiff 
S resented  her  claim  to  the  committee,  which 
ecided  a^inst  it  on  the  ground  that  at  the 
time  of  his  death  he  was  not  a  member  in  good 
standu3g,  but  had  been  duly  and  regularly  sus- 
pended therefrom,  in  accordance  with  the  rules 
and  regulations  thereof.    She  then  appealed  to 


the  grand  camp,  which  also  disallowed  the 
claim,  after  a  full  examination  and  hearing. 
She  then  brought  this  suit,  and  judgment  was 
rendered  therein  against  her. 

It  is  claimed  on  behalf  of  plaintiff  that  the 
provision  above  quoted,  which  makes  the  de- 
cision  of  the  Grand  Camp  final,  is  contrary  to 
public  policy,  and  void,  in  that  it  ousts  the 
court  of  jurisdiction.  No  charge  is  made  that 
either  the  committee  or  the  grand  camp  acted 
fraudulently,  or  in  any  manner  contrary  to  the 
rules  and  regulations  of  the  order.  I  am  un- 
able to  see  any  difference  between  the  present 
case  and  that  of  Van  Paucke  v.  Netherland 
St.  F.  De.  P,  Soc.  63  Mich.  378,  6  West.  Rep. 
162.  These  organizations  are  purely  voluntary, 
and  it  may  well  be  considered  by  their  mem- 
bers important  that  claims  of  this  character 
should  be  determined  by  methods  more  inex- 
pensive than  resorts  to  the  courts.  This  reason 
is  well  expressed  by  my  Brother  Champlin  in 
the  case  above  cited.  Plaintiff  seeks  to  main- 
tain a  distinction  between  that  case  and  the 
present  one,  in  that  the  plaintiff  was  himself 
a  member  claiming  for  "sick  benefits,"  while 
the  plaintiff  here  is  not  a  member,  and  had  no 
voice  in  the  selection  of  members  of  the  tri- 
bunal. Her  right  depends  solely  upon  the 
voluntary  act  of  her  husband  in  becoming  a 
member.  Her  right  to  receive  the  benefit  de- 
pended upon  his  complying  with  the  constitu- 
tion and  rules  to  which  he  assented,  and  which 
became  a  part  of  his  contract.  I  can  see  no 
reason  why  a  different  rule  should  apply  to 
plaintiff  than  to  a  member  making  a  claim  for 
benefits.  Similar  provisions  have  been  sus- 
tained by  the  courts.  Anacosta  Tribe  No,  12 
L  0.  cfR,  M.  V.  MuTbaeh,  18  Md.  91;  Toram  v. 
H<yu)ard  Ben.  A»9o,  4  Pa.  519;  Elaek  <&  White 
Smith's  Soc.  V.  Vandyke,  2  Whart  809;  Woolsey 
y.  Independent  0.  of  0,  F.  Lodge  No,  £S,  61  Iowa. 
492;  Hood  v.  Railway  Pass,  dk  Freight  C,  MuL 
Ben.  Asao.  81  Fed.  Rep.  62. 

Judgment  <Mrmed. 

The  other  Justices  concurred. 


PENNSYLVANIA  SUPREME  COURT. 


G.  J.   LILLIBRIDGE   et  al.,  Appts., 

V, 

LACKAWANNA  COAL  CO.,  Limited. 


.Pa.. 


.) 


A  g^raator  in  fee  of  coal  underlying  him 
Uund  with  the  rigrbt  to  mine  and  remove  the 


same  cannot,  at  least  before  the  vein  has  been  ex- 
hausted, enjoin  the  errantee  from  nslngitunnels 
cut  throuerh  the  body  of  the  coal  for  the  removal 
of  other  coal  from  beneath  lands  adjolnlnerithoae 
of  the  jH^ntor 

iSterrett^  McCcUumTand  Mitchell^  JJ.,  dissents 

(October  6. 1801.) 


'Sorm.—Conveuanee  of  mineral  beneath  surface  of 
land. 

The  minerals  beneath  the  surface  of  land  may  be 
conveyed  by  deed,  distinct  from  the  rl^rht  to  the 
surface,  and  are  a  corporeal  hereditament  passing 
by  deed.    Lee  v.  Bumgardner,  86  Va.  315. 

A  demise  of  coal  under  the  surface  of  a  specified 
piece  of  land  iB  a  sale  of  the  coal.  Falrchlld  v. 
Faircblld  (Pa.)  7  Gent.  Rep.  873. 

The  errant  of  a  right  to  mine  coal  In  the  land  of 
the  lessor  and  remove  it  therefrom  is  a  grant  of  an 
Interest  In  the  land  itself,  and  not  a  mere  license 
to  take  thelcoal.    Hope*8  App.  (Pa.)  2  Gent.  Rep. 

18  L.  R.  A. 


Where  grantee  contracted  to  pay  a  specified  price 
per  ton,  the  inatrument  whbjbl  sale  of  the  coal  not- 
withstanding the  parties  contracted  as  "lessor  ana 
lessee."  Delaware,  L.  &  W.  R.  CJo.  v.  Sanderson, 
109  Pa.  688, 1  Cent.  Rep.  108. 

Such  Interest  of  the  lessee  is  property  liable  to 
sale  on  Judgiment  and  execution,  as  real  estate. 
Hyattfv.  VIncennes  Nat.  Bank,Lll3  U.  8.  406,  28  L. 
ed.lOOO. 

A  sale  of  coal  to  be  mined  with  houses,  shope, 
sbutes,  drums,  etc.,  and  other  appurtenances, 
with  no  covenant  to  repair  or  return  such  appur- 
tenances, carries  title  to  such  articles.  Montooth 
V.  Gamble,  128  Pa.  240. 
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APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Common  Pleas  for  Lacka- 
wanna County  in  favor  of  ^defendant  in  a  suit 
brought  to  enjoin  the  use  of  tunnels  under 
complainants'  land  for  the  mining  of  coal  un- 
derlying lands  adjoining  those  of  complain- 
ants.    A  firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mesara.  John  S.  Harding  and  Garrick 
M.  Hardin£^»  for  appellants: 

The  great  rule  of  interpretation,  with  respect 
to  deeds  and  contracts,  is  to  put  such  a  con- 
struction upon  them  as  will  effectuate  the  in- 
tention of  the  parties,  if  such  intention  be  con- 
sistent with  tbe  principles  of  law. 

Holiingm&rih  v.  Frj/,  4  U.  8.  4  Dall.  845, 
1  L.  ed.  860;  Staffer  v.  Stmer,  9  Serg.  &  R  460; 
Dae  y.  Burt,  1  T.  R.  701. 

As  the  coal  was  mined  out  and  removed, 
there  resulted  an  ''open  way"  a  * 'space,"  or  a 
<<  chamber,"  through,  under  and  across  the 
plaintiff's  property.  The  roof  above,  the  floor 
below,  the  '^chamber"  between,  each  and  all 
were  real  estate.  One  may  own  a  chamber 
even  in  a  house  as  his  separate  real  estate. 

Doe  V.  Burt,  atipra;  Loving  v.  Bacon,  4 
Mass.  675;  South  Cong.  Meeting  Houee  Propra, 
V.  Lowell,  1  Met.  641;  Cheeaehorough  v.  Oreen,  10 
Conn.  818. 

Plaintiffs  were  the  owners  of  this  real  estate. 
It  cannot  be  said  that  they  conveyed  it  away 
when  they  executed  the  so-called  lease. 

If  the  plaintiffs  were  reversioners  of  the 
"chamber,  they  certainly  could  maintain  an 
action  for  the  violation  of  any  of  their  rights 
in  connection  with  it.  The  oegree  of  damage 
was  wholly  immaterial. 

Bipka  V.  Sergeant  7  Watts  &  S.  9;  Paa- 
toHua  V.  Fiaher,  1  Rawle,  27;  Seneca  R.  Co, 
Y.  Auburn  &  Rocheater  R  Go.  6  Hill,  170. 
^  A  grant  of  a  part  of  an  owner's  premises,  as 
of  the  coal  under  the  surface,  or  a  mine,  will 
carry  with  it  and  create  such  easements  as  may 


be  necessary  for  the  attainment  of  the  subject 
matter  of  toe  grant;  thus  a  grant  of  coal  in  a 
place  creates  an  easement  of  entrance  and  min- 
mg  and  carrying  away. 

Bwing  y.  tiandorai  0.  d  Min.  Co.  110  HI. 
290;  Martin  y.  Bretoater  Iron  Min.  Co.  65  N. 
Y.  638. 

But  an  easement  in,  over,  or  through  land, 
must  be  restricted  to  the  purpose  for  which  it 
was  granted;  and  ownership  of  the  easement 
will  not  justify  the  use  of  the  land,  in,  or 
through  which  it  exists,  for  other  purpoaea. 

K€Uer  y.  Beaman,  49  Me.  207;  Noyea  v. 
Hemphill,  58  N.  H.  636;  Valletf  FaUa  Go.  y. 
Dolan,  9  R.  I.  489. 

And  the  burden  of  a  servient  tenement  must 
not  be  increased  by  new  or  extended  methods 
of  use  not  strictly  deducible  from  the  grant. 

Washb.  Real  Prop.  bk.  2,  p.  280:  Gheatnvt 
HiU  Spring  House  7\imp.  Go.  v.  Piper,  77  Pa. 
482;  Richardaon  v.  Glementa,  89  Pa.  508. 

If  one  who  has  a  way  for  one  purpose  makes 
use  of  it  for  another,  he  becomes  a  trespasser 
as  much  as  though  be  had  no  easement  at  all 
in  the  land. 

Cowling  v.  Higgin^on,  4  Mees.  &  W.  245 
Bollard  y.  Dyaon,  1  Taunt.  279. 

Where  one  who  was  the  owner  of  a  two-acre 
mowing  lot,  and  had  a  right  of  way  across  an- 
other's land  adjoining  it,  for  the  purpoee  of 
bringing  away  hay,  purchased  another  lot  ad- 
joining  tbe  last,  from  which  he  carried  hay 
over  the  land  of  the  other  also,  though  mixed 
with  hay  from  his  two-acre  lot,  he  was  held  to 
be  a  trespasser. 

HoweU  V.  King,  1  Mod.  190;  Datenpart  y. 
Lamaon,  21  Pick.  72.  See  Oarritt  v.  Sharp, 
8  Ad.  &  El.  826. 

Where  Miller,  by  writing,  sold  all  the  ooal 
under  a  tract  of  land,  with  privflege  to  the 
yendee  to  use  the  railroad,  tenements  and  other 
improvements  of  Miller,  McCloskey,  the  Yen- 
dee,  to  remove  the  coal  in  forty  years;  at  the 


Under  an  absolute  sale  of  ooal  for  a  gross  sum, 
and  to  enable  purohasers  to  mine  and  remove  the 
ooal  and  ieasinff  a  tew  acres  tDl  the  ooal  is  ex- 
hausted, grantees  and  their  assigns  have  the  whole 
term  to  mine  and  remove  ibe  ooaL  Consolidated 
Ooal  Ck).  V.  Schmisseur,  135  IlL  871. 

Under  a  oontraot  of  sale  of  ooal  binding  a  pur- 
chaser to  mine  and  remove  a  certain  quantity 
yearly  **or  pay  for  the  same  as  though  mined  after 
proving  that  a  certain  quantity  was  mined  plaintiff 
must  prove  that  it  was  shipped  and  not  sold  at  the 
mines.    Bestwick  v.  Ormsby  Coal  Co.  128  Pa.  fiOe. 

One  having  the  exclusive  right  to  mine  coal  up- 
on a  tract  of  land  has  the  right  of  posseaBton,  even 
as  against  the  owner  of  the  soil,  so  far  as  is  neces- 
sary to  carry  on  his  mining  operations.  Benavidee 
V.Hunt, 79 Tex.  888. 

A  purchaser  under  a  contract,  who  has  delivered 
up  a  deed  of  release,  is  Uable  for  the  coal  mined 
thereon  according  to  the  contract  so  long  as  he  re- 
mains in  possession.  Bestwick  v.  Ormsby  Ooal  Co. 
auvra. 

Bights  of  owner  of  wrface  and  of  mineral. 
The  owner  of  the  surface  has  a  light  to  actual 
support  for  his  soil,  and  the  owner  of  the  ooal  has 
a  right  to  take  out  the  coal  in  any  way  he  pleases, 
so  that  he  supports  the  surface  in  its  ancient  con- 
dition. Gumbert  v.  Kilgore  (Pa.)  6  Oent.  Hep.  408. 
A  grantor  of  the  fee  of  the  surface  of  land  may 
reserve  an  estate  in  fee  in  the  minerals,  and  each 
18L.R.A. 


estate  will  be  subject  to  the  law  of  descent,  devise, 
and  conveyance.  Kinoaid  v.  McQowan,  88  Ky.  n. 
Tbe  right  to  minerals,  timber,  and  a  mill-site,  re- 
served to  the  grantor  in  conveyance  of  certain 
paroels  of  land,  will  not  pass  by  his  subsequent 
conveyance  of  the  whole  tract,  expressly  exoept- 
ing  the  paroels  previously  conveyed.    IbUL 

LiabUUy  of  owner  of  aurfaee  land,  and  of  the  fMn- 
eroL 

Where  the  surface  Is  owned  by 'one  person  and 
the  coal  by  another,  the  former  is  liable  in  tres- 
pass for  mining  without  a  license.  Ashman  y. 
Wlgton  (Pa.)  9  Oent.  Rep.  8S8. 

The  lessors  of  ooal  lands  are  liable  for  taxes  as- 
sessed on  the  unmined  coal  as  well  as  on  thesurteoe 
lands,  under  a  clause  In  the  lease  that  they  **BhaU 
pay  all  taxes  on  lands  hereby  leased,"  the  leasees  to 
pay  taxes  on  the  coal  after  it  is  mined.  Mfles  v. 
Delaware  &  H.  Canal  Oo.  140  Pa.  823. 

Where  tbe  lessors  engage  to  pay  all  the  taxes  im- 
posed upon  ooal  in  the  ground,  this  obligation  is  not 
affeotAd  by  a  subsequent  deed  of  a  part  of  the  sur- 
face of  the  ground  to  the  lessee,  or  by  the  fact 
that  the  courts  subsequently  held  that  the  lease 
was  in  effect  a  sale  of  the  coaL  Woodward  v. 
Delaware,  L.  &  W.  R.  Co.  (Pa.)  22  W.  N.  C.  20L 

The  owner  of  the  ooal  is  liable  to  the  owner  of 
the  surface,  if  a  spring  is  ruined  through  his  fail- 
ure to  properly  support  the  surface.  Qumbert  v. 
Kilgore  (Pa.)  8  Cent.  Rep.  408. 
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expiration  of  which  time,  or  on  the  removal 
of  the  coal,  **  the  riehts  or  privileji^es  hereby 
granted  shall  cease,  it  was  held  that  the 
vendee  had  no  right  to  use  the  improvements, 
etc.,  for  removing,  etc.,  other  coal  than  that 
mentioned  in  the  writing. 

MeOoskejf  v.  MiUer,  7§  Pa.  151. 

Mtwr%,  Henry  A.  Knapp  and  Everett 
Warren,  for  appellee: 

The  instrument  or  contract  between  the  par- 
ties is,  under  the  laws  of  this  Commonwealth, 
a  sale  of  the  subjacent  stratum  of  coal. 

Defendant  having  purchased  from  plaintiffs, 
and  become  the  owner  in  fee  of  the  subjacent 
stratum  of  coal,  may  put  the  same  to  any  use, 
so  long  as  the  contract  relations  between  plain- 
tiffs and  defendants  are  not  violated. 

Caldwea  v.  VHdion,  81  Pa.  475;  GaUaM  v. 
Copeland,  87  Pa.  427;  Barnes  v.  MaiMon,  1 
Maule  4&  S.87;  Sanderson  v.  Scranton,  105  Pa. 
469;  Delaware,  L,  A  W.  R,  Co.  v.  Sanderson,  1 
Cent.  Rep.  102,  109  Pa.  583. 

By  the  conveyance  defendants  took  the  fee- 
simple  title  as  actual  ownera  of  the  land,  con- 
sisting of  the  veins  of  coal  underlying  the  tract 
of  surface  land  mentioned  in  the  plaintiff's  bill. 

Dunbar  Furnace  Co.  v.  FairehUd  (Pa.)  Oct. 
7.1889. 

Owning  this  land,  defendants  may  use  it  as 
thevlike,  so  that  there  is  no  breach  of  contract 
rights  of  plaintiffs,  and  the  inlunction  "Sic 
utere  iuo,  ui  alienum  non  leedas"  is  not  violated. 

Broom,  Legal  Biaxims,  p.  264;  Austin, 
Jurisp.  §  515;  Anderson,  Law  Diet  p.  741; 
MacSwinney,  Mines,  p.  67. 

We  are  not  using  or  in  any  manner  interfer- 
ing with  plaintiff's  property. 

Hamilton  v.  Qraham,  L.  R.  3  H.  L.  6c.  166; 
Boioeer  v.  Maclean,  2  DeG.  F.  &  J.  415;  Bam- 
ilton  V.  Dunlap,  L.  R.  10  App.  Cas.  818;  Bal- 
laeorkish  S.  L.  d  C.  Min.  Co,  v.  Harrison,  L. 
R.  6  P.  C.  App.  Cas.  49;  Eardley  v.  Oranville, 
L.  R  8  Ch.  Div.  826. 

Pbiintiffs  endeavor  to  distinguish  Proud  v. 
Bates,  84  L.  J.  Ch.  406.  for  the  reason  that  the 
subject  there  arose  under  an  exception.  But 
there  is  no  difference  between  the  effect  of 
words  in  a  grant  and  words  in  an  exception. 

8  Washb.  Real  Prop.  p.  482;  Shep.  Touch.. 
100;  Whitaker  v.  Brown,  46  Pa.  199. 

An  instructive  discussion  of  the  subject 
"Horizontal  Divisions  of  Land,"  appeara  in 
American  Law  Register,  vol.  1,  N.  8.  p.  577. 

See  also  Erskine's  Institutes  of  the  Law  of 
Scotland;  Armstrong  v.  Caldwell,  58  Pa.  284. 

Ghreen,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  at  all  questioned,  but  is  expressly 
conceded,  by  the  learned  counsel  for  the  ap- 
pellants, that  the  agreement  between  these 
parties  is  an  absolute  sale  to  the  defendant  of 
all  the  merchantable  coal  underlying  the  tract 
of  land  in  question,  and  that  the  surface  of 
the  land  and  the  minerals  beneath  it  may  be 
dissevered  in  title  and  become  separate  tene- 
ments. This  doctrine  has  been  so  frequently 
decided  by  this  court,  and  in  such  varying 
circumstances,  that  a  mere  reference  to  some 
of  the  leading  cases  will  be  all  that  is  nec- 
essary, for  the  present  occasion.  Caldwell 
V.  Fulton,  81  Pa.  475 ;  Caldwell  v.  Copeland, 
37  Pa.  427 ;  Scranton  v.  PhiUips,  94  Pa.  15 ; 
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Sanderson  v.  Scranton,  105  Pa.  169 ;  Delaware, 
L.  d  W.  R.  Oo.  V.  Sanderson,  109  Pa.  588, 
1  Cent.  Rep.  102. 

In  the  opinions  delivered  in  the  foregoing 
and  other  cases,  we  have  emphatically  de- 
cided that  the  coal  or  other  mineral  beneath 
the  surface  is  land,  and  is  attended  with  all 
the  attributes  and  incidents  peculiar  to  the 
ownership  of  land.  We  have  held  the  min- 
eral to  be  a  corporeal  and  not  an  incorporeal 
hereditament;  that  the  surface  may  be  held 
in  fee  by  one  person  and  the  mineral  also  in 
fee  by  another  person  ;  that  the  mineral  may 
be  subject  to  taxation  as  land,  and  the  sur- 
face to  an  independent  taxation  as  land,  when 
owned  by  a  different  peraon ;  that  possession 
of  the  mineral  may  be  recovered  by  ejectment 
and  title  to  it  may  be  acquired  by  adverse 
possession  under  the  Statute  of  Limitations, 
though  not  by  prescription  because  it  is  not 
an  incorporeal  right.  In  short,  we  have  for 
nearly  half  a  centurv  iudicially  regarded 
the  ownerehip  of  mineral,  where  it  has  been 
properly  severed  from  the  surface,  as  the 
ownerehip  of  land  to  all  intents  and  purposes. 
Said  Strong,  J. .  in  Caldwell  v.  Fulton,  supra: 
**  Coal  and  minerals  in  place  are  land.  It  is 
no  longer  to  be  doubted  they  are  subject  to 
conveyance  as  Buch.  Nothing  is  more  com- 
mon in  Pennsylvania  than  that  the  surface 
right  should  be  in  one  man,  and  the  mineral 
right  in  another.  It  is  not  denied  in  such  a 
case  tliat  both  are  landownera,  both  holdera 
of  a  corporeal  hereditament.  **  Woodward, 
J.,  in  CcUdweU  v.  Copeland,  supra,  said: 
"There  is  no  more  reason  why  mines  in 
another's  land,  whether  opened  or  unopened, 
may  not  be  held  by  a  deed  duly  acknowledged 
and  recorded,  than  why  land  in  its  most  or- 
dinary significance  may  not  be  so  held.  In 
other  woras,  mines  are  lands  and  subject  to 
the  same  laws  of  possession  and  conveyance.  ^ 

In  the  litigated  causes  the  contentions  have 
been  rather  upon  the  interpretation  and  legal 
effect  of  the  instruments  under  which  the 
questions  have  arisen,  than  upon  the  doctrine 
itself.  No  such  contention  arises  here  as 
counsel  have  very  candidly  conceded,  what 
was  indeed  inevitable,  that  the  instrument 
between  the  present  parties  came  nearly  with- 
in the  adjudged  cases  and  created  an  estate 
in  fee  simple  in  the  defendant  in  the  coal 
underlying  the  plaintiff's  surface.  It  in- 
cludes ^'all  the  merchantable  coal"  under  the 
surface,  **with  the  sole  and  exclusive  right 
to  mine  and  remove  the  same,"  and  with  this 
habendum :  '*  To  have  and  to  hold  the  coal 
in  and  under  said  land  unto  the  said  party 
of  the  second  part,  its  successora  or  assigns, 
until  the  exhaustion  thereof  under  the  terms 
of  this  indenture." 

It  is  not  possible  that  there  can  be  any 
(question  that  this  is  an  absolute  grant  in  fee 
simple  of  all  the  coal  under  the  surface  of 
the  tract. 

But  it  is  contended  with  great  earnestness 
and  ability  by  the  learned  counsel  for  the 
appellants,  that  nothing  more  than  the  coal 
passed  to  the  defendant  under  the  agreement, 
and  as  to  the  chamber  or  space  left  by  the 
removal  of  the  coal  under  the  mining  opera- 
tions of  the  defendant,  the  plaintiffs  were 
still  owners  in  fee,   or  reveraioners,  with  a 
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right  which  could  not  be  invaded  by  the  de- 
fendant, except  for  the  purpose  of  removing 
the  coal  that  underlaid  the  surface.  This 
brings  us  to  consider  the  precise  character  of 
the  present  proceeding  and  the  particular 
question  that  arises  under  it.  The  proceed- 
ing is  a  bill  in  equity  to  restrain  the  defend- 
ant from  removing  coal  belonging  to  them 
on  another  tract  adjoining  this  tract  on  the 
north,  by  moving  the  same  through  a  tunnel 
or  way  made  by  the  defendant  through  one 
of  the  underlying  veins  of  coal  across  the 
tract  to  the  other  land  of  the  defendant,  two 
hundred  feet  below  the  surface,  of  consider- 
able breadth,  and  twelve  feet  in  height.  It 
is  alleged  in  the  bill  that  this  way  was  pro- 
duced bj  the  mining  operations  of  the  de- 
fendant in  accordance  with  the  contract,  and 
that  the  defendant,  having  acquired  the  ad- 
joining property  after  the  agreement  with 
the  plaintiffs  was  made,  has  been  and  is 
taking  out  coal  from  the  adjoining  tract 
through  and  over  this  tunnel  or  way,  and 
this  is  claimed  to  be  an  illegal  use  of  the 
plaintiffs'  property  which  they  ask  to  have 
restrained.  The  argument  is  that  it  was  not 
within  the  intention  of  the  parties  that  such 
a  right  should  be  granted  or  exercised,  and 
that,"  whether  it  was  or  not,  the  plaintiffs 
have  such  a  property  in  the  chamber  or  space 
left  by  the  mining  operations  that  it  cannot 
be  used  without  their  permission.  There  is 
nothing  in  the  instrument,  or  in  the  circum- 
stances surrounding  it,  which  can  arive  any 
force  to  the  argument  from  intention.  We 
cannot  know  what  was  the  intention  of  the 
parties  except  from  the  terms  of  their  con- 
tract. The  defendant  demurred  to  the  bill 
for  want  of  equity.  No  testimony  of  any 
kind  has  been  taken.  The  bill  makes  no 
averment  of  any  intention  of  either  of  the 
parties  but  simplv  set«  out  the  contract,  and 
the  acts  of  the  defendant  in  executing  its 
terms.  Of  course  there  are  no  surrounding 
facts  that  we  can  consider.  There  are  none 
in  the  bill  except  such  as  are  subsequent  to 
the  contraci,  and  these  amount  only  to  an 
allegation  of  the  subsequently  acquired  in- 
terest of  the  defendant  in  the  adjoining  prop- 
erty, and  the  removal  of  coal  therefrom 
through  the  way  made  by  the  removal  of  the 
coal  under  the  tract. 

The  proposition  that  the  plaintiffs  have  a 
fee  in  the  chamber  or  space  left  by  the  re- 
moval of  the  coal  antagonistic  to  the  right 
of  the  defendant  to  use  it,  is  a  novel  one. 
No  authority  is  cited  to  support  it,  and  it 
seems  quite  incongruous  with  the  admitted 
ownership  and  estate  of  the  defendant  in  the 
coal  displaced.  Under  all  the  decisions,  the 
coal  in  place  was  absolutely  owned  in  fee 
simple  by  the  defendant.  In  a  state  of 
nature  the  coal  necessarily  occupied  space. 
How  could  the  defendant  own  the  coal  ab- 
solutely and  in  fee  simple,  and  not  own  the 
space  it  occupied?  Or  how  is  it  possible  to 
conceive  of  such  a  thing  as  the  ownership  of 
the  space  independently  of  the  coal  ?  If  the 
coal  m  place  is  a  part  of  the  very  substance 
of  the  soil,  more  corporeal  than  the  surface, 
as  was  said  in  CoMxtell  v.  Fulton,  how  can 
the  law  regard  the  space  which  the  substance 
occupies  as  other  than  the  substance  itself? 
18  L.  R.  A. 


Of  course  such  an  idea  is  incapable  of  practi- 
cal application  except  upon  the  theory  that 
the  coal  is  not  a  corporeal  substance  to  be 
sold  and  delivered,  but  that  only  an  incor- 
poi'eal  right  to  remove  it  passes  to  the  grantee 
under  a  conveyance.  And  such  is  the  real 
natui*e  of  the  appellants'  argument.  It  could 
not  be  otherwise.  Certainly  if  such  were 
the  nature  of  the  defendant's  ri^ht,  the  argu- 
ment and  the  authorities  cited  in  support  of 
it,  would  be  applicable  and  of  controlling 
force ;  but  it  is  a  sufficient  reply  to  all  <3 
them  to  say  that  all  the  decisions  are  directly 
the  other  way  and  that  they  all  establish  that 
a  conveyance  of  the  coal  in  fee  carries  every- 
thing with  it,  just  as  fully  and  completely 
as  a  conveyance  of  the  soil  above.  We  said 
in  Caldwell  v.  Fulton:  "It  is  a  common 
thine  in  the  mineral  districts  of  Pennsylva- 
nia For  the  surface  to  belong  to  one  owner, 
and  the  coal  which  it  covers  to  another. 
Both  the  surface  and  the  coal  are  held  by 
deeds  executed  and  delivered  and  recorded 
in  the  same  manner ;  'and  there  is  no  more 
reason  for  considering  the  coal  an  incorporeal 
hereditament  because  it  has  not  been  opened, 
than  there  is  for  considering  the  soil  such 
because  it  has  not  been  ploughed.  8till 
less  reason  is  there  for  calling  it  an  incor- 

Soreal  hereditament  if  the  deed  happen  to 
escribe  the  grant  as  a  right  to  enter,  dig, 
and  carry  away  all  the  coal,  instead  of  de- 
scribing the  coal  without  the  customary  cir- 
cumlocution. In  all  these  cases,  where  the 
right  rather  than  the  thing  is  described,  no- 
body is  at  a  loss  to  know  what  is  intended 
to  pass.  It  is  the  thing  that  is  bought  and 
sold.  And  when  that  is  a  coal  bed.  It  is  an 
abuse  of  language,  and  an  unnecessary^  ap- 
plication of  legal  distinctions,  to  call  it  an 
incorporeal  hereditament."  If,  then,  the 
coal  in  place  is  a  pure  corporeal  heredita- 
ment, the  title  in  fee  simple  to  which  passes 
to  a  purchaser  by  apt  conveyance,  there  would 
be  no  more  propriety  in  claiming  a  title  in 
the  grantor  to  the  space  it  occupies,  than 
there  would  be  in  claiming  a  similar  right 
in  a  vendor  of  the  surface  to  the  space  de- 
veloped by  the  vendee  in  diggm^  the  cellar 
and  foundations  of  a  house.  We  arc  alto- 
gether unwilling  to  adopt  any  such  view  of 
the  rights  of  the  parties  in  either  of  such 
cases.  By  the  necessity  of  the  case  the  ap- 
pellants argue  that  the  defendant's  right 
in  the  chamber  or  way  is  only  an  easement, 
and  then  cite  authorities  that  an  easement 
can  only  be  exercised  to  the  extent  of  the 
grant.  But  as  we  have  already  seen  this  is 
m  direct  hostility  to  all  the  authorities  on 
that  subject.  If  the  subject  be  further  con- 
sidered upon  principle,  it  will  be  found 
Jifflcult  to  understand  that  any  property  rij^ht 
of  the  appellants  is  invaded  by  the  action 
of  the  deiendant.  According  to  the  aver- 
ments of  the  bill  the  tunnel  or  way  is  cut 
through  a  vein  of  coal,  two  hundred  feet 
below  the  surface  and  is  twelve  feet  high, 
and  it  extends  in  the  vein  all  the  way  from 
the  one  side  to  the  other  of  the  tract.  In 
this  way  or  chamber  the  plaintiffs,  as  owners 
of  the  surface,  have  no  right  or  title.  They 
have  no  access  to  it,  they  cannot  use  it,  they 
are  in  no  manner  obstructed  or  injured  by 
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it.  Nor  can  we  understand  how  they  are  or 
can  be  injured  in  any  other  way.  It  is  of 
no  avail  to  say  generally  in  the  bill  that  they 
are  injured.  The  injury  must  be  stated 
speciflcalljT  so  that  a  court  may  know  what 
it  is.  This  is  not  done  and  we  know  not 
what  the  injury  complained  of  is.  How, 
then,  can  we  enjoin  the  defendant?  We  are 
asked  to  enjoin  against  the  removal  of  coal 
from  the  adjoining  tract,  but  this  is  a  matter 
with  which  the  plaintiffs  have  no  concern. 
They  do  not  pretend  to  have  any  title  or  in- 
terest in  that  coal.  They  ask  to  enjoin  re- 
moving that  coal  through  the  chamber  or  way 
made  by  the  defendant  through  its  own 
property,  to  wit  the  coal  sold  to  them  by  the 
plaintiffs.  Why  or  for  what  reason  should 
we  do  this?  The  plaintiffs  would  ^ain  noth- 
ing which  thej'  do  not  now  have,  if  we  did. 
No  complaint  is  made  in  the  plaintiffs'  bill 
of  either  the  deprivation  or  injury  of  any 
right  growing  out  of  the  contract.  The 
plaintiffs  cannot  possibly  use  any  part  of 
the  space  left  by  the  removal  of  the  coal,  and 
hence  they  are  not  obstructed  in  the  slightest 
degree.  The  right  to  use  that  space  is  ex- 
clusively in  the  defendant  and  that  use  is 
not,  and  cannot  be,  questioned  by  the  plain- 
tiffs. It  is  not  alleged  that  the  defendant 
has  failed  to  perform  any  duty  imposed  upon 
it  by  the  contract.  We  are  bound  to  assume, 
therefore,  that  all  the  coal  which  the  defend- 
ant agreed  to  take  out  or  pay  for  each  year 
has  been  taken  out  or  paid  for.  In  no  cir- 
cumstances would  the  case  be  a  proper  one 
for  an  injunction. 

But  upon  the  authorities  the  case  is  entirely 
with  the  defendant.  The  cjuestion  has  arisen 
in  several  cases  in  the  British  courts,  and  the 
right  of  the  owner  of  the  coal  to  use  the 
tunnel  or  way  to  carry  other  coal  through  it 
than  that  underlying  the  land  of  the  surface 
owner  has  always  been  affirmed.  The  sub- 
ject is  thus  presented  in  MacSwinney  on 
Mines,  page  67 :  "  The  owner  in  fee  simple 
or  tail  of  lands  containing  mines  or  quarries 
has  an  absolute  right  to  use  them,  and  the 
chamber  which  encloses  them,  and  the  space 
or  shell  which  the  working  of  the  minerals 
creates,  and  the  subsoil  generally,  in  any 
manner  which  he  thinks  proper.  And  where 
the  owner  in  fee  simple  of  lands  grants  them, 
excepting  the  underlying  mines,  he  has,  with 
respect  to  those  mines,  a  similar  right.  And 
as  by  excepting  the  mines  he  ipso  facto  ex- 
cepts the  chamber  which  encloses  them,  he 
has  a  similar  right  with  respect  to  that 
chamber,  and  with  respect  to  the  space  or 
shell  which  the  working  of  the  minerals 
creates.  The  containing  chamber  is  not 
purely  and  solely  a  species  of  property 
which  can  only  be  made  profitable  by  the 
removal  of  the  inclosed  minerals,  with  the 
incidental  rights  of  using  all  proper  means 
for  obtaining  them.  It  is  a  species  of  prop- 
erty which  is  as  free  as  other  property  from 
restrictions  as  to  its  mode  of  use.  The 
grantor  may  therefore  use  the  space  or  shell 
created  by  his  previous  working  of  the  in- 
closed minerals  as  a  thoroughfare  for  the 
carriage  of  minerals  gotten  out  of  his  ad- 
joining land.  And  if,  instead  of  working 
the  inclosed  minerals  and  then  utilizing  the 
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space  or  shell  thereby  created,  he  prefers  to 
cut  a  passage  through  those  minerals  for  the 
express  purpose  of  using  it,  and  to  accord- 
ingly use  it  as  a  thoroughfare  for  the  carriage 
of  other  minerals,  he  is  entitled  to  do  so." 

In  Hamilton  v.  Graham,  L.  R.  2  H.  L. 
8c.  166,  there  was  an  exception  in  a  free 
charter  in  favor  of  the  Duke  of  Hamilton 
and  his  heirs  of  all  the  coal  and  limestone 
within  the  lands  granted.  He  was  the  owner 
of  three  estates,  Clydesmill,  Cambuslang, 
and  Morristown,  and  one  Graham  had  become 
the  owner  of  the  surface  of  Cambuslang. 
The  Duke  leased  the  coal  in  Clydesmill  and 
a  portion  of  the  coal  under  Mr.  Graham's 
surface  in  Cambuslang,  and  his  lessees  at 
once  made  use  of  a  passageway  through  the 
coal  underlying  Graham's  surface,  for  the 
conveyance  of  other  coal  and  limestone  mined 
from  the  estates  of  Clydesmill  and  Morris- 
town,  and  this  coal  and  limestone  the  Duke 
owned  by  virtue  of  the  reservation,  or  ex- 
ception out  of  the  grant  of  the  surface.  Mr. 
Graham  brought  an  action  to  stop  the  further 
use  of  the  passage  but  it  was  held  on  appeal 
to  the  house  of  lords  that  this  was  a  rightful 
use  of  the  passage.  Lord  Westbury,  deliver- 
ing his  opinion,  said :  "  You  may  approach 
it  laterally  from  another  estate,  for  the  pur- 
pose of  mining  the  minerals.  You  may  use 
the  strata  which  you  have  reserved  to  your- 
self, or  rather  declared  to  remain  in  yourself, 
in  any  manner  consistent  with  ownership. 
You  may  traverse  it  from  any  adjoining  land 
you  have.  You  may  create  a  road  or  tunnel 
through  it.  And  you  may,  through  that  road 
or  tunnel,  carry  either  tne  minerals  or  any 
nther  proceeds  of  an  adjoining  estate.  You 
therefore  have,  for  there  is  nothing  to  restrain 
you,  the  same  universal  right  ana  unlimited 
power  of  enjoyment  of  the  estate  that  remains 
in  you,  as  you  had  antecedently  to  the  grant 
of  the  dominium  utile,  the  enjoyment  of 
which  that  grant  of  the  dominium  utile  in 
no  respect  impairs  or  affects."  Lord  Colon- 
say,  in  the  same  case,  said :  ^  It  is  a  great 
mistake  to  say  that  the  Duke  has  no  right  to 
use  these  minerals  except  for  the  purpose  of 
bringing  them  to  the  surface.  He  may  use 
them  in  the  way  which  is  most  beneficial  to 
himself.  .  .  .  There  is  no  doubt  that  the 
Duke  of  Hamilton  was  not  entitled  to  in- 
crease the  burdens  upon  the  servitude  on  the 
surface  by  bringing  the  minerals  from  the 
other  property  over  the  surface.  The  surface 
was  the  servient  tenement  and  the  minerals 
under  that  tenement  were  the  dominant  tene- 
ment in  regard  to  that  particular  right  of 
servitude.  But  the  principle  does  not  apply 
in  regard  to  the  right  of  property,  and  to 
say  that  he  is  carrying  the  minerals  through 
the  property  of  the  pursuer  is  another  mis- 
take. He  is  carrying  them  through  his  own 
property  and  not  through  the  property  of  the 
pursuer  at  all.  There  is  a  want  of  keeping 
m  view  the  distinction  between  the  right  ol 
property  and  the  right  of  servitude  here, 
which  seems  to  me  to  have  led  to  an  erroneous 
judgment  in  the  case.  I  conceive  that  so 
long  as  there  is  any  of  the  mineral  property 
which  the  Duke  of  Hamilton  has,  he  is  en- 
titled to  use  any  of  that  property  in  the  mode 
which  is  most  beneficial  to  himself."    The 
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Lord  Chancel lur  also  said,  referring  to  his 
opinion  in  the  case  of  Fraud  v.  Bates,  84  L. 
J.  Ch.  406:  "As  to  the  excepted  mines,  I 
held  that  the  owner  had  an  absolute  right  to 
do  as  he  pleased  with  them,  and  that  he 
therefore  had  a  right  to  carry  his  coal  through 
them." 

In  this  last-mentioned  case  of  Proud  v. 
Bates  a  lease  was  made  of  the  waste  land 
of  the  manor  with  an  exception  of  the  mine 
and  quarries  with  full  power  to  win  and 
work  the  same.  A  way  available  for  the 
carriage  of  minerals  lay  exclusively  within 
the  excepted  mines  and  the  lord  claimed  the 
right  to  carry  through  this  way  minerals 
worked  on  other  property  than  that  embraced 
in  the  lease.  The  court  held  that  he  had  an 
absolute  right  to  do  what  he  pleased  with 
the  excepted  mine  and  therefore  he  had  a 
right  to  carry  through  them  minerals  from 
wherever  gotten.  Vice- Chancellor  Wood,  in 
delivering  his  opinion,  said  :  "  Now  whether 
the  word  'mines'  be  used,  as  it  often  was, 
in  the  sense  of  minerals,  the  thing  dug  out 
of  the  mine  or  that  which  contains  the  min- 
erals, that  which  contains  cannot  be  less  than 
the  thing  contained ;  and  therefore  there  is 
no  doubt  that  the  whole  containing  chamber 
which  has  the  minerals  is  'the  mine',  and  so 
far  as  the  mines  are  concerned  there  can  be 
no  question  that  they  are  altogether  out  of 
the  demise ;  and  as  to  them  the  representa- 
tives of  the  lessee  are  of  course  entitled  to 
use  them  for  any  purpose  whatsoever  and  at 
any  period.  Lord  Campbell's  decision  in 
the  cause  of  Bowser  v.  Maclean,  supra  [2  DeG. 
F.  &  J.  415]  in  this  court,  complete! y  explains 
what  the  right  view  is.  He  says,  *  With  regard 
to  copyholds,  the  copyholder  has  the  whole 
right  m  him  but  subject  to  the  right  of  the 
lord  to  work  the  mines,  and  the  lord  cannot 
use  an  underground  way  for  the  purpose  of 
passing  through  any  portion  of  the  copyhold 
premises.  But  as  to  that  which  is  excepted 
out  of  a  demise  by  contract,  of  course  the 
owner  can  use  whatever  he  excepts  in  any 
way  he  thinks  fit.'" 

In  Eardley  v.  OranviUe,  L.  R.  8  Ch.  Div. 
826,  Jesscl,  if.  R,  says:  "If  a  freeholder 
grants  lands  excepting  mines  he  severs  his 
estate  vertically,  i.  e.,  he  grants  out  his  estate 
in  parallel  horizontal  layers,  and  the  grantee 
only  gets  the  parallel  layer  wanted  to  him 
and  does  not  get  any  underlying  mineral 
layer  or  stratum.  That  underlying  stratum 
remains  in  the  grantor."  Referring  to  the 
case  of  Hamilton  v.  Ornham,  he  said :  **  I 
decided  that  the  same  law  applies  to  Scot- 
land which  applies  to  England.  In  a  case 
like  that  the  word '  mines'  meant  subsoil  con- 
taining the  minerals,  and  not  merely  the 
minerals  thmselves. " 

The  appellants  reply  to  these  cases  by  say- 
ing they  were  cases  of  exceptions  out  of 
grants,  and  the  mines  reserved  or  excepted 
were  the  property  of  the  grantors  and  never 
were  conveyed ;  hence  they  held  everything 
not  granted  by  their  original  title.  But  the 
distinction  is  without  force.  There  is  no 
substantial  difference  between  a  title  by  ex- 
ception out  of  a  grant,  and  a  title  by  direct 
grant  of  the  same  subject.  In  the  case  of  an 
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exception  the  grantor  retains  the  whole  title 
which  he  already  holds  and  in  the  case  of  a 
direct  grant  the  grantee  holds  the  whole  title 
granted,  and  the  ownership  is  as  absolute 
in  the  one  case  as  in  the  other.  We  have 
held  that  a  grant  of  all  the  coal  underneath 
a  tract  of  land  is  an  absolute  conveyance  in 
fee  simple  of  all  the  coal,  and  no  greater 
title  than  that  could  be  acquired  by  an  ex- 
ception to  the  same  effect  in  a  grant  of  the 
surface.  The  books  make  no  distinction. 
Thus  in  Washburn  on  Real  Property,  vol. 
8,  p.  432,  it  is  said:  "As  an  exception  is 
the  taking  of  something  out  of  the  thin^ 
granted,  which  would  otherwise  pass  by  the 
aeed,  it  may  be  said  in  general  terms  that  it 
ought  to  be  stated  and  desoribed  as  fully  and 
accurately  as  if  the  grantee  were  the  grantor 
of  the  thing  except^,  and  the  grantor  were 
made  the  grantee  by  the  exception." 

In  Bowser  v.  Maclean,  2  De  G.  F.  &  J.  415, 
the  Lord  Chancellor  said:  "I  am  inclined 
to  think  tbat  a  mistake  has  been  committed 
in  not  distinguishing  between  a  copyhold 
tenement  with  minerals  under  it,  and  free- 
hold leased  land  with  a  reservation  of  the 
minerals,  or  freehold  land  where  the  surface 
belongs  to  one  owner  and  the  subsoil  con- 
taining minerals  belongs  to  another,  as  sep- 
arate tenements,  divided  from  each  other  ver- 
tically instead  of  laterally.  If  this  had  been 
such  freehold  land  the  owner  of  the  surface 
could  not  have  complained  of  the  making  or 
of  the  excess  in  using  a  tramway  through 
the  subsoil." 

In  Whitaker  v.  Broton,  46  Pa.  197.  we  held 
that  where  a  deed  in  fee  of  land  was  made, 
the  grantor  "saving  and  reserving,  neverthe- 
less, for  his  own  use,  the  coal  contained  in 
said  piece  or  parcel  of  land  together  with 
free  ingress  and  egress  by  wagon  road  U> 
haul  the  coal  therefrom  as  wanted"  the  sav- 
ing clause  operated  as  an  exception  of  the 
coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  in  the 
grantor.  The  whole  reasoning  of  the  opinion 
puts  the  case  upon  exactly  the  same  footing 
as  if  the  words  of  the  exception  had  been 
contained  in  a  specific  grant  of  the  coal,  and 
Fulton  V.  CaldweU  and  kindred  cases  were 
cited  as  authorities  for  the  ruling. 

In  MacSwinney  on  Mines,  p.  68,  the  au- 
thor says :  "  Similar  principle's  apply  where 
the  owner  grants  it  (the  surface)  by  way  of 
lease  excepting  the  mines,  or  where  he  grants 
the  mines  in  fee  simple,  and  excepts  the 
surface. " 

In  Bainbridge  on  Mines  and  Minerals,  *84, 
the  author  says :  "  The  severance  of  mines 
is  usually  effected  by  exceptions  in  deeds  of 
assurance,  which  traiosfer  the  freehold  in  the 
surface  and  reserve  the  mines.  An  exception 
is  distinguished  from  a  reservation  by  its 
being  part  of  the  thing  granted  and  in  ex- 
istence at  the  time  of  the  grant,  while  the 
latter  is  a  right  of  new  creation  arising  out 
of  the  subject  of  the  grant.  They  are  differ- 
ent in  legal  effect,  but  in  their  creation  'there 
is  no  magic  in  words, '  and  if  the  meaning 
is  clear,  either  of  the  above  expressions  will 
operate  for  the  purpose  designated.  They 
are  also  construed  exactly  in  the  same  way 
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as  actual  grants.  In  either  case  the  law  favors 
their  construction  by  giving  themtill  proper 
and  necessary  incidents. " 

There  is  no  averment  in  the  bill  that  all 
the  coal  in  the  vein  has  been  taken  out,  or 
that  the  tunnel  is  opened  on  the  bed  rock 
underneath  the  vein;  on  the  contrary  it  is 
alleged  that  the  tunnel  has  been  cut  through 
the  coal,  by  which  we  understand  it  is  In 
the  very  body  or  substance  of  the  coal  which 


was  bought  by  the  defendant.  It  follows, 
hence,  that  the  tunnel  or  way  is  exclusively 
within  the  defendant's  own  property,  and  is 
subject  to  such  use  as  any  owner  may  desire 
of  property  belonging  to  himself.  Upon  the 
whole  case  we  think  the  disposition  of  it 
made  by  the  learned  court  below  was  correct. 

Jtidgment  affirmed. 

Sterrett*  McColiam  and  Mitchell*  J  J. , 
dissent. 
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A  stlpiilatioii  in  a  written  lease  grtvlng  the 
tenant  the  rlgrbt  to  out  and  use  trees  growiog  on 
the  leased  premises  may  be  waived  by  paroL 

(Hay  25, 18B1.) 

APPEAL  bv  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  De  Soto  County  in 
favor  of  defendant  in  an  action  brought  to  re- 


cover damages  for  trespass  in  cutting  timber. 
Reversed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Powel  A  Powel  for  appellant. 

Mr.  A.  M.  Solomon,  for  appellee: 

Under  the  Statute  of  Frauds  a  verbal  agree- 
ment could  not  be  shown  to  contradict  the 
written  contract  of  lease,  which  had  more  than 
two  years  to  run. 

1  Greenl.  Ev.  §§  802,  805. 

Defendant  having,  bjr  a  written  contract, 
acquired  a  right  to  the  timber  which  was  not 
severed  from  the  soil,  the  alleged  sale  or  trans- 
fer of  the  trees  to  plaintiff  under  a  verbal  con- 


NoTS.— Pan4  evidence  to  show  waiver. 

The  proposition  of  the  principal  case  that  parol 
evldenoe  is  competent  to  show  a  waiver  of  a  rl^rht 
secured  under  the  recitals  of  the  written  contract 
is  enunciated  in  both  early  and  late  decisions.  Er- 
win  v.  Saunders,  1  Cow.  249:  Robinson  v.  Batohel- 
der,  4  N.  H.  40;  Richardson  v.  Hooper,  18  Pick.  446; 
Porter  v.  Stewart,  2  Aiic.  417;  Oabe  v.  Jameson,  32 
N.  C.  VOB;  Munroe  v.  Perkins,  9  Pick.  29B;  Qoss  v. 
Nugent,  6  Barn,  ft  Ad.  66;  Blood  v.  Enos,  12  T t.  625; 
Grafton  Bank  v.  Woodward,  5  N.  H.  99;  RatolilT  v. 
Pemberton,  1  Bsp.  85;  Reed  y.  MoOrew,  6  Ohio,  876; 
Keatiner  v.  Price,  1  Jobps.  Oas.  22;  Cummings  v. 
Arnold,  8  Met.  486. 

This  rule  is  laid  down  hy  Lord  Denman  in  Goes 
V.  Nugent,  supra,  as  a  well-established  principle,  in 
these  terms:  ''After  the  agreement  has  been  re- 
duced to  writing,  it  is  competent  for  the  parties,  at 
any  time  before  breach  of  it,  by  a  new  contract 
not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreement,  or  in  any  manner 
to  add  to,  or  subtract  from,  or  vary,  or  qualify  the 
terms  of  it,  and  thus  to  make  a  new  contract" 
(Harvey  v.  Graham,  6  Ad.  ft  EI.  61),  and  this  prin- 
ciple has  been  adopted  in  this  country.  See  Emer- 
son v.  Slater,  68  U.  S.  22  How.  41, 16  L.  ed.  865;  Mun- 
roe V.  Perkins,  9  Pick.  296;  Snow  v.  Ware.  18  Met- 
42;  Vlcary  v.  Moore,  2  Watts,  461;  Cummings  v.  Ar- 
nold, 8  Met.  489;  Fleming  v.  Gilbert,  8  Johns.  628;  1 
PhiU.  Bv.  Cow.  ft  H.  ed.  S68. 

While  it  is  generally  true  that  all  prior  and  con- 
temporaneous negotiations  are  merged  in  the  writ- 
ten agreement  of  the  parties,  and  parol  evldenoe 
could  not  be  received  of  such  negotiations.to  vary, 
contradict,  or  alter  the  terms  of  the  written  agree- 
ment to  ingraft  a  new  condition,  yet  there  is  an- 
other rule  equally  important  which  allows  a  col- 
lateral agreement  made  prior  to  or  contemporane- 
ous with  a  written  agreement,  but  not  inconsistent 
with  or  affecting  the  terms,  to  be  given  in  evidence. 
Brskine  v.  Adeane,  L.  R.  8  Ch.  App.  766;  Morgan  v. 
Griffith,  L.  R.  6  Exch.  69;  Johnson  v.  Oppenhetm, 
65  N.  Y.  280. 

It  is  quite  necessary  to  remark  that  where  on  a 
consideration  independent  of  a  written  instrument 
18  L.  B.  A. 


a  certain  thing  is  to  be  done  or  omitted,  parol  evi- 
dence of  such  contemporaneous  or  antecedent 
agreement  is  admissible.  Lewis  v.  Seabury,  74  N. 
Y.  409;  Rice,  Ev.  p.  818. 

Fleming  v.  Gilt)ert,  3  Johns.  528,  was  an  action  on 
a  bond  conditioned  that  the  defendant  would  pro- 
cure for  plaintiff  a  certain  bond  and  mortgage, 
and  discharge  the  same  of  record.  The  defendant 
did  procure  them,  offering  to  do  whatever  was  nec- 
essary to  discharge  them,  but  the  plaintiff  agreed 
by  parol  to  waive  a  performance  if  the  defendant 
would  do  another  thing,  which  he  afterwards  did. 
It  was  held  that  evidence  of  the  substituted  per- 
formance constituted  a  defense.  Munroe  v.  Per- 
kins, 9  Pick.  298,  and  Lattimore  v.  Harsen,  14  Johns. 
880,  are  similar  in  principle.  These  cases  go  upon 
the  ground  that  he  who  prevents  a  thing  from  being 
done  by  saying  he  will  accept  something  else  for  it, 
shall  not,  after  such  acceptance,  avail  himself  of 
the  nonperformance  he  has  occasioned.  Long  v. 
Hartwell,84N.J.L.116. 

Batterman  v.  Pierce,  8  Hill,  171,  sustains  the  de- 
fense to  a  note  given  upon  the  sale  of  a  lot  of  wood 
on  plainUff^s  land,  which  was  baaed  upon  the  proof 
that  the  plaintiff  had  verbally  agreed,  prior  to  the 
sale,  that  if  anything  occurred  to  the  wood  he 
would  be  accountable,  and  would  guarantee  the 
purchasers  against  any  damage  in  consequence  of 
his  acts.  The  principle  of  the  decision  was  that 
there  were  mutual  stipulations  between  the  parties, 
all  made  at  the  same  time  and  relating  to  the  same 
subject  matter,  and  the  whole  engagement  was 
open  to  proof.  The  cases  of  Cbapln  v.  Dobson,  78 
N.  Y.  74;  Van  Brunt  v.  Day,  81  N.  Y.  261,  and  Brigg 
V.  Hilton,  1  Cent  Rep.  807,  99  N.  Y.  517,  fully  sus- 
tain the  'proposition  that  in  such  a  case,  where  the 
agreement  of  the  plaintiffs  rested  in  parol,  it  is 
open  to  proof.  The  rule  which  rejects  parol  evi- 
dence, when  offered  with  respect  to  a  contract  be- 
tween parties  and  put  into  writing,  has  no  applica- 
tion to  a  case  where,  of  the  original  agreement 
which  has  been  executed  a  part  only  is  in  writing. 
Routledge  v.  Wortbington  Co.  119  N.  Y.  602. 

That  a  party  may  waive  a  provision  in  a  contract, 
see  note  to  Hathaway  v.  Lynn  (Wis.)  6  L.  R.  A.  552. 
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tract  was  within  the  Statute  of  Frauds, 
was  transferring  an  interest  in  land. 

Ha/rrell  v.  Miller,  35  Miss.  700;  1  Benjamin, 
Sales,  p.  158,  and  notes. 

The  original  written  contract  could  not  be 
varied  by  a  subsequent  parol  agreement. 

1  Benjamin,  Sales,  p.  227,  and  notes. 

Woods*  J,,  delivered  the  opinion  of  the 
court: 

It  may  be  admitted  that  a  contract  for  the 
sale  of  growing  timber  is  within  the  Statute  of 
Frauds,  and  must  be  in  writing,  but  this  does 
only  touch  the  point  involved  m  the  ruling  of 
the  court  below  by  which  the  parol  evidence 
offered  was  excluded.  This  suit  is  for  the  re- 
covery of  damages  for  trespass  in  cuttine  cer- 
tain trees  on  lands  belonging  to  plaintiff,  and 
is  not  an  action  on  a  contract  required  to  be  in 
writing.  The  contract  of  lease,  under  which 
defendant  went  into  possession  of  the  premises 
for  a  term  of  three  years,  was  read  to  the  jury 
in  the  examination  of  the  plaintiff,  on  the  trial 
of  the  cause,  by  which  it  was  shown  that  the 
defendant  acquired  the  ri^bt  to  cut  and  use  the 
trees  in  question.  As  this  alone  would  have 
defeated  a  recovery  by  plaintiff,  he  then  offered 
to  prove  a  parol  agreement,  made  subsequent 
to  the  execution  of  the  lease,  by  which  for  a 
valid  consideration,  as  was  offered  to  be  proven, 
the  defendant  waived  his  right  to  cut  and  use 
the  timber,  by  way  of  meeting  the  defense 
made  for  the  defendant  by  the  contract  of 
lease.  In  effect,  the  matter  stands  as  if  plain- 
tiff had  sued  for  the  trespass,  and  defendant 


had  pleaded  justification  under  the  writtea 
contract,  and  plaintiff  had  then  offered  to  prove 
the  parol  agreement  by  way  of  defense  to  the 
plea.  The  Statute  of  Frauds  debars  one  of  an 
action  on  a  contract,  in  certain  cases,  unless 
the  contract  be  in  writing;  but  a  parol  agree- 
ment to  annul  or  waive  a  particular  stipulation 
in  the  written  contract  which  has  been  mutu- 
ally assented  to  and  fully  performed,  may  be 
o£fered  in  evidence  in  defense  of  an  action  for 
a  breach  of  the  original  written  contract.  An 
action  may  not  be  maintained,  in  cases  within 
the  Statute,  upon  a  contract  not  in  writing; 
but  a  defense  may  be  made  by  showing  an 
executed  parol  agreement  waiving  or  annuTlinlg 
a  particular  provision  of  the  written  contract. 
The  subject  is  not  free  from  difficulty,  and  the 
discussions  by  text-writers,  and  the  opinions  of 
courts  in  reported  cases,  are  full  of  subtle  dis- 
tinctions and  refinements,  nor  is  the  current  of 
authority  clearly  bent  in  any  direction.  The 
views  briefly  advanced  hereinbefore  are  sup- 
ported by  some  excellent  authorities,  and  are 
agreeable  to  reason  and  justice.  Benjamin,  in 
his  admirable  work  on  Sales  (p.  229),  states 
the  rule  with  his  usual  clearness:  ''Parol  evi- 
dence to  prove,  not  a  substituted  contract,  bat 
the  assent  of  the  defendant  to  a  substituted 
mode  of  performance  of  the  original  contract, 
when  that  performance  is  completed,  is  admis- 
sible." See  Swain  v.  Seamens,  76 U.  S.  9  Wall. 
265,  19  L.  ed.  554;  Jackson  v.  Liteh,  63  Pa. 
451;  Long  v.  ffartwell,  84  N.  J.  L.  116;  Reed, 
Stat.  Fr.  §  289. 
Beversed  and  remanded. 


GEORGIA  SUPREME  COURT. 


CENTRAL  RAILROAD  &  BANKING  CO. 
of  Georgia,  Plff.  in  Err., 

Maud  A.  RYLEE,  by  Next  Friend. 
( Ga ) 

^1.  A  deed  made  in  1869  to  the  defend- 

aAt  oompany,  or  its  predefoessor,  conveyiDg  the 
land  on  which  the  yard  of  the  Gompany  is  looated, 
was  irrelevant.  An  exception  in  the  warranty  of 
title  which  that  deed  contaiDed  would  be  no  evi- 
dence that  the  public  or  any  individual  had  a  right 
of  way  or  used  the  premises  as  a  pass- way  at  the 
time  the  accident  occurred,  the  exception  merely 

*Head  notes  by  Simmons,  J. 


excluding  from  the  warranty,  riirhts,  if  any,  that 
may  have  grown  up  previous  to  the  execution  of 
the  deed.  Other  evidence  tending  to  show  bow 
the  premises  were  used  before  they  became  the 
railroad  yard  of  the  Ck>inpany  was  irrelevant, 
and  therefore  inadmissible. 

8.  Thoiqgrh  the  analos^ee  of  erimiiuU 
law  touching^  preeamptione  as  to  the 
a^  of  discretion  are  properly  re- 
garded by  a  court  in  ruling  upon  a  demurrer 
where  contributory  negligence  by  an  infant  is 
involved  (as  was  decided  by  this  court  in  Rhodes 
V.  Georaia  R.  A  Bka.  Co.  84  Ga.  8a»).  it  is  doubtful 
whether  these  analogies  have  relevancy  on  the 
trial  of  the  case  before  the  Jury.  It  would  seem 
the  better  rule  would  be  for  the  Jury  to  deal  with 


Nons.— JViBijlio«nc«  in  passing  between  or  under  cars. 

To  pass  between  cars  while  a  train  is  temporarily 
stopping  at  a  station  is  a  risk  which  a  person  has  no 
right  to  take,  and  which  will  prevent  any  right  of 
action  against  the  railroad  company  if  he  is  caught 
and  Injured  by  so  doing.  Lake  Shore  &  M.  S.  R. 
Co.  v.  Pinchin,  11  West.  Rep.  247, 112  Ind.  502;  0*Mara 
y.  Delaware  &  H.  Canal  Co.  18  Hun.  102;  Memphis 
&  C.  R.  Co.  V.  Copeland,  61  Ala.  876;  Stillson  v.  Han- 
nibal  k  St.  J.  R.  Co.  67  Mo.  671;  Lewis  v.  Baltimore 
ftO.  R.  Co.38Md.688. 

In  the  case  last  cited  this  rule  was'applied 'where 
a  child  eight  or  nine  years  old  was  injured  while 
attempting  to  pass  through  an  opening  not  more 
than  twenty  inches  wide  several  feet  from  the  line 
of  a  street  which  was  blocked  by  a  train.  But  in 
a  Pennsylvania  case  it  was  held  that  a  recovery 
18  L.  R.  A. 


might  be  had  against  a  railroad  company  for  an  in- 
Jury  to  a  child  by  the  starting  of  a  train  without 
warning  while  he  was  trjring  to  pass  under  it,  Phil- 
adelphia ft  W.  B.  R.  Co.  v.  Layer,  8  Cent  Bep.  881, 
112  Pa.  414. 

ImiMed  license  to  go  upon  railroad  trade 

Long  acquiescence  in  a  custom  of  the  public  to 
pass  over  a  railroad  track  amounts  to  a  license  by 
the  railroad  company,  and  makes  it  liable  for  tftie 
lack  of  ordinary  care  toward  persons  thus  upon  the 
track.  Swift  v.  Staten  Island  Rapid  Transit  R.  Co. 
128  N.  r.  645;  Bryne  v.  New  York  Cent,  ft  H.  R.  R. 
Co.  6  Cent.  Rep.  882,  104  N.  Y.  862;  Barry  ▼.  New 
York  Cent,  ft  H.  R.  R.  Co.  92  N.  Y.  2«h  Taylor  v. 
Delaware  ft  H.  Canal  Co.  4  Cent.  Rep.  628, 118  Pa. 
162;  Harriman  v.  Pittsburgh,  C.ft.8t.L.  R.  Go.  9 
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each  case  on  ite  own  facts;  unhampered  by  pre- 
sumptions of  law  either  for  or  against  the  com- 
petency of  the  child.  In  the  present  case,  how- 
ever, the  charge  of  the  court  on  this  subject,  if 
erroneous,  was  harmless. 

8.  Only  express  consent  would  serve  to 
license  a,  MiorowghflB.re  under  station* 
mry  c&rs.  Mere  knowledge  by  a  railroad  com- 
pany or  its  servants  that  numerous  persons,  in- 
cluding children,  without  any  public  or  private 
right  of  way,  passed  daily  and  hourly  through  its 
yard,  situate  in  or  near  a  populous  part  of  the 
city,  and  crawled  under  stationary  cars  occupy- 
ing its  tracks,  will  not  render  it  liable  for  an  In- 
Jury  accruing  to  a  child  by  a  sudden  and  involun- 
tary movement  of  a  long  line  of  such  cars, 
resulting  from  the  negligence  of  thecompany^s 
servants  in  handling  other  cars  several  hundred 
yards  distant  from  the  scene  of  the  accident,  such 
other  cars  roUing  against  the  standing  cars  and 
setting  them  in  motion  while  the  child  was  pass- 
ing under  one  of  them. 

4*  The  (»ther  g^rounds  of  the  motion  are 
not  cause  for  a  new  trial. 

(July.13, 1891.) 

ERROR  to  the  City  Court  of  Atlanta  City  to 
review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mes9rs.  Calhoun,  Kin^  &  Spalding  and 
J.  T.  Pendleton,  for  plaintiff  m  error: 

A  railroad  company  owes  no  duty  to  persons 
ivho  have  no  right  to  be  upon  its  tracks,  except 
not  to  intentionally  injure  them.  This  is  true, 
although  it  may  have  permitted  people  to  cross 
the  tracks  without  objection,  where  there  was 
no  public  crossing,  thus  giving  an  implied  li- 
cense to  do  so.  The  licensees  who  avail  them- 
selves of  the  license  must  take  the  risk  of  danger. 

Wharton,  Neg.  §  888  a.;  1  Thomp.  Neg. 
158;  Siitton  v.  New  York  Gent,  d  JI.  R.  Co. 
66  N.  Y.  248;  Matze  v.  New  Tark  Cent,  d 
H.  R.  R.  Co.  1  Hun,  417;  lUinois  R.  Co.  y.  God- 
frey, 71  111.  600;  Ulino%8  Gent.  R.  Co.  v.  Uether- 
ington.  83  111.  510;  Johnson  v.  Boston  d  M.  R. 
Go.  125  Mass.  75;  Morrissey  v.  Eastern  R.  Co. 
126  Mass.  877;  Vanderbeck  v.  IJindry,  84  N. 
J.  L.  467;  Nicholson  Y.  Erie  R.  Co.  41 N.  Y.  525; 
Oaynor  v.  Old  Colony  d  N.  R.  Co.  100  Mass. 
214;  JeffersonviUe,  M.  d  L  R.  Co.  v.  Gold- 
smith, 47  Ind.  43;  Galena  d  C.  U.  R.  Co.  v. 
Jacobs,  20  111.  478;  Sweeney  v.  Old  Colony  dN. 
R.  Co.  10  Allen,  872;  Gillis  v.  Pennsylvania 
R.  Co.  59  Pa.  129;  Wright  v.  Boston  d  A.  R.  Co. 
2  New  Eng.  Rep.  725,  142  Mass.  296,  28  Am. 


&  Eng.  R.  R.  Css.  652;  Hanks  v.  Boston  d  A. 
R.  Go.  147  Mass.  495,  85  Am.  &  Eng.  R.  R. 
Cas.  821;  Morgan  v.  Pennsylvania  R.  Co.  7 
Fed.  Rep.  78;  Rome  R.  Co.  v.  TolbeH,  85  Ga. 
447;  Bulger  v.  Albany  R.  Go.  42  N.  Y.  459; 
Chicago  d  A.  R.  Co.  v.  McLavghlin,  47  HI. 
265;  Burke  v.  Broadway  d  8.  Ave.  R.  Go.  49 
Barb.  529;  McKenna  v.  New  York  Cent,  d  H. 
R.  R.  Co.  8  Daly,  804;  Beam  v.  8t.  Charles 
Street  R.  Go.  84  La.  Ann.  160. 

Though  a  standing  railway  train  be  an  un- 
authorized obstruction  of  a  public  crossing,  a 
person  attempting  to  pass  t)etween  the  cars  by 
climbing  over  the  platform  and  bumpers,  if  in- 
jured thereby  in  consequence  of  a  sudden 
movement  of  the  train,  cannot  recover  unless 
the  engineer,  conductor  or  some  other  person 
having  control  of  the  train's  movements  knew 
of  his  attempt  to  cross  or  had  notice  of  his  ex- 
posure to  danfrer. 

Andrews  v.  Central  R.  d  Bkg.  Co.  10  L.  R. 
A.  58,  86  Ga.  192. 

There  can  be  no  license  to  crawl  under  cars. 

Griswold  v.  Ghiaigo  d  N.  W.  R.  Go.  64  Wis. 
652,  28  Am.  &  Eng.  R.  R.  Cas.  468. 

The  plaintiff  must  exercise  ordinary  care  or 
be  responsible  for  ordinary  care,  whether  she 
knew  what  ordinary  care  was  or  not. 

White  V.  Central  R.  d  Bkg.  Go.  88  Ga.  595. 

She  lacked  one  month  of  being  nine  years 
old;  she  was  a  smart,  sprightly  girl  and  had 
lived  for  years  within  one  hundred  yards  of 
of  this  place,  and  knew  as  well  as  anyone  the 
danger  of  going  under  cars. 

Moore  V.  Pennsylvania  R.  Co.  99  Pa.  801.  4 
Am.  &  Eng.  R.  R.  Cas.  572;  Gauley  v.  Pitts- 
burg, G.  d  St.  L.  R.  Go.  95  Pa.  398,  2  Am.  & 
Eng.  R.  R.  Cas.  4,  8. 

A  person  who  tries  to  use  a  track  while  the 
raih*oad  is  using  it  is  a  trespasser. 

Central  R.  Co.  v.  Thompson,  76  Ga.  772; 
Wilds  V.  Brunswick  d  W.  R.  Co.  82  Ga.  689. 

A  serious  trespass  which  exposes  the  tres- 
passer to  danger  will  bar  a  recovery. 

Central  R.  Co.  v.  Brinson,  70  Ga.  207;  Cen- 
tral R.  Go.  V.  Thompson,  76  Ga.  772;  Western 
d  A.  R.  Go.  V.  Meigs,  74  Ga.  857;  Baston  v. 
Georgia  R,  Go.  60  Ga.  889. 

Due  care  is  the  rule,  and  not  ordinary  care. 

Western  d  A.  R.  Go.  v.  Young,  81  Ga.  897, 
415,  83  Ga.  512,  518. 

Messrs.  Hoke  Smith  and  Barton  Smith 
for  defendant  in  error. 

Simmons,  </.,  delivered  the  opinion  of  the 
court : 
Maud  Rylee,  by  her  next  friend,  brought 


West  Rep.  438.  46  Ohio  St.  11;  Palmer  v.  Chicago, 
St.  L.  &  P.  R.  Co.  11  West.  Rep.  678, 112  Ind.  280;  Da- 
vis V.  Chicagro  &  N.  W.  R.  Co.  58  Wis.  646;  Troy  v. 
GapeFear&T.  V.  R.  Co.  99  N.  C.  298. 

An  invitation  to  the  public  to  use  a  railroad  cross- 
iner  as  a  higrhway  may  be  established  by  use  with 
permission  of  the  company,  even  if  the  croasingr 
leads  only  tu  private  premises.  Hanks  v.  Boston  it 
A.  R.  Co.  147  Mass.  495. 

So  it  was  held  that  increased  vigilance  was  required 
of  railroad  employes  to  prevent  injury  to  members 
of  a  family  who  were  in  the  habit  of  crossing  the 
track  from  their  dwelling  to  a  well  between  which 
the  railroad  had  been  built.  Isabel  v.  Hannibal  ft 
St.  J.  R.  Co.  60  Mo.  475. 

Although  there  may  be  no  statutory  duty  to 
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signal  the  approach  of  a  train  to  a  path  across  the 
track  which  the  public  has  been  permitted  to  uee, 
the  failure  of  such  signals  may  constitute  negli- 
gence. Houston  ft  T.  C.  R.  Co.  v.  Boozer,  70  Tex. 
530. 

A  railroad  company  was  also  held  liable  for  neg- 
ligently backing  a  gravel  train  over  a  school  girl 
six  years  old  at  a  crossing  which  school  children 
were  in  the  habit  of  using,  although  not  a  public 
highway.  Belief  on  talne  ft  I.  R.  Co.  v.  Snyder,  18 
Ohio  St.  399. 

By  a  similar  application  of  the  principle  as  to  li- 
cense it  is  held  that  boys  are  not  trespassers  in  rid- 
ing on  a  freight  train  if  they  have  been  habitually 
allowed  to  do  so.  Eclilf  v.  Wabash,  St.  L.  ft  P.  R. 
Co.  7  West.  Rep.  462, 64  Mich.  196.    B.  A.  R. 
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her  action  against  the  defendant  for  damages. 
So  far  as  specifically  enumerated,  the  facts 
in  the  declaration  (excluding  certain  mere 
conclusions  therein  stated,  and  which,  in 
connection  with  the  specific  facts  alleged, 
made  the  declaration  good  against  a  demur- 
rer) were  substantially  proved,  and  were  as 
follows :  The  defendant  Company  had  a  yard 
in  which  it  left  stationary  cars.  Two  streets 
ended  at  this  yard,  but  there  was  a  pass- way 
from  one  of  these  streets  to  the  shops  of 
another  railroad  company ;  and  this  pass- way 
was  used  by  men,  women,  and  children  at 
all  houra  of  the  day,  and  was  so  used  with 
the  knowledge  of  the  defendant.  The  places 
at  which  the  people  were  accustomed  to  pass 
were,  at  the  time  of  the  injury,  occupied  by 
stationary  cars,  and  '*  the  line  of  cars  stretched 
as  far  as  the  eye  could  see.''  The  plaintiff 
was  under  nine  years  of  age,  and  was  going 
to  the  shops  of  another  railroad  to  carry  a 
meal  to  one  of  the  employes.  When  she 
reached  the  place  where  people  usually 
crossed  she  found  it  occupied  by  these  sta- 
tionary cars.  There  was  no  way  for  her  to 
cross  except  by  passing  under  the  cars. 
Children  in  the  neighborhood  were  in  the 
habit  of  passing  beneath  the  cars  while 
standing  at  the  place.  In  attempting  to  {Ass 
under  one  of  the  stationary  cars  she  was  in- 
jured. Th  injury  was  occasioned  by  the  em- 
ployes of  the  defendant  **  kicking"  other  cars 
irom  a  quarter  of  a  mile  above  where  tde 
child  was,  and  out  of  sight,  and  these  cars 
ran  down  and  **  kicked"  the  stationary  cars, 
so  as  to  cause  them  to  move,  and  the  one 
under  which  the  child  was  ran  over  her  leg. 
The  plaintiff  further  proved  that  people  were 
in  the  habit  of  crossing  at  this  place  before 
the  Railroad  Company  established  its  yard. 
The  plaintiff  also  introduced  the  deed  by 
which  the  defendant  Company  obtained  title 
to  this  property,  dated  in  1869,  in  which  it 
was  recited  that  the  Company  then  claimed 
and  had  possession  of  the  premises  therein 
described,  which  were  also  claimed  by  the 
vendors,  who  had  brought  ejectment  against 
the  Company,  which,  to  settle  the  action,  and 
to  obtain  an  undisputed  warranty  title  to  the 
premises  in  fee  simple,  had,  by  way  of  com- 
promise, and  without  surrendering  its  former 
claim  or  conceding  the  invalidity  thereof, 
agreed  to  pay  the  vendors  $2,000,  for  which 
consideration  the  vendors  warranted  tlie  title 
to  the  premises  against  the  claims  of  all  per- 
sons whatsoever ;  but  this  warranty  was  not 
to  extend  to  any  right  the  Western  &  Atlan- 
tic Railroad  and  certain  other  named  persons 
might  have  to  remove  the  buildings,  tracks, 
or  other  structures  erected  by  them  on  the 

firemises,  "nor  to  any  right  of  way  the  pub- 
ic may  have  acquired  In  streets,  ways,  or 
roads  over,  across,  or  upon  said  premises.** 
The  defendant  objected  to  the  admission  of 
this  deed  in  evidence,  "because  it  showed 
no  use  by  the  public  of  a  pass- way  across  its 
tracks,  and  because,  if  it  did,  it  showed  a 
right  to  use  by  the  public,  whereas  this  suit 
is  to  recover  on  the  ground  of  permissive  use 
by  the  defendant. "  The  objection  was  over- 
ruled, and  the  defendant  excepted.  A  wit- 
ness for  the  plaintiff  testified  that  he  had 
lived  on  Mechanic  Street  since  1868 ;  that  it 
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was  a  common  wagon -way  until  about  1870. 
From  1855  to  1860  there  was  no  obstruction 
across  the  old  Monroe  track.  "  We  passed  on 
just  as  though  it  continued  a  street.  We 
walked  on  it,  and  drove  on  it,  and  rode  on 
it. "  The  defendant  moved  to  rule  this  out. 
because  it  did  not  show  a  permissive  use  by 
the  defendant  to  pass  over  its  tracks,  but  re> 
f erred  to  a  use  at  a  time  prior  to  the  occupancy 
of  the  place  by  tracks,  and  before  its  owner- 
ship by  the  defendant.  This  objection  was 
overruled,  and  the  defendant  assigns  error 
yiereon. 

1.  Counsel  for  the  plaintiff  insisted  that 
the  deed  was  admissible  because  the  excep- 
tion in  the  warranty  showed  that  at  the  time 
the  Railroad  Company  bought  the  land  peo- 
ple were  using  the  place  as  a  pass-way,  and 
thus  brought  home  knowledge  to  the  Com- 
pany of  this  fact.  The  deed  was  clearly  in- 
admissible and  irrelevant.  While  the  war- 
ranty in  the  deed  was  a  limited  one,  it  was 
not  the  purpose  of  the  grantors  in  making 
the  limitation  to  assert  or  to  give  notice  to 
the  grantee  that  the  public  had  acquired  the 
right  to  pass  over  the  land.  The  grantors 
only  intended  to  limit  their  liability  in  case 
it  should  subsequently  appear  that  the  pub- 
lic asserted  a  right  to  use  the  land  as  a  pass- 
way.  The  limitation  in  the  warranty  does 
not  give  notice,  nor  was  it  intended  to  give 
notice,  to  the  grantee  that  the  public  had  ac- 
quired or  were  exercising  the  right  of  pas- 
sage over  the  land.  The  other  evidence  tend- 
ing to  show  how  the  premises  were  used 
before  they  became  the  railroad  yard  of  the 
Company  was  also  irrelevant  and  inadmissi- 
ble. The  Company  could  not  be  bound  by 
the  use  made  of  the  premises  by  the  permis- 
sion or  acquiescence  of  its  former  owner. 
The  Company  purchased  it  for  the  purpose 
of  laving  tracks  and  running  cars  thereon, 
and  for  the  purpose  of  keeping  other  cars 
standing  on  it  when  not  in  use, — a  purpose 
totally  inconsistent  with  the  former  use  by 
the  public.  The  purpose  for  which  the  Com- 
pany purchased  the  land,  to  wit,  to  lay 
tracks,  and  keep  standing  cars  thereon,  de- 
stroyed the  former  use  by  the  publ  ic.  It  was, 
in  effect,  a  notice  to  the  public  that  the  land 
could  not  be  used  longer  as  a  pass- way.  It 
seems,  therefore,  it  would  be  absurd  to  hold 
that  the  Company  was  bound  to  recognize 
the  former  use  made  of  this  land  by  the  pub- 
lic. 

2.  The  judge  char^  the  jury  that  "the 
law  declares  Uiat  an  infant  under  the  age  of 
ten  years  prima  facie  does  not  have  sufllcient 
capacity  and  discretion  and  knowledge  of 
right  and  wrong  to  make  her  responsible  for 
her  conduct  and  acts,  unless  it  is  clearly 
shown  that  she  had  such  capacity  and  discre- 
tion. The  presumption  is  that  she  did  not 
have  sufiicient  capacity  to  be  sensible  of 
danger,  and  to  have  the  power  to  avoid  it,  and 
this  presumption  continues  until  overcome 
by  proof  showing  the  contrary. "  This  charge 
was  excepted  to  by  the  defendant,  and  as- 
signed as  error  in  its  motion  for  a  new  trial. 
Where  a  child  under  fourteen  years  of  age  is 
injured,  and  brings  his  action  for  the  injury, 
and  there  is  a  demurrer  to  the  declaration 
on  the  ground  that  the  allegations  therein 
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show  that  the  child  did  not  ohaerve  due  care, 
or  could  have  avoided  the  injury  by  the  ob- 
servance of  such  care,  the  court  may  overrule 
the  demurrer  on  the  ground  that  prima  facie 
the  child  did  not  have  sufticient  knowledge 
or  capacity  to  know  what  was  due  care,  or 
sufficient  capacity  to  have  avoided  the  injurv 
by  its  observance,  and  may  invoke  the  anal- 
ogy of  the  criminal  law,  and  hold  that  the 
presumption  is  that  the  child  did  not  know 
or  did  not  have  sufficient  capacity,  as  was 
held  in  the  case  of  lihodea  v.  Georgia  d  R, 
Bkg.  Co.,  84  Ga.  820.  But  where  there  is  no 
demurrer,  and  the  case  is  submitted  to  th^ 
jury,  there  is  no  presumption  one  way  or  the 
other,  and  the  jury  must  find  from  the  evi- 
dence whether  the  child  had  sufficient  capac- 
ity at  the  time  of  the  accident  to  know  the 
danger,  and  to  observe  due  care  for  its  own 
protection.  If  it  has  such  capacity,  and 
voluntarily  goes  into  danger  or  to  a  dan- 
gerous place,  it  cannot  recover ;  otherwise  it 
can.  Western  <fc  A,  R.  Co,  v.  Yc^ng,  81  Ga, 
397,  83  Ga.  512. 

It  depends  altogether  upon  the  capacity  of 
the  child  at  the  time  of  the  injury.  The 
better  rule  would  be  for  the  jury  to  deal 
with  each  case  upon  its  own  facts,  unham- 
pered by  presumptions  of  law  either  for  or 
against  the  competency  of  the  child.  In  the 
present  case,  however,  the  charge  of  the 
court  on  this  subject,  if  erroneous,  was  harm- 
less. 

3.  It  was  argued  bv  counsel  for  the  defend- 
ant in  error  that  the  fact  that  the  people  were 
allowed  to  use  this  place  as  a  pass-way  to 
go  under  these  cars  when  they  were  stationed 
upon  the  track  was  a  license  by  the  Company 
for  them  to  do  so,  and  the  Company  was 
therefore  bound,  before  it  moved  the  station- 
ary cars,  to  give  the  public  notice ;  and,  not 
having  done  so  in  this  instance,  it  was  guilty 
of  such  negligence  as  would  authorize  the 
plaintiff  to  recover.  It  is  such  fross  negli- 
ffenoe  and  want  of  care  and  so  recKless  an  act 
For  persons  to  attempt  to  pass  under  cars 
whidi  are  left  standing  upon  the  track  and  are 
liable  to  be  moved  at  any  moment,  that  we  do 
not  think  a  license  can  be  implied  from  the 
fact  that  the  Company  had  knowledge  that 
people  were  in  the  habit  of  passing  under  the 
cars  there.  Where,  under  such  circumstances, 
a  person  attempts  to  pass  under  the  cars  and 
is  injured,  before  he  can  recover  upon  the 
theory  that  he  had  a  license  to  pass  under  the 


cars,  he  must  prove  to  the  satisfaction  of  the 
jury  an  express  license  from  the  Company. 
It  would  be  unreasonable  to  hold  the  Com- 
pany bound  by  an  implied  license  or  permis- 
sion when  the  Act  is  of  such  a  negligent 
character.  It  would  be  unreasonable  to  hold 
the  Company  bound  by  an  implied  license 
when  it  is  occupying  the  track  with  its  own 
cars.  It  would  be  unreasonable  to  hold  that 
it  had  agreed  that  others  might  have  a  joint 
occupancy  of  the  tracks  at  the  time  the  Com- 
pany was  using  them  for  its  own  purposes. 
The  joint  use  by  the  Company  and  by  the 
public  of  the  tracks  at  the  same  time  would 
be  so  inconsistent  and  so  dangerous  that 
the  law  will  not  imply  a  license  from  the 
Company  to  the  public  for  such  joint  use. 
The  placing  of  stationary  cars  in  its  yard  on 
the  tracks  where  people  are  accustomed  to 
pass  is  notice  to  the  public  not  to  attempt  to 
pass  while  the  cars  remain,  and  if  a  person 
undertakes  to  pass  under  the  cars  he  does  so 
at  his  peril.  It  is  different  where  the  public 
pass  over  a  track  which  is  occupied  by  a 
railroad  company  with  its  cars  only  a  few 
times  a  day,  and  then  when  the  track  is  not 
being  used  by  the  company.  In  a  case  of 
that  Kind,  where  the  railroad  company  per- 
mits people  to  pass  over  its  track  when  not 
in  use  by  the  company,  the  permission  may 
amount  to  an  implied  license ;  but  where  the 
company  is  in  continuous  occupation  of  its 
tracks,  either  in  running  its  cars  or  in  keep- 
ing stationary  cars  thereon,  a  license  will 
not  be  implied. 

The  facts  of  this  case  show  that  the  cars 
constantly  occupied  these  tracks;  that  this 
stationary  train  was  more  than  a  quarter  of 
a  mile  long ;  and  that  at  the  upper  end  of 
the  train  the  servants  of  the  Company,  neg- 
ligently perhaps,  kicked  another  train  of  cars 
against  the  stationary  train  and  set  it  in  mo- 
tion, and  thus  injured  the  plaintiff.  We  do 
not  think  the  mere  knowleidge  by  the  Com- 
pany or  its  servants  that  numerous  persons 
passed  daily  and  hourly  through  its  yard, 
situated  in  a  populous  part  of  the  city,  and 
that  they  crawled  under  these  stationa^  cars, 
will  render  the  Company  liable  for  an  in- 
jury occurring  to  this  child,  under  the  facts 
above  stated. 

4.  The  other  grounds  of  the  motion  are  not 
cause  for  a  new  trial. 

Judgment  reoened. 
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Joseph  DURAN 
0. 
STANDARD   LIFE  &  ACCIDENT  IN- 
SURANCE CO. 
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An  Ifljiiry  received  by  slipplii^  on  the 
froaen  f^ronnd  while  retumlner  from  a  hunt- 


ing expedition  or  a  visit  of  pleasure  to  one  in  am 
adjoining  town  on  Sunday  is  within  the  provis- 
ions of  an  accident  insurance  poUcy  exempting 
the  Insurer  from  liability  where  the  violation  of 
law  is  either  the  proximate  or  remote  cause  or 
condition  of  the  Injury,  under  statutes  prohibit- 
ing hunting  and  traveling,  except  from  necessity 
or  charity,  on  Sunday. 

(April  14,  laoi.) 


NOTV.— ^ccid^nt  inturanee;  condiHoms  in  policy. 

See  notes  to  Sheanon  v.  Pacific  51  ut.  L.  Ins.  Co. 
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(Wis.)  9  L.  R.  A.  686;  Paul  v.  Travelers  Ins.  Co,  (N. 
T.)  3  L.  R.  A.  448;  Union  Mut.  Aoc.  Asso.  v.  Fro- 
hard  (ni.UlO  L.  B.  A.  888. 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Burlington  City  Court,  made  during 
the  trial  of  an  action  brought  to  recover  upon 
two  policies  of  accident  insurance  which  re- 
sulted in  a  judgment  in  favor  of  plaintiff.  Re- 
veraed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Seneca  Haselton  and  L.  F. 
Enfflesby*  for  defendant: 

The  insurance  for  which  the  plaintiff  paid 
did  not  cover  injuries  resulting  wholly  or  part- 
ly, directly  or  indirectly,  from  any  violation  of 
law  on  the  part  of  the  insured,  whether  such 
violation  of  law  be  regarded  as  a  cause  or  a 
condition.  Plaintiff's  injury  manifestly  re- 
sulted from  his  gross  violation  of  sections  4315 
and  4316  of  the  Revised  Laws  with  reference 
to  the  observance  of  Sunday. 

In  cases  in  which  a  wrong-doer  has  sought 
to  escape  responsibility  for  bis  tort  to  a  Sun- 
day traveler  or  laborer,  some  of  the  most  emi- 
nent courts  in  this  country,  notwithstanding  the 
resulting  hardship,  have  held  that  the  Sunday 
travel  or  labor  was  the  direct  and  immediate 
cause  of  the  injury. 

Day  V.  Highland  8t.R.  Co,  185  Mass.  118, 
and  cases  there  cited;  Oratty  v.  Bangor^  67  Me. 
428.  See  also  Baldudn  v.  Barney,  12  R.  I.  892; 
HaU  V.  Colufes,  89  N.  T.  228;  Johnson  v, 
Jrasburgh,  47  Vt.  28;  Travelers  Ins,  Go,  v. 
Seav&r,  86  U.  S.  19  Wall.  581,  22  L.  ed.  155, 
should  be  decisive  of  this  case. 

Messrs,  W.  L.  Bani»p  and  J.  J.  En- 
right,  for  plaintiff: 

The  only  inquiry  is.  Did  the  plaintiff's  in- 
jury result  from  any  violation  of  law? 

If  the  provision  in  the  policy  is  susceptible 
of  more  than  one  construction,  that  one  is  to 
be  adopted  which  will  support  the  validity  of 
the  contract,  and  it  will  be  strictly  construed 
against  the  insurer. 

Darroio  v.  Family  Fund  Soe.  6  L.  R  A.  495, 
116  N.  Y.  587. 

Conceding  that  a  violation  of  some  law  was 
in  progress  at  the  time  of  the  hurt,  a  relation 
must  exist  between  such  violation  and  the  in- 
jury, to  make  the  defense  available;  the  iniury 
must  have  been  caused  by  the  violation  of  law. 

Bradley  v.  Mutual  Ben,  L.  Ins,  Go,  45  N.  Y. 
422. 

The  policv  is  not  to  be  avoided  because  the 
assured  had,  just  previous  to  the  accident, 
been  violating  some  law,  unless  the  natural  or 
direct  operation  of  such  violation  caused  the 
accident. 

The  hunting  expedition  and  the  visit,  if 
brought  within  the  range  of  consideration  at 
all,  were  the  remote  and  not  the  proximate 
cause. 

In  LtmiwiUe,  N.  A.  db  G,  R,  Go,  v.  Buck,  2 
L.  R.  A.  524,  116  Ind.  566,  the  court  says: 
'*It  is  quite  true  that  a  plaintiff  will  in  no  case 
be  permitted  to  recover  where  it  is  necessary 
for  him  to  prove  his  own  illegal  act  as  a  part 
of  his  cause  of  action,  or  where  an  essential 
element  of  his  cause  of  action  is  his  own  viola- 
tion of  law." 

Holt  V.  Oreen,  78  Pa.  198;  HaU  v.  Goppdl, 
74  U.  S.  7  Wall.  558,  19  L.  ed.  248;  SUele  v. 
Bvrkhardt,  104  Mass.  59;  McGrath  v.  Mertoin, 
112  Mass.  467. 

But  where  he  can  prove  his  cause  of  action 
without  proving  he  was  violating  the  law,  even 
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though  it  appear^  incidentally  that  be  was  at 
the  time  actmg  in  disobedience  of  some  stat- 
ute, unless  his  illegal  act  was  the  efficient  or 
proximate  cause  of  the  iniury  complained  of,  a 
recovery  may  be  sustained  nevertheless. 

Cooley,  Torte,  178. 

No  violation  of  law  was  in  progress  at  the 
time.  The  plaintiff  was  not  hunting  when  he 
was  hurt;  he  was  walking  home  after  having^ 
been  visiting. 

It  was  not  because  he  was  walkiug  on  Sun- 
day that  he  was  hurt.  Had  he  received  his 
injury  while  fighting,  or  committing  a  breach 
of  the  peace,  or  a  burglary,  it  would  be  differ- 
ent, and  within  the  line  of  cases  where  this 
defense  has  been  permitted,  as  in 

Tratelers  Ins.  Go.  v.  Seaver,  86  U.  S.  19 
Wall.  531,  22  L.  ed.  155.  See  Ooetzman  v.  Con- 
necticut Mut.  L.  Ins.  Co.  8  Hun,  517;  Murray 
V.  New  Twk  L.  Ins.  Co.  96  N.  Y.  614;  ««#  v. 
Mut.  Ben.  L.  Ins.  Co.  18  Allen,  808. 

The  words  ''violation  of  law"  mean  "crime. *'^ 

Cluff  v.  Mutual  Ben.  L.  Ins.  Go.  99 


In  using  the  term  "violation  of  law"  the 
Company  could  not  have  contemplated  any 
violation  not  in  itself  importing  personal  peril 
— involving  the  doing  of  somethmg  which  hu- 
man expenenoe  has  Siown  to  be  fraught  with 
peril  to  the  person. 

Murray  v.  New  York  L.  Ins,  Go.  supra. 

Thompson*  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit  on  two  poli> 
des  issued  by  defendant  to  plaintiff  insuring 
him  against  accidental  injuries.  If  the  plain- 
tiff has  any  ground  of  recovery,  it  rests  wholly 
on  these  contracts  of  indemnity.  A  contract 
of  insurance  is  to  be  construed  according  to 
its  terms  and  the  evident  intent  of  the  parties 
as  gathered  from  the  language  used.  All  con- 
ditions involving  forfeitures,  as  well  as  all  ex- 
emptions, are  to  be  construed  strictly  against 
the  insurer,  and  most  favorably  for  the  insured. 
Yet  the  language  of  the  contract  is  to  be  con- 
strued as  a  whole,  is  to  receive  a  reasonable 
interpretation,  and  the  risk  is  not  to  be  ex- 
tended beyond  what  is  fairly  within  the  terms 
of  the  policy.  May,  Ins.  2d  ed.  ^  172,  175; 
Bnnk  v.  Merchants  dt  M.  Ins.  Go.  49  Vt.  442; 
Mosley  v.  Vermont  Mut,  F,  Ins.  Go,  56  Vt.  142: 
Darrtnc  v.  Family  Fund  8oc,  116  N.  Y.  687,  6 
L.  R.  A.  495;  Mutual  Assur.  8oc.  v.  ScoUish 
Union  db  N.  Ins,  Go.  84  Va.  116. 

Each  policy  contains  the  following  clause: 
*'This  insurance  does  not  cover  .  .  .  inlurv 
resulting  wholly  or  partly,  directly  or  indi- 
rectly, from  any  of  the  following  acta,  causes, 
or  conditions,  or  when  effected  by  any  such 
act,  cause,  or  condition,  or  under  its  influence." 
Then  follows  an  enumeration  of  such  acta, 
causes,  or  conditions,  among  which  is  "viola- 
tion of  law"  by  the  insured.  The  injury  for 
which  plaintiff  seeks  to  recover  is  an  injury  to 
his  knee  sustained  by  him  on  Sunday,  Janu- 
ary 20,  1889.  The  plaintiff  and  a  companion, 
about  9  o'clock  in  the  forenoon  of  that  day, 
took  guns  and  ammunition,  and  set  out  from 
Burlington  on  foot  for  Colchester  on  a  hunting 
expedition.  They  traveled  on  the  highwav 
six  or  seven  miles,  and  then  took  dinner  with 
a  Mr.  Choates.    After  dinner  they  engaged  in. 
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huDting  with  Cboates,  who  went  with  them  as 
far  as  a  Mr.  Thayer's,  where  they  stopped  a 
short  time.  Here  Choates  left  them,  and  the 
plaintiff  and  his  companion  started  for  home 
through  a  field,  and,  while  crossing  frozen 
plowed  ground  in  the  field  to  get  to  the  high- 
way, the  plaintiff's  foot  slipped  upon  the  frozen 
plowed  ground,  and  his  knee  was  injured.  At 
Uie  time  of  slipping  he  was  carrying  his  eun. 
The  accident  occurred  between  2  and  3  o'clock 
in  the  afternoon. 

The  defendant  contends  that  the  facts  of  the 
case  bring  it  within  the  provisions  of  the  pol- 
icy in  respect  to  violations  of  law,  and  that, 
therefore,  the  plaintiff  cannot  recover.  Rev. 
Laws,  g  4815,  prohibits  traveling  on  Sunday, 
except  from  necessity  or  charity,  or  visiting 
from  house  to  house  except  from  motives  oi 
humanity  or  charity,  or  for  moral  or  religious 
edification.  Rev.  Laws,  §  4816,  prohibits 
hunting,  shooting,  pursuing,  taking,  or  killing 
wild  game,  or  other  birds  or  animals,  on  Sun- 
day. A  person  violating  the  provisions  of 
either  of  these  sections  is  to  be  fined.  At  the 
time  of  the  accident,  the  plaintiff  was  engaged 
in  hunting.  He  had  his  gun  with  him,  and 
was  ready  to  shoot  any  game  he  might  see, 
whether  in  the  field  or  on  the  highway  on  his 
way  home.  He  started  out  to  secure  game 
wherever  he  might  find  it,  and  it  does  not  ap- 
pear that  at  the  time  of  the  accident  he  bod 
abandoned  this  purpose.  In  hunting  he  was 
violating  the  law  of  this  State.  The  traveling 
of  the  plaintiff  was  as  much  a  part  of  his  act 
of  hunting  as  carrying  his  gun  and  ammuni- 
tion or  shooting  or  capturing  game  when  the 
opportunity  occurred  in  the  course  of  the  hunt. 
Without  walking,  the  ^aintiff  could  not  have 
engaged  in  his  hunt.  Thus  the  accident  was 
caus^  directly  by  plaintiff's  violation  of  the 
law  in  hunting.  The  effect  of  the  violation  of 
the  Sunday  Law  upon  a  person's  right  to  re- 
cover for  injures  received  in  the  course  of  such 
violation  has  generally  arisen  in  cases  in  which 
the  defendant  sought  to  escape  responsibility 
for  his  own  tort  to  a  traveler  or  laborer.  On 
this  question  the  decisions  have  not  been  uni- 
form. Some  courts  have  held  that  the  imme- 
diate cause  of  the  injury  was  the  travel  or 
labor  on  Sunday,  and  that  the  plaintiff  could 
not  recover.  Of  this  class  of  cases  are  Bay  v. 
Highland  St.  R.  Co.  185  Mass.  118;  Cratty  v. 
Bangor ,  57  Me.  428.  Other  able  courts  have 
held  that  a  Sunday  traveler  or  laborer,  injured 
by^  the  wrongful  act  or  neglect  of  another, 
might  recover  upon  the  ground  that  the  viola- 
tion of  the  Sunday  Law  oy  the  injured  party 
Ib  in  the  nature  or  a  condition,  rather  than  an 
immediate  cause  of  the  injury.  To  this  effect 
are  Baldwin  v.  Barney,  12  R.  I.  892;  Platz  v. 
Oohoes,  89  N.  Y.  219;  Sutton  v.  Wauwatosa,  29 
Wis.  21. 

In  Johnson  v.  Irasburgh,  47  Vt.  28,  the  court 
avoided  the  line  of  reasoning  adopted  in  each 
of  these  classes  of  cases,  by  holding  that  a 
town  was  not  bound  to  maintain  a  safe  and 
sufiScient  highway  for  unlawful  travel  on  Sun- 
day or  any  other  dav,  and  that  a  person  using 
the  highway  in  violation  of  the  Sunday  Law 
was  there  at  his  own  risk,  there  being  no  duty 
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or  liability  on  the  part  of  the  town  in  respect 
to  the  highway  except  that  imposed  by  stat- 
ute. The  plaintiff's  right  of  recovery  rests  in 
contract;  and  not  in  tort.  No  act  or  neglect 
of  the  defendant  caused  or  contributed  to  the 
plaintiff's  injury.  Were  the  reasoning  in  Bald- 
win V.  Barney,  supra,  to  be  adopted,  it  would 
not  avail  the  plaintiff,  for.  If  being  engaged  in 
the  unlawful  expedition  was  not  the  immedi- 
ate cause  of  his  injjury,  it  was  certainly  the 
condition  causing  it.  The  provision  quoted 
from  the  policy  excluded  liability  from  any 
injury  of  which  a  violation  of  the  law  was  the 
cause  or  condition  producing  it.  It  also  ex- 
pressly provides  exemption  from  liability 
where  violation  of  law  is  either  the  proximate 
or  remote  cause  or  condition  producing  the  in- 
jury. In  short,  it  is  so  drawn  as  to  exempt 
from  liability  under  the  reasoning  and  the 
holding  of  the  courts  in  both  classes  of  cases 
cited. 

The  plaintiff  contends  in  argument  that  he 
was  not  engaged  in  hunting  at  the  time  he  re- 
ceived the  injury,  but  was  walking  home  after 
he  had  been  visiting.  Were  this  claim  con- 
ceded, we  do  not  see  how  it  gives  plaintiff  any 
better  ground  for  recovery.  He  was  not  out 
simply  for  open  air  and  gentle  exercise,  with- 
out any  object  of  business  or  pleasure,  as  in 
Hamilton  v.  Boston,  14  Allen,  475,  but  was 
traveling  several  miles  and  from  town  to  town, 
on  this  theory,  to  make  a  visit  for  pleasure. 

In  Oratty  v.  Bangor,  supra,  the  plaintiff  was 
traveling  on  foot  on  Sunday  with  other  per- 
sons to  make  a  visit  of  pleasure  to  a  friend,  and 
it  was  held  that  he  was  traveling  in  violation 
of  a  statute  prohibiting  traveling  on  Sunday, 
unless  for  charity  or  necessity.  The  court 
further  says  that  ''no  distinction  is  made  be- 
tween those  who  travel  within  town  and  those 
who  travel  from  town  to  town."  In  going 
from  Burlington  to  Colchester,  and  back,  a 
distance  of  twelve  or  fourteen  miles,  to  visit 
Choates  for  pleasure,  or  to  hunt,  the  plaintiff 
was  clearly  violating  the  provisions  of  Rev. 
Laws,  §  4815,  prohibiting  traveling  on  Sun- 
day. Every  step  he  took  in  making  that  trip 
was  in  and  of  itself  a  violation  or  law.  In 
taking  one  of  those  steps  he  slipped  and  was 
in  juracl.  We  think  it  would  savor  too  strongly 
of  hair-splitting  refinement  to  hold  that  the 
injury  was  not  directly  caused  by  the  violation 
of  the  law  in  traveling.  But,  in  this  view  of 
the  case,  the  exception  in  the  policy  exempts 
the  defendant  from  liability,  whether  the 
traveling  is  held  to  be  the  cause  or  onlji  a  con- 
dition producing  injury,  or  influencing  it,  di- 
rectly or  indirectly.  The  liability  to  accident 
must  be  greatly  enhanced  in  the  case  of  a  per- 
son who,  like  the  plaintiff,  engages  in  hunting 
or  traveling  about  the  country  on  Sunday,  in 
open  violation  of  law,  as  compared  with  one 
who  observes  the  law.  The  defendant  has  a 
right  to  say  that  it  would  not  assume  such  in- 
creased risk.  The  defendant  not  having  con- 
tracted to  indemnify  the  plaintiff  for  the  injury 
which  he  received,  he  cannot  recover. 

Judgment  reversed,  and  judgment  for  de- 
fendant. 
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Yebmokt  Sufrbms  Coubt. 


Mar. 


Moses  M.  KEL8EY,  A*dmr.,  etc.,  of  James 
I  -^  Roberts,  Deceased, 


«. 


John  KELLEY  et  aL,  Appts. 


(- 


.vt.. 


1.  The  separate  estate  of  a  married 
woman  cannot,  in  favor  of  her  deceased  f  atber^s 
creditors,  be  charnred  with  an  amount  which  he 
was  compelled  to  pay  as  surety  for  her  husband. 

2.  The  cost  of  repairs  pratnitously 
made  by  a  fkther  on  his  married  daa|f  h- 
ter's  house  while  he  was  livlnir  with  her,  for 
his  own  benefit  and  without  any  expectation  of 
payment  or  substantial  benefit  to  the  property, 
cannot  after  his  death  be  charged  airalnst  her 
separate  estate  for  the  benefit  of  his  creditors. 

8.   Where  a  fkther  advanced  his  nuuv 
4  ried  danf^hter  money  with  the  expectation 
I  that  himself  and  his  wife  would  live  with  her  and 
be  cared  for  In  her  family  during  their  lives,  and, 
(  after  so  living  with  her  until,  at  a  fair  prloe  for 
board,  the  amount  would  be  exhausted,  the  par- 
ties entered  into  another  agreement  as  to  future 
support,  the  court  will,  after  the  mouth  of  the 
daughter  has  been  closed  by  the  death  of  the 
father  and  mother,  consider  the  board  as  the  full 
equivalent  f or,  the'tmoney  furnished  as  the  par- 
tics  then  treated  it. 
4.  Although  a  conTeyance  of  property 
in  consideration  of  ftetiire  support  Is 
void  as  against  creditors,  yet  it  will  not  be  set 
aside  at  their  instance  after  support  has  been  fur- 
nished in  reliance  on  it,  which  in  value  exceeds 
that  of  the  property  conveyed. 

(March  26, 1801.) 

APPEAL  by  defeodants  from  a  decree  of  the 
Chancery  Court  for  Orleans  County  in 
favor  of  complainant  in  a  suit  brought  to 
charge  the  separate  estate  of  defendant  Malina 
Kelley  vfith  money  received  by  her  from  her 
father  during  his  lifetime.    Beverted. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesgrs,  C.  A.  Prouty  and  Edwards  Si 
Burke,  for  appellants: 

To  charge  the  separate  estate  of  a  married 
"woman,  it  mustafflrmatively  appear  that  credit 
was  given  her  estate. 

Priest  V,  Cons,  61  Vt.  495;  Dalev,  RMruon, 
Id.  30;  Sarffeant  v.  French,  54  Vt.  884. 


Considerinf!^  that  the  conveyance  for  future 
support  would  be  voidable  as  to  a  prior  debt 
when  made,  it  was  voidable  at  that  time  be- 
cause no  viduable  consideration  passed.  After- 
wards a  vfduable  consideration  did  pass;  and 
from  the  date  of  the  passing  of  that  considera- 
tion.  the  conveyance  ceased  to  be  voidable. 

It  is  important  to  notice  the  distinction  be- 
tween this. conveyance  and  one  fraudulent  in 
fact.  In  the  latter  case  the  transaction  is  void 
as  to  both  prior  and  subsequent  debts. 

MeLane  v.  Johnson,  48  Vt.  4S. 

In  the  former  case  it  is  only  void  as  to  exist- 
ing debts. 

BrackeU  v.  Waite,  4  Vt.  889;  RiiUand  A  A 
B.  Co,  V.  Fmxiers,  25  Vt.  16.  See  also  Foxier 
V.  Foster,  66  Vt.  551;  Ghureh  v.  Chapin,  85  Vt 
228. 

If  a  voluntary  conveyance  be  made,  which 
is  voidable  when  made  because  voluntary,  and 
subsequently  a  good  consideration  passes,  the 
deed  ceases  to  be  voidable  from  the  passing  of 
sach  consideration. 

Jones  V.  Bryant,  18  N.  H.  59;  RurJesr  v. 
AbeU,  8  B.  Mon.  556;  WbodY.  Jackson,  8  Wend. 
25;  Verplank  v.  JSterry,  12  Johns.  585;  8tarrp 
V.  Arden,  1  Johns.  Ch.  258,  1  L.  ed.  182. 

It  has  even  been  held  that  where  the  origins, 
conveyance  is  frandulent  in  fact,  the  transac- 
tion may  be  purged  of  its  taint  by  the  passing 
of  a  subsequent  valuable  consideration,  pro- 
vided the  consideration  be  paid  before  the 
bringing  of  the  suit  to  set  aside  the  conveyance. 

Thanutsy.  Goodwin,  12  Mass.  140;  Hutchins 
V.  Sprague,  4  N.  H.  469. 

This  convevance  was  not  void.  It  was 
merely  voidable. 

Wait,  Fraud.  Con  v.  %  817.  See  AUen  t. 
Mower,  17  Vt.  68. 

Messrs,  Dlckermaa  A  Yoan|f»  for  appel- 
lee: 

Orator  is  entitled  to  a  decree,  aa  rendered  be- 
low, for  the  amount  of  the  Hopkinson  note  of 
$600,  delivered  to  defendant  Malina  by  the  de- 
ceased, March  22,  1884,  in  consideration  of  the 
bond  for  the  future  support  of  said  Roberta 
and  wife  through  life.  TbereCore  the  transac- 
tion was  fraudulent  and  void  in  law  as  to  cred- 
itors and  gave  defendants  no  right  or  title  to 
the  money  received  on  the  note  as  against  them 
so  long  as  their  claims  remained  unpaid. 


Nora.— Voluntary  wwoeyance;  ennsideration, 

A  voluntary  conveyance  may  become  valid,  and 
ev^n  a  fraudulent  irran  t  may  be  purged  of  the  fraud, 
by  matter'ex  post  facto,  whereby  the  fraudulent  in- 
tent  is  abandoned  and  the  Krant  confirmed  for  a 
good  and  valuable  consideration.  Oriental  Bank 
T.  Haskins,  8  Met.  8H2;  Thomas  v.  (Goodwin,  12  Mass. 
140;  Crowninsbleld  v.  Kittrldge,  7  Met.  604;  Harvey 
V.  y  amey,  96  Mass.  UO. 

So  a  voluntary  deed  has  been  made  good  by  a 
subsequent  maxrfage.  Andrews  v.  Jones,  10  Ala. 
400:  Bunnell  v.  Wltherow,  29  Ind.  128;  Smith  v.  Al- 
len, 6  Allen,  464;  Armfleld  v.  Armfleld,  Freem.  Gh. 
311;  Jones'  App.  62  Pa.  824;  Herring  v.  Wickham,  29 
Gratt.  628;  Wood  v.  Jackson,  8  Wend.  83. 

A  valuable  or  meritorious  consideration  is  found- 
ed on  something  deemed  valuable,as  money,  goods, 
services  and  marriage ;  and  a  voluntary  or  good 
consideration  is  founded  upon  natural  love  and  af- 
fection between  near  relatives  by  blood.  Wickes 
V.  Clarke,  8  Paige,  161, 4  L.  ed.  384;  Van  Der%'eer  v. 
Wright,  6  Barb.  549. 
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OmsfdenoMon  of  mpport  and  matntenanoe. 

A  grantee  by  aooepting  tbe  deed  and  entering  in- 
to possession  under  it  is  bound  by  the  agreement 
providing  for  tbe  support  of  the  grantor.  Hutch- 
inson V.  Hutchinson,  4(5  Me.  164;  Bziun  v.  Oanty,  84 
Miss.  628;  Spalding  v.  Hallenbeck,  80  Barl>.  292; 
Shouts  V.  Brown,  27  Pa.  128;  the  case  of  Jackson  v. 
Florence,  16  Johns.  47,  distinguished  where  tbe  pro- 
vision for  support  raised  no  obligation  on  tbe 
grantee.  2  Devlin,  Deeds,  1 807.  See  Henderson  v. 
Hunton,  28  Gratt  926. 

Where,  after  executing  a  lease  In  consideration 
that  lessees  should  occupy  the  premises  and  sap- 
port  the  lessor  during  life,  the  lessor  ezeeates  a 
deed  to  the  lessees  in  fee,  provldinir  tbat  if  the  lat- 
ter conform  strictly  to  the  agreements  in  the  lease 
the  deed  shall  remain  in  full  force  and  effect  and 
take  effect  at  the  errantor^s  death,  the  grantees  are 
entitled  to  retain  the  possession  so  long  as  they 
comply  with  the  covenants  to  support  and  care  for 
the  grantor;  and  it  is  immaterial  whether  the  legal 
title  passed  in  prcssenti  or  not.  Stanton  v.  Allen,  St 
S.  C.  687. 
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Crane  v.  BtickleB,  15  Vt.  252-257;  Jona  v. 
Bpear,  21  Vt.  426-481;  Worthington  v.  Jones, 
28  Vt.  549;  Church  v,  Chapin,  85  Vt.  228; 
Mel  MM  Y,  Johneon,  48  Vt.  48. 

The  master  finds  that  ''Roberts  .  .  .  went  to 
live  with  defeodaDts,"  not  with  defendant  Ma- 
lina.  Consequently  it  is  presumed  that  Mr. 
Roberts  and  wife  boarded  with  defendant  John 
Kelley.  Therefore  Mr.  Roberts  had  the  right 
to  have  any  debt,  either  or  both  defendants 
owed  him  applied  in  payment  pro  tanto  of  his 
hoard.  Where  there  are  mutual  accounts  and 
no  application  is  made  by  the  parties,  the  court 
will  apply  the  first  credit  or  payment  in  satis- 
faction of  the  first  debit  or  charge. 

Pierce  v.  Knight,  81  Vt.  701;  8t.  Albans  ▼. 
Failey,  46  Vt.  448;  Langdon  v.  Bmen,  46  Vt. 
512. 

This  rule  would  apply  the  claim  for  board  in 
satisfaction  of  the  amount  paid  upon  the  sure- 
tyship obligations. 

See  ItoberU  y.  KeUey,  51  Vt.  97. 

All  transactions  which  precede  the  date  of 
the  bond  for  support  stand  as  mutual  debits  and 
credits,  and  should  be  treated  as  an  open  book 
account.  Interest  should  be  allowed  upon  the 
account. 

Langdon  y.  CaeOeton,  80  Vt.  285;  Spencer 
y.  Woodbridge,  88  Vt.  492;  QoodimoY,  Pareona, 
86  Vt.  46;  Dadiey.  JiMiih,  48  Vt.  52. 

Rosa»  J.J  deliyered  the  opinion  of  the 
court: 

The  original  bill  proceeds  upon  the  ground 
that  the  defendant  wife  had,  m  the  lifetime 
of  the  intestate,  her  father,  receiyed  from 
him  various  sums  of  money  or  loans,  which 
she  bad  not  fully  repaid,  and  the  orator,  as 
administrator,  brings  the  bill  to  have  the 
balance  due  ascertained,  and  made  a  charge 
upon  the  wife's  real  and  personal  property, 
that  it  may  be  available  to  him  in  the  pay- 
ment of  the  debts  proved  against  the  estate. 
He  brings  the  bill  in  the  interest  of  the 
cred  i tors.  After  the  master' s  report  was  fl  led, 
showing  that  none  of  the  claimed  sums  were 
received  by  the  wife  as  loans,  the  orator  was 
allowed  t.o  amend  his  bill,  by  setting  forth 
that  she  received  the  various  sums  charged 
in  the  original  bill,  which  were  found  es- 
tablished by  the  master,  under  such  circum- 
stances that  it  would  be  fraudulent  in  law  to 
allow  her  to  retain  the  sums  so  received 
against  the  creditors,  who  have  proved  their 
debts  against  the  father's  estate.  When  these 
transactions  transpired,  to  lay  the  foundation 
for  a  charge  in  equity  upon  the  wife's  sepa- 
rate, property,  the  money  must  have  been 
advanced  upon  the  credit  of  the  separate 
property,  and  for  its  benefit,  or  for  the  per- 
sonal benefit  of  the  wife.  Dale  v.  Robinson, 
51  Vt.  20 :  Priest  v.  C<me,  Id.  495. 

1.  Considering  the  scope  of  the  bill,  and 
the  requisites  necessary  to  constitute  a  charge 
in  equity  upon  the  wife's  separate  property, 
it  is  evident  that  the  |200  paid  by  the  intes- 
tate as  suret^r  for  the  defendant  husband 
cannot  be  considered.  The  scope  of  the  bill, 
as  amended,  and  the  principles  of  equity  law 
applicable  to  charging  the  wife's  separate 
estate,  do  not  permit  a  general  accounting 
of  all  matters  existing  between  the  intestate 
and  the  defendants.  They  include  such 
18  L.  R.  A.  41 


matters  only  as  the  wife  is  interested  in  and 
as  fall  within  the  principles  of  the  cases 
supra.  It  is  not  found  that  this  sum  was 
paid  by  the  intestate  upon  the  credit  of  the 
wife's  property,  or  for  its  benefit,  or  for  the 
wife's  benefit ;  but  it  is  found  to  have  been 
paid  by  the  intestate  only  as  surety  for  the 
husband,  and  that  it  had  no  connection  with 
the  subsequent  dealings  between  the  intestate 
and  the  defendants,  in  which  the  wife  or  her 
property  was  interested. 

2.  The  facts  found  by  the  master  dispose 
of  the  $468.25,  which  the  intestate  let  the 
wife  have  in  money,  and  which  he  expended 
in  repairs  upon  the  house,  in  1874.  During 
that  year  the  intestate  and  his  wife  boarded 
with  the  defendants.  He  let  them  have  $200 
in  money,  and  laid  out  in  repairs  on  the 
wife's  house  $269.25.  The  master  has  found 
that  the  board  of  the  intestate  and  his  wife 
was  more  than  enough  to  pay  the  $200, 
which,  he  finds,  the  intestate  expected  would 
be  taken  up  in  board,  and  that  the  intestate 
made  the  repairs  **to  suit  his  own  taste  and 
convenience,  consulting  no  one  about  them  ;'' 
and  that  **it  was  not  understood  by  either 
party  that  any  money  was  to  be  paid  the  in- 
testate for  the  repairs ;  and  that  what  was  not 
paid  in  board  was  done  by  the  intestate  and 
for  his  benefit."  These  racts  fully  sustain 
the  disallowance  of  any  part  of  this  item  by 
the  master,  especially  when  he  has  not  found 
that  the  repairs  materially  enhanced  the 
value  of  the  premises  or  were  necessary. 
The  facts  found  show  that  at  this  time  the 


property  owned  b^  the  intestate  was  more 
in  value  than  required  to  pay  all  the  debts 
proved  against  the  estate.    Tliese  facts  leave 


no  ground  for  the  contention  of  the  orator 
that  the  balance  of  this  item  which  remained 
unpaid  hj  the  board  furnished  the  intestate 
and  his  wife  should  enter  into  the  accounting 
in  connection  with  the  subsequent  items. 
The  law  does  not  imply  a  promise  to  pay 
for  repairs  made  as  these  were,  without  ex- 
pectation of  payment,  and  without  it  being 
found  that  they  were  of  a  substantial  benefit 
to  the  property. 

8.  In  the  spring  of  1879  the  defendant  wife 
purchased  a  farm;  and  the  intestate  paid 
$1,000  towards  it,  with  the  expectation  that 
he  and  his  wife  should  live  with  and  be 
cared  for  by  the  defendants.  From  that  time 
to  the  time  of  the  death  of  the  intestate  and 
his  wife  they  did  live  with  and  were  cared 
for  by  the  defendants.  At  different  times 
between  the  spring  of  1879  and  November, 
1884,  but  at  what  times  or  in  what  sums  is 
not  found,  the  intestate  furnished  the  defend- 
ant wife  $200,  which  was  invested  in  personal 
property,  for  her  benefit,  to  be  used  on  the 
farm.  The  master  has  not  found  that  any 
part  of  the  $200  was  furnished  subsequently 
to  the  arrangement  made  in  March,  1884.  He 
treats  the  $200  in  the  same  way  he  does  the 
$1,000,  and  has  found  no  fact  to  show  that 
it  should  be  treated  otherwise,  except  that 
he  says  that  no  evidence  relating  to  interest 
upon  any  item  was  introduced ;  and  that,  as 
the  particular  times  and  amounts  at  and  in 
which  this  item  was  furnished  are  not  shown, 
he  allows  it  as  of  November  4,  1884.  From 
the  manner  in  which  the  master  has  treated 
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the  $200,  and  from  the  facts  he  has  found  in 
regard  to  it,  we  do  not  think  there  is  any 
just  ground  for  the  contention  of  the  orator 
that  this  sum  should  be  treated  as  furnished 
^  after  the  arrangement  of  March,  1884.  If  the 
master  had  so  regarded  it  he  would  not  have 
treated  it  in  connection  with  and  in  the  same 
way  he  has  treated  the  $1,000.  Further  than 
that,  the  intestate  and  his  wife  expected  to 
live  with  and  be  cared  for  by  the  defendants. 
**A11  the  transactions  between  the  parties 
•eem  indefinite  and  without  design.  It  was 
one  of  those  frequent,  unfortunate,  and  in- 
definite transactions  which  occur  among 
relatives."  He  finds  that  at  a  fair  price  for 
boarding  the  intestate  and  his  wife,  in  March, 
1884,  this  $1,200  had  been  more  than  over- 
paid ;  and  the  husband  told  the  intestate  that 
the  money  was  atl  exhausted,  and  the  intes- 
tate soon  after  entered  into  a  further  arrange- 
ment in  regard  to  the  future  support  of 
himself  and  wife.  After  the  death  of  the 
intestate  and  his  wife,  and  after  the  mouths 
of  the  defendants  have  become  closed  by  the 
Statute,  it  would  be  hazardous  for  the  master 
or  court  to  attempt  to  treat  the  matter  of  the 
$1,200  and  board  differently  from  what  the 
parties  then  treated  it.  or  the  board  as  a  full 
equivalent  for  the  money  furnished.  We 
think  they  should  be  so  considered. 

In  March,  1884,  the  intestate  advanced  to 
the  defendant  wife  $600  more  by  way  of  the 
Hopkinson  note,  which  was  used  to  make  a 
further  payment  towards  her  farm,  and  took 
a  bond  from  the  defendants  for  the  support 
of  himself  and  wife  during  their  natural 
lives.  During  the  period  covering  all  these 
transactions  the  defendant  husband  was  in- 
solvent. The  defendants  fully  performed  the 
condition  of  the  bond,  and,  as  found  by  the 
master,  at  an  expense  of  more  than  the  $600 
received  therefor.  The  debts  proved  against 
the  estate  and  represented  by  the  orator  were 
all  contracted  by  the  intestate  before  the 
transactions  of  1879.  By  that  transaction, 
and  the  transaction  of  1884,  the  intestate 
disposed  of  substantiallv  all  his  property  for 
the  support  of  himself  and'!  wife,  without 
making  any  provision  for  the  payment  of 
these  debts.  The  orator  contends  that  this 
disposition  of  the  property  was  in  law  fraud- 
ulent, as  regards  these  creditors,  although 
food  between  the  parties,  and  although  the 
efendants'  agreement  to  support  the  intestate 
and  his  wife  was,  as  between  the  parties, 
an  ample  and  valid  consideration  for  the 
money  advanced.  This  contention  is  fully 
supported  by  the  authorities  cited.  Crane 
V.  Stickles,  15  Vt.  252 ;  Jones  v.  Sjyear,  21  Vt. 
426;  WarthingUm  v.  Jones.  23  Vt.  549; 
Church  V.  Chapin,  35  Vt.  223.  The  other 
case  cited  {MeLane  v.  Johnson,  48  Vt.  48)  is 
one  of  fraud  in  fact,  and  not  in  law,  and  not 
applicable.  The  other  cases  proceed  unon 
the  ground  that  it  is  the  legal  duty  of  a 
debtor  to  pay  his  debts  rather  than  provide 
for  the  future  support  of  himself  and  family, 
and  that  existing  creditors  may  avail  them- 
selves of  property  conveyed  for  future  sup- 
port for  the  payment  of  their  debts.  The 
creditor  can  avoid  such  conveyances  only 
because  the  debtor  has  no  other  property  out 
of  which  payment  can  be  enforced.  In  none 
i3L.  U.  A.. 


'  of  these  cases,  and  in.  no  case  to  which  our 
attention  has  been  called,  has  it  been   held 
that  the  creditor  could  wait  until  the  support 
had  been  furnished,  and  the  contract  fully 
executed  by  both  parties,   and  then   rcc^over 
enough  of  the  value  of  the  property  conveyed 
for  the  support  to  pay  his  debt.     In  all  tiie 
cases  cited  the  identical   property  conveyed 
in  consideration  of  future  support,  or  some 
of  it,  was  taken  and  appi'opriated    by    the 
creditor,  except   the  case  in   15  Vt.  ;  and  in 
that  case  it  Is  said :    "  Perhaps  the  judgment 
of   the  county  court  would  have  been  more 
technically  correct  if  it  had  adjudged  them 
trustees  for  the  specific  articles  of   personal 
property  which  they  had  received  of  the  de- 
fendant, instead  of  adjudging  them  trustees 
generally,"  plainly  indicating  the  course  of 
proceeding  which  was  followed  in  the  other 
cases.     This   is  a  case  in  equity,    in  which 
the  orator  must  do,  as  well  as  receive,  equity. 
The  master  has  not  found  that  these  transac- 
tions between  the  intestate  and  these  defend- 
ants were  tainted  with  fraud   in  fact,   nor 
does    the    bill    charge    fraud    in    fact.     If 
now,  after  the  defendants  have  fully  sup- 
ported the  intestate  and  his  wife,  at  an  ex- 
pense greater  than  the  monev  received,  the 
orator  can  compel  a  return  of  the  money  re- 
ceived sufficient  to  pay  the  creditors  repre- 
sented by  the  orator,  these  defendants  are  left 
with  a  debt  of  an  equal  amount,  also  prov- 
able against  the  estate  represented  by  the 
orator.     Why  should  the  creditors  represented 
by  the  orator  receive  payment  more  than  the 
defendants  ?    The  defendants  have  been  gui  1  ty 
of  no  wrong  in  supporting  their  father  and 
mother,  nor  was  it  any  more  of  a  wrong  for 
them  to  receive  payment  for  such  support 
than  for  the  creditors  represented  by  the  ora- 
tor to  receive  payment  for  their  debts.     These 
creditors  did  not  know  of  the  existence  of  the 
property  received  by  the  defendants  for  the 
support,  and  did  nothing  on  the  strength  of 
its  existence.    On  the  other  hand,  the  defend- 
ants knew  of  it,  and  furnished  the  support 
for  it.     If  they  had  furnished  the  support  be- 
fore receiving  payment  therefor,  and  then  re- 
ceived the  same  property  which  they  did  re- 
ceive, no  one  would  claim  that  the  orator 
could  recover  the  propertjr  back,  to  pay  the 
creditors  represented  by  him.     If  the  credi- 
tors represented  by  the  orator  had  intervened 
before  the  defendants  had  furnished  the  sup- 
port, they  would  have  had  the  better  right 
to  the  property,  and  the  defendants  have  sus- 
tained no  damage.     Their  intervention  would 
have  relieved  the  defendants  from  this  con- 
tract to  furnish  further  support.     The  con- 
sideration for  this  contract  further  to  support 
would  have  been  taken  away.     The  defend- 
ants, until  they  had  furnished  the  full  sup- 
port, were  like  a  purchaser  bona  fide  in  every 
respect,  except  he  had  not  fully  paid  the  con- 
tract price  of  the  property  purchased.    Where 
he  must  be  a  bona  fide  purchaser  for  value, 
to  be  protected  in  his  purchase,  if  otherwise 
a  bona  fide  purchaser,  he  is  protected  only 
to  the  extent  he  has  paid  value.     But  al- 
though he  does  not  pay  full  value  at  the 
time  of   the  purchase,  if   such  payment  is 
made  in  full  before  he  is  made  aware  of  the 
infirmity  of  his  purchase,  he  is  fully  pro- 
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tected.  We  think  thU  principle  applicable 
between  the  orator  and  these  defendants,,  es- 
pecially Uie  wife,  on  the  facts  of  this  case. 
Conveyances  of  property  to  secure  future 
support,  until  the  support  is  furnished,  have 
the  infirmity  of  voluntary  conveyances,  or 
conveyances  for  which  a  full,  valuable  con- 
sideration is  not  paid  at  the  time  the  convey- 
ance is  made.  It  is  well  settled  that  supine- 
ness  of  a  creditor  to  attack  and  have  such 
conveyances  set  aside  may  defeat  his  right. 
EigUberfjerv.  Kibler,  1  Hifl.  Eq.  113,  26  Am. 
Dec.  192.  Such  conveyances  may  be  vali- 
dated by  ex  post  facto  acts.  Verplank  v.  Sterry, 
12  Johns.  586.  1  Am.  Dec.  348. 
'  While  these  cases  are  not  analogous  in 


their  facts  to  the  facts  in  the  case  at  bar,  we 
think  this  case  is  controlled  by  the  same 
equitable  principles.  When  this  suit  was 
brought,  in  principle  the  defendants  stood 
related  to  the  money  received  for  the  support 
of  the  intestate  and  wife  in  equity,  just  as 
they  would  if  they  had  first  furnished  the 
support,  and  then  received  the  money  in  pay- 
ment therefor.  The  intestate  then  miffht  well 
prefer  them,  in  making  payment  of  his  debts, 
to  the  creditors  represented  by  the  orator. 
We  notice  nothing  in  the  testimony  excepted 
to  that  was  inadmissible  in  substance. 

The  decree  of  tlie  Court  of  Chancery  t>  reversed, 
and  the  cause  remanded,  with  a  mandate  to 
dismiss  the  bill,  with  costs  to  the  defendants. 


CONNECTICUT  SUPREME   COURT  OP  ERRORS. 


Charles  H.  DILLABY 

V. 

Betsey  A.  WILCOX,  Appt. 
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A  Terbal  promise  by  the  administrator 
of  an  estate  hoidinfir  a  mortjrage  against  a 
third  person  tQ  pay  taxes  assessed  a^iust  the 
mortgagor  if  the  ooUeotor  will  not  levy  on  the 
mortgaged  property,  upon  which  he  has  no  Uen, 
is  within  the  Statute  of  Frauds  and  not  enf  oroe- 
able. 

(January  19, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Lon- 
don County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  certain  taxes  which  it  was 
alleged  defendant  had  agreed  to  pay.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  Lucas  for  appellant 

Messrs.  J.  Halsey  and  W.  A.  Briscoe, 
for  appellee: 

The  promise  of  the  defendant  was  an  orig- 
inal undertaking  and  therefore  not  within  the 
Statute  of  Frauds.  While  it  is  true  that  the 
taxes  in  question  were  not  a  specific  lien  upon 
the  personal  property,  nevertheless  the  plaintiff 
had  a  right  to  levy  upon  the  equity  of  redemp- 
tion in  said  property  and  to  sell  it  for  the  taxes. 
In  consideration  of  his  promise  to  relinquish 
such  right,  the  defendant  undertook  to  pay 
the  taxes  when  the  property  should  have  been 
sold  under  foreclosure. 

See  Browne.  Stat.  Fr.  §;204;  Burr  y.  Wil- 
cox, 18  Allen,  273. 

Forbearance  at  the  request  of  the  defendant, 
or  any  act  done  at  defendant's  request  and  for 
her  convenience  or  to  the  inconvenience^of 
the  plaintiff,  is  a  sufficient  consideration  for 
the  promise. 

Burr  V.  WHeox,  supra. 

Seymonr,  J,,  delivered  the  opinion  of  the 
court: 
The  plaintiff  in  this  case  was  collector  of 

Nora.— Statute  of  Frauds;  promise  to  answer  for 
debt  or  default  of  another.    See  note  to  Tighe  v. 
Morrison  (N.  Y.)  6  L.  R.  A.  617. 
18  L.  R.  A. 


taxes  for  the  town,  citv.  and  central  school- 
district  of  Norwich,  and  had  in  his  hands  war- 
rants for  the  collection  of  taxes  assessed  in 
favor  of  each  of  them  upon  property  of  one  Gor- 
don Wilcox.  The  defendant  and  her  mother 
were  the  administrators  of  the  estate  of  Wil- 
liam Wilcox,  deceased,  and,  as  such,  held  a 
mortage  on  certain  personal  properly  of  Gor- 
don Wilcox,  consisting  of  printing  presses  and 
material  in  the  possession  of  and  used  by  him 
in  Norwich.  The  plaintiff  was  unable  to  pro- 
cure payment  of  the  taxes  from  Gordon  Wil- 
cox, and  applied  to  the  defendant  for  f he  pay- 
ment thereof,  and  threatened  to  levy  upon  said 
mortgaged  property  unless  they  were  paid. 
The  defendant  promised  the  plaintiff  that  if 
he  would  forbear  to  levy  upon  the  property 
she  would  pay  the  taxes  as  soon  as  the  property 
should  be  sold  under  the  judgment  of  foreclos- 
ure which  she  and  her  mother,  as  administra- 
tors aforesaid,  had  obtained  upon  the  mortgage. 
The  plaintiff,  in  consideration  of  this  proniise 
of  the  defendant,  promised  to  forbear,  and  did 
forbear,  to  levy  upon  the  property,  and  the 
same  was  sold  under  the  judgment  of  fore- 
closure, and  was  bid  in  for  the  defendant.  The 
defendant,  after  the  sale,  refused  to  pay  the 
amount  of  the  taxes  to  the  plaintiff,  and  they 
have  not  been  paid.  The  suit,  it  will  be  ob- 
served, is  against  Mrs.  Wilcox  personally.  No 
pleadings  subsequent  to  the  complaint  appear 
to  have  been  filed,  but  the  finding  shows  that 
the  defendant  denied  that  she  made  the  prom- 
ise upon  which  the  action  was  brought.  She 
also  claimed  that  the  promise  declared  on  was 
within  the  Statute  of  Frauds,  and,  not  being 
in  writing,  no  recovery  could  be  had  upon  it; 
and,  further,  that  there  was  no  consideration 
for  the  promise,  and  asked  the  court  so  to  rule: 
but  the  court  refused  so  to  do,  and  rendered 
judgment  for  the  plaintiff,  from  which  the  de- 
fendant appeals.  Was  the  promise,  which  the 
court  finds  was  made,  within  the  Statute  of 
Frauds?  The  Statute  provides  that  "no  civil 
action  shall  be  maintained  upon  any  agreement 
whereby  to  charge  any  executor  or  adminis- 
trator upon  a  special  promise  to  answer  dam- 
ages out  of  his  own  estate,  or  against  any  per- 
son upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another, 
.  .  .  unless  such  agreement,  or  some  memo- 
randum thereof,  be  made  in  writing,  and  signed 
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by  the  party* to  be  charged  therewith  or  his 
agent"    Gen.  Stat  §  1366. 

The  first  clause  has  reference  to  promises  by 
an  executor  or  administrator  to  answer  out  of 
his  own  estate  for  a  claim  against  his  dece- 
dent,—some  liability  resting  upon  the  execu- 
tor or  administrator  strictly  in  his  representa- 
tive character,  and  which,  but  for  the  promise, 
he  would  have  been  liable  to  discbarge  only  in 
due  course  of  the  administration  of  the  estate. 
To  change  the  expression,  this  clause  of  the 
Statute  covers  a  special  promise  made  by  the 
executor  or  admmistrator  to  pay,  out  of  his 
own  estate,  what  (being  the  legal  representa- 
tive of  the  party  originally  liable)  he  is  already, 
in  that  representative  capacity,  under  a  liabil- 
ity to  pay,  to  the  extent  of  the  property  which 
has  come  into  his  hands.  "The  particular  ob- 
ject of  this  provision,"  savs  a  recent  writer 
upon  the  Statute,  "was  evidently  to  guard  ex- 
ecutors and  administrators  a^inst  being  held 
to  a  personal  liability  to  pay  debts,  legacies,  or 
distributive  shares  in  consequence  oia  willful 
or  mistaken  perversion  of  expressions  of  en- 
couragement which  they  may  have  used  in 
conversation  with  claimants,  and  which  were 
not  justified  by  the  ultimate  result  of  adminis- 
tration of  the  assets  in  their  hands."  Throop, 
Verb.  Agr.  p.  87.  However  that  may  be,  the 
suggestion  illustrates  the  nature  of  the  promise 
referred  to  in  this  section.  The  promise  proved, 
in  the  case  before  us,  was  to  answer  for  the 
debt  or  default  of  Gordon  Wilcox,  a  third 
party,  and  is  a  promise  to  which  that  clause 
has  no  reference.  The  suggestion  that  the  de- 
fendant, if  compelled  to  pay  the  judgment,  can 
repay  herself  out  of  the  assets  of  the  estate, 
does  not  tend  to  bring  the  promise  within  the 
clause.  Most  of  the  i)erBonal  obligations  of 
an  executor  contracted  in  the  course  of  his  ad- 
ministration, says  the  court  in  Chambers  v. 
Bobbins,  28  Conn.  560,  are  proper  charges 
against  the  estate  in  the  final  settlement  of  his 
account,  but  they  are  none  the  less  his  private 
debts,  for  which  he  is  alone  liable  in  his  pri- 
vate capacity.  In  Pratt  v.  Humphrey,  22 
Conn.  817,  a  leading  case  upon  this  clause,  the 
promise  was  to  pay  a  debt  due  from  the  estate 
of  which  the  defendants  were  administrators, 
— an  entirely  different  case  from  the  one  at  bar. 

The  second  clause  of  the  Statute  relates  to 
the  special  promise  of  any  person  to  answer 
for  the  debt,  default,  or  miscarriage  of  anoth- 
er. An  immense  amount  of  litigation  has 
arisen  over  its  construction.  It  is  impossible 
to  reconcile  the  decisions  which  have  been 
made  under  it  Almost  any  theory  of  its  scope 
and  meaning  can  find  some  case  to  support  it. 
The  most  careful  text- writers  have  acknowl- 
edged their  inability  to  find  anything  like  uni- 
form rules  of  construction  in  the  conflicting 
decisions  which  have  been  rendered.  It  has 
even  been  stated  that  the  law  upon  it  is  in  a 
state  of  hopeless  confusion.  It  is  all  the  more 
satisfactory,  therefore,  that  our  own  court 
seems,  so  far  at  least  as  the  points  involved  in 
this  case  are  concerned,  to  have  found  and 
adopted  a  rule  which  has  proved  satisfactory, 
— a  rule  which,  we  think,  substantialljr  settles 
the  question  before  us.  The  promisor,  to 
briefly  restate  the  facts,  was  one  of  the  admin- 
istrators of  William  Wilcox's  estate, — a  fact, 
as  we  have  seen,  of  no  significance,  unless  to , 
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show  a  motive  for  hei;  promise,  founded  on  a 
fancied  advantage  to  the  estate  of  her  decedent. 
The  promisee  was  the  collector  of  taxes,  threat- 
ening to  levv  on  personal  propertyupon  which 
he  had  no  lien,  and  on  which  William  Wfl- 
cox's  estate  held  a  mortgage.  The  levy,  if 
made,  would  of  course  have  heen  subject  to 
such  mortgage.  The  party  for  whose  debt  or 
default  the  promise  to  answer  was  made  was  a 
delinquent  tax-payer,  who,  after  the  promise, 
continued  liable  for  the  taxes  until  paid.  The 
suit,  then,  is  by  a  tax-collector  against  a  de- 
fendant, who,  in  consideration  of  the  plaintiff's 
forbearance  to  levy  for  a  third  person's  tax  on 
personal  property  on  which  an  estate  of  which 
she  was  one  of  the  administrators  had  a  mort- 
gage, promised  to  pay  taxes  due  to  Norwich 
town  and  ,city  and  a  school-district  of  the  town 
from  said  taxpayer,  the  mortgagor  of  the  prop- 
erty. In  Packer  v.  Benton,  35  Conn.  843,  it 
was  held  that  * 'where  a  person,  not  before 
liable,  agrees  to  pay  the  debt  of  a  third  person, 
and,  as  a  part  of  the  arrangement,  the  original 
debtor  is  discharged  from  his  indebtedness,  the 
agreement  is  not  within  the  Statute  of  Frauds. 
Otherwise,  if  the  original  debtor  continues 
liable."  We  shall  quote  somewhat  extensively 
from  that  case,  as  the  rule  therein  established 
has  subsequently  been  applied  in  Prates  App,, 
41  Conn.  191,  and  in  QrWey  v.  Sumner,  43 
Conn.  16,  and  is,  as  already  suggested,  deci- 
sive of  the  case  now  before  us.  Jtidge  Butler 
writes  the  opinion,  and  after  contrasting  the 
facts  then  before  the  court  with  those  in  Clapp 
V.  Lawton,  81  Conn.  95,  he  says  (p.  349): 
••Here  the  contract  was  tripartite,  between  the 
debtor,  a  creditor,  and  a  third  person;  and  it 
contemplated  the  discharge  of  the  orisrinal  debt- 
or, and  a  new  obligation  by  the  third  party 
to  the  particular  creditor.  Such  new  obliga- 
tion and  indebtedness  is  not  within  the  Statute 
of  Frauds.  In  Turner  v.  HuhbeU,  2  Day,  457. 
the  distinguished  counsel  for  the  defendant  in 
error  deduced,  from  the  cases  which  had  then 
occurred  under  this  branch  of  the  Statute,  the 
following  definition  of  the  promise  intended 
by  it,  to  wit,  'an  undertaking  by  a  person  not 
before  liable,  for  the  purpose  of  securing  or 
performing  the  same  duty  for  which  the  party 
for  whom  the  undertaking  is  made  is,  at  the 
same  time,  liable;'  and  it  was  adopted  by  the 
court.  With  a  single  modification,  that  de- 
finition furnishes  as  perfect  a  test  as  has  ever 
been,  or,  we  think,  can  be  devised.  .  .  .  The 
foregoing  definitioii  may  be  modified, therefore, 
so  as  to  read:  'An  undertaking  by  a  person 
not  before  liable,  for  the  purpose  of  securing 
or  performing  the  same  dul^  for  which  Uie 
party  for  whom  the  undertaking  is  made  con- 
tinues liable.'  Applying  this  test  to  the  caae 
in  hand,  it  is  obvious  that  the  objection  of  the 
defendant  ouebt  not  to  prevail.  It  was  the 
purpose  and  effect  of  the  tripartite  contract  in 
question  to  discharf^e  the  original  debtors  in 
consideration  of  their  giving  up  their  property 
to  the  defendant,  as  well  as  to  onerate  the  de- 
fendant in  consideration  of  that  discharge. 
...  As  the  original  debtors  did  not  continue 
liable,  an  essential  element  of  the  test  was 
wanting,  and  the  contract  was  not  within  the 
Statute." 

In  the  case  now  before  us  all  the  essential  ele- 
ments of  the  test  are  present,  and  bring  the 
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promise  within  the  Statute.  The  case  of  Pack- 
er ▼.  Benton  does  not  discuss  the  questions 
which  might  arise  in  that  class  of  cases,  where 
the  defendant,  for  his  own  use  and  advantage, 
procure  from  the  plaintiff  the  surrender,  re 
lease,  or  waiver  of  a  lien  or  security  which 
the  latter  holds  for  a  debt  due  him,  upon  the 
promise  to  pay  the  debt.  In  such  cases  it  has 
been  held,  m  a  large  number  of  cases,  that  the 
promise  is  not  within  the  Statute,  Uiough  the 
original  debt  is  not  discharged,  on  the  ground 
that  the  transaction  amounts  to  a  purchase 
from  the  creditor  of  such  lien  or  security  for  a 
price  which  is  the  amount  of  the  original  debt, 
and  that  the  relinquishment  of  the  Hen  or  se- 
curity has  inured  to  the  defendant's  benefit. 
In  the  leading  case  of  Fullam  v.  Adams,  87  Y t. 
391,  it  is  heldthat  "a  verbal  promise  to  pay  the 
debt  of  another,  where  the  original  debt  still 
subsists,  is  never  legally  binding,  except  where 
the  promisor  has  received  the  funds  or  proper- 
ty of  the  debtor  for  the  purpose  of  being  so 
applied,  so  that  an  obligation  or  duty  rests 
upon  him,  as  between  himself  and  the  debtor, 
to  make  such  payment,  whereby  his  promise, 
though  in  form  to  pay  the  debt  of  another,  is 
in  fact  a  promise  to  perform  an  obligation  or 
duty  of  his  own."  Poland,  Ch.  J,,  who  writes 
the  opinion,  says  (p.  897)  that  the  cases  which 
decide  that  where  a  creditor  holds  a  security 
and  surrenders  it  to  a  third  person,  for  his  ben- 
efit, upon  his  promise  to  be  answerable  for  the 
debt,  stand  really  upon  the  same  substantial 
principle. 

It  is  stated  in  the  text  of  the  American  and 
English  Encyclopedia  of  Law,  in  loco,  that,  in 
a  large  and  increasing  number  of  the  States  of 
the  tfnion,  the  promise,  although  made  upon 
a  new  consideration  of  benefit  to  the  promisor, 
is  held  to  be  collateral,  whatever  the  intent  of 
the  parties,  if  the  original  liability  remains; 
and  a  very  large  number  of  authorities  are 
cited  in  support  of  the  proposition.  It  is  to  be 
noticed,  as  illustrating  the  difference  in  con- 
struction already  alluded  to,  that,  in  a  recent 
case  in  New  York  {W/tiU  v.  Bintoul,  108  N. 
Y.  222,  10  Cent.  Rep.  704)  it  is  stated,  though 
under  a  semblt,  that  a  promise  to  pay  a  debt  of 
another,  antecedently  contracted,  where  the 
primary  debt  still  subsists,  is  original,  and  so 
valid,  within  the  Statutes  of  Frauds,  although 
not  in  writing,  when  it  is  founded  on  a  new 
consideration  moving  to  the  promisor,  and 
beneficial  to  him,  and  when  by  the  promise  he 
comes  under  an  independent  duty  of  paying,  ir- 
respective of  the  liability  of  the  principal  debt- 
or. ,  Curiously  enough,  this  intimation  of  an 
opinion — ^for  it  amounts  to  nothing  more,  as 
reported— is  made  in  a  case  where  the  defend- 
ant was  a  creditor  of  a  firm,  and  was  secured 
by  a  chattel  mortgage.  The  plaintiff  was  the 
holder  of  two  notes  of  the  firm,  which  were 
nearly  matured.  The  defendant  disclosed  the 
fact  that  he  held  the  mortgage,  and  promised 
to  pay  the  notes  if  the  plaintiff  would  forbear 
for  a  time.  It  was  held  that  the  promise  was 
within  the  Statute.  The  court  says:  "The 
plaintiff  contends  that  the  defendant  had  a 
direct  personal  interest  in  procuring  a  for- 
bearance to  sue  the  firm,  which  he  explains  in 
his  brief  bjr  saying  that  if  the  plaintiff  pressed 
the  collection  of  bis  notes,  and  did  not  wait  till 
the  then  next  summer,  the  defendant  would 
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lose  his  money,  which  had  been  loaned  to 
the  firm.'  But  I  do  not  discover  a  single  fact 
in  the  case  which  tends  to  any  such  conclusion. 
...  It  was  a  fear  without  a  foundation;  a 
state  of  mind,  and  not  a  result  of  existing  facts 
seen  in  their  legal  bearing.  Delay  on  the  part 
of  the  plaintiff' is  not  shown  to  have  been  of 
the  slightest  consequence-  to  the  interest  of  the 
defendant."  No  more  do  we  see  in  the  case 
before  us  a  single  fact  which  shows  that  a  levy 
by  the  collector,  subject,  as  it  must  have  been, 
to  the  mortgage,  could  have  injured  the  de- 
fendant or  the  estate  she  represented.  If  she 
thought  so,  "it  was  a  state  of  mind,  and  not  a 
result  of  existing  facts  seen  in  their  legal  bear 
ing;"  and  the  decision  of  the  case  from  which 
we  are  quoting  seems  to  unmistakably  favor 
her  defense,  though  the  dictum  seem  adverse. 
It  is  said  in  Browne  on  the  Statute  of  Frauds. 
^  214tf,  that  "the  mere  passing  of  a  new  and 
independent  consideration  between  the  plain- 
tiff and  defendant  does  not  take  the  case  out  of 
the  operation  of  the  Statute;  and,  so  far  as  some 
of  the  decisions  depend  upon  the  contrary,  they 
cannot  be  regarded  as  law.  Every  contract 
of  guaranty  requires  a  consideration  moving 
from  the  party  to  whom  the  guaranty  is  given. 
There  can  be  no  sensible  distinction  made 
between  'new  and  independent'  consideratioDs 
and  any  other  considerations;  and  the  general 
proposition  that  'a  new  and  independent  con- 
sideration, moving  between  the  parties  to  the 
contract  of  guaranty,'  takes  it  out  of  the  Stat- 
ute, simply  nullifies  the  Statute.  The  distinc 
tion  is  between  a  merely  valid  consideration  for 
the  defendant's  promise  of  guaranty,  and  that 
transfer  of  value  which  creates  an  original  ob- 
ligation on  the  part  of  the  defendant,  the  meas- 
ure of  which  is.  by  the  agreement  of  the  par- 
ties, the  defendant's  payment  of  the  third 
party's  debt."  It  was  suggested  that  the  prom- 
ise relied  on  was  an  original  undertaking.  We 
cannot  look  upon  it  as  such,  within  the  proper 
meaning  of  that  word.     It  is  a  new  promise  to 

?iy  the  already  existing  debt  of  a  third  party, 
he  court  says  in  Maliorv  v.  Gillett,  21  N.  Y. 
412:  "The  words  'original'  and  'collateral' 
are  not  in  the  Statute  of  Frauds,  but  they  were 
used  at  an  early  day, — the  one,  to  mark  the  ob- 
ligation of  a  principal  debtor;  the  other,  that 
of  the  person  who  undertook  to  answer  for 
such  debt.  This'Vas,  no  doubt,  an  accurate 
use  of  language;  but  it  has  sometimes  hap- 
pened that,  by  losing  sight  of  the  exact  ideas 
represented  by  these  terms,  the  word  'original' 
has  been  used  to  characterize  any  new  promise 
to  pay  an  antecedent  debt  of  another  person. 
Such  promises  have  been  called  'original*  be- 
cause they  are  new;  and  then,  as. original  un- 
dertakings are  agreed  not  to  be  within  the  Stat- 
ute of  Frauds,  so  these  new  promises,  it  is  often 
argued,  are  not  within  it.  If  the  terms  of  the 
Statute  were  adhered  to,  or  a  more  discriminat- 
ing use  were  made  of  words  not  contained  in 
it,  there  would  be  no  danger  of  falling  into  er- 
rors of  this  description." 

Where  the  person  undertaking  to  pay  the 
debt  of  another  receives  property  or  funds  of 
the  debtor  for  the  purpose,  his  promise  is  in  no 
proper  sense  an  undertaking  to  answer  for  the 
debt  of  another,  but  an  undertaking  to  apply 
the  propertyfor  funds  to  such  payment.  The 
undertaking  becomes  then  an  independent  one, 
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and  the  continuing  obligation  of  the  debtor  be- 
comes in  a  sense  collateral  to  it.  Whenever 
the  new  promise  is  merely  collateral  to  the  orig- 
inal debt,  it  must  be  in  writing,  whatever  the 
consideration,  and  it  remains  collateral  so  loiig 
as  the  original  debt  still  subsista  as  the  princi- 
pal debt.  The  decision  at  which  we  have  ar- 
rived maKes  any  discussion  of  the  other  ques- 
tions presented  on  the  record  superfluous. 

There  is  error  in  tliejudgment  appealed  from, 
and  it  is  reversed. 

The  other  Judges  concur. 


George  BROWN 
George  THROOP,  Appt 


{. 


.Conn.. 


A  parol  agpreement  made  in  March  per- 
mitting^ one  who  was  to  take  posses- 
sion of  a  form  as  teoant  April  Ist  oeict,  under 
a  lease  for  one  year,  to  use  the  ice  in  an  ice-house 
thereon  without  chargre,  if  he  would  refill  it  so  as 

,  to  leave  it  filled  when  he  surrendered  possession, 
is  not  void  as  not  to  be  performed  within  a  year 
from  the  making  of  it. 

(January  7. 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Litchfield 
County  denying  bis  right  to  charge  plaintiff 
with  the  cost  of  filling  an  ice-house  on  defend- 
ant's laud  with  ice  which  jilaintiff  used  while  in 
possession  of  such  land  as  tenant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  £•  Hall,  for  appellant: 

It  appears  from  the  nature  of  the  agreement 
thai  the  parties  understood  at  the  time  it  was 
made  that  its  full  performance,  the  "leaving  the 
ice-house  full  when  he  went  away,"  by  the 
plaintiff,  was  not  to  be  performed  in  one  year 
from  that  time. 

This  is  within  the  Statute  of  Frauds. 

Gen.  Stat.  §  1366;  1  Swift,  Dig.  *263;  Her- 
rin  V.  Butters,  20  Me.  119;  Peters  v.  West- 
borough,  19  Pick.  364;  Wood.  Stat.   Fr.  495. 

If  it  appears  to  have  been  the  understanding 
of  the  parties  to  a  contract  thai  it  was  not  to  be 
completed  within  a  year,  though  it  might  be, 
and  was  in  fact,  part  performed  within  that 
time,  it  is  within  the  Statute  and  cannot  be  en- 
forced. 

Boydell  v.  JOrummond,  11  East,  142. 

The  whole  scope  of  the  agreement  shows  that 
the  parties  did  not  contemplate  a  complete  per- 
formance within  one  year  from  the  time  it  was 
made. 

Herrin  v.  Butters,  supra. 

That  the  written  contractor  i^rol  agreement 
is  defeasible  within  the  year  will  not  take  the 
case  out  of  the  Statute. 

Wood,  Stat.  Fr.  494,  and  cases  cited;  3  Par- 
sons, Cont.  86,  and  note  q. 

Mr.  H.  B.  Graves  for  appellee. 

Note.— Statute  of  Frauds;  contracts  not  to  be 
performed  within  a  year.  See  notes  to  Seddon  v. 
Hosenbaum  (Va.)  3  L.  H.  A.  337;  Lowman  v.  Sheets 
(Ind.)  J  tL.  R.  A.  784;  WooJdridge  v.  Stem  (Mo.)  9 
L.  R.  A.  129. 
13  L.  R.  A. 


Andrews,  Ch.  J.,  delivered  the  opinion  fitf 
the  court: 

This  is  an  appeal  from  a  judgment  rendntd 
by  the  court  of  Common  Pleas  in  LitcbMd 
County.     Three  reasons  of  opj-^eal  are  pirea  ia 
the  record.     Only  one  is  pursued  in  ibis  cmn; 
the  others  may  be  disregarded .    The  on*  iirgoid 
here  is,  "the  court  erred  in  adtniidng*  agiiail 
the  objection  of  the  defendaut,  the  erideoeedl* 
James  E.  Brown  in  relatiijn  lo  the  a^rc^BiM  ^ 
between  the  plaintiff  and  defendant  id  rttvid 
to  leaving  ice  in  the  ice  hovise  when  iht  piiiiK 
tiff  went  away,  made  in  thf  month  of  ilmdL 
1887."    The  plaintiff  had  had  poa^'ssioij  of  to* 
carried  on  a  farm  belongitiL^  lo  ibe  ddendant 
under  a  contract  in  writing^ix4iig  sulMiatitiAUr 
a  letting  and  hiring  onshan-s—froui  April  L 
1887,  to  April  1.  1888,  and  bv  a  renewal  till 
April  1,  1889,  when  he  lefr.     The  p«rti«f  db- 
agreed  about  their  accouutF^.  and  ibi?  ^uii  wm 
brought.     Each  party  filed  n  bill  of  panieutsn 
containing  a  great  number  oi  3U-ms.    Tbe  de- 
fendant in  bis  bill  had  cbari;i:d  the  pJaimia^ 
under  the  date  of  February  ■>,  IBH^T,  the  sum  of 
$23.70   "for  getting  ice/"     It   appeari^l 
when  the  plaintiff  took  posi^e^^loti  of  the 
on  the  1st  day  of  April,  li*H7,  the  iee 
thereon  was  filled  with  ice.     This  the  plaiollt 
used  during  his  occupancy  of  the  farm,  lai 
refilled  the  ice-house  with  other  ice;  and  ^ 
he  left  the  premises  on  the  I^t  day  of  Afci^; 
1889,  the  ice-house  was  left  m  fuMof  keiit^ 
was  when  he  took  possession,     Tht  charge  rf 
(23.70  was  for  getting  the  it'e  I  bat  ^S£  id  tli 
ice-house  at  the  time  the  pl:ii[]tiff  took  p^ 
sion  of  the  farm.     The  written  contract 
tained  no  reference  to  the  ire  then  In  the  k^ 
house,  nor  to  any  refilling  uf  it  with  ice,    1 
show  that  the  defendant  was  aoi  enHtM 
make  said  charge  or  to  n  rover  said  ?niB 
money,  the  plaintiff  called  Jiirae*;  E.  Bn>»a 
a  witness,  who  testified  tbsii   he  was  pm?MC 
upon  the  defendant's  premises  before  th^  eft- 
cution  of  the  written  contmct,  ^omeiiUK'  uitfci 
month  of  March,  1887,  with  the  plaintii!  %sA 
defendant,  and  heard  them  agree  that,  ai  Ifct 
'  defendant  had  then  filled  ihe  ice^house  v\ 
the  premises  in  question,  the  pluinUIT  si 
have  the  same  without  charirc,  provideii  he 
filled  the  ice-house,  and  left  :is  much  ice  id  II 
when  he  went  away  as  then^  was  i  hen  in  it.  Tht 
defendant    objected   to  the  evidence   ou  tic 
ground  that  it  offended  agsiiust  that  clsu» 
the  Statute  of  Frauds  which  t>roiride^  tf  ' 
action   shall  be  maintaintd  upcm  anv  ^ 
ment  that  is  not  to  be  performeil  wiibio 
year  from  the  making  thereof,  titilt^^  it  ht 
writing,   etc.     The    objetnion    was    noi 
taken,   and  was    properly   overruled 
was  no  attempt  to  show  an  iiirreement  nolto 
performed  within  a  year.     The  lesltmoay 
the  witness  was  that  the   pkiiulilT  whs  to 
the  ice-house,  and  leave  as  nn*cb  ice  i^ 
he  went  away  as  there  then  wa&     Tt^ 
ant,  in   his  objection   an<i   in    hb  ai^ ■- 
quotes  only  the  latter  part,  us  though  thr 
of  leaving  the  ice-Tiouae  filled  at  the  end  of 
year  was  the  whole  of  the  Tiirr^emtnl-    Oft 
contrary,  it  was  not  the  whole  of  tbf  N 
ment,  nor  was  it  the  essential  part  of  the 
I  ment.     The  real  thing  agreed  lo  be  dcnie 
the  refilling  the  ice-bouse  with  ice,  to  t""' 
1  the  end  of  the  term  it  could  t>e  left  filled, 
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ice-house  could  not  be  left  full  of  ice  on  the  Ist 
day  of  April  unless  it  had  been  previously 
filled.  It  could  not  be  filled  except  during  the 
season  for  ice,  and  that  was  within  a  year.  In 
reapect  to  the  charge  for  getting  the  ice,  Mr. 
Throop  was  the  actor.  He  was  the  plaintiff 
and  Mr.  Brown  was  the  defendant.  Mr.  Throop 
asserted  that  such  a  condition  of  things  existed 
as  entitled  him  to  charge  Mr.  Brown  for  pet- 
ting the  ice  which  was  in  the  ice-house  when 
Mr.  Brown  came  on  to  the  farm.  Mr.  Brown 
denied  that  any  such  state  of  things  existed. 


He  insisted  that  there  was  a  totally  di£ferent 
state  of  facts.  If  the  evidence  to  show  Mr. 
Throop's  contention  be  admissible,  then  Mr. 
Brown's  evidence  must  be  equally  admissible, 
for  they  both  relate  to  the  same  transaction. 
It  would  be  a  strange  use  of  the  Statute  framed 
to  prevent  frauds  to  hold  that  it  permits  one 
side  of  an  agreement  to  be  proved,  but  forbids 
the  other  side  to  be  shown. 

There  is  iw  error  in  the  jvdgment  appealed 
from. 

The  other  Judges  concur. 


INDIANA  SUPREME  COURT. 


William   H.  CROWDER  et  al,  AppU., 

V. 

TOWN  OF  SULLIVAN  et  al 
( Ind ) 

1.   A  debt  for  the  ag^reg^ate  amoiint  to 

become  due  on  a  contract  by  a  city  for  electric 
lights  to  be  f urDisbed  for  a  series  of  years  at  a 
ecrtain  sum  per  year  Is  not  incurred  by  the  city 
at  the  time  of  making  the  contract.  The  debt  for 
each  year  is  incurred  only  when  it  has  been 
earned. 

S.  Notice  invltingr  proposala  for  a  con- 
tract to  furniHh  electric  U^rnts  need  not  be  given 
by  a  municipal  corporation  unless  required  by 
statute  where  payment  is  all  to  be  made  from 
the  c<)n><>ration  treasury. 

8.  A  mere  licensee  of  the  right  to  use  streets 
does  not  obtam  a  monopoly  or  an  exemption 
from  sut>8i*Muen  treasonable  police  regulations. 

4.  A  special  license  may  be  sriven  for 
the  uee  of  strettts  by  an  electric  light  company 
althouKh  a  general  ordinance  is  necessary  to 
make  reRulutions  as  to  the  mode  of  usinfir  streets. 

(June  13, 1891.) 

APPEAL  bv  complainants  from  a  judgment 
of  the  Circuit  Court  for  Sullivan  County 
in  favor  of  defendants  in  an  action  brought  to 
enjoin  defendant  from  paying  for  electric  light 
which  had  been  furnishea  to  the  town.  Af- 
firmed. 

The  case  sufficiently  appears  in  the  opinion. 

Meitsrs.  Humphreys  A  Wolfe,  Beasley 
St  Williams*  and  J.  H.  Kelley  for  appel- 
lants. 

Messrs.  John  T.  Hays  and  BnlT  A  Hays 
for  appellees. 

Elliott,  «/.,  delivered  the  opinion  of  the 
court: 

The  object  of  this  suit  is  to  enjoin  the  officers 
of  the  Town  of  Sullivan  from  paying  to  the 
Sullivan  Electric  Light  &  Power  Co.  compen- 
sation for  furnishing  the  Town  and  its  citizens 
with  light.  The  theory  upon  which  the  com- 
plaint is  constructed  is  that  the  contract  with 
the  company  and  the  ordinance  upon  which  it 
is  founded,  are  void. 

One  of  the  grounds  upon  which  the  validity 
of  the  contract  is  assailed  is  that  it  creates  an 


indebtedness  beyond  the  limits  prescribed  by 
the  Statute.  The  law  is  against  the  appellants 
upon  this  point.  They  assume  that  the  contract 
creates  a  debt  for  the  aggregate  of  all  the  year- 
ly payments  provided  for  by  the  contract;  and 
if  this  assumption  is  not  valid,  their  position  is 
untenable.  That  this  assumption  is  not  valid  is 
clear.  Where  a  municipal  corporation  con- 
tracts for  a  usual  and  necessary  thing,  such  as 
water  or  light,  and  agrees  to  pay  for  it  annual- 
ly as  furnished,  the  contract  does  not  create  an 
indebtedness  for  the  aggregate  sum  of  all  the 
yearly  installments;  smce  the  debt  for  each 
year  does  not  come  into  existence  until  the  com- 
pensation for  each  year  has  been  earned.  It 
may  be  true  that  the  contract  creates  an  obliga- 
tion, for  a  breach  of  which  an  action  for  dam- 
ages will  lie;  but  it  does  not  create  a  right  of  ac- 
tion for  the  unearned  compensation.  The  earn- 
ing of  each  year's  compensation  is  essential  to 
the  existence  of  a  debt.  If  municipal  corpora- 
tions cannot  contract  for  a  long  period  of  time 
for  such  things  ae^  light  or  water,  the  result 
would  be  disastrous;  for  it  is  matter  of  commom 
knowledge  that  it  requires  a  large  outlay  of 
money  to  provide  machinery  and  appliances 
for  supplying  towns  and  cities  with  light  and 
water,  and  that  no  one  will  incur  the  necessarjf^ 
expense  for  such  machinery  and  appliances  if 
only  short  periods  are  allowed  to  be  provided 
for  by  contract.  The  courts  cannot  presume 
that  the  Legislature  meant  to  so  cripple  the 
municipalities  of  the  State  as  to  prevent  them 
from  securing  light  upon  reasonable  terms, 
and  in  the  ordinary  mode  in  which  such  a 
thing  as  electric  lignt  or  gas  is  obtained.  But 
it  is  unnecessary  to  discuss  this  point  at  greater 
length,  for  we  regard  the  law  upon  it  as  set- 
tled by  the  adjudged  cases.  Valparaiso  v. 
Gardner,  97  Ind.  1,  and  authorities  cited;  Nef» 
Albany  v.  McCullongh,  127  Ind.  500;  East  St. 
Louis  V.  East  Bt.  Ijyuts  O.  L.  d  C,  Co.  98  111. 
415;  Erie*s  App.  91  Pa.  398;  Grant  v.  Daven- 
port, 86  Iowa,  896;  1  Dillon,  Mun.  Corp.  4th 
ed,  §  135. 

The  Statute  confers  upon  municipal  corpo-  ^ 
rations  authority  to  contract  for  electric  lights,  ^ 
and  does  not  require  that  notice  should  be 
given  inviting  proposals,  nor  does  it  require 
notice  in  any  form.    Elliott,  Supp.  §  794. 

As  the  mode  of  making  contracts  is  commit- 


NoTB.— For  authorities  supporting  the  proposl-  i  provisions  relatltifir  to  such  awards,  see  note  to 
tion  that  public  contracts  must  be  awarded  to  the    Fones  Bros.  Hardware  Co.  v.   Erb  (Ark.)  ante^ 
lowest  bidder  and  should  comply  with  all  statutory  I  358. 
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ted  to  the  discretion  of  the  municipal  authori- 
ties and  they  are  not  required  to  give  notice,  a 
contract  may  be  awarded  without  giving  no- 
tice.   Aurora  v.  Fax,  78  Ind.  1. 

If  (he  municipality  were  endeavoring  to  levy 
a  specific  assessment  upon  individuals  or  upon 
private  property,  t)ien  notice  would  be  required 
upon  general  principles;  but  there  is  no  such 
attempt  here,  tor  the  entire  compensation  is  to 
be  paid  from  the  corporate  treasury.  There  is 
a  clear  and  important  difference  between  cases 
where  a  debt  is  created  payable  out  of  general 
corporate  revenues  and  cases  where  special  as- 
sessments are  laid  upon  property.  See  author 
ities  cited  note  1,  Elliott.  Roads  &  Streets,  848. 

The  right  of  the  electric  company  to  exercise 
corporate  functions  cannot  be  collateraUy  at- 
tacked. Where  there  is  a  statute  authorizing 
the  creation  of  a  corporation,  an  attempt  to 
complv  with  the  Statute  and  an  actual  exer- 
cise of  corporate  functions,  the  existence  of 
the  corporation  can  only  be  destroyed  by  a 
direct  proceeding.  Baker  v.  Neff,  78  Ind.  68; 
WilUamBon  v.  KoJcomo  Bldg.  dh  L,  Fund  Asao. 
89  Ind.  889. 

It  is  unquestionably  true  that  a  municipal 
corporation  cannot  grant  to  a  private  corpora- 
.  tion  the  exclusive  privile^  of  using  its  streets 
for  the  purpose  of  supplying  the  corporation  or 
its  citizens  with  light,  water,  fuel  or  the  like. 
Indianapolis  Gable  8L  R,  Co.  v.  Citizens  8t,  R. 
Co.  127  Ind.  869,  8  L.  R.  A.  689;  Citizens  Qas 
A  M,  Co,  V.  Elwood,  114  Ind.  832,  14  West. 
Rep.  92.  See  authorities  cited  in  2  Elliott, 
Roads  &  Streets,  882. 

If  the  ordinance  before  us  is  to  be  construed 
as  granting  an  exclusive  privilege,  it  must  be 
adjudged  void  in  so  far,  at  least,  as  it  attempts 
to  make  such  a  grant.  We  are,  however, 
quite  well  satisfied  that  the  ordinance  does  not 
attempt  to  grant  an  exclusive  privilege.  It 
does,  It  is  true,  grant  a  right  to  use  the  streets 
of  the  Town;  but  it  does  not  exclude  their  use 
by  competing  companies.  It  does  not  throttle 
competition,  for  it  merely  grants  a  license  to 
use  the  streets.  It  cannot  be  held  that  permis- 
sion to  one  company  to  use  the  streets  excludes 
others;  on  the  contrary,  the  grant  of  such  a  li- 
cense leaves  plenary  power  in  the  municipality 
to  grant  licenses  to  rival  companies  at  any 
time.  A  licensee  who  obtains  a  right  to  use 
public  streets  does  not  obtain  a  monopoly. 
The  right  to  grant  other  licenses  remains  open 
and  unobstructed.  Not  only  does  the  right  to 
license  other  companies  remain  open,  but  the 
right  to  prescribe  reasonable  police  regulations 
by  a  general  ordinance  also  remains  unim- 
paired. This  is-  the  effect  of  the  decision  in 
Citizens*  Gas  &  M.  Co.  v.  Elwood^  supra. 

A  private  corporation  that  obtains  license  to 
use  the  streets  of  a  municipality  takes  it  suV 
18  L.  R.  A. 


ject  to  the  power  of  the  municipality  to  enact 
a  general  ordinance,  silch  as  that  exercised  in 
enacting  police  regulations;  for  a  government- 
al power  cannot  be  surrendered  or  bartered 
away  even  by  express  contract.  But  there  ia 
here  no  attempt  to  surrender  or  barter  away 
this  governmental  power;  for  there  is  nothing 
more  than  a  license  to  use  the  streets  of  the 
town.  The  decision  in  the  case  of  Citixen^ 
Qas  d  M.  Co,  V.  Elwoody  supra,  was  made 
upon  an  ordinance  assuming  bo  make  a  dis- 
crimination in  favor  of  one  company  and  thus 
exclude  all  others  from  using  the  streets  of  the 
town  for  supplying  the  citizens  with  fuel:  and 
it  cannot  be  regarded  as  denying  the  right  to 
grant  a  license  to  a  designated  company,  al- 
though it  does  deny  the  power  to  discriminate 
in  favor  of  one  company  to  the  detriment  of 
competing  companies.  When  a  municipality 
attempts  to  regulate  the  mode  of  using  its 
streets  it  must  do  so  bv  a  general  ordinance; 
but  it  does  not  follow  that  a  general  ordinance 
is  essential  to  the  validity  of  a  license  granted 
to  a  designated  company.  It  is  one  thing  to 
specifically  license  a  corporation  to  lay  pipes 
in  a  street  or  construct  electric  lines,  and  quite 
another  to  regulate  the  entire  subject  of  sup- 
plying light,  fuel,  or  the  like  for  where  the 
municipal  authorities  assume  to  legislate  upon 
the  entire  subject,  a  general  ordinance  is  re- 
quired; but  where  they  simply  grant  a  privi- 
lege to  use  the  streets  and  do  not  undertake  te 
regulate  the  entire  subject,  a  general  ordinance 
is  not  indispensably  necessary  to  authorize  the 
licensee  to  use  the  streets.  But  neither  by  a 
general  ordinance  nor  by  special  license  can 
discriminations  be  made  or  monopolistic  privi- 
leges be  created.  It  is,  however, often  true  that 
a  privilege  in  its  nature  monopolistic,  and,  as 
shown  in  the  case  of  Indianapolis  CaMe  Sl  fi. 
Co.  V.  Citizens  St.  R  Co.,  supra,  when  thid  is 
so,  the  grant  of  the  privilege  is  of  necessity 
the  grant  of  a  monopolistic  right;  but  in  suck 
a  case  the  corporate  grant  does  not  create  the 
monopoly.  See  authorities  cited  in  notes  I,  2, 
and  ;f,Elliott  on  Roads  and  Street8,567.  In  this 
instance,  there  is  nothing  more  than  the  grant  of 
a  license;  there  is  no  attempt  to  create  exclusive 
privileges  nor  any  attempt  to  reeulate  the  entire 
subject.  The  rights  acquireof  under  a  mere 
permissive  license  are  subject  to  control  under 
the  delegated  governmental  power  vested  in 
the  municipality;  for  no  licensee  can  acquire 
rights  not  subject  to  regulation  under  the  police 
power  delegated  to  local  governmental  instru- 
mentalities. We  have  here  no  question  of 
contract  rights,  for  the  question  presented  by 
the  record  is  whether  a  special  ordinance 
granting  a  permissive  license  to  a  designated 
corporation  is  effective. 
Judgment  affirmed. 
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ILLINOIS  SUPREME  COURT. 


Philip  S.  KING8LAND  et  cU.,  Appts,, 
Herman  EOEPPE  ei  al. 


(. 


.UL. 


.) 


1.  The  liability  intended  to  be 
by  ft  Btrmngfer  to  a  promissory  note, who  places 
his  name  on  the  back  of  it,  ma7;;be  shown  by 
parol. 

8.  In  an  action  on  a  Joint  contract  Judg- 
ment cannot  be  rendered  against  one  defendant 
by  default  and  in  favor  of  the  others. 

(March  8, 1891.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Court,  First  District,  aflSnu- 
ing  a  judgment  of  the  Circuit  Court  for  Cook 
County  in  fayor  of  defendants,  Eoeppe,  Elinge 
and  Sch  wuchow,  and  against  defendant  Loriog, 
in  an  action  brought  to  recover  the  balance 
due  on  certain  promissory  notes  executed  by 
the  Lake  View  Electric  Light  Company,  which 
defendants  were  alleged  to  have  guaranteed. 
Bneraed, 


The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  Tenney*  Etawley  A  ColTeen^  for 

appellants: 

The  contract  of  an  indorser  of  a  note,  as 
well  as  that  of  a  guarantor,  may  with  strict 
accuracy  of  language  be  termed  a  contract  of 
guaranty;  one  l^ing  conditional,  the  other  un- 
conditional. It  is  almost  universally  the  ca^ 
that  the  name  of  the  guarantor  or  mdorser  is 
signed  in  blank,  with  no  words  of  contract 
over  them.  The  law,  however,  supplies  these 
words,  and  the  written  contract  thus  created 
is  just  as  certain  in  the  rights  and  liabilities 
arising  imder  it,  as  any  other  written  contract. 
When  the  blank  indorsement  of  the  payee  ap- 
pears on  a  note,  the  law  implies  the  contract 
and  consequent  liability  of  an  indorser,  which 
is  a  guaranty  of  collection,  or  conditional  guar- 
anty. And  parol  evidence  is  not  admissible  to 
show  that  the  contract,  instead  of  being  a  con- 
ditional guaranty  or  guaranty  of  collection,  is 
an  absolute  guaranty  of  payment. 

Johnscm  v.  QUycer,  10  West.  Rep.  125.  121 
111.  283. 

When  a  note  in  the  hands  of  the  payee  has 


NOTB.-«ParoI  evidtnee  is  admisattHe  as  betwesn  the  im- 
mediate parties  to  a  promissory  note. 

An  indorser  may  prove  by  parol,  as  against  bis  im- 
mediate indorsee,  that  :a  blank  indorsement  was 
made  for  the  purpose  of  collection.  Downer  y. 
Chesebrough,  86  Conn.  89;  MoWhhl  v.  MoKee, 
•  Kan.  412. 

Home  of  the  authorities  maintain  that  parol  evi- 
dence is  inadmissible  to  control  the  construction  of 
an  irregular  indorsement  as  against  bona  fide  pur- 
ohaaers  for  value,  and  that  such  evidence  is  only 
admissibte  as  between  immediate  parties  to  the 
transaction.  Houston  v.  Bruoer,  80  Ind.  388;  Brown- 
ing V.  Merritt,  61  Ind.  425;  Schneider  v.  Bchiflman, 
20Mo.ni. 

In  Missouri,  it  is  also  held  to  be  admissible  against 
an  indorsee  after  maturity  (Seymour  v.  FarreU,  61 
Mo.  06);  but  the  better  opinion  is  that,  in  every 
case  where  the  signature  on  the  back  is  in  an  am- 
biguous position,  and  the  meaning  can  only  be 
deilniteiy  ascertained  by  parol  evidence,  then  parol 
evidence  is  admissible  to  prove  its  true  character* 
even  against  a  purchaser  for  value,  for  he  can  rea- 
sonably be  charged  with  notice  of  this  ambiguity. 
Oreenough  v.  Smead,  8  Ohio  St.  415;  Thacher  v. 
Stevens,  46  Conn.  561;  Rey  v.  Simpson,  63  U.  S.  22 
How.  841, 16  L.  ed.  260;  Good  v.  Martin,  06  U.  S.  06, 
24  L.  ed.  843;  Cavazos  v.  Trevino,  78  17.  S.  6  Wall. 
773, 18  L.  ed.  818;  Frank  v.  Lilienf  eld,  88  Gratt  802; 
Denton  v.  Petera,  L.  R.  6  Q.  B.  476. 

It  is  always  competent  to  show  by  parol  evidence 
that  the  indorsement  was  made  without  considera- 
tion, as,  for  example,  that  it  was  made  for  tbe  ac- 
commodation of  tbe  indorsee.  Breneman  v.  Fur- 
nias,  00  Pa.  186;  Hamburger  v.  Miller,  48  Md.  825; 
Morris  v.Faurot,  21  lOhio  St.  165:  Cole  v.  Smith,  20 
La.  Ann.  561;  Davis  v.  Morgan,  64  N.  C.  670;  Love- 
Joy  V.  Citizens  Bank,  23  Kan.  881;  Kirkham  v.  Bos- 
ton, 67  III.  500;  McCoon  v.  Biggs,  2  Hill,  121;  Dennis- 
ton  v.  Bacon,  10  Johns.  108;  Foster  v.  Jolly,  1  Cromp. 
M.  &  R.  708.  See  Tiedeman,  Com.  Paper.  274. 
Subsequent  failure  of  consideration  may  be  shown 
by  parol  evidence,  as  well  as  by  an  original  want 
of  oonsideration.    Smith  v.  Carter,  25  Wis.  288. 

Discord  vfUh  early  dedeUms. 

Some  confusion  has  been  thrown  around  this  sub- 
ject from  what  has  been  finally  settled  to  have  been 
18  L.  R.  A. 


an  error,  treating  such  an  indorsement  as  a  guar- 
anty and  charging  the  Indorser  as  a  maker  or  guar- 
antor.  This  doctrine  was  advanced  in  Herrlck  v. 
Carman,  12  Johns.  160.  and  was  adjudged  in  Nelson 
y.  Dubois,  18  Johns.  175,  and  Campbell  v.  Butler,  14 
Johns.  848. 

It  was  attacked  in  Dean  v.  Hall,  17  Wend.  214,  and 
in  Seabury  v.  Hungerf  ord,  2  Hill,  80,  and  was  finally 
overthrown  in  Hall  y.  Newcomb,  8  Hill,  288,  and 
the  same  case  in  error,  7  Hill,  416. 

There  are  a  few  cases  in  the  books  which  hold 
that  a  written  coo  tract  of  one  kind  may  be  turned 
into  a  contract  of  a  different  kind,  by  parol  proof 
concerning  the  intention  of  the  parties;  that  the 
indorser  of  a  promissory  note  may,  under  certain 
ciroumstanoes,  be  charged  as  maker  or  guarantor; 
and  that  the  guarantor  of  a  promissory  note  may 
sometimes  be  charged  as  maker  or  indorser.  Al- 
though  these  cases  stand  upon  no  principle,  it  has 
been  a  work  of  some  time  and  difficulty  to  get  rid 
of  them.  The  court  of  errors  was  at  first  equally 
divided  on  the  question,  but  after  a  second  argu- 
ment the  court  decided  by  a  pretty  strong  vote  to 
uphold  contracts  as  they  had  been  made  by  the 
parties,  Instead  of  making  new  contracts  for  them. 
Seabury  v.  Hungerford,  2  Hill,  80;  Hall  v.  New- 
comb,  8  Hill,  283,  7  Hill,  416,  in  error,  and  fwte^  p 
426;  Manrow  v.  Durham,  3  Hill,  687. 

Whether  parol  evidence  will  be  received  to  vary 
the  contract  which  arises  from  such  indorsement 
when  it  is  made  in  blank,  is  not  entirely  settled.  In 
Johnson  v.  Martinus,  0  N.  J.  L.  182,  it  was  held  that 
parol  evidence  was  competent  to  overcome  the  im- 
plied contract  which  resulted  from  a  blank  indorse- 
ment, on  the  ground  that  such  indorsement  is  an 
inchoate  and  imperfect  contract,  and  not  a  writ- 
ten instrument,  nor  entitled  to  its  effect,  protection, 
or  immunity.  This  decision  was  made  on  the  au- 
thority of  Herrick  v.  Carman,  10  Johns.  224;  Hill 
v.  Ely,  5  Serg.  &  R.  868;  Barker  v.  Prentiss,  6  Mass. 
480. 

'*There  was  no  error  hi  receiving  the  evidence  of 
the  verbal  agreement  and  understanding  of  the 
parties  at  the  time  of  the  making  of  the  note.  The 
object  was  to  show  a  partial  or  total  failure  of  the 
consideration  for  the  note,  and  for  that  piui)OBe  the 
evidence  was  admissible."  Peterson  v.  Johnson.  22 
Wis.  21,  was  Just  such  a  case,  and  is  decisive  of  the 


650 


Illinoib  Sufbemb  Court. 


Mah., 


the  name  of  a  third  person  indorsed  on  it  in 
blank,  the  law  presumes  a  contract;  of  guar- 
anty. 

Upon  principle  there  would  seem  to  be  no 
difference  between  a  contract  of  guaranty  and 
one  of  indorsement,  which  would  exclude 
parol  eyidence  in  one  case,  and  admit  it  in  the 
other. 

It  was  decided  in  a  number  of  cases,  all  prior 
to  Jolmson  v.  Qlover,  supra^  that  one  who  is, 
apparently,  by  reason  of  his  blank  indorse- 
ment, liable  as' guarantor,  might  show  by  parol 
that,  in  fact,  his  contract  was  that  of  in'dorser. 

Boynton  v.  Pierce,  79  111.  145;  Stmoell  v. 
Uaynumd,  83  111.  120;  Eberhart  v.  Page,  89  111. 
550. 

After  these  decisions  came  the  case  of  Wor- 
den  V.  Salter,  90  111.  160,  in  which  the  principle 
was  applied  to  a  case  apparently  of  indorse- 
ment, and  it  was  held  proper  to  show,  by  parol, 
that  a  blank  indorsement  by  the  payee  was,  in 
fact,  a  guaranty. 

Three  of  the  judges  dissent  from  the  decis- 
ion, and  in  Johnson  v.  Olover  it  was  expressly 
overruled. 

But  it  was  perfectly  consistent  with,  and  in- 
deed, the  logical  result  of,  the  cases  which 
held  that  a  contract  of  guaranty  could  be  varied 
by  parol.  And  when  it  was  overruled  those 
decisions  went  with  it,  and  the  principle  stated 
in  Johnson  v.  Glover  applies  with  equal  force 


to  contracts  of  guaranty  and  indorsement,  and 
that  case  overrules  all  prior  contrary  decisions. 

When  the  payee  of  a  note  indorses  it  is 
blank,  a  contract  is  created  which  cannot  be 
varied  by  parol.  And  yet  his  signature  on  the 
note  is  entirely  consistent  withlin  agreement 
that  he  should  not  be  liable  in  case  of  dis- 
honor. It  is  necessary  for  him  to  indorse  the 
note,  in  order  to  pass  title,  and  there  would 
seem  to  be  good  reason  for  holding  that  he 
might  show  that  he  indorsed  merely  for  that 
purpose,  and  that  it  was  agreed  that  he  should 
not  be  held  liable.  Yet  that  such  evidence  is 
not  admissible  is  well  settled. 

Courtney  v.  Bbgan,  93  111.  101. 

If  this  is  so  in  a  case  where  his  signature  is 
perfectly  consistent  with  an  agreement  that  he 
should  not  be  liable,  the  reasoning  applies  witk 
much  greater  force  to  a  case  where  he  could 
have  signed  for  no  other  purpose  than  to  as- 
sume a  liability.  The  law  does  not  and  can- 
not presume  that  his  act  in  signing  is  a  mert 
idle  ceremony,  and  it  therefore  presumes  a 
contract  of  guaranty,  just  as  it  presumes  a  con- 
tract of  iudorsement  from  the  signature  of  the 
payee. 

Undercook  v.  Hossack,  38  111.  308. 

Mr,  S.  P.  Douthart  for  appellees. 

Craig^,  J., delivered  the  opinion  of  the  court. 
This  was  an  action  brought  by  Kingsland 


Point.  Under  the  Wisconsin  decisions  (Smith  v.  Car- 
ter, 26  Wis.  283)  and  the  same  court  has  held  that  it 
is  competent  to  show  by  parol  evidence  a  contem- 
poraneouB  agreement  as  to  the  manner  in  which  a 
note  is  to  t)e  paid.    Jones  v.  Keyes,  16  Wis.  563. 

Whether  parol  evidence  Is  allowed  to  determine 
the  liability  of  the  person  sigrnin^  before  the  payee 
is  a  matter  upon  which  opinion  is  diverse.  Many 
authorities  take  the  ground  that  when  it  appears 
that  the  note  was  intended  for  the  payee,  or  that 
the  name  was  placed  upon  the  back  of  the  note  be- 
fore its  delivery  to  the  payee,  that  circumstance 
fixes  the  liability  contracted  as  that  of  Joint  maker 
(Good  v.  Martin,  d5  U.  S.  94,  24  L.  ed.  842;  Way  v. 
Butter  worth,  108  Muss.  512),  and  excludes  further 
inquiry.  But  this  does  not  seeni  sufiicient.  See 
Price  V.  Lavender,  38  Ala.  390;  Hall  v.  Neweomb,  7 
Hill,  416;  Schneider  v.  SchiflTman,  20  Mo.  571;  Irish 
V.  Cutter,  31  Me.  536. 

Others  regard  that  circumstance  as  only  deter- 
mining that  he  cannot  be  regarded  as  an  indorser, 
because  he  could  not  have  bad  title  to  the  note  as 
indorsee,  and  as  leaving  it  open  for  further  inquiry 
whether  he  intended  to  be  a  Joint  maker  or  a  guar- 
antor.   Qreenough  v.  Smead,  3  Ohio  St.  415. 

In  some  cases  it  is  held  that  he  will  be  presumed 
to  have  signed  for  the  payee's  accommodation. 
Barto  V.  Schenck,  28  Pa.  447;  Schollenberger  v. 
Nehf,  28  Pa.  189;  Daniel,  Neg.  Inst.  §  715. 

T7te  doctrine  of  the  princivdl  case  sustained. 

While  it  is  elementary  law  that  parol  evidence  is 
incompetent  to  vary  the  terms  of  a  written  instru- 
ment, still  it  is  equally  well  settled  that,  as  between 
the  original  parties  to  commercial  paper,  such 
proof  is  admissible  as  will  have  a  tendency  to  es- 
tablish the  character  in  which  an  indorser  intended 
that  he  should  be  bound;  and  proof  of  this  Inten- 
tion will  countervail  the  prima  facie  presumptions 
which  the  law  indulges  with  reference  to  the 
paper.  Kiley  v.  Gterrish,  9  Cusb.  104 ;  Sylvester  v. 
Downer,  20  Vt.  355;  O wings  v.  Baker,  54  Md.  82; 
Nurre  v.  Chittenden.  66  Ind.  465;  Pierse  v.  Irvine,  1 
Minn.  369;  Strong  v.  Riker,  16  Vt.  555;  Quin  v. 
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Sterne,  26  Ga.  224;  Good  v.  Martin,  95  U.  S.  95,  24  U 
ed.348. 

It  has  been  held  that  a  guaranty  may  be  written 
by  an  indorsee  over  a  blank  mdorsement,  if  such 
was  the  indorser's  intention,  and  that  such  inten- 
tion may  be  shown  by  parol.  Levi  v.  Mendell,  1 
Duvall,  77;  TJlen  v.  Kittredge,  7  Mass.  283. 

And  it  has  been  held  that  parol  evidence  is  ad- 
missible to  show  that  a  blank  indorsement  was 
given  by  the  indorser  to  the  holder  merely  as  a  re- 
ceipt or  voucher  on  payment  of  the  note  by  him 
as  the  maker's  agents  Davis  v.  Morgan,  64  N.  C. 
570;  Andover  v.  Grafton,  7  N.  H.  298;  1  Randolph, 
Com.  Paper,  6  873. 

Parol  proof  is  admissible  to  show  whether  the  in- 
dorsement was  made  before  the  Indorsement  of  the 
payee,  and  before  or  after  the  instrument  was  de- 
livered. If  the  indorsement  was  made  before  the 
payee  became  the  holder  of  the  note,  then  the 
party  so  indorsing  the  note  may  be  charged  as  an 
original  promisor.  Good  v.  Marthi,  95  U.  S.  90,  24 
L.  ed.  341. 

So  parol  evidence  that  one  of  two  joint  makers 
of  a  promissory  note  signed  as  surety,  in  order  to 
let  in  the  defense  that  he  was  discharged  by  the 
holder  giving  time  to  the  principal  debtor,  with 
knowledge  of  the  suretyship  is  admissible.  Hub- 
bard V.  Gurney,  64  N.  Y.  457,  overruling  Campbell 
V.  Tate,  7  Lans.370,  and  Benjamin  v.  Arnold,  2  Hun, 
447,  5  Thomp.  &  C.  54.  See  generally,  on  this  sub- 
ject. Rice,  Kv.  p.  1187. 

In  Free  v.  Hawkins,  8  Taunt.  92,  it  was  held  that 
evidence  of  a  parol  agreement  between  the  h^Uder 
and  the  indorser  of  a  promissor}'^  note,  at  time  of 
making  and  indorsing  it,  that  payment  should  not 
be  demanded  of  the  maker  of  the  note  at  the  time 
when  it  became  due,  nor  until  after  the  sale  of  cer- 
tain estates  of  the  maker,  was  inadmissible,  be- 
cause it  controlled  and  varied  the  legal  obligations 
of  the  indorser. 

The  extent  to  which  parol  evidence  is  admitted 
to  explain  or  qualify  the  indorsement  of  commer- 
cial paper  is  the  subject  of  an  extended  note  to 
Baxter  Nat.  Bank  v.  Talbot  (Mass.)  ante,  52. 
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Bros.  &  Co.,  tbe  appellants.  agaii\8t  Koeppe. 
SchwucboD,  KliDge,  and  LoriDg,  to  recover  a 
balance  due^on  certain  promisaory  notes  exe- 
cuted by  the  Lake  View  Electric  Light  Com- 
pany, and  payable  to  the  plaintiffs.  At  the 
date  of  tbe  execution  of  the  notes  by  the  cor- 
poration, tbe  four  defendants  wrote  their  names 
across  thei  back  of  tbe  notes,  and  tbev  were 
sued  in  this  action  as  guarantors.  On  the  trial 
in  the  circuit  court,  one  of  the  defendants, 
Loring,  withdrew  bis  pleas,  and  judgment  was 
rendered  against  him  by  default  for  the  full 
amount  claimed  by  the  plaintiffs.  ^Nothing 
need  therefore  be  said  as  to  him  at  present. 
Tbe  other  defendants  claimed  that  they  were 
not  guarantors  of  the  notes,  and  offered \parol 
evidence  to  show  what  tbe  contract  was  be- 
tween them  and  appellants  at  the  time  they 
placed  their  names  on  the  backs  of  the  notes. 
The  court  admitted  the  evidence,  and,  in  the 
propositions  of  law  submitted,  held  that  it  was 
competent  to  prove  by  parol  evidence  what  the 
real  contract  between  tbe  parties  was;  and  this 
ruling  was  affirmed  in  the  appellate  court.  85 
111.  App.  81. 

Where  the  payee  of  a  note  indorses  it  by 
placing  bis  name  on  tbe  back  of  tbe  instrument, 
a  contract  of  indorsement  is  created;  the  liabil- 
ity assumed  by  tbe  payee  being  established 
by  the  writing.  Parol  evidence  to  change  or 
vary  the  terms  or  conditions  of  a  contract  is 
not  admissible.  Ma%on  v.  Burton^  54  111.  358; 
Johnson  v.  Ql&oer,  121  111.  288,  10  West.  Rep. 
125;  Jones  v.  AUxe,  70  111.  34;  Woodward  v. 
Foster,  18  Gratt.  200. 

But  where  a  person  who  is  not  the  payee  of 
a  promissory  note,  but  a  third  party,  places  his 
name  on  the  back  thereof,  a  different  question 
arises.  In  such  case  the  rule  long  established 
in  this  State  is  that  it  may  be  shown  by  parol 
evidence  what  liability  was  intended  to  be  as- 
sumed. In  an  early  case  (C^«^wj«wv.  Dement, 
4  111.  497).  where  a  third  party  wrbte  his  name 
across  the  back  of  a  note,  it  was  held  that  tbe 
indorsement  was  prima  facie  evidence  of  a  lia- 
bility in  tbe  capacity  of  a  guarantor,  but  tbe 
legal  pi esumption  was  liable  to  be  rebutted  by 
parol  proof. 

In  Boyaton  v.  Pierce,  79  III.  145,  where  tbe 
obligation  of  a  guarantor  arose,  it  was  expressly 
held  that  the  presumption  that  a  party,  not  the 
payee,  who  places  bis  name  on  the  back  of  a 
note  is  a  guarantor,  may  be  rebutted  by  parol 
evidence.  In  Stowell  v.  Raymond,  83  111.  120, 
where  tbe  question  again  arose,*  the  same  rule 
was  declared.  Tbe  question  again  arose  in 
Eherhart  v.  Page,  89  III.  550,  and  in  deciding 
the  case  it  is  said:  "The  indorsement  of  a  note 
in  blank  by  a  third  party  raises  a  presumption 
onljr  that  it  is  intended  thereby  to  assume  the 
liability  of  guarantor,  which  may  be  rebutted 
by  proof  that  tbe  real  agreement  between  the 
parties  was  different."  From  the  cases  cited  it 
IS  apparent  that  this  court  is  fully  committed 
to  the  doctrine  that,  when  a  third  party  writes 
his  name  across  the  back  of  a  promissory  note, 
tbe  presumption  from  the  indorsement  is  that 
he  assumed  the  liability  of  guarantor;  yet  pa- 
rol evidence  may  be  introduced  to  prove  what 
liability  was  in  fact  assumed.  It  is  conceded 
in  the  argument  of  appellants  that  the  cases 
cited  fully  establish  the  rule  indicated;  but  it 
is  insisted"  that  these  cases  were  virtually  over- 
13  L.  R.  A. 


ruled  by  Johnson  v.  Olover,  121  111.  283,  10 
West.  Rep.  l'^5.  This  is  a  misapprehension  of 
the  force  and  effect  of  that  decision.  In  that 
case,  Johnson,  who  was  the  payee  of  a  note, 
indorsed  it  in  blank,  and  the  note  subsequently 
fe11|into  the  hands  of  Glover,  who  sued  John- 
sonjlas  a  guarantor;  and  it  was  held  that  he 
was  not  a  guarantor,  but  an  indorser,  and  that 
parol  evidence  was  tfbt  admissible  to  vary  or 
change  the  character  of  the  liability  he  had  as- 
sumed. It  is  there  said:  *'The  general  rule  is 
that  tbe  name  of  the  payee  appearing  on  the 
back  of  tbe  instrument  is  evidence  that  he  is 
indorser,  and  proves  that  he  has  assumed  the 
liability  of  an  indorser  as  fullv  as  if  the  agree- 
ment was  written  out  in  words  [citing  authori- 
ties]. Parol  evidence  is  no  more  admissible  to 
contradict  or  vary  this  contract  than  an^  other 
written  contract."  What  was  decided  in  this 
case,  and  what  was  said,  had  (reference  solely 
to  a  payee  of  a  promissory  note  who  had  in- 
dorsed the  note  in  blank,  and  had  no  bearing 
whatever  upon  tbe  rights  or  obligations  of  a 
third  party  who  had  placed  his  name  on  the 
back  of  a  note.  Moreover,  it  is  manifest  that 
there  was  no  intention  to  overrule  or  modify 
the  doctrine  announced  in  Boynton  v.  Pierce, 
79  III.  145:  8towell  v.  Raymond,  88  III.  120; 
and  Eberhart  v.  Paqe,  89  III.  550, —from  the 
ruling  in  Demtt  County  Bank  v.  Mxon,  125 
111.  618. 

This  case  was  heard  and  decided  some  time 
after  Johnson  v.  Glover  had  been  decided,  and 
the  doctrine  of  Boynton,  Stotcell,  and  Eberhart 
Cases  was  approved,  and  those  cases  were  cited 
as  sustaining  tbe  rule  announced.  We  think, 
therefore,  that  the  ruling  of  tbe  circuit  court, 
in  the  admission  of  evidence,  that  the  defend- 
ants might  resort  to  parol  evidence  to  prove 
what  contract  was  made  between  the  parties 
was  correct.  The  signature  of  the  defendants 
written  on  tbe  back  of  the  notes  was  prima 
facie  evidence  that  the  defendants  assumed  the 
liability  of  guarantors;  but  whether  the  evi- 
dence introduced  was  sufflcientito  remove  the 
legal  presumption  of  guaranty  was  a  question 
of  fad;  for  the  trial  court,  who  heard  the  cause 
without  a  jury,  which  does  not  arise  here,  and 
upon  which  we  express  no  opinion.  Whether 
the  propositions  of  law  held  or  refused  by  the 
court  are  technically  accurate  it  will  not  he 
necessary  to  determine,  as  the  judgment  will 
have  to  be  reversed  on  other  grounds.  What 
has  already  t)een  said  may  be  regarded  as  suffi- 
cient on  another  trial  to  obviate  any  supposed 
error  in  this  regard. 

As  was  said  m  the  first  part  of  this  opinion, 
judgment  was  rendered  against  one  of  tbe  de- 
fendants by  default,  and  in  the  trial  the  court 
found  in  favor  of  the  other  defendants,  and 
judgment  was  rendered  in  their  favor  against 
tbe  plaintiffs.  The  plaintiffs  now  assign  as  er- 
ror the  rendition  of  judgment  in  their  favor 
against  one  of  the  defendants.  This  error  was 
well  assigned.     Thayer  v.  Finley,  86  Dl.  262. 

The  action  was  brought  on  a  joint  contract, 
and  the  general  rule  in  such  cases  is  that  judg- 
ment must  be  rendered  against  all  or  none. 
Davidson  v.  Bond,  12  111.  84;  Clafliny.  Dunne, 
129  111.  248. 

TJie  judgments  of  the  Appellate  and  CHrcuit 
Coui'ts  will  be  reversed  and  the  cause  remanded 
to  the  Circuit  Court. 
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Adolph  TODE  et  (U.,  Bespts., 

V. 

Lena  GROSS,  AppL 
( i.N.Y ) 

1.  A  five  years*  restriction  on  the  use 
of  a  secret  process  and  trade-marks  sold 
with  a'  business  is  not  an  illegal  restraint  of  trade, 
tbouffh  it  applies  not  only  to  the  seller  but  to 
those  employed  by  or  associated  with  her  in  the 
business. 

8.  A  oovenant  by  one  selling  a  busi- 
ness that  she,  her  father,  husband  and  brother- 
in-law  will  refrain  from  oommunicatiuff  a  secret 
reoipe  used  in  the  business  to  anyone  but  the 
buyer  and  from  using  trade-marks  connected  with 
the  business  under  a  penalty  of  |6,00G  named  as 
stipulated  damage  in  case  of  a  violation  of  the 
covenant  within  live  years  does  not  limit  her 
liability  for  such  damages  to  her  own  personal 
violation  of  the  covenant,  but  extends  it  to  a 
violation  by  any  of  the  persons  named. 


8.   '*The  penalty  of  tSpOOO  wliicli  la 
hereby  named  as  stipulated  damafifes" 

for  violation  of  a  covenant  made  on  the  sale  of  a 
bustneaanot  to  reveal  a  secret  processor  use 
trade-marks  belonging  to  the  business  is  to  be  re- 
garded as  stipulated  damages  notwithstanding 
the  use  of  the  word  ''penalty." 

(October  6, 1891.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Qeneral  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
a  Special  Term  for  OraDge  County  in  favor  of 
plaiDtiifs  in  an  action  brouglit  to  recover  the 
alleged  stipulated  damages  lor  breach  by  de- 
fendant or  her  covenant  oot  to  permit  certain 
persons  to  sell  certain  brands  of  cheese.  Af- 
firmed. 

Statement  by  Vann,  J.: 
Action  for  breach  of  covenant  to  recover  the 
sum  of  $5,000  as  stipulated  damages.    On  the 


NOTB.— Propert]/ <n  seerete;  procetaea;  recipes, 

A  secret  process  of  manufacture,  whether  it  is  ^ 
proper  subject  for  a  patent  or  not  is  so  far  the 
property  of  the  inventor  or  discoverer  that  he  will 
will  be  protected  by  the  court  of  chancery  against 
one  who  in  violation  of  contract  or  any  breach  of 
confidence  attempts  to  apply  it  to  his  own  use 
or  to  disclose  it  to  third  persons.  Poabody  v.  Nor- 
folk,  96  Mass.  4fi8:  Morlson  v.  Moat,  9  Hare,  241; 
Yovatt  V.  Winyard,  1  Jac  &  W.  894. 

The  law  is  settled  in  accordance  with  these  oases, 
although  Lord  Eldon  in  the  early  case  of  Newbery 
V.  James,  2  Meriv.  44e,  inquired  what  means  a  court 
possessed  of  enforcing  an  injunction  in  such  a  case 
and  a  little  later  in  the  case  of  Williams  v.  Wil- 
iiams,8  Meriv.  107,  queried  whether  there  was  any 
right  to  such  a  remedy. 

But  a  person  has  no  right  to  the  exclusive  use  of 
secret  recipes  further  than  to  prevent  them  from 
being  obtained  or  used  by  breach  of  trust  or  con- 
Udence.  He  cannot  prevent  their  use  by  one  who 
comes  honestly  to  a  knowledge  of  them  and  the 
latter  may  signify  to  the  public  that  medicines 
which  he  makes  are  made  according  to  such  re- 
cipea.  Chadwick  v.  Covell,  6  L.  R.  A.  839, 161  Mass. 
190. 

Thus  a  purchaser  of  recipes  for  medicines  from 
the  administrator  of  their  deceased  maker  has  a 
right  to  use  them  although  they  had  been  previ- 
ously conveyed  to  a  third  person,  and  his  own  deed 
'makes  an  exception  of  rights  previously  granted, 
ibid. 

Nor  will  the  right  of  such  a  purchaser.  If  it  is  not 
exdusl  ve,bccome  so  by  the  grant  of  the.trahe-name 
and  trade- marks  pertaining  to  medicines  made  ac- 
cording to  the  recipes.    IbUl. 

A  person  will  be  protected  against  disclosure  of  his 
own  secret  process  in  an  action  for  account  against 
him  as  a  licensee  of  plaintiff  *s  process  where  he  sets 
up  a  plea  of  ^'secret  pro«iess;"  but  he  cannot  re- 
fuse to  give  any  discovery  as  to  tiie  extent  of  his 
use  of  plaintiff's  process.  Ashworth  v.  Roberts,  L. 
R.  46  Ch.  Div.  623. 

A  son  to  whom  a  secret  recipe  had  been  verbally 
communicated  by  his  mother  for  the  benefit  of  his 
brothers  and  sisters  was  held  liable  to  account  to 
them  as  trustee  for  the  profits  obtained  from  the 
recipe.    Green  v.  Folgham,  1  Sim.  ft  Stu.  396. 

A  clerk  who  stands  by  and  sees  another  purchase 
of  his  employer  a  secret  recipe  without  disclosing 
his  own  knowledge  of  its  contents  or  claiming  any 
right  to  use  it  may  be  enjoined  by  such  purchaser 
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on  the  ground  of  estoppel  from  afterwards  setting 
up  any  such  right.    Champlln  v.  Stoddart,  80  Huo, 

aoo. 

Secret  code  or  eaialoffut. 

The  inventor  of  a  secret  code  or  system  of  letters, 
figures  and  characters  showing  the  cost  and  selling 
price  of  his  wares  and  merchandize  which  he 
furnishes  to  his  traveling  salesmen  has  a  property 
therein  which  the  law  will  protect;  and  if  the  law 
is  inadequate  he  may  have  a  temporary  injunction 
and  receiver.  Simmons  Hardware  Co.  v.  Waibel 
(&  Dak.)  11  L.  R.  A.  S67. 

Where  other  parties  have  wrongfully  or  fraud- 
ulently obtained  a  knowledge  of  such  code  or  sys- 
tem and  the  key  thereto,  and  have  copied  it  into 
a  catalogue  of  their  own,  the  court  may  take  such 
marked  catalogue  into  its  pooooosion  through  a  re- 
ceiver and  retain  it  pending  the  action,  and  order  it 
to  be  delivered  up  to  the  owner  of  the  origmalcat^ 
aiogue,  or  at  least  that  the  secret  marks  shall  be 
erased  or  canceled  before  returning  it  to  its  owner. 
Ibid. 

Validity  of  conlrade  rtiUUina  to  secrets. 

A  contract  to  purchase  the  exclusive  right  to  a 
secret  art  or  process  is  not  void  as  in  resiraint  of 
trade.  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  74; 
Vickery  v.  Welch,  19  Pick.  628;  Jarvls  v.  Peck,  10 
Paige,  118,  4  L.  ed.  910;  Aloock  v.  Gibertson,  6Duer, 
76;  Hard  v.  Seeley,  47  Barb.  4^. 

But  an  injunction  will  not  lie  to  restrain  the  seller 
from  revealing  the  secret  to  others  at  the  suit  of  a 
purchaser  whose  payments  are  in  default.  New 
York  Chemical  Co.  v.  Halleck,16  N.  Y.  8upp.K17. 

But  a  trade,  although  not  generally  known  to 
the  public,  cannot  be  held  secret  so  as  to  Justify  a 
contract  which  is  otherwise  void  in  restraint  of 
trade  to  restrain  a  partner  after  dissolution  from 
engaging  afterwards  In  the  trade  anywhere  within 
the  State,  where  it  is  carried  on  in  three  different 
towns  of  the  State  by  persons  not  connected  with 
the  contract.    Taylor  v.  Blanchard ,  18  Allen,  878. 

A  contract  of  an  employ^  not  to  disclose  a  secret 
of  the  business  is  valid  and  its  violation  may  be 
prevented  by  injunction.  Peabody  v.  Norfolk,  98 
Mass.  462. 

And  assumpsit  will  lie  for  breach  of  an  agree- 
ment by  the  defendant  not  to  take  advantage  of 
the  communication  of  a  secret  invention  not  yet 
patented,  where  he  obtained  a  patent  for  himself 
in  violation  of  the  agreement.  Smith«v.  Dickenson, 
3  Bos.  ft  P.  690.  B.  A.  R. 
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15th  of  October,  1884,  the  defendant  owned  a 
cheese  factory  situate  in  the  Town  of  Monroe, 
Orange  County,comprising  two  parcels  of  land, 
with  the  buildings  thereon,  and  a  quantity  of 
fixtures,  machinery,  and  tools  connected  there- 
with. For  some  time  prior.with  the  assistance 
of  her  husband,  Conrad  Gross,  her  brother-in- 
law,  August  Gross,  and  her  father,  John  Hoff- 
man, she  had  been  engaged  in  the  business  of 
manufacturing^cheese  at  said  factory  known  as 
*'FromagedeBrie,"  "  Fromage  d'Isigny,"  and 
'*  Keufchatel."  Such  cheeses  were  made  by  a 
secret  process  known  only  to  herself  and  her 
said  agents.  On  the  day  last  named,  she  en- 
tered into  a  sealed  agreement  with  the  plain- 
tiffs, whereby  she  agreed  to  sell  and  transfer  to 
them  the  said  factory  and  all  its  belongings, 
together  with  the  "good  will,  custom,  trade- 
marks, and  names  used  in  and  belonglni?  to  the 
said  business,"  for  the  sum  of  $25,000,  to  be 
paid  and  secured  March  1,  1885,  when  posses- 
sion was  to  be  given.  Said  instrument  con- 
tained a  covenant  on  her  part  that  she  would 
**  communicate  after  the  first  day  of  March, 
^  1885,  or  cause  to  be  communicated,  to "  said 
plaintiffs,  "  by  Conrad  Gross,  John  Hoffman, 
and  August  Gross,  or  one  or  other  of  them,  the 
secret  of  the  manufacture  of  the  cheeses  known 
as  *  Fromage  de  Brie,'  *  Neufchatel,'  and  *  D'ls- 
igny,'  and  the  recipe  therefor,  and  for  each  of 
tbem,and  will  instruct  or  cause  to  be  instructed 
them,  and  each  of  them,  in  the  manufacture 
thereof.  And  that  she  and  the  said  Conrad 
Gross,  John  Hoffman,  and  August  Gross  will 
refrain  from  communicating  the  secret  recipe 
and  instructions  for  the  manufacture  of  said 
cheeses,  or  either  of  them,  to  any  and  all  per- 
sons other  than  the  above-named  parties  of  the 
second  part  [plaintiffs],  and  will  also,  after  the 
first  day  of  April,  18to,  refrain  from  encaging 
in  the  business  of  making,  manufactunng  or 
vending  of  said  cheeses,  or  either  of  them.and 
from  the  use  of  the  trade-marks  or  names,  or 
either  of  them,  hereby  agreed  to  be  transferred 
in  connection  with  said  cheeses,  or  either  of 
them,  or  with  any  similar  product,  under  the 
penalty  of  five  thousand  dollars,  which  is  here- 
by named  as  stipulated  damages  to  be  paid  by 
the  party  of  the  first  part  [defendant],  or  her 
heirs,  executors,  administrators,  or  assigns,  in 
case  of  a  violation  by  the  party  of  the  first  part 
[defendant]  of  this  covenant,  of  this  contract, 
or  any  part  thereof,  within  five  years  from  the 
date  hereof. *'  She  further  covenanted  that  she 
herself,  as  well  as  "said  Conrad  Gross,  John 
Hoffman,  and  August  Gross,  during  and  up  to 
and  until  the  first  day  of  May,  1885,  shall  con- 
tinue and  remain  in  said  County  of  Orange,and 
from  time  to  time,  and  at  all  reasonable  times 
during  said  period,  by  herself,  or  by  said  Con- 
rad Gross,  John  Hofrman.  and  August  Gross, 
whenever  so  requested  bv  the  said  parties  of 
the  second  part  [plaintiffs],  impart  to  them,  or 
either  of  them,  the  secret  of  making  such 
cheeses,  and  each  of  them,  and  instruct  them 
and  each  of  them,  in  the  process  of  man- 
ufacturing the  same,  and  each  of  them,  as 
fully  as  she  or  the  said  Conrad  Gross,  John 
Hoffman,  or  August  Gross,  or  either  of  them, 
are  informed  concerning  the  same."  Both  par- 
ties appear  to  have  duly  kept  and  performed 
the  agreement,  except  that,  as  the  trial  court 
found  **  subsequently  to  the  let  day  of  May, 
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1885,  Conrad  Gross,  the  husband  of  defend- 
ant, went  to  New  York  City,  and  engaged  in 
the  business  of  selling  *  foreign  and  domestic 
fruits,  and  all  kinds  of  cheese  and  sausages, 
etc.,'  .  .  .  and  while  so  engaged  .  .  . 
sold  and  personally  delivered  from  his  place  of 
business  to  one  John  Wassung  three  boxes  of 
cheese  marked  and  named  '  Fromage  d'Isigny/ 
and  having  sul^tantially  the  same  trade-marks 
thereon  as  that  sold  by  defendant  to  plaintiffs, 
and  having  stamped  thereon  the  name  '  From- 
age d'lsigny,'  ^nd  that  said  cheese  so  sold  by 
him  to  said  Wassung  was  a  similar  product  to 
that  formerly  manufactured  by  defendant." 
Also,  that  "  said  August  Gross,  the  brother-in- 
law  of  defendant,  subsequent  to  the  1st  day  of 
May,  1885,  engaged  in  the  business  of  retailing 
fancy  groceries  in  the  City  of  New  York,  and 
in  and  during  the  fall  of  i887,  and  prior  to  the 
commencement  of  this  action,  kept  for  sale  at 
his  place  of  business  in  New  York  City  boxes 
of  cheese  marked  or  stamped  *  Froknage  d'ls- 
igny.*"  The  court  further  found  that  the 
cheese  so  sold  by  Conrad  Gross  under  the  name 
of  "Fromage  a'Isigny,"  as  well  as  that  kept 
for  sale  by  August  Gross  marked  "  Fromage 
d'Isigny,"  "was  never  sold  by  plaintitfs,  nor 
made  or  manufactured  by  them,  or  either  of 
them,  but  that  the  same  was  a  similar  prod- 
uct." The  court  found  as  conclusions  of  law 
that  said  agreement  was  a  reasonable  one,  and 
was  founded  upon  a  good  and  sufficient  con* 
sideration  ;  that  said  sale  by  Conrad  and  said 
keeping  for  sale  by  August  Gross  was  a  direct 
violation  of  the  covenant  in  question  ;  that  the 
restriction  imposed  was  no  more  than  the  in- 
terests of  the  parties  required,  and  that  it  was 
not  in  restraint  of  trade  or  against  public  pol- 
icy. Judgment  was  ordered  for  the  plaintiffs 
for  the  sum  of  $5,000  as  stipulated  damages. 

Mr,  John  Fennel,  for  appellant: 

The  trial  judge  having  found  that  the  de- 
fendant did  not  know  of  the  violations,  and 
there  being  no  proof  that  the  defendant  had 
violated  the  covenant,  there  was  no  such  breach 
as  entitled  the  plaintiff  to  recover  the  (5.000. 

Leqgett  v.  New  York  Mut.  L.  Ins.  Co,  58  N.  Y. 
897,  898.  See  also  Hoag  v.  McOinnis,  22  Wend. 
168. 

In  every  case  in  which  a  party  was  held  to 
pay  the  stipulated  sum,  it  was  because  of  a 
personal  breach,  the  courts  holding  that  the 
payment  of  the  sum  could  have  been  avoided 
by  the  compliance  with  the  contract,  and 
hence  the  party  held  could  not  complain. 

Bagley  v.  Peddie,  16  N.  Y.  471. 

No  damages  have  been  proven  except  nomi- 
nal damages. 

The  provision  in  the  agreement  "under  the 
penalty  of  (5,000,  which  sum  is  hereby  named 
as  "stipulated  damages,"  is  a  penalty.  Bagley 
V.  Peddie,  supra;  Kemp  v.  Knickerbocker  Ice. 
Co.  69  N.  Y.  58. 

If  a  bond  is  conditioned  for  the  performance 
of  a  covenant,  the  penalty  is  not  recoverable 
and  qtuintum  damnificatus  is  the  true  thing  in 
issue. 

Beers  v.  Shannon,  78  N.  Y.  SaS. 

Whether  a  sum  named  is  a  penalty  or  stip- 
ulated damages  should  be  determined  accord- 
ing to  the  Justice  and  equity  of  the  particular 
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1  Sedgyf.  Dam.  p.  478,  citing  «7a^»^A  v,  Hud- 
fon,  5  Mich.  123. 

It  is  unjust  to  compel  defendant  "to  suffer 
an  enormous  loss,  wholly  disproportionate  to 
the  injury  to  the  other  party." 

1  Sedgw.  Dam.  p.  480;  M^e  v.  Ambrtm,  28 
Mo.  39;  Jaquith  v.  Hudson,  svpra;  Beale  v. 
Hayes,  5  Sandf.  640;  Tayloe  v.  Sandiford,  20 
U.  S.  7  Wheat.  13.  5L.  ed.  384;  K»mond  v.  Van 
Benschoten,  12  Barb.  366;  Colwell  v.  Lawrence, 
38  N.  Y,  75,  citing  Eoag  v.  McOinnU,  22 
Wend.  165;  Spear  v.  Hmilh,  1  Denio.  464; 
Lampman  v.  Cochran,  16  N.  Y.  276;  1  Sedgw. 
Dam.  p.  527. 

Messrs.  Bacon  A  Merritt,  for  respondents: 

The  covenant  in  question  is  not  void  as  be- 
ing in  restraint  of  trade,  because:  (1)  it  was  not 
limited  as  to  time;  (2)  it  was  a  covenant  not 
affecting  general  trade  at  all,  but  affecting  the 
use  of  trade-marks  and  secret  recipes  which 
were  the  very  property  sold  by  the  defendant 
to  the  plaintiffs. 

AinsworthY.  BenUey,  14  Week. Rep.  680;  Stiff 
T.  CasseU,  2  Jur.  N.  8.  348;  Ingram  v.  Stiff,  5 
Jur.  N.  8.  947;  Leatfier  Cloth  Co.y.  Lorsont, 
L.  R  9  Eq.  Cas.  345;  Hitchcock  y,  Coker,  ^  kA. 
&E1.  438;  Rovssilan  v.  RoussUon,  42  L.  T.  N. 
8.  679;  Daties  v.  Dames,  58  L.  T.  N.  8.  209, 
37  Alb.  L.  J.  408;  Vickery  v.  Welch,  19 
Pick.  523;  Taylor  v.  Blanchard,  13  Allen,  873; 
PeaJbody  v.  JS<yrfolk,  98  Mass.  452;  M<yrse  T. 
Drill  &  M.  Co.  V.  Morse,  103  Mass.  73;  Jarvisv, 
Peek,  10  Paige,  118,  4  L.  ed.  910;  Hardv.  Seeley, 
47  Barb.  428;  Diamond  Match  Co.  v.  Bod>er, 
9  Cent.  Rep.  181, 106  N.  Y.  478;  Hodge  v.  Sloan, 
9  Cent.  Rep.  870.  107  N.  Y.  244j  Leslie  v. 
Lorillard,  1  L.  R.  A.  456.  110  N.  Y.  533; 
Watertown  Thermometer  Co.  v.  Pool,  51  Hun, 
157;  2  Story.  Eq.  Jur.  §  950. 

The  fact  that  this  covenant  not  only  provided 
against  the  acts  of  the  defendant  herself,  but 
also  as  against  the  acts  of  her  husband  her 
father  and  brother-in-law,  does  not  relieve  her 
of  liability.  If  a  party  enters  into  an  absolute 
contract  without  any  Qualification  or  exception, 
and  receives  from  the  party  with  whom  he 
contracts  the  consideration  of  such  engagement, 
he  must  abide  by  the  contract  and  either  do 
the  act  or  pay  damages,  his  liability  arising 
from  his  own  direct  and  positive  undertaking. 

Shubrick  v.  Salmond,  3  Burr.  1637;  HadUy 
T.  Clarke,  8  T.  R.  259;  Hand  v.  Baynes,  4 
Whart.  204;  Trenton  School  Trustees  y.  Bennett, 
27  N.  J.  L.  514;  School  Dist.  No.  1  v.  Daudiy, 
25  Conn.  530;  Ikebe  v.  Johnson,  19  Wend.  500; 
Parr  v,  Chreenbush,  42  Hun,  232;  Harmony  v. 
Bingham,  12  N.  Y.  99;  Tompkins  v.  Dudley, 
25  N.  Y.  272. 

Plaintiff  was  entitled  to  recover  $5,000  as 
liquidated  and  stipulated  damages.  The  use 
of  the  word  ''penalty"  is  not  important  if  upon 
a  construction  of  the  whole  covenant  it  is 
obvious  that  the  parties  intended  that  the 
amount  provided  should  be  stipulated  dam 
ages. 

Price  V.  Oreen,  16  Mees.  &  W.  846;  Dakin 
V.  Williams,  17  Wend.  447;  Kna^  v.  Maltby.  13 
Wend.  687;  Bngloy  v.  Peddie,  16  N.  Y.  469; 
Waster  Y.  JCwc^,  26Hun,  61. 

Vanii,  J, ,  delivered  the  opinion  of  the  court: 
The  business  cairied  on  by  the  defendant  was 

founded  on  a  secret  process  known  only  toher- 
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self  and  her  agents.  She  had  the  right  to  con- 
linuethe  business,  and  by  keeping  hei^secret  to 
enjoy  the  benefits  to  any  practicable  extent.  She 
also  had  the  right  to  sell  the  business,  includ- 
ing as  an  essential  part  thereof  the  secret  proc- 
ess, and,  in  order  to  place  the  purchasers  in 
the  same  position  that  she  occupied, to  promise 
to  divulge  the  secret  to  them  aloue,and  to  keep 
it  from  everyone  else.  In  no  other  way  could 
she  sell  what  she  had,  and  get  what  it  waa 
worth.  Having  the  right  to  make  this  promise, 
she  also  had  the  right  to  make  it  good  to  her 
vendees  and  to  protect  them  by  covenants  with 
proper  safeguards  against  the  consequences  of 
any  violation.  Such  a  contract  simply  left 
matters  sulwtantially  as  they  were  before  the 
sale,  except  that  the  seller  of  the  secret  had 
agreed  that  she  would  not  destroy  its  value  af- 
ter she  had  received  full  value  for  it.  The  cov- 
enant was  not  in  general  restraint  of  trade,  but 
was  a  reasonable  measure  of  mutual  protection 
to  the  parties,  as  it  enabled  the  one  to  sell  at 
the  highest  price,  and  the  other  to  ^t  what 
they  paid  for.  It  imposed  no  restriction  upon 
either  that  was  not  beneficial  to  the  other,  by 
enhancing  the  price  to  the  seller,  or  protecting 
the  purchaser.  Recent  cases  make  it  very  clear 
that  such  an  agreement  is  not  opposed  to  pub- 
lic policy,  even  if  the  restriction  was  unlimited 
as  to  both  time  and  territory.  Diamond  Match 
Co.  V.  Boi^^,  106  N.  Y.  473.  9  Cent.  Rep.  181; 
Hodge  v.  Sloan,  107  N.  Y.  244,  9  Cent.  Rep. 
870 ;  Uslie  v.  Lorillard,  110  N.  Y.  519.  534,  I 
L.  R.  A.  456;  Watertown  Thermometer  Co.  v. 
Pool,  51  Hun.  157.  The  restriction  under  con> 
sideration,  however,  was  not  unlimited  aa  to 
time. 

The  chief  reliance  of  the  defendant  in  this 
court,  where  the  point  seems  to  have  been  raised 
for  the  first  time,  is  that  the  covenant,  so  far  as 
stipulated  damages  are  concerned,  is  confined 
to  the  personal  acts  of  Mrs.  Gross,  and  does  not 
embrace  the  acts  of  her  agents.  A  careful 
reading  of  the  agreement,  however,  in  the  light 
of  the  circumstances  surrounding  the  parties 
when  it  was  made,  shows  that  no  such  result 
was  intended.  What  was  the  object  of  the 
covenant  ?  It  was  to  keep  secret,  at  all  haz- 
ards, the  process  upon  which,  the  success  of 
the  business  depended.  On 'no  other  basis 
could  the  plaintiffs  safely  buy,  or  the  defend- 
ant sell,  for  what  her  property  was  worth. 
Who  had  the  power  to  keep  the  process  secret? 
Clearly  the  defendant,  if  anyone,  as  she  bad 
confided  it  to  no  one  except  her  trusted  agents, 
who  were  nearly  related  to  her  by  blood  or 
marriage.  But  could  she  covenant  against  the 
acts  of  those  over  whom  she  had  no  control  ? 
She  had  the  ri^ht  to  so  covenant  by  assuming' 
the  risk  of  their  actions  ;  and,  unless  she  bad 
done  so,  presumptively  she  could  not  have  sold 
her  factory  for  so  large  a  sum.  It  was  safer 
for  her  to  sell  with  such  a  covenant  than  it 
was  for  the  plaintiffs  to  buy  without  it.  8he 
could  exercise  some  power  over  her  own  hus- 
band and  her  father  and  her  husband's  brother, 
all  of  whom  had  been  associated  with  her  in 
carrying  on  the  business,  and  whose  actions  in 
certain  other  respects  she  assumed  to  control 
for  a  limited  time,  whereas  the  plaintiffs  were 
powerless,  unless  they  had  her  promise  to  keep 
the  process  secret  at  the  peril  of  paying  heavily 
if  she  did^not.     It  is^not  surprising,  therefore. 
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to  find  tbat  tbe  restrictive  part  of  the  covenant 
applies  with  the  same  force  to  her  agents  that 
it  does  to  herself;  for  {she  undertakes  that 
neither  she  nor  they  will  disclose  the  secret,  or 
engajB^e  in  making  or  selling  either  kind  of 
cheese,  or  use  the  trade-marks  or  names  con- 
nected with  the  business.  We  do  not  think 
that  a  personal  act  of  the  defendant  is  essential 
to  a  violation  of  this  covenant  by  her  ;  for  if 
she  permits, or  even  does  not  prevent,her  agents 
from  doing  the  prohibited  acts,  the  promise  is 
broken.  While  it  is  her  exclusive  covenant,  it 
relates  to  the  action  of  others  ;  and.  if  they  do 
what  she  agreed  that  they  would  not  do,  it  is  a 
breach  by  her,  although  not  her  own  act.  8he 
violated  her  agreement,  not  by  selling  heiself , 
but  by  not  preventing  others  from  selling. 
This  construction  of  the  restrictive  part  of  the 
covenant  would  hardly  be  open  to  question, 
were  it  not  that  in  the  same  sentence  occurs  the 
reparative  or  compensatory  part  designed  to 
make  the  plaintiffs  whole  if  the  defendant  either 
could  not  or  did  not  keep  her  agreement. 
While  this  provides  that  any  violation  involves 
the  penalty  of  $5,000,  it  adds,  "which  sum  is 
hereby  named  as  stipulated  damages  to  be 
paid  ^'  by  the  defendant  in  case  of  a  violation 
by  her  of  the  covenant  in  question.  What  kind 
of  violation  is  thus  referred  to  ?  The  defend- 
ant says  a  personal  violation  by  her  only,  but 
we  think,  for  the  reasons  already  given,  that  the 
spirit  of  the  agreement  includes  both  a  viola- 
tion by  her  own  act  and  by  the  act  of  those 
whom  she  did  not  prevent  from  selline.although 
she  had  agreed  that  they. would  not  sell.  As 
■o  one  not  a  party  to  a  contract  can  violate  it, 
every  act  of  defendant's  former  agents  contrary 


to  her  covenant  was  a  violation  thereof  by  her, 
whether  she  knew  of  it  or  assented  to  it  or  not. 
Whenever  that  was  done  which  she  agreed 
should  not  be  done,it  was  a  breach  of  covenant 
by  her,  even  if  the  act  was  contrary  to  her 
wishes,  and  in  spite  of  her  efforts  to  prevent  it. 
Her  covenant  was  against  a  certain  act  by  any 
one  of  four  persons,  including  herself.  Two 
of  those  persons  separately  did  the  act  which 
she  had  agreed  tbat  neither  of  them  should  do, 
and  thus  there  was  a  violation  of  the  covenant 
by  her,  the  same  as  if  she  had  done  the  act  in 
person.  The  argument  of  the  learned  counsel 
for  the  defendant  that  the  contract  fixed  a  sum 
to  be  paid  in  case  of  a  violation  by  the  defend- 
ant, but  not  in  case  of  a  violation  ''  by  the  other 
parties,"  while  plausible,  is  unsound,  for  there 
were  no  "  other  parties  "  who  could  break  the 
covenant.  She  was  the  sole  covenantor,  and 
unless  she  kept  the  covenant  she  broke  it ;  and 
she  did  not  keep  it.  As  the  actual  damages 
for  a  breach  of  the  covenant  would  necessarily 
be  '*  wholly  uncertain,  and  incapable  of  being 
ascertained  except  by  conjecture,"  we  think 
that  the  parties  intended  to  liquidate  them 
when  they  provided  that  the  sum  named  should 
be  "  as  stipulated  damages."  The  use  of  the 
word  "penalty"  under  the  circumstances  is 
not  controlling.  Bagley  v.  Peddle,  16  N.  Y. 
469  ;  Dakin  v.  Williarm,  17  Wend.  44«.  af- 
firmed, 22  Wend.  201;  Wooster  v.  KUch,  26 
Hun,  61. 

As  there  is  no  other  question  that  requires 
discussion,  the  judgment  should  be  afflnned,^\\\i 
costs. 

All  concur,  except  Brown*  /.,  not  sitting. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Samuel  ROTHHOLZ,  Plff.  in  Err., 

Oliver  R.  DUNKLE. 

( N.J ) 

-^A  connnqnicatton  made  by  the  cashier 
of  a  bank  to  a  stockholder  with  ref  er- 

;  eoce  to  the  solvency  of  the  plaintiff,  who  wa^ 
surety  upon  an  official  bond  to  the  bank,  is  priv- 
ile«red:  and  it  is  not  necessary,  to  Justify  tbe  com- 
munication, tbat  it  be  In  response  to  an  inquiry 
made  by  the  stockholder. 

(June  16, 1891.) 

ERROR  to  the  Circuit  Court  for  Atlantic 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
for  the  publication  of  an  alleged  libel. 


The  facts  sufSciently  appear  in  the  opinion. 
Mr,  August  Stephanyt  for  plaintiff  in 
error: 

*Head  note  by  Van  Stokel,  J. 

NoTB.— Libel;  privileged  communications.  See 
notes  to  John  W.  Lovell  Co.  v.  Houghton  (N.  T.)  6 
L.  R.  A.  868;  Missouri  Pac.  R.  Go.  v.1  Richmond 
(Tex.)  4  L.  R.  A.  280;  Moore  v.  Manufacturers  Nat. 
Bank  of  Troy  (N.  Y.)  11 L.  R.  A.  783. 
18  L.  K.  A. 


To  in  any  way  impute  insolvency  to  any 
merchant  or  trader,  or  to  write  concernincr  him 
that  he  cannot  pay  his  debts,  is  libelous  ~  and 
therefore  actionable. 

Odgers,  Libel  &  Slander,  22,  80. 

Although  the  rest  of  defendant's  letter  was 
privileged,  because  written  in  answer  to  Mr. 
Ohnmeiss'  questions,  yet  the  libelous  words, 
bein^  volunteered,  were  not  privileged  under 
the  circumstances.  A  letter  may  be  privileged 
as  to  one  part  and  not  as  to  the  rest. 

Odgers,  Libel  &  Slander,  199;  Warren  v.  War- 
ren, 1  Cromp.  M.  &  R.  250;  Cole  v.  Wilson,  18 
B.  Mon.  212;  Godson  v.  Home,  1  Brod.  &  B.  7; 
Lems  V.  Chapman,  16  N.  Y.  369. 

A  communication,  if  volunteered,  will  be 
privileged  when  the  party  to  whom  it  is  made 
has  an  interest  in  it,  and  such  party  stands  in 
such  relation  to  the  communicator  as  to  make 
it  a  reasonable  dutv,  or  at  least  proper  4 that  he 
should  give  the  information. 

King  v.  Patterson,  8  Cent.  Rep.  857,  49  N. 
J.  L.  417;  Marks  v.  Baker,  28  Minn.  162; 
Locke  yr,  Bradstreet  Co,  22  Fed.  Rep.  771;  EHt- 
er  V.  R.  G.  Dun  db  Co.  12  Fed.  Rep.  526;  Crane 
V.  Waters,  10  Fed.  Rep.  619. 

That  anyone,  in  a  transaction  of  business  or 
employment  with  another,  has  a  right  to  use 
language  bona  tide  which  is  relevant  to  tbat 
business  or  employment,  and  which  a  due  re- 
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gard  for  his  own  iDterest  makes  neceflsary,  will 
Dot  justify  defamatory  aspersions  against  char- 
acter, or  wanton  and  gratuitous  charges. 

Tu9on  V.  Evan»,  12  Ad.  &  El.  788;  Toogood 
y.iSpyring,  1  Cromp.  M.  &  R.  181;  Bobertson 
y.  MeDaugall,  4  Bing.  670;  Addison,  Torts, 
^  1100;  Fahr  v.  Hayes,  11  Cent.  Rep.  568,  50 
N.  J.  L.  275. 

No  charge  should  ever  be  made  recklessly 
and  wantonly,  even  in  confidence,  and  the  an- 
swer must  be  pertinent  to  the  inquiry,  and  the 
defendant  must  not  commence  to  disparage  the 
plaintiff's  credit. 

Odgers,  Libel  &  Slander,  190.  204,  205. 

Officious  gossip  and  meddlesome  interfer- 
ence are  not  privileged. 

Rumseyy,  Webb,  1  Car.  &  M.  104;  Odgers, 
Libel  &  Blander,  206. 

If  the  bona  fides  of  the  defendant  is  in  ques- 
tion, and  when  the  occasion  was  made  use  of 
colorably  as  a  pretext  for  wantonly  injuring 
the  plain ti^,  a  question  arises  which  must  be 
decided  by  the  jury. 

Odgers,  Libel  &  Slander,  206,  218;  Hage- 
man,  Privileged  Communications,  197;  Palmer 
V.  OoTicard,  48  N.  H.  217;  Elam  v.  Badger,  28 
111.  498;  Hamilton  v.  Em,  81  N.  Y.  116;  Van 
Wyekv.  AspinwaU,  17  N.  Y.  190. 

if  the  defendant  exceeded  the  just  limits 
which  were  necessary  and  proper  to  accom- 
plish a  legitimate  purpose,  it  will  be  evidence 
of  malice  proper  to  be  weighed  by  the  jury. 

Andrew  v.  Deshler,  45  N.  J.  L.  171. 

Mr.  Howard  Carrow»  for  defendant  in 
error: 

The  question  in  every  case  is  this:  Were  the 
circumstances  such  that  an  honest  man  might 
reasonably  suppose  it  his  duty  to  act  as  the  de- 
fendant has  done  in  this  case  ? 

Odgers.  Libel  &  Slander,  157. 

Where  the  occasion  is  privileged  the  burden 
of  proving  actual  malice  is  upon  the  plaintiff; 
its  existence  must  be  made  out,  the  presump- 
tion being  that  it  does  not  exist. 

Decker  v.  Oaylord,  85  Hun,  584;  Lewie  v. 
Chapman,  16  N.  Y.  872;  Spill  v.  Maule,  L.  R 
4  Exch.  282;  Brigon  v.  Garrett,  2  Cent.  Rep. 
864,  111  Pa.  404;  Preee  Co.  v.  Stewart,  12 Cent. 
Rep.  275,  119  Pa.  584;  State  v.  Baleh,  81  Kan. 
472;  Quieldford  v.  Windell,  42  Phila.  Leg. 
Int.  844;  Laughton  v.  Bishop  of  Soder  <fe  Marr, 
L.  R.  4  P.  C.  604;  Kingv.  Patterson,  8  Cent. 
Rep.  875,  49  N.  J.  L.  419;  Toogood  "v.  Spyring, 
1  Cromp.  M.  &  R.  181. 

Van  Syokel,  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  damages  for  an  alleged 
libel  contained  in  the  following  letter,  written 
by  Oliver  R.  Dunkle,  the  cashier  of  the  Mer- 
chants' Bank  of  Atlantic  City: 

'* Robert  Ohnmeiss,  Esq.:  Inclosed  please 
find  one  share  of  Merchants'  stock  received 
some  time  ago.  Our  board  refuses  to  purchase 
at  present,  but  hold  under  advisement.  We 
have  stricken  your  name  from  the  bond  of  Mr. 
Carl  Voelker  oy  request;  also  Samuel  Roth- 
holz's,  as  the  latter  has  no  financial  standing. 
Respectfully,  O.  R.  Dunkle,  Cashier." 

Robert  Ohnmeiss  was  a  stockholder  in  the 
same  bank,  and  he  and  Rothholz,  the  plaintiff, 
were  sureties  on  the  official  bond  of  Carl  Voelk- 
er, an  employ^  of  the  bank.  Previous  to  the 
18L.R.A. 


writing  of  this  letter,  Ohnmeiss  had  requested 
Dunkle  to  have  his  name  stricken  from  the  said 
bond,  but  did  not  make  any  inquiry  with  re- 
spect to  the  plaintiff,  Rothholz.  At  the  cloee 
of  the  plaintiff's  case,  the  trial  judge,  regarding 
the  communication  a  privileged  one,  ordered 
the  plaintiff  to  be  called.  Whether,  under  the 
given  circumstances,  the  nonsuit  should  have 
been  ordered  is  the  sole  question  in  this  court 
The  statement  that  the  plaintiff  had  no  finan- 
cial standing  was  libelous,  and  constituted  a 
legal  foundation  for  the  recovery  of  damages, 
unless  the  occasion  upon  which  it  was  uttered 
gave  rise  to  the  privilege  of  publishing  what 
would  otherwise  be  actionable.  The  term 
"privilege,"  as  applied  to  a  communication 
alleged  to  be  libelous,  means,  simply,  that  the 
circumstances  under  which  it  was  made  are 
such  as  to  repel  the  legal  inference  of  malice, 
and  to  throw  upon  the  plaintiff  the  burden  of 
offering  some  evidence  of  its  existence  beyond 
the  falsity  of  the  charge.  This  court,  in  aing 
V.  Patterson,  49  N.  J.  L.  419,  8  Cent.  Rep. 
876,  declared  "that  a  communication,  maae 
bona  fide,  upon  any  subject  matter  in  which 
the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is  privilei^ed, 
if  made  to  a  person  having  a  corresponding  in- 
terest or  duty,  although  it  may  contain  crrim- 
inatory  matter  which,  without  this  privilege, 
would  be  .  .  .  actionable."  In  the  case 
cited  the  learned  judge  who  delivered  the 
opinion  of  the  court  referred  with  approbation 
to  Lawless  v.  Anglo-Egyptian  G.  d  Oil  Co. 
L.R  4  Q.  B.  262,  and  to  Philaddphia,  W, 
&  B.  R.  Go.  V.  Quic^.  62  U.  8.  21  How. 
202,  16  L.  ed.  78.  The  first  of  these  cases 
was  an  action  for  libel  against  a  corpora- 
tion for  publishing  a  report  made  to  the  com- 
pany by  auditors,  in  their  audit  of  the  mana- 
ger's account,  reflecting  upon  the  plaintiff. 
The  report  was  submitted  at  a  general  meeting 
of  the  shareholders  of  the  company,  and,  un- 
der a  resolution  of  the  meeting,  was  printed 
and  circulated  among  the  shareholders.  The 
court  held  that,  inasmuch  as  it  was  the  interest 
of  all  the  shareholders  to  be  informed  of  the 
report,  the  publication  was  privileged,  on  the 
ground,  as  Mellor,  J,,  said,  "that  to  print  the 
report  was  a  necessary  and  reasonable  mode  of 
communicating  it  to  all  the  shareholders,  who 
must  be  more  or  less  numerous."  In  the  sec- 
ond case  a  report  made  to  stockholders  in  writ- 
ing, and  printed,  with  respect  to  the  capacity 
and  skill  of  one  of  the  comimny's  employ^, 
was  held  to  be  a  privileged  communication. 
These  cases  are  referred  to  for  the  purpose  of 
showing  that  a  communication  to  a  sharehold- 
er of  a  corporation  touching  matters  which 
concern  the  corporate  body  are  within  the  rule 
of  privilege,  which  secures  the  immunity  to 
the  official  who  makes  the  publication.  Ohn- 
meiss being  not  only  a  cosurety  with  Rothhola 
upon  the  official  bond  of  Voelker,  but  also  a 
shareholder  in  the  bank,  he  had  the  right  to 
receive  the  information  imparted  to  him  by 
Dunkle,  the  cashier.  The  fact* that  Rothholz's 
name  had  been  taken  from  a  bond  held  by  the 
bank,  and  the  reason  for  removing  it.  was  a  mat- 
ter which  concerned  Ohnmeiss.  As  a  stock- 
holder he  could  justly  have  complained  if  a 
competent  security  had  been  improperly  aor- 
rendered  by  those  who  conducted  the  affain  of 
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the  bank.  It  was  Dot  necessary,  to  justify  the 
communication,  that  it  should  have  been  in 
response  to  an  inquiry  made  by  Ohnmeiss. 

In  Waller  v.  Lock,  45  L.  T.  N.  8.  248,  Jessel, 
M.  B.,  says:  "If  an  answer  is  given  in  the 
discharge  of  a  social  or  moral  duty,  or  if  the 
person  who  gives  it  thinks  it  to  be  so.  that  is 
enough.  It  need  not  even  be  an  answer  to  an 
inquiry,  but  the  communication  may  be  a  vol- 
untary one."    In  my  judgment,  the  circum- 


stances under  which  the  letter  was  written  upon 
which  this  suit  is  based,  repel  the  inference  of 
an  improper  motive  on  the  part  of  defendant, 
and  cast  upon  the  plaintiff  the  burden  of  prov- 
ing malice. 

JNo  evidence  having  been  produced  in  the 
trial  court  to  show  malice  in  the  publication, 
the  non-suit  was  properly  ordered,  and  the 
judgment  below  8?tould  be  affirmed. 


TEXAS  SUPREME  COURT. 


J.  S.  SELLERS,  Appt,, 

V. 

TEXAS  CENTRAL  R.  CO.  etal. 


(. 


.Tex.. 


No  reservation  of  a  rl^ht  to  flood  lands, 

conveyed  by  a  raik-oacl  company,  with  water  of 
I  a  river  backed  up  by  the  faulty  construction  of 
the  embankment  on  which  its  tracks  are  laid,  will 
be  implied  from  the  mere  fact  that  the  convey- 
ance was  made  after  the  embankment  was  fln- 
tehed. 


(June  19, 1891.) 


APPEAL  by  plainliflF  from  a  judgment  of  the 
District  Court  for  Bosque  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
damages  for  injuries  caused  to  plaintiff's  prop- 
erty by  the  backing  up  of  the  water  of  a  river 
on  account  of  the  alleged  faulty  construction 
of  defendant's  railroad  embankment.  Beversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Knight,  Crane  A  Ramsey  for 
appellant. 

Afr,  L.  C.  Alexander  for  appellees. 


Note.— Implied  reaervatUms. 

It  is  now  settled  law  in  England  tbat  a  reserva- 
tion out  of  a  grant  will  not  be  implied  except  in 
case  of  necessity.  Croesley  v.  Ligbtowler,  L.  K.  2 
Oh.  App.  478. 

The  riflrht  to  foul  a  stream  from  dye  works  can- 
not be  reserved  by  implication.    IhM. 

Neither  will  an  easement  of  li^ht  and  air  for  win- 
dows be  so  reserved  on  the  sale  of  a  vacant  lot. 
Wheeldon  v.  Burrows,  L.  R.  12  Ch.  Div.  81;  White  v. 
Bass,  7  Hurlst.  &  N.  722;  Ellis  v.  Manchester  Car- 
rlajre  Co.  L.  R.  2  C.  P.  Div.  18;  Russell  v.  Watts,  L. 
R.  26  Ch.  Div.  659. 

Nor  an  easement  for  the  projection  of  bow-sprits 
of  large  vessels  at  a  dock  over  a  neighboring  coal 
wharf  on  the  sale  of  the  latter.  Suffield  v.  Brown, 
4  De  G.  J.  &  S.  185. 

Of  right  of  way. 

An  implied  reservation  of  a  right  of  way  over 
land  sold  will  be  made  only  in  case  of  strict  and 
absolute  necessity  (Shoemaker  v.  Shoemaker,  11 
Abb.  N.C.  80);  and  not  of  a  way  merely  for  conven- 
ience.   Mitchell  V.  Seipel,  53  Md.  251. 

But  it  may  be  upheld  in  case  of  an  alley  over 
premises  sold  with  a  house  where  it  is  the  only 
means  of  access  to  another  house.  Durel  v.  Bols- 
blanc,  1  La.  Ann.  407. 

And  in  Pennsylvania  the  use  of  an  alley  which 
was  open  and  apparent,  having  a  gate  set  up,  was 
held  to  be  reserved  though  not  strictly  a  way  of 
necessity.    Cannon  v.  Boyd,  73  Pa.  179. 

An  express  reservation  of  an  archway  on  the  sale 
of  a  house  was  held  to  imply  a  reservation  of  the 
use  of  a  passageway  under  it  to  reach  a  stable  in 
the  rear.    Davies  v.  Sears,  L.  R.  7  Eq.  Cas.  427. 

On  the  other  hand,  a  right  of  way  of  necessity  is 
not  reserved  where  the  grantor  expressly  releases 
an  existing  right  of  way  although  his  land  is  thus 
left  entirely  shut  in  from  the  public  road.  Rich- 
ards v.  Attleboro  Branch  R.  Co.  153  Mass.  120. 

These  two  oases  last  referred  to  may  perhaps  be 
considered  as  turning  oa  the  crnstruction  of  the 
contracts  rather  than  on  the  question  of  implied 
reservation. 

()/  stairways  and  haUtoays. 

An  easement  of  evident  necessity  In  stairways 
and  hallways  is  reserved  on  the  sale  of  part  of  a 
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building.  Dillman  v.  Hoffman,  88  Wis.  569;  Thomp- 
son v.  Miner,  30  Iowa,  8H6. 

The  same  rule  applies  where  a  lessee  sublets  the 
first  tloor  of  the  building  so  arranged  that  the  ne- 
cessity of  his  own  use  of  the  stairway,  hall,  etc.,  is 
apparent.    Benedict  v.  Barling  (Wis.)  May  5.1801. 

In  Wisconsin  a  reasonable  necessity  as  distin- 
guished from  an  absolute  necessity  is  sufficient  to 
sustain  an  implied  reservation  of  :the  use  of  stair- 
ways, etc.     Galloway  v.  Bonesteel,  85  Wis.  80. 

But  such  use  of  stairways  is  not  reserved  where 
other  independent  entrances  exist.  Outerbridge  v. 
Phelps,  58  IHow.  Pr.  77;  Schrymser  v.  Phelps,  82 
How.  Pr.  1. 

Of  dam  and  race. 

In  Pennsylvania  the  use  of  'a  dam  and  race  on 
land  sold  for  supplying  with  water  a  mill  retained 
by  the  grantor  was  held  to  be  reserved  by  implica- 
tion.   Selbert  v.  Levan,  8  Pa.  883. 

There  are  exactly  contrary  decisions  in  New  York 
and  Maine.  Burr  v.  Mills,  21  Wend.  290;  Preble  v. 
Reed,  17  Me.  175. 

In  New  Jemey  a  similar  reservation  of  the  use  of 
a  spring  and  an  artificial  conduit  on  land  sold  for 
the  benefit  of  a  paper  mill  on  another  tract  was  up- 
held; the  court,  like  the  courts  of  Pennsylvania, 
seeming  to  extend  the  doctrine  of  implied  reserva- 
tions beyond  cases  of  strict  necessity.  Sesrmour  v. 
Lewis,  13  N.  J.  Eq.  489. 

Of  i«e  of  drain. 

No  implied  reservation  of  the  use  of  a  drain 
which  is  not  apparent  exists  on  the  sale  of  prem- 
ises over  which  it  runs,  at  least  where  another  could 
be  made  at  reasonable  expense,  and  therefore  such 
use  is  not  a  necessity.  Randall  v.  McLaughlio,  10 
Allen,  366;  Carbrey  v.  Willis,  7  Allen,  369;  Butter- 
worth  v.  Crawford,  46  N.  Y.  349;  Scott  v.  Beutel,  23 
Gratt.  1.  Contra,  Pyer  v.  Carter,  1  Hurlst.  &  N. 
916.  But  this  last  case  has  been  completely  over- 
ruled in  the  later  English  cases  cited  at  the  begin- 
ning of  this  note. 

There  is  another  class  of  cases,  not  considered  in 
this  note  which  relate  to  easements,  where  the 
premises  affected  are  sold  simultaneously  to  differ* 
ent  purchasers.  B.  A.  R. 
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Gaines,  </.,  delivered  the  opinion  of  the 
court: 

Appellant  brought  tliis  action  to  recover  of 
the  Texas  Central  Railway  Company,  and  of 
Dillingham  and  Clark,  as  receivers  of  its  prop- 
erty, operating  its  railroad,  damages  for  the 
destruction  of  a  stock  of  goods  by  an  overflow 
of  the  Bosque  River.  The  overflow  was  al- 
leged to  have  resulted  from  the  negligent  con- 
struction of  the  bed  of  the  railroad  across  the 
valley  of  the  river.  The  defendant  filed  a 
special  answer  to  the  petition,  in  which  it  was 
averred,  in  substance,  that  at  the  time  the  rail- 
road was  constructed  the  Railroad  Company 
owned  the  land  along  the  river  at  the  place  of 
the  embankment,  including  as  a  part  thereof 
the  lot  upon  which  the  plaintiff's  goods  were 
stored  at  the  time  of  the  overflow,  and  that  the 
plaintiff  held  the  lot  * 'under  a  purchaser  from 
said  Company,  who  purchased  the  same  after 
the  erection  of  said  railroad  and  embankment, 
.  .  .  whose  title  was  governed  by  a  convey- 
ance from  said  Company,  containing  a  clause 
;warranting  the  title  to  the  same  against  all 
persons  claiming  or  to  claim  the  same  by. 
through,  or  under  its  assigns  or  successors." 
It  was  also  alleged  that  the  parcel  of  land  so 
conveyed  was  a  lot  in  a  town  which  had  been 
laid  off  by  the  company  prior  to  the  convey- 
ance, and  that  at  the  time  the  Company  sold 
this  lot  it  also  sold  other  lots  in  the  town  to 
other  persons.  The  plaintiff  demurred  to  this 
special  answer,  but  the  demurrer  was  over- 
ruled. The  sufficiency  of  the  answer  is  prac- 
tically the  only  question  presented  by  this  ap- 
peal. The  determination  of  the  appeal  resolves 
itself  into  the  inquiry  whether  in  the  convey- 
ance of  the  lot  by  the  Company  there  was  an 
implied  reservation  of  the  right  to  flood  the ; 
granted  premises  in  case  of  freshets  by  retain- 
ing the  embankment  as  it  then  existed.  The 
questions  of  grant  of  easements  by  implication, 
and  of  implied  reservations  of  easements,  have 
given  rise  to  much  conflict  of  opinion.  A  dis- 
tinction is  generally  recognized  between  an 
implied  erant  and  an  implied  reservation.  It 
is  conceded  to  be  the  settled  law  in  England 
**that,  when  the  owner  of  two  adjoining  lots 
sells  one,  he  does  not  reserve  impliedly  for  the 
benefit  of  the  other  any  easements  except  those 
of  a  strict  necessity;  .  .  .  but  that  he  does 
impliedly  grant  to  the  grantee  all  continuous 
and  apparent  easements  which  are  necessarv 
for  the  reasonable  use  of  the  property  granted, 
and  which  have  been  or  are  at  the  time  of  the 
grant  used  by  the  owner  of  the  entirety  for  the 
benefit  of  the  part  granted."  Washb.  Easem. 
4th  ed.  p.  105. 

The  reason  for  denying  a  reservation  by 
implication  is  that  to  permit  it  would  be  to 
allow  the  grantor  to  derogate  from  the  grant. 
Many  of  the  American  courts  of  the  highest 
authority  adhere  to  the  English  doctrine  as  to 
implied  reservations,  though  there  are  others 
which  lay  down  a  rule  more  favorable  to  the 
grantor. '  The  Supreme  Court  of  Maine  has 
decided  that  "where  the  owner  of  land  flowed 
by  a  mill  dam  sells  the  mill  and  dam,  and  re- 
tains the  land,  the  right  to  flow  the  land  to  the 
extent  it  was  then  flowed  without  payment  of 
damages  passes  by  the  grant;  but  where  the 
owner  sells  the  land  flowed,  and  retains  the 
mill  and  dam  without  reserving  the  right  to 
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flow,  he  is  not  protected  from  the  payment  of 
damages."  Preble  v.  Reed,  17  Me.  169;  Burr 
V.  Mill9,  21  Wend.  289;  Goddard,  Easem.  124; 
Washb.  Easem.  4th  ed.  54;  Gould,  Waters,  S^ 
354 

Even  those  courts  which  hold  that  a  reserva- 
tion of  an  easement  may  be  implied  beyond  strict 
necessity  restrict  the  rule  to  such  easements  as 
are  *'apporent  and  continuous."  An  apparent 
easement  is  one  which  is  obvious.  Applying 
that  rule  to  the  facts  of  this  case,  can  it  be 
said  that  it  obviousljr  appeared  to  the  pur- 
chaser that  the  lot  which  was  sold  was  flooded 
by  the  embankment?  The  embankment  itself 
was  doubtless  obvious  enough.  But  it  would 
seem  to  us  that  the  purchaser  might  have 
reasonably  presumed  that  the  Company  bad 
availed  itself  of  competent  engineering' skill, 
and  had  so  constructed  its  works  as  not  to  im- 
pede the  natural  flow  of  the  water.  Under 
such  circumstances,  we  think  it  should  not  be 
held  that  the  company,  by  mere  implication, 
reserved  a  right  to  flow  the  land  without  pay- 
ing damages  therefor.  There  is  much  that 
commends  them  to  favorable  consideration  in 
the  remarks  upon  the  question  of  Chief  Justice 
Ryan,  of  the  Supreme  Court  of  Wisconsin: 
*  'We  may  say,  however,  in  passing,  that  it  is 
always  safest  to  lot  written  contracts  speak  for 
themselves.  This  rule  is  often  relaxed  with 
doubtful  expediency.  Parties  ought  to  make 
their  own  contracts  complete.  Alienations  of 
land  are,  or  ought  to  be,  grave  and  deliberate 
transactions.  Every  conveyance  should  con- 
tain 'the  certainty  of  the  thing  granted  to  the 
full  extent  of  the  grant.'  wnat  may  be  ex- 
pressed enlarging  or  restricting  the  grant  in 
particular  cases  should  not  be  left  to  implica- 
tion. It  is  often  difficult,  as  the  cases  show, 
to  determine  what  shall  be  implied  in  convey- 
ances by  way  of  grant  or  reservation  of  ease- 
ment; what  parties  who  might  have  spoken 
shall  be  held  to  intend  by  their  silence;  and, 
l)ecause  'a  deed  shall  be  construed  most  strong- 
ly against  the  grantor,*  this  view  applies  wiUi 
great  force  against  implied  reservations  in  the 
servient  estate  conveyed  bv  the  owner  of  the 
dominant  estate.  Indeecf,  it  is  remarkable 
that  the  doctrine  of  implied  grant  of  easement 
in  the  land  of  the  grantor  once  rested  very 
much  on  the  principle  that  the  grantor  should 
not  be  heai-d  to  derogate  from  his  grant  {Ifov- 
ton  V.  Frearaon,  8  T.  R.  50);  and  yet  the  same 
doctrine  has  been  extended  to  implied  reser- 
vations to  the  grantor  in  what  he  conveys,  in 
direct  derogation  of  his  grant.  On  principle, 
therefore,  we  should  be  disinclined  to  en- 
large or  limit  estates  granted  by  implication  of 
law,  further  than  a  general  current  of  decisions 
might  oblige  us."  Dillman  v.  Hoffman^  38 
Wis.  578.  We  think  there  was  no  implied  res- 
ervation in  this  case,  and  that  the  demurrer 
to  the  answer  should  have  been  sustained. 
The  defendant  receivers  put  in  a  demurrer  to 
the  petition,  which  was  overruled  by  the  court. 
The  appellees  have  filed  no  cross-assignments 
of  error,  and  the  question  of  their  liability  is 
not  before  the  court.  The  counsel  for  appel- 
lees admit  this. 

For  the  error  of  the  court  In  sustaining  the 
demurrer  to  the  special  answer,  the  judgment 
is  reversed,  and  the  cause  remanded. 
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A.  H.  ALSTON  etal.,  Appts., 

V, 

STATE  OF  ALABAMA. 
(fleAla.124.) 

1.  The  addition  to  the  name  of  the  de- 
positor in  an  account  with  a  bank  of  the 
words  "Judge  of  probate,  license  money,"  is  not 
alone  sufficient  to  make  deposits  on  such  account 
speclaL 

8.  A  judge  of  probate  cannot  relieve 
Mmnelf  fi-om  the  dnty  imposed  upon 
him  by  law  of  turning  over  to  the 
State  all  moneys  received  by  him  as  license 
fees.by  showlncr  that  it  had  been  lost  by  the  fail- 
ure of  a  bank  in  which  he  had  deposited  it  in 
good  faith  at  a  time  when  it  enjoyed  the  confi- 
dence of  the  business  world,  where  the  deposits 
made  were  general  ones,  since  he  had  no  right  to 
make  such  deposit  under  the  Code  provision  that 
he  could  not  use  (the  money  himself  or  permit 
anyone  else  to  use  It. 

(June  25, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Barbour  County 
in  favor  of  plaintiff  in  an  action  on  the  official 
bond  of  defendant,  Alston,  to  recover  the 
amount  of  license  money  which  he  bad  re 
ceived  and  neglected  to  turn  over  to  the  State. 
AJirmed. 

The  facts  suificiently  appear  in  the  opinion. 

Messrs.  Lawrence  H.  Lee  and  Peach 
ft  Evans  for  appellants. 

Mr,  William  L.  Martin,  Aity.-Qen.,  for 
the  State: 

A  credit  given  for  the  amount  of  a  check  by 
the  bank  upon  which  it  is  drawn  is  equivalent 
to  and  will  be  treated  as  a  payment  of  the ' 
check.     It  is  the  same  as  if  the  money  had  | 
been  paid  over  the  counter  on  the  check  and  ' 
then  immediately  paid  back  to  the  account  of 
the  depositor. 

Morse,  Banks  &  Banking,  §^  461,  569; 
(Hty  Nat,  Bank  of  Selina  v.  Burns,  68  Ala. 
267;  Oddie  v.  National  City  Bank,  46  N.  Y. 
735.  6  Am.  Rep.  160. 

Whether  the  deposit  here  in  question  was 
general  or  special  is  immaterial.  The  bank  is 
boaod  to  exercise  ordinary  care  and  no  more 
in  keeping  a  special  deposit. 

Morse,  Banks  &  Banking.  §g  188.  194. 

A  deposit  is  general  unless  expressly  made 
special. 

Morse,  Banks  &  Banking,  §  186. 

A  general  deposit  is  in  legal  effect  a  loan  by 
the  depositor  to  the  bank,  the  title  to  the 
money  passing  to  the  bank. 

MoTse,  Banks  &  Banking,  §  289. 

The  statutes  of  Alabama,  construed  on  prin- 
ciple of  public  policy,  exact  of  officers 
charged  with  collecting,  keeping,  and  paying 
over  the  public  revenue,  the  highest  care, 
vigilance,  and  diligence  known  to  the  law.  such 
as  a  very  prudent  and  cautious  man  exercises 
in  respect  to  the  most  important  matters. 

StaU  V.  HavBion,  78  Ala.  576. 

There  is  no  statute  in  Alabama  authorizing 
pablic  officers  to  deposit  public  funds  in  bank; 
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hence  the  deposit  in  this  case  was  an  unau- 
thorized conversion  of  the  State's  money. 

Code  1886,  §§  3803,  3806. 

A  public  officer  is  not  discharged  from  lia-^ 
bility  for  public  funds  deposited  by  him  in 
bank  without  legislative  authority,  and  which 
are  lost  by  reason  of  the  failure  of  the  bank. 

State  V.  F&irell,  67  Mo.  935,  29  Am.  Rep. 
512;  State  v.  Moore,  74  Mo.  418,  41  Am.  Rep. 
322;  Ijfweinj  v.  Polk  County,  51  Iowa,  50,  33 
Am.  Rep.  114;  Wai^  v.  Colfax  Co.  School 
Dist.  No,  16,  10  Neb.  293.  35  Am.  Rep.  477; 
Inglis  V.  State,  61  Ind.  212;  Wilson  v.  Wichita 
County,  67  Tex.  647;  Hawns  v.  Lathene,  75 
N.  C.  505;  United  States  v.  Freeman,  1  Woodb. 
&  M.  45;  Mechem,  Pub.  Off.  §  912;  Murphy, 
Off  Bonds.  8  200. 

York  County  v.  Watson,  15  8.  C.  1,  40  Am. 
Rep.  675,  which  holds  to  the  contrary  view, 
seems  to  stand  alone. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

In  such  cases  as  the  law  prescribes  a  state  or 
county  license  to  engage  in  or  carry  on  any 
business,  or  to  do  any  act,  the  amount  requir- 
ed for  such  license  must  be  paid  to  the  probate 
judge  of  the  county  in  which  it  is  proposed  to 
engage  in  or  carry  on  such  business  or  to  do 
such  act.  The  money  so  paid  for  licenses  be- 
ing part  of  the  revenue  of  the  State  or  county, 
as  the  case  may  be,  and  received  by  the  pro- 
bate judge  in  his  official  capacity,  he  is  pro- 
hibited, under  criminal  penalties,  from  know- 
ingly converting  or  applying  any  of  it  to  his 
own  use,  or  to  the  use  of"  any  other  person,  or 
permitting  another  to  use  any  of  it;  and  he 
must,  on  the  last  day  of  each  quarter,  pay  to 
the  state  treasurer  the  money  received  by  him 
for  such  licenses  belonging  to  the  State,  and 
to  the  county  treasurer  the  money  received  by 
him  for  such  licenses  belonging  to  the  county, 
less  the  amount  of  the  commissions  allowed  to 
him  by  law.  Code  1886,  §^  632,  633,  3803, 
3805.  The  plain  statutory  requirements  here 
referred  to  exert  a  controlling  influence  in  the 
determination  of  the  question  presented  in  this 
case  by  the  contention  that  the  failure  of  the 
defendant  Alston  to  pay  to  the  State  certain  li- 
cense money,  which  he  collected,  and  with 
which  he  is  chargeable  as  probate  judge, 
should  be  excused  on  the  ground  that  said  li- 
cense money  has  been  lost  by  reason  of  the 
failure  of  a  bank  in  which  it  had  been  deposit- 
ed, at  a  time  when  said  bank  enjoyed  the  con- 
fidence and  esteem  of  the  business  world,  and 
of  the  embarrassment  of  which  said  Alston  had 
no  reason  to  know  or  suspect  until  after  the 
failure  was  publicly  announced.  Can  this  ex- 
cuse avail  as  a  defense  to  the  suit  of  the  State 
to  recover  the  amount  of  its  license  money  so 
lost?  This  inquiry  involves  the  question  of 
right  of  the  probate  judge  to  make  the  deposit 
as  he  did.  Alston,  as  probate  judge,  accepted 
payment  of  the  license  money  in  the  check  of 
the  licensee,  made  payable  '*to  county  and 
State  of  Ala.,  or  bearer."  This  check  Alston 
presented  to  the  bank,  and  had  the  amount 
thereof  put  to  his  credit  on  an  account  entered 
on  the  books  of  the  bank  with  "A.  H.  Alston, 
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Judge  of  Probate,  License  Money."  Deposits 
made  with  bankers  are  either  general  or  spe- 
cial. In  the  case  of  a  special  deposit,  the 
bank  merely  assumes  the  charge  or  custody  of 
property,  without  authority  to  use  it,  and  the 
depositor  is  entitled  to  receive  back  the  identi- 
cal money  or  thing  deposited.  In  such  case, 
the  right  of  properly  remains  in  the  depositor, 
and,  if  the  deposit  is  of  money,  the  bank  may 
not  mingle  it  with  its  own  funds.  The  rela- 
tion created  is  that  of  bailor  and  bailee,  and  not 
that  of  creditor  and  debtor.  Bayden  v.  Bank 
of  Cape  Fear,  66  N.  C.  13;  Dawson  v.  Beal  Es 
tate  Bank,  5  Ark.  397;  Lowry  v.  Polk  County, 
51  Iowa,  50;  2  Am.  &Eng.  Encyclop.  Law,  93; 
1  Morse,  Banks  &  Banking,  §  183  et  seq. 

When  a  money  deposit  is  made,  it  is  to  be 
regarded  as  a  general  deposit,  unless  there  is 
evidence  to  show  that  it  was  the  bank's  duty, 
by  agreement,  express  or  clearly  implied,  to 
keep  it  separate  and  apart  from  its  own  funds, 
and  to  return  that  identical  money  to  the  de- 
]wsitor.  Money  received  by  a  bank  on  general 
deposit  becomes  the  property  of  the  bank,  and 
can  be  loaned  or  otherwise  used  by  it,  as  other 
moneys  belonging  to  it.  The  bank  becomes 
the  debtor  of  the  depositor,  and  its  obligation 
is  satisfied  by  honoring  the  depositor's  checks 
to  the  amount  of  his  deposit.  The  depositor's 
claim  is  a  mere  chose  in  action  for  so  much 
money.  He  becomes  a  creditor  of  the  bank. 
Bank  of  the  Republic  v.  Millard,  77  U.  S. 
10  Wall.  152,  19  L.  ed.  897;  2  Am.  «&-.  Eng. 
Encyclop.  Law,  93.  94. 

The  words,  **  judge  of  probate,  license  mon- 
ey," annexed  to  the  name  of  the  depositor, 
served  to  distinguish  that  particular  account, 
and  to  keep  it  separate  from  other  dealings  he 
might  have  with  the  bank.  Moneys  deposited 
on  an  account  kept  in  that  form  would  be  more 
readily  traced,  and  the  bank,  perhaps,  would 
be  chargeable  with  notice  of  the  source  from 
which  the  depositor  derived  funds  which  he 
directed  to  be  credited  to  him  in  that  way. 
But  the  addition  of  the  words  referred  to  would 
not  operate  to  change  the  character  of  the  de 
posit  from  a  general  to  a  special  one.  There 
is  nothing  to  indicate  that  the  amount  charged 
against  itself  by  the  bank  on  this  account  was 
kept  separate  or  unmingled  with  its  own  prop- 
erly. The  contrary  appears.  Manifestly,  the 
bank  did  not  undertake  to  become  the  bailee 
of  that  license  money.  The  effect  of  the  trans- 
action was  simply  to  substitute  one  person  to 
another's  position,  as  a  creditor  of  the  bank,  to 
the  amount  of  the  check  deposited.  The  maker 
of  the  check  had  no  property  in  the  funds  of  the 
bank  by  virtue  of  his  account  therewith.  The 
entry  of  the  amoimt  of  the  check  on  Alston's 
account  was  but  a  shifting  of  the  bank's  lia- 
bility. So  far  as  Alston 'was  concerned,  the 
bank,  by  accepting  the  deposit,  merely  became 
his  debtor,  and  assumed  the  obligation  to  honor 
his  checks  to  the  amount  so  credited  to  him. 
Havens  v.  Lathene,  75  N.  C.  505;  McLain  v. 
Wallace,  103  Ind.  562,  8  West.  Rep.  359;  1 
Morse,  Banks  &  Banking,  3d  ed.  §  18o;  2 
Morse,  Banks  &  Banking,  3d  ed.  §  604. 

The  money  of  the  State  was  thus  turned 
over  to  the  bank  on  general  deposit,  and  be- 
came a  part  of  its  funds,  and  subject  to  its  use. 
as  any  other  of  its  property.  This  use  of  the 
public  money  by  the  probate  judge  was  without 
13  L.  R.  A. 


warrant  of  law.  He  had  no  right  to  convert  it 
to  his  own  use.  or  permit  anyone  else  to  use  it. 
The  deposit  was  oi  like  effect  as  a  loan  of  the 
money.  It  was  an  unauthorized  use  thereof. 
The  probate  judge  by  that  act  voluntarily  re 
linquished  his  custody  and  control  of  this 
public  fund,  so  that  he  could  not  reclaim  it. 
When  the  State  demands  it,  his  answer  is  that 
he  no  longer  has  it,  but  has  a  claim  for  the 
amount  thereof  against  an  insolvent  bank. 
In  view  of  the  statutory  provisions  above  re- 
ferred to,  we  think  that  this  answer  is  wholly 
insufficient  as  a  defense.  The  effect  of  the 
Statute  is  to  make  the  probate  judge  the  cus 
todian  of  that  money,  and  to  prohibit  him 
from  permitting  another  to  use  it.  Whether 
or  not  it  would  have  been  wise  to  authorize  the 
deposit  of  the  public  funds  in  banks  of  reputed 
solvency  was  a  matter  for  legislative  determi- 
nation. The  Legislature  has  prohibited  any 
such  disposition  of  public  moneys  as  is  effected 
by  a  general  deposit  thereof  m  bank.  The 
courts  cannot  recognize  as  legitimate  and  ex- 
cusable that  which  the  statutes  have  forbidden. 
They  are  without  power  to  dispense  with  the 
requirements  of  the  Statute,  though  it  may  be 
apparent  that  the  defendant  did  not  knowingly 
violate  the  law;  that,  in  making  the  deposit, 
he  was  actinc:  under  a  generally  prevailing 
misapprehension  that  such  disposition  of  pub- 
lic moneys  was  authorized;  and  that  he  may 
have  honestly  thought  that  it  was  the  safest 
and  most  prudent  thing  to  do,  under  the  cir- 
cumstances, until  the  arrival  of  the  time  w^hen 
he  was  recjuired  to  make  payment  to  the  State. 
The  deposit  itself  having  been  unlawful,  a  vio- 
lation of  an  official  duty,  and  a  breach  of  the 
condition  of  the  bond,  a  defense  which  neces- 
sarily involves  reliance  upon  that  act  as  valid 
and  authorized  must  unavoidably  fail.  Ijoxirry 
v.  Polk  County,  51  Iowa,  50;  Ward  v.  Colfasr 
Co.  School  Ih'st.  No,  16,  10  Neb.  294. 

It  would  be  outside  of  the  issues  in  this  case 
to  undertake  to  specify  what  would  be  regarded 
as  a  discharge  by  an  officer  intrusted  with 
public  money  of  the  duty  to  keep  it  safely  un- 
til he  is  required  to  pay  it  over.  In  the  case 
of  State  V.  HovstoUy  78  Ala.  576.  the  defense 
that  certain  tax  money  which  had  not  been 

Said  over  was  taken  from  the  collector's  person 
y  a  robbery  was  set  up  in  a  suit  on  the  tax 
collector's  fiond.  The  court  there  stat^  Ihe 
elements  essential  to  the  validity  of  that  de- 
fense. Clopton,  J,,  delivering  the  opinion, 
said:  •'  If,  having  observed  the  highest  care, 
vigilance,  and  diligence  to  prevent  loss,  the 
collector  is  robbed  of  money  belonging  to  the 
State  by  irresistible  force,  it  constitutes  a  valid 
defense  to  an  action  on  his  bond  for  the  re- 
covery of  such  money.  We  say,  '  money  be- 
longing to  the  State;'  for,  if  it  appears  that  the 
specific  funds  received  by  the  collector  have 
been  used  or  changed  for  any  unauthorized 
purpose,  he  becomes  eo  instanti  a  debtor,  and 
he  and  his  sureties  are  bound  to  absolute  pay 
ment,  as  for  a  debt.  In  such  case,  subsequent 
robbery  of  money,  substituted  for  the  amount 
misused,  is  no  defense.  The  robbery  must  be 
of  money,  the  property  of  the  State." 

In  the  present  case,  as  has  been  shown,  the 
absolute  liability,  as  for  a  debt,  was  fixed  iipoB 
the  probate  judge  and  the  sureties  on  his  bond 
by  the  unauthoHzed  deposit  in  bank;  so  that 
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DO  question  is  presented  as  to  what  the  liability 
would  have  been  if  the  probate  judge  had  not 
voluntarily  relinquished  his  custody  of  that 
license  money.  In  the  absence  of  any  specific 
regulation  as  to  the  mode  or  place  of  keeping 
public  funds,  it  would  seem  that  the  question 
as  to  whether  or  not  the  custody-  over  them 
has  been  maintained  with  the  highest  degree 
of  care,  vigilance  and  diligence  known  to  the 
law  would  depend,  in    a  measure,  upon  the 


particular  situation  of  the  officer  charged  with 
the  preservation  thereof,  and  upon  the  existence 
of  means  available  to  him  of  providing  a  place 
of  safe  keeping.  This  decision  does  not  in- 
volve the  assertion  that  the  security  afforded 
by  bank  vaults  may  not  in  any  case  be  availed 
of  by  an  officer  intrusted  witi  the  custody  of 
pubhc  moneys. 
Affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


H.  W.  PICKETT,  Admr.,  etc.,  of  John  W 

Moore,  Deceased, 

V. 

PACIFIC   MUTUAL    LIFE   INSURANCE 

CO.  of  California,  Appt. 


(- 
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1.  Death  fi?om  asphyxia,  occasioned  by 
deadly  §^aa  in  a  shallow  well,  into  which  one 
desoeads  to  fix  a  pump,  is  caused  by  external, 
violent  and  accidental  means. 

2.  *'  Inhalatioii  of  gras,"  causing^  death, 
within  the  meauinff  of  a  clause  exempting  an 
insurer  from  liability,  does  not  include  the  invol- 
untary inhaling:  of  deadly  gas  in  a  well  where  its 
presence  is  unsuspected. 

(October  5,  1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Warren 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  accident  insurance.    Affirmed. 

The  material  portions  of  the  policy  on  which 
this  suit  was  brought  are  as  follows: 

"The  Pacific  Mutual  Life  Insurance  Com- 
pany of  California,  in  consideration  of  the 
warranties  in  the  application  for  this  insurance, 
and  the  stipulations  herein  contained,  .  .  . 
does  hereby  insure  John  W.  Moore,  by  occu- 
pation, profession  or  employment  a  contractor 
and  driller,  ...  in  the  principal  sum  of  five 
thousand  dollars,  for  the  term  of  twelve  months, 
ending  on  the  fourth  day  of  June,  eighteen  hun- 
dred and  ninety,  at  twelve  o'clock  noon.  The 
said  sum  to  be  paid  to  the  legal  representative  of 
the  insured,  after  due  notice  and  satisfactory 
proof  that  the  insured  has,  during  the  continu- 
ance of  this  policy,  sustained  such  violent  and 
accidental  injuries  as  shall  externally  be  visible 
upon  his  person,  and  which  alone  shall  have 
caused  his  death  within  ninety  days  of  the  date 
of  such  accident.  .  .  .  Except  that  if  injured 
in  any  occupation  or  exposure  classed  by  the 
company  as  more  hazardous  than  here  speci- 
fied, then  the  insurance  and  weekly  indemnity 
shall  be  for  such  amounts  as  the  premium  paid 
will  purchase  at  the  rates  fixed  by  this  com- 
pany for  such  increased  hazard." 

On  the  back  of  the  policy,  and  made  a  part 


thereof  by  agreement,  were  the  following  con  ' 
ditions: 

"  The  insured  agrees  to  use  due  diligence  for 
personal  safety  and  protection.  .  .  . 

"This  insurance  shall  not  cover  disappear- 
ances, nor  injuries  of  which  there  is  no  visible 
external  mark  upon  the  body  of  the  insured; 
nor  death  or  injury  resulting  from  or  attribu- 
table partially  or  wholly  to  any  of  the  follow- 
ing causes:  .  .  .  taking  of  poison,  contact  with 
poisonous  substances,  inhalation  of  gas.  ..." 

Further  facts  appear  in  the  opinion. 

Mesi^s.  D.  I.  Ball  and  C.  C.  Thompson, 
for  appellant: 

It  cannot  be  contended  that  the  clause  "iu- 
halation  of  gas"  should  be  limited  to  a  volun- 
tary and  conscious  "inhalation  of  ga^,"  be- 
cause, (1)  it  is  not  so  written  in  the  policy,— if 
so  intended,  the  word  "involuntary"  would 
have  been  expressed  in  this  list  of  the  classes 
of  injuries  to  which  the  policy  does  not  apply, 
instead  of  being  left  to  be  understood;  (2)  this 
court  has  adjudicated  that  these  exceptions 
apply  to  the  involuntary  as  well  as  voluntary 
acts  of  the  insured. 

Pollock  V.  UniUd  States  Mut.  Ace.  As9o.  102 
Pa.  230. 

The  policy  provides  that  its  amount  shall  be 
paid  after  due  notice  and  satisfactory  proof 
that  the  insured  hasJ,  during  the  contmuance 
of  this  policy,  sustained  such  violent  and  acci- 
dental injuries  as  shall  externally  be  visible 
upon  his  person,  and  which  alone  shall  have 
caused  his  death.  There  is  no  pretense  of  any 
evidence  of  violent  and  accidental  injuries  ex- , 
ternally  visible  upon  the  person  of  Mr.  Moore; 
and  therefore,  under  the  foregoing  provision 
of  this  policy,  the  plaintiff  is  not  entitled  to 
recover. 

This  distinguishes  the  case  from  MaUory  v. 
Travelers  Ins.  Co.  47  N.  Y.  52;  Paul  v.  Tra^ 
elers  Ins.  Co.  3  L.  R.  A.  343,  112  N.  Y.  477; 
and  McOlincJiey  v.  Fidelity  <fe  C.  Co.  6  New 
Eng.  Rep.  450,  80  Me.  251 . 

Messrs.  Noyes  &  Hinckley  and  Brown, 
Stone  A  Rice,  for  appellee: 

The  contention  of  the  defendant  that  in  a 
case  like  this,  or  in  those  cases  of  accidental 
injury  causing  immediate  death,  resulting  from 
drowning,  suffocation,  choking,  all  cases  of 
asphyxia,  lightning,  electricity,  or  in  any  case 
of  death  from  violent  external  means,  it  be- 


'SOTK.— Insurance :  death  from  inhalina  gas.        I 

In  exact  conflict  with  the  above  case,  and  with  I 

the  leadln^r  case  of  Paul  v.  Travelers  Ins.  Co.  3  L.  i 

tt.  A.  448, 112  N.  y.  472,  which  this  case  follows,  is  the  I 
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case  of  Richardson  v.  Travelers  Ins.  Co.,46  Fed.  Rep . 
843,  which^,hold8  that  death  by  Inhaling  illumlnatingr 
gas  in  a  sleeptngr  room  is  within  an  exemption  as  to 
liability  for  death  from  "Inhaling  gas."    B.  A.  R. 
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comes  necessary  to  show  more  than  the  body 
of  the  deceased,  is  repugnant  to  common  sense 
and  unreasonable. 

See  Mallmi  v.  Trat^Urs  Ins,  Co.  47  N.  Y.  52. 

This  provision  of  the  policy  as  to  external 
injuries  has  received^  consideration  and  con- 
struction in  a  long  line  of  cases,  beginning  in 
the  highest  English  courts  and  followed  in  the 
United  States  and  state  courts  of  this  country. 

See  Trew  v.  Railway  Pass.  Ass^ir.  Co.  5 
Hurlst.  &  N.  211;  Winspear  v.  Accident  Lis. 
Co.  L.  R.  6  Q.  B.  Div.  42,  29  Moak,  Eng.  Rep. 
488;  Accident  Ins.  Co.  of  North  America  v. 
Crandal,  126  U.  S.  532,  86  L.  ed.  742;  United 
States  Mvt.  Ace.  Asso.  v.  Netcman,  84  Va.  52; 
Paul  V.  Travelers  Ins.  Co.  8  L.  R.  A.  443,  112 
N.  Y.  472,  45  Hun,  318;  Bacon  v.  United  States 
Mat.  Ace.  Asso.  9  L.  R.  A.  617, 123  N.  Y.  364; 
McGlinehey  v.  Fidelity  d  C.  Co.  6  New  Eng. 
Rep.  456,  86  Me.  251;  Efigenherger  v.  Guaran- 
tee Mut.  Ace.  Asso.  41  Fed.  Rep.  172. 

Sterrett,  J.,  delivered  the  opinion  of  the 
court: 

The  undisputed  facts,  upon  which  the  jury 
in  this  case  was  instructed  to  find  for  the  plain- 
tiff the  full  amount  of  his  claim,  are  briefly  as 
follows:  On  June  4, 1889,  the  plaintiff's  intes- 
tate, John  W.  Moore,  received  and  paid  for  the 
policy  of  insurance  on  which  this  suit  was 
brought,  a  copy  of  which  will  be  found  in  the 
record.  Returning  to  his  boarding  house,  same 
evening,  he  informed  his  landlady  that  he  had 
no  dinner,  and  requested  that  his  supper  be 
prepared .  He  then  went  to  the  well  in  the  open 
yard  for  a  drink  and  finding  that  the  pump  re- 
quired priming  with  water,  he  remarked  that 
he  would  fix  it,  so  as  to  obviate  that  difficulty 
in  the  future.  After  procuring  a  hatchet,  and 
removing  planks  from  the  opening  at  the  top, 
he  descended  into  the  dug-out  portion  of  the 
well,  which  was  four  or  five  feet  wide  and  only 
ten  or  twelve  feet  deep,  for  the  purpose  of 
closing  a  small  opening  m  the  iron  pipe,  about 
midway  down.  A  few  minutes  later  his  life- 
less remains  were  found  at  the  bottom  of  the 
well.  He  died  from  asphyxia,  or  suffocation, 
due  to  the  accidental  and  unconscious  inhala- 
tion of  carbonic  acid  or  other  deadly  gas  that 
had  unexpectedly  accumulated  in  the  dug  out 
portion  of  the  shallow  well.  The  well,  with 
which  d(  ceased  was  familar,  and  in  which  he 
had  been  shortly  before,  was  one  of  those 
known  as  a  "driven  well,"  made  by  driving  an 
iron  pipe  into  the  ground  to  the  depth,  in  this 
case,  of  about  forty  feet.  For  the  distance 
of  about  ten  or  twelve  feet  from  the  top  the 
earth  around  the  iron  pipe  was  dug  out  so  as 
to  form,  as  above  stated,  an  open  well,  of 
about  four  or  five  feet  in  diameter,  in  which 
there  was  litlle  or  no  water.  The  top  of  the  well 
was  covered  with  plank.  The  deceased  was  a 
strong,  healthy  man.  His  sudden  and  wholly 
unexpected  death,  under  the  circumstances 
above  stated,  and  within  a  few  hours  after  be 
had  procured  the  policy  of  insurance,  undoubt- 
edly resulted  from  external,  violent,  and  acci- 
dental injuries  or  means,  and  without  any  con- 
scious or  voluntary  act  on  his  part.  There 
was  no  evidence,  nor  was  it  even  suggested, 
that  he  had  committed  suicide,  or  that  ne  was 
wan  tin":  in  reasonable  care,  or  that  he  volun- 
tarily exposed  himself  to  danger.  In  describ- 
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ing  the  condition  in  which  he  found  the  body 
of  deceased  the  physician  who  made  the  post 
mortem  examination  testified:  *'The  surface 
of  the  body  was  of  a  livid  bluish  color.  The 
lips  and  tongue  were  blue,  the  right  side  of  the 
head  was  partially  distended  with  dark  blood. 
The  left  side  was  nearly  empty.  The  lungs 
contained  more  blood  than  they  would  undei 
different  circumstances.  They  were  somewhat 
congested.  The  pulmonary  arteries  were  dis- 
tended with  blood.  The  liver  was  slightly 
congested,  and  also  the  kidnevs.  There  was, 
however,  no  disease  of  the  kianeys,  no  disease 
of  any  of  the  internal  organs.  .  .  .  His  death 
was  caused  by  asphyxia,  due  to  the  inhalation 
of  gas. "  If  the  latter  undisputed  and  undoubt- 
edly correct  conclusion  of  fact  needed  any  con- 
firmation, it  may  be  found  in  the  testimony 
as  to  the  effect  of  the  same  noxious  gas  on 
those  who  went  to  the  relief  of  the  deceased, 
and  assisted  in  removing  his  remains  from  the 
well.  It  shows  how  narrowly  they  escaped  a 
similar  violent  and  accidental  death.  The  no- 
tice and  proofs  of  death  were  full  and  com- 
plete. Their  sufl3ciency  was  not  even  ques- 
tioned. 

In  view  of  the  undisputed  facts,  of  which 
the  above  is  an  outline,  the  learned  president 
of  the  common  pleas  refused  to  afiirm  defend- 
ant's points  for  charge,  some  of  which  are 
predicated  of  the  foregoing  facts,  and  instructed 
the  jury  that  upon  the  undisputed  facts  before 
them  the  plaintiff  was  entitled  to  recover;  and 
there  was  accordingly  a  verdict  and  judgment 
in  his  favor.  This  action  of  the  court  in  re- 
fusing defendant's  points  and  instructing  the 
jury  m  plaintiff's  favor  are  the  subjects  of 
complaint  in  the  several  specifications  of 
error.  The  first  and  main  point  was  as  fol- 
lows: *'  The  clause  in  the  policy  of  insurance 
sued  on,  to  wit:  'This  insurance  shall  not 
cover  .  .  .  death  or  injury  resulting  from  or 
attributable  partially  or  wholly  to  .  .  .  inhala- 
tion of  gas,' — applies  to  the  case  of  death  re- 
sulting from  asphyxia  caused  by  inhaling  gas 
accumulated  at  the  bottom  of  the  well."  This, 
in  connection  with  the  remaining  seven  points, 
was  rightly  refused.  According  to  the  undis- 
puted facts  above  referred  to,  the  death  of  the 
insured  was  caused  by  external,  violent,  and 
accidental  means,  and  without  any  conscious 
or  voluntary  act  on  his  part.  No  one  know- 
ing, as  he  did,  the  shallowness  of  the  dug-out 
portion  of  the  well,  would  ever  suspect  the 
presence  of  noxious  gas  therein.  Doubtless  he 
never  for  a  moment  contemplated  the  slightest 
danger.  His  death  was  purely  accidental; 
quite  as  much  so  as  if  he  had  been  suddenly 
and  unexpectedlv  ingulfed  in  water,  and 
drowned.  The  deadly  but  invisible  gas  by 
which  he  was  unconsciously  and  accidentally 
enveloped  was  undoubtedly  the  external  and 
violent  cause  of  his  injury  and  death.  Ac- 
cording to  the  physician's  testimony,  above 
quoted,  its  violent  effect  upon  the  vital  organs 
of  the  deceased  was  plainly  visible  at  the  time 
of  the  post  mortem  examination.  As  was  well 
said  in  Panl  v.  Travelers  Ins.  Co.,  112  N.  Y. 
472,  3  L.  R.  A.  448  (which  in  principle  rules 
this  case):  "As  to  the  point  raised  by  appel- 
lant, that  the  death  was  not  caused  by  external 
and  violent  means,  within  the  meaning  of  the 
policy,  we  think  it  a  sufficient  answer  that  the 
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gaa  Id  the  atmosphere,  as  an  external  cause, 
was  a  violent  agency,  in  the  sense  that  it 
worked  upon  the  intestate  so  as  to  cause  his 
death.  That  a  death  is  the  result  of  accident, 
or  is  unnatural,  imports  an  external  and  violent 
agency  as  the  cause."  In  that  case  the  policy 
on  which  suit  was  brought  provided  that  the 
insurance  should  not  extend  to  death  caused 
**by  inhaling  gas."  It  appeared  that  the  in- 
sured was  found  dead  in  bed.  Gas  bad  escaped 
in  the  room,  and  death  was  caused  by  breath- 
ing the  atmosphere  of  the  room  filled  with  gas. 
It  was  held  that  death  was  not  caused  by  the 
inhaling  of  gas,  within  the  meaning  of  the  pol- 
icy. The  company  relied  upon  the  same  nar- 
row and  technical  defense  that  is  made  by  the 
defendant  in  this  case.  In  an  able  opinion, 
reported  in  45  Hun,  813,  the  learned  judge  of 
the  general  term,  whose  judgment  was  after- 
wards affirmed  by  the  court  of  appeals,  said, 
inter  alia:  **Was  the  death  of  the  intestate 
caused  by  or  through  'external,  violent,  and  ac 
cidental  means,'  within  the  language  of  the  pol- 
icy? .  .  .  We  should  say  the  death  was  due 
to  external  and  violent  means  as  clearlv  as 
drowning.  .  .  .  The  cause  of  death  came  from 
outside  as  surely  as  would  a  rifle  ball,  or  water 
in  the  case  of  drowning.  The  escape  of  gas 
into  the  room  was  violent  in  the  same  sense 
that  would  be  the  flow  of  water  into  a 
wrecked  vessel.  In  either  case,  the  external 
means  constitute  the  cause  which  produces 
death.  It  is  a  violent  death,  produced  by  an 
external  power,  not  natural.  Some  poisons, 
such  as  opium  and  chloral,  produce  no  violent 
action  on  the  human  system.  The  man  who 
dlescends  into  a  well  of  carbonic  acid  gas  is 
killed  with  no  greater  violence,  perhaps,  than 
was  the  intestate.  Yet  in  all  these  cases  the 
result  would  be  called  a  violent  death.  .  .  . 
We  also  think  the  words  'inhaling  of  gas'  were 
used  to  designate  those  common  uses  of  gas  in 
dentistry,  surgery,  etc.  .  .  .  Evidently  an  ex- 
ception from  death  caused  by  a  surgical  opera- 
tion was  not  broad  enough  to  include  the  use 
of  anaesthetics  preparatory  to  the  operation. 
It  contemplated  a  voluntary  and  intelligent  act 
by  the  assured,  not  an  involuntary  and  uncon- 
scious act."  On  this  question,  the  court  of  ap- 
peals, in  affirming  the  decision  of  the  general 
term,  said:  "A  careful  consideration  of  this 
instrument,  and  of  the  scope  and  design  of  its 
provisions,  leads  us  to  the  conclusion  that  ap- 
pellant must  fail  in  its  contention.  ...  In  ex- 
pressing its  intention  not  to  be  liable  for  death 
from  'inhaling  of  gas'  the  company  can  only 
be  undersLooS  to  mean  a  voluntary  ancf  intel- 
ligent act  of  the  insured,  and  not  an  involun- 
tary and  unconscious  act.  Read  in  that  sense,* 
and  in  the  light  of  the  context,  these  words 
must  be  interpreted  as  having  reference  to  medi- 
cal or  surgical  treatment,  in  which  ^.r  vi  Ur- 
mini  would  be  included  the  dentist's  work  or  a 
suicidal  purpose.  Of  course,  the  deceased 
must  have,  in  a  certain  sense,  inhaled  gas;  but, 
in  view  of  the  finding  that  death  was  caused 
by  accidental  means,  the  proper  meaning  of 
the  words  compels,  as  does  the  logic  of  the 
thing,  the  conclusion  that  there  was  not  that 
voluntary  or  conscious  act  necessarily  involved 
in  the  process  of  inhaling.  An  accident  is  the 
happening  of  an  event  without  the  aid  and  the 
design  of  the  person,  and  which  is  unforeseen. 
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...  To  inhale  gas  requires  an  act  of  volition 
on  the  person's  part  before  the  danger  is  in- 
curred. Poison  may  be  taken  by  mistake,  or 
poisonous  substances  may  be  inadvertently 
touched;  but,  whatever  the  motive  of  the  in- 
sured, his  act  precedes  either  fact.  ...  If  the 
policy  had  said  that  it  was  not  to  extend  to  any 
death  caused  wholly  or  in  part  by  gas,  it  woula 
have  expressed  precisely  what  the  appellant 
now  says  is  meant  by  the  present  phrase,  and 
there  could  have  been  no  room  for  doubt  or 
mistake.  Policies  of  insurance  are  to  be  liber- 
ally construed,  and  as  in  all  contracts  con- 
ditions are  to  be  construed  strictly  against 
those  for  whose  benefit  they  are  reservea." 

The  principles,  so  well  stated  and  enforced  in 
the  cases  above  cited,  were  afterwards  approv- 
ingly considered  in  Bacon  v.  United  States  Mut. 
Ace.  A880.  123  N.  Y.  804,  9  L.  R.  A.  617.  In 
further  support  of  same  principles,  reference 
might  be  made  to  other  authorities, — among 
which  are:  May,  Ins.  631,  in  which  reference 
is  made  to  Trewv.  Railitay  Pass.  Assur.  Co.  5 
Hurlst.  &  N.  211;  Winspear  v.  Accident  Ins. 
Co.  29  Moak.  Eng.  Rep.  488;  Accident  Ins.  Co. 
of  North  Arnericav.  Crandal,  120  U.  S.  582,  30 
L.  ed.  742;  Mallory  v.  Travelers  Ins.  Co.  47  JS. 
Y.  52;  North  American  L.  &  Ace.  Ins.  Co.  v. 
Burroughs,  69  Pa.  43;  McGlinchey  v.  Fidelity  db 
a  Co.  bO  Me.  251,  6  New  Eng.  Rep.  450;  Eggen- 
berger  v.  Guarantee  Mut.  Ace.  Asso.  41  Fed. 
Rep.  172;  United  States  Mut.  Arc.  Asso.  v.  New- 
man, 84  Va.  52, — but  further  elaboration  is  un- 
necessary. 

This  case  is  not  ruled  by  Pollock  v.  United 
States  Mut.  Ace.  Asso.,  102  Pa.  230,  on  which 
defendant  relies.  While  that  case  may  well 
stand  upon  its  own  peculiar  facts,  wc  think  the 
present  case  is  clearly  distinguishable  in  its 
controlling  facts  as  well  as  in  the  principles 
applicable  to  them.  In  that  case  the  injury  did 
not  result  from  external,  violent  and  accidental 
means.  The  fatal  drug  was  voluntarily  and  in- 
tentionally taken  by  the  deceased.  In  deciding 
that  case  this  court  never  could  have  intended 
to  lay  down  the  broad  rule  that  in  construing 
an  accident  policy  there  is  no  distinction  be- 
tween external,  violent,  and  accidental  causes 
of  death,  and  those  cases  in  which  death  results 
from  voluntary  acts.  What  was  decided  in 
that  case  was  that,  under  the  various  clauses  of 
the  policy  sued  on,  there  could  be  no  recovery, 
and  it  was  unimportant  whether  the  means 
arose  from  the  designing  act  of  the  insured  or 
otherwise. 

Another  ground  of  defense  suggested  in  de- 
fendant's 5th,  6th,  and  7th  points  was  that  the 
deceased  was  injured  in  an  occupation  or  ex- 
posure classed  by  the  company  as  more  hazard- 
ous than  that  specified  in  the  policy,  etc.  The 
points  referred  to  appear  to  be  predicated  of 
testimony  which  was  improperly  before  the 
jury.  The  Company,  in  disregard  of  the  pro- 
visions of  the  Act  of  May  11,  1881  (P.  L.  20), 
had  failed  to  attach  to  the  policy  copies  of  the 
by-laws  or  application,  and  should  not  have 
been  permitted,  acainst  plaintiff's  objection,  to 
give  them  in  evidence.  The  Act  was  passed 
in  the  interest  of  honesty  and  fair  dealing,  and 
its  provisions  should  be  strictly  enforced.  We 
have  no  doubt  they  apply  to  such  companies  a.s 
the  defendant. 

Without  further  referring  to  the  specifica- 
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tions  of  error,  it  is  sufficient  to  say  that  neither 
of  them  is  sustained.  The  deceased  was  acci- 
dentally, violently,  and  fatally  asphyxiated  by 
the  unknown  presence  of  a  fluid  foreign  to  his 
person.  If  that  fluid  had  been  oil,  smoke,  wa- 
ter, or  molten  metal,  the  result  would  have  been 
substantially  the  same.  Death,  caused  not  so 
much  by  the  inhalation  of  the  fluid  as  by  its  ac- 


tion in  excluding  life-supporting  air,  would 
have  inevitably  resulted.  A  fair  construction 
of  the  policy  leads  to  the  conclusion  reached 
by  the  court  below,  that  death  resulting  from 
causes  such  as  killed  the  intestate  is  not  within 
any  of  the  exemptions  relied  on  by  the  Com- 
pany. 
Judgment  a  firmed. 


MICHIGAN  SUPREME  COURT. 
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Xyectment  is  not  the  proper  remedy  to 
procure  the  diacontinnance  of  a  sewer 

which  was  constructed  by  a  city  over  lands  of 
the  United  States  ffovemment  which  was  after- 
wards conveyed  to  plaintiff,  where  the  only  facts 
that  appear  are  that  the  sewer  was  constructed 
and  was  thereafter  continuously  applied  to  its 
proper  use  without  being  fenced  in  or  anything: 
done  to  prevent  plaintiff  from  taking  posaessioa 
of  the  land. 

{Morse^  J.,  disaerus.) 


(May  8, 1881.) 

APPEAL  by  defendant  from  the  judgment 
of  the  Circuit  Court  for  8t.  Ciair  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  possession  of  certain  land  over  which 
defendant  had  constructed  a  sewer.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  E.  Chadwick«  with  Mr,  Frank 
T.  Wolcott,  for  appellant: 

The  second  count  is  wholly  insufficient  to 
admit  of  any  evidence,  or  as  the  foundation  of 
any  judgment. 

how.  Stat.  7795;  White  v.  Hnpeman,  4» 
Mich.  267;  Tvcogood  v.  Hoyt,  42  Mich.  609, 


NcxTE.— TT/iat  di8Wtoin  wUl  support  ejectment. 

Actual  i)er8onal  presence  of  the  defendant  on 
the  land  is  not  neoensary;  any  subjection  to  his  will 
and  domain  excludinff  the  plaintiff  is  sufficient. 
I  BeU  T.  Fozen.  14  Sawy.  799,  42  Fed.  Rep.  755. 

Wronjrful  permanent  possession,  whether  it 
arises  from  a  dispute  as  to  boundary  or  otherwisd 
is  a  sufficient  disseisin.  Leprell  v.  Klelnscbmldt, 
112  N.  Y.  364. 

A  claim  of  title  by  a  trespasser  may  be  regarded 
as  a  disseisin.    Chiison  v.  Buttolph,  12  Vt.  231. 

So  under  2  N.  Y.  Rev.  Stat.,  304,  6  4,  may  a  verbal 
claim  to  unoccupied  land.  Banyer  v.  Empie,  5 
Hill,  48. 

But  a  mere  claim  of  possession  and  title  by  one 
who  has  committed  no  actual  trespass  on  the  land 
is  insufficient.    Grig-non  v.  Black,  76  Wis.  674. 

A  claim  of  an  easement  simply  (here  the  use  of  a 
wharf)  is  not  a  sufficient  disseisin  to  support  eject- 
ment.   Cliild  V.  Cbappell, »  N.  Y.  246. 

The  same  rule  was  applied  to  a  claim  of  an  ease- 
ment U)  flow  land.    Wllklow  v.  Lane,  37  Barb.  244. 

So  the  dowing  of  land  by  a  dam  will  not  support 
ejectment  in  favor  of  one  who  has  only  a  right  to 
mines  in  the  land.  Ezzard  v.  Find  ley  Gold  Min. 
Co.  74  Ga.  520. 

Wrongfully  insisting  on  remaining  in  the  house 
of  plaintiff,  who  la  occupying  it,  iiill  not  make  a 
case  for  ejectment.  Buchanan  v.  Streper,  12 
Phila.a». 

Projection  of  eavM,  looZb,  etc, 

(The  projection  of  a  roof  over  And  makes  a  case 
for  ejectment.  Murphy  v.  Bolger.  1  L.  R.  A.  309. 
60  Vt.  723;  Sherry  v.  B^-eckfng,  4  Duer,  463.  Contra, 
Aiken  v.  Benedict,  99  Barb.  400;  Vrooraan  v.  Jack- 
son, 6  Hun,  826. 

It  will  be  noticed  that  the  carUer  of  the  three 
New  York  cases  cited  is  overruled  by  the  two  later 
ones;  but  the  question  has  not  been  passed  upon 
by  (he  court  of  last  resort  in  that  State  which  in- 
cidentally noticed  the  question  but  did  not  decide 
it  in  the  case  of  Leprell  v.  Kleinschmidt,  11^  N.  Y. 
364. 

So  the  projection  of  some  of  the  stones  of  a 
foundation  wall  will  support  the  action.    McCourt 
V.  Eckstein,  22  Wis.  153. 
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Diseeiitin  of  owner  where  lands  are  subject  to  highway 
or  otJicr  easement. 

The  owner  of  the  fee  may  maintain  ejectment  for 
land  subject  to  a  public  way  against  one  who 
claims  as  owner.  Goodtltle  v.  Alker.  1  Burr.  133; 
Jackson  v.  Hathaway,  15  Johns.  447;  Ets  v.  Dafly, 
20  Barb.  32;  Brown  v.  Galley,  Hill  &  Denio,  Supp. 
308;  Wright  v.  Oai-tcr,  27  N.  J.  L.  77;  Gardiner  v. 
Tisdale,  2  Wis.  158.  Contra,  Cincinnati  v.  White.  31 
U.  S.  6  Pet.  431,  8  L.  ed.  452. 

It  will  lie  also  for  premises  subject  to  an  ease- 
ment where  plain  tiff  ^s  rights  in  the  land  are  denied. 
The  Edmondson  Island  Case,  42  Fed.  Rep.  15. 

A  turnpike  company  may  also  maintain  the  ac- 
tion for  an  encroachment  upon  its  road.  Borough 
of  Chambersburg  v.  Manko,  39  N.  J.  L.  496. 

So  it  will  lie  against  a  railroad  company  which  is 
in  a  street  without  any  right  as  against  the  owner 
in  fee.  Sharpe  v.  St.  Louis  &  S.  B.  R.  Co.  48  Ind. 
296;  Lozier  v.  New  York  Cent.  R.  Co.  42  Barb.  465; 
Carpenter  v.  Oswego  &  8.  R.  Co.  24  N.  Y.  655;  Wager 
V.  Troy  Union  R.  Co.  25  N.  Y.  526.  overruling  Red- 
field  V.  Utiea  &  S.  R.  Co.  25  Barb.  54. 

It  is  also  proper  where  defendants  have  entered 
and  built  a  wharf  and  pier  on  lands  of  a  city  and 
are  taking  wharfage.  New  York  v.  Law,  125  N. 
Y.880. 

PuMic  use  €U  a  disseisin. 

Similar  to  the  main  case  as  involving  the  question 
of  disseisin  by  the  public  are  the  following:  Eject- 
ment' will  lie  against  a  city  where  land  is  taken 
without  right  for  a  highway  denying  the  rights  of 
the  owner  of  the  fee.  Armstrong  v.  St.  Louis.  69 
Mo.  300;  Strong  v.  Brooklyn,  68  N.  Y.  1. 

Also  against  a  county  for  lands  laid  out  as  a  pub- 
lic road  by  void  pi-oceedings.  McQsuijy  v.  CUrk 
County,  101  Mo.  1T9. 

In  an  earlier  New  York  case  it  was  held  that  the 
action  would  not  lie  against  a  city  where  land  was 
taken  for  a  street,  but  it  did  not  appear  that  the 
ownership  of  the  fee  was  denied.  Cowenhoven  ▼. 
Brooklyn,  88  Barb.  9. 

So  the  action  lies  for  land  occupied  by  a  dty  as 
an  approach  and  la  nding  for  a  swing  bridge.  La  we 
V.  Kaukauua,  70  Wis.  306.  B.  A.  R, 
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A  corporatioD  cannot  maintain  ejectment  for 
a  mere  easement. 

Bay  County  v.  Bradley,  89  Mich.  163;  Grand 
Bapids  V.  Whittlesey,  38  Mich.  109;  Taylor  v. 
Oladwin,  40  Mich.  282. 

Such  an  easement  is  but  an  incorporeal  here- 
ditament. 

3  Kent,  Com.  419,  and  cases  cited;  Taylor 
V.  Otadmn,  supra;  2  Washb.  Real  Prop.  375. 

It  must  follow,  as  a  corollary  on  this,  that  if 
a  municipal  corporation  cannot  maintain 
epectment  for  an  easement,  because  haying  no 
title  or  right  to  its  ej^clusive  possession,  or  of 
the  land  subject  to  it,  the  same  reasons  pro- 
hibit a  like  action  against  it. 

The  plaintiff  is  the  undisputed  legal  owner 
and  in  possession  of  this  whole  tract  so  far  as 
it  is  capable  of  possession,  or  he  chooses  to  ex- 
ercise it. 

How.  Stat.  8701. 

He  cannot  maintain  ejectment  for  the  whole 
tract  while  himself  in  undisputed  possession  of 
a  part. 

Bea  V.  Bea,  5  West.  Rep.  911,  63  Mich.  257, 
262. 

If  he  sought  to  recover  a  part  only,  he  must 
describe  that  part  from  which  he  is  evicted  and 
excluded  with  certainty,  and  such  certainty 
as  without  extraneous  aid  it  can  be  ascertained 
and  admeasured. 

King  v.  Merritt,  11  West.  Rep.  291;  67 
Mich.  195,  210;  White  v.  Hapeman,  43  Mich. 
267. 

Messrs.  Avery  Brothers,  for  appellee: 

Our  Statute  allows  ejectment  against  any 
"person  exercising  acts  of  ownership  on  the 
premises  claimed  or  claiming  title  thereto,  or 
some  interest  therein." 

How.  Stat.  7791. 

The  acts  of  ouster  in  this  case  are  much  more 
pronounced  than  were  those  of  the  defendant 
in  Cole  v.  Wells,  49  Mich.  450. 

One  who  records  an  invalid  tax  title  can  be 
made  defendant  in  ejectment  even  though  no 
step  has  been  taken  to  assert  possession. 

Heinmiller  v.  Uatfieway,  60  Mich.  891.  See 
also  Anderson  v.  Courtright,  47  Mich. '161; 
Hoyt  V.  Southard,  58  Mich.  434. 

On  the  principle  that  the  owner  of  the  fee 
owns  all  above  and  below  the  surface,  eject- 
ment has  been  sustained  for  space  above  land 
covered  by  an  overhanging  roof  (Tyler, 
Ejectment,  37:  Aiken  v.  Benedict,  39  Barb. 
400;  Hoffman  v.  Armstrong,  48  N.  Y.  201; 
McCourt  V.  Eckstein,  22  Wis.  155).  and  for  a 
coal  mine.  Tyler,  Ejectment,  41;  Adams, 
Ejectment,  20:  Caldwell  v.  Fulton,  31  Pa.  475, 
72  Am.  Dec.  760. 

If  mines  and  minerals  are  thus  recoverable, 
why  not  the  land  occupied  by  this  sewer,  even 
separate  and  distinct  from  the  outlet  structure? 

And  defendant  in  lawful  possession  of  the 
surface  is  liable  in  trespass  for  removal  of  coal 
below  surface  without  right. 

Pennsylvania  B,  Co.  v.  Japes  (Pa.)  11  Cent. 
Rep.  166, 

And  ejectment  lies  for  veins  and  lodes 
beneath  the  surface  (Sedgw.  &  W.  Title  to 
Lands,  g  115-284;  CaldtceU  v.  Fulton,  supra); 
and  for  entering  upon  the  land  below  water. 
Sterling  v.  Jackson,  14  West.  Rep.  229,  69 
Mich.  488. 

Ejectment  lies  in  favor  of  the  owner  against 
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one  in  possession  and  exercising  acts  in  the  nat- 
ure of  easement,  as  where  a  railroad  company 
laid  its  track  over  one's  land. 

Carpenter  v.  Oswef/o  <&  S.  B.  Co.  24  N.  Y. 
656. 

And  where  a  city  claimed  the  right  to  swing 
a  bridge  crossing  a  canal,  over  the  lands  of 
plaintiff. 

iMwe  V.  Kaukauna,  70  Wis.  806. 

The  contention  that  mere  prevention  of  bene- 
ficial use  of  premises  is  not  enough  to  warrant 
ejectment  is  answered  by  Judge  Cooley's  rea- 
soning in  Grand  Bapids  Boom  Co.  v.  Jarris, 
80  Mich.  320. 

Champlin,  ph.  J.,  delivered  the  opinion  of 
the  court:       J 

The  plaintin  brought  an  action  of  ejectment 
against  defendant  by  filing  a  declaration  as 
commencement  of  suit,  which  contains  two 
counts.  The  first  count  described  the  premises 
as  follows:  ''A  tract  of  land  bounded  on  the 
northwest  by  Pine  Grove  Park,  on  the  north- 
east by  St.  Clair  River,  and  on  the  south  by 
Lincoln  Avenue,  excepting  a  strip  of  land 
across  said  premises  seventy -five  feet  in  width, 
occupied  by  the  Port  Huron  &  Northwestern 
Railway  Company,  being  fifty  feet  in  width  on 
the  westerly  side  of  the  center  line  of  the  road- 
way of  saia  company,  and  twenty-five  feet  on 
the  easterly  side  thereof,"  which  premises  the 
plaintiff  claimed  in  fee.  The  second  count  de- 
scribed the  premises  as  follows:  '*A11  that 
part  of  that  piece  of  land  bounded  on  the 
northwest  by  Pine  Grove  Park,  on  the  northeast 
by  St.  Clair  River,  and  on  the  south  by  Lincoln 
Avenue,  which  is  occupied  by  Superior- Street 
sewer  and  Ontario- Street  sewer,  and  the  outlet 
thereof;"  and  then  the  same  exception  as  in 
the  first  count, — which  premises  the  plaintiff 
claims  in  fee.  A  trial  was  had  before  a  jury, 
and  it  appeared  that  this  land  described  in  the 
first  count  of  plaintiff's  declaration  was  for- 
merly a  part  of  the  Ft.  Gratiot  military  reser- 
vation; that  on  the  20th  day  of  July,  1868,  the  ' 
Congress  of  the  United  States  authorized  the 
secretary  of  war  to  sell  portions  of  this  reserva- 
tion, including  the  tract  in  controversy,  *•  at 
such  times  as  he  may  deem  most  advantageous 
to  the  interests  of  the  government."  On 
March  18, 1879,  before  any  sales  had  been  made 
by  the  secretary,  a  portion  of  the  tract  was 
granted  to  the  City  of  Port  Huron  for  park 
purposes,  to  be  known  as  "Pine  Grove  Park." 
Some  time  during  the  season  of  1870  the  sec- 
retary of  war  caused  the  remaining  portion  of 
the  reservation  to  be  platted,  and  public  sale 
was  made  of  a  part  thereof.  The  part  unsold, 
which  is  in  controversv  here,  was  sold  under  au- 
thority of  an  Act  of  Congress  passed  June  16. 
1880,  to  the  Port  Huron  &  Northwestern  Rail- 
way Company,  and  this  company  conveyed  to 
the  plaintiff  in  this  suit  such  land  by  deed 
dated  April  8,  1884.  In  this  deed  there  was 
an  erroneous  description,  which  was  corrected 
by  a  deed  dated  January  8,  1886.  In  June, 
1874,  the  City  of  Port  Huron,  by  its  common 
council,  decided  to  construct  a  sewer  from  the 
St.  Clair  River  westward,  through  and  along 
Park  Place,  to  Ontario  Street,  and  during  that 
year  entered  upon  the  premises  and  constructed 
the  sewer.  The  authorities  of  the  United 
States  had  prepared  a  map  previously  to  that 
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time,  on  which  was  designated  a  street  across 
the  land  described  in  the  declaration  as  **Park 
Place,"  but  before  the  same  was  recorded  or 
the  property  sold  the  authorities  of  the  United 
States  had  ignored  such  street,  and  retained  the 
premises  as  property  belonging  to  the  govern- 
ment. In  1875  or  1876  the  City  caused  a  sewer 
to  be  built  along  Superior  Street,  which  con- 
nected with  the  one  through  Park  Place. 
These  sewers  have  always  been  maintained  by 
the  City  as  public  sewers,  and  continue  so  to 
be.  They  are  used  by  the  inhabitants  of  the 
City  for  sewa^  purposes,  and,  among  others, 
by  the  plaintifi  in  this  suit,  who  was,  as  ap- 
pears, one  of  the  petitioners  for  the  construc- 
tion of  the  sewer  in  Superior  Street,  which  was 
built  before  he  obtained  title  from  the  railway 
company.  It  further  appears  that  at  the  outlet 
of  the  sewer,  at  its  junction  with  the  river, 
there  is  a  structure  of  masonry  several  feet  in 
height  and  twenty-two  feet  in  width,  extend- 
ing outward  from  the  bank  into  the  stream, 
protected  by  a  system  of  piling:  and  testimonv 
was  introducea  tending  to  show  that  this 
structure  prevents  the  land  being  used  for  any 
purposes  requiring  dockage,  and  that  the  land 
is  so  situated  as  to  be  valuable  for  a  dock 
frontage.  It  was  further  shown  upon  the  trial 
that  the  premises  are  uninclosed,  and  that  there 
is  nothing  to  prevent  the  plaintiff  from  taking 
possession  peaceably  of  the  lands  described  in 
his  declaration.  The  sewer  in  question  was 
built  several  years  before  the  railway  company 
made  its  purchase  in  1880,  and  while  the  lana 
belonged  to  the  general  government;  and  some 
effort  was  made  on  the  part  of  the  defendant 
to  show  that  permission  was  given  the  City  by 
the  officer  in  charge  of  Ft.  Gratiot  for  it  to 
construct  the  sewer  across  these  premises,  but 
we  think  that  such  testimony  wholly  failed  to 
show  such  permission.  On  the  contrary,  it 
was  shown  that,  during  the  time  they  were 
excavating  for  the  sewer,  the  officers  in  charge 
of  the  fort  caused  stakes  to  be  set  along  the 
lines  of  this  parcel  of  land  to  indicate  that  it 
belonged  to  the  government. 

It  IS  a  principle  of  law  that  where  a  per- 
son who,  without  the  permission  from  (he 
owner,  knowingly  enters  upon  his  lands, 
and  erects  structures  pennanent  in  their  char- 
acter, annexed  to  the  freehold,  such  struc- 
tures belong  to  the  owner  of  the  soil  to 
which  they  are  annexed  or  upon  which  they 
are  erected;  and  it  follows  that  when  the  City 
erected  this  sewer  across  the  lands  of  the  gov- 
ernment of  the  United  States,  without  its  con- 
sent or  permission,  such  structure  immediately 
belonged  to  the  owner  of  the  soil,  and  when 
the  government  conveyed  such  land  to  the  rail- 
way company  the  whole  of  the  premises  passed 
to  Its  grantee.  The  testimony  does  not  show 
that  the  City  is  in  possession  of  any  of  the 
premises  described  in  plaintiff's  declaration,  or 
that  it  assumes  to  exercise  any  act  of  control 
or  ownership  over  it;  the  facts  appearing  that 
in  1874  it  constructed  a  sewer  across  it,  which 
is  the  outlet  of  two  sewers,  and  has  done  noth- 
ing since  upon  the  lands.  But  if  the  City  did 
claim  to  own  the  sewer,  and  have  the  right  to 
discharge  water  through  it.  we  do  not  think 
that  the  action  of  ejectment  would  lie,  under 
the  circumstances  of  this  case.  Ejectment  will 
not  lie  in  this  State  for  anything  that  is  not 
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tangible  or  capable  of  being  delivered  to  the 
plamtiff  by  the  sheriff  under  the  writ  of  pos- 
session. Here  the  judgment  was  rendered  up- 
on the  verdict  of  the  jury  for  the  premises  de- 
scribed in  the  first  count  of  the  plaintiff's 
declaration,  such  verdict  having  been  directed 
by  the  trial  court.  A  writ  of  possession,  under 
such  judgment,  would  only  put  the  plaintiff  in 
possession  of  what  he  could  at  any  time  have 
had  without  the  aid  of  the  court,  and,  when 
he  was  so  put  in  possession  of  the  land  described 
in  the  first  count  of  his  declaration,  the  sewer 
would  still  incumber  the  land,  and  the  water 
continue  to  be  discharged  through  this  artificial 
conduit.  Ejectment  will  not  lie  for  a  mere 
trespass,  nor  for  a  mere  right  of  way  or  an 
easement.  Northern  Tump.  Road  Co.  v. 
Smith,  15  Barb.  355;  Judd  v.  Leonard,  1  D. 
Chip.  (Vt.)  204;  Clement  v.  Youngman,  40  Pa. 
341;  GoMioell  v.  F^dton,  31  Pa.  483;  Child  v. 
CJiappell,  9  N.  Y.  251. 

If  the  corporation  had  obtained  the  right  to 
construct  the  sewer  across  these  lands  to  dis- 
charge the  water  passing  therein,  it  would  have 
created  an  easement  upon  the  land.  If  the 
City  constructed  the  sewer  without  authority, 
thus  discharging  the  water  upon  and  across  the 
land,  the  act  would  be  a  trespass,  but  not  an 
ouster  of  the  plaintiff  from  the  lands  described. 
Expressed  in  simplest  language,  the  City  has 
constructed  an  artificial  aqueduct  across  the 
lands  belonging  to  plaintiff's  grantor,  through 
which  it  discharges  water  and  sewage  from 
two  of  the  sewers  laid  in  the  streets  of  the  City . 
There  is  no  doubt  that  the  plaintiff's  title,  as 
riparian  owner,  extends  to  the  boundary  line  in 
the  St.  Clair  River,  and  gives  him  the  right  to 
erect  docks  and  employ  the  land  for  any  pur- 
pose not  inconsistent  with  the  rights  of  naviga- 
tion; and  if  the  defendant  in  this  case  is  in  pos- 
session, and  sets  up  a  claim  of  right  to  maintain 
the  sewer  in  the  St.  Clair  River  in  front  of  his 
land,  and  to  drive  and  maintain  piles  there  for 
the  purpose  of  protecting  such  sewer,  we  think 
ejectment  would  lie  for  the  land  so  appropri- 
ated; but  the  facts  in  this  case  do  not  warrant 
this  court  in  finding  that  the  City  of  Port  Huron 
has  laid  any  claim  to  the  right  to  maintain  the 
structure  which  they  erected  when  they  built 
the  sewer,  and  we  are  of  opinion  that  the  court 
j  erred  in  directing  a  verdict  for  plaintiff  under 
the  first  count  of  plaintiff's  declaration.  The 
learned  judge  instructed  the  jury  that  "the  act 
of  the  City  in  entering  upon  and  excavating  the 
soil  for  this  sewer,  and  constructing  the  same, 
was  such  an  act  as  amounted  to  an  assertion  or 
claim  of  title  on  its  part,  and  so  the  owner  of 
the  property  may  treat  it  as  an  act  of  disseisin 
or  ouster;  and,  as  the  sewer  has  been  used  and 
maintained  continuously  to  the  present  time,  I 
think  it  a  legal  fact  that  the  plaintiff  has  been 
kept  out  of  possession  of  the  premises  by  the 
City."  We  have  already  called  attention  to 
the*  fact  that  this  sewer  was  constructed  long 
before  the  plaintiff  obtained  his  title  from  the 
railway  company,  and  in  fact  before  the  rail 
way  company  had  obtained  its  title  to  the  land 
in  dispute,  and  if  there  was  any  ouster  of  the 
owner,  or  an  act  of  disseisin,  it  occurred  a  long 
time  prior  to  the  conveyance  to  plaintiff's 
'  grantor.  The  government,  in  conveying  to 
I  plaintiff's  grantor,  only  conveyed  all  the  right, 
,  title,  and  interest  of  the  United  States  to  the 
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land  in  qiiestion,williout  any  covenants  of  war- 
ranty whatever.  We  shall  not  assume  in  this 
suit,  at  this  time,  to  pass  upon  the  question  as 
to  whether  or  not  it  was  the  intention  of  the 
government  to  recognize  defendant's  rights 
upon  the  premises;  although  it  may  he  said 
that  the  government  granted  to  the  purchaser 
the  full  extent  of  its  right,  title,  and  mterest  in 
the  premises.  It  is  apparent,  however,  that 
whether  the  act  of  the  City  in  constructing  the 
sewer  was  a  disseisin  of  the  owner  would  de- 
pend very  much  upon  the  facts  and  circum- 
stances under  which  the  city  entered  upon  the 
land  and  constructed  the  sewer.  If  at  that 
time  the  Ciij  authorities  supposed  that  there 
was  a  public  street  called  **Park  Place,"  in 
which  they  were  constructing  a  sewer,  it  would 
not  be  such  an  assertion  or  claim  of  title  on  its 
part  as  would  operate  as  a  disseisin,  if  it  after- 
wards turned  out  that  the  City  was  mistaken 
as  to  the  claim  under  which  it  entered.  Neither 
would  it  be  a  disseisin  if  the  City  entered  by  the 
consent,  express  or  implied,  of  the  owner. 
The  mere  fact  that  the  sewer  has  been  used 
continuously  to  the  present  time  to  discharge 
water  into  the  St.  Clair  River,  without  any 
other  acts  or  claims  made  by  the  defendant, 
would  not  amount  in  law  to  keeping  the  de- 
fendant out  of  possession  of  the  premises.  We 
think  that  the  plaintiff  has  mistaken  his  reme- 
dy, and  that  the  judgment  must  be  reversed,  and 
a  new  trial  granted. 

McGrath,  Loii£^»  and  Grant,  </</.,  con- 
curred. 

Morse,  eA,  dissenting: 
This  judgment  should  be  affirmed.  The 
title  of  the  premises  in  issue  is  indisputa- 
bly in  the  plaintiff,  and  he  is  uot  in  pos- 
session. The  City  of  Port  Huron  is  main- 
taining continuously  from  day  to  day  and 
hour  to  hour  a  sewer  upon  his  premisea 
The  mouth  of  the  sewer,  where  il  empties  into 
the  St.  Clair  River,  is  constructed  of  stone,  and 
protected  by  piles,  constituting  an  obstruction 
to  the  erection  of  a  dock,  elevator,  or  building, 
and  depriving  plaintiff  of  all  beneficial  use  of 
his  water  front.  He  has  frequently  applied  to 
the  municipal  authorities  in  relation  to  this 
sewer,  claiming  it  to  be  an  obstruction  to  the 
exercise  of  bis  properly  rights  in  the  land,  and 
notified  them  that  he  was  the  owner  of  the 
premises;  but  they  have  always  denied  his  title, 
and  insisted  on  their  right  to  maintain  this 
sewer.  It  is  true,  under  the  authorities,  that 
ejectment  cannot  be  maintained  for  a  mere 
trespass  upon  land,  nor  for  a  mere  right  of  way 
or  an  easement;  but  that  is  not  this  case.  This 
occupation  of  the  city  for  the  purpose  of  sew- 
erage is  not  a  mere  temporary  trespass,  like  one 
going  onto  the  premises  of  another  and  doing 
damage  and  going  away  again,  but  it  is  a  con- 
tinuing trespass,— one  that  never  ceases.  The 
sewer  remains  there  all  the  time,  and  is  in  use 
by  the  city  night  and  day.  It  amounts  sub- 
stantially to  a  constant  occupation  of  the  plain- 
tiff's premises,  and  a  possession  which  is  suffi- 
cient to  justify  the  remedy  of  ejectment. 
Ejectment,  under  our  Statute,  will  lie  against 
any  "person  exercising  acts  of  ownership  on 
the  premises  claimed,  or  claiming  title  thereto, 
or  some  interest  therein."    How.  Stat.  §  7791. 

In  Cole  v.  Wells,  49  Mich.  4.')0.  the  defendant 
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fastened  a  boom-pole  to  piles  driven  in  the 
Black  River  in  front  of  plaintiff's  hind,  and 
used  the  boom  for  the  storage  of  logs,  claiming 
the  right  to  do  so.  It  was  held  that  ejectment 
could  be  maintained.  There  was  nothing  in 
that  case  to  prevent  the  plaintiff  from  tearing 
away  and  removing  this  boom  from  his  prem- 
ises. He  could  have  destroyed  it,  as  he  can 
destroy  this  sewer;  but  the  law,  in  my  opinion, 
does  not  force  the  plaintiff  to  destroy  property 
to  remove  such  an  obstruction,  or  to  get,  as  he 
probably  would,  into  a  war  or  conflict  over  the 
possession  of  the  premises  so  occupied  by  an- 
other, in  which  conflict  the  superior  force 
would  prevail.  He  is  entitled  to  the  peaceful 
remedy  of  ejectment.  Nor  is  he  even  com- 
pelled to  resort  to  the  inadequate  and  vexatious 
remedy  of  trespass, — a  remedy  which,  in  case 
of  judgment  in  his  favor,  settles  nothing  as  to 
his  title  to  the  land.  Keyser  v.  Sutherland,  59 
Mich.  455.  But  it  is  said  that  there  has  been 
and  is  nothing  in  the  way  of  his  taking  peace- 
ful possession  of  the  land.  But  this  is  no  valid 
reason  why  he  cannot  bring  ejectment  under 
our  Statute.  We  have  held  repeatedly  that  the 
putting  on  the  record  of  a  tax  deed  to  premises 
and  claiming  title  thereunder  would  warrant 
an  action  of  ejectment  by  the  owner  of  the  land 
out  of  possession  against  the  holder  of  such  tax 
title.  Heiiimiller  v.  Hatliettay,  60  Mich.  391; 
Anderson  v.  Gourtright,  47  Mich.  161;  Hoyt  v. 
Southard,  58  Mich.  484.  Yet  in  such  case  there 
would  be  nothing  to  prevent  the  owner  obtain- 
ing peaceable  possession  of  tbepremisesinmo8t< 
cases,  but  it  has  never  been  claimed  that  the 
fact  that  such  possession  could  be  taken  had 
anythin^to  do  with  the  right  to, bring  eject- 
ment. Possession  in  the  defendant  is  not  a 
necessary  element  in  ejectment  in  this  State. 
The  remedy  is  aimed  against  the  assertion  of 
ownership  of  or  an  interest  in  the  land  as  well 
as  against  an  unlawful  possession.  Nor  are  the 
cases  cited  by  the  chiei  justice  in  relation  to 
easements  or  rights  of  way  applicable  here. 
The  plaintiff  is  not  bringing  ejectment  to  re- 
cover a  right  of  way  or  an  easement,  but  to  free 
I  hi.s  land  of  an  unauthorized  occupation  under 
a  claim  of  right  by  the  city  to  so  occupy  it. 
As  before  shown,  he  is  not  obliged  to  invite 
trouble  and  conflict  in  an  attempt  to  free  his 
premises  by  removing  the  piles  and  tearing  out 
the  sewer.  The  action  of  trespass  would  not 
settle  his  title.  He  is  not  obliged  to  forbear  his 
remedy  in  ejectment, — the  only  proper  action 
to  declare  and  fix  his  title  permanentljr, — ^be- 
cause the  premises  are  not  guarded  agamst  his 
peaceable  entry  upon  them.  In  24  N.  Y.  656 
{Carpenter  v.  ^sirego  &  S.  R.  Co.),  ejectment 
was  brought  against  the  defendant,  and  upheld, 
a  majority  of  the  court  holding  that  the  occu- 
pation was  such  that  the  action  would  lie.  It 
was  shown  that  the  railway  company  had  laid 
a  track  and  affixed  it  to  the  soil,  but  had  never 
used  it  or  connected  it  with  their  operating 
road.  They  justified  the  laying  of  the  track 
under  permis.sion  of  the  municipal  authorities, 
claiming  the  ground  to  be  a  public  street;  and 
also  raised  the  point  that  ejectment  would  not 
lie  because  of  the  character  of  their  occupancy. 
The  court  held  that  the  fee  of  the  soil,  if  it  was 
a  street,  was  in  the  plaintiff,  and  he  had  a 
right  of  action  against  any  person  using  it  for 
any  other  than  legitimate  street  purposes,  and 


(568 


Kentucky  Court  op  Appeals. 


that  the  defendant  had  sufficient  occupancy  to 
justify  bringing  ejectment.  The  court  said: 
'•  Ejectment  will  lie  for  anything  attached  to 
the  soil  of  which  the  sheriff  can  deliver  posses- 
sion." But  it  is  said  that  a  writ  of  possession 
under  a  judgment  in  favor  of  the  plaintiff  will 
only  put  him  in  possession  of  what  he  could  at 
any  time  have  had  without  the  aid  of  the  court, 
and  that  the  sewer  would  still  incumber  the 
land.  So  also  a  writ  in  the  case  of  Hoyt  v. 
Southanrdy  58  Mich.  484,  would  onljr  have  given 
the  plaintiff,  as  far  as  the  possession  was  con- 
cerned, what  he  could  also  have  taken  without 
suit.  But  something  more  is  accomplished  by 
the  writ  in  both  cases  than  the  mere  delivery 
of  the  possession.     The  possession  is  delivered 
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symbolically,  but  with  it  got'^tbee^liblblitDcol 
of  plaintiff's  title,  freed  from  the  adverse  dam 
of  title  by  the  defendant.  lit  the  eise  *i  bar. 
also,  the  sewer  with  its  stonework  and  pilc^  i« 
delivered  to  the  plaintiff  as  bK  own,  lo  do  mrti 
them  as  he  sees  fit,  without  f^r  of  fuitbtrfi^ 
gation,  or  any  other  conflict  In  no  otb«r  m^ 
except  by  an  action  of  eject  njrtii  can  ibe  pkD^ 
tiff  determine  and  adjudicalt'  at  law  Ub  ttilt 
to  this  land  unless  he  shall  dr»  f^ouieLbmf  nW.^ 
will  authorize  the  City  lo  bring  f^je^'tmi^tii 
against  him;  and  it  is  very  driubtfni  if  h^  eoukl 
do  any  act  which  would  autliorbje  tho  Tuj  t» 
maintain  ejectment  against  him  under  iht  «ir 
thorities. 


KENTUCKY  COURT  OF  APPEALS. 


F.  ZABEL,  Appt, 

r. 

LOUISVILLE    BAPTIST    ORPHANS' 

HOME. 


(- 


Ky.. 


.) 


1.  To  plead  a  private  statute  under  av. 
Ck)de,  6  119,  subsec.  2,  a  party  must  at  least  state 
its  title  and  the  day  on  which  it  became  a  law. 

2.  A  Baptist  Orphans*  Home  is  a  char- 
ity, and  as  such  renders  a  public  service  for 
which  it  may  be  lawfully  exempted  from  taxa- 
tion by  the  Leirlslature. 

8.  An  exemption  of  a  charitable  institu- 
tion from  "all  taxation  by  state  or  local 
laws  for  any  purpose  whatever,"  does  not  extend 
to  assessments  for  street  improvements. 

4.  The  power  to  fix  the  ^rade  of  a  street 
cannot  be  dele^ited  by  a  city  council  to  a  con- 
tractor. 

6.  A  petition  to  enforce  a  lien  for  a 
street  assessment  is  fatally  defective  if  it 
fails  to  show  that  the  city  council  and  not  the 
COD  tractor  fixed  the  grrade  of  the  street. 

(October  6,  1891. ) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Louisville  Chancery  Court  in  favor  of 
defendant  in  a  proceeding  instituted  to  enforce 
an  assessment  for  street  iniproveraenls.  Re- 
rfrsed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Newton  G.  Roeers,  for  appellant: 

Defendant  is  not  a  public  corporation;  is  not 
injfact  capable  of  providing  a  general  public 
service.  It  is  limited  strictly  by  the  provisions 
of  its  charter,  and  strictly  by  the  very  title  of 
its  charter,  to  a  limited  class  of  people.  Such 
being  the  case,  it  cannot  claim  an  exception 
from  the  general  public  burdens  on  the  ground 
that  it  has  or  does  perform  acts  of'apublic 
nature. 

Com,  V.  Masonic  Temple  Co.  87  Ky.  849; 
Louisville  v.  Board  of  Trade  (Ky.)  12  L.  R.  A. 
629. 

Even  if  it  had  performed  or  did  perform  acts 

Note.— For  effect  of  exemption  from  taxation 
irenerally  on  local  assessments,  see  note  to  Atlanta 
V.  First  Presby.  Church  (Ga.)  12  L.  K.  A.  8fiS. 
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of  a  public  nature,  so  as  lo  eniitle  it  to  1*1 
empt  from  the  payment  of  the  imlirtary  Ikk 
or  revenue  to  the  City  of  Louisville,  or  etcn  I 
the  State  of  Kentucky,  it  would  mn  beeio 
from  the  payment  of  a  speciid  liix  or  *9 
ment  like  the  one  at  bar. 

Broadway  Bapt.  Church  v    McAtet,  8  Y 
508. 

If  the  charter  would  exonerate  it  frrtm 
payment  of  taxes  in  general,  iheti  the  tcl  m 
the  charter  is  invalid  and  uncnui^tituuonal. 

Barbour  v.  Louisville  Bd,  uf  Trtidt,  >^i  Kt. 
645. 

Messrs.  Oneal,  J&ckson  &;  P kelps  i 
appellee. 

Holt,  Ch.  J.,  delivered  Ibe  opinion  of  i 

court: 

The  appellant,  F.  Zabel.  sues  lo  enfopotj 
lien  against  the  property  of  tlip  appeUee, 
Louisville  Baptist  Orphans'  Home,  for  its  j 
portion  of  the  cost  of  const  ructing^  an  alii 
abutting  it,  under  a  contract  with  the  tllff 
Louisville.  The  answer  denies  the  av^ti 
of  the  petition,  and  in  a  st^oond  para* 
avers  that  it  is  a  corporation  tern  ducted  * 
for  charity,  realizing  no  protit  from  its  invr^* 
ments;  and  that  its  charter,  nhieh  antt- lai^* 
the  ordinance  under  which  i\w  improf^ioMii 
was  made,  in  consideration  **f  pubhc  wirier  f 
exempts  its  property  from  all  taxation  fori 
purpose.  A  demurrer  to  thi:^  parajErr^ph  v» 
overruled,  and,  the  plaintiff  (IpcUning  tc*  piei^ 
further,  the  action  was  dismL^«ie<i  as  la  ibt 
appellee.  The  judgment,  as  copied  inio  tiili 
record,  does  not  expressly  so  nr^li^r.  but  il  ovf^ 
rules  the  demurrer,  recites  \\l'^\  the  plain 
declined  to  plead  further,  ami.  after  eic 
to  the  judgment,  prayed  an  appeal  io 
court,  which  was  granted,  ibo  case  hmg  \ 
tained  for  further  proceeding  u^init  ibet^'^ 
defendant,  the  City  of  LouisviUi^ 

With  some  hesitation  we  ?\m\\  treat  \hu  t 
final  jud^rment  as  to  the  apptllant,  and  l 
fore  consider  the  appeal.     The  court  evid 
so  intended  it.     The  parties  »^  re^hied  it, 
have  so  treated  it  in  argunu  nt  m  this  co 
Under  the  charter  of  the  city,  the  proper  aw 
ment  in  a  petition  of  all  the  sH\^  leadiec  I 
the  creation  of  such  a  lien,  when  supported ^ 
such  exhibits  as  were  filed   la   \\vm  id 
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creates,  in  the  face  of  a  mere  denial,  a  prima 
facie  case.  Hence,  if  the  petition  was  suffi- 
cient, and  the  defense  set  out  in  the  second 
paragraph  insufficient,  the  plaintiff  was,  in 
the  at)8ence  of  testimony,  entitled  to  judgment. 
It  is  claimed,  first,  that  if  a  good  defense  upon 
the  score  of  exemption  in  fact  existed,  it  was 
not  sufficiently  pleaded.  The  answer  did  not 
siet  forth  the  exemption  statute  in  hctc  terba, 
nor  did  it  refer  to  it  by  stating  its  title  and  the 
time  when  it  became  a  law.  It  is  a  private 
statute,  and  section  119,  subsec.  2,  of  the  Civil 
Code  provides:  "In  pleading  a  private  statute 
it  shall  be  sufficient  to  refer  to  it  by  stating  its 
title  and  the  day  on  which  it  became  a  law." 
A  party  reiving  upon  such  a  statute  must  at 
least  state  this  much;  and  the  plea  was  defect- 
ive in  this  respect. 

As  the  case  must  go  back  for  another  hear- 
ing, it  is  not  improper  to  consider  other  objec- 
tions to  the  plea.  To  do  so  will  doubtless  expe- 
dite the  case.  It  is  urged  that  the  appellee  ren- 
ders no  public  service,  and  that  therefore  the 
Legislature  could  not  constitutionallv  exempt  it 
from  taxation.  It  is,  however,  a  charity,  and 
as  such  renders  a  public  service.  Its  very  name 
indicates  iis  object,  and  entitles  it  to  privilege 
and  gratitude.  It  is  the  duty  of  the  State  to 
care  for  hsi  indigent  orphans;  and,  if  done  by 
another,  be  renders  what  is  properly  a  public 
service,  and  the  Legislature  may  therefore, 
without  regard  to  the  extent  of  it,  exempt  the 
property  devoted  to  such  use  from  taxation. 
Examination  shows,  however,  that  the  provis- 
ion of  the  Statute  intended  to  be  reliea  upon 
reads  thus :  *'  The  property,  monev,  and  estate 
and  risrhts  of  said  corporation  shall  be  exempt 
from  all  taxation  by  state  or  local  laws  for  any 
purpose  whatever."  Acts  1869-70,  vol.  1,  p. 
181 .  While  the  language  is  broad,  yet  it  really 
amounts  to  no  more  than  saying  that  the  ap- 
pellee shall  be  exempt  from  all  taxation.  The 
word  "  tax  "  does  not  embrace  a  local  assess- 
ment. Something  more  is  needed,  showing 
that  such  was  the  legislative  intention.  Such 
a  purpose, inasmuch  as  it  imposes  an  additional 
burden  upon  others,  should  appear  with  rea- 
sonable certainty.  Exemptions  are  of  grace. 
They  are  to  be  strictly  construed,  and  can  em- 
brace only  what  is  clearly  within  their  terms. 
While  the  right  to  levy  a  local  assessment— as, 
for  instance,  to  pajr  for  a  street  improvement 
in  a  tow^n  or  city— is  derived  from  the  taxing* 
power,  yet  it  is  a  distinct  character  of  taxation, 
not  ordmarilv  included  within  the  meaning  of 
that  term.  It  proceeds  upon  the  around  of 
equivalent  benefits,  and  that  it  is  no  burden  to 
pay  for  the  improvement  of  a  street  in  the  ratio 
of  benefits  received.  It  is  said  in  Burroughs 
on  Taxation  (page  461) :  '*  The  word  '  tax '  or 
'  taxes  *  does  not  include  local  assessments,  un- 
less there  be  something  in  the  statute  in  which 
it  is  found  to  indicate  such  an  intention.  The 
question  frequently  arises  in  the  construction 
of  statutes  exempting  persons  or  corporations 
from  the  payment  of  *  taxes/  and  the  almost 
unbroken  current  of  authority  is  that  such  ex- 
pressions do  not  include  local* assessments.  In 
the  case  cited  from  46  Cal.  553  ( Williams  v. 
Corcoran),  the  defendant  was  'exempted  from 
taxation  of  every  kind;'  yet  this  was  construed 
not  to  include  a  local  assessment  for  the  im- 
provement of  a  street  on  which  its  real  estate 
13  L.  R.  A. 


abutted.  The  langua^  in  the  other  cases  cited 
is  fully  as  strong.  It  is  regarded  as  a  distinct 
species  of  taxation,  not  included  in  the  general 
term  '  tax '  and  '  taxation.' "  Another  leading 
writer  upon  this  subject  says :  "It  has  been 
shown  in  another  place  that,  while  these  local 
assessments  are  laid  under  a  taxing  power,  they 
are  not  taxes  in  the  ordinary  understanding  of 
that  term,  and  that  consequently  the  usualex- 
emptions  from  taxation  will  not  preclude  the 
property  exempted  being  subjected  to  them." 
Cooley,  Taxn.  2d  ed.  650.  The  adjudged 
cases  are  in  accord  with  these  writers.  Balti- 
more V.  Oreen  Mount  Cemetei^y.  7  Md.  517 ; 
Bridgeport  v.  New  York  &N.  H.  /?.  Co.  36  Conn. 
255  ;  State  v.  Neirark,  27  N.  J.  L.185  ;  Pater- 
son  w.tiociety  for  Estab,  U.  ifa7i!//.24N.J.L.385. 
We  have  in  this  State  a  general  statute  exempt- 
ing church  property  from  taxation,  but  in  the 
case  of  Broadway  Baptist  Churh  v.  McAtee,  8 
Bush,  508,  it  was  held  that  such  property  in 
the  City  of  Louisville  was  liable  for  its  proper 
proportion  of  the  cost  of  construction  and  re- 
construction of  streets.  In  that  case  the  Stat- 
ute was  a  general  one,  applying  to  all  church 
property,  while  here  it  is  a  private  one,  relating 
only  to  the  appellee  ;  but  this  does  not  render  a 
different  rule  of  construction  applicable.  The 
principle  is  the  same  ;  and  whether  the  exemp- 
tion be  by  a  general  statute  or  by  a  special  one, 
relating  only  to  the  party  claiming  the  exemp- 
tion, it  must,  in  the  absence  of  language  import- 
ing otherwise,be  held  to  relate  only  to  taxation 
for  the  general  purpose  of  state,county  and  mu- 
nicipal government.  To  say  of  property  that 
it  is  "exempt  from  all  taxation  by  state  or  local 
laws  for  any  purpose  whatever,"  certainly  gives 
no  greater  exemption  than  to  say  that  it  fs  '*  ex- 
empted from  taxation  of  every  kind;"  and  in 
enacting  the  Statute  in  question  the  Legislature 
must  be  presumed  to  have  known  of  the  almost 
uniform  construction  that  has  been  given  to 
the  word  *' taxation."  This  being  so,  had  it 
been  intended  to  exempt  the  property  of  the 
appellee  from  being  liable  for  its  proper  pro- 
portion of  the  cost  of  a  benefit,  which,  as  must 
be  presumed,  is  directly  conferred  upon  it  by 
the  construction  of  the  street, the  Statute  would 
have  provided  in  express  terms  that  it  should 
be  exempt  from  local  assessments.  Such  an 
intention  cannot  fairly  be  inferred  from  the 
language  used,  and  it* must  be  presumed  that 
the  Avord  *'  taxation  "  was  employed  in  its  legal 
sense. 

It  is  said,  how^ever,  that  the  petition  is  de- 
fective, in  that  it  fails  to  aver  or  show  by  any 
of  the  exhibits  filed  as  a  part  of  it  that  the  city 
council  fixed  what  should  be  the  grade  of  the 
street.  This  objection  is  well  taken.  The 
copy  of  the  city  ordinance  filed  with  the  peti- 
tion refers  to  another  one,  but  no  copy  of  it  is 
filed,  nor  are  its  provisions  set  forth  in  the  pe- 
tition. It  may  or  it  may  not  fix  the  grade  of  the 
improvement.  No  presumption  that  it  does  is 
admissible.  The  council  coul^not  abdicate  its 
legislative  power  in  this  respect,  and  leaving 
the  matter  to  the  judgment,  or, perhaps, whim, 
of  the  cit}'  engineer  or  the  contractor,  subject 
the  property  of  the  abutting  owner  to  whatever 
the  improvement  might  cost.  This  would  leave 
him  largely  at  the  mercy  of  an  irresponsible, 
and,  perhaps,  interested  party.  The  city,  by 
its  charter,  has  power  to  improve  its  streets  as 
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may  be  prescribed  by  ordinance.  The  power 
is  a  legislative  one,  and  the  kind  and  character 
of  the  improvement  must  be  fixed  by  the  city 
council.     Hyde»  v.  Joyes,  4  Bush,  464. 

While,  therefore,  the  second  paragraph  of 
the  answer  was  for  the  reasons  indicated  open 


to  demurrer,  yet  it  should  have  been  carried 
back  and  sustained  to  the  petition ;  and  the 
judgment  is  reversed,  with  leave  to  the  parties 
to  amend  the  pleadings,  and  for  further  pro- 
ceedings in  conformity  to  this  opinion. 
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1.  A  tax  collector  4  is  such  while  he  re- 
tains his  nv&rrants  and  lists  upon  which  are 
uncollected  taxes,  even  after  the  expiration  of 
his  term,  within  the  meaning  of  a  statute  prohil>- 
itinfr  collectors  of  taxes  from  heing  members  of 
the  board  of  selectmen. 

8.  The  acceptance  of  an  office  by  one 
disqualified  to  hold  it  by  reason  of  holdiafp  an 
incompatible  office  is  not  necessarily  a  resigna- 
tion of  the  prior  office  in  the  absence  of  a  special 
statutory  or  constitutional  provision  giving  it 
that  effect. 

8.  One  cannot  -devest  himself  of  the 
office  of  taac  collector  by: resignation  unless 
his  resignation  is  accepted  by  competent  authori- 
ty. 


4.    One  acquires  no  title  to  an  office  by 

being  elected  to  it  when  be  was  disqualified  by 
statute  to  hold  it. by  reason  of  «hls  holdlng^  an  in- 
compatible office. 

(July*31, 1891.) 

PETITION  for  a  writ  of  quo  warranto  to 
oust  defendant  from  the  office  of  selectman 
for  the  Town  of  Durham,  heard  in  vacation 
before  Doe,  Gh.  J,,  and  adjourned  by  him  t* 
the  law  term.     Judgment  of  ouster. 

Defendant  was  elected  to  the  office  of  tax 
collector  for  the  years  1888,  1889,  and  1890. 
He  took  the  official  oath  and  served  for  the 
designated  terms.  At  the  annual  meeting  in 
March,  1891,  he  was  elected  selectman  and 
took  the  oath  and  assumed  to  exercise  the  du- 
ties of  that  office.  This  proceeding  was  insti- 
tuted to  try  his  title  thereto. 

Further  facts  appear  in  the  opinion. 


Note.— Tenure  of  public  oJW«e;  incompatibility  of 
IT-  offices. 

It  is  well  settled  that  when  a  person  accepts  an 
office  incompatible  with  one  which  he  then  holds, 
be  thereby  impliedly  resigns  or  vacates  his  former 
office.  State  v.  Butt^  9  S.  C.  156;  State  v.  Brown,  6 
R.  1. 1:  People  v.  Carrique,  2  Hill,  »8;  Majde  v.  Stod- 
dard, 26  Conn.  566;  People  v.  Nostrand,  46  N.  Y.  376; 
Stubbs  V.  Lee,  64  Me.  196;  People  v.  Hanifan,  96  111. 
4S0. 

In  cases  where  the  question  of  incompatibility  of 
offices  has  arisen,  independently  of  statutory  or 
constitutional  provision,  two  rules  are  generally 
recognized :  CI)  that  Incompatibility  does  not  de- 
pend upon  the  incidents  of  the  offices,  as  upon 
physical  inability  to  be  enfraged  in  the  duties  of 
both  at  the  same  time;  (2)  the  character  and  rela- 
tion of  the  offices.  State  v.  Goff,  4  New  Eng.  Rep. 
100, 16  R.  I.  505. 

In  People  v.' Green,  6  Daly,  264,'  it  was  held  that 
the  office  of  member  of  the  Legislature  and  clerk 
of  the  court  of  special  sessions  might  be  held  by 
the  same  person,  even  though  attendance  upon  one 
office  prevented  for  the  time  being  the  perform- 
ance of  the  duties  of  the  other.  This  point  was 
approved  on  appeaJ.    People  v.  Green,  68  N.  Y.  295. 

In  Com.  V.  Kirby,  2  Cush.  577,  680,  the  court  says: 
"It  has  never  been  supposed  that  persons  holding 
minor  offices  appertaining  to  the  executive  de- 
partment of  the  government,  such  as  deputy  sher- 
iffs, constables,  or  coroners,  were  thereby  disquali- 
fied from  holding  scats  in  the  Legislature.  The 
same  was  formerly  true  of  the  Judges  of  the  court 
of  common  pleas,  who  frequently  held  the  office  of 
senator  or  representative  while  in  commission  as 
judges. 

The  test  of  incompatibility  under  the  second  rule 
is  the  character  and  relation  of  the  officers;  as 
where  one  is  subordinate  to  the  other,  and  subject 
in  some  degree  to  its  revisory  power;  or  where  the 
functions  of  the  two  officers  are  inherently  incon- 
sistent and  repugnant.  In  such  cases  it  has  uni- 
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formly  been  held  that  the  same  person  cannot  hold 
both  offices.  State  v.  Golf,  4  New  Eng.  Hep.  100, 15 
R.  T.  606. 

In  Cotton  V.  Phillips,  56  N.  H.  220,  where  one  was 
chosen  a  member  of  the  prudential  committee  and 
also  an  auditor  in  a  school  district,  it  was  held  he 
could  not  hold  both  offices.  The  court  says:  ^If 
the  same  person  could  hold  both  offices,  he  would 
in  fact  sit  in  judgment  on  his  own  acts." 

In  compatibility  arises  where  the  functions  of  the 
two  offices  are  inconsistent  with  their  being  exer- 
cised by  the  same  person:  such  as^being  Judge  and 
clerk  of  the  same  court;  the  officer  who  presents 
his  accounts  for  audit  and  the  officer  who  pa8st?« 
upon  it;  judge  and  deputy  sheriff  (People  v.  Green, 
68  N.  Y.  295;  State  v.  Goff,  4  New  Bnff.  Rep.  100, 15 
R.  I.  506,  2  Am.  St.  Rep.  921);  governor  of  a  State 
and  member  of  its  Leirislature;  Justice  of  the  peace 
and  judge  of  the  appellate  court  (Bamum  v.  Oil- 
pin,  27  Minn.  466.  38  Am.  Rep.  804;  Mohan  v.  Jack- 
son, 52  Ind.  699;  Com.  v.  Bins,  17  Serg.  &  R.  2^: 
State  V.  Feibleman,  28  Ark.  424):  sheriff  and  Justice 
of  the  peace.  Stubbs  v,  Lee,  64  Me.  195, 18  Am.  Rep. 
251;  Wilson  v.  King,  3  Litt  457, 14  Am.  Dec.  84;  Stale 
liank  V.  Curran,  10  Ark.  142;  Lawson,  Rights.  Rem- 
edies &  Practice,  0  3804. 

THien  a  person  is  selected  for  office  who  has  not 
the  qualifications  required  by  law,  the  selection  is 
not  therefore  void.  The  person  selected  is  defofio 
an  officer;  his  acts  in  the  discharge  of  his  duties  are 
valid  and  binding.  The  peace  and  repose  of  socie- 
ty imperiously  require  that  his  official  acts,  so  far 
as  others  are  concerned,  should  be  valid.  This  is 
true  of  the  hlg^hest  and  lowest  officers  from  the 
governor  to  the  constable.  St.  Louis  County  Ct. 
V.  Sparks,  10  Mo.  117,  45  Am.  Dec.  355. 

Offices  incompatible.  See  notes  to  De  Turk  r. 
Com.  (Pa.)  5  L.  R.  A.  858. 

De  facto  officers.  See  notes  to  Worrcl  v.  Peelle 
and.)  8  L.  R.  A.  228;  State  v.  Carr  dnd.)  anU. 
177. 
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Messrs.  J.  G.  Hall  and  John  Kivel  for 

plaintiff. 

Messrs.  Frink  &  Batchelder,  for  def end- 
ant: 

There  is  no  incompatibility  between  the 
office  of  collector  of  taxes  and  selectman,  save 
the  statutory  one. 

PiUtimrg\,  Banforth,  56  N.  H.  274. 

The  Statute  does  not  prohibit  a  collector, 
chosen  or  appointed  for  a  prior  year,  but  who 
has  not  collected  all  the  taxes  on  his  list,  from 
being  elected,  and  discharging  the  duties  of 
selectman. 

€ren.  Laws,  chap.  49,  §  5,  provides  that 
neither  the  treasurer  nor  the  collector  of  taxes 
shall  be  a  member  of  the  board  of  selectmen. 

The  Statute  recognizes  but  one  officer,  exist- 
ing at  any  one  time,  as  the  coUector  of  taxes. 

The  reason  of  the  Jaw  does  not  extend  to  ex- 
collectors.  The  law  itself  intends  that  the 
collector  shall  collect  all  his  taxes  within  the 
vear  and  settle  his  account. 

Northumb&rland  v.  Cohleigh,  59  N.  H.  254. 

After  that  he  is  only  a  debtor  to  the  town  for 
the  amount  of  the  uncollected  taxes.  He  can- 
not act  upon  their  abatement  if  he  is  a  select- 
man. 

Pittsbtirg  v.  Danfort/i,  supra. 

By  his  acceptance  of  the  office  of  selectman, 
defendant  must  be  regarded  as  having  resigned 
his  office  as  collector  of  taxes.  • 

Cotton  V.  Phillips,  56  N.  H.  220. 

Clark,  (/.,  delivered  the  opinion  of  the 
court: 

"Neither  the  treasurer  nor  collector  of  taxes 
shall  be  a  member  of  the  board  of  selectmen." 
Gren.  Laws,  chap.  40,  §  5.  The  duties  of  the 
offices  of  collector  and  selectmen  are  in  some 
respects  conflicting.  The  collector  is  required 
to  give  a  bond  to  the  acceptance  of  the  town 
or  selectmen.  Id.  chap.  42,  ^  4.  The  select- 
men may  remove  a  collector  for  certain  causes 
(Id.  chap.  42,  §  9);  and  in  certain  cases  they 
have  power  to  issue  an  extent  against  him  (Id. 


chap.  66,  §  5).  And  it  is  the  duty  of  the  se- 
lectmen, acting  in  behalf  of  the  town,  to  see 
that  the  collector  faithfully  performs  his  offi- 
cial duties,  and  in  default  to  take  measures  to 
protect  the  interests  of  the  town.  The  defend- 
ant having  been  elected  and  having  served  as 
coUector  for  the  years  1888, 1889,  and  1890  and 
still  retaining  his  warrants  and  lists  upon 
which  are  uncollected  taxes,  is  still  collector 
for  those  years.  "Every  collector,  in  the  col- 
lection of  taxes  committed  to  him  to  collect, 
and  in  the  service  of  his  warrant,  shall  have  the 
powers  vested  in  constables  in  the  service  of 
civil  process,  which  shall  continue  until  all 
taxes  in  his  list  are  collected."    Id.  chap.  58, 

§1. 

The  defendant's  acceptance  of  the  office  of 
selectman  did  not  relieve  him  of  the  office  of 
collector.  The  acceptance  of  an  office  by  one 
disqualified  to  hold  it  by  reason  of  holding  an 
incompatible  office  is  not  necessarily  a  resigna- 
tion of  the  prior  office,  unless  it  is  made  so  by 
special  statutory  or  constitutional  provision. 
Const,  pt.  2,  arts.  94,  95.  The  defendant's  res- 
ignation would  not  devest  him  of  the  office  of 
collector  unless  it  was  accepted.  Gen.  Laws, 
chap.  42,  §  1,  provides  that  in  case  any  officer 
who  has  given  an  official  bond  shall  resign,  be 
and  his  sureties  shall  continue  liable  upon  his 
bond  for  all  acts  under  color  of  his  office  until 
be  shall  resign  and  his  resignation  shall  have 
been  accepted  by  the  town,  selectmen,  or 
others  competent  to  accept  the  same. 

The  defendant  being  a  collector  of  taxes  for 
the  Town  of  Durham  when  he  was  elected  a 
selectman,  was  disqualified  to  hold  the  office, 
and  his  election  gives  him  no  title  to  it.  Cot- 
ton V.  Phillips,  56  N.  fl.  220,  223.  Having 
assumed  the  office  of  selectman  under  color  of 
an  election,  Marston  is  an. officer  de  facto,  and 
his  official  acts  are  valid  as  to  third  persons. 

Judgment  of  ouster. 

Doe,  Ch,  J.,  did  not  sit.  The  others  con- 
curred. 


KANSAS  SUPREME  COURT. 


C.  M.  CONDON,  Plff.  in  Err., 

V. 

L.  H.  KEMPER. 

(....Kan ) 

*Kemper  and   Ckindon   entered  into   a 
written  contract  whereby  Condon  agreed  to 

«Head  note  by  VAiiBNTiNB,  J. 


build  a  wall,  etc.,  or  else,  at  his  election,  to  re- 
move a  certain  house  three  feet,  and  put  it  in  as 
grood  condition  as  it  was  before:  and  in  such  con- 
tract the  parties  further  stipulated  as  follows: 
'*It  is  mutually  agrreed  between  said  parties  that 
a  failure  on  the  part  of  said  Ck)ndon  to  perform 
these  oblierations  shall  entitle  said  Kemper  to  re- 
cover from  him  the  sum  of  $500  as  hquidated  and 
ascertained  damaj^es  for  the  breach  of  this  con- 
tract."   Condon]  elected  not  to  build  the  wall. 


SOTK.— Contract:  liquidated  damages  and  penalty 
aistinauisheiL 
Whether  an  amount  stated  in  a  contract  is  to  be 
regarded  as  a  "penalty"  or  as  "liquidated  damagres" 
Is  frequently  a  matter  of  grreat  difficulty  to  deter- 
mine, especially  as  the  question  is  not  controlled  or 
indeed  affected  by  the  emplosnnent  of  either  or 
both  these  terms.  Dwinel  v.  Brown,  54  Me.  468; 
Hoaffland  v.  Segrur,  38  N.  J.  L.  238;  Foley  v.  McKee- 
gan,  4  Iowa,  1;  Bagrley  v.  Peddle,  16  N.  Y.  469; 
Shreve  v.  Brereton,  51  Pa.  175;  Thorougrhgrood  v. 
Walker,  47  N.  C.  15;  Watts  t.  Sheppard,  2  Ala.  426; 
13  L.  R.  A. 


Grand  Tower  Min.  Mfg.  &  Transp.  Co.  v.  Phillips, 
90  TJ.  S.  23  Wall.  471,  23  L.  ed.  71;  Biirrage  v.  Crump, 
48  N.  C.  330;  Davis  v.  Freeman,  10  Mich.  188. 

As  illustrative  of  the  difficulties  experienced  in 
this  respect,  see  Ootheal  v.  Talmage,  9  N.  Y.  651: 
Clement  v.  Cash,  21  N.  Y.  253:  Spencer  v.  Tildeo,  6 
Cow.  144:  Williams  v.  Dakin,  22  Wend.  201:  Pierce 
V.  Fuller,  8  Mass.  223;  Hall  v.  Crowley,  5  Allen,  304: 
Knapp  v.  Maltby,  18  Wend.  588;  Esmond  v.  Van 
Benschoten,  12  Barb.  366;  Richards  v.  Edlok,  17  Barb. 
280:  Colwell  v.  Lawrence,  38  N.  Y.  71;  3  Parsons, 
Cont.  156;  Noyee  v.  PhiUips,  60  N.  Y.  408. 
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etc.,  and  afterwards  failed  to  remove  the  house. 
The  cost  of  removing  the  house,  and  putting  it  in 
as  good  condition  as  It  was  before,  would  not 
have  exceeded  $100.  Ifekl,  that  when  the  parties 
made  the  contract,  and  stipulated  for  damages  In 
case  of  breach,  fixing  the  amount  at  $509.  they 
could  not  have  hud  in  contemplation  actual,  com- 
pensatory  damages;  and  therefore,— Held,  that 
the  sum  of  $500  mentioned  in  such  contract  as 
liquidated  and  ascertained  damages  must  be 
treated  as  a  penalty,  and  not  as  liquidated  dam- 
ages. 

(October  10, 1891.)    * 

ERROR  to  the  District  Court  for  Labette 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
sum  of  $500  as  liquidated  damages  for  the 
breach  of  a  contract.     Reversed. 

Statement  by  Valentine*  J. : 

This  was  an  action  brought  in  the  District 
Court  of  Labette  County  by  L.  H.  Kemper 
against  C.  M.  Condon  to  recover  $500  as 
liquidated  damages  for  the  alleged  breach 
of   the   following  written  contract,  to  wit  : 


**This  agreement  between  L.  H.  Kemper  and 
C.  M.  Condon  witnesseth,  that  whereas,  the 
said  Kemper  has  sold  to  said  Condon  lot  7, 
block  38,  in  Oswego,  Kansas,  said  Condon, 
as  a  part  of  the  consideration  therefor,  agrees 
to  erect  thereon  a  two- story  stone  or  brick 
building,  not  less  than  100  feet  deep,  withim 
six  months,  and  to  give  use  of  the  north  wall 
thereof  to  said  Kemper;  or  else  remove  the 
house  now  on  lot  &,  in  said  block  88.  three 
feet  north  of  where  it  now  stands,  as  said 
Condon  shall  elect  to  do,  and  put  said  build- 
ing in  as  good  condition  as  it  is  in  its  pres- 
ent location.  It  is  mutually  agreed  between 
said  parties  that  a  failure  on  the  part  of  said 
Condon  to  perform  these  obli^tions  shall 
entitle  said  Kemper  to  recover  from  him  the 
sum  of  five  hundred  dollars  as  liquidated 
and  ascertained  damages  for  the  breach  of 
this  contract.  C.  M.  Condon,  Oswego,  Kan- 
sas, March  11,  1887."  The  defendant  an- 
swered as  follows:  "Said  defendant  admits 
the  execution  and  delivery  of  the  writing 
marked  *  Exhibit  A, '  attached  to  and  made 
part  of  plaintiff's  petition,  but  he  alleges 


Even  where  the  parties  expressly  stipulate  in  the 
I'ecltals  of  the  contract  that  the  sura  mentioned 
shall  be  regarded  as  liquidated  and  ascertained 
damages,  and  not  as  a  *'peDalty,"  or  where  any 
other  language  equally  conclusive  had  been  used, 
the  courts  will  still  construe  the  recitals  as  in  the 
nature  of  a  contract,  and  restrict  the  measure  of 
damages  to  such  as  the  evidence  shows  have  been 
actually  received.  Kemble  v.  Farren,  6  Bing.  141; 
Dennis  v.  Cummins,  3  Johns.  Cas.  297;  Jackson  v. 
Baker, »  Bdw.  Ch.  471,  6L.  ed.  470;  Reindell  v.  Schell, 
4  C.  B.  N.  S.  97;  Curry  v.  Larer,  7  Pa.  470;  Baird  v. 
Tolliver,  6  Humph.  186;  Moore  v.  Platte  Co.  8  Mo. 
497;  Shreve  v.  Brereton,  51  Pa.  175;  Re  Newman.  L.  R 
4  Ch.  Div.  TUi  Boys  v.  AnceU,  5  Bing.  N.  C.  890l 
Homer  v.  Flintoflf,  9  Mees.  &  W.  678;  Lawson* 
Rights,  Remedies  &  Practice,  9  2643. 
'  The  question  is  held  to  depend  upon  the  meaning 
acd  intent  of  the  parties  as  gathered  from  a  full 
view  of  the  provisions  of  the  contract,  the  terms 
used  to  express  such  intent,  and  the  peculiar  cir- 
cumstances of  the  subject  matter  of  the  agreement* 
Dakln  v.  Williams,  17  Wend.  447,  affirmed,  22  Wend. 
201:  Shute  v.  Hamilton.  3  Daly,  462;  Perkins  v.  Ly- 
man,  11  Mass.  76;  Streeper  v.  Williams,  48  Pa.  450; 
Chase  v.  Allen,  13  Gray,  42. 

The  contractual  agreement  of  the  parties  must 
control,  and  the  true  inquiry  is.  What  was  the  un- 
dertaking? Whether  it  was  advantageous  or  other- 
wise for  the  contracting  parties  to  make  this  par- 
ticular contract,  is  immaterial,  if  the  intent  is  clear* 
bagley  v.  Peddle,  16  N.  Y.  460;  Hosmer  v.  True,  19 
Barb.  106;  Cushing  v.  Drew,  97  Mass.  446. 

8o  the  use  of  the  word  "penalty,**  or  the  term 
"liquidated  damages,**  does  not  conclusively  show 
this  Intention,  if  the  entire  agreement  indicates  a 
different  view.  Chamberlain  v.  Bagley,  11  N.  H. 
234;  Dimech  v.  Corlett.  12  Moore,  P.  C.  199;  Davis 
V.  Penton,  6  Bam.  &  C.  216;  Davis  v.  Freeman,  10 
Mich.  188. 

The  rule  established  by  the  principal  case  is  fur- 
ther Illustrated  by  the  following  decisions:  Basye 
V.  Ambrose,  28  Mo.  89;  Clark  v.  Kay,  26  Ga.  403; 
Daily  v.  Litchfield,  10  Mich.  29;  Gower  v.  Saltmarsh; 
11  Mo.  271;  Nash  v.  Herraosllla,  9  Cal.  584;  Halde- 
man  v.  Jennings,  14  Ark.  329;  Foley  v.  MoKeegan, 
4  Iowa,  1;  Baird  v.  Tolliver,  6  Humph.  186;  Wilson  v. 
Graham,  14  Tex.  222;  Lord  v.  Gaddls,  9  Iowa,  265; 
Hallock  V.  Slater,  Id.  599';  Abrams  v.  Rounts.  4 
Ohio,  214;  Ricketson  v.  Richardson,  19  Cal.  330; 
Lindsay  v.  Anesley,  28  N.  C.  186;  Hammer  v.  Brelden- 
bach,  31  Mo.  49;  Long  v.  Towl,  42  Mo.  546. 
13  L.  R.  A. 


A  sum  named  in  an  agreement  containing  dis- 
connected stipulations  of  various  degrees  of  Im- 
portance, will  be  considered  as  a  penalty,  though 
it  is  called  in  the  agreement  liquidated  damages, 
unless  the  agreement  specify  the  particular  stipu- 
lation or  stipulations  to  which  the  liquidated 
damages  are  to  be  confined.  Astley  v.  Weldon,  2 
Bos.  &  P.  346:  Kemble  v.  Farren,  6  Bing.  141;  Boys 
V.  Anoell,  5  Bing.  N.  C.  390;  Horner  v.  Flintoff.  9 
Mees.  &  W.  678;  Cheddick  v.  Marsh,  21  N.  J.  L.  463; 
Whitfield  V.  Levy,  85  N.  J.  L.  149. 

If  upon  the  face  of  the  instrument  it  be  doubtful 
whether  the  contracting  parties  intended  that  the 
sum  specified  in  the  agreement  shall  be  a  penalty 
or  liquidated  damages,  the  inclination  of  courts  is 
to  consider  the  contract  as  creating  a  penalty  to 
cover  the  damages  actually  sustained  by  a  breach 
of  the  contract,  and  not  liquidated  damages.  Cris- 
dee  V.  Bolton,  2  Carr.  &  P.  240;  Taylor  v.  Sandiford, 
20  U.  8.  7  Wheat.  13, 5  L.  ed.  384;  Chilliner  v.  Chll- 
liner,  2  Ves.  Br.  528;  Shute  v.  Taylor,  5  Meu  61; 
Dimech  v.  Corlett,  12  Moore,  P.  C.  1S9;  Coles  v. 
Sims,  5  De  G.  M.  &  G.  1:  Hahn  v.  Horstman,  12 
Bush,  249;  Yenner  v.  Hammond.  36  Wis.  277;  Streep- 
er V.  Williams,  48  Pa.  450;  Lynde  v.  Thompson.  2 
Allen.  456;  Wallis  v.  Carpenter,  18  Allen,  19;  Greea 
V.  Price,  18  Mees.  &  W.  701;  Pom.  Bq.  Jur.  fl  440. 

The  tendency  of  late  years  has  been  to  regard  the 
statements  of  the  oontraoting  parties  as  to  liqui- 
dated 'damages  in  the  light  of  a  penalty;  and  un- 
less the  contrary  Intention  is  unequivocally  ex- 
pressed, harsh  provisions  will  be  avoid(»d,  and  com- 
pensation in  the  way  of  a  penalty  will  be  decreed. 
Gammon  v.  Howe,  14  Me.  260;  Richards  v.  Edlck. 
17  Barb.  260;  Leggett  v.  New  York  Mut.  L.  Ins.  Co. 
53  N.  Y.  394;  Bright  v.  Rowland,  3  How.  (Miss.)  388; 
Hamilton  v.  Overton,  6  Blackf.  206;  Hoag  v.  Mc- 
Ginnis,  22  Wend.  168;  Brown  v.  Bellows,  4  PicJc  179; 
Baird  v.  Tolliver,  6  Humph.  186:  Wallace  v.  Oir- 
penter,  8Upra;  Watts  v.  Bheppard,  2  Ala.  425;  Hodges 
V.  King,  7  Met.  583;  Owens  v.  Hodges,  1  McMuU.  L. 
106;  Moore  v.  Platte  Co.  8  Mo.  467. 

The  tendency  and  preference  of  the  law  is  to  re- 
gard a  sum  stated  to  be  payable  if  a  contract  is  not 
fulfilled  as  a  penalty  and  not  as  liquidated  dam- 
ages. Yet  courts  endeavor  to  learn,  from  the  sub- 
ject matter  of  the  contract,  the  nature  of  the  stipu- 
lations, and  the  surrounding  circumstances,  what 
was  the  real  intent  of  the  parties,  and  are  g^^vemed 
by  such  intent.   Gushing  v.  Drew,  97  Mass.  445. 
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tlie  fact  to  be  that  said  writing  was  executed 
and  delivered  under  a  misapprehension  and 
a  mistake  of  tlie  facts  in  reference  to  the 
subject  matter  of  the  transaction  therein  re- 
ferred to  as  they  actually  existed,  and  that 
but  for  such  mistake  such  writing  would 
not  have  been  executed.  Defendant  alleges 
that  plaintiff  was  the  owner  of  lots  6  and  7, 
in  block  38,  in  the  City  of  Oswego,  Kansas. 
That  the  frame  house  mentioned  in  said 
writing  belonged  to  plaintiff,  and  was  ap- 
purtenant to  said  lot  6.  That  defendant 
negotiated  for  and  purchased  from  plaintiff 
said  lot  7  with  a  view  of  erecting  thereon  a 
stone  or  brick  building.  That  at  the  time 
of  purchasing  said  lot  7,  and  of  executing 
and  delivering  said  writing,  both  plaintiff 
and  defendant  understood  and  believed  that 
said  frame  house,  mentioned  in  said  writing, 
and  which  belonged  on  and  was  appurtenant 
to  said  lot  6,  stood  on  the  line  between  said 
lots  6  and  7 ;  the  main  part  of  it  being,  as 
said  parties  supposed,  on  lot  6,  and  about 
two  or  three  feet  in  width  of  it  standing  on 
aetid  lot  7.  That  to  permit  defendant  to  bui  Id 
on  his  said  lot  7  would  necessitate  the  re- 
moval of  said  house,  as  said  parties  believed, 
some  three  feet  to  the  north.  That  plaintiff 
sold,  and  defendant  bought,  said  lot  under 
such  belief.  That  plaintiff,  in  negotiating 
for  the  sale  of  said  lot  7,  objected  to  being 
put  to  the  expense  of  removinsr  said  house 
so  that  it  would  all  stand  on  his  own  lot  6, 
or  insisted,  if  he  were  put  to  such  expense, 
he  should  be  compensated  therefor :  and  to 
this  defendant  assented,  and  agreed  that  he 
would,  at  his  own  expense,  remove  said  frame 
house  so  that  it  should  entirely  stand  on  said 
lot  6,  and  far  enough  across  the  line  between 
said  lots  6  and  7  not  to  interfere  with  the 
erection  of  a  wall  on  said  line,  and  put  it 
in  as  good  condition  as  it  then  was,  where 
it  then  stood ;  or  if  he  should  so  elect,  in- 
stead of  removing  and  repairing  said  house 
as  aforesaid,  he  might  erect  on  said  lot  7  a 
brick  or  stone  building  not  less  than  100  feet 
deep,  and  give  plaintiff  the  use  of  the  north 
wall  thereof  as  comi)ensation  for  his  mov- 
ing and  repairing  said  house  as  aforesaid. 
That  it  was  to  meet  such  contingency,  and 
secure  such  end,  that  said  writing  was  exe- 
cuted and  delivered.  That  thereafter  this 
defendant  elected  not  to  erect  said  stone  or 
brick  building  on  said  lot  7,  and  not  to 
furnish  plaintiff  the  use  of  the  north  wall 
thereof.  That,  by  agreement  between  said 
plaintiff  and  defendant,  said  block  was  after- 
wards surveyed,  and  the  fact  was  then  ascer- 
tained that  said  frame  building  did  not  stand, 
as  both  of  said  parties  had  supposed  it  did, 
across  the  line  between  said  lots  6  and  7,— a 
part  on  6  and  a  part  on  7, — but  that  it  all 
then  stood  on  saia  lot  6,  and  so  far  from  the 
line  between  lots  6  and  7  as  not  to  interfere 
with  the  erection  of  a  wall  thereon,  and 
therefore  a  removal  of  said  frame  building 
was  unnecessary,  and  would  be  of  no  advan- 
tage whatever  to  plaintiff.  Defendant  al  leges 
that  the  only  purpose  on  the  part  of  plain- 
tiff or  defendant  in  the  execution  and  de- 
livery of  said  writing  was  to  indemnify 
plaintiff  against  cost  and  expense  in  the  re- 
moval and  repair  of  said  house  as  aforesaid. 
13  L.  R.A. 


and  that,  had  plaintiff  desired  its  removal  af- 
ter the  fact  in  reference  to  its  true  location  was 
ascertained,  he  could  have  had  it  removed 
three  feet  north  of  where  it  then  stood,  and 
put  in  as  good  condition  as  it  was,  where  it 
then  stood,  at  a  cost  and  expense  of  not  to 
exceed  fllOO.  That  said  house  could,  at  the 
time  of  the  execution  of  said  writing,  or  at 
any  time  since  then,  have  been  removed  three 
feet  north  of  where  it  then  stood  and  now 
stands,  and  put  in  as  good  condition  as  it 
then  was,  in  its  then  location,  at  a  cost  of 
not  to  exceed  $100.  That  in  no  event  could 
plaintiff's  damage,  had  he  desired  to  have 
bad  said  house  removed,  exceed  one  hundred 
dollars.  That  to  indemnify  against  such 
possible  damage  was  the  only  abject  in  giv- 
ing said  writing.  Defendant  alleges  that 
plaintiff  has  not  removed  said  house,  and 
has  in  no  way  been  to  any  cost  or  expense  on 
account  of  the  removal  of  said  house,  or  for 
an^  other  purpose  referred  to  in  any  way  in 
said  writing.  Defendant  denies  that  plain- 
tiff has  suffered  any  damage  on  his  account, 
and  denies  any  liability  to  him  in  any  re- 
spect. Wherefore  defendant  asks  that  this 
cause  be  dismissed,  and  that  he  recover  his 
costs  herein."  The  plaintiff  replied,  deny- 
ing every  allegation  of  the  answer  incon- 
sistent with  the  allegations  of  his  petition. 
When  the  case  was  called  for  trial,  the 
plaintiff  moved  for  judgment  upon  the 
pleadings;  and  the  court  sustained  the  mo- 
tion, and  rendered  judgment  accordingly  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  $500,  with  interest  and  costs ;  and  the 
defendant  excepted,  and  afterwards,  as  plain- 
tiff in  error,  brought  the  case  to  this  court 
for  review. 

Messrs.  Case  &  Glasse,  for  plaintiff  in 
error: 

The  tendency  of  courts  is  to  bold  a  sum 
named  as  a  penalty  rather  than  liquidated  dam- 
ages, when  such  a  construction  is  at  all  com- 
patible with  the  language  used  and  the  condi- 
tions of  the  contract  entered  into.  Notwith- 
standing the  language  used,  they  will  not  And 
the  intention  to  have  been  to  consider  a  sum 
named  as  liquidated  damage  when  it  is  to  se- 
cure the  performance  of  several  items  of  une- 
qual value  or  importance,  the  value  of  which 
can  be  accurately  determined;  and  especially 
will  they  so  hold  when  the  sum  named  is  great- 
ly disproportioned  to  the  damage  which  may 
be  sustained. 

Kemhk  v.  Farren,  6  Bing.  141;  8  Parsons, 
Cont.  pp.  167-159;  Wood's  Mayne,  Dam.  p. 
213,  ?§  172,  178,  p.  213,  ^§  168,  169,  pp. 
209,  210;  Sedgw.  Dam.  p.  839;  Spencer  v.  Ttl- 
den,  5  Cow.  144;  Spear  y.  Smith,  1  Denio,  464; 
Hoay  V.  McGinnis,  22  Wend.  163;  WalHs  v. 
Carpenter,  13  Allen,  19;  Shute  v.  Taylor,  5 
Met.  61;  Higfjinson  v.  Weld,  14  Gray.  165; 
Lampman  v.  Cochran,  16  N.  Y.  275;  Colwell 
V.  Lawrence,  38  N.  Y.  71;  Lyman  v.  Babcock, 
40  Wis.  503;  Carter  v.  Strom,  41  Minn.  522; 
Herri/  v.  Wisdom,  3  Ohio  St.  241;  Tai/loe  v. 
Snndiford,  20  U.  S.  7  Wheat.  13,  5  h.  ed.  384. 

For  a  clear  statement  of  the  rule  as  to  when 
a  sum  named  is  to  be  considered  a  penally  and 
when  liquidated  damages,  see — 

Ckments  v.  Schnylkill  River  E.  S.  R.  Co.  132 
43 
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Pa.  445.    See  also  St  Louis  d  8,  F.  R.  Co.  v. 
Sftoemaker,  27  Kan.  677;  Heatwole  v.  Oorrell, 
35  Kan.  692. 
Mr.  J.    H.  MorriBon  for   defendant    in 


Valentine,  J.y  delivered  the  opinion  of 
the  court : 

The  substantial  question  involved  in  this 
controversy  is  whether  the  plaintiff  below, 
L.  H.  Kemper,  mav  recover  from  the  defend- 
ant below,  C.  M.  Condon,  the  sum  of  $500 
as  agreed  and  liquidated  damages,  or  whether 
he  can  recover  only  the  amount  of  his  actual 
loss  or  damage  resulting  from  the  breach  of 
the  contract  sued  on,  which  amount,  accord- 
ing to  the  facts  of  the  case  as  presented  to 
us,  cannot  exceed  $100.  The  contract  upon 
which  Kemper  seeks  to  recover  contains  the 
following  among  other  stipulations:  "'It  is 
mutually  agreed  between  said  parties  that  a 
failure  on  the  part  of  said  Condon  to  per- 
form these  obligations  shall  entitle  said 
Kemper  to  recover  from  him  the  sum  of  |;500 
as  liquidated  and  ascertained  damages  for  the 
breach  of  this  contract."  It  will  be  seen  that 
the  parties  themselves  have  used  the  words 
** liquidated  and  ascertained  damages;"  but 
nearly  all  the  authorities  agree  that  neither 
these  words,  nor  any  other  words  of  similar 
import,  are  conclusive,  but  that  the  amount 
named,  notwithstanding  the  use  of  such 
words,  may  nevertheless  be  nothing  more 
than  a  penalty.  Some  of  such  authorities 
are  the  following :  Lampman  v.  Cochran^ 
16  N.  Y.  275 ;  Ayers  v.  Peas,  12  Wend.  393 ; 
Hoag  V.  McQinnis,  22  Wend.  163 ;  Beale  v. 
Hayes,  5  Sandf.  640;  Gray  v.  Oro%,  18 
Johns.  219;  Jackson  v.  Baker,  2  Edw.  Ch. 
471,  6  L.  ed.  470 ;  Shreve  v.  BrereUm,  51  Pa. 
175 ;  FiUpatrick  v.  Gottingham,  14  Wis.  219  ; 
Fisk  V.  Gray,  11  Allen,  132 ;  WaUis  v.  Car- 
penter, 13  Allen,  19 ;  Mx  parte  Pollard,  2 
Low.  411;  Ba^e  v.  Ambrose,  28  Mo.  89; 
Carter  v.  Strom,  41  Minn.  522;  Schrimpfy. 
Tentiessee  Mfg.  Co.  86  Tenn.  219 ;  Haldeman 
V.  Jennings,  14  Ark.  829 ;  Davis  v.  Freeman, 
10  Mich.  188;  HaJm  v.  Horstman,  12  Bush, 
249;Z<nr  v.  Nolle,  16  111.  475;  Kemble  v. 
Farren,  6  Bing.  141 ;  Davies  v.  Penton,  6 
Barn.  &  C.  216 ;  H(/mer  v.  Flintoff,  9  Mees. 
&  W.  678 ;  Newman  v.  Capper,  L.  R.  4  Ch. 
Div.  724. 

Of  course  the  words  of  the  parties  with 
respect  to  damages,  losses,  penalties,  forfeit- 
ures, or  any  sum  of  money  to  be  paid,  re- 
ceived, or  recovered,  must  be  given  due  con- 
sideration, and,  in  the  absence  of  anything 
to  the  contrary,  must  be  held  to  have  con- 
trolling force ;  but  when  it  may  be  seen  from 
the  entire  contract,  and  the  circumstances 
under  which  the  contract  was  made,  that  the 
parties  did  not  have  in  contemplation  actual 
damages  or  actual  compensation,  and  did 
not  attempt  to  stipulate  with  reference  to  the 
payment  or  recovery  of  actual  damages  or 
actual  compensation,  then  the  amount  stipu- 
lated to  be  paid  on  the  one  side,  or  to  be  re- 
ceived or  recovered  on  the  other  side,  cannot 
be  considered  as  licjuidated  damages,  but 
must  be  considered  m  the  nature  of  a  pen- 
alty ;  and  this,  even  if  the  parties  should 
name  such  amount  ^liquidated  damages." 
13  L.  R.  A. 


The  following  text- books  upon  this  subject 
may  be  examined  with  much  profit:  1 
Sedgw.  Dam.  8th  ed.  chap.  12,  ^  389-427 ; 
1  Sutherland,  Dam.  pp.  475-580,  dhap.  7,  P 6; 
13  Am.  &  Eng.  Encyclop.  Law,  pp.  857- 
868 ;  1  Pom.  Eq.  Jur.  §§  440-447  ;  3  Parsons, 
Cont.  pp.  156-163,  §  2. 

The  text -books  upon  this  subject  unite  in 
saying  that  the  tendency  and  preference  of 
the  law  is  to  regard  a  stated  sum  as  a  pen- 
alty, instead  of  liquidated  damages,  because 
actual  damages  can  then  be  recovered,  and 
the  recovery  DC  limited  to  such  damages.  1 
Sutherlaiid,  Dam.  490 ;  13  Am.  &  Eng.  En- 
cyclop.  Law,  pp.  858,  860.  The  decisions  of 
this  court  are  also  in  this  same  line.  The 
only  decisions  of  this  court  upon  the  subject 
of  liquidated  damages  are  the  following: 
Kurtz    V.    Sponable,    6   Kan.    395;    FooU  v. 

rgue,  13  Kan.  155 ;  St.  Louis  d  8.  F.  R. 
V.  8hoemaker,Z21  Kan.  677 ;  JleatwoU  v. 
GorreU,  35  Kan.  692. 

We  are  satisfied  with  the  foregoing  decis- 
ions of  this  court,  but  they  do  not  go  to  the 
extent  of  controlling  the  decision  in  the 
present  case.  The  last  case  cited  is  supported 
by  the  following  additional  cases:  Darts 
V.  Gillett,  52  N.  H.  126 ;  Caswell  v.  Johnson, 
58  Me.  164 ;  BurriU  v.  Daggett,  77  Me.  545. 

In  1  Sedgwick  on  Damages,  8th  ed. ,  the  fol- 
lowing among  other  language  is  used  :  ^  From 
the  foregoing  we  derive  the  following  as  a 
general  rule  governing  the  whole  suoject: 
Whenever  the  damages  were  evidently  the 
subject  of  calculation  and  adjustment  be- 
tween the  parties,  and  a  certain  sum  was 
agreed  upon  and  intended  as  compensation, 
and  is  in  fact  reasonable  in  amount,  it  will 
be  allowed  by  the  court  as  liquidated  dama- 
ges." Section  405.  "And  here  we  are 
brought  back  by  a  somewhat  circuitous  path 
to  the  great  fundamental  principle  which 
underlies  our  whole  system, — that  of  iX>m- 
pensation.  The  great  object  of  this  system 
IS  to  place  the  plaintiff  in  as  good  a  position 
as  he  would  have  had  if  his  contract  had  not 
been  broken.  So  long  as  parties  themselves 
keep  this  principle  in-view,  they  will  be  al- 
lowed to  agree  upon  such  a  sum  as  will  prob- 
ably be  a  fair  equivalent  of  a  breach  of  con- 
tract. But  when  they  go  beyond  this,  and 
undertake  to  stipulate,  not  for  compensa- 
tion, but  for  a  sum  out  of  all  proportion  to 
the  measure  of  liability  which  the  law  re- 
gards as  compensatory,  Uien  the  law  will  not 
allow  the  agreement  to  stand.  In  all  agree- 
ments, therefore,  fixing  upon  a  sum  in  ad- 
vance as  the  measure  or  limit  of  liability, 
the  final  question  is  whether  the  subject  of 
the  contract  is  such  that  it  violates  this  fun- 
damental rule  of  compensation.  If  it  does 
so,  the  sum  fixed  is  necessarily  a  penalty. 
If  it  does  not  do  so,  the  question  arises,  as 
in  any  other  contract,  as  to  what  agreement 
the  parties  have  actually  made ;  ana  here,  as 
in  all  other  cases,  their  intention,  as  ascer- 
tained from  the  language  employed,  is  a 
guide."  Section  406.  **  Where  the  stipulated 
sum  is  wholly  collateral  to  the  object  of  the 
contract,  being  evidently  inserted  merely  as 
security  for  pjerformance,  it  will  not  be  al- 
lowed as  liquidated  damages."  Section  410. 
*"  Whenever  an  amount  stipulated  is  to  be 
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paid  on  the  non-payment  of  a  less  amount, 
or  on  default  in  delivering  a  thing  of  less 
value,  the  sum  will  generally  be  treated  as 
a  penalty."  Section  411.  "Whenever  the 
stipulated  sum  is  to  be  paid  on  breach  of  a 
contract  of  such  a  nature  that  the  loss  may 
be  much  greater  or  much  less  than  the  sum, 
it  will  not  be  allowed  as  liquidated  dama- 
ges." Section  412.  "A  sum  fixed  as  secur- 
ity for  the  performance  of  a  contract  contain- 
ing a  number  of  stipulations  of  widely 
different  importance,  breaches  of  some  of 
which  are  capable  of  accurate  valuation,  for 
any  of  which  the  stipulated  sum  is  an  exces- 
sive compensation,  is  a  penalty."  Section 
418.  **If  the  contract  is  one  in  which  the 
measure  of  damages  for  part  performance  is 
ascertoinable,  and  a  sum  is  stipulated  for 
breach  of  it,  this  sum  will  not  be  allowed 
as  liquidated  damages,  in  case  of  a  partial 
breach."    Section  415. 

In  1  Pomeroy  on  Equity  Jurisprudence  the 
following  language  is  used :  "  Where  an 
agreement  contains  provisions  for  the  per- 
formance or  non- performance  of  several  acts 
of  different  degrees  of  importance,  and  then 
a  certain  sum  is  stipulated  to  b^  paid  upon 
a  violation  of  any  or  all  of  such  provisions, 
and  the  sum  will  be  in  some  instances  too 
large,  and  in  others  too  small,  a  compensa- 
tion for  the  injury  thereby  occasioned,  that 
sum  is  to  be  treated  as  a  penalty,  and  not  as 
liquidated  damages.  This  rule  has  been  laid 
down  in  a  somewhat  different  form,  as  fol- 
lows :  Where  the  agreement  contains  provis- 
ions for  the  performance  or  non -performance 
of  acts  which  are  not  measurable  by  any 
exact  pecuniary  standard,  and  also  of  one  or 
more  other  acts  in  respect  of  which  the  dam- 
ages are  easily  ascertainable  by  a  jury,  and 
a  certain  sum  is  stipulated  to  be  paid  upon 
a  violation  of  any  or  all  of  these  provisions, 
such  sum  must  be  taken  to  be  a  penalty." 
Section  443.  "Whether  an  agreement  pro- 
vides for  the  performance  or  non -performance 
of  one  single  act,  or  of  several  distinct  and 
separate' acts,  if  the  stipulation  to  pay  a  oer- 
tAin  sum  of  money  upon  a  •  default  is  so 
framed,  is  of  such  a  nature  and  effect  that 
it  necessarily  renders  the  defaulting  party 
liable  in  the  same  amount  at  all  events,  both 
when  his  failure  to  perform  is  complete  and 
when.it  is  only  partial,  the  sum  must  be  re- 
garded as  a  penalty,  and  not  as  liquidated 
damages. "    Section  444. 

In  Sutherland  on  Damages  the  following 
among  other  language  is  used :  "  While  no 
one  can  fail  to  discover  a  ver;p^  great  amount 
of  apparent  conflict,  still  it  will  be  found  on 
examination  that  most  of  the  cases,  however 
conflicting  in  appearance,  have  yet  been  de- 
cided according  to  the  justice  and  equity  of 
the  particular  case."  Page  478.  **To  be 
potential  and  controlling  that  a  stated  sum 
is  liquidated  damage,  that  sum  must  be  fixed 
as  the  basis  of  compensation,  and  substan- 
tially limited  to  it ;  for  just  compensation 
is  recognized  as  the  universal  measure  of 
damages  not  punitory.  Parties  may  1  iquidate 
the  amount  by  previous  agreement.  But, 
when  a  stipulated  sum  is  evidently  not  based 
on  that  principle,  the  intention  to  liquidate 
damages  will  either  be  found  not  to  exist, 
18  L.  R.  A. 


or  will  be  disregarded,  and  the  stated  sum 
treated  as  a  penalty.  Contracts  are  not  made 
to  be  broken ;  and  hence,  when  parties  pro- 
vide for  consequences  of  a  breach,  they  pro- 
ceed with  less  caution  than  if  that  event  was 
certain,  and  they  were  fixing  a  sum  absolutely 
to  be  paid:  The  intention  in  all  such  cases 
is  material ;  but,  to  prevent  a  stated  sum 
from  being  treated  as  a  penalty,  the  intention 
should  be  apparent  to  liquidate  damages  in 
the  sense  of  making  just  compensation.  It 
is  not  enough  that  the  parties  express  the  in- 
tention that  the  stated  sum  shall  be  paid  in 
case  of  a  violation  of  the  contract.  A  pen- 
alty is  not  converted  into  liquidated  dama- 
ges by  the  intention  that  it  be  paid.  It  is 
intrinsically  a  different  thing,  and  the  in- 
tention that  it  be  paid  cannot  alter  its  nature. 
A  bond,  literally  construed,  imports  an  in- 
tention that  the  penalty  shall  be  paid  if 
there  be  default  in  the  performance  of  the 
condition ;  and  formerly  that  was  the  legal 
effect.  Courts  of  law 'now,  however,  ad- 
minister the  same  equity  to  relieve  from 
penalties  in  other  forms  of  contract  as  from 
those  in  bonds.  The  evidence  of  an  intention 
to  measure  the  damage,  therefore,  is  seldom 
satisfactory  when  the  amount  stated  varies 
materially  from  a  just  estimate  of  the  actual 
loss  finally  sustained."  Pages  480,  481.  See 
also  especially  8  Parsons,  Cont.  6th  ed.  p. 
156  et  seq. 

Many  courts  hold  that  the  intention  of  the 
parties  must  govern,  but  say  that  if  the 
damages  stipulated  to  be  paid,  received,  or 
recovered  on  the  breach  of  the  contract  are 
out  of  proportion  to  the  actual  damages  that 
might  be  sustained,  then  the  parties  could 
not  in  fact  bave  intended  liquidated  damages, 
but  merely  a  penalty,  whatever  their  lan- 
guage might  be.  Other  courts  hold  that  it 
makes  no  difference  what  the  intention  of  the 
parties  might  be  ;  that  the  nature  of  the  con- 
tract itself  must  govern,  and  if  the  amount 
stipulated  to  be  paid,  received,  or  recovered 
is  out  of  all  proportion  to  the  actual  dam- 
ages that  might  be  sustained,  then  such 
amount  must  be  treated  as  a  penalty,  what- 
ever may  have  been  the  intention  of  the 
parties ;  that  in  fact,  and  in  the  very  nature 
of  things,  such  amount  would  be  a  penalty, 
and  could  not  be  anything  else ;  that  the 
parties  could  not  hy  misnamini?  the  amount, 
and  calling  it  liquidated  damages,  make  it 
such.  In  this  connection  the  following  lan- 
guage of  Jvdge  Christiancy,  who  delivered 
the  opinion  of  the  court  in  the  case  of  Jaquith 
V.  Hudson,  5  Mich.  128,  136,  187,  is  instruc- 
tive;  "Again,  the  attempt  to  place  this 
question  upon  the  intention  of  the  parties, 
and  to  make  this  the  governing  consideration, 
necessarily  implies  that,  if  the  intention  to 
make  the  sum  stipulated  damages  should 
clearly  appear,  the  court  would  enforce  the 
contract  according  to  that  intention.  To  test 
this,  let  it  be  asked  whether,  in  such  a  case, 
if  it  were  admitted  that  the  parties  actually 
intended  the  sum  to  be  considered  as  stipu- 
lated damages,  and  not  as  a  penalty,  a  court 
of  law  would  enforce  it  for  the  amount  stip- 
ulated. Clearly,  they  could  not,  without 
going  back  to  the  technical  and  long-ex- 
ploded doctrine  which  gave  the  whole  pen- 
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alty  of  the  bond,  without  reference  to  the 
damages  actually  sustained.  They  would 
thus  be  simply  changing  the  names  of  things, 
and  enforcing,  under  the  name  of  stipulated 
damages,  what  in  its  own  nature  is  but  a 
penalty.  The  real  question  in  this  class  of 
cases  will  be  found  to  be,  not  what  the  par- 
ties intended,  but  whether  the  sum  is  in  fact 
in  the  nature  of  a  penalty ;  and  this  is  to  be 
determined  by  the  magnitude  nf  the  sum,  in 
connection  with  the  subject  matter,  and  not 
at  all  by  the  words  or  the  understanding  of 
the  parties.  The  intention  of  the  parties 
cannot  alter  it.  While  courts  of  law  gave 
the  penalty  of  the  bond,  the  parties  intended 
the  payment  of  the  penalty  as  much  as  they 
now  intend  the  payment  of  stipulated  dam- 
ages. It  must  therefore,  we  think,  be  very 
obvious  that  the  actual  intention  of  the  par- 
ties in  this  class  of  cases,  and  relating  to 
this  point,  is  wholly  immaterial :  and, 
though  the  courts  have  very  generally  pro- 
fessed to  base  their  decisions  upon  the  inten- 
tion of  the  parties,  that  intention  is  not,  and 
ciinuot  be,  made  the  real  basis  of  these  de- 
cisions. In  endeavoring  to  reconcile  their 
decisions  with  the  actual  intention  of  the 
parties,  the  courts  have  sometimes  been  com- 
pelled to  use  language  wholly  at  war  with 
any  idea  of  interpretation,  and  to  say  'that 
the  parties  must  be  considered  as  not  mean- 
ing exactly  what  they  say.'  Homer  v. 
Flintoff,  9  Mees.  &  W.  678,  per  Parke,  B. 
May  it  not  be  said,  with  at  least  equal 
propriety,  that  the  courts  have  sometimes 
said  what  they  did  not  exactly  mean.'*  And 
in  the  case  of  Myer  v.  Hart,  40  Mich.  517, 
523,  the  Supreme  Court  of  Michigan  held  as 
follows :  ''Just  compensation  for  the  injury 
sustained  is  the  principle  at  which  the  law 
aims,  and  the  parties  will  not  be  permitted, 
by  express  stipulation,  to  set  this  principle 
aside.  ^ 
We  might  quote   further  from  the  text- 


books and  the  reported  cases,  but  we  think 
tlie  foregoing  is  sufficient ;  and  from  the 
foregoing  it  certainly  follows  that  the  plain- 
tiff below,  Kemper,  cannot  "recover"  **the 
sum  of  $500  as  liquidated  and  ascertained 
damages  for  the  breach  of  this  contract." 
notwithstanding  such  is  the  language  of  the 
contract.  If  the  defendant,  Uondon,  had 
removed  the  building  situated  on  lot  6  three 
feet  north,  and  had  then  put  the  same  in  as 
good  condition  as  it  was  before,  he  would 
have  so  completed  his  contract  that  not  one 
cent  of  damage  could  be  recovered  from  him ; 
and  to  so  remove  such  building,  and  t/> 
to  put  it  in  as  good  condition  as  it  was  be- 
fore, would  not  have  cost  to  exceed  $100. 
But  suppose  that  Condon  had  removed  the 
building,  and  then  have  failed  to  put  the 
same  in  as  good  condition  as  it  was  before : 
he  would  have  committed  a  breach  of  the 
contract,  but  the  actual  damages  might  not 
have  been  $25.  Tiicn,  should  the  plaintiff, 
Kemper,  recover  the  said  sum  of  $500?  Or 
suppose  that  Condon  had  removed  the  house, 
and  attempted  to  put  it  in  as  good  condition 
as  it  was  before,  but  had  failed  to  repair  a 
lock,  or  a  small  portion  of  the  plastering, 
or  a  broken  window,  which  repairing  might 
not  have  cost  $1 ;  then,  should  Kemper  have 
the  right  to  recover  the  said  sum  of  $500? 
All  this  shows  that  the  parties  did  not  have 
in  contemplation  the  matter  of  actual  com- 
pensatory damages  when  they  stipulated  that 
Kemper  might  recover  $500  from  Condon  as 
liquidated  and  ascertained  damages,  in  case 
of  a  breach  of  the  contract,  but  shows  that 
in  fact,  though  not  in  words,  they  fixed  the 
sum  of  $500  as  a  penalty  to  cover  all  or  any 
damages  which  might  result  from  a  breach 
of  the  contract. 

TJie  judgment  oj  t/ie  court  below  will  be  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

All  the  Justices  concur. 


VERMONT  SUPREME  COURT. 


Asher   BURDITT,  Admr.,  etc.,  of  Angeline 
W.  Gorham,  Deceased,  Appt., 

V. 

Charles  S.   COLBURN,  Admr.,  etc.,  of  Rol- 
lins S.  Meacham,  Deceased. 


(. 


.vt.. 


.) 


1.    A  mortga4gB   by  aji   admipirtrator 

individually  to  himself  as  administrator  to  secure 
an  indebtedness  which  he  owes  to  the  estate  is  in- 
valid for  want  of  contracting  parties. 


8.   A  mortffagOF*s  _  _ 

gu-gBt  which  ho  has  executed  individually  to 
himself  as  administrat.or,  without  recording  it, 
in  a  receptacle  used  for  keeping  papers  bolong- 
ing  to  himself  and  the  estate,  where  it  is  found 
after  his  death,  is  not  a  delivery;  and  its  subse- 
quent recordation,  by  his  successor  is  ineffectual. 

(August  81,  1891.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Rutland  County 


Note.— Dc«(l,  e«ientiaUi  to  validity  of. 
A  deed  must  be  signed,  sealed,  and  acknowl- 
cdfred,  and  it  is  still  inoperative  for  any  purpose 
until  it  is  actually  or  constructively  delivered  by 
the  grantor,  and  accepted  by  the  grantee.  This 
element  of  delivery  is  the  inseparable  accompani- 
ment of  every  conveyance,  and  It  ctinnot  be  omit- 
ted without  latal  effect.  Jackson  v.  Dunlap,  1 
Johns.  Cas.  114:  Goddard'8Ca8e,2  Coke  4  b;  Stiles  v. 
Hrown,  16  Vt.  563;  Fisher  v.  Beckworth.  80  Wis.  55: 
Hulick  V.  Scovil,  9  III.  175:  Younge  v.  Oullbeau,  TO 
U.  S.  3  Wall.  641,  18  L.  ed.  283;  Church  v.  Gihnan, 
13  L.  R.  A. 


16  Wend.  666;  Fairbanks  v.  Metcalf,  8  Mass.  230( 
Overman  v.  Kerr,  17  Iowa,  486;  Johnson  v.  Farley, 
45  N.  U.  510;  Cook  v.  Brown,  84  N.  H.  476;  Fisher  r. 
HaU,  41  N.T.  431;  Fletcher  v.  Mansur,  5  Ind.  267. 

Delivery  Includes  a  surrender  and  acceptance, 
and  botfi  are  necessary *to  its  completion.  Hals 
must  be  the  result  of  a  contract,  the  meeting  of  two 
minds,  the  accord  of  two  wills.  The  grantor  must 
be  willing  and  agree  to  deliver,  and  the  grantee 
must  be  willing  nnd  consent  to  receive,  and  this  a<v 
cord  of  wills  must  be  evinced  in  some  way  to  dbow 
the  unequivocal  intention  of  both  parties  that  the 
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dismissing  his  bill  filed  to  foreclose  a  mort- 
gage.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georg^e  E«  Lawrence,  for  complain- 
ant: 

Meacham,  as  administrator,  was  an  entirely 
separate  person  from  Meacham  individually. 

While  public  policy  does  not  permit  him  m 
bis  representative  capacity  to  deal  and  contract 
with  himself  in  his  individual  capacity,  never- 
theless such  contracts  are  in  the  nature  of 
voidable  contracts  rather  than  void.  And 
whenever  contracts  so  made  result  beneficially 
to  the  trust  they  may  be  enforced  in  favor  of 
the  trust — and  the  trustee  himself  cannot  nul- 
lify them. 

Boerumy.  Sckenck,  41  N.  Y.  183;  Woemer, 
Law  of  Administration,  700-702,  1086, 1087. 

Delivery,  appears  to  have  been  accomplish- 
ed, since  the  deed  was  signed,  sealed,  and  de- 
livered in  the  presence  of  attesting  witnesses, 
and  placed  among  the  papers  of  the  estate  he 
intended  to  be  benefited  thereby. 

Souverbye  v.  Arden,  1  Johns.  Ch.  340,  1  L. 
ed.  126. 

An  administration  stands  in  the  place  of  the 
deceased,  and  cannot  defend  against  this  mort- 
gage, unless  Meacham  himself  could,  suppos- 
ing the  same  had,  by  reason  of  his  removal, 
passed  to  another  administrator  during  his 
lifetime. 

Martin  v.  Ma/rtin,  1  Vt.  91. 

Mr.  J.  C.  Baker,  for  defendant: 

Every  contract  necessarily  involves  two  par- 
ties; one  bound  to  perform  the  contract,  and 
the  other  entitled  to  have  it  performed. 

A  party  cannot  contract  with  himself. 

2  Chitty,  Contracts,  1339. 

Without  delivery  there  is  no  mortgage. 

1  Jones,  Mortgages.  §  84. 

Delivery  is  an  incident  necessary  to  give  ef- 
fect to  a  mortgage,  even  as  between  the  parties 
to  it. 

1  Jones,  Mortgages,  §  539;  3  Wnshburn,  Real 
Property,  282;  StHe%  v.  Brown,  16  Vt.  563; 
Ihcinell  v.  Bliss,  58  Vt.  353. 

The  grantor  must  part  with  the  control  and 
custody  of  the  mortgage  permanently,  with 
the  intention  of  having  it  take  effect  as  a  mort- 
gage. So  long  as  he  retains  the  control  of  the 
deed  he  retains  the  title  conveyed  by  it. 

Elmore  v.  Marks,  39  Vt.  538.  See  Orr  v. 
Clark,  62  Vt.  136;  McElroy  v.  Hiner,  133  HI. 
156. 

This  deed  being  found  among  Mr.  Meacham's 
papers  in  his  safe  after  his  death,  and  there 
having  been  no  delivery  in  his  lifetime,  no  rec- 
ord made  after  that  time  can  have  any  effect. 

Walsh  V.  Vermont  Mut.  V.  Ins.  Go.  54  Vt. 
351. 


Tyler,  J.,  delivered  the  opinion  of  the 
court: 

The  following  facts  are  reported:  Rollins 
8.  Meacham,  in  his  life-time,  was  adminis- 
trator with  the  will  annexed  of  the  estate  of 
Angeline  W.  Gorham,  and  l)ecame  largely  in- 
debted to  the  estate  for  moneys  that  had  come 
into  his  hands  as  such  administrator.  For  the 
purpose  of  securing  the  estate  for  this  indebt- 
edness, on  March  1. 1889,  he  made  and  executed 
a  promissory  note  for  $1,550,  payable  to  him- 
self as  administrator  on  demand,  and  in  like 
manner  a  mortgage  of  his  home  place,  condi- 
tioned for  the  payment  of  the  note.  He  never 
settled  the  estate,  nor  rendered  any  account  to 
the  probate  court.  He  converted  the  assets 
into  money,  and  appropriated  it  to  his  own  use 
in  his  private  business.  At  the  time  the  note 
and  mortgage  were  executed,  and  at  his  de- 
cease, he  was  indebted  to  the  estate  to  the 
amount  of  $7,000,  and  was  insolvent.  His 
debts,  besides  what  he  owed  the  estate,  amount- 
ed to  about  $9,000  and  his  assets  to  about 
$4,000.  The  note  and  mortgage  were  retained 
by  him.  and  were  found  after  his  decease  in 
his  safe  among  other  papers  that  belonged  to 
the  estate,  and  among  certain  deeds  and  mort- 
gages of  his  own.  He  died  November  17, 
1889.  His  wife  was  the  daughter  of  the  testa- 
trix, and  is  the  onl}^  person" interested  in  her 
estate.  After  Mcacham*s  decease,  the  defend- 
ant, as  his  administrator,  handed  the  note  and 
mortgage  to  Burditt,  after  the  letter's  appoint- 
ment'as  administrator  upon  the  estate  of  Mrs. 
Gorham,  and  Burditt  caused  the  mortgage  to 
be  recorded  in  the  town  clerk'*  office.  The 
question  is  as  to  its  validity. 

The  mortgage  must  be  held  invalid  for  want 
of  contracting  parties.  A  contract  necessarily 
implies  a  concurrence  of  intention  in  two  par- 
ties, one  of  whom  promises  something  to  the 
other,  who,  on  his  part  accepts  such  promise. 
One  person  cannot  by  his  promise  confer  a 
right  against  himself  until  the  person  to  whom 
the  promise  is  made  has  accepted  the  same. 
Until  the  concurrence  of  the  two  minds,  there 
is  no  contract;  there  is  merely  an  offer  which 
the  promisor  may  at  any  time  retract.  Chitly, 
Cont.  9,  quoting  Pothier  Obi. 

It  is  essential  to  the  validity  of  a  deed  that 
there  be  proper  parties,  —a  person  able  to  con- 
tract, and  a  person  able  to  be  contracted  with. 
3  Washb.  Real  Prop.  217. 

To  uphold  this  mortgage,  we  must  say  that 
there  may  be  two  distinct  persons  in  one;  for 
in  law  the  mortgagor  and  mortgagee  are  iden- 
tical. The  addition  of  the  words  "  executor  of 
A.  W.  Gorham's  estate  "  does  not  change  the 
legal  effect  of  the  grant,  which  is  to  Meacham 
in  his  individual  capacity.     In  3  Washb.  Real 


instrument  shall  take  effect  according  to  Its  pur- 
port and  tenor.  Fisher  v.  Hall,  41  N.  Y.  416; 
Braokett  v.  Barney,  28  N.  Y.333;  Beet  v.  Brown,  25, 
Hun,  223. 

It  is  a  le^al  presumption  that  where  a  conveyance 
is  found  in  the  possession  of  the  srrantee  or  mort- 
g'agee,  a  due  delivery  of  the  instrument  was  intend- 
ed. Green  v. Yamall,  6  Mo.  826;  Clarke  v.Ray,  1  Harr. 
&  J.  319;  Chandler  v.  Temple,'4  Cusb.  285;  Southern  L. 
Ine.  &T.  Co.  v.  Cole,  4  Fla.  359;  Ward  v.  Lewis,4  Pick. 
518:  Canning  v.  Pinkham,  1  N.  H.  353;  Houston  v. 
Stanton,  11  Ala.  412;  Cutta  v.  York  Mfg.  Co.  18  Me. 
190;  Ward  v.  Ross,  1  Stew.  (Ala.)  138. 
13  L.  R.  A. 


But  this  presumption  may  be  rebutted  by  eviden- 
tiary' facts  calculated  to  prove  the  reverse  of  the 
conclusions  established  by  the  presumption.  Will- 
iams V.  Sullivan.  10  Kich.  Eq.  217;  Morris  v.  Hender- 
son, 37  Miss.  501;  Johnson  v.  Baker,  4  Barn.  &  Aid. 
440;  Wolverton  v.  Collins,  34  Iowa.  288;  Adams  v; 
Frye,  3  Met.  109;  Ford  v.  James,  2  Abb.  App.  Dee. 
162;  Little  v.  Gibson,  39  N.  M.  505;  Roberts  v.  Jack- 
son, 1  Wend.  478;  Black  v.  Shreve,  13  N.  J.  Eq.  467; 
Black  V.  Lamb,  12  N.  J.  Eq.  116;  Den  v.  Farlee,  21  N. 
J.  L.  279.  See  noits  to  Standiford  v.  Standil'ord 
(Mo.)  3L.  R.  A.  299;  Stokes  v.  Anderson  (Ind.)4L.  R. 
A.  313;  Taylor  v.  Street  (Ga.)  5  L.  R.  A.  121. 
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Prop.  279,  it  is  said  tbat  a  grant  to  A.,  B.,  and 
C,  trustees  of  a  society  named,  tbeir  heirs,  etc., 
is  a  grant  to  them  individually;  and  Austin 
V.  8naw,  10  Alien,  552;  Toirar  v.  Ilale,  46 
Barb.  361;  Braton  v.  Combs,  29  N.  J.  L.  36,— 
are  cited.  In  this  case  the  grant  and  the  ha- 
bendum are  not  to  the  estate  and  its  legal  repre- 
sentatives, but  to  Meacham,  executor,  his 
heirs  and  assigns.  Meacham  had  misappro- 
priated the  funds  of  the  estate,  and  no  one  but 
himself  assented  to  his  giving  a  note  and  mort- 
gage for  the  purpose  of  partially  covering  his 
default. 

2.  The  mortgage  was  not  delivered.  An 
actual  manual  aeuvery  of  a  deed  or  mortgage 
is  not  necessary.  If  it  had  been  so  disposed 
of  as  to  evince  clearly  the  intention  of  the  par- 
ties that  it  should  tase  effect  as  a  conveyance, 
it  is  a  sufficient  delivery.  Orr  v.  Clark,  62  Vt. 
136.  Whether  it  has  been  so  disposed  of  or 
not  depends  upon  the  facts  of  a  given  case. 

In  Elmore  v.  Marks,  89  Vt.  588,  the  orator 
was  indebted  to  Marks,  and  for  the  purpose  of 
security  made  and  executed  to  him  a  deed  of 
certain  land,  and  carried  it  to  the  town  clerk's 
office  to  be  filed,  but  not  recorded,  and  to  be 
returned  to  him  when  his  indebteness  to  Marks 
should  be  paid.  Through  inadvertence,  the 
deed  was  recorded,  and  the  orator  took  it  into 
his  possession.  It  was  never  delivered  to 
Marks,  and  he  had  no  knowledge  of  it  until 
several  months  after  it  was  recorded,  when  the 
orator  told  him  that  it  had  been  recorded  by 
mistake.  It  was  held  that  there  was  no  deliv- 
ery. Pierpoint,  CA.  J.,  said:  "All  the  au- 
thorities seem  to  agree  that,  to  constitute  a  de- 
livery, the  grantor  must  part  with  the  custody 
and  control  of  the  instrument  permanently, 
with  the  intention  of  having  it  take  effect  as  a 
transfer  of  the  title,  and  must  part  with  his 
right  to  the  instrument,  as  well  as  with  the 
possession.  So  long  as  he  retains  the  control 
of  the  deed,  he  retains  the  title."  Anything 
which  clearly  manifests  the  intention  of  the 
grantor  and  the  person  to  whom  it  is  delivered 
that  the  deed  should  presently  become  opera- 
tive and  effectual,  tbat  the  grantor  loses  all 
control  over  it,  and  that  by  it  the  grantee  is  to 
become  posse&sed  of  the  estate,  constitutes  a 
delivery.    Byars  v.  Spencer,  101  111.  429. 

In  Stone  v.  French,  87  Kan.  145,  it  appeared 
that  Francis  B.  French  formed  an  intention  of 
giving  a  certain  piece  of  land  to  his  brother, 
unless  he  should  dispose  of  it  during  his  life- 
time. Accordingly,  he  wrote  a  letter  to  his 
brother  in  which  he  stated  that  in  case  of  his 
decease  his  brother  should  have  the  land,  and 
do  with  it  as  he  pleased;  tbat  he  would  make  a 
deed  of  it,  inclose  it  in  an  envelope,  and  direct 
it  to  him  to  be  mailed  in  event  of  the  grantor's 
death.  The  grantor  afterwards  made  a  deed 
which  contained  the  usual  word.s,  "  Signed, 
sealed,  and  delivered  in  the  presence  of,  etc. 
It  was  in  all  respects  properly  executed,  and 
was  placed  in  an  envelope  in  the  grantor's 
table  drawer,  with  directions  indorsed  upon 
the  envelope  to  have  the  deed  recorded,  but  it 
was  in  fact  never  delivered.  It  was  held  that 
there  was  no  delivery  of  the  deed,  and  that  the 
title  to  the  land  did  not  pass  to  the  grantee; 
that,  the  deed  being  void,  the  recoi-ding  of  it 
afi(  r  the  grantor's  death  gave  it  no  validity.  A 
mere  intention  to  convey  a  title  is  not  sutHcient. 
18  L.  R.  A. 


The  intention  and  the  act  of  delivery  of  the  deed 
are  both  essential.  To  constitute  a  complete 
delivery  of  a  deed,  the  grantor  must  do  some 
act  putting  it  beyond  his  power  to  revoke. 
Phill.  Ev.  (2  Cow.  &  H.  notes,  5th  ed.)  660,  and 
authorities  collated. 

In  Younge  v.  Omlbeau,  70  U.  8.  3  Wall.  636. 
18  L.  ed.  262,  it  is  said  that  "  the  delivery  of  a 
deed  is  essential  to  the  transfer  of  a  title.  It  is 
the  final  act,  without  which  all  other  formali- 
ties are  ineffectual.  To  constitute  such  deliv- 
ery, the  grantor  must  part  with  the  pofiaesston 
of  the  deed  or  the  right  to  retain  it." 

In  Fisher  v.  HaU,  41  N.  Y.  416,  the  court  of 
appeals  said:  "  A  rule  of  law  by  which  a  vol 
untary  deed  executed  by  the  grantor,  after- 
wards retained  by  him  during  his  life  in  his 
own  exclusive  possession  and  control,  never 
during  that  time  made  known  to  the  grantee, 
and  never  delivered  to  anyone  for  him,  or  de- 
clared by  the  grantor  to  be  intended  as  a  pres- 
ent operative  conveyance,  could  be  permitted 
to  take  effect  as  a  transmission  of  the  title,  is 
so  inconsistent  with  every  substantial  right  of 
property  as  to  deserve  no  toleration  whatever 
irom  any  intelligent  court,  either  of  law  or 
equity."  Without  a  delivery  and  acceptance, 
there  is  no  mortgage,  but  only  an  attempt  at 
one,  or  a  proposition  to  make  one.  1  Jones. 
Mort.  ^  104;  Jetcett  v.  Preston,  27  Me.  400; 
Foster  v.  Perkins,  42  Me.  168;  8  Washb.  Real 
Prop.  299. 

The  fact  that  the  note  and  mortgage,  dnl^- 
executed  by  Meacham,  were  founa  after  bis 
decease  among  his  papers  and  papers  of  the 
estate,  shows  no  delivery  of  them  in  any  legal 
sense;  on  the  contrary,  the  facts  that  he  omit- 
ted to  have  the  mortgage  recorded,  that  he  re 
tained  it  in  his  possession  and  under  his  control 
so  long  a  time,  and  that  it  ran  to  him  and  his 
heirs  and  assigns,  indicate  that  he  never  de- 
cided to  ^ve  it  legal  effect.  He  did  not  make 
it  operative  in  his  lifetime,  or  direct  that  it 
should  take  effect  at  his  death,  which  was 
necessary  to  give  it  a  testamentary  character. 
The  act  of  recording  it  after  that  event  could 
not  give  it  validity. 

Decree  affirmed,  and  cause  remanded. 


Elizabeth  H.  GROSSMAN 

V. 

Frank  W.  JOHNSON. 

(....vt.....) 

Representlons  privately  made   In  re- 
gajpd  to  propeirty  which  has  been  ad- 

NOTB.— ITarrttnty,  before  or  after  sale. 
Before  aaie. 

A  warranty  shortly  before  the  time  of  a  eale,  if 
relied  upon,  is  bindinfir.  WUmot  v.  Hurd,  11  Wend. 
684;  LIsney  v.  Solby.  2Ld.  Kaym.  11». 

Statements  made  in  neirotiations  at  any  inter- 
view before  a  sale  may  be  warranties.  Way  v.  Mar- 
tin, 140  Fa.  499. 

A  verbal  warranty  of  horses  on  a  day  when  the 
price  was  fixed  but  prior  to  the  actual  purchase, 
when  a  written  bill  of  sale  waa  made,  may  be  biod- 
inK  on  the  seUer.  Hotiarc  v.  Toung,  12  L.  R.  A.  abB. 
88  Vt. — . 

But  evidence  of  representations  a  month  before 
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▼ertised  for  sale  &t  public  auction  may  be- 
come  the  f ouDdation  of  an  action  for  breach  of 
warranty  in  favor  of  one 'who,  in  reliance  on 
them,  bids  in  the  property. 

(September  4,  1891.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  County  Court  for  Rutland  County, 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  alleged  breach  of  warran- 
ty of  a  horse.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joel  C.  Baker,  for  defendant: 

If  what  passes  between  a  vendor  and  pur- 
-chaser  forms  no  part  of  the  negotiation  ending 
in  the  purchase,  it  cannot  be  treated  as  a  war- 
ranty. Thus,  in  the  case  of  a  sale  by  auction, 
you  cannot  "tack  on  a  previous  pnvate  com- 
munication to  what  is  said  by  the  auctioneer  at 
the  time  of  the  actual  public  sale,  in  order  to 
•constitute  a  warranty." 

2  Addison,  Torts,  1014;  Hopkins  v.  Tan- 
^queray,  15  C.  B.  130;  3  Benjamin,  Sales,  pp. 
808,  809;  BarUett  v.  PumeU,  4  Ad.  &  El.  793; 
1  Wait,  Act.  &  Def.  477. 

The  claimed  representations  after  the  sale  but 
before  payment  were  wholly  without  consider- 
ation and  are  void. 

2  Benjamin,  Sales,  809. 

Mr,  D.  E.  Nicholson  for  plaintiff. 

Start,  (/.,  delivered  the  opinion  of  the  court: 
The  defendant  and  one  Wiley  were  co-ad- 
ministrators of  the  estate  of  William  Wiley, 
And  as  such  administrators  had  advertised  the 
property  of  the  estate  to  be  sold  at  public  auc- 
tion on  March  14,  1889.  On  the  21st  day  of 
February,  1889,  and  after  the  horse  in  question 
had  been  advertised  for  sale  at  public  auction, 
the  plaintiff  went  to  see  the  defendant  about  pur- 
chasing him .  Her  evidence  tended  to  show  that 
the  defendant  (hen  told  her  the  horse  was  only 
twelve  years  old  and  sound;  that  he  would  not 
sell  him  at  private  sale;  that  he  must  be  sold  at 
public  auction,  and  she  could  bid  for  him  there; 
that  she  bid  off  the  horse  at  the  auction  sale  re- 
lying upon  these  representations,  which  were 
known  to  the  defendant.  After  the  sale,  and 
before  delivery  or  payment,  the  defendant  re- 
peated these  representations.  The  plaintiff's 
evidence  also  tended  to  show  that  the  horse  was 
twenty  years  old,  and  unsound,  and  that  this 
was  known  to  the  defendant  at  the  time  he 
made  the  representations.  The  plaintiff  claimed 
to  recover  upon  a  warranty  and  on  account  of 
fraud.  The  defendant  requested  the  court  to 
charge  the  jury  as  follows:     "  No  claim  of 


damages  for  breach  of  warranty  can  be  predi- 
cated upon  a  sale  at  auction,  unless  the  repre- 
sentations upon  which  the  claim  is  made  are 
made  at  the  auction,  or  in  such  a  manner  as  to 
operate  as  a  representation  or  warranty  to  any 
bidder  who  should  become  a  purchaser  at  the 
sale."  The  court  refused  to  so  instruct  the 
jury,  to  which  the  defendant  excepted.  It  ap- 
pears from  the  exceptions  that  the  charge  m 
other  respects  was  such  as  the  case  called  for, 
and  that  the  rules  with  reference  to  both 
branches  of  it  were  fully  stated,  to  which  no 
exceptions  were  taken.    By  the  charge,  the 

J'ury  were  left  at  liberty  to  find  the  defendant 
iable  on  account  of  a  warranty.  In  this  re- 
spect the  defendant's  counsel  claims  there  was 
error,  and  insists  that  the  jury  should  have 
been  instructed  as  requested,  and  contends  the 
plaintiff  was  not  entitled  to  recover  on  account 
of  a  warranty,  because  the  representations  con- 
stituting the  warranty  were  made  to  the  plain- 
tiff pnvately,  and  to  permit  such  recovery 
would  be  to  encouraee  a  fraud  upon  all  others 
attending  the  sale.  We  think  the  defendant  is 
not  in  a  situation  to  take  advantage  of  his  own 
wrong.  To  excuse  the  defendant  from  liabili- 
ty, under  the  circumstances  of  the  case,  would 
be  a  greater  fraud  upon  the  plaintiff.  The  de- 
fendant, in  effect,  said  to  the  plaintiff,  when 
she  called  to  buy  the  horse:  *'  I  am  going  to 
sell  him  through  the  auctioneer  as  my  agent  at 
such  a  time  and  place.  He  is  only  twelve  years 
old,  and  sound.  I  decline  to  make  the  sale 
myself  now,  or  to  fix  a  price,  as  I  have  adver- 
tised him  for  sale  at  public  auction.  You  can 
attend  the  sale,  and  the  price  is  to  be  fixed  there 
by  the  highest  bidder."  She  attends  the  sale, 
and  makes  the  purchase,  relying,  as  she  had  a 
right  to,  upon  his  representations  in  regard  to 
the  age  and  soundness  of  the  horse. 

We  are  unable  to  find  that  the  rule  contend- 
ed for  by  the  defendant's  counsel  has  ever  been 
adopted  in  this  State,  and  we  see  no  good  reason 
for  making  this  case  an  exception  to  the  general 
rule  applicable  to  warranties.  This  general 
rule  is  well  stated  by  Rowell,  J.,  in  the  case  of 
Bobari  v.  Young,  68  Vt.  — ,  12  L.  R.  A.  698: 
''Any  afilrmation  as  to  the  kind  or  quality  of 
the  thing  sold,  not  uttered  as  a  matter  of  com- 
mendation, opinion,  or  belief,  made  by  the  sel- 
ler pending  the  treaty  of  sale,  for  the  purpose 
of  assuring  the  purchaser  of  the  truth  of  the 
affirmation,  and  of  inducing  him  to  make  the 
purchase,  if  so  received  and  relied  upon  by 
the  purchaser,  is  deemed  to  be  an  express  war- 
ranty." 

Judgment  affirmed. 


a  sale,  offered  to  estabUsb  a  warranty,  was  exclud- 
ed as  too  remote.    Bryant  v.  Crosby,  40  Me.  9. 

And  antecedent  representations  forming  no  part 
of  the  contract  as  concluded  cannot  be  re^rded  as 
warranties.  James  v.  fioca^re,  45  Ark.  284:  Zimmer- 
man V.  Morrow,  28  Minn.  307. 

Representations  in  a  catalogue  of  articles  for 
sale  at  auction  do  not  constitute  a  warranty  when 
the  auctioneer  at  the  beflrlnninsr  of  the  sale  public- 
ly announces  that  the  seller  warrants  nothing. 
Craigr  V.  Miller,  28  U.  C.  C.  P.  348. 
After  sale, 

A  written  warranty  after  the  sale,  based  on  a 
prior  oral  warranty,  is  good.  Collette  v.  Weed,  68 
Wis.  428. 

A  warranty  written  into  a  bill  of  sale  before  pay- 
ment or  delivery,  where  a  question  arose  after 
18  L.  R.  A. 


bidding  for  a  horse  at  auction,  is  valid,  but  it  is  oth- 
erwise if  it  was  done  after  payment  and  delivery. 
McGaughey  v.  Richardson,  148  Mass.  608. 

A  warranty  after  the  sale  is  complete  is  not  valid 
without  a  new  consideration.  Bloss  v.  Rittridge,  5 
Vt.  28;  Summers  v.  Vaughan,  36  Ind.  388;  Towell  v. 
Gatewood,  8  III.  24;  Hogins  v.  Plympton.  11  Pick. 
97;  Cady  v.  Walker,  02  Mich.  157;  Morehouse  v. 
Comstock,  42  Wis.  626;  Rosoorla  v.  Thomas,  2  Gale  & 
D.  508,  3  Q.  B.  284;  Grant  v.  Cadwell,  8  U.  C.  Q.  B. 
161. 

But  if  there  is  a  new  consideration  it  may  be 
valid.    Congar  v.  Chamberlain,  14  Wis.  258. 

A  warranty  renewed  by  the  original  vendor  to  a 
subsequent  purchaser  from  the  vendee  and  relied 
upon  by  him  in  making  the  purchase  is  binding. 
Porter  v.  Pool,  82  Ga.  238.  B.  A.  R. 


6^0 


Califobxia  Scprkme  Court. 


Sept., 


CALIFORNIA  SUPREME  COURT. 


I.  S.  MILLER,  Appt, 
c. 

W.  J.  WADDINGHAM  etal.,  Bespts. 
.Cal.. 


(- 


.) 


I  •  Whether  or  not  in  any  case  buildings 
that  are  placsed  upon  land  become  fix- 
tures, is  a  question  of  fact  to  be  determined 
upon  the  evidence  of  that  particular  case. 

8.  A  vendor  of  land,  who  retains  the  le- 
gBl  title  as  security  for  the  ftilflllment 
of  the  contract  of  purchase*  cannot  pre- 
vent the  removal  of  buildings  voluntarily  placed 
on  the  land  by  the  vendee  after  taking:  possession, 
where  a  large  amount  of  the  purchase  money  has 
been  paid,  and  there  is  nothing:  to  indicate  that 
he  will  fail  to  complete  his  contract,  or  to  show 
that  the  land  is  less  valuable  than  when  the  con- 
tract was  made;  or  that  the  sufficiency  of  the  se- 
curity will  be,  in  any  way,  impaired  by  such  re- 
moval. 

(September  26, 1891.) 

APPEAL  by  complainaDt  from  a  judgment 
of  the  Superior  Court  for  San  Bernardino 
County,  in  favor  of  defendants  in  an  action  to 
enjoin  the  removal  of  buildings  from  certain 
real  estate.     Affirmed, 

A  decision  was  reached  and  an  opinion 
banded  down  in  this  case  on  January  19, 1891, 
reversing  the  judgment  of  the  court  below. 

I I  L.  R.  A.  510.  A  rehearing  was  subsequent- 
ly granted  and  the  present  opinion  handed 
down,  affirming  such  judgment. 

The  facts  sufficiently  appear  in  the  opinion. 

Messi's.  Waters  A  Gird»  for  appellant: 

Plaintiff  being  the  owner  of  the  title  can 
maintain  injunction  to  restrain  removal  of  ^x- 
tures. 

Civil  Code,  §§  826,  8222,  subsec.  2;  More  v. 
Massini,  32  Cal.  595;  Waterman,  Trespass, 
^  927.  and  notes. 

The  houses  being  constructed  under  an  ordi- 
nary building  contract,  for  residence  purposes, 
till  about  one  eighth  finished,  became,  from 
their  commencement  to  said  time,  fixtures  and 
a  part  of  the  realty. 

Waterman,  Trespass,  §  415;  Civil  Code, 
§  660,  and  note. 

McbsrH,  Harris  &  Greg^g^,  for  respond- 
ents: 

The  build inps  were  put  upon  the  land  under 
an  agreement  that  they  should  be  the  properly 
of  the  builder  until  paid  for.  This  agreement 
fixed  the  status  of  the  buildings.  Section  660 
of  the  Civil  Code  only  fixes  the  status  of  build- 
ings in  the  absence  of  aereements. 

Fratt  V.    W/attier,  58  Cal.  126. 

Ownership  of  buildings,  apart  from  the  own- 
ership of  the  soil,  involves  the  conclusion  that 
the  building's  can  be  moved  by  the  owner. 

2  Smith,  Lead.  Cas.  p.  223. 

The  houses  can  be  moved  from  the  premi- 
ses, even  though  when  they  were  placed  upon 
the  premises  it  was  supposed  they  would  re- 
main there  permanently. 

Note.— Upon  the  question  of  fixtures  between 
vendor  and  purchaser  or  mortgagor  and  mort- 
gag-oe.  see  annotation  under  Overman  v.   Sasser, 
10  L.  R.  A.  T24. 
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Tifft  V.  Norton,  53  N.  Y.  877:  Hendg  t. 
Dinkerhoff,  57  Cal.  7;  Ford  v.  Ootb,  20  N.  Y. 
344. 

Agreements  making  personalty  of  what 
would, were  it  not  for  the  agreement,  he  realty, 
aie  valid  as  against  prior  mortgagees  and  ^nb- 
sequent  mortgagees  or  purchasers,  who  are  not 
innocent  purchasers.  Such  personalty  can  be 
removed  when  the  severance  does  not  involve 
serious  physical  injury  to  the  premises. 

Tifft  V.  Horton,  Ford  v.  CoM>  and  Hendyx. 
Dinkerhofff  supra, 

A  grocery  and  dwelling-house  can  be  made 
personalty  by  afirreement  between  the  parties. 

Smith  V.  Benson,  I  Hill.  176. 

The  right  10  remove  dwelling-houses,  etc.. 
can  be  transferred. 

Ham  V.  KendaU,  111  Mass.  297. 

A  house  built  by  one  man  upon  the  land  of 
another  by  his  consent  is  removed  by  the 
builder. 

1  Washb.  Real  Prop.  pp.  4,  6,  8. 

Clubine  was  the  equitable  owner  of  the  \o\s> 
upon  which  the  buildings  were  erected  and  ia 
possession.  Any  agreement  therefore  made 
between  Clubine  and  Newman  as  to  the  8tatn^ 
of  the  buildings  can  be  enforced  against  Mil- 
ler. 

Hendy  v.  Binkerhoff^  57  Cal.  7,  and  cases 
therein  cited;  WiUis  v.  W<^ntmf%,  22  Cal. 
608. 

Although  the  vendor  may  upon  breach  by 
the  vendee  disaffirm  the  contract,  until  such 
disaffirmance  he  cannot  maintain  an  action  for 
injury  to  the  freehold. 

lT>es  V.  Cress,  5  Pa.  118,  47  Am.  Dec  408; 
Eeed  v.  Lnkens,  44  Pa.  202;  Lombard  v.  Cld 
cago  Sinai  Cong.  64  111.  482;  Breiter  v.  Herifert, 
30  Md.  801;  Oldhr/m  v.  ^<f/7n4»2v,  3  Humph. 
260. 

Harrlbon, «/.,  delivered  the  opinion  of  tbe 
court: 

In  March,  1887,  the  plaintiff  entered  into  an 
agreement  in  writing  with  one  Clubine.  for  the 
sale  and  conveyance  to  him  of  two  blocks  vt 
land  in  Ontario,  in  this  State,  receiving  from 
him  the  sum  of  $9,000  on  account  of  the  pur- 
chase price  of  the  property,  and  placed  hi» 
vendee  in  possession  of  the  Tand.  Clubine  s'ub- 
divided  the  land  into  lots  suitable  for  resi 
dence  and  business  purposes,  and  employed 
the  defendant  Newman  to  construct  certain 
dwelling-houses  upon  the  land,  and  to  fumisb 
the  materials  therefor,  for  the  sum  of  |4,100, 
payable  in  weekly  installments  as  the  work 
progressed.  Shortly  after  Newman  began  the 
construction  of  the  houses,  Clubine,  fauingto 
make  such  payments,  agreed  with  him  that  tbe 
houses  should  belong  to  said  Newman  uotil 
paid  for,  and  thereupon  Newman  proceeded 
with  his  work,  and  finished  the  houses,  banng 
received  from  Clubine  only  the  sum  of  $7^ 
upon  account  thereof.  Prior  to  the  comnleoo^ 
meot  of  this  action,  Newman  sold  tbe  boosts 
to  the  defendants  Waddingbam  and  Qai^. 
and  they  very  soon  thereafter  commenced  to 
remove  them  from  the  land,  and  had  partly 
completed  such  removal  when  the  plaintiff 
commenced  this  action.  The  houses  were 
built  on  redwood  mudsills  of  two-inch  bv  six 
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inch  timber,  resting  upon  the  soil,  and  the  soil 
was  not  disturbed  m  building  or  removinf;  the 
houses.  The  plaintiff  brought  this  action  for 
the  purpose  oi  perpetually  restraining  the  de- 
fendants from  removiDg  the  houses  from  the 
land,  and  also  to  recover  from  them  the  sum  of 
$3,000  damages  alleged  to  have  been  done  to 
his  property  by  the  attempted  removal.  At 
the  commencement  of  the  action  a  restraining 
order  was  issued  by  the  court,  and  upon  the 
trial  of  the  cause  the  court  rendered  judgment 
in  favor  of  the  defendants,  and  dissolved  the 
restraining  order.  From  this  judgment  the 
plaintiff  has  appealed  upon  the  judgment  roll 
alone. 

Although  the  principal  ground  urged  by  the 
appellant  for  the  reversal  of  the  judgment  is 
that  upon  the  construction  of  the  houses  they 
became  fixtures  attached  to  the  land,  and  that 
by  their  removal  the  defendants  were  commit- 
ting waste,  we  think  that  the  respective  rights 
of  the  parties  are  to  be  determined  upon  prin- 
ciples other  than  those  applicable  to  the  sub- 
jects of  waste  and  fixtures.  The  court  below 
did  not  find  that  the  buildings  in  question  were 
fixtures,  and,  in  absence  of  a  finding  b^  it 
upon  that  subject,  we  cannot  say  upon  the 
facts  that  were  found  that  they  did  become 
fixtures.  Whether,  in  any  case,  buildings  that 
are  placed  upon  land  become  fixtures,  is  a 
question  of  fact  to  be. determined  upon  the  ev- 
idence of  that  particular  case.  The  mere  erec- 
tion of  a  building  upon  land  does  not  necessar- 
ily make  it  a  fixture  (Pennyhecker  v.  McV&u- 
gal,  48  Cal.  160);  and  in  order  to  determine 
whether  it  be  a  fixture  depends  upon  various 
circumstances  and  relations  connected  with  its 
being  placed  upon  the  land.  Lacenson  v. 
Standard  Soap  Go.  80  Cal.  250. 

The  rules  applicable  to  fixtures  have  beeu 
created  by  a  series  of  judicial  decisions,  and 
these  decisions  are  not  always  capable  of  being 
reconciled.  The  attempt  in  the  Civil  Code  to 
give  a  definition  of  a  "fixture"  only  in  part  re- 
moves the  difficulty.  Section  660  declares  that 
**a  thing  is  deemed  to  be  affixed  to  land  when 
it  is  .  .  .  permanently  resting  upon  it,as  in 
the  case  of  buildings;*'  but  it  still  requires  evi- 
dence to  determine  what  is  "permanently  rest- 
ing" upon  the  land.  The  finding  in  the  present 
case  that  "said  houses  were  built  on  redwood 
mudsills  of  two-inch  by  six-inch  timber,  said 
mud-sills  resting  upon  the  soil,"  and  that  "the 
soil  was  not  disturbed  in  building  or  removing 
said  houses,"  is  consistent  with  a  determina- 
tion of  the  court  below  that  the  buildings  in 
question  were  noty  fixtures,  and,  for  the  pur- 
pose of  upholding  its  decision,  it  may  be  as- 
sumed that  such  determination  was  made  by 
it.  But,  without  determining  whether  or  not 
the  buildings  were  fixtures,  we  are  of  the  opin- 
ion that  upon  other  principles  applicable  to 
the  case  the  plaintiff  is  not  entitled  to  the  relief 
soiiffht  by  him. 

The  plaintiff  has  invoked  the  aid  of  a  court 
of  equity  to  protect  him  against  threatened  in- 
jury, and,  in  order  that  he  may  have  such  pro- 
tection, it  is  incumbent  upon  him  to  show  that 
he  has  rights  which  need  and  can  receive  it, 
and  also  that  the  acts  charged  upon  the  de- 
fendants are  an  invasion  of  such  rights,  and 
demand  such  assistance.  In  his  complaint  he 
alleged  that  he  was  the  owner  of  certain  land 
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upon  which  certain  buildings  exist,  and  that 
the  defendants  had  committed  certain  acts  of 
trespass  upon  the  same,  causing  a  damage 
thereto  of  $3,000.  Upon  the  trial  the  court, 
instead  of  finding  that  he  was  the  "owner"  of 
the  land  upon  which  the  alleged  trespass  was 
committed,  found  that  he  had  made  a  contract 
of  sale  thereof  with  the  grantor  of  the  defend- 
ants, and  placed  his  vendee  in  possession  of  the 
land,and  that  the  buildings  had  been  thereafter 
placed  upon  the  land  at  the  instance  of  the 
vendee,  and  were  being  removed  under  author- 
ity derived  from  him.  Upon  the  execution  of 
this  contract  of  sale,  the  vendee  of  the  plaintiff 
became  vested  with  the  equitable  title  to  said 
land,  and  the  plaintiff  retained  in  himself  the 
legal  title  as  a  security  for  the  performance  of 
the  contract  by  the  vendee.  By  placing  his 
vendee  in  possession  of  the  land,  he  thereby 
conferred  upon  him  the  right  to  its  use  and  en- 
joyment, so  long  as  he  should  continue  to  com- 
ply with  the  obligations  of  his  contract.  It 
may  be  conceded  that,  if  the  buildings  had 
been  upon  the  land  at  the  date  of  the  purchase 
and  had  formed  a  part  of  the  subject  matter  of 
the  sale,  the  plaintiff  might  have  had  the  right 
to  have  them  remain  upon  the  land  as  a  part 
of  his  security  until  the  whole  purchase  price 
was  paid.  In  this  case,  however,  the  build- 
ings formed  no  part  of  the  consideration  for 
the  purchase  of  the  land,  nor  were  they  placed 
upon  the  land  in  pursuance  of  any  terms  of 
the  contract  of  sale.  The  fact  that  the  plain- 
tiff was  under  no  obligation  to  give  to  his  ven- 
dee possession  before  a  conveyance  of  the  land 
is  immaterial.  He  did  give  him  possession, 
and  while  such  possession  did  not  author- 
ize the  vendee  to  do  any  act  which  would  di- 
minish the  value  of  the*  properly  of  which  he 
had  received  the  possession,  he  had  the  right 
under  his  equitable  ownership  to  any  use  and 
enjoyment  thereof  consistent  with  such  obliga- 
tion. For  such  use  and  enjoyment  he  could 
not  be  chargeable  with  waste.  After  the  exe- 
cution of  a  contract  of  sale  the  relation  of  the 
vendor  and  vendee  to  the  land  is  likened  to 
that  of  mortgagor  and  mortgagee.  The  ven- 
dor retains  the  legal  title  as  security  for  the 
performance  by  the  vendee  of  the  contract  on 
his  part,  and  by  placing  the  vendee  in  posses- 
sion of  the  land  pives  to  him  the  right  to  use 
and  enjoy  it  as  his  own,  so  long  as  he  does  not 
impair  its  condition,  or  diminish  its  value  as  it 
existed  when  received  by  him.  So  long  as  the 
vendee  complies  with  the  terms  of  his  contract 
he  is  entitled  to  retain  possession  of  the  land 
{Willis  V.  Wozencraft,  22  Cal.  607),  and  the 
vendor  can  at  no  time  enforce  payment  of  more 
than  the  agreed  price  therefor,  however  much 
the  land  may  have  appreciated  in  value, 
or  been  improved  by  the  vendee.  The  fact 
that  the  vendor  holds  the  legal  title  as  security 
for  such  payment  does  not  give  him  any  great- 
er rights  than  he  would  possess  if  he  had  con- 
veyed the  land  and  taken  back  a  mortgage  for 
the  unpaid  portion  of  the  purchase  money  or 
than  are  held  in  land  by  a  mortgagee,  who 
takes  for  his  security  a  conveyance  absolute  in 
form,  instead  of  a  formal  mortgage.  It  is  a 
well -recognized  principle  in  equity  that  a  mort- 
gagee cannot  maintain  an  action  to  restrain 
waste  without  showing  that  thereby  his  se- 
curity will  be  impaired  (Robinso7i  v.  Russell ^ 
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24  Cal.  467;  Buckout  v.  Smft,  27  Cal.  488. 
See  also  Ferrine  v.  Marsden,  84  Cal.  14);  and. 
by  parity  of  reasoning,  the  vendor  who  holds 
the  legal  title  as  security  for  the  fulfillment  of 
the  contract  of  purchase  by  the  vendee  in  pos- 
session should  show  that  be  will  sustain  some 
injury  before  he  can  maintain  an  action  like  the 
present.  So  long  as  the  sufficiency  of  the  se- 
curity is  unimpaired,  he  has  no  right  to  dis- 
turb the  vendee  in  any  use  or  enjoyment  which 
he  may  make  of  the  land.  Such  use  and  en- 
joyment by  the  vendee,  is  a  use  of  his  own 
property,  and  unless  he  thereby  impairs  the 
security,  or  diminishes  the  estate  which  he  re^ 
ceived  from  the  vendor,  or  the  value  of  the 
land  as  he  received  it,  he  should  not  be  re- 
strained. In  view  of  these  principles,  the 
plaintiff  has  failed  to  show  any  right  to  the 
equitable  interposition  of  the  court,  and  the  ac- 
tion of  the  court  in  dismissing  his  complaint 
was  correct.  It  is  not  alleged  in  his  complaint, 
nor  is  it  found  by  the  court,  that  the  vendee 
has  in  any  respect  failed  to  comply  with  the 
terms  of  his  contract,  or  that  he  is  unwilling 
or  unable  to  do  so.    The  record  does  not  dis- 


close the  terms  of  the  contract  of  sale, — either 
the  amount  of  the  purchase  price  remaining 
unpaid,  or  the  time  when  it  will  become  pay- 
able. Nor  is  it  alleged  or  found  that  the  land 
is  less  valuable  than  it  was  at  the  date  of  the 
contract  of  sale,  or  how  great  is  the  obligation 
for  which  the  plaintiff  holds  it  as  security.  In 
the  absence  of  any  allegation  or  finding'to  the 
contrary,  it  must  be  assumed  that  the  land  is 
fully  as  valuable  as  at  the  date  of  the  contract, 
and  that  the  vendee  is  not  only  able  to  comply 
with  his  obligations,  but  that  be  will  fully  and 
promptly  meet  them  as  they  mature.  Inas- 
much, then,asthe  plaintiff  has  received  $9,000 
towards  the  payment  of  the  purchase  price  of 
the  land,  he  does  not  show  any  impairment  of 
his  security  or  injury  to  himself  by  the  fact 
that  the  defendants  are  threatening  to  remove 
from  the  latid  buildings  placed  thereon  by 
themselves,  and  which  are  shown  to  be  of  the 
value  of  only  $4,100. 
The  judgment  of  the  court  behw  is  affirmed. 

We  concur:  Beatty,  Ch,  J,;  De  Haven, 
J,;  Garontte,  J.;  Sharpstein,  J. 
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1.  The  privilege  extended  by  Code,  6 
1 608,  to  a  fomale  plaintiff  In  an  aetlon 
to  testily  by  deposition  taken  before  triaj 
does  not.  in  view  of  the  Statute  forbidding  one 
to  testify  as  a  witness  to  establish  his  claim 
against  a  deoedent^s  estate,  extend  to  having  the 
deposition  read  in  case  defendant  dies  before 
trial,  and  the  action  is  revived  against  her  exec- 
utor notwithstanding  defendant  is  also  a  female 
and  might  have  had  her  deposition  talien  to  meet 
plaintiflT-s  and  so  prevented  plaintiff  from  secur- 
ing any  undue  advantage  over  her. 

2.  Punitory  damages  for  a  personal 
WTon^  cannot,  under  the  Mississippi  statutes, 
be  recovered  against  the  personal  representative 
of  the  wrong-doer. 

3*  Compensatory  damans  recoverable 
by  one  wron^ftilly  confined  In  an  In- 
sane asylum  may  include  an  award  for  men- 
tal anguish,  shame,  and  mortification,  and  injury 
to  character. 

4.  A  minor  cannot  maintain  an  action 
ag^alnst  Its  parent  for  wrongful  confine- 
ment in  an  insane  asylum  where  the  relation  of 
parent  and  child  with  its  reciprocal  duties  has 
not  been  dissolved  between  them. 

(May  18, 189L) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 
\n  favor  of  defendant  in  an  action  brought  to 


recover  damages  for  the  wrongful  confinement 
of  plaintiff  in  an  insane  asylum  by  defendant's 
testatrix.    Ueverned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WItherspoon  &  WItherspoon, 
for  appellant: 

It  was  error  to  exclude  plaintiff's  deposition. 
At  the  time  it  was  taken,  May  31.  18S38,  Mrs. 
Ra^dale  was  living.  She  was  notified  of  the 
taking  of  the  deposition,  and  her  counsel  were 
present.  She  afterwards  had  more  than  six 
months  in  which  to  take  her  own  deposition, 
which  she,  being  a  woman,  was  entitled  to 
have  taken  under  §  160H  of  the  Code.  Under 
such  circumstances,  it  cannot  be  said  that 
plaintiff,  by  her  deposition,  is  testifying  against 
the  estate  of  the  deceased  person. 

Strickland  v.  Hudson,  55  Miss.  285. 

The  competency  of  a  witness  is  to  be  deter- 
mined by  the  facts  existing  at  the  time  the 
testimony  is  given.  The  deposition  was  given 
while  the  de^ndant  was  living. 

2  Woerner,  Am.  Law  of  Administration. 
§  398;  Comins  v.  Hetfield,  80  N.  Y.  261. 

The  testimony  was  competent  when  taken, 
and  became  then  a  part  of  the  evidence  in  the 
case. 

Emns  V.  Reed,  78  Pa.  415. 

All  statutes  which  provide  for  the  perpetua- 
tion of  evidence  are  m  furtherance  of  justice 
and  should  receive  a  liberal  construction. 

Pratt  V.  Patterson,  81  Pa.  114. 

The  test  of  present  admissibility  is  the  com- 
petency of  the  testimony  at  the  time  it  was 
given. 

Galfyraith  v.  Zimmerman,  100  Pa.  374;  Bets 
V.  Livingston,  41  Pa.  119. 


Note.— PwTUtft5«  damages. 
As  regards  the  rule  that  prohibits  an  action  to 
recover  punitory  da  maizes  against  the  representa- 
tive of  a  deceased  wronfir-doer,  the  doctrine  of  the 
principal  case  is  vindicated  by  the  followiosr  au- 
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thoritles:  Rippey  v.  Miller,  :«  N.  C.  217;  Edwards 
v.  Kicks,  30  La.  Ann.  926;  Sheik  v.  Hobson,  64  Iowa. 
148;  Wright  v.  Donnell,  34  Tex.  291.  See  Sedgw. 
Dam.  9  882;  2  Wait  Act.  &  Def.  451;  and  see  note  to 
Quinn  v.  South  Carolina  R.  CJo.  (8.  C.)  1  L.  R.  A.  688. 
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The  court  erred  in  refusing  to  instruct  tbat 
mental  suffering,  shame  and  humiliation,  and 
injury  to  reputation  are  not  proper  elements 
of  compensatory  damaees. 

8  Lawson,  Rights  &  Remedies,  §§  1104. 1218, 
1302,  1970;  Hoss  v.  Leggeit,  61  Mich.  445;  West 
V.  Western  U.  Teleg.  Go.  39  Kan.  93. 

Messrs.-  Walker  &  Hall,  for  appellee: 

The  deposition  was  properly  suppressed  un- 
der Rev.  Code  1880,  §  1602,  because  its  effect 
was  to  establish  her  own  claim  against  the  es- 
tate of  a  deceased  person. 

Jacks  V.  Bridewell,  51  Miss.  881;  Wood  v. 
Stafford,  50  Miss.  870;  Rusfiivg  v.  Rushing, 
52  Miss.  829;  Buie  v.  Buie,  67  Miss.  456. 

In  trespass  against  executors  and  adminis- 
trators, Rev.  Code  1880,  §  2080,  provides  **that 
in  assessing  damages,  the  jury  shall  only  ren- 
der a  verdict  for  the  amount  the  plaintiff  may 
prove  that  be  or  she  actually  sustained,  and 
vindictive  damages  shall  not  be  given.*' 

See  1  Suth.  Dam.  p.  758;  5  Am.  &  Eng. 
Encyclop.  Law,  42.  note. 

The  only  injury  shown  bv  the  testimony  to 
have  been  suffered  by  appellant  is  the  pecuni- 
ary loss  of  $200  paid  her  attorney  for  services 
in  having  her  released  from  the  asylum. 

Plaintiff  is  not  entitled  to  recover  any  amount 
for  the  reason  that  she  was  a  minor,  and 
though  previously  married  had  separated  from 
her  husband  and  was  living-  at  the  time  with 
her  mother,  Mrs.  Sallie  A.  Kagsdale. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  665. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  deposition  of  plaintiff,  taken  in  a  pend- 
ing suit,  in  a  court  of  law,  during  the  lifetime 
of  defendant's  testatrix,  on  the  final  trial  of 
this  cause,  and  after  the  death  of  the  original 
defendant  and  the  revivor  ag[ainst  the  executor 
of  the  deceased,  was  offered  in  evidence  on  be- 
half of  plaintiff,  and  on  motion  of  defendant 
was  excluded  by  the  trial  court,  and  this  action 
of  the  court  is  assigned  for  error.  Relying 
upon  the  proposition  that  the  competency  of  a 
witness  is  determinable  by  the  facts  existing  at 
the  time  the  testimony  of  such  witness  is  given, 
counsel  for  appellant,  with  much  vigor  and  in- 
genuity, contend  that  the  appellant's  deposition 
was  competent  evidence,  even  under  our  Stat- 
ute which  forbids  any  person  testifying  as  a 
witness  to  establish  h'^is  claim  against  the  es- 
tate of  a  deceased  person  which  originated 
during  the  lifetime  of  such  deceased  person. 
Code  1880,  §  1602.  Reported  cases  from  New 
York.  Pennsylvania  and  Maryland  are  cited 
and  relied  upon  by  counsel  as  directly  support- 
ing this  contention.  If  these  decisions  had 
been  made  in  cases  similar  to  the  one  at  bar, 
and  upon  statutes  identical  with  ours,  we 
should  feel  constrained,  nevertheless,  to  decline 
to  follow  them.  But  we  are  unable  to  say 
thej'  were  made  in  cases  involving  the  same  or 
similar  facts  as  those  shown  in  the  record  be- 
fore us,  or  upon  statutes  identical  with  ours. 
They  may  be  perfectly  correct  expositions  of 
the  laws  existing  in  the  States  where  rendered, 
and  yet  be  not  at  ail  persuasive  as  authority  in 
this  State.  The  argument  of  counsel  is  that 
under  section  1608,  Code  1880,  the  plaintiff  had 
the  right  to  have  her  own  deposition  taken  in 
this  cause  ;  that  the  original  defendant  was 
13  L.  R.  A. 


then  alive,  and,  by  her  counsel,  attended  the 
taking  of  such  deposition,  and  was  made  ac- 
quainted with  its  contents  and  their  signifi- 
cance ;  tbat,  thus  advised  and  warned,  it  was 
the  right  of  defendant  then  to  have  procured 
the  taking  of  her  own  deposition,  with  a  view 
to  meeting,  if  she  could,  the  case  made  against 
her  by  plaintiff's  evidence  contained  in  her  de- 
position ;  and  tbat,  having  failed  or  neglected 
to  have  her  own  deposition  taken  when  she 
might  have  done  so,  her  executor  cannot  now 
be  heard  to  say  that  the  lips  of  the  plaintiff  are 
sealed  by  law  because  the  defendant's  have 
been  sealed  by  death.  The  argument  is  plaus- 
ible, but  fallacious,  we  think.  Let  us  assume 
that  the  deposition  of  the  plaintiff  was  taken 
because  she  was  a  female, — a  class  of  cases 
covered  by  the  fifth  paragraph  of  section  1608. 
In  this  particular  case,  the  original  defendant 
being  likewise  a  female,  it  is  contended  she 
might  have  enjoyed  the  same  right  accorded 
the  gentler  sex  by  our  law,  and  have  procured 
her  own  deposition  to  be  taken,  and  have  it 
used,  and  her  executor  might  also  have  used 
her  deposition  on  this  trial ;  and  no  advantage 
could  have,  in  such  case,  accrued  to  plaintiff, 
nor  possible  harm  or  injustice  to  defendant  or 
to  the  executor  of  her  will  on  final  trial.  If 
all  citizens  of  the  State  were  females,  or  if  all 
suitors  in  the  law  courts  were  females,  the  con- 
struction of  our  statutes,  necessarilv  involved 
in  appellant's  contentions,  would  be  greatly 
strengthened.  But,  beside  the  favored  class 
to  whom  the  Statute  extends  the  personal  priv- 
ilege of  testifying  by  deposition,  there  exists 
that  large  and  litigious  and  unfavored  class, 
the  male  citizen,  upon  whom  no  such  privilege 
has  been  conferred.  Now,  let  us  suppose  the 
original  defendant  in  this  suit  to  have  been  a 
male — one  of  the  unprivileged  class. — upon 
whom  the  right  to  testify  by  deposition  bad 
not  been  conferred  ;  and  let  us  further  suppose 
such  male  defendant  had  been  alive  at  the  time 
of  taking  plaintiff's  deposition,  without  the 
power  or  privilege  of  preparing  to  meet  it  by 
having  his  own  deposition  taken,  and  that  he 
had  subsequently  died  before  trial,— could  it 
be  reasonably  insisted  that  the  plaintiff's  depo- 
sition could  have  been  properly  introduced  in 
evidence  on  the  trial  of  the  suit  revived  against 
the  dead  man's  executor?  If  not,  the  argu- 
ment of  counsel  is  specious,  in  this :  that  by 
the  same  statute  we  have  two  rules  for  recovery 
of  claims  against  the  estates  of  decedents  pre- 
scribed,— one  working  no  advantage  to  the 
plaintiff,  nor  hardship  to  the  defendant,  where 
both  parties  are  females ;  but  the  other  work- 
ing unconscionable  advantage  to  the  plaintiff, 
and  gross  inequality  and  injustice  to  the  de- 
fendant, where  the  plaintiff  is  a  female  and 
the  defendant  is  a  male.  This  incongruous 
construction  is  not  to  be  tolerated.  The  gen- 
eral laws  of  the  State  touching  property,  none 
the  less  than  life  and  liberty,  must  bear  uni- 
formly on  male  and  female  alike,  and  the  mere 
deference  shown  woman  by  our  laws,  in  per- 
mitting her,  in  certain  states  of  cases,  to' with- 
draw from  a  public  examination  as  a  witness 
in  open  court,  and  to  testify  by  deposition, 
must  not  be  extended  beyond  the  obvious  pur- 
pose of  the  Legislature.  Moreover,  under  the 
Statute  we  are  considering  (sec.  1608),  it  seems 
certain  from  an  examination  of  the  sixth  par- 
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agraph  of  said  sectioa  that  in  cases  such  as  we 
have  presented  in  this  record  the  competency 
of  a  witnei«  does  not  depend  absolutely  upon 
the  facts  existing  at  the  time  the  deposition 
was  taken  ;  for,  notwithstanding  the  fact  that 
the  deposition  of  a  female,  or  of  any  witness 
residing  in  this  State,  but  more  than  sixty  miles 
from  the  place  of  trial,  may  have  been  taken, 
yet,  on  proper  showing,  the  female  or  other 
witness  residing  more  than  sixty  miles  away 
may  be  compelled  to  appear  and  testify  in  open 
court.  In  these  classes  of  cases  the  compe- 
tency of  the  evidence  offered  does  not  depend 
absolutely  upon  the  facts  existing  at  the  time 
the  deposition  was  taken,  but  upon  the  condi- 
tions existing  at  the  time  of  trial.  We  see  no 
error  in  the  rulings  of  the  court  on  this  point. 

The  action  of  the  court,  in  its  instructions, 
in  excluding  from  the  consideration  of  the  jury 
the  question  of  punitory  damages,  is  also  as- 
signed for  error.  On  this  point  it  will  be  suf- 
ficient to  sav  that  at  common  law  the  action 
would  have  been  abated  upon  the  death  of  the 
defendant,  ahd  no  recovery  could  have  been 
had  against  her  representative.  The  doctrine 
was  that  for  a  personal  wrong  The  offender 
could  not  be  followed  into  the  grave,  and  the 
dead  be  visited  with  punishment.  Our  Stat- 
utes have  modified  the  common  law  to  the  ex- 
tent of  permitting  a  recovery  against  the  rep- 
resentative of  the  deceased  wrong-doer  to  an 
amount  sufficient  to  com|)ensate  for  the  actual 
damage  sustained  by  the  injured  party  ;  but 
the  realm  of  the  dead  is  not  invadea,  and  pun- 
ishment visited  upon  the  dead. 

This  brings  us  next  to  the  instructions  of  the 
court  touching  compensatory  dama&res.  By 
the  second  instruction  asked  by  plaintiff  and 
refused  by  the  court,  and  by  the  instruction 
given  for  the  defendant,  the  jury  were  shut  up 
to  return  damages,  if  they  found  for  t he- 
plaintiff,  not  exceeding  the  actual  amount  in 
dollars  and  cents  shown  to  have  been  expended 
by  the  plaintiff  in  procuring  her  release  from 
the  insane  asylum.  It  is  true  that  in  the  in- 
struction given  for  defendant  the  jury  was  told 
that  a  recovery  might  be  had  for  actual  dam- 
ages, but  by  the  second  refused  instruction  of 
the  plaintiff  actual  damages  were  held  not  to 
include  compensation  for  mental  suffering  and 
pain,  the  sense  of  humiliation,  shame,  and  dis- 
grace, and  Injury  to  reputation,  inflicted  upon 
and  endured  by  plaintiff.  Here  was  actual 
damage  to  the  extent  of  $200,  and  actual 
damage  for  eleven  days  of  time  lost  during 
confinement  in  the  asylum,  and  to  these  should 


have  been  added  damages  for  mental  pain  and 
suffering,  shame  and  mortification,  and  injury 
to  character.  Surely  these  injuries  were  real 
ones,  and  compensation  for  these  would  have 
been  an  award  of  actual  damages.  Compen 
satory  and  actual  damages  are  one;  and  com- 
pensation for  wrongs  done  to  one's  character 
is  in  no  sense  punitory.  We  cannot  consent 
that  actual  damages,  in  this  case,  must  be  con- 
fined to  the  few  dollars  and  cents  shown  to 
have  been  expended  by  plaintiff  to  secure  her 
release  from  the  asylum,  and  that  no  compen- 
satory damages  were  awardable  for  shame  and 
anguish  and  hurt  to  character.  On  this  point 
we  are  of  opinion  the  action  of  the  trial  couri 
was  erroneous,  and  that  its  judgment  must  Lie 
reversed.  We  decline,  however,  to  reinstate 
the  verdict  of  the  jury  on  the  first  trial,  be- 
cause we  are  not  satisfied  as  to  plaintiff's  right 
to  a  recovery  absolutely.  The  evidence  shows 
that  the  plaintiff  was  the  minor  daughter  of 
the  defendant,  who  had  been  married,  but  who, 
at  the  time  of  the  alleged  injuries,  was  sepa- 
rated and  living  away  from  her  husband. 
Whether  she  had  resumed  her  former  place  in 
her  mother's  house,  and  the  relationship,  with 
its  reciprocal  rights  and  duties,  of  a  minor  child 
to  her  parent,  does  not  sufficiently  appear.  If 
by  her  marriage  the  relation  of  parent  and  child 
had  been  finally  dissolved,  in  so  far  as  that  re- 
lationship imposed  the  duty  upon  the  parent  to 
protect  and  care  for  and  control,  and  the  child 
to  aid  and  comfort  and  obey,  then  it  may  he 
the  child  could  successfully  maintain  an  action 
against  the  parent  for  personal  injuries.  But 
so  long  as  the  parent  is  under  obligation  to 
care  for,  guide  and  control,  and  the  child  is 
under  reciprocal  obligation  to  aid  and  comfort 
and  obey,  no  such  action  as  this  can  be  main- 
tained. The  peace  of  society,  and  of  the  fam- 
ilies composing  society,  and  a  sound  public 
policy,  designed  to  subserve  the  repose  of  fam- 
ilies and  the  best  interests  of  society,  forbid  to 
the  minor  child  a  right  to  appearin  court  in 
the  assertion  of  a  claim  to  civil  redress  for  per- 
sonal injuries  suffered  at  the  hands  of  the  pa 
rent.  The  State,  through  its  criminal  laws, 
will  give  the  minor  child  protection  from  pa- 
rental violence  and  wrong-doing,  and  this  is 
all  the  child  can  be  heard  to  demand.  On  1  his 
very  delicate  and  diflacult  point  in  the  case  the 
evidence  is  most  unsatisfactory,  and  for  this 
reason,  if  for  no  other,  we  decline  to  reinstate 
the  first  verdict. 
Reversed  and  remanded. 


MICHIGAN    SUPREME    COURT. 


William  H.  OLNEY  et  al.,  Appts., 

V. 

GERMAN  INSURANCE  CO.  of  Freeport, 
Illinois. 

(....Mich ) 

A  clubttel  mortcag^e  givBn  by  one  part- 
ner on    firm  property  for  his  individual 


Note.— For  mortgage  as  affecting  insurance  on 
property,  see  note  to  Kussell  v.  Cedar  Itapids  Ins. 
Ck).  (Iowa)  4  L.  R.  A.  638. 
18  L.  R.  A. 


benefit  makes  a  change  of  'interest,"  If  not  of 
title  or  possession  within  the  meaning  of  an  iDsur- 
ance  policy  providing  against  Incumbrances  by 
chattel  mortgage  and  changes  in  interest^  title  or 
possession. 

(October  30,  1891.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  upon  a  policy  of  fire 
insurance. 


18&1. 


Olnby  v.  German  Insurance  Co. 
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The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Georffe  W.  Bates,  for  appellants: 

The  incumbrance  was  not  valid  and  con- 
veyed no  specific  interest  in  the  property. 

It  is  not  in  the  power  of  either  partner  to  dis- 
pose of  the  firm  property  in  payment  of  his 
private  debts. 

The  interest  of  a  partner  is  not  separable, 
and  cannot  be  seized,  nor  any  part  of  the  part- 
nership property  taken  on  process  against  either 
partner  ana  that  only  which  may  be  deter- 
mined to  exist  on  a  settlement  of  the  partner- 
ship. 

Sirrine  v.  Briggs,  31  Mich.  448;  Haynes  v. 
Knotcles,  86  Mich.  407;  Hutchinson  v.  jDubais, 
45  Mich.  148. 

Such  a  mortgage  passes  no  title  to  nor  creates 
any  lien  upon  the  firm  property,  and  does  not 
afitect  the  right  or  title  of  his  co- partner,  and  is 
absolutely  void  as  against  the  partnership  or 
its  creditors. 

Jones,  Chat.  Mort.  §  45;  Deeter  v.  Sellers, 
102  Ind.  458;  Smith  v.  Andrews,  49  111.  28; 
Caldwelly.  Scott,  54  N.  H.  414;  Viles  v.  Bangs, 
86  Wis.  135;  Nichol  v.  Stewart,  86  Ark.  612; 
Kingiherry  v.  Tharp,  61  Mich.  216;  Walker  v. 
White,  60  Mich.  427;  Ofh&rnes.  Barge,  29  Fed. 
Rep.  725. 

Such  a  disposition  of  the  firm  property  does 
not  divert  the  title  of  the  partnership  in  favor 
of  the  private  creditor. 

Rogers  v.  Batchelor,  37  U.  S.  12  Pet.  221, 9  L. 
ed.  1068;  HotcJdn  v.  Kent,  8  Mich.  526;  Chase 
V.  Buhl  Iron  J^orks,  55  Mich.  189;  Towle  v. 
Dunham,  76  Mich.  251. 

No  fraudulent  act  of  one  ^rtner  as  to  the 
partnership  property  would  affect  the  partner- 
ship. 

Edwards  v.  Hughes,  20  Mich.  289. 

Such  a  mortgage  is  a  void  mortgage,  and  is 
not  enforceable  as  against  the  partnership  or 
McMurdie,  the  co-partner,  who  can  ignore  it; 
and  as  such  would  not  vitiate  the  policy  under 
the  clause  against  incumbrances.  A  mort- 
gage to  affect  an  .insurance  must  be  valid  and 
enforceable. 

Pitney  v.  Qlens  FaUs  Ins.  Co.  65  N.  Y.  26; 
School  Dist.  No.  6  in  Dresden  v.  .^Etnalns.  Co. 
62  Me.  830;  Copeland  v.  Mercantile  Ins.  Co. 
6  Pick.  198;  Scammon  v.  Commercial  U.  Assur. 
Co.  6  HI.  App.  551;  Wood,  Fire  Ins.  §  812;  1 
May,  Ins.  3d  ed.  §  269;  Wntertmm  F.  Ins.  Co, 
V.  Grower  db  B.  S.  Mach.  Co.  41  Mich.  187;  Mil- 
ler V   Oermania  F.  Ins.  Co.  18  Phila.  551. 

The  same  principle  is  applied  to  subsequent 
insurance  under  a  clause  against  additional 
insurance,  without  the  consent  of  the  company, 
and  it  is  held  that  such  insurance  will  not  af- 
fect the  prior  insurance  unless  the  latter  is 
valid  and  effectual. 

Clark  V.  New  England  Mut.  F.  Ins.  Co.  6 
Cush.  847;  Philbrooky.  New  England  Mut.  F. 
Ins.  Co.  87  Me.  187;  Jackson  v.  Massachusetts 
Mut.  F.  Ins.  Co.  28  Pick.  418;  Hubbard  v. 
Hartford  F.  Ins.  Co.  83  Iowa,  325. 

It  does  not  effect  a  "change"  of  interest.  A 
mortgage  makes  no  '  'change"  in  the  title,  in- 
terest, or  possession. 

Tjucking  v.  Wesson,  25  Mich.  443;  Kohl\. 
Lynn,  34  Mich.  860;  Feopley.  Bristol,  35 Mich. 
28;  Gardner  v.  Matteson,  38  Mich.  200; 
Haynes  v.  Lepptg,  40  Mich.  602;  Wilson  v. 
Montague,  57  Mich.  688. 
13  L.  R.  A. 


Such  a  conveyance  will  not  vitiate  the  in- 
surance under  a  condition  of  the  policy,  which 
provided  that  if  "the  property  be  sold  or  trans- 
ferred, or  any  change  takes  place  in  the  title  or 
possession,  the  same  is  void." 

Shepherd  y.  Union  Mut.  P.  Ins.  Co.  88  N. 
H.  282;  McLaren  v.  Harford  F.  Ins.  Co.  5  N. 
Y.  151;  Van  Deusen  v.  Charter  Oak  F.  dt  M. 
Ins.  Co.  1  Robt.  55;  Pollard  v.  Somerset  Mut. 
F.  Ins.  Co.  42  Me.  221;  Aurora  F.  Ins.  Co.y. 
Eddy,  55  111.  213;  Hennessey  v.  Manhattan  F. 
Ins.  Co.  28  Hud,  98;  Hanover  F.  Ins.  Co.  v. 
Conner,  20  111.  App.  297;  Hubbard y.  Hartford 
F.  Ins.  Co.  38  Iowa,  838;  Wood,  F.  Ins.  §  824. 

Messrs,  Howard  &  Ross  for  appellee. 

Longy  J.,  delivered  the  opinion  of  the  court: 

The  plaintiffs  were  partners,  carrying  on  a 
grocery  business  in  the  City  of  Detroit.  On 
the  1st  day  of  May,  1890,  they  procured  a 
policy  of  insurance  of  $400  in  tiie  defendant 
Company  on  a  stock  of  flour,  feed,  and  other 
goods,  and  $150  on  hay.  etc.  The  policy  was 
for  one  year^  After  the  insurance  was  pro- 
cured, it  appears  one  of  the  plaintiffs  gave  a 
chattel  mortgage  upon  the  property  described 
to  secure  an  indiviaual  debt  of  bis.  On  July 
12, 1890.  the  goods  caught  fire,  and  were  de- 
stroyed and  injured  to  the  extent  of  $319.87. 
The  defendant  Company  had  no  knowledge  of 
the  chattel  mortgage  until  after  the  fire.  They 
refused  to  pay  the  loss,  and  on  the  trial  in  the 
circuit  court  the  jury  was  instructed  to  find  a 
verdict  for  the  defendant.  Plaintiffs  bring 
error. 

The  policy  sued  upon  is  what  is  known  as  a 
"Michigan  Siandard  Policy,"  and  contains  this 
clause:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  subject  of  in- 
surance be  personal  property,  and  be  or  become 
incumbered  by  a  chattel  mortgage;  or  if  any 
change  other  than  by  death  of  toe  insured  takes 
place  in  the  interest,  title,  or  possession, 
whether  by  legal  process  or  judgment,  or  by 
the  voluntary  act  of  the  insured  or  other- 
wise." 

The  defense  of  the  action  is  based  upon  the 
proposition  that  the  placing  of  the  chattel  mort- 
gage by  one  partner  upon  the  partnership  prop- 
erty for  his  individual  benefit  works  a  change 
in  the  interest  of  the  insured,  so  that  the  policy 
becomes  void  under  the  stipulation  above 
quoted,  contained  in  the  policy.  This  stipula- 
tion in  the  policy  in  regard  to  giving  chattel 
mortgages  is  valid  and  reasonable,  and  we 
think  the  court  below  not  in  error  in  direct- 
ing verdict  for  defendant.  The  placing  of 
the  chattel  mortgage  by  one  partner  for  his  in- 
dividual benefit  upon  the  partnership  chattels 
works  a  change  of  interest  therein. 

In  Hicks  v.  Fanners  Ins.  Co.,  71  Iowa,  119, 
it  was  held:  "A  condition  in  a  fire  insurance 
policy  issued  to  a  firm,  that  property  should  not 
afterwards  be  in  any  manner  incumbered,  was 
violated  by  the  execution  of  a  mortgage  by  one 
of  the  partners  on  his  undivided  one-third  in- 
terest in  the  property,  and  by  a  judgment 
against  him,  which  became  a  lien  upon  his 
said  interest." 

We  think  the  Company  discharged  from 
liability  on  the  policy  by  such  an  incumbrance 
without  its  knowledge," or  any  notice  to  it,  and 
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its  assent  thereto.  The  placing  of  the  chattel 
mortgage  there  by  one  partner  may  not  have 
changed  the  title  or  possession,  but  there  was 
a  change  of  interest,  which  was  provided 
against  by  the  policy.    The  court  was  not  in 


error  in  directing  verdict  and  judgment  for  de- 
fendant. 

The  judgment  of  the  court  below  toill  be  af- 
".  with  costs. 

The  other  Justices  concur. 


MAINE  SUPREME   JUDICIAL   COURT. 


CITY  OF  BANGOR 

V. 

Melbourne  P.  SMITH  et  al. 


(- 


.Me.. 


.) 


A  Biate  Biaitate  reqnlring^  a  carrier*  who 
brin^  into  the  State  a  person  not  hav- 
ing^ a  settlement  therein,  to  remove  blm  from 
the  State  upon  request  of  the  proper  officers  if  be 
falls  into  distresB  within  a  year,  or  to  t)e  liable  for 
his  support,  is  an  unoonstltutional  regulation  of 
commerce. 

(April  10,  Ittl.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Penobscot  County  (Libbey,  J.,)  for  the 
opinion  of  the  full  court,  of  an  action  brouj^ht 
to  recover  from  defendants  the  cost  of  main- 
taining certain  Italians  whom  defendants  had 
brought  into  the  State  and  who  subsequently 
became  a  public  charge.  Judgment  for  de- 
fendants. 


The  facts  are  stated  in  the  opinion. 

Mr,  Henry  L.  Mitchell,  Cttif  8oliHtor, 
for  plaintiff: 

Eadi  of  the  several  States  in  the  Union  has 
the  right  to  pass  necessary  and  reasonable  laws 
to  protect  the  people  of  such  States  from  the 
introduction  of  criminals,  paupers,  and  diseased 
persons  into  their  community. 

A  law  is  not  unconstitutional,  because  it  may 
prohibit  what  one  conscientiously  thinks  ri^ht,, 
or  require  what  he  may  conscientiously  think 
wrong. 

Donahue  v.  Richards,  88  Me.  879. 

Whether  an  enactment  is  reasonable,  or  for 
the  benefit  of  the  people,  is  for  the  Legislature 
alone  to  decide. 

Mo<yr  V.  Veazie,  32  Me.  848. 

All  Acts  of  the  Legislature  are  presumed  to 
be  constitutional;  ana  the  court  will  never  pro- 
nounce a  Statute  to  be  otherwise,  unless  m  a 
case  where  the  point  is  free  from  all  doubt 

State  v.  Lunt,  6  Me.  412. 

The  object  of  the  Legislature  was  to  prevent 


NOTB.— iStote  la,v»  impotinQ  taxes  or  penatties  upon 
immigrolUm  arp  unconirtitutionaZ. 

State  legislationlwhich  seeks  to  impose  a  dfareot 
burden  upon  interstate  oommeroe,  or  to  Interfere 
directly  with  Its  freedom,  eocroaohes  upon  the  ex- 
clusive power  of  Gongress.  Hall.  v.  De  Culr,  05  U. 
S.  485. 24  L.  ed.  547. 

Any  attempt  on  the  part  of  the  State  to  regrulate 
oommeroe  of  a  national  or  interstate  character  is 
an  interference  with  that  federal  power  which,  un- 
der the  Ck)n8titution  of  the  United  States,  is  vested 
solely  in  Oongreee.  Henderson  v.  New  York,  9S  IT. 
S.  850, 28  L.  ed.  548;  Hannibal  &  St.  J.  R.  Co.  v.  Hu- 
sen,  05  U.  S.  460, 24  L.  ed«  520;  Moran  v.  New  Orleans, 
112  U.  S.  60,  28  L.  ed.  658;  Brown  v.  Houston,  114  U. 
S.  682,  20  L.  ed.  260;  Gibbons  v.  Offden,  22  U.  S.  0 
Wheat.  1, 6  I4.  ed.  28;  ''The  Passenger  Gases,"  48  U. 
8.  7  How.  810, 12  L.  ed.  717;  Brown  v.  MarylADd,  25 
(J.  S.  12  Wheat.  438,  446, 6  L.  ed.  685, 688;  State  Frelfrht 
Tax  Oise,  82  U.  S.  16  Wall.  282, 21  L.  ed.  146;  Welton 
V.  Missouri,  01 U.  S.  282, 28  L.  ed.  850:  Chy  Lung  v. 
Freeman,  02  U.  8.  275, 28  L.  ed.  550;  Guy  v.  Balti- 
more,  100  U.  S.  484, 25  L.  ed.  748;  Sherlock  v.  Ailing, 
06  n.  8.  00, 28  L.  ed.  810;  Mobile  County  v.  Kimball, 
102  n.  8.  607, 26  L.  ed.  280;  Gloucester  Perry  Co.  v. 
Pennsylvania,  114  U.  8. 106, 20  L.'ed.  158;  Western  U. 
TelCR.  Co.  v.  Texas,  105  TJ.  8.  460,  26  L.  ed.  1067;  New 
Tork  v.  Miln,  86  CJ.  8.  U  Pet.  102,  0 1^  ed.  648;  Groves 
V.  Slaughter,  40  U.  8. 16  Pet.  5U,  10  L.  ed.  823;  Cooley 
V.  Port  Wardens  of  Philadelphia,  58  U.  8. 12  How. 
810, 18  L.  ed.  1004;  CrandaU  v.  Nevada,  78  U.  8.  6 
WalL  85-40, 18  L.  ed.  746-740;  Chicago  &  N.  W.  R  Co. 
V.  FuUer,  84  U.  8. 17  Wall.  580,  21  L.  ed.  710. 

A  tax  levied  under  N.  T.  Stat,  of  May  81, 1881.  on 
every  passenger  from  a  foreign  country  in  the  port 
of  New  York,  who  is  not  a  citisen  of  the  United 
States,  has  been  repeatedly  decided  by  the  United 
States  Supreme  Court  to  be  a  reiruiation  of  com- 
merce with  foreign  nations,  a  subject  confided  by 
the  Constitution  to  the  exclusive  control  of  Con- 
in-ees.  Henderson  v.  New  York,  02  U.  8. 260,  28  L. 
ed.  648;  Chy  Lun^  v.  Freeman,  02  U.  8.  275, 28  L.  ed. 
lb  L.  R.  A. 


660;'People  v.  Compagnie  G6n6rale  Tranaatlantiqae^ 
107  U.  8.  60,  27  L.  ed.  888. 

RetvUi  of  the  decisions  in  'T/m  Passenger  Cases,''* 

The  result  of  'The  Passenger  Oases,"  48  U.  8.  7 
How.  288, 12  L.  ed.  702,  was  to  hold  that  a  tax  de- 
manded of  the  master  or  owner  of  the  vessel  for 
every  passenirer  was  a  reiruiation  of  commerce  by 
the  State  in  conflict  with  the  Constitution  and  the 
I&WB  of  the  United  States,  and  therefore  void. 
Hence,  a  statute  which  imposes  a  burdensome  and 
almost  impossible  condition  on  the  ship-master  as  a. 
prerequisite  to  his  landing  his  passengers,  with  an 
alternative  payment  of  a  small  sum  of  money  for 
each  of  them.  Is  a  tax  on  the  ship-owner  for  the 
right  to  land  such  paaseogers,  and,  tn  effect^  on  the 
paasenffer  himself,  since  the  ship-master  makes  him 
pay  it  in  adva  nee  as  part  of  his  fare.  Hendenon  v. 
Wickham,  02  U.  8.  260, 28  L.  ed.  548. 

What  commerce  includes. 

Commerce  includes  navigation.  It  means  inters 
course  and  include  aU  the  instruments  by  which 
intercourse  is  carried  on.  It  includes,  also,  all  the 
subjects  of  such  intercourse,  and  the  transportation 
of  persons  as  much  as  that  of  property.  Chicago  ft 
N.  W.  R.  Co.  V.  Puller,  84  U.  S.  17  WalL  560,  21  L.  ed. 
710;  Gibbons  v.  Ogden,  22  U.  S.  0  Wheat.  180,  2i5w  6 
L.  ed.  68-74;  CrandaU  v.  Nevada,  73  U.  8. 6  WalL  35, 
18  L.  ed.  745;  The  ''Passenger  Cases,"  4B  U.  8.  7  How. 
405, 413, 12  L.  ed.  758-756;  Baltimore  &  O.  R.  Co.  v. 
Maryland,  88  U.  8.  21  WalL  456, 22  L.  ed.  678. 

Commerce  includes  an  Intercourse  of  persons,  as 
well  as  the  importation  of  merchandise.  ''The  !*&«> 
senger  Cases,'' 48  U.  8.  7  How.  288, 12  L.  ed.  702. 

The  immigration  of  foreiernecs  to  this  country 
their  transportation  to  and  admission  at  the  port 
of  one  State  for  the  purpose  of  passing  through 
that  State  to  another  State  for  residence  in  the  lat- 
ter, and  the  whole  subject  of  passengers  from  for- 
eign ports  to  and  through  the  various  States  of  the 
Union,  is  palpably  a  subject  which  is  national  in 
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the  tax-payers  of  the  6(ate  of  Maine  from  being 
burdened  by  an  influx  of  pauper  element 
broujrht  here  by  transportation  companies 
either  from  foreign  countries  or  from  any 
other  of  the  States  and  prevent  them  from 
being  public  charges  as  paupers;  this  being  the 
case  and  the  object  of  the  Statute,  it  is  a  valid 
Statute  and  should  be  upheld  as  such. 

Bowman  v.  Chicago  4b  N.  W.  R.  Co.  125  U. 
S.  490,  81  L.  ed.  708;  United  Stales  License 
Oases,  46  U.  S.  5  How.  504,  12  L.  ed.  256; 
Cooley  V.  Port  Wardens  ofPhila.  53  U.  8.  12 
How.  299.  13  L.  ed.  996. 

The  Statute  cannot  be  construed  as  intending 
to  regulate  commerce,  but  relates  to  the  police 
internal  government  of  the  State,  and  this  right 
is  reserved  by  States,  and  the  Statute  of  Mame 
under  consideration  is  a  valid  Statute. 

New  York  v.  Miln,  86  U.  S.  11  Pet.  182,  9 
L.  ed.  659;  Bobbins  v.  Slielby  County  Taxing 
Uist.  120  U.  S.  489.  80  L.  ed.  694.  See  also 
Smith  V.  Alabama,  124  U.  S.  465, 81  L.  ed.  508; 
PoweU  V.  Pennsylvania.  127  U.  S.  678,  82  L. 
ed.  258;  Nashville,  C.  &  St,  L,  B.  Co,  v.  Ala- 
bama, 128  U.  S.  96.  32  L.  ed.  352;  Eidd  v. 
Pearson,  128  U.  S.  1,  82  L.  ed.  346;  Oeorgia  B, 
<fc  Bkg,  Co.  V.  Smith,  128  U.  S.  174,  32  L.  ed. 
377;  Minneapolis  db  St.  L,  B.  Co.  v.  Beckmth, 
129  U.  S.  26.  82  L.  ed.  585. 

Messrs,  Wilson  &  Woodard,  for  defend- 
ants: 

The  provisions  of  the  Statute  in  Question 
constitute  a  regulation  of  commerce  with  for- 
eign countries  and  among  the  States,  and  are 


therefore  beyond  the  power  of  -any  State  to 
make. 

Mobile  County  v.  KimbaU,  102  U.  S.  691,  26 
L.  ed.  288;  UUmeester  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  8.  196,  29  L.  ed.  158. 

Interstate  transportation  of  passengers  is  be- 
yond the  reach  of  a  state  legislature. 

State  Freight  Tax  Case,  82  U.  8.  15  Wall. 
282,  21  L.  ed.  146;  Stoutenburgh  v.  Henniek, 
129  U.  S.  141,  32  L.  ed.  637;  Bowman  v.  Chi- 
eago  A  N,  W.  B,  Co.  125  U.  S.  465.  31  L.  ed. 
700. 

It  cannot  be  fairly  said  that  if  these  statutory 
provisions  do  relate  to  interstate  commerce,  or 
to  commerce  with  foreign  countries,  they  do 
not  assume  to  regulate  such  commerce. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196.  29  L.  ed.  158. 

Regulating  commerce  is  prescribing  the  rtiles 
by  which  it  shall  be  governed,  that  is  prescrib- 
ing the  conditions  upon  which  it  shall  be  con- 
ducted, determining  wheu  it  shall  be  free  and 
when  subject  to  duties  or  other  exactions. 

If  each  State  was  at  libertv  to  regulate  the 
conduct  of  carriers  while  within  its  jurisdic- 
tion, the  confusion  likely  to  follow  could  not 
but  be  productive  of  great  inconvenience  and 
unnecessary  hardship. 

HaU  V.  i)eCuir,  95  U.  S.  485,  24  L.  ed.  547. 

Although  the  penalty  imposed  by  these  pro- 
visions is  laid  upon  the  carriers,  ultimately  it 
must  fall  upon  the  passengers  carried,  and  if, 
under  these  provisions,  burdens  are  laid  upon 
the  carriers,  the  cost  of  sustaining  the  burdens 


the  broadest  sense.  The  hitereets  of  the  nation  re- 
quire one  uniform 'system  of  recruiation  of  that 
branch  of  oommeroe.  State  Tax  on  Ry.  Gross  Ro- 
oeipts,  8S  U.  8. 16  Wall.  807, 21  L.  ed.  109;  State  Freierh^ 
Tax  case,  82  U.  8.(15  WaU.  282, 21  L.  ed.  146:  Oooley 
V.  Port  Wardens  of  Philadelphia,  68  0.  8. 12  How. 
209, 819, 18  L.  ed.  906-1004;  Baltimore  &  O.  R.  Co.  v. 
Maryland,  88  CT.  S.  21  WaU.  472, 22  L.  ed.  684. 

It  was  said  in  United  States  v.  HoUiday,  70  U.  S.'3 
Wall.  417, 18  L.  ed.  186,  that  commerce  with  foreigrn 
nations  means  commerce  between  citizens  of  the 
United  States  and  citizens  or  subjects  of  foreign 
governments.  It  means  trade  and  commercial  in- 
tercourse between  nations,  and  parts  of  nations  in 
all  its  branches.  It  includes  navigation  as  the  prin- 
cipal means  by  which  foreign  intercourse  is  effected. 
To  regulate  this  trade  and  intercourse  is  to  pre- 
scribe the  rules  by  which  it  shall  be  conducted. 
'The  mlnd,^^  says  the  great  chief  justice,  ''can 
scarcely  conceive  a  system  for  regulating  com- 
merce between  nations  which  shall  exclude  all 
laws  concerning  navigation,  which  shall  be  silent 
on  the  admission  of  the  vessels  of  one  nation  into 
the  ports  of  another;  **  and  he  might  have  added, 
with  equal!  force,  which  prescribes  no  terms  for 
the  admission  of  their  cargo  or  their  passengers. 
Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  190,  6  L.  ed.  68; 
Henderson  v.  Wickham,  92  U.  S.  260,  271, 23  L.  ed. 
643,'64S. 

Landing  passengers  is  an  incident  to  their  trans- 
portation. 

The  commerce  with  foreign  nations  and  l^tween 
the  States,  which  consists  in  the  transportation  of 
persons  and  property  between  them,  is  a  subject  of 
national  character  and  requires  uniformity  of  reg- 
ulation. Congress  alone  can  deal  with  such  trans- 
portation, and  Its  nonaction  is  a  declaration  that  it 
shall  remain  free  from  burdens  imposed  by  state 
legislation.  Receiving  and  landing  passengers  and 
freight  Is  incident  to  their  transportation.  All  re- 
18  L.  R.  A. 


straints  by  exactions  in  the  form  of  taxes  upon 
such  transportation  or  upon  acts  necessary  to  its 
completion  are  Invasions  of  the  exclusive  power  of 
Congress.  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196, 29  L.  ed.  158. 

A  law  or  a  rule  emanating  from  any  lawful  au- 
thority which  prescribes  terms  or  conditions  on 
which  alone  the  vessel  can  discharge  its  passengers 
is  a  regulation  of  commerce:  and,  in  case  of  vessels 
and  passengers  coming  from  foreign  ports,  is  a 
regulation  of  commerce  with  foreign  nations. 
Henderson  v.  Wickham,  92  U.  8. 260,  271, 28  L.  ed. 
648-648. 

A  statute  that  Imposes  a  burdensome  and  almost 
impossible  condition  on  the  ship-master,  as  a  pre- 
requisite to  bis  landing  his  passengers,  with  an 
alternative  payment  of  a  small  sum  of  money  for 
each,  is  a  regulation  of  commerce,  and  void.    Ibid, 

The  only  state  interference  with  the  landing  and 
receiving  of  passengers  and  freight  which  is  per- 
missible Is  confided  to  such  measures  as  will  prevent 
confusion  among  the  vessels  and  collision  between 
them,  insure  their  safety  and  convenience,  and 
facilitate  the  discharge  or  receipt  of  their  passen- 
gers and  freight  Gloucester  Perry  Co.  v.  Pennsyl- 
vania, supra. 

If  a  law  passed  by  a  State  comes  in  conflict  with 
a  law  passed  by  Congress  in  pursuance  of  the  Con- 
stitution, they  affect  the  subject  and  each  other 
like  equal  opposing  powers.  The  nullity  of  any 
Act  inconsistent  with  the  Constitution  is  produced 
by  the  declaration  that  the  Constitution  is  supreme. 
Where  the  federal  government  has  acted,  its  Act  is 
supreme;  and  the  laws  of  the  State,  though  enacted 
in  the  exercise  of  powers  not  controverted,  must 
yield  to  it.  Gibbons  v.  Ogden,  22  U.  S.  9  Wheat.  210, 
6L.ed.78. 

See  notes  to  State  v.  Indiana  &  O.  Oil  G.  &  Min. 
Co.  (Ind.)  6  L.  R.  A.  679:  People  v.  Budd  (N.  T.)  6  L. 
R.  A.  660. 
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must  be  obtained  by  the  carrier  by  increasiDg 
its  charges  for  carriage.  lo  this  respect  the 
cost  of  carrying  the  burden  imposed  by  these 
provisions  is  like  the  tax  under  consideration 
in — 

The  Passenger  Cases,  48  U.  8.  7  How.  288, 12 
L.  ed.  702.  See  CrandaU  v.  Nevada,  78  U.  8. 
6  Wall.  86,  18  L.  ed.  745.  > 

Nor  can  these  provisions  be  sustained  as  a 
legitimate  exercise  of  the  police  power  of  the 
State,  because,  under  the  authorities  hereinbe- 
fore referred  to,  it  is  a  plain  regulation  of 
interstate  commerce,  or  of  commerce  with  for- 
eign nations. 

Whenever  the  statute  of  a  State  invades  the 
domain  of  legislation  which  belongs  exclusive- 
ly to  the  Congress  of  the  United  States  it  is 
void,  no  matter  under  what  class  of  powers  it 
may  fall,  or  how  closely  allied  it  may  be  to 
powers  conceded  to  belong  to  the  States. 

Henderson  v.  New  York,  92  U.  S.  259,  28  L. 
ed.  548:  Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95 
U.  S.  465,  24  L.  ed.  527;  Bowman  v.  Chicago 
&  N,  W,  R.  Co.  126  U.  8.  465,  81  L.  ed.  700; 
Chy  Lung  v.  Freeman,  92  U.  8.  275,  23  L.  ed. 
550;  Qibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1.  6 
L  ed.  28. 

Libbey,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  the  owners  of  the  steam- 
er Caroline  Miller,  in  December,  1887,  and 
January,  1888,  which  they  used  as  common 
carriers  for  passengers  .and  merchandise  be- 
tween the  City  of  New  York,  in  the  State  of 
New  York,  and  Bangor,  in  this  State;  and  by 
said  steamer  broui?ht  from  New  York  into 
Bangor,  on  the  9th  of  December,  1887,  56 
Italians,  who  came  into  this  State  to  work  as 
laborers  on  the  Canadian  Pacific  Railroad.  But 
for  some  reason  they  ceased  to  work  on  said 
road,  and  on  the  14th  of  December,  1887,  re- 
turned to  the  City  of  Bangor,  and  it  is  alleged 
by  the  plaintiff  were  destitute,  and  in  need  of 
relief;  and  the  overseers  of  tiie  poor  of  said 
City,  on  application  therefor,  took  charge  of 
them,  and  furnished  them  with  relief  as  pau- 
pers. And  on  the  19th  day  of  said  December,  it 
is  claimed  by  the  plaintiff  that  the  City  through 
its  oflScers  tendered  to  the  defendants  at  their 
wharf,  and  at  their  steamer  in  Baneor,  the  al- 
leged paupers,  and  requested  that  the  defend- 
ants should  receive  them  and  carry  them  back 
to  New  York.  This  the  defendants  declined 
to  do,  and  thereupon  the  City  paid  their  passage 
on  board  said  steamer  from  Bangor  to  New 
York. 

This  action  is  brought  to  recover  for  the  nec- 
essary supplies  furnished  said  alleged  pau- 
pers after  they  were  tendered  to  the  defend- 
ants, and  to  recover  the  money  paid  for  their 
fare  for  transportation  to  New  York.  The 
plaintiff  claims  to  recover  by  virtue  of  section 
50  of  chapter  24  of  the  Revised  Statutes  of  this 
State,  which  reads  as  follows:  "Any  common 
earlier  who  brings  into  the  State  a  person  not 
having  a  settlement  therein  shall  remove  him 
beyond  the  State  if  he  falls  into  distress  within 
a  year:  provided,  that  such  person  is  delivered 
on  board  a  boat  or  at  a  station  of  such  carrier 
by  the  overseers  or  municipal  officers  recjuest- 
ing  such  removal;  and,  in  default  thereof,  guch 
13L.  R.  A. 


carrier  is  liable  in  assumpsit  for  the  expense  of 
such  person's  support  after  such  default." 

The  defendant's  claim  that  this  Statute  is  un- 
constitutional and  void,  and  furnishes  the 
plaintiff  no  ground  for  the  maintenance  of  this 
action;  and  this  is  the  question  for  our  deter- 
mination. 

Congress  has  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several 
States  and  with  the  Indian  tribes."  Const  U. 
8.  art.  1,  §  8.  cl.  8.  That  the  carrying  of  per- 
sons from  a  foreign  country  into  the  Untied 
States  or  from  State  to  State,  is  commerce  with- 
in the  meaning  of  this  clause  of  the  Constitu- 
tion is  too  well  settled  to  justify  the  citation 
of  authorities.  The  bringing  of  persons  by 
common  carriers,  then, from  another  State  into 
this  State  is  commerce  between  the  States.  Is 
the  state  statute  which  we  have  (quoted  a  regu- 
lation of  commerce?  We  think  it  IS.  Ixi  Hanni- 
bal dkSt.  J.  K  Co.  V.  Husen,  95  U.  S.  465,  24 
L.  ed.  527,  the  court  says:  "Transportation 
is  essential  to  commerce,  or  rather  it  is  com- 
merce itself;  and  every  obstacle  to  it,  or  bur- 
den laid  upon  it,  by  legislative  authoritv  is  a 
regulation."  It  is  imposing  an  additional  duty 
upon  the  carrier.  It  makes  the  commerce 
more  burdensome  to  the  carrier;  for,  after  a 
person  is  landed  in  this  State,  it  imposes  upon 
the  carrier  the  responsibility  for  his  pecuniary 
condition  for  a  year. 

But  it  is  claimed  that  this  is  the  exercise  of 
the  police  power  of  the  State.  That  the  State, 
in  the  exercise  of  its  police  power,  may  indi- 
rectly to  some  extent  affect  commerce  between 
foreign  countries  and  the  United  States  or  be- 
tween States,  may  be  conceded.  Just  what  the 
police  power  of  the  State  embraces,  and  how 
far  it  extends,  does  not  appear  to  have  been 
definitely  determined.  It  may  exercise  it  to  re- 
quire quarantine  or  inspection  before  landing, 
of  persons  brought  from  abroad.  It  may  ex- 
ercise it  to  prevent  the  landing  of  passengers 
infected  with  contagious  disease.  It  may  exer- 
cise it  over  the  landing  of  convicted  felons 
from  abroad.  It  may  exercise  it  over  persons 
who  have  been  subject  to  contagious  disease, 
so  as  to  be  liable  to  be  infected  by  it,  and  com- 
municate it  to  otheis,  and  thereby  endanger 
the  health  of  the  community.  But  it  cannot 
exercise  it  to  prevent  commerce,  nor  can  it  ex- 
ercise it  over  the  carrying  and  landing  of  per- 
sons who  are  not  at  the  time  they  are  brought 
into  the  State  in  a  condition  to  be  dangerous 
to  the  public.  Hannibal  A  8t.  J,  R.  Co.  v. 
Hnsen,  supra;  Henderson  v.  New  York,  92  U. 
S.  259,  28  L.  ed.  548;  Chy  Lung  v.  Freeman, 
92  U.  8.  275,  28  L.  ed.  550.  It  cannot  exercise 
it  over  persons  who  are  free  from  contagion, 
who  have  not  been  subject  to  any  danger  of 
contagious  disease,  on  the  ground  that  they 
may  become  dangerous  in  that  respect  within 
a  year  or  any  other  fixed  period  or  time  after 
landing.  It  has  been  said  that  it  may  exercise 
it  to  prevent  the  bringing  into  the  State  of  pau- 
pers,— persons  who  have  no  means  of  support, 
who  are  destitute,  and  dependent  upon  public 
charity.  But  it  cannot  exercise  it  over  a  per- 
son who  is  not  a  pauper  when  landed,  on  the 
ground  that  he  may  become  a  pauper  within 
some  fixed  period  of  time.  While  we  do  not 
undertake  to  determine  just  where  the  police 
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power  of  the  State  in  regard  to  these  matters 
terminates,  it  is  safe  to  say  that  it  does  not  em- 
brace the  subjects  that  we  have  last  pointed  out. 
This  Statute  is  broad  and  freneral  in  its  terms. 
It  embraces  all  persons  brought  into  the  State, 
having  no  settlement  in  the  State;  and  as  it  is 
found  in  the  Pauper  Statute,  the  term  "settle- 
ment" must  be  held  to  mean  a  pauper  settle- 
ment, without  regard  to  the  fact  whether  the 
person  is  poor  at  the  time  when  he  is  brought 
into  the  State  or  wealthy.  He  may  be  worth 
thousands  and  hundreds  of  thousands  of  dol- 
lars when  he  is  landed  in  the  State,  and,  from 
the  various  vicissitudes  that  men  are  subject  to, 
within  a  year  from  that  time  may  not  have  a 
dollar,  may  be  destitute,  and  in  need  of  sup- 
port as  a  pauper.  He  may,  when  brought  into 
the  State,  be  a  citizen  of  the  State,  having  no 
settlement  in  it;  and  still,  under  the  terms  of 
the  Statute,  if  he  becomes  a  pauper  within  a 
vear,  it  is  the  dut^  of  the  carrier  who  brings 
him  here  to  take  him  and  carry  him  out  of  the 
State.  By  what  authority  may  it  be  done?  A 
citizen  of  the  State  has  the  legal  right  to  come 
into  it,  either  with  the  aid  of  a  common  carrier 
or  without  such  aid.  Every  citizen  of  the 
United  States  has  the  right  to  enter  every  other 
State  for  temporary  purposes  or  to  become  a 
citizen  of  such  State.  Suppose  the  carrier  who 
brings  him  in  undertakes  to  seize  him  and 
carry  him  out  of  the  State  because  he  has  lost 


his  property  within  a  year,  and  become  needy. 
Would  not  the  courts  interfere  at  once  on  ap- 
plication therefor,  and  discharge  him  from 
such  unlawful  restrain  t  ?  We  think  it  is  clearly 
so.  Then,  again,  what  right  would  the  carrier 
have,  if  he  is  a  pauper,  and  the  police  power 
of  the  State  extends  to  the  extent  to  prevent 
the  landing  of  paupers  within  it  to  carry  him 
out  of  this  State,  and  land  him  in  another  State? 

But  it  is  unnecessary  to  discuss  the  effect  of 
this  Statu te  further.  Its  provisions  are  too  broad 
and  sweeping  to  be  considered  within  the  pow- 
er of  the  State.  It  is  the  exercise  of  a  power 
granted  solely  to  the  United  States,  which  the 
State  cannot  exercise.  It  is  so  general  that,  as 
we  have  said,  it  applies  to  all  persons  brought 
into  the  State  by  a  carrier,  without  regard  to 
wealth  or  poverty  when  brought  in;  but  un- 
dertakes to  impose  upon  the  carrier  the  burden 
of  removing  or  supporting  him  if  he  shall 
within  the  time  named  become  destitute. 

It  is  said  by  counsel  that  it  is  aimed  a^inst 
pauperism,  and  may  be  sustained  as  valid  as  to 
persons  who  are  paupers  when  brought  into 
the  State.  Its  terms  are  general.  It  cannot  be 
divided,  and  held  to  be  valid  as  to  one  class  of 
persons  and  invalid  as  to  others. 

Jvdgmenlfor  defendants. 

Peters,  Ch.  «/.,  and  Vira^n,  Emery, 
Foster,  and  Whitehonse,  JJ.,  concurred. 


GEORGIA  SUPREME  COURT. 


Elizabeth  HARALSON,  Impleaded,  etc., 
Plff.  in  Err,, 

T. 

W.  I.  McARTHUR. 


(. 
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*  1.  The  defSdndant's  attorney  beinic  ab- 
sent with  leave  of  the  court  on  account 
of  sicskness,  his  relationship  to  the  case  beings 
known  to  oouosel  for  the  plaintiff,  althoue^h  his 
name  was  not  marked  on  the  docket,  his  leave  of 
aheenoe  applied  to  the  case;  and,  if  his  client  was 
also  absent  on  account  of  a  public  announcement 
made  by  the  judcre  in  open  court  (she  being  then 
present  and  hearing  it)  that  no  case  would  be 
taken  up  in  which  the  absent  counsel  was  con- 
cerned, the  Judgment  against  such  defendant 
ought  to  be  set  aside  upon  application  made  at 
the  same  term,  supported  by  an  affidavit  of  a 
meritorious  defense. 

8.  A  Joint  verdict  and  Jud^^ent  against 
several  defendants,  some  of  whom  were  never 
served,  and  had  not  waived  service  by  appear- 
ance, should  be  set  aside  on  motion  made  at  the 
same  term. 

(July  8, 1891.) 

ERROR  to  the  Superior  Court  for  Mont- 
gomery County  to  review  a  decision  re- 
fusing to  set  asicie  a  judgment  rendered 
against  defendant  Haralson  during  the  absence 
from  court  of  her  attorney.  Reversed. 
The  case  sufficiently  appears  in  the  opinion. 
Messrs,  Martin  St  Smith  and  H.  W. 
Car  swell  for  plaintiff  in  error. 


*Head  notes  by  Simmons*  J- 
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Messrs.  E.  A.  Smith,  D.  C«  IScLennan 
and  DeLacy  &  Bishop,  for  defendant  in 
error: 

It  is  not  the  fault  of  plaintiff  or  his  counsel 
that  the  name  of  cou,nseI  for  Haralson  was  not 
marked  on  the  docket,  and  they  are  not  re- 
sponsible for  its  not  being  marked,  nor  for  the 
counsel's  relying  upon  the  judge  upon  a  private 
application  to  have  his  name"  marked,  and  it 
was  the  duty  of  defendant  Haralson  and  her 
counsel  to  file  their  defense  at  the  first  term 
instead  of  allowing  the  case  to  be  marked  in 
default,  and  hence  the  motion  to  set  aside 
should  be  denied. 

Storey  v.  Weawr,  66  Ga.  300;  Morris  v.  Mor- 
ris, 76  Ga.  738;  Ghraham  v.  Smith,  80  Ga.  676. 

Motion  for  a  new  trial  is  the  remedy,  and 
not  a  motion  to  set  aside  the  judgment. 

Ga.  Code,  8590. 

McArthur  could  have  sued  Haralson  alone 
for  the  trespass,  and  having  sued  several  joint 
trespassers  could  have  dismissed  as  to  all  but 
Haralson,  and  proceeded  against  her  alone;  and 
the  fact  that  verdict  and  judgment  were  ren- 
dered improperly  against  other  co-defendants, 
who  are  not  complaining,  furnishes  no  cause  of 
complaint  for  Haralson  who  was  duly  served, 
and  against  whom  the  verdict  and  judgment 
were  properly  rendered. 

Brooks  V.  As/iburriy  9  Ga.  302. 

Simmons,  J. ,  delivered  the  opinion  of  the 
court: 

1.  At  the  time  the  judgment  was  rendered 
in  this  case  in  the  court  Mow,  Mr.  Stanley, 
the  attorney  of  Mrs.  Haralson,  one  of  the  de- 
fendants, was  absent  from  the  court  under  a 
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leave  granted  on  account  of  sickness.  This 
providential  cause  would  have  been  a  sufficient 
excuse  for  his  absence  without  any  leave  from 
the  court.  It  was  known  to  plaintiff's  coun- 
sel that  he  had  been  employed  in  this  case,  al- 
though his  name  was  not  marked  on  the  docket. 
Mrs.  Haralson  heard  the  judge  announce  in 
open  court  that  no  case  in  which  Mr.  Stanley 
was  concerned  as  counsel  would  be  taken 
up.  For  this  reason  she  was  not  present  when 
the  case  was  called,  and,  doubtless  for  the 
same  reason,  made  no  arrangement  to  be  rep- 
resented by  other  counsel.  She  ascertained 
during  the  term  that  a  judgment  had  been 
rendered  a^inst  her,  and  immediately  before 
the  expiration  of  the  term  moved  to  set  the 
same  aside,  which  the  court  declined  to  do. 
This  decision,  in  our  opinion,  was  erroneous. 
Although  Mr.  Stanley  had  neither  filed  a  plea 
for  defendant  nor  caused  his  name  to  be 
marked  on  the  docket,  his  client  should  not,  in 
our  opinion,  suffer  on  account  of  his  failure  to 
do  these  things,  because  at  the  time  the  case 
was  called  and  disposed  of  he  was  at  home 
sick,  and  unable  to  attend  to  any  business.  If 
his  leave  of  absence  had  been  obtained  for  any 
other  cause,  he  could  at  least  have  done  what 
was  necessary  to  inform  the  court  what  cases 
were  to  be  affected  by  the  leave  granted. 
This  he  could  have  accomplished  by  furnish- 
ing the  court  with  a  list  of  his  cases,  or  by  see- 
ing to  it  that  his  name  was  marked  on  the 
docket  in  all  of  them.  Where  an  attorney  is 
well,  and  gets  a  leave  of  absence  from  the 
court  for  his  own  convenience,  it  would  be 
negligence  to  allow  a  case  he  was  employed  to 
defend  to  stand  on  the  docket  till  called  for  a 
final  disposition,  without  having  previously 
done  anything  whatever  to  inform  the  court 
the  case  was  to  be  contested,  and  that  he  rep- 
resented the  defendant  There  seems  to  be  no 
good  reason,  other  than  sickness  or  some  other 
providential  cause,  why  an  attorney  could  not 
do  this  much,  in  person  or  otherwise,  before 
the  case  was  reached  in  its  order  for  a  hearing; 
and,  unless  prevented  by  such  cause,  he  would 
have  until  then  to  protect  his  cases  under  his 
leave  of  absence;  but  where  he  is  sick  his  op- 
portunity to  do  so  does  not  extend  up  to  that 
tim^,  and  for  this  reason  we  think  the  rule 
above  indicated  should  be  modified  in  a  case 
like  this,  where  providential  interference  cuts 
an  attorney  off  from  the  full  exercise  of  his 
riffhts  and  privileges. 

In  the  case  of  Rentley  v.  Finch  (Ga.)  18  8. 
E.  Rep.  155,  the  record  shows  that  the  judge 
stated  to  Mr.  Humphreys,  counsel  for  defend- 
ant, who  was  present  m  the  court,  he  would 
not  try  that  day  any  case  in  which  he  was  em- 
ployed, yet  nevertheless,  on  the  same  day  did 
render  judgment  against  his  client  in  a  case 
wherein    Mr.    Humphreys'    name    was    not 


marked  on  the  docket,  the  judge  not  knowing 
that  he  was  employed  therein.  The  court  be- 
low afterwards  set  that  judgment  aside,  and 
was,  we  think,  properly  reversed  by  this  court 
for  so  doing.  The  suit  was  upon  an  uncondi- 
tional written  contract,  and  was  in  default,  no 
plea  having  been  filed,  and  no  counsel's  name 
having  been  marked  for  defendant  on  the 
docket  Mr.  Humphreys'  client  relied  upon 
the  clerk  to  enter  his  name,  and,  this  being  at 
his  own  risk,  he  could  take  nothing  by  the 
clerk's  failure  to  comply  with  his  request 
Again  Mr.  Humphreys  was  present  in  court 
when  the  judge  made  the  announcement  as  to 
his  cases,  and  there  is  no  reason  why  he  could 
not  have  then  had  his  name  marked  in  the 
cases  he  defended,  or  at  least  have  informed 
the  judge  what  his  cases  were.  Nothing  of 
the  sort  was  done,  and  under  these  facts^we 
thought  no  sufficient  reason  appeared  for  set- 
ting the  judgment  aside.  In  the  Bendy  Ccuie, 
the  motion  to  set  aside  the  judgment  was  not 
made  at  the  term  at  which  it  was  rendered,  as 
was  done  in  the  case  at  bar;  nor  does  the  reconi 
in  the  former  allege  that  defendant  or  his  counsel 
were  ignorant  till  after  the  term  closed,  of  the 
rendition  of  the  judgment,  or  state  any  reason 
whatever  why  the  motion  to  set  aside  was  not 
made  during  the  term.  These  two  cases  differ 
in  many  respects,  but  the  controlling  distinc- 
tion between  them  is  that  in  one  the  defend- 
ant's couneel  was  prevented  by  providential 
interference  from  giving  all  needed  attention 
to  his  client's  interests,  and  in  the  other  he  was 
not,  but  had  ample  and  sufiicient  opportunity 
to  do  so,  and  by  availing  himself  thereof  could 
have  prevented  the  rendition  of  the  judgment 

2.  This  was  an  action  against  several  defend- 
ants, including  the  plaintiff  in  error,  some  of 
whom  were  not  served  at  all,  and  never  bad 
their  day  in  court.  The  verdict  and  judgment 
being  a  joint  one  in  favor  of  the  plaintiff 
against  all  the  defendants,  ought  not  to  stand. 
Those  who  were  not  served,  oi  course,  are  not 
bound  by  it;  and  this  fact  would  effectually 
prevent  the  plaintiff  in  error,  in  case  she  satis- 
fied the  judgment,  from  having  her  right  to 
contribution  from  all  her  co-defendants.  In 
the  event  she  should  demand  such  contribu- 
tion, they  would  only  have  to  reply  they  were 
not  bound  by  the  judgment  at  all,  and  that  it 
established  no  right  against  them  in  favor  of 
anyone.  If  the  plaintiff  had  obtained  judg- 
ment a^inst  those  defendants  only  who  were 
served,  it  may  have  been  valid  as  to  them;  but 
inasmuch  as  the  judgment  is  against  all  the 
defendants,  including  those  not  served,  we  are 
clear  it  should  be  set  aside  for  the  reasoi 
above  stated. 

Judgment  remraed. 

Lumpkin,  J.,  not  presiding. 
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The  llnrt  annual  payment  Is  optional 
"vrith  the  obli^^r  on  a  contract  to  purchase 
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certain  patents  and  Inventions  which  does  not 
mention  a  cash  payment  made  when  the  oontnict 
took  effect,  but  which  calls  for  annual  pajrroenti 
for  fourteen  years,  amounting  to  $250,000  or.  ia 
Jieu  thereof,  the  sum  of  (100,000  at  any  time  withia 
two  years,  and  provides  that  on  failure  to  make 
any  payment  when  due  within  sixty  days  after 
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demand  the  ''sale  sfaall  be  null  and  void  and  of  no 
effect**  and  the  patents  revert  disohargred  of  any 
obligations  under  the  contract,  with  a  further 
provision  giving  the  obligor  the  right  to  assign 
the  contract  and  thus  free  himself  from  personal 
liability. 

(June  26, 1801.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
overruling  a  demurrer  to  the  declaration  and 
admitting  certain  evidence  as  well  as  to  in- 
structions and  refusals  to  instruct  made  in  an 
action  brought  to  recover  money  alleged  to  be 
due  under  a  contract  for  the  purchase  of  cer- 
tain patent  rights  which  resulted  in  a  verdict  in 
plaintiff's  favor.     Sustained. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  M.  Barnes  for  defendant. 

Mr.  Thomas  William  Clarke  for  plain- 
tiff. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  the  owner  of  certain  let- 
ters-patent, and  of  an  invention  on  which  let- 
ters-patent had  been  applied  for,  all  for  methods 
or  processes  of  manufacturing  electrical  con- 
ducting wires.  On  April  ZQ,  1887,  he  made  a 
contract  in  writing  with  the  defendant  to  sell 
these  letters-patent  and  inventions,  and  stipu- 
lated also  to  sell  and  convey  any  other  letters- 
patent  which  he  should  obtain  or  inventions 
which  he  should  make  for  wires  of  similar 
compounds  during  the  term  mentioned  in  the 
contract.  The  contract  proceeds  in  the  follow- 
ing language:  *'The  conditions  of  sale,  and 
the  payments  to  be  made,  and  the  times  and 
mode  of  so  making  them  are  hereinafter  ex- 
pressly stipulated,  as  follows: — 

"Said  Warren  8.  Hill,  or  his  assigns,  shall 
pay  to  said  Williamson,  his  heirs  or  assigns, 
the  sum  of  twenty-five  hundred  dollars  in 
one  year  from  the  first  day  of  May,  A.  D. 
1887> 

[Then  follows  a  statement  of  sums  to  be  paid 
annually  on  the  first  day  of  May  for  fourteen 
years  from  May  1,  1887,  amountmg  in  all,  in- 
cluding the  (2,500,  to  (250,000.] 

It  being  understood  and  provided  that  in 
case  any  of  the  aforesaid  payments  being  due, 
and  having  been  demanded,  and  such  payment 
be  not  made  or  tendered  within  the  sixty  days 
next  succeeding  such  demand  (except  as  is 
hereinbefore  provided),  then  and  in  that  case 
this  contract  and  agreement  and  sale  shall  be 
null  and  void  and  oi  no  effect  from  the  date  so 
determined,  and  the  patents  shall  revert  to  said 
Williamson  or  to  his  assigns,  discharged  of  any 
obligations  of  whatever  nature  due  to  (his  con- 
tract, and  of  any  rights  to  manufacture  there- 
under." The  next  clause  relates  to  the  places 
where  the  payments  are  to  be  made.  The 
next  stipulates  that  the  defendant  or  his  assigns 
may  at  any  time  within  two  years  from  the  1st 
day  of  May,  1887,  make  payment  or  tender  of 
payment  of  (100,000  in  cash  to  the  plaintiff, 
ana  that  the  plaintiff  shall  receive  the  same 
and  the  title  to  all  such  payments  ''shall  pass 
absolutely  to  said  Hill  or  his  assigns  discharged 
of  all  future  payments." 

The  last  provision  is  as  follows:  "  Said 
Warren  S.  Hill  may  assign  this  agreement, 
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subject  to  all  the  conditions  of  payment,  to  any 
person  or  corporation;  and  in  case  of  the  pay- 
ment by  such  assigns  or  their  assigns,  or  their 
successors  in  interest,  at  or  before  the  conclu- 
sion of  any  calendar  year,  or  shall  make  the 
special  single  payment  on  or  before  May  1, 
1889,  as  above  stipulated,  the  sale  hereby  pro- 
vided for  shall  inure  to  the  benefit  of  such  as- 
signs or  persons  having  his  or  their  title.  But 
in  case  such  payments  be  not  made  this  agree- 
ment ceases  and  determines  as  hereinbefore 
provided." 

The  suit  is  brought  to  recover  the  first  pay- 
ment mentioned  in  the  contract,  which  was 
duly  demanded  soon  after  May  1.  1888.  "At 
the  time  it  appeared  by  the  evidence  that  the 
sum  of  twelve  hundred  and  fifty  dollars  was 
paid  to  the  plaintiff  at  or  about  the  time  of  the 
execution  of  the  contract,  by  one  Edwin  S. 
Thayer,  and  at  the  same  time,  or  shortly  after, 
the  plaintiff  paid  two  hundred  and  fifty  dollars 
of  this  sum  to  the  defendant  Hill,  in  pursuance 
of  a  verbal  agreement  had  by  the  plaintiff  and 
defendant  before  the  time  of  the  execution  of 
the  contract;  and  that  in  all  the  negotiations 
between  the  plaintiff  and  defendant  concern- 
ing the  making  of  the  contract,  the  plaintiff 
insisted  on  a  payment  being  made  to  him  at 
the  time  of  the  execution  of  the  contract,  and 
the  payment  was  made  at  such  time  in  pursu- 
ance of  this  agreement  which  was  not  con- 
tained in  the  contract;  and  by  such  agreement 
it  was  understood  thai  twelve  hundred  and  fifty 
dollars  should  be  paid  to  the  plaintiff  at  the 
time  of  the  delivery  of  the  contract,  and  that 
two  hundred  and  fifty  dollars  of  that  money 
shonld  be  paid  back  by  the  plaintiff  to  the  de- 
fendant Hill."  It  also  appeared  that  at  the 
time  the  contract  was  made  the  wire  had  not 
been  manufactured  for  the  market,  nor  put  to 
any  use  except  for  the  purpose  of  testing  its 
mechanical  and  electrical  qualities,  and  there 
was  uncontradicted  evidence  that  the  plaintiff 
had  been,  for  some  years  before  the  execution 
of  the  contract,  trying  to  get  someone  to  un- 
dertake the  manufacture  of  the  wire,  and  that 
on  one  occasion  previously  he  had  bad  a  con- 
tract with  the  defendant,  concerning  the  pur- 
chase of  the  patents,  which  had  run  out. 

The  question  before  the  court  is,  What  is 
the  true  construction  of  the  contract  in  regard 
to  the  payments  mentioned  in  it.  Was  it  an 
absolute  sale,  and  did  the  defendant  become 
bound  absolutely  to  pay  the  sum  of  (250,000, 
or  was  it  a  contract  which  merely  secured  him 
rights  in  the  patents  on  his  making  payments 
from  time  to  time  so  long  as  he  continued  to 
pay  in  accordance  with  the  contract.  The  de- 
fendant contends  that  the  purpose  of  the  con- 
tract was  to  enable  the  defendant  to  experi- 
ment with  the  patents  and  to  endeavor  to  ob- 
tain a  purchaser  of  them,  and  that  the  pay- 
ment of  (1,250  by  Thayer,  who  testified  that 
he  was  interested  in  the  purchase  of  the  pat- 
ents, was  to  secure  to  the  defendant  rights  in 
them  for  one  year,  and  that  at  the  ena  of  the 
year  he  had  his  option  either  to  pay  (2,500 
within  sixty  days  after  a  demand  by  the  plain- 
tiff, and  thereby  secure  control  of  the  patents 
for  another  year,  or  to  decline  to  pay,  and  so 
make  the  contract  "void  and  of  no  effect." 

There  can  be  no  doubt  that  his  failure  to 
make  the  payment  demanded  terminated  all 
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his  rights  in  the  patents  and  his  liability  tor 
future  pa3nnents.  If  such  a  failure  had  occurred 
several  years  later,  after  some  of  the  payments 
had  been  made,  it  would  have  rendered  the 
contract  of  no  effect  from  the  date — that  is  to 
say,  8o  far  as  the  contract  had  been  completely 
executed  in  the  making  of  payments  it  would 
remain  in  effect,  but  so  far  as  it  remained  en- 
tirely executory  it  would  be  terminated  and 
Done  of  the  payments  provided  for  in  the  fu- 
ture could  be  collected.  The  only  question  of 
difficulty  relates  to  the  payment  which  had 
become  due,  either  absolutely  or  conditionally, 
but  remained  unpaid.  As  to  that,  is  the  con- 
tract in  force  so  that  it  can  be  invoked  for  the 
collection  of  it?  That  depends  on  whether  the 
payment  had  become  absolutely  due  and  pay- 
uble  before  the  contract  became  void. 

It  is  worth  while  to  inquire  whether  the  par- 
tics  intended  this  provision  for  the  benefit  of 
the  defendant  as  well  as  the  plaintiff.  Was 
the  defendant  entitled  to  be  free  from  all  fu- 
ture liability  by  refusing  to  pay  on  demand, 
or  could  the  plaintiff  if  he  saw  fit  compel  him 
to  pay  the  whole  sum  of  $250,000?  The  stip- 
ulation is  absolute  that  on  the  defendant's 
failure  to  pay  within  sixty  days  after  a  demand 
the  contract  shall  become  of  no  effect  for  the 
future;  and,  considering  the  nature  of  the  con- 
tract, we  cannot  doubt  that  the  parties  intended 
to  allow  the  defendant  to  avail  himself  of  this 
provision  at  the  end  of  any  year  to  relieve 
himself  from  future  liability.  This  the  plain- 
tiff's counsel  concedes  in  argument;  but  he 
says  that  the  defendant  could  notf  relieve  him- 
self from  liability  for  the  payment  which  had 
been  demanded,  and  which  be  contends  had 
become  absolutely  payable  on  the  first  day  of 
May.  But  the  contract  becomes  void  only 
after  the  expiration  of  sixty  days  from  the 
plaintiff's  demand  for  the  payment;  and  if  the 
plaintiff's  construction  were  correct,  following 
literally  the  terms  of  the  contract,  he  would 
have  nothing  to  do  but  to  decline  to  make  a 
demand,  and  at  the  expiration  of  a  year  the 
second  pa3[ment  would  become  due,  and  at 
the  expiration  of  another  year  with  no  demand 
the  third  would  become  absolutely  due,  and  so 
on,  while  the  defendant  would  have  no  way 
of  avoiding  an  absolute  liability  for  the  whole. 
To  bold  that  each  payment  becomes  absolutely 
due  on  the  first  day  of  May,  when  the  contract 
says  it  shall  be  paid,  is  equivalent  to  holding 
that  this  provision  of  the  contract  is  for  the 
plaintiff  only,  and  that  the  defendant  has  no 
option  if  the  plaintiff  sees  fit  to  hold  him  as  an 
absolute  purchaser. 

If  we  look  criticall  V  at  the  contract  we  notice 
that  the  stipulation  for  a  payment  on  the  first 
day  of  May  in  each  year  is  only  one  of  the 
''conditions  of  sale."  and  is  qualified  by  the 
clause  beginning,  "  it  being  understood  and 
provided.  When  we  look  at  the  subject  mat- 
ter of  the  contract,  the  situation  of  the  parties, 
the  apparently  experimental  nature  of  the 
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transaction,  and  the  payment  made  by  the 
defendant  in  advance,  we  think  the  par- 
ties intended  that  each  payment  should  be 
made  only  in  case  the  defendant  wished  to 
keep  the  contract  in  force  for  his  benefit,  and 
that  he  was  to  have  sixty  days  after  a  demand 
in  which  to  determine  whether  to  pay  or  to 
allow  the  contract  to  become  void  except  as  to 
those  parts  which  had  been  fully  executed. 
If  he  failed  to  pay,  the  contract  would  become 
of  no  effect  as  to  the  payment  demanded. 
This  appears  also  by  the  last  paragraph  of  the 
contract,  which  gives  the  defendant  a  right  to 
assign  ''the  agreement,  subject  to  all  the  con- 
ditions of  payment,  to  any  person  or  corpora- 
tion" and  to  be  relieved  from  further  personal 
liability  upon  it  by  substituting  another  in  his 
place.  On  such  an  assignment  the  assignee 
would  be  under  no  direct  obligation  to  Uie 
plaintiff,  and  the  plaintiff  would  have  no  rem- 
edies under  the  contract  except  as  it  gives  him 
security  on  the  patents.  Yet  it  is  stipulated 
that  on  payment  by  such  assignee  or  bis  as- 
signs or  successors  in  interest  "at  or  before  the 
conclusion  of  any  calendar  year,"  etc.,  the 
sale  provided  for  by  the  contract  shall  inure 
to  his  or  their  benefit.  But  if  the  payment  be 
not  made  the  agreement  ceases  and  determines 
as  before  provided.  Under  this  provision  it  is 
clear  that,  if  the  contract  should  be  assigned, 
the  plaintiff  could  not  recover  a  payment 
which  should  subsequently  accrue  and  be  de- 
manded of  the  assignee;  and  the  contract  as- 
sumes that  this  part  of  it  is  identical  in  legal 
effect  with  that  on  which  this  suit  is  brought. 

We  are  of  opinion,  therefore,  that  the  excep- 
tions to  the  ruling  at  the  trial  should  be  sus- 
tained. 

In  passing  on  the  demurrer  to  the  declara- 
tion we  are  obliged  to  consider  the  question 
presented  without  the  benefit  of  the  facts 
proved  at  the  trial,  and  the  solution  of  itia 
not  easy.  But  in  the  contract  itself,  although 
it  does  not  appear  that  the  payment  was  miSe 
in  advance,  there  is  much  to  show  the  experi- 
mental nature  of  the  transaction.  The  pnnci- 
pal  patents  had  been  in  existence  about  three 
years,  as  appears  by  the  description  of  them, 
and  one  application  for  a  patent  was  then 
pending,  and  the  contract  by  the  terms  looked 
to  future  inventions  to  be  made  and  patents  to 
be  obtained  by  the  plaintiff  which  were  to  he 
assigned  to  the  defendant.  Then  the  provision 
for  assignment  by  the  defendant  "to  any  per- 
son or  corporation."  and  the  stipulation  that  a 
payment  of  $100,000  at  any  time  within  two 
years  might  stand  instead  of  $250,000  to  be 
paid  year  by  year,  indicate  that  this  was  not 
considered  an  absolute  sale  with  security  back 
to  the  seller,  but  a  grant  of  a  privilege  to  be 
kept  alive  by  annual  payments,  or  lost  on  the 
failure  to  pay  annually.  We  are  of  opinion 
that  the  demurrer  should  be  sustained. 

Exceptions  sustained.    Demurrer  sustained. 
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1.  An  aflsifi^nment  preferring 
ereditom  whom  It  falls  to  specify  either  in  the 
instrument  itself  or  In  an  indexed  schedule  is 
void  upon  Its  face. 

8.  An  ezecmtlon  piircha4Mr  of  Uuid  in- 
cluded in  anf  aasipiment  for  creditors 
which  is  void  on  its  face  may  have  his  title  quieted 
against  such  assignment  where  the  statute  at  the 
time  of  the  purchase  authorized  a  levy  on  lands 
fraudulently  conveyed.  It  was  not  necessary  for 
the  Judgment  creditor  to  seek  aid  in  equity  be- 
fore the  sale. 

(October  80, 1801.) 

I 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Osceola  County  in  favor 
of  complainants  in  a  suit  brought  to  quiet  title 
to  certain  real  estate.     Affirmed. 

Statement  by  Lonp^t  «/.,  in  the  opinion 
handed  down  July  2,  1800,  after  the  first  hear- 
ing. 

The  bill  is  filed  in  this  cause  to  quiet  title 
to  certain  lands  in  Osceola  County.  The  bill 
avers  that  complainant  is  in  possession  and  has 
the  original  or  government  title,  and  also  has 
certain  tax  titles,  and  that  certain  conveyances 
to  the  defendant,  and  claims  made  by  him, 
cloud  the  title.  On  the  hearing  in  the  court 
below  the  tax  titles  asserted  by  each  party  were 
admitted  to  be  void,  and  the  only  controversy 
here  arises  under  the  original  title.  All  the 
lands  in  question  were  patented  by  the  United 
States  to  Dennis  Robinson  under  two  patents 
dated,  respectively,  November  8  and  Decem- 
ber 15,  1855.  October  5,  1857,  Dennis  Robin- 
son made  a  deed  of  assignment  conveying 
these  and  other  lands,  and  all  his  property, 
real  and  personal,  the  lands  being  specifically 
described,  to  Nelson  Robinson  and  George  H. 
White  of  Grand  Rapids,  and  Robert  R.  Rob- 
inson, of  Newaygo  County,  this  State,  in  trust 
for  the  benefit  of  creditors.     This  assignment 


was  signed  and  acknowledged  by  all  the  par- 
ties and  witnesses,  and  was  recorded  October 
6,  1857.  On  March  24,  1859,  August  Wash- 
man  recovered  a  judgment  against  Dennis 
Robinson  for  $683  and  costs  m  the  Circuit 
Court  for  Newaygo  County.  March  23, 1859, 
Mr.  Washman  sold  and  assigned  in  writing 
this  judgment  and  claim  against  Dennis  Rob- 
inson to  William  S.  Utley,  who  was  then  the 
clerk  of  that  court.  August  12,  1859,  Utley 
issued  an  execution  to  the  sheriff  of  Newaygo 
County  to  collect  the  Washman  judgment. 
This  execution  was  returned  and  filed  Novem- 
ber 1,  1859,  by  Utley.  December,  1859,  Utley 
issued  another  execution  to  the  sheriff  of  Me- 
costa County,  Osceola  County,  forming  a  part 
of  Mecosta  County  at  that  time.  By  virtue  of 
this  execution  the  sheriff  of  Mecosta  County 
levied  upon  the  lands  in  question  and  other 
lands.  The  execution  on  Alarch  10,  I860,  was 
returned  satisfied  in  full  by  sale  of  these  lands. 
Mr.  Utley  bought  in  the  lands  in  question  un- 
der this  execution  sale.  August  28,  1871, 
Utley  conveved  the  lands  to  Delos  A.  Blodgett 
and  James  £[ennedy.  by  deed  of  quitclaim,  for 
a  consideration  of  |500;'and  on  June  3,  1874, 
Blodgett  purchased  Kennedy's  interest  there- 
in, taking  a  quitclaim  deed:  the  consideration 
being  named  as  $500.  The  defendant  claims 
under  the  following  chain  of  title:  (1)  The 
assignment  from  Dennis  Robinson  to  Nelson 
Robinson,  Robert  R.  Robinson,  and  George 
H.  White,  dated  October  5,  1857:  Mr.  Nelson 
Robinson,  the  other  assignee,  having  died  in 
January,  1888.  Deed  of  warranty  from  Den- 
nis Robinson  to  him  (William  O'Connor),  dated 
December  28,  1887,  consideration  $1,  convey- 
ing one-half  interest  in  these  and  other  lands, 
subject  to  taxes  and  tax  titles.  Deed  of  quit- 
claim from  Robert  R.  Robinson  and  George 
H.  White,  trustees,  etc.,  dated  January  28, 1888, 
to  Dennis  Robinson,  consideration  therein  $1; 
and  also  warranty  deed  from  Dennis  Robinson 
to  him  (William  O'Cionnor)  conveying  all  the 
lands,  dated  March  4,  1889,  for  a  consideration 
therein  expressed  of  $50.  About  the  time  of 
the  filing  of  the  bill  in  the  present  case,  two 
other  bills  were  also  filed  against  the  defend- 
ant,   William  O'Connor,    one    by  Henry  O. 


Note.— Rccttal«  o/  the  aasignment. 

The  principal  case  was  decided  upon  well-recog- 
nized rules  of  law.  These  rules  require  that  the 
Instrument  creating  the  assignment  must  itself  fix 
and  determine  the  rights  of  the  creditors  in  the  as- 
signed property.  Preferred  creditors  must  be 
named,  and,  generally,  it  may  be  said  that  the 
omission  of  any  of  the  statutory  formulas  is  a  vice 
which  will  avoid  the  instrument.  The  debtor  can- 
not reserve  to  himself  or  transfer  to  his  assignee 
the  right  to  declare  future  preferences,  or  to 
change  the  order  of  the  preferences  already  given, 
or  to  give  preference  at  the  assignee's  discretion. 
Grover  v.  Wakeman,  11  Wend.  187;  Boardman  v. 
Halliday.  10, Paige,  223,  228,  4  L.  ed.  058,966;  Van 
Nest  v.  Yoe,  1  Sandf.  Ch.  4,  7  L.  ed.  216;  2  Kent, 
Com.  (632)  601,  noU;  Kercheis  v.  Schloas,  49  How. 
Pr.288. 

Assignments  containing  provisions  to  this  effect 
have  been  repeatedly  held  fraudulent  and  void. 
Darnum  v.  Hempstead,  7  Paige,  568,  4  L.  ed.  278; 
Boardman  v.  Halliday,  tupra;  Sheldon  v.  Dodge,  4 
13  L.  R.  A. 


Denio,  217:  Strong  v.  Skinner,  4  Barb.  548;  Averlll 
V.  Loucks,  6  Barb.  470;  Mitchell  v.  Stiles,  13  Pa.  306; 
Gazzam  v.  Poyntz,  4  Ala.  874;  Burrill,  Assignm.  3d 
ed.  6  179. 

In  the  case  of  Wakeman  v.  Grover,  4  Paige,  41,  8 
L.  ed.  384,  the  New  York  Oourt  of  Chancery  de- 
cided that  a  debtor  could  not  put  his  property  be- 
yond the  reach  of  his  creditors  at  law  by  assUn^ing 
it  to  trustees  to  pay  debts,  without  settling  the 
rights  of  creditors  under  the  assignment,  leaving 
it  to  the  assignees  to  give  such  future  preferences 
in  payment  as  they  might  deem  proper. 

It  is  a  familiar  lule  on  the  subject  of  preferences 
that  the  debtor  must  declare  such  preferences  in 
the  assignment  and  there  should  be  no  power  re- 
served to  him  by  the  assignment  to  interfere  with 
the  distribution  of  the  property,  and  no  means  or 
opportunity  reserved  to  him  in  any  way,  nor  for 
any  length  of  time,  after  the  execution  of  the  in- 
strument, to  make  preferences  among  his  credi- 
tors, or  to  use  the  assignment  as  a  means  of  ex- 
torting terms  from  them.  Kercheis  v.  Schloss,  40 
How.  Pr.  284. 
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Bevier,  and  the  other  by  William  F.  Seeley. 
Theae  other  two  cases  presented  by  these  bias 
were  heard  in  the  court  below  at  the  same  time 
with  the  present  case,  and  the  evidence,  under 
the  stipulation  of  counsel,  was  to  be  treated  as 
taken  in  all  the  cases.  Decree  was  entered  in 
the  court  below  granting  the  prayers  of  the 
bills,  and  declaring  the  trust  deed  void,  and  a 
cloud  upon  the  title  of  the  several  complaiti- 
ants;  the  other  complainants  having  derived 
their  titles  also  through  the  execution  sale  to 
Utley.  The  tax  deeds  held  by  defendant  were 
also  declared  void.  The  decree  provided  that 
the  defendant  should  release  to  complainants 
his  claims  to  said  premises,  and,  in  default, 
that  the  decree  stand  in  lieu  of  such  convey- 
ance, and  be  recorded  for  such  purpose.  From 
these  decrees  the  defendant  appealed,  and  all 
three  cases  are  heard  as  one  in  this  court.  The 
whole  question  hinges  upon  the  validity  of  this 
trust-deed,  as  it  appears  that  none  of  the  com- 
plainants, except  possibly  Mr.  Bevier,  has  been 
in  actual  possession  and  occupanc^r  the  time 
required  by  the  statute  to  settle  his  title  by  ad- 
verse possession. 

It  is  the  claim  of  the  complainants,  (1)  that 
the  trust  deed  was  never  accepted,  and  that 
the  assignment  was  never  acted  upon  by  the 
parties,  and  was  never  operative;  (2)  that  the 
instrument  is  void  upon  its  face.  The  testi- 
mony was  taken  in  open  court,  and  the  court  be- 
low found  with  the  complainant  upon  these  two 
propositions.  These  facts  are  controverted  by 
the  defendant.  Defendant's  contention  is,  (1) 
that  the  complainants  cannot  assert  in  a  court 
of  equity  a  title  procured  through  an  execu- 
tion sale;  (2)  that  the  trust  deed  conveyed  the 
estate  and  title  to  the  trustees,  and  it  was  so 
vested  in  the  trustees  at  the  time  of  the  levy 
and  sale  under  the  execution;  (8)  that,  the  title 
being  conveyed  to  Dennis  Robinson  by  the 
trustees,  the  defendant  procured  an  absolute 
title  to  the  premises  under  his  deeds.  The 
complainant  fails  to  point  out  the  reason  for 
his  assertion  that  the  deed  of  assignment  is 
void  on  its  face.  It  purported  to  convey  the 
whole  of  the  property  of  the  assignor  for  the 
use  and  benefit  of  his. creditors.  It  was  exe- 
cuted prior  to  our  Statute  regulating  the  man- 
ner of  making  and  execution  of  assignments 
for  the  benefit  of  creditors.  It  was  signed  and 
acknowledged  by  the  assignors,  as  well  as  the 
assignees,  and  placed  upon  record  in  the  ofilce 
of  the  register  of  deeds  of  the  County  of  Me- 
costa, where  the  assignor  and  one  of  the  as- 
signees resided,  and  in  which  the  lands  in  con- 
troversy here  were  situate.  Upon  its  face,  it 
was  not  void,  but  a  valid  conveyance  of  all  the 
property  of  Dennis  Robinson  to  Nelson  Robin- 
son, Robert  R.  Robinson,  and  George  H.  White 
for  the  benefit  of  the  creditors  of  the.  assignor. 
At  the  time  of  its  execution,  it  appears  that 
Washman,  under  and  through  whos^  judg- 
ment the  complainants  now  claim  to  hold  the 
property,  was  a  creditor  of  Dennis  Robinson, 
and  after  the  execution  of  the  trust  deed,  those 
claiming  under  his  judgment  called  upon  the 
assignees  for  payment  of  the  claim.  Wash- 
man,  Utley,  nor  any  other  of  the  creditors,  ap- 
pear to  have  moved  to  set  the  deed  of  convey- 
ance aside,  but,  after  the  lapse  of  two  years 
and  more  from  the  time  the  deed  was  record- 
ed, and  while  the  title  of  record  stood  in  the 
18  L  R.  A. 


trustees,  levied  upon  and  sold  the  land  under 
an  execution  directed  against  the  assi^rnor. 
There  is  an  abundance  of  evidence  contained 
in  the  record  showing  that  the  assignees  never 
acted,  or  attempted  to  execute  the  trust.  It 
appears  that,  after  the  deed  of  assignment  was 
recorded,  the  assignor  continued  to  control  the 
personal  property  assigned,  of  which  there  was 
about  $2,000.  consisting  of  horses,  wagons, 
harnesses,  and  lumbering  outfits,  etc.;  that  it 
was  disposed  of  by  someone,  or  spirited  away, 
and  no  creditor  was  ever  paid  a  dollar,  so  far  as 
here  shown.  It  also  appears  that  the  assignor 
afterwards  gave  deeds  of  conveyence  of  a  por- 
tion of  the  lands  described  in  the  deed  of  as- 
signment, and  did  other  acts  showing  that  he 
still  claimed  an  interest  in  and  control  over 
the  property.  It  also  appears  that  certain  of 
the  creditors  called  upon  the  assignees,  or  some 
of  them,  and  demanded  payment  of  their 
claims,  and  that  they  denied  any  interest  in  the 
property;  and  stated  expressly  that  they  never 
had  anything  to  do  with  it,  and  should  not,  so 
far  as  the  execution  of  the  trust  was  concerned. 
The  legal  title  to  these  lands,  however,  convey- 
ed by  the  trust  deed,  remained  in  the  assigned, 
and  the  survivor  of  them,  until  the  execution 
of  the  deed  of  quitclaim  of  January  28,  1888, 
by  White  and  Robert  R.  Robinson,  the  sur- 
viving assignees,  to  Dennis  Robinson.  So 
that,  at  the  time  of  the  levy  and  sale  of  the 
lands  under  the  Utley  execution  the  legal  title 
stood  in  the  assignees,  and  not  in  Dennis  Rob- 
inson. Washman  and  Utley  had  notice  by  the 
record  of  this  deed  that  the  legal  title  had 
gone  out  of  Dennis  Robinson,  and  the  testi- 
mony shows  that  they  had  actual  notice  of  that 
fact;  yet  they  levied  upon  and  sold  the  land  as 
the  property  of  Dennis  Robinson,  vdthout  any 
proceeding  for  the  enforcement  of  the  trust,  or 
to  set  it  aside  as  fraudulent.  Utley  then  stood 
in  the  position  of  purchaser  under  execution 
sale  of  whatever  interest  Dennis  Robinson  had 
in  the  premises  at  the  time  of  the  levy.  As  we 
have  seen,  he  at  that  time  did  not  have  the 
legal  title;  and,  whatever  the  attitude  of  Den- 
nis Robinson  or  of  the  assignees  towards  the 
property  may  have  been  thereafter,  or  the  re- 
fusal of  the  assignees  to  act  under  and  carry 
out  the  terms  of  the  trust  would  not  operate  to 
reconvey  the  title  to  the  realty  to  Dennis  Rob- 
inson. The  creditors  have  the  right  to  its  en- 
forcement, as  the  assignees  had  accepted  the 
trust  in  writing,  acknowledged  its  execution, 
and  placed  the  same  of  record. 

Me6»rs.  Cahill  ft  Ostrander  for  appel- 
lant. 

Mr,  C.  H.  Rose»  with  Mr.  G.  A. Wolf*  for 

appellees: 

If  the  assignment  substantially  reserves  the 
right  to  name  the  preferred  creditors  in  the  fu- 
ture it  IS  fraudulent  and  void. 

Averill  v.  LoucKh,  6  Barb.  470;  Bump, 
Fraud.  Conv.  3d  ed.  382. 

The  law  requires  that  the  assignment  must 
itself  fix  and  determine  the  rights  of  thecredi-  I 
tors  in  the  assigned  property.  Otherwise  it 
places  the  creditors  in  the  power  of  the  debtor 
and  compels  them  to  acquiesce  in  such  terms  as 
the  debtor  may  think  propr  to  prescribe  as  the 
only  conditions  upon  which  thevare  permitted 
to  participate  in  his  property,    ^his  is  a  fraud 
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upon  the  creditors,  and  Decessarily  delays  and 
hinders  tbem  in  the  collection  of  their  debts. 

Wakeman  v.  Orocer,  4  Paige,  41,  3  L.  ed. 
884,  11  Wend.  203;  Barnum  v.  Hempstead,  7 
Paige,  571,  4  L.  ed.  279;  Boardman  v.  HaUi- 
day,  10  Paige,  227,  4  L.  ed.  956;  8heldon  v. 
Bodge  A  Denio,  221;  Byilopy.  Clarke,  14  Johns. 
462. 

The  law  prior  to  1867  did  not  require  a  bill 
to  be  filed  at  all. 

Cleland  v.  Tuyi(yr,  3  Mich.  201;  Trask  v. 
Green,  9  Mich.  868;  Jenison  v.  Bankin,  57 
Mich.  49. 

The  law  in  this  State  at  that  time  followed 
the  common-law  role  that  the  purchaser  at  the 
sale  could  bring  ejectment  or  file  a  bill. 

Bump,  Fraud.  Conv.  3d  ed.  546;  Wait, 
Fraud.  Conv.  §  126.  See  Bemivgton  Paper  Co. 
▼.  0^ Dougherty,  81  N.  Y.  481. 

Every  equity  in  this  case  is  in  favor  of  com- 
plainants. 

It  was  the  duty  of  the  assignees,  if  they  bad 
accepted  the  trust,  to  proceea  without  delay  in 
the  premises. 

Clark  V.  Craig,  29  Mich.  398. 

The  great  lapse  of  time  and  the  acquiescence 
of  all  parties  interested  in  the  sheriff's  sale, 
made  in  1860,  will  preclude  defendant  from 
now  attacking  complainant's  rights  thereunder. 

Montgomery  v.  Merrill,  18  Mich.  338. 

Messrs.  Uhl  &  Crane*  also  for  appellees: 

The  complainants  are  entitled  to  the  same 
relief  against  the  assignment  upon  the  ground 
that  it  was  made  to  defraud  the  creditors  of  the 
assignor  as  the  judgment  creditor  had  either 
before  or  after  the  execution  sale. 

Hildreth  v.  Sandjs,  2  Johns,  Ch.  36,  1  L.  ed. 
287;  Sands  V.  Hildreth,UJohu9.  491;  Barry. 
Batch,  3  Ohio,  627;  Frakes  v.  Brown,  2  Blsickf. 
295;  Rhodes  v.  Magonigal,  2  Pa.  39;  Pepper  v. 
Carter,  11  Mo.  540;  Harrison  v.  Kramer,  3 
Iowa,  543;  Gerrish  v.  Mace,  9  Gray,  235; 
Eastman  v.  Schettler,  13  Wis.  324;  Warren  v. 
Wiiliams,  52  Me.  343;  Gallman  v.  Perrie,  47 
Miss.  131;  Oliver  v.  McClure,  28  Ark.  555; 
Porter  v.  Parmley,  52  N.  Y.  185;  Miller  v. 
Jamison,  26  N.  J.  Eq.  411;  Cook  v.  Ligon,  54 
Miss.  652. 

A  purchaser  of  land  at  an  execution  sale  ac- 
quires title  to  the  land  if  the  judgment  debtor 
owned  the  land  at  the  time  of  the  sale,  and  may 
go  into  equity  to  set  aside  a  fraudulent  deed  of 
the  judgment  although  he  is  not  in  possession 
of  the  property. 

Mohawk  Bank  v.  Attoater,  2  Paige,  64,  2  L. 
ed.  810;  Hager  v.  Shindler,  29  Cal.  48;  Bunc^ 
V.  Gallagher,  5  Blatchf.  481;  Ormshy  v.  Barr, 
22  Mich.  80;  Jones  v.  Smith,  22  Mich.  360; 
EoQcie  V,  Price,  31  Wis.  82;  Gould  y.  Steinbvrg; 
84  111.  170;  King  v.  Carpenter,  37  Mich.  368; 
liewark  M.  E.  Church  v.  Clark,  41  Mich.  730; 
Stock  Growers  Bank  v.  Newton,  13  Colo.  245; 
Bemington  Paper  Co.  v.  C Dougherty,  81  N.  Y. 
474. 

A  creditor  having  a  valid  lien  upon  the  real 
estate  of  his  debtor  by  the  levy  of  an  execution 
issued  upon  a  valid  judgment  may  sell  such 
real  estate  upon  his  execution  and  the  pur- 
chaser at  such  sale  may  impeach  a  prior  fraud- 
ulent conveyance  made  by  the  judgment  debt- 
or in  an  action  at  law.  The  purchaser  may  re- 
sort to  a  bill  in  aid  of  execution,  but  he  is  not 
<x>mpelled  to  adopt  the  equitable  remedy. 
13  L.  R.  A. 


Jackson  v.  Myers,  18  Johns.  425;  Jackson  v. 
Parker,  9  Cow.  73;  Jackson  v.  Timmerman,  7 
Wend.  436,  12  Wend.  299;  Stephens  v.  Sin- 
clair, 1  Hill,  143;  Cleland  v.  Taylor,  3  Mich. 
201;  Chautauqua  County  Bank  v.  Bisley,  19 
N.  Y.  369;  Bergen  v.  Ca/rman,  79  N.  Y.  146. 

The  courts  almost  universally  hold  that  a 
judgment  creditor  may  levy  upon  land  which 
the  judgment  debtor  has  frauaulently  convey- 
ed, sell  it  upon  execution,  and  test  the  validity 
of  the  fraudulent  conveyance  in  an  action  at 
law. 

Bridge  v.  Egaleston,  14  Mass.  246;  Den  v. 
Underwood,  4  Wash.  C.  C.  129;  Hinde  v.  Long- 
worth,  24  U.  S.  11  Wheat.  199,  6  L.  ed.  454; 
Doe  V.  Howe,  4  Bing.  N.  C.  737;  MiddUUm  v. 
Sinclair,  5  Cranch,  C.  C.  409;  Ca/rter  v.  Cas- 
deherry,  5  Ala.  277;  BhodesY.  Magonigal,  2  Pa. 
39;  Webb  v.  Dean,  21  Pa.  29:  Eastman  v. 
Sehettler,  13  Wis.  324;  Warren  v.  Williams, 
52  Me.  843;  Mulford  v.  Peterson,  85  N.  J.  L. 
127. 

The  assignment  is  fraudulent  and  void  on 
its  face,  in  that  it  did  not  declare  the  trusts 
created  by  it,  but  practically  reserved  to  the  as- 
signor the  power  of  subsequently  expressing 
and  defining  the  trusts. 

Grov^r  v.  Wakeman.  11  Wend.  188;  Bar- 
num V.  Hempstead,  7  Paige,  568,  4  L.  ed.  278; 
Gazeam  v.  Poyntz,  4  Ala.  374;  Boardman  v. 
HaUiday,  10  Paljfe,  223,  4  L.  ed.  953;  Sheldon 
V.  7)odge,  4  Demo,  217;  AveriU  v.  Loucks,  6 
Barb.  470;  Pierson  v.  Manning,  2  Mich.  447; 
KercheisY.  Schloss,  49  How.  Pr.  284. 

The  assignor  directed  his  assignee  to  pay  the 
fund  received  by  him  to  certain  creaitors 
named  in  schedules  to  be  annexed  to  the  as- 
signment. There  are  no  schedules  annexed  to 
the  assignment,  and  none  have  been  found. 
The  assignor  has  departed  this  life,  and  two  of 
the  assignees  have  died.  The  trusts  created  by 
the  assignment  are  therefore  incapable  of  exe- 
cution, and  are  null  and  void. 

Gloucester  v.  Wood,  8  Hare,  131;  Gloucester 
Corp.  V.  Osbom,  1  H.  L.  Cas.  272;  Atty-Gen. 
V.  Windsor,  24  Beav.  679;  Aston  v.  Wood,  L. 
R.  6  Eq.  419. 

Champlin,  Ch.,  J.,  delivered  the  opinion 
of  the  court: 

We  granted  a  rehearing  in  this  case  upon 
the  application  of  the  complainants,  and  the 
case  has  again  been  submitted  to  us  for  our 
consideration.  The  opinion  banded  down  by 
us  is  reported  in  83  Mich.  301.  One  of  the 
points  made  upon  the  original  hearing  was  that 
the  instrument  was  void  upon  its  face.  In  the 
opinion  handed  down  we  said  that  the  com- 
plainants had  failed  to  point  out  the  reason  of 
their  assertion  that  the  deed  of  assignment  was 
void  upon  its  face;  but  in  their  motion  for  a 
rehearing  they  have  stated  the  grounds  upon 
which  this  claim  is  made,  and  to  which  our 
attention  is  now  challenged.  It  is  claimed 
that  the  assignment  is  void  upon  its  face,  be- 
cause it  declares  preferences  in  favor  of  certain 
creditors,  and  such  preferred  creditors  are  not 
named  either  in  the  body  of  the  instrument  or 
in  a  schedule  attached  thereto.  For  a  state- 
ment of  the  claim  made  by  the  complainants 
and  of  the  chain  of  title  of  the  respective  par- 
ties reference  is  made  to  our  former  opinion. 

It  appears  from  the  testimony  that  at  the 
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time  of  the  assigDment  Kobinson  was!con8id- 
erably  indebted  to  different  persons,  and  was 
unable  to  pay  tbem,  and  executed  an  assi^rn- 
ment  purporting  to  be  for  the  benefit  of  all  his 
creditors,  with  certain  preferences,  hereinafter 
more  particularly  referred  to.  The  contest 
here  is  not  between  creditors  claiming  any 
benefit  under  the  deed  seeking  to  enforce  an 
execution  of  the  trust,  but  complainants  claim 
through  a  creditor  acting  in  defiance  of  the 
title  of  the  trustees.  The  defendant  is  not  a 
creditor,  and  does  not  claim  title  through  the 
trustees  in  the  execution  of  their  trust.  The 
bill  charges  that  the  deed  of  assignment  was 
executed  to  hinder,  delay,  and  defraud  credit- 
ors. Patent  proof  of  such  intention  is  shown 
by  the  fact  that  the  assignees  never  took  any 
steps  to  enforce  the  trust,  never  took  possession 
or  control  of  the  property,  never  sold  it  in  ex- 
ecution of  the  trust,  and  never  paid  a  creditor 
of  the  assizor.  The  creditor  under  whom 
the  complamant  claims  title,  instead  of  ac- 
quiescing in  or  rejiognizing  the  validity  of  the 
assignment,  proceeded  to  judgment,  and  levied 
execution  upon  the  lands  as  the  property  of 
Dennis  Robinson.  The  property  was  sold  un- 
der such  execution  levy,  the  sheriff's  deed  ex- 
ecuted, and  it  has  passed  through  successive 
purchasers;  and  for  more  than  twenty-nine 
years  this  action  has  remained  unchallenged 
by  either  party  to  the  assignment,  or  by  any 
creditor  of  Robinson.  The  testimony  shows 
conclusively  that  the  assignment  was  a  mere 
formality,  executed  with  the  intention  of  de- 
frauding, delaying,  and  defeating  creditors  of 
Dennis  Robinson.  Two,  at  least,  of  the  as- 
signees asserted  as  early  as  1859  that  they  had 
never  accepted  the  assignment,  and  never  had 
done  anything  under  it,  and  never  should;  and 
Dennis  Robinson  himself  directed  the  assignee 
of  the  jud^rment,  who  obtained  the  title  under 
the  sheriff's  sale,  to  convey  the  title  which  he 
so  obtained  to  a  parcel  of  the  land  to  Mr. 
Ryan,  in  payment  of  a  debt  due  from  Robinson 
to  Ryan. 

The  assignment  refers  to  a  schedule  of  cred- 
itors who  were  preferred  in  the  instrument. 
No  schedule  of  creditors  accompanies  the  in- 
strument, and  it  does  not  appear  that  any  was 
ever  prepared  or  furnished  to  the  assignees. 
It  was  an  imperfect  instrument  when  delivered, 
and  two  of  the  grantees  named  in  it  stated  that 
they  never  had  accepted  it;  and  if  it  can  be 
said  that  they  did  in  fact  accept  the  instrument 
in  writing  by  signing  their  names  to  the  instru- 
ment as  recorded,  still  it  cannot  be  said  that 
they  ever  accepted  a  complete  assignment. 
The  assignment  contains  this  clause:  "  They 
shall  apply  the  surplus  or  residue  of  said  trust 
moneys  in  and  towards  the  payment  and  sat- 
isfaction of  the  several  debts  and  sums  of 
money  due  to  the  persons  or  creditors  named 
in  the  schedule  marked  '  A,'  as  aforesaid,  and 
enumerated  in  and  under  class  number  one, 
and  so  marked  and  indicated;  and  they,  in  the 
successive  order  in  which  they  relatively 
stand  in  said  class,  to  wit,  after  full  payment 
and  satisfaction  of  the  debts  due  the  first  (1st), 
then  the  residue,  if  any  there  be,  to  be  applied 
to  the  payment  of  the  second  (2d),  and  then  in 
succession  to  the  third  (3d),  and  that  thus  suc- 
cessively the  whole  may  be  paid  as  far  as  the 
property  and  effects  hereby  assigned  as  afore- 
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said  may  or  shall  be  sufficient  to  pa^  the 
same,  and,  after  payment  and  satisfaction  of 
such  last  above  referred  to  debts  and  creditors 
mentioned  in  class  number  one,  so  marked  in 
said  schedule,  and  of  all  such  costs,  charges, 
and  expenses  aforesaid,  then  in  trust,  that 
they,  or  the  survivor  of  them,  his  executors 
or  administrators,  do  and  shall  apply  the  sur- 
plus or  residue  of  said  trust  moneys  m  and  to- 
wards payment  and  satisfaction  of  the  several 
debts  and  sums  of  money  due  to  the  persons 
or  creditors  named  in  said  schedule  marked 
'  A,'  as  aforesaid,  and  enumerated  in  and  un- 
der said  class  number  two,  so  marked  and  in- 
dicated in  said  schedule  to  them  pari  passu, 
and  without  any  preference  or  priority  of  pay- 
ment in  reference  to  the  order  or  succession  in 
which  they  stand  in  said  class."  While  it  will 
not  invalidate  an  assignment  which  professes 
to  copvey  all  the  assignor's  property,  and 
refers  therein  to  a  schedule  of  such  property 
to  be  annexed,  if  such  schedules  are  hot  an- 
nexed at  the  time  of  the  execution  of  the  as- 
signment, yet  1  have  not  met  with  any  au- 
thority which  holds  an  assignment  vafid  as 
against  non-consenting  creditors  where  the  as- 
signor prefers  certain  creditors  over  others  un- 
less such  creditors  are  specified  in  the  assign- 
ment itself,  or  embraced  in  a  schedule  annexed 
at  the  time  the  instrument  was  executed.  The 
reason  is  obvious.  It  cannot  be  left  to  the 
debtor  or  to  the  assignees  to  say  what  creditors 
shall  be  preferred  after  the  assignment  is  exe- 
cuted. This  would  leave  the  door  open  to  the 
grossest  frauds  and  favoritism.  The  debtor 
mi^ht  sell  his  favors  at  a  premium,  and  the 
assignees  would  not  know  at  the  time  they 
accepted  the  trust  who  they  were  to  pay  in 
preference  to  other  creditors  of  the  debtor. 
Thus,  in  Averill  v.  Loucks,  6  Barb.  470: 
•*  Where  an  assignment  directed  the  assignees 
to  pay  the  debts  specified  in  the  schedules  an> 
nexed  thereto  according  to  the  priority  of  the 
several  schedules,  and  provided  that  such 
schedules  should  be  made  within  sixty  days, 
and  be  annexed  to  and  form  a  part  of  the  assign- 
ment, but  did  not  prescribe  what  debts  should 
be  inserted  in  the  respective  schedules,  or  in 
what  order  they  should  be  arranged  therein, 
the  preparation  of  such  schedules  being  left 
entirely  to  the  discretion  of  the  assignors,  and 
it  appears  that  such  schedules  had  not  been 
made  out  and  annexed  to  the  assignment  pre- 
vious to  its  execution,  but  that  they  were  pre- 
pared by  the  assignors  and  annexed  at  some 
subsequent  time,  held,  that  the  assignment  was 
fraudulent  and  void."  And  Mr.  Burrill,  in 
his  work  on  Assignments,  at  page  280,  says: 
' '  Where  a  preference  is  intended  to  be  indi- 
cated by  a  schedule  it  must  be  distinctly 
shown  by  some  separation  of  the  debt  intended 
to  be  preferred  from  the  other  debts  specified. 
The  mere  placing  of  a  debt  at  the  head  of  a 
schedule  is  not  sufficient;  and  where  an  assign- 
ment refers  to  one  or  more  schedules,  as  fixing 
the  order  in  which  certain  preferred  creditors 
shall  be  paid,  it  is  essential  that  they  should 
be  annexed  to  the  assignment  previous  to  its 
execution,  unless  the  assignment  itself  pre- 
scribe what  debts  shall  be  inserted  in  them, 
and  in  what  order."  And  he  cites,  in  support 
of  what  has  been  quoted,  WimloicY.  Ancmm, 
1  McCord,  Eq.  100,  and  ADerill  v.  Lauck$,  6 
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Barb.  470.  See  also  Barnum  v.  Hempstead, 
7  Paige,  571,  4  L.  ed.  279;  Boardmany,  Halli- 
day,  10  Paige,  227.  4  L.  ed.  956;  Sfteldim  v. 
Dodge,  4  Denio,  221;  Ilyslop  v.  Clarke,  14 
Johns.  462;  Kercheis  v.  &W<w,  49  How.  Pr. 
284. 

It  is  urged  by  defendant's  solicitor  that  the 
complainants  are  too  late  in  seeking  relief 
against  the  alleged  fraudulent  and  invfdid  con- 
▼eyance;  that  under  the  decisions  of  the  court 
the  judgment  creditor  through  whom  com- 
plainant claims  should  have  filed  his  bill  in  aid 
of  his  execution  before  sale;  and  in  support  of 
this  position  they  cite  the  following:  Messmore 
▼.  Huggardy  46  Mich.  568;  Cranton  v.  Smith, 
47  Mich.  189;  Jtnieon  v.  Bankin,  57  Mich.  49; 
Munaon  v.  EUis,  58  Mich.  335;  Ed»eU  v.  Necins, 
80  Mich.  146. 

If  those  cases  were  applicable  to  the  present, 
I  should  be  loth  to  follow  them  whereto  do  so 
would  be  to  inflict  palpable  injustice  upon  the 
parties  who  have  obtained  rights  relying  upon 
the  decisions  and  intimations  of  this  court  in 
its  reported  cases.  In  Cleland  v.  Taylor,  3 
Mich.  202,  the  action  was  ejectment,  and  the 
plaintiff  relied  upon  the  sheriff's  deed,  made 
upon  a  levy  upon  land  which  the  plaintiff 
claimed  had  been  conveyed  by  defendant  with 
intent  to  defraud  his  creditors,  and  the  question 
raised  and  decided  was  that  the  plaintiff  could 
introduce  evidence  tending  to  show  that  the 
conveyance  was  executed  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  defend- 
ant in  the  execution.  The  presiding  judge,  at 
page  206  of  the  opinion,  said:  "  It  is  said  that 
a  conveyance  intended  to  defraud  creditors  is 
not  void,  but  voidable  only,  at  the  instance  of 
such  creditor.  In  some  respects  this  is  so.  As 
between  the  parties  to  the  deed  it  conveys  the 
legal  title,  which  is  good  also  as  against  the 
creditor  until  he  pursues  his  remedy  as  such 
creditor,  and  acquires  a  lien  upon  or  an  interest 
in  the  land.  When  he  has  done  this,  the  deed 
is  void  as  to  him,  and  may  be  treated  by  him 
in  the  prosecution  of  his  remedies  as  creditor 
as  absolutely  void  in  law  as  well  as  in  equity. 
The  Statute  makes  no  distinction," — citing  the 
Revised  Statutes,  p.  328.  And  in  Trask  v. 
Oreen,  9  Mich.  888,  Mr.  Justice  Christiancy 
says:  **  Where  the  title  before  the  conveyance 
has  been  vested  in  the  debtor  himself,  and  he 
has  conveyed  for  the  purpose  of  defrauding  his 
creditors,  the  right  of  creditors  to  levy  and  sell 
rests  upon  the  ground  that,  the  deed  being  void 
as  to  creditors,  the  legal  title,  as  to  them,  still 
remains  in  the  debtor,  as  if  no  conveyance  had 
been  made.  The  land  may  therefore  be  sold 
on  execution  at  law,  without  invoking  the  aid 
of  a  court  of  equity;  and  the  purchaser  may, 
if  he  chooses,  try  the  question  of  fraud  in  an 
action  at  law  {Cleland  v.  Taylor,  3  Mich.  201, 
and  cases  cited);  and  he  may,  doubtless,  file  his 
bill  in  a  proper  case,  after  sale,  to  remove  the 
cloud  created  by  the  fraudulent  conveyance. 
But  it  is  generally  more  advantageous  to  all 
parties,  and  therefore  more  common,  for  the 
creditor  to  bring  his  bill  before  sale,  in  aid  of 
the  execution.  And  this  may  be  done  at  any 
time  after  the  creditor  has  obtained  a  lien  upon 
the  land  by  his  judgment,  when  that  of  itself 
creates  the  lien,  or  only  after  the  levy  of  an 
execution,  where,  as  in  this  State,  the  levy  is 
necessary  to  rive  the  lien . "  It  is  true  that  what 
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was  thus  said  by  Mr,  Justice  Christiancy  was 
only  the  reasoning  of  the  court,  but  all  of  the 
justices  of  the  court  concurred  in  this  reason- 
ing, Mr.  Justice  Campbell  so  expi^essly  stating. 
The  decisions  were  not  questioned  until  the 
case  of  Mesemorey.  Huggard,  46  Mich.  558.  In 
tliat  case  it  was  claimed  that  the  mortgage  had 
been  executed  by  the  judgment  debtor  before 
the  levy  of  execution,  which  mortgage,  it  was 
claimea,  was  fraudulent  and  void  as  to  the 
judgment  creditor,  and  after  sale  he  filed  a  bill 
to  have  the  mortgage  set  aside  and  dischari^ed 
as  a  cloud  upon  his  title.  The  defendant 
claimed  that  the  bill  should  have  been  filed 
l)efore  sale  in  aid  of  execution ;  and  Mr.  Justice 
Cooley,  at  page  561,  said:  "The  point  has 
never  before  been  distinctly  presented  in  tbis 
State,  though  since  the  decision  in  Cleland  v. 
Taylor,  3  Mich.  202,  it  has  perhaps  been  as- 
sumed that  the  right  to  question  the  bona  fides 
of  any  conveyance  by  the  judgment  debtor  was 
as  much  available  to  the  creditor  after  he  had 
caused  the  land  to  be  sold  on  execution  and 
t)ecome  the  purchaser  as  it  was  before.  In  that 
case  the  debtor  had  made  an  absolute  convey- 
ance, and  the  creditor,  without  proceeding  to 
have  the  conveyance  set  aside,  had  become 
purchaser  at  the  execution  sale,  and  then 
brought  ejectment.  The  defendant  in  eject- 
ment questioned  the  right  to  inquire  into  the 
fraud  in  a  court  of  law  for  the  purpose  of 
avoiding  the  deed;  but  the  court,  citing  and 
relying  upon  Jackson  v.  Myers,  18  Johns.  425; 
Jackson  v.  Parker,  9  Cow.  73;  Jackson  v.  2im- 
merman,  7  Wend.  436,  12  Wend.  299;  and 
Stephens  v.  Sinclair,  1  Hill,  148,--decided  that 
it  was  as  competent  to  set  aside  the  fraudulent 
deed  by  suit  at  law  as  by  bill  in  equity,  and  that 
ejectment  by  the  purchaser  at  the  execution  sale 
was  a  suitable  proceeding  for  the  purpose. 
There  are  numerous  decisions  in  other  States  to 
the  same  effect,  and  we  do  not  question  their 
authority.  But  the  case  of  Cletand  v.  Taylor, 
and  the  others  referred  to,  have  little  analogy 
to  this.  In  those  cases  the  judgment  debtor  had 
conveyed  away  his  whole  interest,  and  any  offer 
to  sell  on  an  execution  against  him  necessarily 
attacked  his  conveyance.  The  judgment 
debtor  would  understand  this,  and  his  grantee 
would  understand  it  and  take  his  measures  ac- 
cordingly. So  would  all  |)ersons  who  should 
be  inclined  to  become  bidders  at  the  sale  un- 
derstand it,  and  all  would  stand  on  an  equality 
with  the  judgment  creditor  in  malting  bids. 
No  doubt  it  would  be  proper  for  the  sheriff  ex- 
pressly to  give  notice  at  the  sale  that  the  valid- 
ity of  the  debtor's  conveyance  was  disputed; 
but,  as  the  offer  to  sell* would  be  idle  and 
meaningless  if  the  conveyance  was  not  con- 
tested, any  such  notice  would  obviously  be  un- 
important. In  this  case  the  situation  was  alto- 
gether different.  The  judgment  debtor  had 
only  mortgaged  his  lands,  and  an  interest  re- 
mained in  him  which  was  subject  to  execution 
sale  without  questioning  the  mortgage."  It  is 
thus  seen  that  Messmore  v.  Ilm/Qard  does  not 
overrule  Cleland  v.  Taylor.  In  Cranson  v. 
Smith,  47  Mich.  189,  the  bill  was  filed  in  aid  of 
execution  by  a  purchaser  at  the  execution  sale. 
The  execution  debtor  had,  prior  to  the  levy, 
executed  a  quitclaim  deed  of  the  premises  to  his 
wife,  which  the  complainant  alleged  was  done 
with  the  intent  to  cheat,  delay,  and  defraud  his 
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creditors.  It  was  beld  tbat  the  bill  in  aid  of 
execution  must  be  filed  before  sale,  and  could 
not  be  afterwards.  Mr,  Chief  Justice  Marston 
distinguishes  the  case  from  Cldand  v.  Taylor 
and  Trash  v.  Qreen,  It  will  furthermore  be 
perceived  tbat  this  case  originated  since  the 
amendment  to  the  Statute  in  1867,  by  which  the 
practice  is  regulated.  In  Jenison  v.  Rankin^ 
57  Mich.  49,  the  court  pointed  out  the  distinc- 
tion which  the  amendment  to  the  Statute  (Sess. 
liaws  1867,  p.  182)  made  in  the  remedies  to  be 
pursued,  and  called  attention  to  the  fact  that 
Cleland  v.  Taylor  was  decided  uoder  the  Re- 
vised Statutes  of  1846,  and  that  since  the 
amendment  the  parties  must  pursue  the  remedy 
provided  by  the  amendment;  and  this  was 
again  announced  in  JSdsell  v.  Nevins,  80  Mich. 
146.  The  levy  and  sale  were  made  in  this  case 
under  the  statute  authorizing  a  levy  of  execu- 
tion on  lands  fraudulently  conveyed,  as  such 
statute  read  before  amendment  in  1867,  and  as 
it  read  when  the  cases  of  Cleland  v.  Taylor  ^ud. 
Trask  v.  Green  were  decided;  and  so  we  may 
say  that,  if  the  deed  of  assignment  was  valid 
upon  its  face,  the  creditor  at  that  time  might 
attack  it  by  a  levy  and  sale  upon  the  real  prop- 
erty as  the  property  of  the  debtor,  and,  as 
pom  ted  out  bv  Mr.  Justice  Cooley  in  Messniore 
V.  Uuggardy  the  judgment  debtor  had  conveyed 
away  his  whole  interest,  and  any  offer  to  sell 
on  execution  necessarily  attacked  his  convey- 
ance. It  has  never  been  decided  in  this  State, 
in  cases  which  arose  previous  to  the  amendment 
of  the  Statute  in  1867,  that  an  execution  pur- 
chaser cannot  attack  a  conveyance  made  In 
fraud  of  creditors,  either  in  action  of  ejectment 
or  by  bill  in  equity  to  remove  cloud  upon  the 
title.  In  this  case  the)defendantis  not  in  a  po- 
sition to  appeal  to  the  conscience  of  a  court  of 
equity  in  his  behalf.  After  the  lapse  of  more 
than  twenty-five  years,  through  someone's  insti- 
gation, the  trustees  in  the  d^  of  assignment, 
without  having  attempted  to  execute  the  trust, 
peconveyed  in  consideration  of  one  dollar  the 
land  described  in  Schedule  B  to  Dennis  Rob^ 
inson,  the  debtor,  who  executed  the  assign- 
ment, la  this  they  merely  attempted  to  dis- 
charge themselves  of  the  trust,  not  to  execute 
it.  Kobinson  obtained  no  right,  title,  or  equity 
superior  to  the  purchaser  at  the  execution  sale 
against  him.  L  tle^  was  both  prior  in  time  and 
prior  in  riirht.  Robinson  could  not  successfully 
contend  against  the  title  of  the  execution  pur- 
chaser, and  O'Connor  stands  in  no  better  situa- 
tion than  Robinson.  I  do  not  consider  it 
necessary  to  place  the  decision  of  this  case  upon 
the  ground  simply  that  the  assignment  was  ex- 
ecuted for  the  purpose  of  cheating,  delaying, 
and  defrauding  creditors,  although  I  think  it 
might  safely  be  rested  there,  but!  place  it  also 
upon  the  ground  that  the  conveyance  is  void 
upon  its  face,  and  conveyed  no  title  whatever 
to  the  grantees,  for  the  reason  that  it  did  not 
contain  the  names  of  the  creditors  preferred, 
either  in  the  body  of  the  instrument  or  in  the 
schedule  annexed  at  the  time  of  its  execution. 
If  the  instrument  were  a  valid  one,  the  defend- 
ant in  the  original  and  complainant  in  the  cross- 
bill would  not  be  entitled  to  the  relief  here 
prayed. 

If  there  was  a  trust  which  had  not  been  exe- 
cuted by  the  trustees,  he  would  become  trustee 
by  the  transfers  under  which  he  claims  title, 
13  L.  R.  A. 


and  his  title  would  be  subject  to  the  execution 
of  the  trust  in  equity,  and  he  could  not  be  al- 
lowed relief  without  paying  the  debts  for  which 
the  assignment  was  executed;  but  it  is  not 
necessary  to  consider  this  branch  of  the  case, 
as  the  other  is  a  sufficient  answer  to  his  claims 
for  relief,  and  it  follows  that  the  decree  of  the 
court  below  should  he  affirmed. 
The  other  Justices  concurred. 


James  S.  AYRES  et  al. 

Henry  C.  DUTTON  et  al.,  Appts. 

(....Mich ) 

SulMcriberfl  of  money  and  land  to  In* 
duoe  a  third  person  to  eatablish  a 
mannfkctory  in  a  certain  oommonity, 

the  entire  cost  of  which  is  nearly  four  times  the 
value  of  thesubscriptiona,  cannot,  in  the  absenoe 
of  a  BtipulatioD  as  to  the  time  the  businesB  shall 
be  continued,  maintain  an  action  to  recover  back 
their  subscriptions,  or  to  enjoin  a  removal  of  the 
machinery;  if,  after  an  honest  and  faithful  at- 
tempt for  two  and  one  half  years  to  render  the 
business  a  success.  It  proves  a  losing  venture. 

(October  9. 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Huron  County  in 
favor  of  plaintiffs,  in  an  action  brought  to  en- 
join defendants  from  removing  the  machinery 
from  a  certain  manufacturing  establishment, 
without  payinG^  back  to  plaintiffs  certain  sub- 
scriptions which  they  had  given  toward  the 
establishment  of  the  manufactory.     ReDcrsed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Q.  A.  Smith,  with  Messrs.  WiUiam 
T.  Bope  and  Horace  G.  Snover.  for  ap- 
pellants: 

If  any  of  complainants  have  paid  Dutton 
any  money  on  a  consideration  that  has  failed, 
they  can  recover  it  in  an  action  at  law. 

6arrou>s  v.  Doty,  Harr.  Ch.  1;  Bennett  ▼. 
Nichols,  12  Mich.  22;  Torrent  v.  Muskegon 
Boom.  Co.  22  Mich.  864;  Hagenbuch  v.  Hotoard, 
84  Mich.  I;  Torrent  v.  Badgers,  89  Mich.  85; 
W^ter  V.  Oray,  3?  Mich.  37. 

Plaintiffs  have  no  equitable  lien  upon  tbe 
mill  property  for  their  contributions. 


Nora.— l'V)r/etture  qf  gifU  made,  to  wcure  Vocation  of 
public  buUdings^  etc. 

Land  given  for  the  location  thereon  of  the  public 
buildings  of  a  parish  reverts  to  the  original  owner 
on  their  removal.  Police  Jury  v.  Reeves,  6  Mart. 
N.  S.  (La.)  221. 

But  a  oonvesrance  on  the  consideration  that  the 
county  seat  shall  be  '^permanently  located**  upon 
tbe  land,  without  stipulating  that  U  shall  forever 
remain  there,  does  not  give  a  reversion  on  its  re- 
moval some  yean  later.  Harris  v.  Shaw,  13  HL  456; 
Adams  v.  Logan  County,  11  111.  88tt. 

Nor  in  case  of  a  donation  to  build  a  court-house 
under  a  statute  stipulating  that  the  '^laoe  shall 
forever  thereafter  be  the  permanent  seat  of  Justice 
of  the  county."  Armstrong  v.  Dearborn  Gounty 
Ck>mr8.  4  Blaokf .  208. 

Nor  where  the  land  was  given  under  a  statute 
declaring  that  a  county  seat  on  the  fulfillment  of 
certain  conditions  shall  be  "permanently  estab- 
lished" at  that  place.  Newton  v.  Mahoning  Goun- 
ty Comrs.  100  U.  S.  548,  25  L.  ed.  710. 


1891. 


Ayres  v.^Dutton. 


A  lien  cannot  be  created  except  the  relation 
of  debtor  and  creditor  exists. 

I  Thomas,  Mort.  3d  ed.  §  41. 

Equitable  liens  cannot  exist  without  a  pre- 
cedent agreement  for  security. 

1  Jones,  Mort.  §  168. 

It  is  clear  that  there  was  no  implied  trust. 

Wright  v.  King,  Harr.  Ch.  17;  2  Story,  Eq. 
Jur.  S  1195;  Cook  v.  Fountain,  3  Swanst.  585; 
Eascall  v.  Idadi^on  University,  8  Barb.  174. 

Mr.  W.  L.  Carpenter*  with  Mr.  James 
H.  Hall,  for  appellees: 

A  bonus  is  not  a  gift  or  gratuity,  but  a  sum 
paid  for  services,  or  upon  a  consideration,  in 
addition  to,  or  in  excess  of,  that  which  would 
ordinarily  be  given. 

2  Am.\&  Enff.  Encyclop.  Law,  p.  467,  nole 
2;  Kenicott  v.  Wayne  County  Supers.  83  U.  S. 
16- Wall.  452,  470,  21  L.  ed.  319-822. 

The  property  oif  a  religious  corporation,  dis- 
solved by  reason  of  expiration  of  its  charter, 
Tests  in  its  members. 

Roman  Catholic  Church  of  Ascension  Cong. 
V.  Texas  &  P.  R.  Co.  41  Fed.  Rep.  564. 

The  Legislature  enacted,  in  1887,  that  "it 
shall  be  unlawful  for  any  railroad  company 
whose  road  has  been  constructed  wholly  or  in 
I)art  by  public  aid  or  local  subscription  given 
as  a  bonus,  to  take  up,  or  abandon,  or  cease 
the  operation  of  said  road." 

Act  Oct.  1887,  p.  275. 

The  courts  will  restrain,  in  equity,  a  like 
wrong  when  the  improvement  is  a  grist-mill 
which  the  subscribers  aided  in  placing  here  as 
a  public,  as  well  as  a  private,  benefit  to  serve 
the  people,  which  it  ought  to  have  done  with 
impartiality  the  same  &s  a  common  carrier. 

Merrill  v.  CahiU,  8  Mich.  55. 

Contributors  to  a  fund  to  build  a  church, 
who  were  deprived  in  a  measure  of  their  priv- 
ilege of  worship,  might  maintain  their  bill  for 
protection. 

Ludlam  v.  Higbee,  11  N.  J.  Eq.  342. 

Complainants  had  a  right  to  have  the  mill 
operated  in  Fort  Austin.  They  therefore  had 
a  right  to  an  injunction  from  the  court  of 


equity  restraining  the  removal  of  the  mill. 

Ai>ery  v.  Baker,  27  Neb,  388. 

The  subscription  paper, does  not  constitute 
the  entire  contract. 

DavisY.  J9e(/5>rrf.70Mich.  120;  N&rthem  Cent. 
M.  R.  Co.  V.  Eslow,AQ  Mich.222;  Parker  Y.North- 
em  Cent.  M.  R.  Co.  83  Mich.  24;  Kalamazoo 
Novelty  Mfg.  Works  v.  McAlister,  40  Mich.  84. 

Grant,  </.,  delivered  the  opinion  of  the 
court: 

The  complainants,  sixteen  in  number,  are 
residents  of  the  Village  of  Port  Austin.  They, 
together  with  others,  numbering  in  all  one 
hundred  and  forty-seven,  were  desirous  of 
having  a  flouring-mill  built  at  said  village. 
Conversations  took  place  between  some  of  com- 
plainants and  the  defendant,  Henry  C.  Dutton, 
who  was  a  practical  miller,  and  then  a  stranger 
in  that  community.  The  result  of  these  con- 
versations was  that  Dutton  offered  to  erect  a 
mill  of  a  certain  capacity,  provided  that  a- 
bonus  of  (2,500  was  raised  by  the  citizens  of 
the  village  and  vicinity,  and  sufficient  ground 
given  on  which  to  erect  the  mill.  A  meeting 
of  citizens  was  called,  aud  a  committee  of  three 
was  appointed,  two  of  whom  are  complainants 
here,  to  complete  the  arrangement  and  attend 
to  the  raising  of  funds.  A  subscription  paper 
was  drawn  up.  which  reads  as  follows:  "  In 
consideration  of  our  mutual  promises,  and  in 
consideration  of  and  for  the  purpose  of  inducing 
H.  C.  Dutton  to  construct  a  roller-process 
flouring  mill  in  the  Village  of  Port  Austin, 
Michigan,  of  seventy-five  barrels  per  day  capac- 
ity, we  severally  promise  to  pay  to  said  H.  C. 
Dutton  the  sums  set  opposite  our  respective 
names,  as  follows:  Two  fifths  thereof  when 
the  mill  building  is  completed  and  ready  for  the 
machinery,  and  two  fifths  thereof  when  the 
machinery  is  delivered  at  the  mill  ready  to 
be  set  up,  and  the  balance  when  the  mill  is 
completed  of  that  capacity  and  in  operation, 
which  shall  be  February  1 1 ,  1888.  Dated  Port 
Austin,  Mich.,  this  12th  day  of  September, 
1887. "    The  subscriptioos  amounted  to  $2,374, 


The  ground  of  these  decisions  as  to  county  seats 
is  that  the  donors  must  have  grlven  with  knowl- 
edge of  the  power  to  remove  the  county  seat.  On 
the  other  hand  it  was  said  oMter  in  Twtf  old  v.  AJa- 
makee  County,  4  Greene  (la.)  CO,  that  a  county 
should  recon  vey  on  removal  of  a  county  seat  "per- 
manently*' located  on  condition  of  a  conveyance. 

Subscribers  of  money  for  an  educational  institu- 
tion on  condition  that  "it  shall  locate  permanently" 
in  a  certain  place  may  have  an  injunction  against 
Its  removal.  Hascall  v.  Madison  University,  8  Barb. 
174. 

But  unsolicited  contributions  toward  tbe  cost  of 
purchasing  a  site  for  a  county  seat  do  not  give  the 
donors  a  right  to  restrain  the  sale  thereof.  War- 
ren County  V.  Patterson,  54  111.  111. 

A  grant  in  consideration  of  a  railroad  company^s 
placing  its  station  on  the  grantor's  land  entitles  him 
to  damages  or  the  restitution  of  bis  land  on  the  re- 
moval of  the  depot  one  and  a  half  miles  away  after 
twenty  years.  Jessup  v.  Grand  Trunk  R.  Co.  28 
Grant,  Ch.  (U.  C.)  683. 

And  a  deed  "for  a  site  for  a  depot  ...  to  have 
and  to  hold  .  .  .  for  the  purpose  aforesaid  .  .  . 
In  consideration  of  the  permanent  location"  of  a 
railroad  depot  gives  a  reversion  on  removal  of  the 
depot  after  eighteen  years.  Indianapolis,  P.  &  C. 
R.  Co.  V.  Hood,  86  Ind.  580. 
13  L.  R.  A. 


But  these  oases  are  much  limited  by  later  ones. 
Thus  land  conveyed  "expressly  for  the  use  and 
purpose  of  depot  grounds,"  to  revert  back  if  the 
company  shall  "fail  to  erect  buildings  and  occupy 
said^  ground  for  that  purpose,"  is  held  not  to  re- 
vert on  a  removal  of  the  depot  thirty  years  after- 
ward, there  being  no  express  stipulation  that  such 
occupancy  should  be  perpetual.  Jefferson vllle,  M. 
&  I.  K.  Co.  V.  Barbour,  80  Ind.  875. 

Nor  is  there  any  reversion  of  land  donated  to  a 
railroad  company  under  a  contract  that  it  shall . 
"permanently "j  establish  the  terminus  of  its  rail- 
road and  its  main  machine  works  and  carworks 
at  that  place  where  after  eight  years  they  are  rer 
moved  in  whole  or  in  part  in  accordance  with  the 
interests  of  the  public  and  ot  the  railroad  com- 
pany. Such  contract  does  not  amount  to  a  cove- 
nant to  keep  such  works  there  forever.  Texas  & 
Pac.  R.  Co.  V.  Marshall,  186  U.  S.  803,  34  L.  ed.  885. 

And  there  is  no  forfeiture  of  title  to  land  do- 
nated for  a  tan-yard  by  discontinuance  of  its  use 
for  that  purpose  after  twenty-four  years  use. 
Hunt  V.  Beeson,  18  Ind.  880. 

But  an  express  provision  in  a  deed  donating  land 
for  depot  purposes  that  It  shall  revert  upon  discon- 
tinuance of  such  use  is  valid  and  enforceable. 
Owensboro  &  N.  R.  Co.  v.  Griffeth  (Ky.)  Oct.  17, 
1891.  B.  A.  R. 
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of  which  $165  still  remains  unpaid.  Three  of 
the  complainants,  Frederick,  James  and  Eben- 
ezer  Ayres,  comprised  the  firm  of  Ayres  &  Co. 
They  deeded  the  land  to  Dutton,  September  29, 
1887,  and  at  the  same  time  Datton  executed  an 
agreement  with  them  by  which,  among  other 
things,  it  was  provided  "  that  in  case  said  flour- 
ing-mill,  to  be  erected  upon  said  lots,  should 
be  destroyed  by  Are  within  three  years,  and 
another  flouring  mill  of  like  kind  and  capacity 
is  not  erected  upon  said  lots  within  said  three 
years,  or  its  erection  begun  within  said  three 
years  and  completea  within  a  reasonable  time 
thereafter,  said  Dutton  shall  deed  back  said 
lots  to  said  Ayres  and  Co.;  ..."  or,  if  he 
was  uDHble  to  reconvey,  he  should  pay  Ayres 
&  Co.  $300  as  liquidated  damages.  These  are 
the  only  two  written  documents  in  connection 
with  the  transaction.    All  else  rests  in  parol. 

The  defendant,  Dutton,  erected  the  mill, 
according  to  the  terms  and  specilications,  and 
carried  on  the  business  for  about  two  years 
and  a  half.  The  investment  was  a  losing  one 
for  him,  and,  after  offering  to  sell  the  property 
to  other  parties,  who  are  complainants  in  this 
suit,  at  a  considerable  sacrifice,  he  sold  the 
machinery,  and  was  proceeding  to  remove  the 
same,  when  this  bill  was  filed,  and  he  was 
enjoined.  The  original  bill  set  up  a  bonus  of 
$2,500  paid  to  Dutton,  and  prayed  that  said 
sum,  with  interest  from  the  time  of  payment, 
be  decreed  to  be  paid  into  court  for  payment 
back  to  the  several  subscribers;  that  the  com- 
plainants Ayres  be  paid  the  sum  of  $300;  and 
that,  in  default  of  such  payments,  the  defend- 
ants be  enjoined  from  removing  the  mill.  Sub- 
sequently complainants  filed  an  amended  bill, 
in  which  their  prayer  for  specific  relief  was  to 
enjoin  the  removal  of  the  mill  and  its  machin- 
ery. There  was  also  a  general  prayer  for 
relief.  The  court  below  found  that  the  amounts 
subscribed  were  paid  upon  the  equitable  and 
implied  consideration  that  Dutton  should  erect 
the  mill  and  operate  it  with  ordinary  business 
skill,  and  fairly  attempt  to  make  the  same  a 
profitable  and  permanent  business;  that  it  was 
not  carefully  and  skillfully  conducted;  and 
that  it  was  inequitable  towards  the  subscribers 
to  remove  the  mill.  The  decree  was  for  a  lien 
upon  the  mill  and  machinery  for  the  amounts 
paid  by  complainants,  and  that  until  such  pay- 
ments be  made  defendants  be  enjoined  from 
removing  the  machinery.  There  was  no  ex- 
press stipulation,  either  verbal  or  written,  that 
Dutton  should  continue  the  business  for  any 
specified  time.  The  building  and  plant  were 
erected  by  Dutton,  as  agreed  upon,  at  an  ex- 
pense of  about  $10,500. 

1.  Complainants  have  failed  to  establish  a 
case  for  the  relief  asked.  Complainant  Camp- 
bell is  in  default  upon  his  subscription,  and 
makes  no  offer  to  pay  the  balance  due  from 
him.  The  bill  alleges  that  the  agreement  was 
for  a  bonus  of  $2,500;  that  this  amount  was 
subscribed  and  turned  over  to  Dutton,  and 
accepted  by  him  as  money.  It  is  now  con- 
ceded that  the  whole  $2,500  was  not  raised  nor 
subscribed.  It  is  neither  alleged  nor  proven 
that  Dutton  received  the  subscription  pledges 
as  a  fulfillment  of  the  agreement  on  the  part 
18  L.  R.  A. 


of  the  complainants  and  their  co-subscribers. 
The  demand  of  complainant)},  therefore,  is  in 
violation  of  the  universal  rule  that  they  wbo 
ask  equity  must  do  equity. 

2.  It  was  undoubtedly  contemplated  by  the 
subscribers,  and  by  Dutton,  that  the  business 
would  be  permanent,  as  the  plant  itself  was 
permanent  in  character.  It  was  undoubtedly 
also  contemplated  that  the  business  would  be 
successful.  ^Neither  party,  therefore,  thought 
of  making  any  provision  as  to  time.  No  bonus 
would  have  been  subscribed,  and  Mr.  Dutton 
would  not  have  expended  nearly  all  his  means, 
if  any  serious  doubt  of  the  success  of  the  enter- 
prise had  existed.  The  subscribers  to  the  bonus 
gave  no  guaranty.  It  was  a  common  venture, 
in  which  the  subscribers  staked  their  bonus  of 
$2,500,  and  Mr.  Dutton  the  balance,  about 
$8,000.  It  would  be  against  reason  and  com- 
mon sense,  under  these  circumstances,  to  imply 
an  agreement  on  the  part  of  Mr.  Dutton  u> 
continue  the  business  at  a  loss.  We  have  not 
before  us  the  case  of  a  successful  business 
under  like  conditions,  and  upon  such  a  case 
we  intimate  no  opinion.  It  remains,  therefore, 
to  determine,  from  the  record  presented  to  us. 
whether  defendant  Dutton  made  a  fair  and 
honest  effort  to  render  the  business  a  success, 
so  as  to  warrant  its  continuance.  The  busi- 
ness was  not  succes-sful;  and  the  court  below 
attributed  the  failure  to  want  of  care,  skill  and 
attention  on  the  part  of  Mr.  Dutton.  There  is 
no  charge  or  evidence  of  bad  faith  on  his  part. 
He  fully  complied  with  his  agreement  in  erect- 
ing the  mill.  He  had  more  at  stake  and  was 
more  deeply  interested  in  the  success  of  the 
enterprise  than  any  other  person.  The  chief 
complaint  against  him  is  that  certain  customers 
who  took  wheat  to  the  mill  did  not  receive 
good  fiour  in  return,  and  in  some  instancca 
received  short  weights^  and  that  in  conse 
quence  farmers  took  their  wheat  to  other  mills, 
or  sold  it  i  n  other  places.  Several  other  mills  of 
a  like  character  were  doing  business  not  fnr 
from  this  one.  Several  millers  testified  in  the 
case,  and  from  the  evidence  it  is  at  least  doubt- 
ful whether  the  complaints  against  Mr.  Duiton 
in  this  respect  were  more  common  than  against 
millers  generally.  Several  causes  operated 
against  Mr.  Dutton,  which  it  is  not  necessary 
to  enumerate.  I  think  the  evidence  cstablisljes 
the  fact  that  Mr.  Dutton  fully  complied  with 
his  agreement,  and  made  an  honest  and  faith- 
ful attempt  to  render  the  business  a  success. 
Having  done  this,  he  was  no  longer  compelled 
to  carry  on  the  business,  and  had  the  right  lo 
sell  and  remove  the  machinery. 

3.  It  follows  that  the  complainants  did  not 
by  their  subscriptions  obtain  a  lien  upon  the 
mill  plant.  There  was  no  express  provision 
for  a  lien,  and  none  can  be  implied  in  such  a 
case  as  this.  It  would  be  most  inequitable  to 
hold  that  Mr.  Dutton  took  all  the  risks,  and, 
in  the  event  of  failure,  must  pay  the  sub- 
scribers in  addition  to  the  large  loss  which  ha 
has  incurred. 

The  decree  of  the  court  belotc  is  referred,  and 
bill  dismissed,  with  the  costs  of  both  courts. 
The  other  Justices  concurred. 


1891. 
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David  MILLER,  Respt, 

V. 

Surah  F.  MEAD,  Impleaded,  etc.,  Appt. 

( N.Y ) 

The  insertion  in  a  ocmtraet  for  the  sale 
of  real  estate  of  a  clause  binding  the 
▼endee  to  erect  .certain  described 
building  on  it  within  a  specified  time  shows 
the  vendor's  consent  to  such  erection  so  as  to 
render  his  interest  in  the  propertv  liable  for  liens 
for  labor  and  material  furnished  for  them,  and 
its  effect  is  not  diminished  by  the  insertion  in  the 
contract  of  a  stipulation  that  mechanics'  liens 
shall  be  subsequent  to  those  of  the  vendor. 


(Octobers,  1801.) 

APPEAL  by  defendant  Mead  from  a  judg- 
ment of  the  General  Term  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  Special  Term  in  favor  of  plaintut 
in  an  action  brought  to  enforce  a  mechanics' 
lien.    Affirmed. 

Statement  by  FoUett,  Ch.  J.: 

May  25,  1887,  the  defendant  owned  in  fee 
land  in  the  City  of  New  York  extending  from 
127th  to  128th  Street,  and  bounded  on  the  east 
by  Madison  Avenue  and  on  the  west  by  a  line 
drawn  parallel  with  and  35  feet  west  of  the 
avenue.     On  the  date  mentioned  she  and  one 


NOTB.— JVeto  York  Mechanics^  lAen  Law  of  1886; 
legMative  intent. 

Theleerislative  intent,  as  disclosed  by  the  judicial 
interpretation  of  similar  precedinsr  Acts,  is  '*to 
enlarge  the  remedy  afforded  by  the  former  Acts 
on  the  same  subject."  Heckmann  v.  Pinlmey,  81 
N.  Y.  ae;  Hackett  v.  Badeau,  «3  N.  Y.  478;  Loonie 
V.  Hogan,  9  N.  Y.  440;  Knapp  v.  Brown,  45  N.  Y. 
207;  Stuyvesant  v.  Browning,  1  Jones  &  8. 204;  Mul- 
doon  V.  Pitt,  4  Daly,  104,  64  N.  Y.  289. 

The  principle  object  is  to  provide  security  for  a 
class  of  persons  whose  claims  gradually  accum- 
ulate from  day  to  day,  and  who  cannot  protect 
themselves  in  any  other  way.  As  the  lien  attaches 
from  the  outset  upon  the  land  as  well  as  upon  the 
improvements,  and  rests  alike  upon  both,  it  must 
be  held  to  remain  upon  the  land  after  the  improve- 
ments have  been  destroyed  or  removed.  Steigle- 
man  v.  McBride,  17  111.  801;  aark  v.  Parker,  68  Iowa, 
600. 

The  object  of  the  Legislature  was  not  arbitrarily 
to  give  a  personal  privilege  to  certain  persons  and 
refuse  it  to  others,  but  it  was  to  charge  the  fund 
or  property  which  was  not  by  the  common  law 
chargeable  with  the  debt.  Donaldson  v.  Wood,  22 
Wend.  307. 

The  lien  is  to  have  '*an  operation  somewhat  in 
the  nature  of  an  attachment  of  the  fund  in  the 
owner's  hands.''  Miller  v.  Moore,  1  E.  D.  Smith. 
741. 

The'  lien  is  akin  to  that  given  by  the  common 
law  to  artisans  upon  materials  in  their  possession 
for  labor  bestowed  on  them,  and  is  a  favored  lien 
both  in  law  and  equity.  2  Kent,  Com.  684;  Roberts 
y.  Fowler,  3  B.  D.  Smith,  682. 

The  Legislature  intended  altogether  to  discard  the 
requirements  of  **a  contract,  express  or  implied," 
on  the  part  of  the  owner  of  the  land,  and  to  en- 
large the  remedy  of  the  workman  or  furnisher  of 
materials  in  the  direction  of  all  cases  where  the 
owner  of  the  land  should  consent  to  the  work,  or 
at  all  events  instigate,  or  in  any  way  procure  it  to 
be  done  on  his  land.  Burkitt  v.  Harper,  79  N.  Y. 
273;  Otis  v.  Dodd,  24  Hun,  638;  Loonie  v.  Hogan,  9 
N.  Y.  435;  Riley  v.  Watson,  3  Hun,  570;  Reno  v. 
Pinder,  20  N.  Y.  301;  Pierson  v.  People,  18  Hun,  248; 
Eckhard  v.  Donohue,  9  Daly,  214. 

In  order  to  confirm  this  view  of  the  legislative 
intention,  and  to  ascertain  its  compass,  it  is  allowa- 
ble to  refer  to  contemporaneous  legislation,  al- 
though, not  precisely  in  pari  materia.  Chase  v. 
Lord,  6  Abb.  N.  C.  276. 

Judicial  con8tructi(m  of  the  Act. 

Under  a  very  recent  construction  placed  upon 
this  Act  by  the  New  York  Court  of  Appeals  itl  ap- 
13  L.  R.  A, 


pears  that  in  an  action  to  foreclose  the  lien  its 
beneficial  effects  cannot  be  defeated  by  thestipula- 
tion  as  against  one  not  in  privity  with  either  of  the 
parties  to  It,  and  who,  without  notice  of  the  stipula- 
tion, have  furnished  labor  or  materiaL  It  was 
further  held  that  the  contract  was  proof  of  de- 
fendant's consent  to  the  erection  of  the  building 
and  is  suflBcient  to  subject  the  owner's  interest  to 
aU  the  incidents  of  the  lien.  Miller  v.  Mead,  127  N. 
Y.644. 

The  Act  of  1885  recognizes  only  the  legal  owner- 
ship, as  contra-distinguished  from  the  equitable 
ownership.  Riley  v.  Watson,  8  Hun,  660;  Schmaltz 
V.  Mead,  23  N.  Y.  8.  R.  117;  NeUls  v.  Bellinger,  6 
Hun,  560;  Hackett  v.  Badeau,  68  N.  Y.  476;  Husted 
V.  Mathes,  77  N.  Y.  888. 

We  are  at  liberty  to  regard  the  Judicial  interpre- 
tation of  the  statutory  recitals  in  a  similar  preced- 
ing law  as  it  is  an  elementary  rule  of  interpretation 
that  where  an  Act  is  of  the  same  general  character 
as  the  former  Act,  and  is  In  furtherance  of  the 
same  general  policy,  it  is  subject  to  the  same  rules 
of  construction.  Tumipseed  v.  Schaefer,  76  Ga. 
109. 

Nature  and  scape  of  the  remedy. 

The  lien  of  mechanics  and  materialmen  on  build- 
ings and  the  land  upon  which  they  are  erected,  as 
security  for  the  amount  due  them  for  work  done 
and  materials  furnished,  is- the  ^'creation  of  stat- 
ute," and  was  unknown  either  at  common  law  or 
in  equity.  Phillips,  Mechanics'  Liens,  6  1,  citing 
£>avl8  V.  Farr,  13  Pa.  167;  McNiel  v.  Borland,  23  Gal. 
144;  Doellner  v.  Rogers,  16  Mo.  340;  Ayers  v.  Revere, 
25  N.  J.  L.  474;  Spencer  v.  Bamett,  86  N.  Y.  94; 
South  Fork  Canal  Co.  v.  Gordon,  73  U.  8. 6  Wall.  661, 
18  L.  ed.  894;  McCoy  v.  Quick,  30  Wis.  621. 

Statutes  governing  mechanics'  liens  are  reme- 
dial, and  must  be  liberally  construed.  Rogers  v. 
Omaha  Hotel  Co.  4  Neb.  59. 

This  proceeding  is  wholly  statutory,  and,  to  en- 
title a  claimant  to  its  benefits,  the  recitals  of  the 
enactment  must  be  closely  observed;  any  substan- 
tial failure  in  this  respect  will  avoid  the  lien  and 
the  court.has  no  power  or  authority  to  sustain  the 
proceeding,  as  a  compliance  with  the  requirements 
of  the  Statutells  necessary  to  confer  jurisdiction, 
and  when  that  is  omitted  in  any  essential  particu- 
lar, the  benefit  designed  by  the  Statute  cannot  be 
obtained.  Brown  v.  New  York,  6  Thomp.  &  C.  164; 
Van  Loon  v.  Lyons,  61  N.  Y.  22;  Burrows  v.  Ford,  6 
N.  Y.  176;  People  v.  Knowles,  47  N.  Y.  416. 

The  State  *  prescribes  the  conditions  under  which 
a  court  may  act;  those  conditions  cannot  be  dis- 
pensed with  by  litigants,  for  in  such  a  case  the  par- 
ticular  condition  or  status  of  the  defendant  is  made 
a  Jurisdictional  fact."  Davidsburgh  v.  Knicker- 
bocker L.  Ins.  Co.  90  N.  Y.  630. 
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HermaD  Gierke  entered  into  a  written  contract 
by  wbich  she  covenanted  to  sell,  and  be  to  pur- 
chase, the  premises  for  $70,000.  Gierke  also 
covenanted  to  complete,  on  or  before  October 
1,  1887,  six  dwelling-houses,  then  begun  on  the 
south  part  of  the  lands,  in  a  style  specified  in 
the  contract,  and  costing  at  least  |6,000  each. 
The  defendant  covenanted  to  advance  Gierke 
$21,000,  payable  by  installments  as  the  work 
progressed,  to  aid  in  the  erection  of  the  build- 
ings. It  was  mutually  covenanted  that  when 
the  houses  were  completed  the  defendant  would 
convey  the  laud  to  Gierke,  and  that  he,  con- 
currently therewith,  would  give  bis  bonds  to 
secure  the  payment  of  the  purchase  price,  $70,- 
000,  and  the  $21,000  to  be  advanced,  secured 
by  mortgages  on  the  premises.  The  contract 
contained  the  following  provision:     "And  it  is 


I  agreed  that,  should  any  mechanics'  lien  be  filed 
against  the  property  herein  described  during 
the  progress  of  said  buildings,  or  against  any 
part  theieof,  .  .  .  such  mechanics'  lien  .  .  . 
shall  be  subsequent  to  the  liens  and  claims  of 
the  party  of  the  first  part  (Sarah  P.  Mead),  but 
in  such  cases,  or  either  of  them,  it  is  agreed 
that  all  payments  or  advances  due  or  to  become 
due  under  this  contract  may,  at  the  option  of 
the  party  of  the  first  p&n  (Sarah  F.  Mead),  be 
withheld  until  such  lieu  or  liens  shall  be  re- 
moved and  discharged  of  record ;  or  said  party 
of  the  first  part  may,  at  her  option,  apply  such 
payments  or  advances  to  the  pavment  and  dis- 
charge thereof,  or  said  party  of  the  first  part 
(Sarah  F.  Mead)  may,  at  her  option,  in  the  case 
of  a  mechanics'  lien,  deposit  an  amount  suffi- 
cient to  cover  said  lien  or  liens,  or  give  security 


The  foundation  of  a  mechanloa*  lien  is  an  indebt- 
edness existinfir  upon  a  contract  by  the  person 
sougrht  to  be  charged.  Tiley  v.  Thousand  Island 
Hotel  Co.  9  Hud,  424;  Dixon  v.  LaFarge,  1  E.  D. 
Smith,  723;  Pendleburg  v.  Meade,  1  £.  D.  Smith,  728; 
Quinn  v.  New  York,  2  E.  D.  Smith,  558;  DeRonde  v. 
Olmsted,  47  How.  Pr.  176;  Knapp  v.  Brown,  46  N.  Y. 
207;  Gay  v.  Brown,  1  E.  D.  Smith,  726;  Broderick  v. 
PoiUon,  2  E.  D.  Smith.  654;  Walker  v.  Paine,  Id.  662; 
Meyers  v.  Bennett,  7  Daly,  471;  Muldoon  v.  Pitt,  54 
N.  Y.  289. 

Proceedings  and  judgment  under  the  Mechanics* 
Lien  Law  are  held  to  be  in  personam  and  not  in  rem. 
The  lien  of  the  judgment  upon  the  particular  prop- 
erty relates  back  to  the  time  the  work,  etc.,  began* 
but  is  in  other  respects  a  general  judgment.  An 
invariable  and  inseparable  quality,  etc.,  of  a  pro- 
ceeding in  rem  is  the  selsEure  of  the  thing,  e.  g.  seiz- 
ure under  an  attachment,'although  such  writs  issue 
agrainst  the  defendants  by  name.  Oapelle  v.  Baker, 
8  Houst.  (Del.)  344. 

Lien  governed  by  the  contnict  with  the  owner. 

A  party  furnishing  materials  or  doing  work,  re- 
lying upon  the  lien  given  by  statute  for  security, 
must  examine  the  contract  with  the  owner;  for  it 
is  only  to  the  extent  of  what  is  due  or  to  become 
.  due  upon  this  contract,  that  his  lien  can  attach. 
If  he  furnishes  the  material,  or  does  the  work  for  a 
sub-contractor,  in  like  reliance,  he  should  not  only 
examine  the  contract  with  the  owner,  but  also  that 
of  the  Bub-cpntractor;  for,  if  the  sub-contractor 
fails  to  perform  his  contract,  so  that  nothing  be- 
comes payable  thereon,  or  is  paid  in  full,  according 
to  its  terms,  in  case  of  performance,  there  can  be 
no  lien  within  the  principle  of  the  decisions  in  Car- 
man V.  Mclncrow,  13  N.  Y.  70;  Lumbard  v.  Syra- 
cuse, B.  &  N.  Y.  R.  Co.  65  N.  Y.  491:  Crane  v.  Genin, 
60  N.  Y.  127;  Hagan  v.  American  Baptist  Home  M. 
Soc.  14  Daly,  131. 

To  w/kit  the  lien  attaches. 

As  between  the  owner  and  mechanic,  everything 
put  into  and  forming  part  of  a  building,  or  ma- 
chinery for  manufacturing  purposes,  and  essential 
to  the  manufactory,  is  a  part  of  the  freehold;  as 
wheels  of  a  mill,  the  stones  and  even  the  bolting- 
cloth,  a  copper  kettle  or  boiler  in  a  brewing-house, 
when  proved  to  be  essential  to  the  brew-bouse,  are 
subject  to  the  Mechan ics^  Lien  Law.  G  ray  v.  Hold- 
ship,  17  Serg.  &  R.  413. 

So  is  a  cooking  range  (RelUy  v.  Hudson,  68  Mo. 
383);  and  a  cotton  gin  placed  in  a  gin-house,  Ewell, 
Fixtures,  296. 

So  the  engine  by  wbich  a  steam  saw-miU  is  pro- 
pelled is  part  of  the  building.  Morgan  v.  Arthurs, 
3  Watts.  140. 

Likewise  mUl-stones  (Wademan  v.  Thorp,  5  Watts, 
13  L.  R.  A. 


116),  and  machinery  put  up  for  a  mill,  fastened  by 
screws  and  bolts.    McGreary  v.  Osborne,  9  Cal.  119. 

Under  a  statute  that  "every  person  performing 
labor  upon,  or  furnishing  materials  to  be  used  in 
the  construction  of,  any  building,  shall  have  a  lien 
upon  the  same,"  mirror-frames  set  in  the  wall,  fas- 
tened by  hooks  and  screws,  so  they  can  be  removed^ 
but  designed  by  the  owner  to  be  permanent  and  to 
go  with  the  building  when  sold,  entitle  the  mechanic 
to  a  lien  on  the  building.  Ward  v.  Kilpatrick,  86 
N.  Y.  413;  Phillips,  Mechanics'  Liens,  2d  ed.  B  177. 

It  covers  anything  used  in  the  construction  of 
the  building.  Hazard  Powder  Co.  v.  Byrnes,  1Z 
Abb.  Pr.  469:  Henderson  v.  New  York,  92  TJ.  S.  288, 
28  L.  ed.  647:  Kent  v.  New  York  Cent.  R.  Co.  12  N 
Y.  631, 633;  Phillips,  Mechanics'  Liens,  f»  8,  48, 168. 

When  the  articles  furnished  are  in  fact  and  in  in- 
tention annexed  to  the  freehold,  so  as  to  become  a 
part  of  it,  and  would,  as  between  vendor  and  ven- 
dee pass  by  deed  of  the  premises  without  special 
enumeration,  the  materialman  has  performed 
labor  and  furnished  materials  used  in  altering  or 
repairing  a  building,  or  appurtenances  thereto,  for 
wbich  he  is  entitled  to  a  lien  under  the  statute. 
Ward  V.  Kllpatrick,  85  N.  Y.  418;  Voorhees  v.  Mo- 
Ginnis,  48  N.  Y.  278;  McRea  v.  Central  Nat  Bank  of 
Troy,  66  N.  Y.  489;  Laws  1886,  chap.  342. 

The  materials  furnished  may  become  so  affixed  to 
the  realty  as  to  entitle  the  party  furnishing  the 
same  to  file  a  mechanics*  lien.  Ombony  v.  Jones* 
19  N.  Y.  285;  McRea  v.  Central  Nat.  Bank  of  Troy» 
66  N.  Y.  489;  Dobschuetz  v.  HoUiday,  8211L  871;  Gaty 
V.  Casey,  15  DL  189,  191;  Grosz  v.  Jackson,  0  Daly, 
463. 

A  lien  lies  for  the  flagging  laid  on  the  sidewalk  io 
front  of  a  building.  McDermott  v.  Palmer,  8  N.  Y. 
}»7;  Moran  v.  Chase,  82  N.  Y.  846. 

Who  are  within  the  Act. 

The  several  Mechanics*  Lien  Acts  of  this  State 
unite  in  making  the  privilege  of  a  Hen  as  broad  as 
language  can  frame  it.  '*Every.  person**  says  the 
New  York  City  Act>  **Any  person,**  say  the  other 
Acts,  who  performs  laborer  fuioiishes  materia  Is  by 
the  "request**  (N.  Y.  City  Act),  ^^consent**  (Slate 
Act),  or  "permission**  (Kings  Co.  Act),  of  the  owner, 
may  have  a  lien.  Construing  this  language  strictly, 
there  is  no  limit  to  the  right  so  far  as  parties  are 
concerned.  Unfortunately  for  this  simple  con- 
struction, the  term  ''Any  person**  is  not  always 
construed  literally  (Freethy  v.  Freethy,  42  Barb. 
641).  It  only  covers  those  persons  whom  it  is  rea- 
sonable to  presume  the  Legislature  intended  to  be 
designated,  and  who  are  capable,  legally  and  phj^- 
cally,  of  coming  within  its  terms.  Kneeland,  Me- 
chanics' Liens,  2d  ed.  6  2. 

The  word  "contractors,**  as  used  in  the  Act,  is  to 
be  understood  to  embrace  all  who  employ  "labor- 
ers** in  the  construction  of  the  work,  whether  ther 
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UDder  the  Statute,  and  contest  the  same  at  the 
cost  and  expense  of  the  party  of  the  second 
part  (Herman  Gierke),  and  deduct  the  same 
from  said  payments  or  advances;  and  the  said 
party  of  the  first  part  (Sarah  F.  Mead)  expressly 
reserves  the  right  to  make  the  said  payments 
or  advances,  or  any  part  of  the  said  payments 
or  advances,  hefore  they,  or  either  of  them, 
may  be  due  and  payable,  or  out  of  the  order  in 
which  they,  or  either  of  them,  may  become 
due  and  payable."  June  U,  1887,  Gierke,  with 
the  assent  of  Sarah  F.  Mead,  assigned  the  con- 
tract to  Edward  Grippentrog.  On  the  20th  of 
June,  1887,  David  Miller  (the  plaintiff),  and 
Grippentrog  entered  into  a  written  contract  by 
which  Miller  contracted  to  furnish  stone  for 
the  completion  of  the  buildings  for  $9,060,  un- 
der which,  prior  to  January  24, 1888,  the  plain- 


tiff furnished  stone  of  the  value  of  $1,500;  and, 
the  price  thereof  not  being  paid,  a  lien  was  filed 
on  the  24th  of  January,  1888,  pursuant  to  chap- 
ter 342  of  the  Laws  of  1885,  to  foreclose  which 
this  action  was  brought.  Upon  the  trial  the 
court  found  that  the  plaintiff  had  furnished 
under  the  contract  stone  used  in  the  buildings 
of  the  value  of  $1,500,  which  was  adjudged  to 
be  due,  and  a  judgment  was  entered  foreclosing 
the  lien,  with  costs;  from  which  the  defendant 
appealed  to  the  general  term,  where  it  was  af- 
firmed, and  thereupon  the  defendant  appealed 
to  this  court. 

Mr,  E.  N.  Tail  for  appellant. 
Mr.    William    E.   Stewart,    with    Mr. 
James  T.  Hoyt,  for  respondent: 
It  was  the  design  of  the  Statute  to  charge 


be  orlflrlnal  or  sub-contraotors.  So,  too,  the  word 
"laborers,"  in  oontra-dlstinctlon  to  the  word  "con- 
tractors," is  intended  to  hiclude  such  persons  as* 
upon  the  employment  of  contractors  actually  en- 
frage  in  the  construction  of  the  work.  Warner  v. 
Hudson  River  R.  Co.  6  How.  Pr.  454. 

An  architect  has  been  held  to  come  within  the  pro- 
tection of  the  statute  and  bis  work  is  as  much  enti- 
tled to  the  designation  of  labor  and  services  as  tnat 
of  carpenters,  masons  or  plumbers.  Kni^rht  v.  Nor. 
ris,  18  Minn.  473-476;  Bank  of  Pennsylvania  v.  Gries, 
as  Pa.  423-426;  Mutual  Ben.  L.  Ins.  Co.  v.  Rowand,  26 
N.  J.  Eq.  389, 397;  Conant  v.  Van8chaick,  24  Barb.  87; 
Hovey  v.  Tenbroeck,  3  Robt.  316;  Vincent  v.  Bam- 
f  ord,  12  Abb.  Pr.  N.  S.  262,  Jones  &  8. 506, 610;  Coffin  v. 
Reynolds,  37  N.  T.  640-642:  Ericsson  v.  Brown,  38 
Barb.390;  1  Domat,  Civ.  Law,by  Strahan,  M 1736, 1744; 
Aikin  V.  Wasson,  34  N.  Y.  482;  Richardson  v.  Aben- 
drotb,  43  Barb.  162,  298,  299;  Gurney  v.  Atlantic  &  G. 
W.  R.  Co.  68  N.  Y.  868,  367, 371:  Williamson  v.  Wads- 
worth,  49  Barb.  294;  Mulligran  v.  Mulligan,  18  La. 
Ann.  20-22;  Capron  v.  Strout,  11  Nev.  304,  810. 

Labor  upon  a  building  and  materials  used  in  its 
construction  are  the  test  of  the  lienor's  right.  In 
other  words,  the  work  and  tbe  materials,  both  in 
fact  and  in  intention,  must  have  become  part  and 
parcel  of  the  building  itself.  Ward  v.  Kilpatrick, 
86  N.  Y.  413. 

The  law  is  solicitous  for  all  parties  who  are  with- 
in the  Act  and  where  a  right  of  Hen  has  been  cre- 
ated and  no  express  waiver  of  this  right  is  shown, 
the  law  is  reluctant  to  imply  a  waiver  of  that  right. 
Payne  v.  Wilson,  74  N.  Y.  848. 

Sttft-contracfor  or  maJUrialman. 

In  order  to  entitle  a  sub-contractor  or  material- 
man to  a  Judgment  against  the  owner,  be  must 
show  either  that  at  the  time  of  tbe  creation  of  the 
Hen,  by  tbe  filing  of  the  notice,  a  debt  was  actually 
owing  from  the  owner  to  the  contractor,  or  else 
that  the  same  subsequently  became  due  and  owing. 
Smith  V.  Coe,  2  Hilt.  365;  Ferguson  v.  Burk.  4  B.  D. 
Smith,  760;  Lynch  v.  Cashman,  3  E.  D.  Smith,  660; 
Sullivan  v.  Brewster,  1  E.  D.  Smith,  68?.  See  also 
Schneider  v.  Hobein,  41  How.  Pr.  232. 

A  sub-contractor  or  materialman  can  acquire  a 
lien  to  the  extent  of  the  sum  due  from  the  owner 
to  the  contractor  at  the  time  of  tiling  the  Hen. 
Gibson  v.  Lenane,  94  N.  Y.  183. 

It  is  not  the  duty  of  the  contractor  to  hunt  up 
everyone  who  may  have  worked  for  or  furnished 
materials  to  a  sub-contractor,  and  ascertain  wheth- 
er they  have  been  paid,  but  it  is  the  duty  of  such 
persons  to  give  the  contractor  the  notice  required 
by  law  in  order  to  bind  him.  French  v.  Bauer,  32 
N.  Y.  S.  R.  326. 

Upon  proof  of  tbe  indebtedness  and  of  the  facts 
as  to  flHng  the  notice,  the  question  as  to  tbe  llabiU- 
Ig  L.  R  A. 


ty  of  the  owner  becomes  a  question  of  law.  Smith 
V.  Coe,  29  N.  Y.  666.  See  note  to  Schroeder  v.  Gal- 
land  (Pa.)  7  L.  R.  A.  711. 

Term  ''otwier"  deHned. 

The  word  **owner,"  in  statutes  relating  to  me- 
chanics* liens,  is  construed  to  mean  the  owner  of 
tbe  legal  title,  the  vendor  before  the  actual  con- 
veyance of  the  land,  and  not  the  vendee  under  a 
contract  for  conveyance.  Thaxter  v.  Williams,  U 
Pick.  49;  Lamb  v.  Cannon,  88  N.  J.  L.  362;  Metcalf 
V.  Hunnewell,  1  Gray,  297;  Hayes  v.  Fessenden,  106 
Mass.  228;  Guy  v.  Carriere,  6  Cal.  511;  Johnson  v. 
Pike,  36  Me.  291;  Steinmetz  v.  Boudinot,  3  Serg.  & 
R.&41. 

Consent  of  owner  sufflcient. 

However  manifested,  the  consent  of  the  owner  to 
the  erection  of  the  house  is  sufficient  to  give  per- 
sons furnishing  labor  or  materials  a  mechanics* 
Hen.  Husted  v.  Mathes,  77  N.  Y.  388;  Nellis  v.  Bell- 
inger, 6  Hun,  660. 

Consent  impUes  a  degree  of  superiority,  at  least 
tbe  power  of  preventing;  it  impUes  not  merely  that 
a  person  accedes  to,  but  authorizes,  an  act.  Crabbers 
Synonyms;  Ottiwell  v.  Watkins,  15  Daly,  308. 

It  is  synonymous  with  ^'permission."  Hackett  v. 
Badeau,63N.  Y.476. 

Such  consent  may  be  impUed  by  the  acts  and 
declarations  of  the  owner,  and  such  implied  consent 
is  operative  to  tbe  same  extent  as  if  he  contracted 
dhrectiy  for  the  improvements.  Otis  v.  Dodd,  90  N. 
Y.  336.    See  Ross  v.  Simon,  30  N.  Y.  S:  R.  545. 

The  knowledge  and  approbation  of  the  work  by 
the  owner  are  sufficient  to  subject  her  interest  in  the 
land  to  the  operation  of  the  lien.  HeUwig  v.  Blu- 
menberg,  28  N.  Y.  S.  R.  76. 

There  is  an  implied  consent  of  tbe  owner  to  fur- 
nish necessary  labor  and  materials  where  be  leases 
the  land  and  agrees  that  his  tenant  may  make  im- 
provements thereon,  which  are  to  become  his  prop- 
erty at  the  end  of  the  term.  Burkitt  v.  Harper,  79 
N.  Y.  273. 

But  under  a  prior  Statute  (Act  of  1875),  it  was 
held  that  where  the  owner,  during  the  running  of 
the  lease,  approved  of  certain  improvements  made 
by  the  lessee,  he  did  not  thereby  subject  his  Interest 
to  a  Hen  therefor  on  the  ground  of  consent.  Jones 
V.  Manning,  25  N.  Y.  8.  R.  7a.  See  Craig  v.  Swiner- 
ton,  8  Hun,  144. 

Where  the  owner  contracted  with  a  building 
company  to  erect  a  building,  and  the  company  or- 
dered certain  equipments,  and  the  owner,  with  the 
company^s  consent,  ordered  larger  and  more  ex- 
pensive equipments  as  a  substitute  on  his  own 
responsibiHty,  his  interest  was  subjected  to  a  lien 
therefor.  Richardson  &  B.  Co.  v.  Reid,  3  N.  Y. 
Supp.  224. 

The  knowledge  of  a  married  woman  that  im- 
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the  land  with  debts  contracted  in  improving  it, 
in  case  the  owner  consented  to  or  permitted 
the  work  to  be  done,  although  under  a  contract 
made  with, the  vendee. 

Hollin  V.  Gross,  45  N.  Y.  766;  Burkitt  v. 
Harp&r,  79  N.  Y.  378;  Otis  v.  Bodd,  90  N.  Y. 
836. 

Where  an  owner  of  land  agrees  to  sell  it, 
and  advances  money  with  which  to  build  upon 
the  premises  sold,  and  after  completion  of  the 
hou&es  the  builder  is  to  secure  the  purchase 
price  and  the  advances  by  mortgages,  the  per- 
son who  agrees  to  purchase  builds  by  permis- 
sion of  the  owner  {uart  v.  Wheeler ,  1  Tbomp. 
&  C.  408),  and  the  property  is  charged  with  a 
lien  until  the  deed  is  actually  delivered  without 
regard  to  the  terms  of  the  contract  of  pur- 
chase. 

provements  are  being  made  on  her  lands  by  her 
husband,  where  she  interpoees  no  obJecUon,  is  an 
implied  consent  to  their  construction.  Husted  v* 
Mnthee,  77  N.  Y.  889. 

Litn  not  asrtondbU. 

A  mere  inchoate  riffbt  to  a  mechanics'  lien  is  not 
assignable.  Such  lien  passes  with  an  alignment  of 
tho  debt  only  where  it  has  been  perfected  under  the 
Statute.    Ghoodman  v.  Pence,  21  Neb.  459. 

A  contractor  cannot  at  any  time  during  the  pro- 
gress of  the  work  assign  all  bis  claim  to  a  third 
party,  so  as  to  deprive  the  sub-contractor  of  all  the 
benefits  afforded  him  by  the  Statute.  Bourget  v. 
Donaldson,  83  Mich.  478. 

The  lien  under  statutes  of  this  character  is,  in 
general,  a  personal  right  given  to  the  mechanic 
materialman  and  laborer,  for  his  own  protection, 
and  the  right  to  create  it  cannot  be  assigned  or 
transferred  to  another  (Daubigay  v.  Duval,  5  T. 
K.  604;  Caldwell  v.  Lawrence,  10  Wis.  838;  Pearsons 
V.  Tinoker,  86  Me.  884),  imless  the  assignment  is 
made  for  the  benefit  of  the  assignor,  and  to  be  held 
as  his  agent,  so  that  the  lien  may  be  preserved. 
Urquhart  v.  Mclver,  4  Johns.  lOS;  McCk>mbie  v. 
Davies,  7  East,  5.  See  note  to  Farmers  Loan  &  T. 
Co.  V.  Canada  &  St  L.  R.  Co.  (Tnd.)  U  L.  R.  A.  740. 

But  after  the  lien  has  been  filed  by  the  original 
creditor,  or  if  the  assignee  files  It  in  the  name  of 
the  assignor,  or  if  the  assignment  is  made  for  the 
benefit  of  the  assignor,  tho  assignee  may  after- 
wards foreclose  it,  either  in  his  own  name  as  as- 
signee, or  in  the  name  of  the  assignor  as  his  agent. 
Hullahan  v.  Herbert,  11  Abb.  Pr.  N.  S.  3S8;  Rollin  v. 
Cross,  46  N.  Y.  766;  Palmer  v.  Merrill,  6  Cush.  288. 

Notice  to  be  Itted, 

While  conceding  that  this  statute  gives  a  rem- 
edy, and  is  to  be  liberally  and  beneficially  construed, 
it  does  not  follow  that  a  construction  can  be  ad- 
mitted under  that  rule  which  will  impose  a  lien, 
unless  the  terms  of  the  Statute  have  been  complied 
with  by  filing  the  notice  within  the  prescribed 
period.    Spencer  v.  Bamett,  36  N.  Y.  94. 

One  entitled  to  a  mechanics^  lien,  until  he  files  his 
notice,  has  no  greater  equities  than  other  general 
creditors,  and  is  affected  by  all  equities  existing  at 
that  time  in  favor  of  those  dealing  with  his  debtor. 
His  lien  attaches  only  to  the  estate  and  interest  of 
the  debtor  as  it  then  ezista  His  lien  is  subject  to  a 
prior  equitable  lien  although  he  fhad  no  notice  of 
it.    Payne  v.  Wilson,  74  N.  Y.  848. 

The  notice  should  state,  among  other  things,  the 
**  situation  of  the  building  by  its  street  and  num- 
ber, if  the  number.be  known."  Duffy  v.  McManus, 
8  E.  D.  Smith,  657. 

That  the  owner  of  the  soil  had  personal  or  actual 
knowledge  that  the  work  was  being  done  need  not 
be  stated  in  the  notice  of  a  mechanics*  lien.    Jewell 
V.  McKay,  88  Cal.  144. 
18  L.  R.  A. 


Qates  V.  Whitcomb,  4  Hun,  137.  See  NeUis 
V.  BeUinger,  6  Hun,  560;  Husted  v.  Mathes,  77 
N.  Y.  388;  Rilep  v.  Watson,  8  Hun,  569;  Back 
eti  V.  Badeau,  68  I^.  T.  476;  SehmaUz  v.  Mead, 
28  N.  Y.  S.  R.  117. 

FoUett,  Ch.J,,  delivered  the  opinion  of  the 
court: 

It  is  provided  by  chapter  842  of  the  Laws  of 
1885  (the  General  Mechanics'  Lien  Law  of  this 
State),  as  follows:  ''Section  1.  Any  person 
.  .  .  who  shall  hereafter  perforin  any  labor  or 
service,  or  furnish  any  materials  which  have 
been  used,  or  which  are  to  be  used,  in  erecting, 
altering,  or  repairing  any  house,  .  .  .  with  the 
consent  of  the  owner,  as  hereinafter  defined, 
or  his  agent,  or  any  contractor  or  subcontrac- 
tor, or  any  other  person  contracting  with  such 


If  enough  appears  in  the  description  of  the  prop- 
erty in  the  notice  filed  to  enable  a  party  familiar 
with  the  locality  to  identify  the  premises  sought  to 
be  described  with  a  reasonable  degree  of  oertainty, 
the  description  will  be  held  sufficient.  Scholes  t. 
Hughes,  77  Tex.  4S2 :  Northwestern  Cement  A  C 
Pav.  Co.  V.  Norwegian  D.  K  L.  A.  Sem.  43  Minn. 
449:  Brown  v.  Wright,  85  Mo.  App.  54;  Duffy  v.  Mc- 
Manus, supra. 

The  notice  of  a  mechanics*  lien  need  not  state  In 
so  many  words  that  the  lien  is  claimed  against  the 
persons  named;  but  if  the  names  are  given,  and  the 
facts  subjecting  their  interest  to  the  lien  are  stated, 
the  statute  is  satisfied.  Ross  v.  Simon,  80  N.  Y.  8. 
R.646. 

The  lien  which  a  contractor  acquires  by  filing  a 
notice  with  the  county  clerk  attaches  only  to  the 
legal  right,  title  and  interest  of  the  owner,  then 
existing.  If,  previous  to  the  filing  of  such  notice* 
the  owner  has  parted  with  his  interest  in  the  prop- 
erty, no  lien  is  acquired.    Ernst  v.  Reed,  49  Barb.  38f7. 

Under  a  statute  requiring  the  verification  of  a 
notice  of  mechanics*  lien  to  be  that  the  statements 
therein  are  true  to  the  knowledge  or  information 
and  belief  of  the  person  making  it,  a  verification 
stating  that  such  statements  are  true  to  his  knowl- 
edge, information  and  belief  is  sufficient.  Kealey 
V.  Murray,  15  N.  Y.  Supp.  403. 

The  New  York  Lien  Law  of  186S,  chap.  478,  appli- 
cable to  Kings  County,  which  does  not  require 
verification  of  notice  of  lien,  is  not  repealed  by  N. 
Y.  Laws  1880,  chap.  486,  for  cities  of  the  8tate  gen- 
erally, requiring  such  verification.  Graf  v.  Cun- 
ningham, 12  Cent.  Rep.  308, 109  N.  Y.  389. 

The  filing  of  the  notice  within  the  period  of 
statutory  limitation  is  absolutely  necessary,  and 
without  it  the  claim  is  totally  void.  Hubbell  v. 
Schreyer,  14  Abb.  Pr.  N.  S.  284;  Donaldson  v.  0*Gon- 
nor,  1  E.  D.  Smith,  695;  Tlley  v.  Thousand  Island 
Hotel  Co.  9  Hun,  424;  Scott  v.  Cook,  8  Mo.  App.  198. 
Duffy  V.  Baker,  17  Abb.  N.  C.  367;  Spencer  v.  fiarl 
nett,  86  N.  Y.  94;  Lutz  v.  Ey,  3  E.  D.  Smith,  fSSSl. 
Gates  V.  Buddensick.  6  Abb.  N.  C.  367;  Danzlger  v* 
Rimonson,  21  Jones  &  8.  158;  Barrows  v.  Knight,  55* 
Cal.  156;  Dart  v.  Fitch,  23  Hun,  361. 

The  lien  is  fatally  defective  in  falling  to  state 
whether  all  the  work  for  which  it  was  filed  was  ac- 
tually performed  or  furnished.  Luscher  v.  Morris, 
18  Abb.  N.  C.  67. 

A  certified  copy  of  the  notice  of  lien  filed,  as  here, 
in  provided,  shall  be  entitled  to  be  read  in  evidence 
with  the  same  force  and  effect  as  if  the  original 
were  pro\ided,  and  such  copy  shall  bo  prima  facie 
evidence  of  the  execution  and  filing  of  the  original. 
Laws  1885,  chap.  342,  9  8. 

Proof  of  notice. 

The  essential  facts,  and  the  burden  of  proof,  de- 
pend upon  the  statute.    The  notice  of  lien  is  not 
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©wDer,  to  erect,  alter,  or  improve,  as  aforesaid, 
within  any  of  the  cities  or  counties  of  this  State, 
may  .  .  .  have  a  lien  for  the  principal  and  in- 
terest of  the  price  and  value  of  such  .  .  .  ma- 
terial upon  such  house  .  .  .  and  upon  the  lot 
.  .  .  upon  which  the  same  may  stand  or  be  in- 
tended to  stand,  to  the  extent  of  the  right,  title, 
and  interest  at  that  time  existing  of  such  own- 
er, whether  owner  in  fee  or  of  a  less  estate,  .  .  . 
or  of  the  owner  of  any  right,  title,  or  interest 
in  such  estate,  which  may  be  sold  under  an  ex- 
ecution. .  .  .  In  cases  in  which  the  owner  has 
made  an  agreement  to  sell  and  convey  the 
premises  to  the  contractor  or  other  person,  such 
owner  shall  be  deemed  to  be  the  owner,  within 
the  intent  and  meaning  of  this  Act,  until  the 
deed  has  been  actually  delivered  and  recorded 
conveying  said  premises  pursuant  to  such  agree- 


ment." Section  5.  The  parts  of  the  Statute 
above  quoted  have  been  recently  construed  by 
the  court  of  appeals  in  ikhmnlz  v.  Mead,  12*5 
N.  Y.  188,  which  affirms  4  N.  Y.  Supp.  614, 
the  facts  of  which  were  as  follows:  The  de- 
fendant, the  owner  in  fee  of  the  land  involved 
in  the  case  at  bar,  contracted  in  ^November, 
1885,  to  sell  and  convey  it  to  George  Euhn  for 
an  agreed  price,  and  to  advance  to  the  vendee 
a  certain  sum  in  installments  to  enable  him  to 
erect  buildings  of  a  kind  agreed  to  thereon. 
The  vendor  covenanted  that  when  the  build- 
ings were  completed  he  would  convey  the  land, 
and  take  the  grantee's  bond,  secured  by  amort- 
gage  on  the  land,  for  the  payment  of  the  pur- 
chase price,  and  the  sum  to  be  advanced  for 
building  purposes.  Under  this  contract,  the 
vendee  entered  into  possession,  and  began  the 


proved  by  the  county  clerk's  certified  copy  (Samp- 
son V.  Butralo,  N.  Y.  &  P.  R.  Co.  4  Thomp.  &  C.  flOO); 
but  his  certificate  proves  tbe  fllinff.  Mortgagees 
and  others  acquiringr  interest  in  property  afirainst 
which  the  lien  is  claimed  have  a  right  to  call  for 
strict  proof  of  all  that  is  essential  to  the  creation  of 
the  lien,  and  this  includes  proof  ot  the  commence- 
ment of  the  work,  of  its  character,  and  of  its  com- 
pletion. Davis  v.  Alvord,  94  U.  S.  545.  647, 24  L.  ed. 
283. 384:  Abbott.  Tr.  £v.  chap.  56. 

Perfofrmaixce  as  a  eondillon  pretedetit. 

In  a  building  contract  whero  performance  is 
made  a  condition  of  payment,  performance  must 
be  shown  to  entitle  a  party  to  recover.  Smith  y. 
Brady,  17  N.  Y.  173.  and  cases  cited. 

But  when  the  builder  has  in  good  faith  intended 
to  and  has  substantially  complied  with  the  contract, 
although  there  may  be  slight  detects  caused  by  in- 
advertence or  unintentional  omissions,  he  may 
recover  the  contract  price,  lees  the  damage  on 
account  of  such  defects.  Johnson  v.  DePeyster,  50 
N.  Y.fl66;  Glacius  v.  Black.  50  N.  Y.  146. 

Literal  performance  iu  every  detail,  according  to 
the  specifications,  is  not  required  in  building  con- 
tracts. Substantial  performance  is  sufficient  to 
sustain  the  lien.  Sinclair  v.  Tullmadge,  35  Barb. 
OO-J:  Smith  v.  Gugerty,  4  Barb.  614;  Smith  v.  Brady, 
17  N.  Y.  173;  CJolwell  v.  Lawrence,  24  How.  Pr.  324; 
Thomas  v.  Fleury,  26  N.  Y.  38. 

Where  the  evidence  shows  an  abandonment  of 
tbe  contract  by  the  defendant,  plaintiff  is  not 
required  to  prove  a  legal  excuse  for  nonperform- 
ance on  his  part  in  order  to  recover  on  a  quantum 
meruit;  and  where  the  time  agreed  upon  for  per- 
formance has  been  waived,  plaintiff  need  not 
notify  defendant  of  his  intention  to  foreclose  and 
demand  specific  performance  of  the  contract  reci- 
tals within  a  reasonable  time.  Powers  v.  Hogan,  67 
How.  Pr.  255. 

In  an  action  for  labor  and  material  under  a  con- 
tract it  is  sufficient  to  show  substantial  perform- 
ance; but  where  a  defect  in  the  performance  exists 
the  defendant  may  counterclaim  and  prove  what 
damage  he  has  sustained  by  reason  of  the  defect. 
Phillip  V.  Gallant,  62  N.  Y.  256;  Johnson  v.  DePeys- 
ter, 50  N.  Y.  666;  Vanderbilt  v.  Eagle  Iron  Works, 
26  Wend.  665. 

Ef  the  contractor  has  been  induced  by  the  owner 
to  omit  performance  within  the  time  limited,  he 
would  be  required  to  complete  the  contract  with 
due  diligrence.  Sinclair  v.  Tallmadge,  'SR  Barb.  602, 
607;  Wallman  v.  Society  of  Ck)ncord,  46  N.  Y.  485 ; 
Green  v.  Haines,  1  Hilt,  254;  Reed  v.  Brooklyn 
Board  of  Education,  3  Keyes,  105 ;  Leslie  v.  Knick- 
erbocker L.  Ins.  Co.  63  N.  Y.  27;  Buff  v.  Rinaldo,  56 
N.  Y.  664. 

There  must  be  no  willful  or  intentional  depart- 
ure, and  the  defects  must  not  pervade  the  whole, 
13  L.  K.  A. 


or  be  so  essential  as  that  the  object  which  the  par- 
ties intended   to  accomplish,  to  have  a  specified  , 
amount  of  work  performed  in  a  particular  man- 
ner, is  not  accomplished.  Sinclair  v.  Tallmadge,  85 
Barb.  602. 

This  is  a  question^of ..fact,  and  from  the  nature  of 
the  question  it  must  be  so.  Phillip  v.  Gallant,  62  N. 
Y.266. 

But  if  it  ap^ars  that  there  were  departures  by 
mutual  consent  from  the  original  plan,  and,  fur- 
thermore, that  after  the  time  prescribed  by  the 
contract  had  expired  the  defendant  Clark  notified 
plaintiffs  to  go  on  and  complete,  uader  compe- 
tent authorities  either  of  these  circumstances 
would  operate  as  a  waiver  of  the  tlme^conditioned  in 
the  contract.  It  has  also  been  directly  held  that  in 
a  contract  of  this  character  a  provision  that  the 
work  shall  be  completed  by  a  certain  date,  and  paid 
for  upon  completion,  does  make  time  of  the  es- 
sence of  the  contract,  and  that,  if  tbe  builder  pro- 
ceeds afterwards  with  the  assent  of  the  other  party, 
he  may  recover  at  the  contract  price.  Dillon  v. 
Masterton,  7  Jones  &  S.  133. 

Priority  of  liens. 

The  priority  as  between  mechanics^  liens  and 
mortgages  is  largely  controlled  by  statutory  enact- 
ment in  the  different  States.  Cheshire  Provident 
Inst.  V.  Stone,  52  N.  H.  365;  Chadbourn  v.  Williams, 
71 N.  C.  450;  Brooks  v.  Burlington  &  S.  W.  R.  Co. 
101  U.  8.  448,  25  L.  ed.  1057;  Cal.  Code  Civ.  Proc 
6 1186;  Shepardson  v.  Johnson,  60  Iowa,  239;  Mass. 
Gen.  Stat.  chap.  130:  Mellor  v.  Valentine,  3  Colo. 
258;  Davis  v.  Bilsland,  85  U.  S.  18  Wall.  669,  21  L.  ed. 
969. 

The  first  mortgage  given  in  good  faith  and  duly 
recorded  is  prior,  superior  and  paramount  to  a 
mechanics^  lien  ^subsequently  filed.  Coe  v.  New 
Jersey  M.  R.  Co.  31  N.  J.  Bq.  127, 128;  West  v.  Klotz, 
37  Ohio  St.  420;  2  Wood.  Railway  Law,  292 ;  Choteau 
V.  Thompson,  2  Ohio  St.  114. 

It  is  the  law  of  Ohio  that  a  mortgage  takes  effect 
from  the  date  it  is  duly  filed  for  record,  and  this 
fact  controls  ita  priority.  Kling  v.  Ballentine,  40 
Ohio  St.  391;  Bloom  v.  Xoggle,  4  0hio  St.  52;  Ber- 
caw  V.  Cockerill,  20  Ohio  St.  163. 

In  some  States  the  lien  attaches  from  the  com- 
mencement of  the  work,  although  the  particular 
work  for  which  the  lien  is  claimed  was  done  afttM- 
the  execution  of  the  mortgage.  Hall  v.  Hinckley, 
82  Wis.  362;  Neilson  v.  Iowa  Eastern  K.  Co.  44  lown, 
71 ;  Davis  v.  Alvord,  94  U.  S.  545.  24  L.  ed.  283;  DuboiF 
V.  Wilson,  21  Mo.  214;  Meyer  v.  Delaware  R.  Const 
Co.  100  U..  S.  457,  25  L.  ed.  593 ;  Brooks  v.  Lester,  3 
Md.66. 

To  allow  the  vested  rights  of  thinl  persons,  not 

parties  or  privies  to  a  contract,  to  be  prejudiced  by 

Its  terms  would  be  destructive  of  the  rights  of 

property  (Brown  v.  Morison,  5  Ark.  217)  and  en- 
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erectioD  of  the  buildings,  but  soon  failed,  and 
abandoned  his  purchase.  The  vendor  had  per- 
formed her  part  of  the  contract,  and  no  ad- 
vances vrere  due  from  her  when  the  lien  for 
materials  furnished  the  vendee  was  filed  or 
foreclosed .  The  vendor  defended  the  action  to 
foreclose  the  lien  on  the  grounds  (1)  that  the 


contract  of  sale  and  for  the  erection  of  build- 
ings was  not  sufScient  evidence  of  the  owner^s 
(vendor's)  consent,  within  the  statutory  mean- 
ing of  *'the  consent  of  the  owner"  that  the 
buildings  be  erected;  (2)  that  only  the  interest 
of  Qeorge  Kuhn,  vendee  and  contractor  could 
be  subjected  to  lien;  (8)  that  the  lien  could  at- 


tirely  at  variance  with  the  office  of  a  lien,  which  is 
not  to  create  an  estate,  or  in  the  sllflrhtest  degree 
afreet  or  interfere  with  prior  incumbrances.  Its 
true  function  is  to  prevent  subsequent  alienations 
and  incumbrances,  except  in  subordination  to 
itself.  Watkins  v.  Wassell,  15  Ark.  73;  Hpence  v. 
Btter,  8  Ark.  60. 

To  determine,  therefore,  priority  among  differ- 
ent lien -holders,  it  is  only  necessary  to  decide  who 
has  the  tlrst  right  or  licD,  unlesslit  has  been  dis- 
placed by  some  act  of  the  party  holding  it,  which 
shall  postpone  him  to  subsequent  claimants.  Par- 
ker V.  Kelly,  10  Smedes  &  M.  184;  Weller  v.  McNabb, 
4  Sneed,  422;  Twelves  v.  Williams,  3  Whart.  485. 

This  may  be  either  by  agreement  of  parties,  or 
fraud  in  its  creation.  Phillips,  Mechanics^  Liens, 
2d  ed.  (  285. 

The  principle  may  be  regarded  as  establl6bed,that 
an  equitable  mortgage  duly  created  before  the 
filing  of  a  mechanics'  Hen  has  priority  over  it.  Cox 
V.  Broderick,  4  E.  D.  Smith,  721;  Sinclair  v.  Fitch,  3 
E.  D.  Smith,  077  ;  Noyes  v.  Burton,  29  Barb.  690 ; 
Qulmby  v.  Sloan,  2  E.  D.  Smith.  604:  CYonk  v. 
Whittaker,  Id.  647;  Lohretter  v.  Koffman,  1  E.  D. 
Smith,  664;  Chamt)erlain  v.  O*0onnor,  Id.  666;  Kay. 
lor  V.  O'Connor,  Id.  672;  McAuley  v.  Mildrum,  1 
Daly,  a06 ;  Bailey  v.  Johnson,  Id.  61;  Ernst  v.  Reed, 
49  Barb.  387. 

A  mortgage  duly  executed  and  recorded  holds 
superior  equities  to  that  of  a  mechanics'  Hen,  and 
the  latter  will  attach  only  to  the  equity  of  redemp- 
tion. Bayne  v.  Wilson,  11  Hun,  306, 74  N.  Y.  355 ; 
Munger  v.  Curtis,  42  Hun,  466. 

Summarizing  the  principles  which  underlie  this 
subject  of  priority,  it  may  be  said  that  if  the  prem- 
ises are  already  incumbered  by  a  mortgage  to  a 
bona  fide  incumbrancer,  the  claim  of  the  mechanic 
is  subordinate  to  that  of  the  mortgagee;  and  this  is 
a  well-recognized  law  governing  the  subject.  Mun- 
ger V.  Curtis,  42  Hun,  465. 

Mechanics'  lien  on  lands  of  married  women.  See 
note  to  Esterbrook  v.  Riley  (Iowa)  10  L.  R.  A.  33. 

Lien  created  by  consent  of  owner.    Ihid, 

Materials  must  be  furnished  with  knowledge  of 
the  wife,  to  bind  her.    ibid. 

Insuch  case  the  husband's  agency  is  a  question 
of  fact,  and  he  may  be  called  as  a  witness  to  con- 
trovert his  alleged  agency.  Robe  v.  Heae,  118  N. 
Y.  688. 

It  has  been  held  that  where  the  contract  for  the 
improvements  was  made  expressly  with  the  hus- 
band and  upon  his  credit,  the  wife's  consent  wiU 
not  be  infen'ed.    Ziegler  v.  Galvin,  45  Hun,  44. 

Dtsehargina  the  lien. 

The  lien  can  be  discharged  only  in  one  of  the 
modes  provided  by  the  Statute.  The  whole  pro- 
ceeding is  a  special  one,  and  such  remedies  only  as 
are  given  by  the  Statute  can  be  pursued.  A  lapse 
of  one  year  without  proceeding  discharges  the  Hen; 
and  a  more  speedy  mode  of  testing  its  validity 
may  be  had  by  a  notice  to  the  claimant  to  fore- 
close his  Hen.  The  court  has  not  the  power  to  dis- 
charge the  lien,  and  the  bringing  of  a  suit  could 
not  of  Itself  have  that  effect.  Fettrich  v.Totten, 
2  Abb.  Pr.  N.  6.  264. 

On  an  application  to  discharge  a  mechanics'  Hen 
for  failure  by  the  holder  to  foreclose  after  notice, 
the  court  must  take  into  consideration  the  equities 
of  the  case,  and  exercise  a  sound  discretion  in 
18  L.  R.  A. 


granting  or  refusing  the  application.  Be  Poole,  3S 
N.  Y.  S.  B.  806. 

The  purpose  of  the  provisions,  allowing  the  pay- 
ment of  money  to  the  county  derlc,  is  to  remove 
the  lien  from  the  lands  of  the  part^  and  impose  It 
upon  the  money,  the  object  being  to  enable  the 
owner  of  real  estate,  by  substituting  money  to 
the  amount  of  the  aHeged  lien,  to  enjoy  the  power 
of  disposing  of  his  land  relieved  from  the  incum- 
brance.   Dunning  v.  Clarke,  2  E.  D.  Smith,  536. 

The  proceeding  to  foreclose  a  mechanics'  Hen 
is  a  proceeding  in  rem^  founded  on  statute,  not  in 
penonatn^  and  operates  only  as  a  foreclosure,  and 
not  as  an  action  for  the  coUection  of  a  debt.  Ran- 
dolph V.  Leary,  3  £.  D.  Smith,  e87.  4  Abb.  Pr.  205; 
Qulmby  v.  Sloan,  2  E.  D.  Smith,  600:  Cronkright  v. 
Thomson,  1 E.  D.  Smith,  661;  Cox  v.  Broderick,  4  E. 
D.Smith,  721. 

It  is  not  an  action  within  the  meaning  of  the 
Code,  but  a  special  proceeding.  Hallahan  v.  Her- 
bert, 57  N.  Y.  400. 

In  an  action  to  enforce  a  Hen,  the  owner  may 
avaU  himself  of  all  matters  allowable  by  way  of 
recoupment  or  counterclaim  arising  out  of  the 
contract  between  the  owner  and  the  contractor, 
and  which  would  be  available  against  the  con- 
tractor. The  rights  of  the  parties  are  determined 
by  the  facts  existing  at  the  time  of  the  creation  of 
the  Hen.  Cheney  v.  Troy  Hospital  Aaso.  66  N.  Y. 
282. 

The  proceedings  must  be  conducted  strictly  In 
accordance  with  the  provisions  of  the  Lien  law. 
Mushlitt  V.  Silverman,  60  N.  Y.  800;?Burrough8  v. 
Tostevan,76N.  Y.667. 

Amount  recoverai)le. 

The  extent  of  the  lien  is  distinctly  made  to  de- 
pend upon  the  time  when  the  notice  was  filed. 
The  amount  which  the  owner  can  be  required  t« 
pay  depends  entirely  (according  to  the  construo- 
tion  of  the  Statute  in  Doughty  v.  Devlin,  1  K  D. 
Smith,  625),  upon  the  time  when  the  notice  was 
fHed.    Kay  lor  v.  O'Connor,  1 E.  D.  Smith,  672. 

The  clause  in  the  Statute  "  must  not  exceed  the 
amount  which  the  owner  would  be  otherwise  liable 
to  pay  at  the  time  of  the  flUng  of  the  claiuL,"  was 
intended  solely  to  Umit  the  liability  of  the  owner 
in  the  aggregate  to  the  amount  which  he  had  con- 
tracted to  pay,  after  deducting  such  payments  as 
he  had  made  before  the  filing  of  the  Hen.  The 
present  Lien  Law  limits  the  liability  to  the  stipu- 
lated price  of  the  contract  remaining  unpaid  at  the 
fiHng  of  the  Hen.  Heckmann  v.  Pinkney,  81  N.  Y- 
211. 

The  plaintiffs  can  recover  no  more  than  thej 
claimed  when  they  filed  the  paper  to  create  the 
Hen.  The  subsequent  notice  is  to  enforce  the  Ilea 
so  created.  By  the  notice  filed,  the  amount  origi- 
nally Rtated,  with  interest.  Is  the  extent  of  the  re- 
covery. Protective  Union  of  New  York  v.  Nixon« 
1  E.  D.  Smith,  671. 

Costs. 

The  right  to  costs  is  created  by  statute,  and 
wholl:^  depends  upon  it,  and  the  right  dot's  not  lie- 
come  fixed  untU  the  determination  of  the  suit. 
Onondaga  Suprs.  v.  Rriggs,|3  Denio,  173. 

This  rule  was  again  asserted  in  GarUng  v.  Lad4> 
27  Hun,  112,  and  in  Balcom  v.  Terwilllger,  42  Hua, 
170. 
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tach  only  to  advaoces  due  from  her,  if  any,  and 
not  to  her  interest  as  vendor  in  the  real  estate. 
These  defenses  were  overruled,  and  the  lien 
was  held  to  attach  and  bind  the  vendor's  inter- 
est in  the  realty.  SehmaU  v.  Mead  differs  from 
the  case  at  bar  only  in  the  fact  that  the  contract 
of  sale  and  for  building  did  not  contain  the 
stipulation  contained  in  the  agreement  under 
consideration  and  quoted  in  the  statement  of 
facts, — ^that  if  any  mechanics'  lien  was  filed  it 
should  be  subject  to  the  lien  and  claim  of  the 
vendor.  The  defendant's  relation  to  and  inter- 
est in  the  land  constituted  her  the  owner  there- 
of, within  the  meaning  of  the -word  "owner" 
,  as  defined  in  the  fifth  section  of  the  Mechanics' 
Lien  Law  (Schmalz  v.  Afead,  supra),  and  her 
estate  could  be  subjected  to  the  liens  of  persons 
furnishing  labor  or  materials  for  the  construc- 
tion of  buildings  erected  thereon  with  her  con- 
sent. By  the  contract  entered  into  May  25, 
1887,  between  Mrs.  Mead,  then  the  owner  of 
the  fee,  and  Gierke,  and  by  him  assigned  to 
Grippentrog  with  her  consent,  she  not  onlv 
agreed  to  sell  and  thereafter  convey  the  land, 
but  bound  the  vendee  to  build  within  a  speci- 
fied time  six  houses  according  to  plans  which 
had  been  agreed  on,  to  cost  not  less  than  $6,000 
each,  she  agreeing  to  advance  $21,000  for  the 
purpose  of  partly  paying  the  cost  of  their  erec- 


tion; which  contract  was  proof  of  her  (the 
owner's)  consent  that  the  buildings  be  erected, 
and  rendered  her  interest  in  the  premises  sub- 
ject to  such  liens  as  might  be  filed  for  labor 
and  materials  furnished  for  the  construction  of 
the  bouses,  unless  in  some  way  relieved  from 
liability  bv  the  stipulation  that  any  mechanics' 
lien  should  be  subject  to  her  interest  in  the 
property.  Sehmalz  v.  Mead,  supra;  Bollin  v. 
Gross,  45  N.  Y.  766;  Busted  v.  Mathes,  77  N. 
Y.  388;  Burkitt  v.  Barper,  79  N.  Y.  278;  Otis 
v.  Dodd,  90  N.  Y.  336. 

The  stipulation  in  respect  to  the  priority  of 
liens  did  not  destroy  the  owner's  consent  that 
the  houses  should  be  built,  nor  diminish  its  ef- 
fect, nor  did  it  lessen  the  absolute  obligation 
resting  upon  the  vendee  to  build  theuL  It  was 
not  the  design  of  the  parties  to  accomplish  any 
such  results,  but  simply  to  circumvent  the  stat- 
ute, and  defeat  the  rights  given  by  it  to  persons 
furnishing  labor  and  materials  for  the  work, 
which  design  could  not  be  accomplished  by 
such  a  stipulation  as  against  persons  not  in 
privity  with  either  of  the  parties  to  it  who 
should,  without  notice  of  the  stipulation,  fur- 
nish labor  or  materials  for  the  work. 

The  judgment  should  he  affirmed,  with  costs. 

All  concur. 
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1.  An  action  for  slander  of  title  cannot 
be  maintainecl  for  statements  oauslngr  the 


breach  by  a  third  person  of  a  valid  oontract  to 
purchase  pla1ntiff*B  property. 
2.   The  complaint  in  an   action  to  re- 
coTor  damaff es  for  slander  of  title  by 

chargln^r  that  plaintiff  had  broken  the  covenants 
of  certain  leases  and  forfeited  ail  rifirhtsthereun- 
der«  must  aver  facts  sufficient  to  show  that  plain- 
tiffihad  ri^rbts  under  the  leases  and  that  there 
were  covenants  to  be  broken;  and  the  want  of 


NOTB.— Slander  of  title. 

An  action  lies  for  false  and  malicious  slander  of 
title  to  real  property  causing  dama^;  as,  for  in- 
stance, in  claiming  a  lease  thereof  thereby  prevent- 
lug  a  lease  to  another.  Qerrard  v.  Dickenson,  Cro. 
Eliz.196. 

Or  statinfiT  that  ore  on  plaintiffs  land  is  nearly 
played  out,  thereby  preventing  a  sale.  Pauli  v. 
Halferty,  83  Pa.  46. 

Or  for  forbidding  an  auction  sale  of  land  on  the 
ground  that  the  party  offering  it  has  no  right  to 
seU  it.    Gent  v.  Lynch,  28  Md.  68. 

Or  for  alleging  insanity  of  a  former  owner  there- 
by casting  doubt  on  plaintiff's  title.  Pitt  v.  Dono- 
van, 1  Maule  &  S.  839. 

Or  for  alleging  the  illegality  of  a  marriage  which 
would  make  a  defect  in  plaintiff's  title.  Bold  v. 
Bacon,  Cro.  Eliz.  346. 

By  application  of  the  same  principle  damages 
caused  by  a  wrongful  suit  by  the  vendor,  attack- 
ing the  title  of  his  purchaser,  may  be  deducted 
from  the  purchase  money.  Akerly  v.  Vilas.  23  Wis. 
207. 

lb  personal  property. 

The  action  will  also  lie  for  slander  of  title  to  per- 
sonal property.  Steward  v.  Young,  L.  R.  6  C.  P. 
128;  Newman  v.  Zachary,  Aleyn,  3;  Like  v.  McKin- 
stry,41Barb.l86. 

So  in  respect  to  a  slave.     HUl  v.  Ward,  13  Ala. 
810. 
It  L.  R.  A. 


Slander  of  quality  of  goods  or  property. 

The  action  lies  for  falsely  publishing  statements 
disparaging  the  quality  of  plaintiff^s  goods,  there- 
by causing  him  damage.  Western  Ck>unties  Manure 
Co.  V.  Lowers  Chem.  Manure  Co.  L.  R.  9  Exch.218. 

To  say  that  a  dealer's  watches  are  bad  is  not  ac- 
tionable unless  the  words  import  that  he  is  guUty 
of  deceit  or  malpractice.  Tobias  v.  Harland,  4 
Wend.  537. 

But  to  charge  one  with  having  nothing  but  rot- 
ten goods  in  his  shop  has  been  held  actionable  as 
imputing  deceit  or  malpractice.  Burnet  v.  Wells, 
12  Mod.  420. 

And  charging  a  brewer  with  putting  lime  In  his 
ale,  thereby  causing  the  death  of  one  who  drank  it, 
is  actionable.    Nuton^s  Case,  Freem.  25. 

So  a  publication  imputing  an  immoral  tendency 
to  works  published  by  plaintiff.  Tobart  v.  Tipper, 
1  Carapb.  350. 

Charging  infringement. 

An  action  lies  for  falsely  charging  infringement 
of  a  patent,  thus  preventing  the  sale  of  plaintiff's 
articles.    Snow  v.  Judson,  38  Barb.  210. 

But  not  if  it  Is  done  in  good  faith.  Wren  r. 
Weild,  L.  R.  4  Q.  B.  730;  Halsey  v.  Brotherhood,  L 
R.  19Ch.  Div.386. 

It  also  lies  for  circulars  sent  out  falsely  clalming- 
a  copyright  with  intent  to  injure  plaintiff's  busi- 
ness for  defendant's  benefit.  Dicks  v.  Brooks,  L. 
R.  15  Ch.  Div.  22;  Barley  v.  Walford,  9  Q.  B.  197. 
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such  averments  is  not  cured  by  the  fact  that  the 
leases  themselves,  from  an  inspection  of  which 
all  such  facts  would  appear,  were  attached  as 
cxbihits  to  the  complaint,  at  least  where  they 
were  attached  merely  to  Identify  the  leased  land. 

3,  Only  damage  which  is  the  natural 
and  direct  result  of  slander  of  title  is  recov- 
erable therefor. 

4.  ▲  person  is  not  liable  for  statements 
in  dispara^ment  of  the  tittle  to  an- 
other's property  because  a  third  person  has 
been  ther^y  deterred  from  purchasing  it,  unless 
he  made  the  statements  to  the  latter  or  directed 
ur  authorized  their  communication  to  him. 

(August  31. 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged  slander 
of  title.    Affirmed,  .  . 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.    John   Roberts    and    John    D. 
BickneU,  for  appellant: 

If  A  states  in  public  that  B  has  no  title  to 
land  which  he  (B)  is  about  to  sell,  and  thereby 
prevenls  the  sale  by  him,  A's  statement  thatB 
has  no  title  or  that  his  title  is  defective,  is  a 
conclusion  of  law,  and  is  slander  of  title.  Ad- 
dison, Torts  (Dudley  i&  Baylie's  ed.)  pp.  969 
970  and  TWtes;  Brook  v.  Ba^ol,  4  Exch.  531,  19 
L.  J.  Exch.  114. 

Slander  of  title  ordinarily  means  a  statement 


of  something  tending  to  cut  down  the  extent  of 
title,  which  is  injurious  only  if  it  is  false  and 
malicious,  not  malicious  in  the  worst  sense,  but 
with  intent  to  injure  the  plaintiff,  and  that  he 
has  suffered  damage  thereby. 

Pater  v.  Baker,  8  C.  B.  SeS;  Cooley.  Torts, 
p.  221. 

False,  defamatory  and  malicious  statements, 
made  with  the  intent  to  injure  the  owner  of 
land  and  his  title  thereto,  constitute  slander  of 
title. 

tiodge  V.  Colby,  11  Cent.  Rep.  4«6,  108  N.  Y. 
445. 

An  action  on  the  case  is  the  proper  remedy. 

1  Bacon,  Abr.  7th  Eng.  ed.  pp.  108. 143;  P^- 
i  nyman  v.  Rabank»,  Cro.  Eliz.  427. 

Defendant  having  maliciously  and  without 
probable  cause,  and  with  intent  to  prevent  the 
consummation  of  the  sale,  declared  that  he 
would  not  execute  the  deed  provided  for  in  the 
leases,  even  if  tendered  the  purchase  price  as 
therein  provided,  Sketchley  would  have  been 
justified  in  refusing  to  take  a  title  from  Burkett 
that  was  not  marketable;  and  Burkett  could 
not  have  prevailed  in  an  action  against  8ketch- 
ley  to  enforce  specific  performance. 

A  vendee  will  not  be  compelled  to  buy  a  law- 
suit. 

Price -7.  StraTige,  6  Madd.  159-166;  Sharpy. 
Adcoek,  4 Buss.  874;  Buile^rv.CyHear,  1  Desaus. 
Eq.  882;  Parkin  v.  Thorold,  16  Beav.  67;  Rog- 
ers V.  Waterhause,  4  Drew.  329;  Jeffries  v.  Jtf- 


But  not  for  a  publication  chargring  infringement 
of  copyright,  although  the  copyright  claimed  is  not 
valid,  unless  there  was  express  malice.  John  W. 
Lovell  Co.  V.  Houghton,  6  L.  R.  A.  863, 116  N.  Y. 
580. 

The  action  also  lies  for  slandering  title  to  a  trade- 
mark alleging  infringement  and  threatening  plain- 
tiflrs  customers.  McElwee  v.  BlackwoU,  94  N.  C. 
261. 

Denyin{j  right  to  sing  copyrklMed  song. 

An  action  hes  for  letters  falsely  denying  the  truth 
of  a  notice  published  by  vocalista  in  which  their 
right  to  sing  certain  copyrighted  songs  is  claimed. 
Hart  v.  Wall,  L.  R.  2  C.  P.  146. 

Malice.;  good  fatth. 

Malice  is  the  gist  of  the  action.  Steward  v.  Young, 
L.  K.  5  C.  P.  126;  Smith  v.  Spooner,  3  Taunt.  246; 
Hargrave  v.  LeBreton,  4  Burr.  3422;  Like  v.  McKln- 
stry.  41  Barb.  186.  .  ^  ,  ^ 

A  claim  of  title  to  property  asserted  in  good 
faith  wUl  not  constitute  an  actionable  slander  of 
title.  Walden  v.  Peters,  2  Rob.  (La.)  331;  Bailey  v. 
Dean,  5  Barb.  397;  Harriss  v.  Sneeden,  101  N.  C.  273. 

Stating  the  truth  as  to  the  facts  of  a  lease  with  a 
bona  tide  claim  of  right  under  it  at  a  sale  of  land 
will  not  sustain  the  action.  Corn  well  v.  Parke,  52 
Hun,  696. 

Good  faith  is  the  test  and  not  a  belief  such  as  a 
man  of  sense  and  knowledge  would  form.  Pitt  v. 
Donovan,  1  Maule  &  S.  639. 

Malice  is  not  presumed  from  an  injurious  slander 
of  title.    McDaniel  v.  Baca,  2  Cal.  838. 

Nor  from  an  erroneous  statement  by  a  surveyor 
of  highways  at  a  sale  couceruing  his  power  to  re- 
nulre  highways  to  be  made  before  the  i>urchaser8 
could  construct  buildings.    Pater  v.  Baker,  3  C.  B. 

OQI 

But  the  falsity  of  a  publication  disparaging  the 
iiuality  of  plaintiff's  school  books,  if  there  is  special 
damage  shown,  has  been  held  tp  raise  the  presump- 
tion of  malice.    Swan  v.  Tappan,  5  Cush.  104. 
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Special  damages;  proofs. 

Special  damages  are  also  necessary  to  make  out  a 
case  of  slander  of  title.  Cane  v.  Goulding.  Styles. 
176;  Tasburgh  v.  Day,  Cro.  Jac.  484;  Manning  v. 
Avery,  8  Keb.  158:  Lowe  v.  Harewood,  Sir  Wm. 
Jones,  196;  Linden  v.  Graham,  1  Duer,  670. 

This  rule  applies  in  case  of  slander  of  title  to 
land.  Kendall  v.  Stone,  5  N.  Y.  14;  Stark  v.  Chit- 
wood,  5  Kan.  144. 

Or  of  slander  of  title  to  personal  property^.  Like 
v.  McKlnstry,  41  Barb.  186. 

Or  for  disparaging  of  qualities  of  ship.  Ingram 
V.  Lawson,  6  Bing.  N.  C.  212. 

Or  for  false  publication  disparaging  the  quality 
of  school  books.    Swan  v.  Tappan,  5  Cush.  104. 

Or  for  saying  that  a  dealer's  watches  are  bad. 
Tobias  v.  Harland,  4  Wend.  537. 

Or  that  a  brewer's  beer  is  worthlees.  Fenn  v. 
Dixie,  SirWm.  Jones,  444. 

But  otherwise  In  case  of  charging  that  he  put« 
lime  in  his  ale  and  that  a  person  on  that  account 
has  lost  his  life  from  drinking  it.  Nuton's  Case, 
Freem.  25. 

If  plaintiff's  contracts  to  sell  are  valid  he  cannot 
recover  for  slander  causing  a  breach  of  them. 
Morris  v.  Langdnle,  2  Bos.  &  P.  204;  Vicars  v.  Wa- 
cocks,  8  East,  1;  Walden  v.  Peters,  2  Rob.  (La.)  831. 

Plaintiff  to  make  out  hin  case  must  show  title  to 
the  property  slandered.  Edwards  v.  Burris,  60  Cal. 
157. 

He  must  prove  not  only  malice  and  falsity  of  the 
slander  but  an  Injury  to  his  title.  Like  v.  McKln- 
stry, 41  Barb.  188. 

Joinder  of  parties. 

Two  persons  cannot  be  sued  jointly  for  verbal 
slander  of  title.    Webb  v.  Cecil,  9  B.  Mon.  198. 

Closely  connected  with  this  subject  is  the  matter 
of  injunctions  against  false  statements  concerning 
property  or  business  which  will  be  treated  in  an- 
other note.  B.  A.  R, 
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friei,  117  Mass.  184;  Bobhn  v.  Noreross,  U  N. 
J.  Eq.  337. 

If  the  false  representation  was  made  with 
knowledge  of  its  falsity  and  with  intend  to  de- 
ceive, this  is  "actual  malice." 

Piit  V.  DoTwmn,  1  Maule  &  8.  639;  McDan- 
iel  V.  Baca,  2  Cal.  326;  Stark  v.  Chitwood,  5 
Kan.  141;  WiUan  v.  Dubois,  35  Minn.  471; 
Wren  v.  Weild,  L.  R.  4  Q,  B.  730;  Roscoe.  Ev. 
title.  Slander  of  litle,  12th  ed.  768. 

Messrs.  Stephen  M.  White  and  Geornfe 
W.  Knox,  for  respondent: 

.After  the  offer  was  made  and  accepted,  the 
defendant,  it  is  said,  publicly  asserted  that 
plaintiff  had  no  rights,  or  property,  which  he 
could  thus  convey  to  Sketchley;  and  thereupon 
Sketchley  withdrew  his  proposal.  But  Mr. 
Sketchley  could  not  have  withdrawn  his  offer 
without  plaintiff's  consent,  because  that  offer 
had  been  already  accepted. 

McDonald  v.  Mission  Vicxo  Homestead  Asso, 
51  Cal.  210;  Brennan  v.  Ford,  46  Cal.  8;  Vas- 
savU  V.  Edwards,  43  Cal.  458;  Miles  y.  Thorne, 
38  Cal.  335;  Wakefield  v.  Oreenhood,  29  Cal. 
598. 

Where  one  'under  contract  for  the  purchase 
of  property  is  induced  to  refuse  to  complete  the 
purchase  by  reason  of  slanderous  words  uttered 
concerning  the  property,  by  a  third  person,  the 
vendor  cannot  sue  such  third  person  for  slander. 
His  remedy  is  on  the  contract  of  sale. 

Ensor  v.  Bolgiano,  67  Md.  190;  Brentmany. 
Note,  24  N.  Y.  8.  R.  281;  MorHs  v.  Lang- 
dale,  2  Bos.  &  P.  283;  Vicars  v.  Wileocks!^ 
East,  1;  Bailey  v.  Dean,  5  Barb.  297;  Town- 
shend,  Slander  &  Libel,  4lh  ed.  §  208,  p.  284. 

The  publication  must  be  made  by  the  defend- 
ant. If  the  party  to  whom  the  slanderous 
words  or  statements  of  a  written  libel  are  sent, 
beinff  the  one  defamed,  gives  it  to  the  world, 
the  defendant  is  not  responsible. 

o  Lawson,  Rights,  Remedies  and  Practice, 
i5  1236,  p.  2189;  Friine  v.  Eastwood,  45  Iowa, 
640. 

A  person  who  utters  a  slander  is  not  respon- 
sible for  its  voluntary  and  unjustifiable  repeti- 
tion without  his  authority  or  request,  by  others 
over  whom  he  has  no  control,  and  who  there- 
by rendered  themselves  liable  to  the  person 
slandered. 

Hastings  v.  Stetson,  126  Mass  329.  See  also 
ShurtleffY.  Parker,  130  Mass.  293. 

While  the  authorities  above  cited  do  not  di- 
rectly treat  of  slander  of  title,  the  principle  is 
manifestly  applicable.  It  is  not  perceived  that 
there  can  be  any  distinction  as  far  as  this  issue 
is  concerned. 

Townshend,  Slander  &  Libel,  4th  ed.  §  206. 

It  is  necessary  for  plaintiff  to  aver  and  prove 
special  damages. 

Breniman  v.  Note,  24  N.  Y.  S.  R.  281;  New- 
ell, Defamation,  p.  204. 

An  action  of  this  kind  cannot  be  maintained 
unless  the  plaintiff  shows  title  or  interest  in  the 
property. 

Edwards  v.  Burris,  60  Cal.  157. 

The  exhibits  cannot  be  relied  upon  to  cure 
defects. 

Los  Angeles  v.  Signoret,  50  Cal.  298. 

Harrison,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  against  the 
J3L.  R.  A. 


defendant  to  recover  the  sum  of  $25,000  dam- 
ages caused  by  certain  false  and  malicious 
statements  alleged  to  have  been  made  by  him 
concerning  certain  property  of  the  plaintiff. 
The  defendant  demurred  to  the  complaint  upon 
the  grounds  of  insufficiency  and  uncertainty, 
and  from  a  judgment  entered  upon  an  order 
sustaining  the  demurrer  the  plaintiff  has  ap- 
pealed. 

Allhouch  the  term  "slander"  is  more  appro- 
priate to  the  defamation  of  the  character  of  an 
individual,  yet  the  term  "slander  of  title"  has 
by  use  become  a  recognized  phrase  of  the  law; 
and  an  action  therefor  is  permitted  against  one 
who  falsely  and  maliciously  disparages  the  title 
of  another  to  property,  whether  real  or  person- 
al, and  thereby  causes  him  some  special  pecu- 
niary loss  or  damage.  In  order  to  maintain 
the  action,  it  is  necessary  to  establish  that  the 
words  spoken  were  false,  and  were  malicious- 
ly spoken  by  the  defendant,  and  also  that  the 
plaintiff  has  sustained  some  special  pecuniary 
damage  as  the  direct  and  natural  result  of  their 
having  been  so  spoken.  As  words  spoken  of 
property  are  not  in  themselves  actionable,  it  is 
necessary  to  allege  the  facts  which  show  where- 
in the  plaintiff  has  sustained  damage;  and.  as 
special  damage  is  the  only  ground  upon  which 
the  action  can  be  maintained,  it  is  essential  that 
such  damage  be  distinctly  an«l  particularly  set 
out  in  the  complaint.  Linden  v.  Oraham,  1 
Duer,  670;  Swan  v.  Tappan,  5  Cush.  104; 
Malachy  v.  Sop&r,  8  Ring.  N.  C.  871. 

It  is  not  actionable  to  speak  disparagingly 
of  the  title  of  another  unless  he  is  damaged 
thereby.  The  utterance  of  a  mere  falsehood, 
however  malicious,  will  not  sustain  an  action 
unless  damage  has  resulted  therefrom  (Add. 
Torts,  25);  and  the  damage  which  can  be  re- 
covered is  only  such  as  is  the  direct  and  natural 
result  of  the  utterance  of  the  words.  As  in  all 
other  cases  dependent  upon  special  damage, 
there  must  be  both  injury  and  damage.  The 
slanderous  words,  false  in  fact  and  maliciously 
uttered,  constitute  the  injury,  and  give  the 
right  of  action;  and  the  pecuniary  damage  sus- 
tained is  the  measure  of  recovery.  If  the 
words  uttereil  are  not  false,  or  if  there  be  no 
malice,  there  is  no  right  of  action,  and  there 
can  be  no  recovery  unless  some  special  pecuni- 
ary damage  has  resulted  from  their  utterance. 
In  order  to  show  that  the  words  uttered  have 
caused  injury  to  the  plaintiff,  it  is  generally 
necessarj'  to  aver  and  show  that  they  were  ut- 
tered pending  some  treaty  or  public  auction 
for  the  sale  of  the  property,  and  that  thereby 
some  intending  purchaser  was  prevented  from 
bidding  or  competing.  Folkard,  Starkie,  Sland- 
er &  Libel,  §  128;  Odgers.  Slander  &  Libel,  188. 

•'  This  action  lieth  not  but  by  reason  of  the 
prejudice  in  the  sale."  Per  Fenner, «/..  in  Bold 
V.  Bacon,  Cro.  Eliz.  346. 

If  the  plaintiff  has  merely  a  general  intention 
to  sell,  or  if  the  words  uttered  do  not  reach  any 
intending  purchaser,  or  if  they  do  not  prevent 
any  sale,  or  are  uttered  after  the  sale  is  com- 
pleted or  agreed  upon  and  contracted  for,  the 
plaintiff  does  not  suffer  any  damage  from  their 
utterance. 

It  is  alleged  in  the  complaint  that  in  August, 
1888,  the  plaintiff  was  the  owner  of  a  certain 
leasehold  interest,  with  option  and  privilege  of 
purchasing  two  certain  'tracts  of  land  in  Los 
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Angeles  County,  and  that  one  Arthur  Sketch- 
ley  was  then  negotiating  and  treating  with  him 
for  the  purchase  of,  and  offered  to  purchase 
from  him,  an  undivided  one  half  of  the  same 
for  the  sum  of  $25,000,  "and  that  the  plaintiff 
accepted  said  offer;"  that  the  defendant,  well 
knowing  the  premises,  did  willfully,  malicious- 
ly, and  without  probable  cause,  during  the  pe- 
riod that  the  said  Skctchley  was  bo  negotialine 
and  making  the  offer  aforesaid,  and  prior  and 
subsequent'  thereto,  publicly  state  to  divers 
persons  (naming  them),  and  to  the  plaintiff. 
'*that  the  plaintiff  had  broken  the  covenants  of 
his  said  leases,  and  had  forfeited  all  rights 
thereunder  and  by  virtue  thereof,"  and  that 
the  defendant  would  not  sell  to  the  plaintiff,  or 
to  any  person  purchasing  from  him,  the  lands 
described  in  said  leases,  or  execute  a  deed  there- 
for on  the  tender  of  said  purchase  price;  that 
the  said  statement  and  declarations  were  false, 
and  were  made  by  the  defendant  for  the  pur- 
pose of  preventin|;  the  plaintiff  from  disposing 
of  said  leasehold  interests  and  option,  and  that 
said  Sketchley  was  informed  of  the  said  state- 
ments, and  was  intimidated,  dissuaded,  and  de- 
terred from  carrying  out  his  agreement  with 
plaintiff,  and  withdrew  his  offer  to  purchase, 
and  refused  to  purchase  the  same;  that,  but 
for  said  statements  by  defendant,  Sketchley 
would  have  completed  said  purchase;  and  that 
by  reason  of  the  said  statements  plaintiff  has 
been  unable  to  sell  said  property  to  Sketchley, 
and  has  been  thereby  damaged  in  the  sum  of 
$25,000.  The  averment  in  the  complaint  that 
Sketchley  offered  to  make  the  purchase  from 
the  plaintiff,  and  to  pay  therefor  the  sum  of 
$25,000,  and  that  "the  plaintiff  accepted  said 
offer,"  must,  for  the  purposes  of  the  demurrer, 
under  the  familiar  rule  that  the  pleading  is  to 
be  consimed  contra  proferentem,  loe  regarded  as 
an  allegation  of  a  valid  and  efficient  offer  and 
acceptance,  and  that  by  virtue  thereof  a  comi 
pletc  and  executed  contract  of  purchase  and 
sale  was  entered  into  between  them.  This  con- 
struction is  corroborated  by  the  subsequent 
averment  that,  after  Sketchley  was  informed 
of  the  statements  of  the  defendant,  he  was  "in- 
timidated, dissuaded,  and  deterred  from  carry- 
ing out  his  agreement  with  plaintiff,"  and  shows 
that  it  was  the  intention  of  the  pleader  to  allege 
such  contract.  This  acceptance  by  the  plain- 
tiff of  Sketchley's  offer,  and  the  agreement  be- 
tween them  for  the  purchase  and  sale  of  the 
property,  terminated  the  "treaty,"  and  gave  to 
the  plaintiff  a  contract  capable  of  being  enforced 
against  Sketchley,  and  on  which  he  can  re- 
cover any  damages  he  may  have  sustained 
from  its  violation.  The  subsequent  refusal 
by  Sketchley  to  carry  out  his  agreement  did 
not  give  the  plaintiff  the  right  to  recover 
in  this  action  the  damages  thus  sustained.  In 
an  action  like  the  present,  the  plaintiff  can  re- 
cover only  such  damage  as  he  may  have  sus- 
tained by  reason  of  an  intending  purchaser 
being  prevented  from  making  the  contract;  but 
the  complaint  herein  shows  that  whatever 
statements  or  declarations  were  made  by  the 
defendant  prior  to  the  making  of  the  contract 
did  not  have  the  effect  to  prevent  Sketchley 
from  entering  into  the  same,  and  those  which 
he  made  thereafter  have  not  caused  the  plaintiff 
any  damage  which  can  be  said  to  have  resulted 
therefrom.  We  know  of  no  case  in  which  it 
13  L.  R.  A. 


has  been  held  that,  when  the  plaintiff  has  a 
valid  contract  of  sale,  he  can  recover  damages 
for  its  breach  against  one  whose  words,  how- 
ever false  and  malicious,  have  induced  the 
other  contracting  party  to  violate  such  agree- 
ment. 

In  Morris  v.  IxingdcUe,  2  Boa.  &  P.  284,  in 
an  action  for  defamation,  the  special  damage 
alleged  was  that  certain  persons  had  refused  to 
fulfill  their  contracts  with  the  plaintiff  in  con- 
scqitence  of  the  words  spoken;  but  Lord  Eldon 
said :  ' '  Now,  if  the  plaintiff  has  sustained  any 
damage  in  consequence  of  the  refusal  of  any 
persons  to  perform  their  lawful  contracts  with 
him,  it  is  damage  which  may  be  compensated 
in  actions  brought  by  the  plaintiff  against  those 
persons;  and  the  law  supposes  that  in  such  ac- 
tions the  plaintiff  would  receive  a  full  indem- 
nity." A  similar  principle  is  laid  down  in 
Townshend,  Slander  &  Libel,  ^  206;  Kendall 
V.  StoTie,  5  N.  Y.  14;  Vicars  v.  Wileocks,  8 
East,  1;  PauU  v.  HnLferty,  68  Pa.  46;  BrerUmnn 
V.  Note,  24  N.  Y.  S.  R.  281. 

It  is  not  shown  by  the  complaint  whether  the 
plaintiff  accepted  the  refusal  of  Sketchley  to 
complete  his  purchase  as  a  termination  of  the 
contract,  or  whether  he  still  holds  his  right  of 
action  to  enforce  the  contract.  From  the  aver- 
ment that  "  the  said  Sketchley  was  then  and 
there,  and  at  all  times  since  has  been,  able  and 
willing  to  purchase "  the  property  contracted 
for,  it  would  seem  that  Sketchley  is  still  bound 
by  the  contract;  and,  if  so,  the  complaint  fails 
to  show  that  the  plaintiff  has  sustained  any 
damage.  In  any  action  against  Sketchley 
founded  upon  the  contract,  it  would  be  no  de- 
fense that  he  had  been  induced  to  refuse  to 
complete  his  purchase  by  reason  of  the  state- 
ments of  the  defendant  alleged  herein ;  and  as. 
in  such  action,  the  plaintiff  can  recover  all  the 
damages  he  has  sustained,  he  has  no  right  of 
action  herein  against  this  defendant.  If.  on  the 
other  hand,  the  plaintiff  has  released  Sketchley 
from  the  obligations  of  his  contract,  or  does  not 
desire  to  en&rce  the  same,  whatever  damage 
he  has  suffered  is  the  result  of  his  own  volun- 
tary act,  and  cannot  be  visited  upon  this  de- 
fendant.    Kendall  v.  Stone,  supra. 

2.  The  complaint  fails  to  show  that  the 
statements  and  declarations  alleged  to  have 
been  made  by  the  defendant  could  have  caused 
any  damage  to  the  plaintiff.  It  was  necessary 
for  the  plaintiff  to  set  forth  and  describe  in  his 
complaint  the  property  respecting  which  the 
defamatory  statements  had  been  made,  as  well 
as  to  aver  his  title  thereto,  so  that  it  might  be 
shown  wherein  the  defendant  had  done  him 
any  injury.  The  defamatorv  fstatements  al- 
leged to  have  been  made  by  the  defendant  arc 
"  that  this  plaintiff  had  broken  the  covenants 
of  his  said  leases,  and  that  plaintiff  had  forfeited 
all  rights  thereunder  and  by  virtue  thereof. " 
The  only  leases  referred  to  in  "the  complaint  are 
those  which  are  annexed  to  it  as  exhibits  for 
the  purpose  of  identifying  the  lands  in  which 
the  plaintiff  had  a  "leasehold  interest,  with 
option  and  privilege  of  purchasing."  The 
plaintiff  has  not  alleged  the  nature  or  extent  of 
his  leasehold  interest,  or  the  terms  of  his  option, 
or  what  were  the  covenants  of  his  leases,  or  the 
nature  of  his  rights  thereunder:  nor  has  be  al- 
leged that  the  covenants  or  the  option  are  those 
which  are  contained  in  the  exhibits.     As  the 
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fltatemeDts  alleged  to  have  been  made  by  the 
defendant  referred  to  the  ''covenants  of  his  said 
leases,  and  his  rights  thereunder/'  it  was  neces- 
sary to  aver  facts  sufficient  to  show  whether  he 
had  any  rights,  or  whether  there  were  any  cov- 
enants to  he  violated  or  broken.  The  exhibits 
attached  to  the  complaint  are  made  a  part 
thereof  only  for  the  purpose  of  identifying  the 
lands  referred  to,  and  do  not  satisfy  this  re- 
quirement of  pleading.  Argumentative  plead- 
ing is  no  more  permissible  under  the  Code  than 
it  was  at  common  law.  Matters  of  substance 
must  be  alleged  in  direct  terms,  and  not  by  way 
of  recital  or  reference,  much  less  by  exhibits 
merely  attached  to  the  pleading.  Whatever  is 
an  essential  element  to  a  cause  of  action  must 
be  presented  by  a  distinct  averment,  and  cannot 
be  left  to  an  inference  to  be  drawn  from  the 
construction  of  a  document  attached  to  the 
complaint.  Las  Angeles  v.  Sigiwret,  50  Cal. 
298. 

The  only  property  to  which  the  plaintiff  al- 
leges that  he  had  any  title  is  the  leasehold  in- 
terest and  option  to  purchase.  He  does  not  al- 
lege that  the  defendant  denied  his  title  to  this 
property,  but  charges  him  only  with  dispar- 
aging certain  rights  which  the  complaint  does 
not  allege  that  he  possessed.  The  allegation 
that  the  defendant  had  stated  that  he  would  not 
sell  the  lands  described  in  the  leases  cannot  be 
regarded  as  any  slander  of  his  title,  even  if  the 
complaint  had  shown  any  right  to  make  a  pur- 
chase from  the  defendant.  T^e  plaintiff, 
moreover,  does  not  allege  that  Sketchley  was 
informed  of  this  declaration  of  the  defendant. 

3.  The  complaint  also  fails  to  show  that  the 
special  damage  alleged  to  have  been  sustained 
by  the  plaintiff  is  the  natural  and  direct  result 
of  the  statements  and  declarations  made  by  the 
defendant.  This  action  is  governed  by  the 
same  rule  that  obtains  in  the  ordinary  action  of 
blander,  viz.,  that,  if  the  words  are  not  action- 
able in  themselves,  the  originator  of  the  slander 
is  only  liable  for  such  damage  as  is  the  direct 
and  natural  result  of  his  act,  and  that  he  is  not 
liable  for  the  subsequent  repetition  of  those 
words  by  another  without  his  direction  or  au- 
thority. Folkard,  Slander  &  Libel,  Starkie's 
ed.  §  642;  Addison,  Torts,  705;  Parkins  v. 
Scott,  1  Hurlst.  &  C.  153;  Ward  v.  Weeks,  7 
Bing.  211;  Termlliger  v.  Wands,  17  N.  Y.  54; 
Gmigh  v.  Ooldsmith,  44  Wis.  262;  Hastings  v. 
SUtson,  126  Mass.  329. 

This  is  but  the  application  of  the  general  rule 
that,  when  special  damages  are  to  be  recovered, 
%hey  must  be  the  legal  and  natural  consequence 
arising  from  the  tort  itself,  and  not  from  the 
wrongful  act  of  a  third  party,  remotely  induced 
thereby.     Crain  v.  Petrie,  6  Hill,  524. 

The  only  special  damage  which  the  plaintiff 
has  alleged  is  that  Sketchley  was  informed  of 
the  statements  and  declarations  made  by  the 
defendant,  and  withdrew  his  offer  to  purchase, 
and  that  the  plaintiff  thereby  sustained  damage. 
It  is  not  alleged  that  the  defendant  ever  made 
any  statement  or  declaration  to  Sketchley,  or 
in  his  presence,  or  that  he  directed  or  author- 
iKed  any  of  his  statements  to  be  communicated 
1o  him;  nor  is  it  alleged  that  either  of  the 
persons  to  whom  the  defendant  made  such 
statements  repeated  them  to  Sketchley,  or  by 
whom  or  in  what  manner  Sketchley  "  was  in- 
formed "  of  the  statements.  The  only  connec- 
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tion  between  the  statements  by  the  defendant 
and  their  reaching  Sketchley  is  that  the  de- 
fendant made  them  for  the  purpose  of  circulat- 
ing the  rumor  and  conveying  the  impression 
that  the  plaintiff  had  violated  the  covenants 
and  conditions  of  his  leases.  This,  however, 
is  too  remote  to  render  the  defendant  liable. 

We  are  of  the  opinion  that  the  complaint 
fails  to  state  a  cause  of  action,  and  .that  the  de- 
murrer was  properly  sustained,  and  tlie  judg- 
ment is  therefore  ajfirmed,  \ 

We  concur:  Paterson,  J,;  Garoatte,  J. 


Emma  B.  COHEN,  Ite»pt,, 
Charles  C.  KNOX,  Impleaded,  etc.,  Appt, 


(. 
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1.  ▲  conveyance  by 'a  fitther  to  hia 
daug^hter  in  oonfiideration  of  her  marriage* 
made  without  intent  on  the  part  of  either  to  de- 
fraud, is  not  fraudulent  as  to  creditors,  although 
the  father  is  insolvent  at  the  time. 

2.  Failure  of  a  complaint  to  state  a 
cause  of  action  is  cured  t»y  the  flli  ag-  of  a  cross- 
complaint  in  which  the  omitted  facts  are  stated, 
even  though  a  demurrer  was  Interposed. 

(July  18, 1891.) 

APPEAL  by  defendant  Knox  from  a  judg- 
ment of  the  Superior  Court  for  Alameda 
C(ninly  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  the  sale  of  certain  property 


Note.— ^nte-riMptial  sdUGttment, 

The  American  rule  is  favorable  to  marria^  arti- 
cles when  the  party  marrying  on  their  faith  had 
good  reason  to  rely  upon  them  as  such.  Schouler, 
Dom.  Rel.  S 177. 

The  consideration  of  marriage  is  a  good  and  val- 
uable consideration  for  such  contracts.  Bradish  v. 
GibbB,  3  Johns.  Ch.  5S3, 1 L.  ed..704;  Wright  v.  Wright, 
54  N.  Y.  440. 

In  England  after-acquired  property  may  be  set- 
tled by  the  parties.  Smith  v.  Osborne,  6  H.  L. 
Cas.  876;  i2e  Peddler,  L.  R.  10  Bq.  586:  note»  to 
Story,  Eq.  Jur.  6§  088,  S64:  Banning,  Mar.  Set.  80, 
172, 179. 

Ante-nuptial  contracts,  by  which  it  is  attempted 
to  regulate  and  control  the  interest  which  each  of 
the  parties  to  the  marriage  shall  take  in  the  prop- 
erty of  the  other,  like  dower,  are  favored  by  the 
courts  and  will  be  enforced  in  equity  according  to 
the  intention  of  the  parties  whenever  the  contin- 
gency provided  by  the  contract  arises.  2  Kent, 
Com.  166;  Re  Youngs,  27  Hun,  54,  affirmed,  92  N.  Y. 
285. 

No  especial  formality  is  requisite  in  such  instru- 
ments, and,  in  order  to  eifectuate  the  intentions  of 
the  parties,  courts  of  equity  will  impose  a  trust 
upon  the  property  agreed  to  be  conveyed  commen- 
surate with  the  obligations  of  the  contract,  or  will 
decree  their  specific  performance,  and  when  such 
relief  is  inadequate  or  impracticable  from  the  situ- 
ation of  the  property  or  the  character  of  the  con- 
tract, will  award  damages  for  its  breach.  De  Bar- 
ante  V.  Gott,  6  Barb.  496;  Peck  v.  Vandemark,  99 
N.  Y.  29;  Pom.  Eq.  Jur.  6§li»7, 1408;  Schouler,  Dom. 
Rel.  263-286,  et  wq.;  Pierce  v.  Pierce,  71 N.  Y.  154, 166. 

The  same  principles  apply  to  a  conveyance  in 
consideration  of  marriage,  which  is  not  only  a  val- 
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levied  upon  by  execution  as  belonging  to  Wat- 
son A.  Bray.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  Sharpe  and  S.  C. 
DeTson  for  appellant. 

Messrs.  Scrivner  &  Boone  and^Garber, 
Boalt  &  Bishop  for  respondent. 

McFarland,  J.,  delivered  the  opinion  of 
the  court: 

lu  the  year  1883  there  was  a  treaty  or  agree- 
ment of  marriage  pending  between  the  plain- 
tiflf,  then  a  young  unmarried  woman,  and  Al- 
fred H.  Cohen.  Cohen  was  then  a  young 
lawyer  just  beginning  the  practice  of  his 
profession,  and  having  no  income  or  means 
sufficient  to  procure  a  home  and  support  a 
family,  and  they  were  both  unwilling  to  get 
married  until  they  had  a  home.  These  facts 
coming  to  the  knowledge  of  Watson  A.  Bray, 
the"  father  of  plaintiff,  he  concluded,  in  order  to 
encourage  the  consummation  of  said  marriage, 
to  convey  to  plaintiff  a  lot  of  land  and  build  a 
house  thereon  as  a  home  for  the  young  couple, 
provided  the  father  of  said  Cohen  would  fur- 
nish it.  After  some  conferences  between  the 
said  Bray  and  the  father  of  said  Cohen,  the  | 
proposition  was  accepted  by  the  latter;  where- 
upon Bray,  on  July  12,  1888,  conveyed  a  lot » 


of  land,  being  the  premises  described  in  the 
complaint  herein,  to  the  plaintiff  (then  Emma 
Bray)  and  proceeded  immediately  to  build  a 
house  thereon,  which  was  completed  in  the 
early  part  of  1884.  This  was  done  with  the 
knowledge  of  Cohen,  and  he  was  consulted 
about  it.  The  house  was  furnished  by  said 
Cohen's  father.  In  February,  1884,  plain- 
tiff and  Alfred  H.  Cohen  were  married,  and 
moved  into  the  bouse,  where  they  have  lived 
ever  since.  It  is  found  by  the  court,  and  clear- 
ly established  by  the  e>ndence,  that  the  said 
conveyance  of  said  lot  to  plaintiff,  and  the  con- 
struction of  said  house  thereon,  were  the  con- 
sideration which  induced  said  marriage,  wiih- 
out  which  it  would  not  then  (if  ever)  have  been 
consummated.  The  value  of  the  lot  and  the 
cost  of  the  house  amounted  at  the  time  r^ 
about  $16,000,  and  the  present  value  of  th« 
property  is  $18,000.  At  the  time  of  the  con- 
veyance of  said  lot  to  plaintiff  and  the  building 
of  said  house,  the  said  Bray  was  the  owner  of 
several  hundred  thousand  dollars'  worth  of 
property,  and  supposed  himself  to  be  worth  a 
quarter  of  a  million  of  dollars.  The  convey- 
ance was  not  made  with  any  design  on  his 
part  to  hinder  or  defraud  creditors  (whether 
that  fact  be  material  or  not),  and  it  is  entirely 
clear  that  plaintiff  and  her  husband  believed 


uable  consideraijon,  but  the  highest  considcratioa 
known  in  law. 

Thus,  it  is  said  by  Story,  J.,  In  Masrniac  v.  Thorn p- 
Bon,  32  U.  S.  7  Pet.  808,  8  L.  cd.  725.  Nothlnff  can  be 
clearer,  both  upon  principle  and  authority,  than 
the  doofrine  that,  to  {make  an  ante-nuptial  settle- 
ment void  as  a  fraud  upon  creditors,  it  is  necessary 
that  both  parties  should  concur  in  or  have  oogt- 
nizanceof  the  intended  fraud.  If  the  seller  alone 
Intends  a  fraud,  and  the  other  party  has  no  notice 
of  it,  he  is  not  and  cannot  be  affected  by  It.  Mar- 
riaere,  in  contemplation  of  the  law,  is  not  only  a 
valuable  consideration  to  support  such  a  settle- 
ment, but  is  a  consideration  of  the  highest  value: 
and  trom  motives  of  the  soundest  policy  is  upheld 
with  a  steady  resolution.  The  husband  and  wife, 
parties  to  such  a  contract,  are  therefore  deemed  in 
the  highest  sense  purchasers  for  a  valuable  con- 
sideration, and,  so  that  it  is  bona  fide  and  without 
notice  of  fraud  brought  home  to  both  sides,  it  be- 
comes unimpeachable  by  creditors.  To  the  same 
effect,  see  Campion  v.  Cotton,  17  Ves.  Jr.  264, 272, 
and  notes. 

Tliis  Is  also  the  settled  doctrine  in  Alabama.  An- 
drews V.  Jones,  10  Ala.  400,  421. 

Consequently,  if  it  is  made  in  good  faith,  and 
without  notice  of  fraud  to  the  parties  who  take 
under  it,  it  is  unimpeachable  by  creditors.  Bppes 
v.  Randolph,  2  Call,  108;  Bunnell  v.  Witherow,  29 
Ind.  12:J;  Frank's  App.  K)Pa.  190;  Magniac  v.  Thomp- 
son, 32  U.  S.  7  Pet.  848,  8  L.  ed.  709;  Campion  v.  Cot- 
ton, 17  Ves.  Jr.  264;  Ex  paite  McBumie,  1  DeG.  M. 
&  Q.  4^11;  Couttfi  v.  Grecnhow,  2Munf.  383,  4  Hen.  &, 
M.  485:  Tunno  v.  Trezeant,  2  Desaus.  Eq.  264;  Jones' 
App.  62  Pa.  324;  Bank  v.  Marchand,  T.  V.  P.  Charlt. 
247;  Partridge  v.  Copp,  1  Eden,  163  Ambl.  696;  Cado- 
gan  V.  Kennett.  2  C'owp.  432;  Andrews  v.  Jones,  10 
Ala.  400;  Hasellnton  v.  Gill,  8  T.  R.  620,  rutte;  Croft 
V.  Arthur,  8  Desaus.  Eq.  223. 

An  ante-nuptial  settlement,  though  made  by  the 
intended  husband  with  the  design  of  defrauding 
his  creditors,  will  not  be  set  aside  in  the  absence  of 
the  clearest  proof  of  the  wife's  participation  in  the 
fraud.    Prewit  v.  Wilson,  103  U.  S.  22, 28  L.  ed.  360. 

Tyler,  on  Infancy  and  Coverture,  p.  464*  says: 
'*A  court  of  equity  will  always  support  a  marriage 
settlement,  if  no  particular  evidence  of  fraud  is 
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made  out,  showing  an  intention  to  deceive  and  de- 
fraud creditors." 

Bishop  states  the  doctrine  on  this  subject  as  fol- 
lows: ''If  a  man,  wishing  to  enter  into  matrimony 
with  a  particular  woman,  should,  being  insolvent, 
convey  to  her  all  his  property,  which  was  accepted 
by  her  with  full  knowledge  of  the  fact,  the  nuptial 
intent  being  not  to  defraud  his  creditors,  as  a  pri- 
mary object,  but  to  contract  marriage,  each  oa 
such  terms  as  could  be  reasonably  procured  from 
each  other,  the  case  would  not  be  within  either  of 
the  Statutes  of  Elizabeth.  Neither  would  it  be  is 
violation  of  any  principles  of  the  common  law,  be- 
cause the  common  law.  though  it  abhors  every  sort 
of  cheating,  loves  matrimony;  its  principles  all 
point  towards  it,  whenever  the  circumstances  of  a 
case  expose  them  to  this  attractive  force.'*  1  Bish- 
op, Married  Women,  6  784. 

As  against  creditors,  if  both  parties  intend,  or  if 
the  settlor  intends,  and  the  settlce  has  notice  of 
such  intent  (Magniac  v.  Thompson.  32  U.  8.  7  Pet. 
848,  8  L.  ed.  700),  to  hinder,  delay,  or  defraud  his 
creditors,  the  contract,  to  the  extent  at  least  of  the 
settlor's  debts  (Smith  v.  Cherrill,  L.  R.  4  Eq.  390t.  is 
void  (Bulmer  v.  Hunter,  L.  H.  K  Eq.  48;  Gadogan  ▼. 
Kennett,  2  Cowp.  432;  Andrews  v.  Jones,  10  Ala. 
400;  Phillips  V.  Meyers,  82  111.  67:  Jones'  App.  62  Pa. 
324;  Herring  v.  Wickam,  29  Gratt.  628;  Colombloe  t. 
Penhall,  1  Sm.  &  G.  228):  no  matter  what  the  consid- 
eration (Bulmer  v.  Hunter,  38  L.  J.  Ch.  548;  Ca^^n 
V.  Murray,  16  Mo.  378;  Ashmead  v.  Hean,  13  Pa.  5*1; 
Bozman  v.  Draughan,  3Stew.248;  Mosely  v.  Gainer, 
10  Tex.  393,  419);  and  mere  knowledge  of  the  set- 
tlor's Indebtedness  (Campion  v.  Cott^m,  17  Ves.  Jr. 
264;  Richardson  v.  Horton,  7  Beav.  112),  or  insoU-en- 
cy  (Sisson  v.  Roath,  30  Conn.  W),  will  not  amount  u> 
fraudulent  intent  or  notice,  though  they  may  goto 
prove  it  (Kx  parte  McBurnie,  1  DeGex,  M.  &  G.  441; 
Marshall  v.  Morris,  16  Ga.  368;  Croft  v.  Arthur.  3 
Desaus.  Eq.  223;  Colombine  v.  Penhall.  1  Sm.  &  G. 
228),  Just  as  the  unreasonableness  of  the  settlement 
may.  Ex  patie  McBurnie,  MarshaU  v.  Morris, 
Croft  v.  Arthur,  and  Colombine  v.  Penhall,  mpra; 
Simpson  v.  Graves,  RJley,  Eq.  282;  Bank  v.  March- 
and, T.  U.  P.  Charlt.  247:  Stewart,  Mar.  &  Div.  fi  3H. 
See  noUs  to  McNutt  v.  McNutt  (Ind.)  2  L.  R.  A.  373: 
Deshon  v.  Wood  (Mass.)  1  L.  R.  A.  518. 
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him  to  be  a  man  of  large  means,  and  fully 
able  to  make  the  said  proVision  fpr  her  mar- 
riage, and  that  she  accepted  the  same  without 
any  intent  of  hindering  or  defrauding  his  cred- 
itors. It  turned  out  afterwards,  however, 
that  said  Bray  was,  in  fact,  insolvent  at  ihe 
time  said  conveyance  was  made  to  plaintiff. 
On  said  July  12,  1888,  the  date  of  said  con- 
veyance to  plaintiff,  said  Bray  was  indebted  to 
the  defendant  Charles  C.  Knox  in  an  amount 
exceeding  |60,000;  and  on  August  12,  1885, 
said  Knox  recovered  judgment  against  saici 
Bray  for  $79,218.  On  April  26,  1887,  Knox 
caused  an  execution  to  be  issued  on  said  judg- 
ment, and  delivered  the  same  to  the  sheriff 
with  instruction  to  levy  it  upon  said  lot  con- 
veyed by  said  Bray  to  plaintiff  as  aforesaid, 
as  the  property  of  said  Bray.  The  sheriff 
made  said  levy,  and  was  about  to  sell  said  lot, 
when  the  plaintiff  brought  this  present  action 
to  restrain  such  sale,  upon  the  ground  that  it 
would  cast  a  cloud  upon  b^r  title.  The  court 
gave  judgment  for  plaintiff  according  to  her 
prayer,  and  from  said  judgment,  and  from  an 
order  denying  a  new  trial,  the  defendant  Knox 
appeals. 

The  main  question  presented  is  whether  the 
said  conveyance  from  Bray  to  his  daughter, 
under  the  circumstances  above  stated,  was 
void  as  agaiust  the  creditors  of  Bray.     This 

Question  has  been  very  ably  and  elaborately 
iscussed  by  counsel,  and  a  multitude  of  au- 
thorities have  been  cited.  We  will  not  under- 
take here  to  review  these  authorities,  but  will 
merely  state  the  conclusions  to  which  they 
clearly  lead.  Where  one  party  conveys  land 
to  another  for  a  valuable  and  adequate  consider- 
ation, the  conveyance  will  be  good  against  the 
creditors  of  the  grantor,  although  the  latter  in- 
tended thereby  to  defraud  his  creditors,  if  the 
grantee  had  no  knowledge  of  such  intent,  and 
was  in  no  way  a  participant  in  the  fraudulent 
purpose.  Marriage  is  the  highest  and  most 
valuable  of  considerations;  and  when  a  con- 
veyance is  made  upon  such  consideration,  the 
grantee,  if  guiltless  of  fraud  herself,  is  in  at 
least  as  firm  and  sure  a  position  as  if  she  had 
paid  in  money  the  full  value  of  property  con- 
veyed. It  has  even  been  held  that  a  voluntary 
conveyance  to  a  daughter,  intended  as  a  settle- 
ment, and  without  present  reference  to  her 
marriage,  will  become  ex  post  facto  valid 
against  creditors  and  purchasers  with  only 
implied  notice,  if  upon  the  credit  of  the  con- 
veyance a  person  has  been  induced  to  marry 
her.  Marriage  being  in  its  nature  permanent, 
and  being  the  most  important  of  all  civil  re- 
lations, the  law  will  not  lightly  allow  the  in- 
ducements which  have  led  to  it  to  be  disturbed. 
And  the  dowry  of  a  bride,  without  special 
proof,  is  presumed  to  be  an  inducement  to  her 
marriage.  The  law  does  not  require  a  delicate 
investigation  into  the  quantum  of  influence 
which  her  property  has  had  with  her  suitor. 
A  few  of  the  many  authorities  which  establish 
the  principles  above  stated  are  the  following: 
Bump,  Fraud.  Con  v.  pp.  805,  306,  and  cases 
cited;  Wait,  Fraud.  Con  v.  §  212,  and  cases 
cited;  Magniac  v.  Thompson,  32  U.  S.  7  Pet. 
348.  8  L.  ed.  709;  Prtwii  v.  WiUion,  103  U.  S. 
22,  26  L.  ed  360;  Wood  v.  Jackmn,  8  Wend.  9; 
Herring  v.  Wickham^  29  Gratt.  638;  Huston  v. 
Cantril,  11  Leigh,  146,  155;  Sterry  Y.Arden,  1 
13L.R.  A. 


Johns.  Ch.  260,  271.  1  L.  ed.  183,  187;  Brown 
V.  Carter,  5  Ves.  Jr.  877,  878;  Otis  v.  Spencer, 
102  111.  622;  Duganv.  Gittings,  8  Gill,  138,  48 
Am.  Dec.  806. 

The  case  at  bar  presents  a  clear  field  for  the 
application  of  these  principles.  It  has  none  of 
those  peculiarities  or  complications  of  facts 
which  often  make  it  difiScult  to  determine 
what  rule  of  law  applies.  It  is  a  plain  case  of 
a  conveyance  upon  the  express  consideration 
of  marriage,  which  was  the  direct  and  imme- 
diate inducement  of  the  marriage,  and  made, 
not  only  without  any  knowledge  of  fraud  by 
the  grantee,  but  without  any  intent  to  defraud 
on  the  part  of  the  grantor.  The  court  was 
therefore  right  in  upholding  the  said  convey- 
ance against  appellant,  claiming  ;as  a  creditor 
of  Bray. 

2.  Appellant  contends  that  the  judgment 
should  he  reversed ,  because  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  because  his  demurrer  on  that 
ground  was  erroneously  overruled.  The  point 
is,  as  we  understand  it,  that  facts  constituting 
a  cloud  on  plaintiff's  title  are  not  stated,  be- 
cause it  does  not  appear  that  plaintiff  derived 
her  title  from  Bray,  against  whom  the  execu- 
tion runs.  The  complaint  shows,  among  other 
things(in  brief),  that  since  July  12,  1883,  plain- 
tiff has  been  the  owner  and  in  possession  of  a  cer- 
tain described  lot  of  land;  that  said  land  is  "a 
pbrtion  of  W.  A.  Braj-'s  Oak  Tree  farm  tract,  as 
surveyed  for  W.  A.  Bray  by  James  T.  Straiten , 
April,  1869,  as  per  map,"  etc,,— **all  of  which 
was  and  is  well  known  to  the  defendants  here- 
in;" that  defendant  Knox  recovered  judgment 
against  Bray,  caused  an  execution  to  be  issued, 
and  levied  on  said  land  as  the  property  of  Bray, 
and  is  about  to  have  the  same  sold,  as  in  this 
opinion  heretofore  stated,  and  that  said  sale 
will  cast  a  cloud  upon  plaintiff's  title,  and  great- 
ly damage  and  impair  the  value  thereof.  It  is 
not  necessary  to  definitely  determine  whether 
this  complaint  is  so  totally  defective  in  its  state- 
ment of  a  cause  of  action  as  to  be  bad  on  general 
demurrer,  or  whether  it  merely  presents  a  case 
of  defective  averments,  assailable  only  on 
special  demurrer;  because  defendant,  m  a(}- 
dition  to  his  answer  in  which  the  averments  of 
the  complaint  are  denie<l,  filed  a  cross-com- 
plaint in  which  he  asked  for  affirmative  relief, 
and  in  which  he  averred  specifically  the  very 
facts  which  he  contends  should  have  been  aver- 
red in  the  complaint  of  plaintiff.  In  his  croas- 
complaint  he  avers  that  on  said  July  12,  188:j, 
and  for  a  long  time  prior  thereto,  the  said  Bray 
was  the  owner  in  fee  and  in  possession  of  said 
land;  that  on  said  day  he  conveyed  the  same 
by  deed  to  plaintiff,  who  is  his  daughter,  that 
the  deed  was  voluntary  and  without  consider- 
ation; that  plaintiff  holds  under  said  deed,  and 
not  otherwise;  and  that  the  deed  was  made  to 
hinder  and  delay  creditors,  and  particularly  de- 
fendant. He  prays  that  the  deed  be  declared 
fraudulent  and  void,  and  that  he  be  allowed 
to  proceed  with  the  execution.  To  this  cross- 
complaint  plaintiff  filed  an  answer,  in  which 
she  admitted  said  deed  from  Bray,  and  that  she 
held  under  it,  but  denied  that  it  was  voluntary, 
or  without  consideration,  or  fraudulent,  and 
averred  the  consideration  of  marriage,  and  the 
facts  concerning  said  marriage,  as  heretofore 
stated.     Upon  these  pleadings  the  case  went  to 
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trial;  and  it  would  be  a  vain  thing  to  reverse 
the  judgment,  and  allow  plaintiff  to  amend  her 
complaint  by  averring  facts  already  averred  in 
the  cross-complaint,  and  to  again  in  that  form 
present  issues  which  have  already  been  raised 
and  determined,  l^be  appellant  made  no  ob- 
jection to  the  introduction  by  plaintiff  of  the 
said  deed  to  her  from  Bray;  and  the  issue  of 
the  validity  of  said  deed,  raised  by  the  cross- 
complaint  and  answer  to  it,  was  the  one  issue 
tried;  and  therefore,  if  it  be  conceded  that  the 
complaint  failed  to  state  sufficient  facts,  such 
failure  was  cured  by  the  statement  of  the  omit- 
ted facts  in  the  other  pleadings,  which  present 
a  case  of  "express  aider."  And  the  fact  that 
there  was  a  demurrer  does  not  take  it  out  of 
the  rule.     There  was  a  demurrer  in  Sehenck  v. 


Hartford  F.  Ins.  Co.,  71  Cal.  28,  but  the  court 
held  there  that  the  omission  of  a  material  fact 
in  the  complaint  was  cured  by  its  averment  in 
the  answer.  That  case,  in  principle,  cannot 
be  distinguished  from  the  case  at  bar.  See  al- 
so Pom.  Rem.  g  579.  Many  cases  to  the  same 
point  are  cited  by  counsel  for  respondent. 

8.  We  see  nothing  in  the  point  that  an 
antenuptial  contract  must  be  in  writing.  No 
question  arises  here  as  to  the  enforcement  of  a 
verbal  contract  which  ought  to  have  been  in 
writing.  There  are  no  other  points  necessary 
to  be  specially  noticed.  The  judgment  and 
order  denying  a  new  trial  are  affirmed. 

We  concur:  De  HaTen,  J. ,  Sluurpsteiii. 
J. 
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Dwigbt  PECK  et  a/.,  HeepU., 

V. 

Cecilia  REE8,  Appt. 

( Utah ) 

1«   The  amendment  of  an  answer  by  8trik> 
.  Ing  out  certain  aUeffattoos  is  properly  retuaed, 
where,  after  the  amendment,  the  answer  would 
still  contain  afiirmatlve  allegations  of  similar  im- 
port to  those  stricken  out. 

8.  Death  of  the  grantor  before  delivery 
of  a  deed  of  gift  which  ho  has  placed  in  his 
agenrs  hands  to  be  delivered,  terminates  the 
agent^s  authority,  and  a  subsequent  delivery  Is 
invalid. 

3*  The  mere  intention,  evidenced  by  the 
execution  of  a  deed,  on  the  part  of  one 
about  to  die»  to  make  a  gift  of  property 
to  a  person  towards  whom  he  is  under  no  obliga- 
tions, legal  or  moral,  creates  no  equity  in  the 
letter's  favor  superior  to  that  of  the  grantor's 
heirs,  and  unless  the  gift  is  completed  in  the 
grantor's  lifetime  no  title  can  pass. 

4.  The  delivery  by  a  grnu&tor  to  hia  own 
afl^nt  of  a  deed  of  gift  intended  for  one 
who  has  no  knowledge  that  it  was  to  be  nude,  is 
not  a  valid  delivery  to  the  latter. 

(September  W,  1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Distnct  Court  for  Webber  County  in 
favor  of  complainants,  in  a  suit  brought  to  quiet 
title  to  certain  real  estate.     Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 
Mesers.  Miller  &  Mafl^nnia,  for  appellant: 
To  constitute  a  delivery  good  for  any  pur- 
pose, the  grantor  must  devest  himself  of  all 
power  and  dominion  over  the  deed.  To  do 
this  he  must  part  with  the  possession  of  the 
deed  and  ail  right  and  authority  to  control  it, 
either  finally  and  forever,  as  where  it  is  given 


Note.— Donations  causa  mortin.  See  notes  to 
Drew  V.  Hagorty  (Me.)  3  L.  R.  A.  230;  WUllams  v. 
Guile  (N.  Y.)  6  L.  R.  A.  888;  Devol  v.  Dye  (Ind.) 
7  L.  R.  A.  409;  Ridden  v.  Thrall  (N.  Y.)  11  L.  R.  A. 
«84and  Walsh's  App.  (Pa.)  1  L.  R.  A.  535. 
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over  to  the  grantee  himself  or  some  person  for 
him. 

Prutsman  v.  Baker,  30  Wis.  644. 

If  a  grantor  deliver  any  writing,  as  his  deed 
to  a  third  person  to  be  deliyered  oyer  bv  him 
to  the  grantee,  on  some  future  event,  it  is  the 
grantor's  deed  presently  and  the  third  person 
IS  a  trustee  of  it  for  the  grantee. 

Wheelwright  y.  Wheelwright,  2  Mass.  453; 
Hdthatoay  v.  Payne,  84  N.  Y.  106;  BaU  v. 
Foreman,  37  Ohio  St  137;  Cooke  y.  Cooke,  84 
Ohio  St.  616;  Albright  y.  Albright,  70  Wis. 
538. 

Mesm's.  Smith  &  Smith  for  respondents: 

An  instrument,  whatever  is  its  form,  is  testa- 
mentary in  its  operation  and  quality  if  it  he  in- 
tended not  to  operate  till  the  death  of  the  party 
who  made  it,  and  the  intention  of  the  maker 
may  he  gathered  either  by  the  instrument  or 
from  extrinsic  testimony. 

Hatch  y.  Hatch,  9  Mass.  308, 810,  and  note. 

There  was  no  delivery  of  the  cieed  in  this 
case. 

Herbert  y.  Herbert,  1  111.  278,  12  Am.  Dec. 
192;  Jackeony.  Phippe,  12  Johns.  419;  Maynard 
y.  Maynard,  10  Mass.  457;  2  BL  Com.  807; 
Hihberd  v.  Smith,  67  Cal.  647;  Fitch  v.  Bunch, 
30  Cal.  210:  Pennington  v.  Pennington,  75 
Mich.  600. 

To  constitute  a  good  donatio  mortis  causa, 
the  first  thing  that  is  required  is  that  the  thing 
given  must  be  personal  property:  second,  that 
the  gift  must  be  made  by  the  donor  in  peril  of 
death  and  to  take  effect  only  in  case  the  giver 
dies;  third,  there  must  be  an  actual  delivery  of 
the  subject  to  convey  a  donatio  in  cases  where 
delivery  can  be  made. 

The  first  requirement  concludes  the  defend- 
ant in  this  case.  It  is  impossible  that  there 
should  be  a  gift  mortis  causa  of  real  estate. 

Bouvier,  Law  Diet,  title  Donatio  Mortis 
Causa,  pp.  659,  560. 

The  death  of  Henry  Peck  terminated  abso- 
lutely the  authority  of  Jones,  who  was  his 
agent. 

2  Kent,  Com.  645,  par.  4. 

Anderson,  J.,  delivered  the  opinion  of  the 
court: 
The  complaint  in  this  case  alleges  that  the 
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plaintiff  Julia  Eliza  Peclc  is  the  widow  and  the 
other  plaintiffs  are  the  children  and  heirs-at-law 
of  Henry  Peck,  late  of  Oneida  County,  Idaho 
Territory,  deceased;  that  Henry  Peck  died  at 
Malad,  Oneida  County,  Idaho  Territory,  on 
or  about  the  28d  day  of  July,  1889;  that  about 
ten  days  before  his  death  he  made  a  will  by 
which  he  devised  to  the  defendant  certain  real 
estate  situated  in  Cache  County,  Utah  Terri- 
tory; that  the  devise  in  the  will  was  for  the 
purpose  of  having  carried  out  the  testator's 
temple  work  (meaning  thereby  certain  pious, 
superstitious,  and  polygamous  practices  of  the 
Mormon  Church),  to  be  carried  on  in  the  Mor- 
mon temple  at  Logan,  Cache  County,  Utah; 
that  the  will  was  duly  probated  August  29, 
1889,  and  the  plaintiffs  Howard  Peck  and 
Dwight  Peck  duly  qualified  as  executors,  and 
letters  testamentary  were  duly  issued  to  them 
on  that  day;  that  after  the  execution  of  the 
will,  to  wit,  on  the  17th  day  of  July,  1889,  the 
said  Henry  Peck  executed  a  deed  for  the  same 
real  estate  to  the  defendant,  but  that  the  deed 
was  wholly  without  consideration,  and  was 
never  delivered,  and  that  after  the  death  of  the 
said  Henry  Peck  the  deed  came  wrongfully  in- 
to the  possession  of  the  defendant,  and  she 
caused  the  same  to  be  recorded  in  the  records 
of  Cache  County.  Utah.  The  plaintiffs  claimed 
to  be  trhe  owners  of  the  land  under  the  will  and 
as  heirs  of  Henry  Peck,  and  asked  to  have 
their  title  quieted  against  the  defendant.  The 
defendant,  by  her  answer,|denied  that  the  deed 
was  never  delivered,  or  that  it  came  wrongful- 
ly into  her  possession,  and  alleged  that  the  deed 
was  duly  executed  by  Peck  in  his  lifetime, 
and  **by  him  delivered  to  one  Jenkin  Jones, 
unconditionally,  for  the'  use  and  benefit  of  this 
defendant,  with  express  directions  and  au- 
thority to  deliver  the  same  to  this  defendant 
upon  the  death  of  said  Henry  Peck,  as  a  gift 
eauM  mortis;  and  that  said  deed  was  made  and 
delivered  in  anticipation  of  the  approacliing 
death  of  said  Henry  Peck."  and  that  Jones  de- 
livered the  deed  to  her  in  pursuance  of  such 
authority.  The  depositions  of  Jenkin  Jones, 
Henry  K.  Jones,  and  Howard  Peck  were  in- 
troduced and  read  on  behalf  of  plaintiffs.  No 
evidence  was  offered  by  the  defendant.  At  the 
close  of  the  evidence  the  defendant  asked  leave 
of  the  court  to  amend  her  answer  by  striking 
out  the  words  "causa  mortis,  and  that  said 
deed  was  made  and  delivered  in  anticipation  of 
the  approaching  death  of  said  Henry  Peck," 
which  was  refused  by  the  court,  to  which  ruling 
the  defendant  excepted,  and  assigns  the  same 
as  error. 

The  court  found  that  Henry  Peck  was  the 
owner  of  the  land  in  controversy  at  ihe  time  of 
his  death;  that  within  ten  days  prior  to  his 
death  he  made  an  attempcd  devise  of  his  prop- 
erty to  the  defendant,  Cecilia  Rees,  by  will, 
which  devise  was  void  under  the  statutes  of 
of  Idaho  Territory,  where  he  resided  prior  to 
his  death  on  the  22d  day  of  July,  1889.  and 
after  his  said  will  had  been  written;  "and  as  an 
attempt  to  make  a  testamentary  disposition  of 
said  property  to  the  defendant,  and  without  any 
consideration  whatever.either  good  or  valuable, 
made,  executed,  and  delivered  to  one  Jenkin 
Jones  a  deed  for  said  property,  said  deed  being 
in  favor  of  the  defendant,  Cecilia  Rees,  she  be- 
ing named  as  grantee  therein;  that  Jenkin  Jones 
13  L.  R  A. 


had  no  authority  from  the  defendant  to  receive 
said  deed,  and' was  directed  by  said  Henry 
Peck  to  keep  said  deed  unlil  after  his  death, 
and  then  deliver  the  same  to  the  defendant; 
that  about  one  week  after  the  death  of  Henry 
Peck,  Jenkin  Jones  sent  said  deed  to  the  de- 
fendant through  the  United  Stales  post  office; 
that  until  she  received  said  deed  through  the 
mail  the  defendant  had  no  knowledge  of  the 
existence  of  such  deed,  or  of  any  deed."  The 
court  found  that  the  plaintiffs*  are  the  only 
heirs-at-law  of  said  Henry  Peck,  and  are  the 
residuary  legatees  under  the  will.  As  conclu- 
sions of  law  the  court  found  that  the  deed 
never  became  operative  and  is  void;  that  the 
plaintiffs  are  the  owners  of  the  property,  and 
entitled  to  a  decree  quieting  their  title  to  the 
same.  The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  the  appeal  is 
from  the  findings  and  judgment. 

Counsel  for  defendant  say  in  their  brief 
that  all  claim  of  the  defendant  under  the 
will  is  abandoned,  and  that  they  rest  their 
case  on  the  deed  alone,  and  that  the  only 
question  they  present  for  determination  is. 
Was  there  a  delivery  of  the  deed?  They 
further  say  in  their  printed  brief  in  this  court 
that  "it  is  admitted  that  the  grantee,  Cecilia 
Rees,  had  no  knowledge  of  the  execution  of  the 
deed  unlil  received  by  her  through  the  post- 
office,  about  one  week  after  the  death  of  Henry 
Peck.  It  is  further  admitted  that  neither  the 
grantee,  nor  any  person  for  her,  paid  any  con- 
sideration for  the  deed."  The  evidence  as  to 
the  delivery  of  the  deed  is  as  follows:  Jenkin 
Jones,  a  witness  for  the  plaintiff,  testified:  "I 
knew  Henry  Peck  in  his  lifetime.  I  saw  a 
deed  for  the  Cache  County  land  which  appeared 
to  be  executed  by  him,  and  the  deed  was  in 
my  possession.  Henry  R.  Evans  delivered  the 
deed  to  me  at  my  residence  in  Malad  City,  just 
a  little  lime  before  Henry  Peck's  death,  and 
said,  at  the  time  of  delivery,  here  was  a  deed 
for  me  to  keep.  No  instructions  at  that  time 
were  given  me.  The  deed  was  delivered  to 
Cecilia  Rees,  after  the  death  of  Henry  Peck  for 
fully  a  week.  I  sent  it,  addressed  to  her, 
through  the  postoffice  ...  A  short  time  be- 
fore the  death  of  Henry  Peck  he  called  on  me, 
and  told  me  he  was  very  sick,  and  did  not 
know  whether  he  would  get  well  or  not,  and 
said  he  might  make  a  paper  or  deed  for  Cecilia 
Rees,  and  asked  me  if  I  would  deliver  it,  and 
told  me  to  keep  the  matter  to  myself." 
Henry  R.  Evans  testified:  "  Was  acquainted 
with  Henry  Peck  in  his  lifetime.  I  wrote 
a  deed  for  him,  conveying  to  Cecilia  Rees 
the  property  in  Cache  County,  and  de- 
scribed in  the  complaint.  ...  I  had 
possession  of  the  deed  after  it  was  made. 
Hnd  delivered  it  to  Jenkin  Jones.  I  received 
from  Henry  Peck  instructions  to  deliver  the 
deed  to  Jenkin  Jones,  with  directions  that  he 
should  send  it  to  Mrs.  Cecilia  Rees.  and  I  gave 
Jenkin  Jones  that  direction.  The  deed  was 
made  and  executed  about  a  week  before  the 
death  of  Henry  Peck.  I  delivered  the  deed  to 
Jenkin  Jones  on  the  day  it  was  made  and  exe- 
cuted. The  deed  was  made  in  view  of  the  ap- 
proaching death  of  Henry  Peck,  and  there 
was  no  express  instruction  whether  it  was 
or  was  not  to  be  delivered  in  case  he* should 
live.     He  said  Jenkin  Jones  would  know  what 
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to  do  with  it.  I  bad  already  written  bis  will 
for  bim."  Howard  Peck.a  son  of  Henry  Peck, 
and  one  of  the  plaintiffs  in  this  action,  testified 
that  the  deed  was  intended  by  bis  faiber  as  a 
gift  in  view  of  approaching  death. 

It  will  be  observed  that,  even  if  the  court 
had  permitted  the  defendant  to  make  the  pro- 
posed amendment  to  the  answer,  striking  out 
the  admission  that  the  deed  was  intended  as  a 
gift  in  view  of  the  approaching  death  of  Henry 
Peck,  still  that  fact  was  abundantly  proved  by 
the  evidence  already  introduced,  and  without 
objection;  so  that,  even  if  the  court  erred  in 
refusing  to  allow  the  amendment,  it  worked 
no  prejudice  to  the  defendant.  The  right  to 
make  the  amendment  is  claimed  under  section 
3256,  2  Comp.  Laws  1888.  We  think  there 
was  no  error  in  refusing  the  amendment.  If 
the  amendment  had  been  made,  the  answer 
would  have  still  contained  the  aifirmativc  alle 
gation  that  Peck  executed  and  delivered  the 
deed  to  Jenkin  Jones  for  her  benefit,  and  "with 
express  directions  and  authority  to  deliver  the 
same  to  this  defendant  upon  the  death  of  said 
Henry  Peck." 

While  there  can  be  but  little  doubt  that  the 
deed  from  Peck  to  the  defendant  was  made  to 
evade  the  Statute  of  Idaho  Territory  which 
rendered  the  devise  in  the  will  to  defendant 
void  in  case  Peck  should  die  in  less  than  thirty 
days  after  the  execution  of  the  will,  still  he 
had  a  ri^ht  to  deed  her  the  property  as  a  gift, 
and  confer  upon  her  a  good  title;  and  the  only 
question  for  determination  is.  Did  he  so  far 
execute  bis  intentions  as  to  render  the  deed 
operative?  It  is  essential  to  the  validity  of 
every  deed  that  it  be  delivered  to  and  accepted 
by  the  grantee.  It  need  not  be  delivered  by 
the  grantor  himself,  but  may  be  delivered  by 
anyone  duly  authorized  by  him  to  make  such 
delivery.  Kor  need  it  be  delivered  to  the 
grantee  in  person,  but  may  be  delivered  to 
anyone  authorized  by  the  grantee  to  receive  or 
accept  it.  If,  however,  a  grantor  execute  a 
deed  of  gift  of  real  estate,  and  place  it  in  the 
hands  of  an  agent  to  deliver  to  the  grantee, 
and  the  grantor  dies  before  delivery,  no  deliv- 
ery can  then  be  made,  because  the  authority 
of  the  agent  to  act  ended  with  the  death  of  the 
principal;  and  in  this  case,  unless  the  delivery 
to  the  agent  Jones  was  a  delivery  to  the  de- 
fendant, there  was  no  such  delivery  of  the 
deed  as  would  render  it  operative,  and  trans- 
fer the  title  to  the  defendant. 

Peck  being  under  no  obligation,  lecal  or 
moral,  by  reason  of  indebtedness,  kinship,  or 
otherwise,  to  convey  the  land  to  the  defendant, 
no  equity  was  created  in  her  favor  by  reason 
of  his  intention  to  make  the  gift,  superior  to 
the  equity  of  his  heirs,  and  unless  he  succeeded 
in  making  the  gift  to  her  complete  in  his  life- 
time by  delivery  of  the  deed,  no  title  could 
pass  to  her.  But  Jones  was  not  the  agent  of 
the  defendant  to  accept  the  deed  for  her,  and 
hence  a  delivery  to  him  was  not  a  delivery  to 
her.  It  does  not  appear  in  the  evidence  that 
Jones  even  knew  her,  but  it  does  appear  that 
he  was  not  her  agent  for  any  purpose  con- 
nected with  the  deed,  for  it  is  conceded  she 
had  no  knowledge  that  such  a  deed,  or  any 
deed,  would  be  made  by  Peck  to  her.  Jones 
was  the  agent  of  Peck,  and  had  no  authority 
to  do  anything  with  the  deed  except  as  author- 
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ized  by  Peck,  and  Peck  could  have  demanded 
and  regained  possession  of  it  at  any  time  dur- 
ing his  lifetime.  While,  therefore,  it  was  out 
of  his  immediate  possession,  it  was  under  bis 
control,  and  liable  at  all  times  to  be  recalled 
and  canceled  by  Peck.  The  title,  then,  was  in 
Peck  at  the  time  of  his  death,  and  not  in  de- 
fendant, for  she  had  not  so  much  as  heard  of 
the  deed,  much  less  accepted  it.  and  did  not 
hear  of  it  for  a  week  after  Peck's  death.  Sup- 
pose she  had  died  the  next  day  after  Peck's 
death,  but  before  Jones  forwarded  her  the 
deed,  to  whose  heirs  would  the  property  have 
descended,— the  heirs  of  Peck  or  the  heirs  of 
the  defendant?  If  to  her  heirs,  it  could  only 
be  because  the  title  was  fully  vested  in  her  by 
the  execution  of  the  deed,  although  she  had 
never  accepted  it  by  herself  or  agent,  nor  even 
beard  of  it.  and  we  would  have  a  case  where  » 
delivery  of  a  deed  was  not  essential  to  transfer 
title.  If  we  concede  that  Jones  could  deliver 
the  deed  to  the  defendant  a  week  after  the 
death  of  Peck,  and,  when  delivered  to  her,  it 
would  vest  the  title  in  her  from  that  date, 
where  was  the  title  between  the  death  of  Peck 
and  the  delivery  of  the  deed  to  the  defendant  ? 
If  tbe  title  was  in  abeyance  during  this  time, — 
floating  around,  as  it  were,— what  would  have 
been  the  result  if  Jones  had  lost  or  destroyed 
or  refused  to  deliver  the  deed?  Suppose' the 
instructions  to  Jones  should  be  construed  io 
mean  that  he  was  not  to  await  the  death  of 
Peck  before  delivering  the  deed,  and  Peck  had 
demanded  the  return  to  him  of  the  deed,  and 
that  the  defendant  had  heard  of  the  deed  and 
demanded  of  Jones  that  he  deliver  it  to  her. 
who  would  have  had  the  greater  right  to  it? 
We  think  there  can  be  no  question  but  that 
Jones,  beins  the  agent  of  Peck,  would  have 
been  bound  to  redeliver  the  deed  to  him,  for  it 
is  of  the  essence  of  a  gift  that  it  be  volnn 
tary,  and  may  be  recalled  any  time  before 
actual  completion.  In  Younge  v.  Chuilbeau, 
70  U.  S.  8  Wall.  686,  18  L.  ed.  262,  the  grant- 
or executed  and  caused  to  be  recorded  a  deed 
to  the  grantee,  without  the  knowledge  of  tbe 
grantee,  and  he  did  not  know  of  its  execution 
until  after  the  death  of  the  grantor,  when  the 
deed  was  found  among  his  papers.  In  a  suit 
between  the  heir  of  the  grantor  and  those 
holding  under  the  grantee  the  Supreme  Court 
of  the  United  States  said:  "The  delivery  of 
the  deed  is  essential  to  the  transfer  of  title.  It 
is  the  final  act  without  which  all  other  formal- 
ities are  ineffectual.  To  constitute  such  de- 
livery the  grantor  must  part  with  the  posses- 
sion of  the  deed,  or  the  right  to  retain  it.  Its 
registry  by  him  is  entitled  to  great  considera- 
tion upon  this  point,  and  might,  perhaps,  jus- 
tify, in  the  absence  of  opposing  evidence,  a 
presumption  of  delivery." 

In  Parmalee  v.  Simjmn,  72  U.  S.  5  Wall. 
81.  18  L.  ed.  542,  one  Bovey  conveyed  certain 
real  estate  to  Simpson,  to  whom  he  was  in- 
debted, and  placed  the  deed  on  record  without 
the  knowledge  of  Simpson.  Two  days  later  he 
mortgaged  the  same  lands  to  Parmalee,  and  the 
mortgage  was  recorded  before  Simpson  knew  of 
the  deed  to  him,  and  the  court  held  that  the 
mortgage  took  precedence  over  the  deed.  The 
court  said:  "The  placing  of  the  deed  on  record 
was  Bovey's  own  act,  and  done  without  the 
assent  of  Simpson.     Under  this  state  of  facts. 
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there  was  manifestly  no  delivery.  The  execu- 
tion and  registration  of  a  deed,  and  delivery  of 
it  for  that  purpose,  does  not  vest  the  title  in 
the  grantee.  If  Simpson  had  agreed  to  accept 
the  deed  in  liquidation  of  his  debt,  and  consti- 
tuted the  register  his  agent  to  receive  it,  then 
the  delivery  of  the  deed  to  the  register  would 
have  been,  in  legal  contemplation,  a  delivery 
to  him."  See  abo  Maynard  v.  Maynard,  10 
Mass.  458;    Samson  v.    Thornton,  3  Met.  281; 


Jackton  v.  Phipps,  12  Johns.  419;  Jackson  v. 
I^k.  12  Wend.  105.  So,  in  this  case,  the  de- 
livery of  the  deed  to  Jones  did  not  vest  the 
title  in  the  defendant;  and  before  she  knew  of 
its  existence  and  had  an  opportunity  to  accept 
it,  the  title  passed  upon  the  death  of  Peck  to 
theplain  tiffs  by  operation  of  law. 

The  judgment  of  the  District  Court  is  affirmed. 

Zane,  Ch.  J.,  and  Blackburn, e/*. ,  concur. 


IOWA  SUPREME  COURT. 


Max  J.  BAEHR 

V. 

A.  A.  CLARK,  Appt. 


-Iowa. 


A  bona  fide  purchaser  of  diamonds  from 
one  who  obtained  them  from  their  owner,  under 
the  fraudalent  representation  that  he  had  a  cus- 
tomer for  them,  and  would  return  them  or  their 
price  In  un  hour,  with  the  intention  of  appro- 
priatinfiT  them  to  his  own  use,  acquires  no  title  as 
afrainst  the  bailor. 

(October  5, 1891). 

APPEAL  by  defendant  from  a  judgment  of 
the  District  C'ourt  for  Pottawattamie 
County,  in  favor  of  plaintiff  in  an  action  to  re- 
cover possession  of  certain  diamonds.  Af- 
Jirmed. 

Statement  by  Rothrock,  J.: 

Action  of  replevin  for  a  diamond  ring  and 
a  diamond  stud.  The  plaintiff  and  the  defend- 
ant each  claim  to  be  the  owner  of  said  prop- 
erty. The  cause  was  submitted  to  a  jury,  and, 
the'  jury  being  unable  to  agree  upon  a  verdict, 
by  agreement  of  the  parties  the  issue  was  after- 
wards submitted  to  the  court  without  a  jury, 
on  the  evidence  taken  by  the  short-hand  re- 


porter at  the  jury  trial.  The  court,  upon  an 
examination  of  the  evidence,  found  for  the 
plaintiff.    Defendant  appeals. 

Messrs.  Flickinfirer  Bros.,  for  appellant: 

Even  if  a  criminal  act  had  been  committed 
by  Barker  this  would  in  no  way  or  manner 
determine  the  passing  of  the  title  to  the  prop- 
erty. Property  does  pass  if  the  vendor  so  in- 
tends, however  fraudulent  the  devices  of  the 
buyer  ma^  be  to  induce  that  intention. 

Benjamin,  Sales,  g  437,  and  authorities  cited. 

In  cases  of  fraud,  criminal  or  otherwise,  iis 
between  the  parties,  the  property  passes  sub- 
ject to  the  right  of  rescission  on  the  ground  of 
fraud,  unless  the  rights  of  innocent  third  par- 
ties intervene. 

Osicego  Starch  Factory  v.  Lendrum,  57  Iowa, 
573;  Babcock  v.  Laioson,  L.  R.  4  Q.  B.  Div. 
394;  Plummer  v.  People's  Nat.  Bank,  ©5  Iowa, 
405. 

Plaintiff,  in  stating  the  contract  made  with 
Barker,  brings  the  case  fairly  within  section 
1922  of  the  Code,  which  provides:  "  No  sale, 
contract  or  lease,  wherein  the  transfer  of  title 
or  ownership  of  personal  property  is  made  to 
depend  on  any  condition,  shall  be  valid  against 
any  creditor  or  purchaser  of  the  vendee  or 
lessee  in  actual  possession,  and  obtained  in 
pursuance  thereof,  without  notice,  unle&s  same 
be  in  writing  executed  by  the  vendor  or  les- 


Note.— IFften  the  vendee  of  jyersoTuU  propertti  trill 
not  ac(mire  titU. 

The  principle  is  well  recogruized  In  the  established 
rules  regrulatinff  the  sale  of  personal  property, 
that  no  person  can  transfer  title  to  another^s  prop- 
erty, unless  the  owner  by  some  direct  and  unequiv- 
ocal act  has  clothed  him  with  the  indicia  of  owner- 
ship.   McGoldrick  v.  Willits,  52  N.  Y.  612. 

The  rea^oninfr  in  the  case  last  cited  is.controllin^ 
upon  McGoldrick  v.  Willits,  «m/>ra.  The  defendant 
bought  the  plaintiff^s  whiskey  from  a  third  person 
who  had  neither  real  nor  apparent  authority  from 
the  owner  to  sell  it.  The  rulinpr  was  that  the  ven- 
dee could  acquire  no  better  title,  merely  because  it 
was  disclosed  by  the  evidence  that  he  purchased  in 
good  faith.  The  rule  caveat  emptor  applies,  if  any 
rule  at  all  be  necessary,  to  show  that  you  cannot 
get  a  title  to  my  property  by  a  purchase,  no  matter 
how  high  your  faith,  from  one  who  has  no  au- 
thority from  me,  real  or  apparent,  to  sell  it. 

One  having  possession  of  personal  proiierty  as  a 
bailee  for  hire,  with  an  executory  and  conditional 
agreement  for  its  purchase,  which  conditions  have 
not  been  performed,  can  give  no  title  thereto  to  a 
purchaser,  although  the  latter  acts  in  good  faith 
and  parts  with  value,  and  is  without  notice  of  the 
want  of  title  of  his  vendor.  Ballard  v.  Burgett,  40 
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N.  Y.  814:  Wait  v.  Green,  38  N.  Y.  556;  Austin  v. 
Dye,  46  N.  Y.  500. 

A  purchaser  of  chattels  takes  them,  as  a  general 
rule,  subject  to  whatever  may  turn  out  to  be  in- 
firmities of  the  title.  Farmers  &  M.  Nat.  Bank  v. 
Logan,  74  N.  Y.  568. 

And  it  is  a  rule  of  extended  application,  that  no 
person  can  transfer  any  greater  title  than  he  him- 
self has  in  the  thing  transferred.  2  Kent,  Com.  324; 
Saltus  v.  Everett,  20  Wend.  267,  275;  Brower  v.  Pea- 
body,  13  N.  Y.  121;  Peer  v.  Humphrey,  2  Ad.  &  El- 
495;  Dows  v.  Perrin,  16  N.  Y.  325;  CoviU  v.  HilJ,  f 
Denio,  323,  327:  Whistler  v.  Forster,  14  C.  B.  N.  S. 
248;  Ballard  v.  Burgett.  40  N.  Y.  314. 

The  sale  of  chattels  by  one  not  in  possession  of 
the  legal  title  conveys  to  the  transferee  no  title  in 
the  goods,  even  where  the  purchase  is  for  value 
and  in  entire  good  faith.  This  rule  is  supported 
by  well-recognized  authority.  Boyce  v.  Brock - 
way,  31  N.  Y.  490:  Brower  v.  Peabody,  13  N.  Y.  121; 
HoflFman  v.  Carow,  22  Wend.  285;  Spaulding  v. 
Brewster,  50  Barb.  142;  Dudley  v.  Hawley,  40  Barb. 
397;  Cobb  v.  Dows.  10  N.  Y.  3*5;  Murray  v.  Burling, 
10  Johns.  172;  Everritt  v.  Coffin,  6  Wend.  604;  Saltus 
v.  Everett,  SO  Wend.  270;  Connah  v.  Hale,  23  Wend. 
462;  Covin  v.  Hill,  4  Denio,  323;  La  Place  v.  Au- 
poix,  1  Johns.  Cas.  407;  Dlsbrow  v.  Tenbroeck,  4  B. 
D.Smith,  397.  F.8.  R. 
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sor,  ackDowledgfed  and  recorded  the  same  as 
chattel  mortgages." 

A  sale  is  ''  the  transfer  of  an  absolute  or 
general  property  in  a  thing  for  a  price  or  mon- 
ey," and  a  conditional  sale  is  such  transfer 
subject  to  conditions,  etc. 

See  Benjamin,  Sales,  chap.  1;  Warner  v. 
Jameson,  52  Iowa,  70;  Singer  S.  Mack,  Co,  v. 
Holeomb,  40  Iowa,  38;  Moline  Plow  Go,  v. 
Braden,  71  Iowa,  141,  citing  Posh  v.  Weston, 
62  Iowa.  075,  and  Thorpe  v.  Fowler,  57  Iowa, 
541.  See  also  Thatcher  v.  Union  Scale  Co,  74 
Iowa,  117. 

Mesm-s,  A«  W.  Askwith  and  Wrie^ht  At 
Baldwin*  for  appellee: 

If  Barker  never  bad  the  title  to  the  diamonds, 
any  attempted  transfer  of  title  by  him  would 
confer  none  on  his  vendee. 

Oimble  v.  AcMep.  12  Iowa,  27;  Frans  v. 
Young,  24  Iowa,  376. 

Baehr  did  not  sell  the  diamonds  to  Barker, 
but  Barker  obtained  them  under  the  false  and 
fraudulent  representation  that  he  wanted  to 
show  them  to  a  purchaser,  and  he  had  no  in- 
tention of  showing  the  diamonds  to  a  pur- 
chaser at  the  time  he  got  possession  of  them. 
The  court  could  not  reach  any  other  conclu- 
sion.    Such  acts  amount  to  a  crime. 

State  V.  Anderson,  47  Iowa,  142;  State  v. 
House,  56  Iowa,  466;  State  v.  Joaquin,  48  Iowa, 
131. 

Baehr  never  intended  to  pass  title  to  Barker. 

Rothrock,  J,,  delivered  the  opinion  of  the 
court: 

1.  The  court  made  special  findings  of  the 
facts  which  it  was  thought  were  established  by 
the  evidence.  We  need  not  set  out  these  find- 
ings in  detail,  but  will  recite  such  as  are 
deemed  material  to  a  determination  of  the 
rights  of  the  parties  upon  an  appeal.  The 
plaintiff  is  a  dealer  in  diamonds  at  the  City  of 
Omaha,  in  the  State  of  Nebraska.  In  the 
month  of  December,  1888,  one  J.  J.  Barker 
made  his  appearance  at  the  plaintiff's  place  of 
business,  and  represented  that  he  had  a  cus- 
tomer for  a  diamond  ring  and  stud,  and  desired 
to  examine  the  plaintiff  s  goods.  He  selected 
the  ring  and  stud  now  in  controversy,  and  the 
plaintiff  delivered  them  to  him  to  take  them  and 
show  them  to  the  party  who  desired  to  make 
the  purchase.  The  sum  of  $450  was  fixed  as 
the  price  of  the  diamonds,  and  Barker  was  to 
return  them,  or  return  with  the  price,  in  an 
hour.  The  plaintiff  saw  no  more  of  Barker  for 
two  or  three  days,  when  he  succeeded  in  hav- 
ing an  interview.  Barker  at  first  stated  that  he 
had  been  robbed  of  the  diamonds;  said  he  had 
been  knocked  down  and  robbed,  and  called 
attention  to  eertaiin  bruises  on  his  face  and 
marks  on  his  fingers.  The  plaintiff  threatened 
to  have  Barker  arrested,  and  then  he  stated  he 
had  lost  the  diamonds  at  a  gambling-house;  and 
afterwards  he  stated  that  they  were  in  posses- 
sion of  the  defendant,  Clark,  at  Council  Bluffs. 
It  was  afterwards  ascertained  that  Barker,  after 
obtaining  possession  of  the  diamonds,  crossed 
the  Missouri  river  to  Council  Bluffs  and  stop- 
ping at  a  gambling-house  kept  by  one  Carrigg. 
While  there  he  was  in  urgent  need  of  money, 
and  Carrigg  advanced  money  to  him,  from 
time  to  time,  and  took  and  held  the  diamonds 
as  security.  When  these  advances  amounted 
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to  $247  Carrigg,  refused  to  make  further  ad- 
vancements, and  he  and  Barker  went  to  the 
defendant  with  the  diamonds,  and  sold  them 
to  him  for  the  sum  of  $275  and  Clark  paid 
Carrigg,  the  keeper  of  the  gambling-house, 
the  sum  of  $247,  and  he  paid  Barker  the  bal- 
ance, being  $28.  Barker  represented  to  the 
defendant  that  the  diamonds  belonged  to  him. 
There  are  other  facts  disclosed  in  evidence  as 
to  efforts  made  by  plaintiff  to  obtain  payment 
for  the  property)  and  offers  to  purchase  the 
diamonds  from  Clark,  which  are  of  no  impor- 
tance in  the  case.  The  plaintiff  did  no  act 
which  would  in  law  estop  him  from  asserting 
any  claim  he  mav  have  had  at  any  time  to  recov> 
er  the  property  from  Clark.  The  court  found 
that  Clark  was  an  innocent  purchaser  for  value, 
and  we  incline  to  think  that  finding  was  cor- 
rect. The  onljr  real  question  in  the  case  is 
whether  Clark  is  entitled  to  the  property  as  an 
innocent  purchaser?  Other  facts  might  be 
stated  which  authorize  the  conclusion  that 
Barker  obtained  the  possession  of  the  goods  by 
fraudulent  representations,  but  enough  has  beem 
stated  to  show  that  the  court  was  fully  author- 
ized in  finding  that  Barker  had  no  customer 
for  valuable  diamonds.  The  fact  that  he  did  not 
return  in  an  hour,  but  repaired  to  a  gambling- 
house  and  pledged  the  diamonds  to  the  keeper 
of  the  house,  fully  warrants  the  finding  that 
he  obtained  possession  of  the  property  by  fraud. 
If  the  plaintiff  had  sold  and  delivered  the  dia- 
monds to  Barker  upon  those  representations., 
and  Barker  had  resold  to  the  defendant,  he 
being  an  innocent  purchaser,  the  plaintiff  could 
not  maintain  this  action.  It  is  well  settled  that 
when  goods  are  obtained  from  their  owner  bj 
fraud,  and  the  facts  show  a  sale  to  the  party 
guilty  of  the  fraud,  an  innocent  purchaser  of 
the  goods  from  the  fraudulent  vendee  for  value^ 
and  without  notice  of  the  fraud,  will  take  the 
title.  The  true  inquiry  is.  Did  the  owner  in- 
tend to  transfer  both  the  property  in  and 
possession  of  the  goods  to  the  person  guilty  of 
the  fraud.  If  he  did,  there  is  a  contract  of  sale, 
however  fraudulent  the  device,  and  the  prop- 
erly passes,  and  subsequent  innocent  purchas- 
ers for  value  will  be  protected.  Rowley  t. 
Bigelow,  12  Pick.  312;  Perkins  v.  Anderson,  65 
Iowa,  398;  1  Parsons,  Cont.  520.  And  see 
Oswego  Starch  Factory  v.  Lendrum,  57  Iowa, 
578,  m  which  the  rule  announced  is  recognized^ 
but  held  not  applicable  to  an  attaching  credi- 
tor of  the  fraudulent  vendee.  Bobinson  v. 
Pogve,  86  Ala.  257;  Hutchinson  v.  Watkins,  IT 
Iowa,  475:  Chicago  Dock  Co,  v.  Foster,  48 111.507. 
But  this  rule  has  no  application  unless  there 
is  an  actual  sale  of  the  properly  by  the  alleged 
vendor.  If  one  delivers  proixjrty  to  another  aft 
a  mere  bailee,  a  purchaser  from  the  bailee  ac- 
quires no  title,  however  innocent  he  may  be. 
He  has  no  more  right  to  assert  title  to  the  prop- 
erty than  if  it  had  been  stolen,  and  his  pur- 
chase had  been  from  the  thief.  The  principle 
upon  which  this  distinction  rests  is  that  the 
vendor  in  the  cases  last  supposed  does  not  part 
with  the  title  to  the  property,  nor  does  he  have 
any  such  intention,  and  the  fraudulent  posses- 
sor of  the  property  can  convey  no  title  to  any 
third  person,  however  innocent;  for  no  prop- 
erty has  passed  to  himself  from  the  true  owner. 
Benjamin,  Sales,  869;  Rohrbough  v.  Leopold, 
68  Tex.  254;  Chnrch  v.  Mdkille,  17  Or.  418. 
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It  is  very  plain  that  the  transaction  between 
the  plaintiff  and  Barker  did  not  pass  the  title 
of  the  diamonds  to  Barker.  He  did  not  pre- 
tend or  claim  that  he  wanted  to  purchase  dia- 
monds. He  was  intrusted  with  the  possession 
of  them  merely  as  the  agent  of  the  plaintiff, 
and  instead  of  returning  them,  he  embezzled 
them  by  pawning  them  in  a  gambling:house, 
and  by  subsequently,  in  connection  with  the 
keeper  of  the  house,  selling  them  to  the  de< 
fendant.  The  authorities  appear  to  be  uni- 
form thai  in  such  case  the  purchaser  from  a 
mere  agent  or  bailee  acquires  no  title,  even 
though  he  pay  value,  and  has  no  notice  of  the 
embezzlement,  and  that  the  rule  caueat  emptor 
applies.  It  is  idle  to  contend  that  Barker  did 
not  have  (he  criminal  intent  to  embezzle  the 
dianoonds  when  he  obtained  possession  of  them 
from  the  plaintiff.  There  is  no  evidence  that 
he  had  any  friend  who  was  in  need  of  diamonds. 
All  of  his  acts  subsequent  to  the  time  he  ac- 
quired possession  indicate  that  his  purpose,  from 
the  inception  of  his  enterprise,  was  not  to  pro- 
cure a  purchaser  for  the  property,  but  to  ap- 
propriate it  to  his  own  use.  There  are  no 
other  questions  in  the  case  which  demand 
consideration. 

The  judgment  of  the  District  Court  is  of- 
firmed. 


REYNOLDS  &  CHURCHILL,  AppU., 

V. 

G.  W.  HANES  et  al. 
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The  proceeds  of  a  policy  of  insurance  on 
the  books  and  instmments  of  a  physi- 
cian, which  are  by  statute  exempt  from  sale 
under  execution  for  his  debts,  are  also  exempt. 

(October  9, 1801.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  District  Court  for  Fayette  County  in 
favor  of  defendants  in  a  proceeding  by  gar- 
nishment to  enforce  payment  of  a  hidgment  in 
favor  of  plaintiffs  out  of  the  proceeds  of  a  policy 
of  fire  insurance,  upon  certain  books  and  instru- 
ments belonging  to  defendant  Hanes,  which 
had  heen  destroyed  by  fire.  Aj^rmed, 
The  facts  are  stated  in  the  opinion. 


Messrs.  (afreorg^e  H.  Phillips  and  Ains- 
worth  &  Hobson,  for  appellants: 

The  proceeds  of  exempt  insured  property  are 
not  exempt  while  in  the  hands  of  the  insurer, 
in  the  absence  of  a  statutory  provision  making 
it  so. 

Wooster  vrPage,  54  N.  H.  125.  20  Am.  Rep. 
128;   Smith  v.  Batcliff,  66  Miss.  683. 

There  are  numerous  cases  in  Iowa  which  are 
in  favor  of  the  position  of  appellants. 

See  WM  v.  Holt,  57  Iowa,  712;  Gram  v. 
White,  27  Kan.  319;  Spelman  v.  Aldric/i,  126 
Mass.  113;  ConneU  v.  mk,  54  Vt.  381;  Trip- 
lett  V.  QraJiam,  58  Iowa,  136;  Goble  v.  Stephen^ 
son,  68  Iowa,  270;  Bobion  v.  Walker,  82  Ky. 
60,  56  Am.  Rep.  878;  PHend  v.  Gareelon,  77 
Me.  25,  52  Am.  Rep.  739;  Kellogg  v.  Waite,  12 
Allen,  529;   Cook  v.  Holbrook,  6  Allen,  572. 

The  proceeds  of  personal  property  exempt 
from  execution,  voluntarily  sold  by  the  owner, 
are  not  exempt. 

Harrier  v.  Fassett,  56  Iowa,  264. 

While  life  insurance  policies  may  be  exempt 
from  execution  under  our  Statute,  property 
acquired  by  sale  or  assignment  thereof  is  not. 

Friedlander  v.  Ma?ioney,  31  Iowa,  311. 

The  proceeds  of  a  policy  of  insurance  upon 
the  life  of  the  husband  or  wife  are  not  exempt 
from  the  debts  of  the  survivors  after  the  pro- 
ceeds shall  he  realized. 

SmetUey  v.  Felt,  43  Iowa,  607. 

The  Exemption  Law  cannot  be  legally  or 
properly  construed  to  apply  to  exemptions  not 
therein  given. 

MiteheU  v.  Joyce,  69  Iowa,  121;  Charless  v. 
Lamberson,  1  Iowa,  435;  Christy  v.  Dyer,  14 
Iowa,  438;  Elsttm  v.  Bobinson,  23  Iowa,  208; 
Givaiu  v.  Dewey,  47  Iowa,  414. 

J/r.  D.  W.  Clements,  for  appellee; 

The  law  applicable  in  this  case  should  receive 
a  liberal  construction,  and  one  that  will  carry 
out  the  spirit  and  object  sought,  as  well  as  the 
letter  of  the  Statute. 

Bevan  v.  Hoyden,  13  Iowa,  125,  Dams  v. 
Humpfirey,  22  Iowa,  137, 140.;  Kaiser  v.  Seaton, 
62  Iowa,  463,  466. 

The  more  liberal  construction  given  by  this 
and  other  courts  of  last  resort,  not  only  in- 
cludes articles  embraced  in  the  letter,  but  also 
those  coming  within  the  spirit  and  intent  of 
the  Statute. 

Under  a  statute  exempting  a  cow,  her  butter 
was  held  to  be  also  exempt,  although  not 
enumerated. 


NOTB.— Exemption  Lawm  should  receive  a  Uberal 
construction. 

The  Statute  exempting  certain  property  of  the 
debtor  from  execution  should  be  fairly  construed 
to  enable  the  debtor  to  enjoy  such  property.  If 
w^hen  such  property  is  wrongf uUy  taken  from]  the 
debtor  against  Chis  will,  the  law  does  not  afford 
him  an  adequate  remedy  for  the  injury  and  pro- 
tect him  in  its  enforcement,  the  Statute  is  to  the 
extent  of  the  failure  rendered  nugatory.  Such 
construction  should  be  adopted  as  will  secure  the 
debtor  in  the  enjoyment  of  the  exempt  property, 
and  afford  him  an  adequate  and  complete  remedy 
for  a  violation  of  his  right  Andrews  v.  Rowan,  28 
How.  Pr.  128. 

Even  an  agreement  '*  to  waive  all  exemptions  to 
property "  creates  no  estoppel,  and  in  the  eye  of 
the  law  such  a  contract  is  hard,  oppressive  and 
unconscionable,  and  totally  void  as  in  contra ven- 
1»L.R.  A. 


tion  of  the  spirit  of  our  statutes,  and  of  public 
policy.    Harper  v.  Leal,  10  How.  Pr.  276. 

A  statute  exempting  property  from  levy  and  sale 
is  not  to  be  construed  strictly,  but  so  as  to  carry 
out  the  obvious  intention  of  the  law-maker.  Wash- 
bum  y.  Goodheart,  88  Dl.  229;  Haines,  Treatise,  837, 
note. 

Where  personal  property  was  insured,  and  a  Are 
renders  an  insurance  company  liable  to  replace  the 
tumlture  destroyed  or  its  equivalent  in  money,  it 
has  been  held  that  for  a  reasonable  time  the  debtor 
has  a  right  to  the  money  due  from  the  insurance 
company,  to  replace  the  articles  of  household  fur- 
niture, if  he  has  not  used  other  means  for  that 
purpose.    Cooney  v.  Cooney,  66  Barb.  524. 

Exemption  in  favor  of  debtors  is  favored  by 
liberal  interpretations.  The  Exemption  Law  of  a 
State  bars  an  execution  on  a  Judgment  in  favor  of 
the  United  States.  Pink  v.  O'Neil,  108  U.  S.  280, 37 
L.  ed.  199. 
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Uaviit  V.  Metcalf,  2  Vt.  842,  19  Am.  Dec. 
718. 

The  proceeds  of  a  voluntary  sale  of  an  ex- 
empt cow  were  held  exempt. 

MulHken  v.  Winter,  2  Duv.  258. 

A  judgment  for  damages  by  reason  of  the 
seizure  and  sale  of  an  exempt  horse  on  execu- 
tion was  held  exempt. 

nilot8on  V.  WolcoU,  48  N.  Y.  188. 

The  proceeds  of  exempt  property  in  excess 
of  a  chattel  mortgage  thereon  were  exempt. 

Evans  v.  St.  Paul  Harvester  Works,  63  Iowa, 
204;  Brainard  v.  Simmons^  67  Iowa,  646.  See 
also  Dams  v.  Humphrey,  22  Iowa.  187;  Patter- 
son V.  Johnson,  59  Iowa,  897,  400. 

Where  exempt  property  is  invaded  and  con- 
verted in  whole  or  in  part  into  a  money  claim, 
against  the  will  of  the  owner,  the  money  col- 
lected thereon  is  exempt,  at  least  for  a  reason- 
able time. 

Kaiser  v.  Seaton,  62  Iowa,  463;  Stebbins  v. 
Peeler,  29  Vt.  289;  Keyes  v.  Rines,  37  Vt.  260; 
Mitchell  V.  Milhoan,  11  Kan.  617;  Uoiighton  v. 
Lce.m  Cal.  101;  Cooneyv,  Cooney,  ^  Barb. 
524:  Tillotson  v.  Wclcott,  48  N.  Y.  188. 

A  judgment  for  damages  to  the  homestead 
by  fire  was  held  exempt. 

Mvdge  v.  Lanning,  68  Iowa,  641. 

Also  money  in  the  hands  of  the  sheriff  under 
condemnation  proceedings  for  railroad  right  of 
way. 

kaiser  v.  Seaton,  supra.  See  also  C?iieago 
S,  W.  R.  Co.  V.  Stoinney,  38  Iowa,  182. 

Beck,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  plaintiffs  caused  process  of  garnish- 
ment to  be  issued  against  the  Capitol  Insurance 
Company  upon  a  judgment  against  defendant, 
claiming  that  the  insurance  company  is  a  debtor 
of  defendant  upon  a  policy  issued  to  him  upon 
which  there  had  been  a  loss  of  the  property  in- 
sured. A  motion  to  dismiss  the  proceeding 
was  sustained,  upon  the  grounds,  which  were 
not  disputed,  that  the  property  insured  was  ex- 
empt from  execution,  being  books,  instruments, 
etc.,  used  by  defendant,  who  was  a  physician 
and  surgeon,  in  the  practice  of  his  profession. 

2.  The  question  presented  for  decision  by  the 
record  is  this  :  Are  the  avails  of  insurance 
upon  personal  property  which  is  exempt  under 
the  Statute  from  oebts  of  the  assured  also  ex- 
empt? The  Statute  (Code,  §3072)  declares 
that  *'  if  the  debtor  is  a  resident  of  this  State, 


and  is  the  head  of  a  family,  be  may  hold  ex- 
empt from  execution  "  certain  personal  prop- 
erty, which  Includes  the  books,  instruments, 
etc.,  of  a  physician,  the  property  covered  by 
the  policy  of  insurance  in  this  case.  There  fc 
no  provision  as  to  the  exemption  or  liability  of 
the  proceeds  or  avails  of  such  property  when 
disposed  of  by  sale  or  otherwise. 

3.  The  purpose  of  the  Statute  is  to  secure  to 
the  debtor,  who  is  the  head  of  the  family,— a 
physician  and  surgeon  in  this  case, — the  instru- 
ments, books  and  other  articles  which  enable 
him  to  practice  his  profession.  Its  purpose  is 
to  secure  the  necessaries  of  life — food,  raiment 
aud  shelter — to  families  who  are  dependent 
upon  heads  thereof,  by  securing  to  them  the 
instrumei^ts  and  means  by  the  use  of  which 
they  are  enabled  to  support  their  families.  The 
exemption  is  plainly  for  the  benefit  of  families 
of  debtors,  for  those  having  no  family  can 
claim  no  exemption.  The  Statute  must  be  lib- 
erally construed,  to  carry  out  its  purpose  and 
spirit.  Bevan  v.  Hoyden,  18  Iowa,  122  ;  BatU 
V.  Hximphrey,  22  Iowa,  139 ;  Kaiser  v.  Seaton, 
62  Iowa,  468. 

The  debtor  in  the  case  before  us  was  author 
ized,  under  the  Statute,  to  bold  the  property 
in  question  exempt  from  debts,  if  it  were  used 
for  the  purpose  of  his  profession.  It  is  plain 
that  the  use  for  which  the  property  was  kept 
determined  the  question  of  its  exemption.  The 
books,  instruments,  etc.,  of  the  physician  and 
surgeon  may  be  kept  subject  to  the  authority 
to  change  them,  by  sale  or  otherwise,  in  order 
to  procure  those  of  better  character  or  im 
proved  construction.  It  is  plain  that  the  physi- 
cian may  sell  his  books,  and  replace  them  bv 
better  ones.  Such  sale  is  a  proper  use  of  his 
books  and  instruments  in  his  profession.  An- 
other proper  use  of  his  books  and  ipstrumenta 
is  their  preservation  from  injury  and  destruc- 
tion. He  may  insure  them,  to  protect  himself 
and  family  from  loss^  from  fire.  The  fact  that 
they  were  insured  would  not  make  them  sub- 
ject to  his  debta.  If  they  are  destroyed  by  fire, 
the  indemnity  secured  by  insurance  stands  in 
the  place  of  the  books.  It  is  intended  to  pre- 
serve the  physician's  library  by  securing  means 
for  its  restoration  after  it  is  lost  by  fire.  Surely 
that  indemnity  which  is  the  indebtedness  of 
the  insurancecompany,  or" the  money  paid  by 
it,  stands  in  the  place  of  the  library,  and  ought 
to  be,  as  it  is,  exempt  from  execution.  The 
money  due  on  the  policy  stands  in  the  place  of 


Exemption  Laws  seek  to  promote  the  general 
welfare  of  soolety  by  takinf?  from  the  head  of  a 
family  the  power  to  deprive  it  of  certain  property 
by  contracting  debts  which  will  enable  creditors  to 
take  such  property  in  execution.  Parties  ought 
not,  therefore,  to  be  permitted  to  contravene  the 
policy  of  the  law  by  contract.  Kneettle  v.  New- 
comb,  22  N.  Y.  249;  Crawford  v,  Lockwood,  9  How. 
Pr.  5i7:  Harper  v.  Leal,  10  How.  Pr.  276.  Contra^ 
McKinney  v.  Reader,  6  Watts,  34:  Case  v.  Dun- 
more,  23  Pa.  98:  Laiick's  App.  24  Pa,  438;  Bowman 
V.  ?miley,  31  Pa.  235;  Anderson,  Law  Diet,  title. 
Exemption. 

In  most  of  the  States,  and  probably  in  the  larg-er 
number  of  cases  in  all  the  States  where  this  exemp- 
tion Ifi  claimed,  it  must  be  done  by  the  debtor  for 
whose  benefit  the  provision  of  the  Statute  applies. 
In  Illinois  at  least,  however,  where  the  subject  of  i 
garnishment  is  wageg  due  an  employ^,  and  such  i 
13  L.  R.  A. 


wages  are  exempt,  It  is  the  duty  of  the  employer 
when  jrarnished  to  make  the  claim  for  him.  Thus, 
If  a  railroad  company  pay  over  to  the  plaintiffs 
when  it  is  prarnished,  wages  exempt  by  law,  when 
the  employ^  to  whom  such  wages  are  due  is  the 
head  of  a  famUy,  it  will  still  be  liable  to  the 
em  ploy  6.  Chicago  &  A.  R.  Co.  v.  Rugland,  84  IlL  375. 
So  in  Vermont,  where  the  garnishee  knows  thiit 
money  in  his  hands  was  received  for  a  pension  due 
the  defendant  from  the  government,  and  is  for 
that  reason  exempt,  ho  cannot  be  charged,  and 
should  at  least  bring  this  fact  to  the  knowledge  of 
the  court,  if  not  make  a  complete  defense  against 
the  proceeding  by  which  he  is  sought  to  be  held  as 
gai-nishee.  Hay  ward  v.  Clark,  50  Vt  812;  Adams  v. 
Newall,  8  Vt.  190;  Lock  v.  Johnson,  38  Me.  4M; 
Pierce  v.  Chicago  &  N.  W.  R.  Co.  38  Wis.  283;  Webb 
v.  Holt,  67  Iowa,  712;  2  Wade,  Attachm.  S  401. 

F,S.R. 
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the  property  destroyed,  and  this  must  be  true 
whether  the  money  takes  the  place  of  the  prop- 
erty by  contract,  or  is  acquired  in  invitum  by 
proceedings  against  the  owner. 

It  is  plain  that  a  trespajBser,  by  appropriating 
the  property  and  converting  it  to  his  own  use, 
cannot  make  it  subject  to  the  payment  of  the 
owner's  debts  by  holding  the  value  of  the  prop- 
erty the  measure  of  the  debtor's  damages  for 
the  trespass,  subject  to  garnishment  by  the 
creditors.  If  he  could  do  this,  it  would  be  a 
convenient  method  to  defeat  the  exemptions  of 
the  Statute.  As  we  before  remarked,  the  ob- 
ject of  the  Statute  is  to  secure  to  the  family  the 
benefit  of  certain  property.  These  benefits 
cannot  be  enjoyed  unless  the  debtor  have  the 
unrestricted  use  and  control  of  the  property, 
free  from  liability  for  debts  as  long  as  it  is 
owned  and  used  by  him.  When  it  is  used  for 
other  purposes  than  the  support  of  the  family 
it  becomes  liable  for  debts.  But  the  change  of 
the  property  into  money  will  not  indicate  an 
immediate  abandonment  of  the  claim  of  ex- 
emption to  the  money  on  the  ground  of  a  pur- 
posejto  invest  it  in  like  or  other  exempt  prop- 
erty. Until  an  opportunity  exists  to  make  such 
investment,  which  is  not  a  change  of  articles  of 
exempt  property,  the  debtor  ought  not  to  be 
presumed  to  abandon  his  claim.  The  debtor, 
as  we  have  seen,  has  the  authority  to  change 
the  articles  of  exempt  property  by  sale  and 
purchase,  exchange,  or  otherwise.    He  cannot 


be  presumed  to  have  abandoned  his  right  to 
this  authority  until  he  has  had  an  opportunity 
to  exercise  it.  The  creditor  cannot  complain 
of  its  exercise.  He  is  defeated  of  no  right 
thereby.  The  property  is  held  free  of  his  debt, 
and  he  is  not  prejudiced  by  the  change  to  the 
other  like  property. 

These  doctrines  and  conclusions  find  support 
in  the  followina:  decisions  of  this  court :  Kaiser 
V.  Seaton,  62  Iowa,  468  ;  Mudge  v.  Ixmning, 
68  Iowa,  641.  See  also  cases  cited  in  Kaiser 
V.  JSeaton,  supra,  and  the  followiner:  Eoans  v. 
St.  Paul  Harvester  Works,  63  ^lowa,  204 ; 
Brainard  v.  Simmons,  67  Iowa,  646;  LeaHtt  v. 
Metealf,  2  Vt.  342;  Mulliken  v.  Winter,  2  Du- 
vall,  256;  Tillotsan  v.  Walcott,  48  N.  Y.  188. 

Counsel  for  plaintiffs  cite  Wooster  v.  Page, 
54  N.  H.  125.  It  is  not  in  harmony  with  our 
conclusions.  We  think  that  the  reasoning  up- 
on which  it  is  based  is  not  sound.  Other  cases 
cited  by  the  same  counsel  are  not  in  conflict 
with  our  conclusions.  They  are  to  the  effect 
that  sales  of  exempt  property,  with  no  purpose 
to  reinvest  the  avails- in  other  like  property,  or 
to  exchange  the  articles  of  exempted  property, 
or  are  cases  involving  the  exemption  of  p»en- 
sion  money,  and  some  other  cases  involving 
like  questions,  none  of  which  are  in  conflict 
with  our  conclusions  in  this  case. 

We  reach  the  conclusion  that  the  judgment 
of  the  District  Court  ought  to  be  afflrtned.     • 


NORTH  CAROLINA  SUPREME  COURT. 


JAME8VILLE  &  WASHINGTON  R.  CO.. 

Appt., 

V. 

A.    FISHER. 

(.  — N.  C ) 

An  infiuit  may  be  appointed  a  depnty 

sheriff  unless  ottierwlse  provided  by  statute, 
although  under  the  State  Constitution  he  cannot 
be  an  "  officer." 

(October  13, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  Beaufort  County  dis- 
missinj?  the  action  for  want  of  legal  service  of 
process.     Her^rsed. 

Statement  by  Avery,  J.: 

This  was  a  civil  action  originally  instituted 
before  a  justice  of  the  peace,  and  brought  by 
appeal  to  the  Superior  Court  of  Beaufort  Coun- 
ty, in  which  court  it  was  tried  at  the  May 


Term,  1890.  before  Whitaker,  J.  The  return 
of  the  officer  upon  the  summons  was  as  fol- 
lows: "Received  March  24,  1890.  Served 
March  24,  1890.  by  reading  the  within  sum- 
mons to  A.  Fisher.  R.  T.  Hodges,  Sheriff. 
By  J.  H.  Hodges,  D.  S." 

Both  in  the  court  of  the  justice  of  the  peace 
and  in  the  superior  court  the  defendant  entered 
a  special  appearance,  and  moved  to  dismiss 
for  want  of  service,  because  James  H.  Hodges, 
who  actually  served  the  summons  as  deputy 
for  R.  T.  Hodges,  was  at  the  time  of  servinsr 
it  under  the  age  of  twenty-one  years.  It  was 
admitted  in  both  courts  that  he  (James  H.)  was 
not  twenty  one  years  old  on  said  24th  March, 
1890,  when  said  summons  was  served  by  him. 
From  the  judirment  of  the  court  dismissing  the 
action  the  plaintiff  appealed. 

Mr.  John  H.  Small  for  appellant. 

Mr.  Charles  P.  Warren,  for  appellee: 

By  Const,  art.  6,  gi^  1.  4,  the  age  at  which 


Note.— In/ant«  as  deputy  ahenffft.  '7^.-^   J 

'  At  common  Jaw  the  office  of  sheriff  mi^bt  be 
fj^T&nted  to  one  In  fee,  and  the  grant  was  not  void 
although  the  office  might  descend  to  an  infant. 
Reyners  Case,  9  Coke,  97b. 

The  reason  assigned  by  Abbott,  Ch.  J.,  for  tlie 
validity  of  such  grants  was  that  responsible  depu- 
ties might  be  appointed  on  behalf  of  infants  in  case 
the  office  descended  to  them.  Ciaridge  v.  Favyn,  5 
Barn.  &  Aid.  81. 

An  infant  could  not  be  appointed  general  depu- 
ty  sheriff,  but  might  be  deputed  to  serve  a  particu- 
lar writ.    MoCracken  v.  Todd,  1  Kan.  109. 
13  L.  R.  A. 


Under  the  Vei*mont  statutes  a  special  deputation 
for  the  service  of  a  particular  writ  is  valid.  Bar- 
rett V.  Seward,  22  Vt.  176. 

It  has  also  been  held  valid  In  New  Hampshire. 
Moore  v.  Graves,  3  N.  H.  411. 

Women  as  dejmty  clerks. 

In  strict  analogy  to  the  doctrine  of  the  principal 
case  are  the  following  authorities  holding  that  a 
woman,  though  incompetent  to  hold  the  office  of 
clerk  of  court,  may  lawfully  be  appointed  deputy 
clerk.  Warwick  v.  State,  25  Ohio  St.  21;  Jeffries  v. 
Harrington,  11  Colo.  191;  Wilson  v.  Gtonesee  Circuit 
Judge  (Mich.)  Oct.  6, 1891.  H.  P.  F. 
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persoDs  may  become  officers  is  fixed  at  twenty 
one  years. 

By  section  2067  of  the  Code  it  is  provided 
that  no  person  shall  be  eligible  to  the  office  of 
sheriff  who  is  not  of  the  age  of  twenty-one 
years,  etc. 

If  the  position  of  deputy  sheriff  is  an  office 
under  the  laws  of  North  Carolina,  then  it  would 
seem  to  be  reasonably  clear  under  the  Constitu- 
tion of  North  Carolina  and  the  Statute  above 
referred  to  that  a  minor  is  ineligible. 

In  Cuckson  v.  WinUr,  2  Mann.  &  R.  313. 
service  by  an  infant  acting  as  deputy  was  held 
as  illegal. 

Avery,  J.,  delivered  the  opinion  of  the 
court: 

A  sheriff  is  liable  to  answer  in  damages  for 
any  wrongful  act  of  his  deputy  done  under  color 
of*  his  oflSce,  for  which  the  sheriff  would  have 
incurred  such  liability  had  he  done  the  act  him- 
self, and  in  all  such  cases  be  and  his  deputy 
are.  in  contemplation  of  law.  one  person.  Mur- 
free,  Sheriffs,  §§  20.  59,  60,  62.  So  far  has 
this  doctrine,  as  to  all  wrongful  acts  of  the 
deputy  done  colore  officii ^  been  carried  by  this 
court,  that  a  demand  on  a  defaulting  deputy 
for  money  collected  hy  him  in  that  capacity 
has  been  declared  equivalent  to  a  demand  on 
the  sheriff.     Lyle  v.  Wihon,  26  N.  C.  226. 

While  a  deputy  is  professing  to  act,  and  in- 
ducing others  to  believe  that  he  is  acting,  un- 
der color  of  his  office,  his  personality,  like  that 
of  other  agents,  seems  to  be  merged,  in  legal 
contemplation,  in  the  person  of  the  sheriff  un- 
der whose  directions,  as  principal,  he  is  sup- 
posed to  act.  Murfree,  Sheriffs,  ijg  20,  61. 
The  service  of  the  summons  is  a  mere  minis- 
terial duty  which  can  be  performed  by  a  depu- 
ty, where  the  law  gives  the  right  to  appoint 
one,  and  even  as  between  him  and  third  per- 
sons his  official  acts  are  considered  those  of  the 
sheriff,  done  by  his  lawfully  constituted  agent. 
The  right  to  appoint  under-sheriffs  or  bailiffs 
and  deputies  is  not  always,  if  generally,  regu- 
lated by  statute.  These  subordinates  are  the 
servants  and  agents  of  the  sheriff,  and  his  re- 
sponsibility for  them  and  relations  with  them 
are  controlled  generally  by  the  law  governing 
the  relation  of  principal  and  agent.  Id.  g§  16, 
60.  While  policy  may  have  induced  the  courts 
to  hold  his  responsibility  in  some  instances  to 
be  greater,  never  less,  than  that  of  a  principal 
for  the  acts  of  his  agent  within  the  scope  of  the 
agency,  our  Code  is  still  silent  as  to  the  manner 
of  appointment  or  the  distinct  duties  of  both 
general  and  special  deputies,  while  this  court 
has  declared  that  there  is  no  provision  of  the 
common  law  which  requires  the  deputation  of 
a  sheriff  to  be  in  writing,  and  that,  in  any  ac- 
tion against  a  sheriff  for  the  misconduct  of  a 
person  alleged  to  be  his  deputy,  it  is  not  neces- 
sary to  prove  a  deputation,  but  it  is  sufficient 
simply  to  show  that  the  person  acted  as  deputy 
with  the  consent  or  privity  of  the  sheriff.  State 
V.  Alkn,  27  N.  C.  36;  State  v.  Mcintosh,  24  N. 
C.  58. 

In  some  of  the  States  statutes  have  been  en- 
acted providing  for  the  appointment  of  general 
deputies  and  bailiffs,  and  prescribing  certain 
duties  and  liabilities  arising  out  of  the  position; 
and  the  interpretations  of  these  laws  have  given 
rise  to  some  confusion,  and  apparent  conflict, 
18  L.  R.  A. 


in  the  decisions  of  different  States.  In  some 
of  these  Slates  we  find  distinctions  drawn  by 
the  courts  as  to  the  duties,  powers,  and  liabili- 
ties of  general  deputies,  coming  within  the  pro- 
visions of  their  statutes,  and  special  deputies, 
who  are  left  as  at  common  law  to  be  treated  as 
the  trusted  servants  or  agents  of  the  sheriff. 
Proctor  V.  Walker,  12  Ind.  660. 

In  North  Carolina,  both  general  and  special 
deputies  may  be  appointed  by  the  sheriff  with- 
out writing.'and,  when  they  act  with  his  assent 
or  privity,  ihey  are  either  his  general  or  special 
agents  as  to  the  discharge  of  his  ministerial 
duties,  and  are  accountable  to  him  as  such. 
An  individual  can  unquestionably  constitute  an 
infant  his  aeent,  and  subject  himself  to  re- 
sponsibility for  all  acts  of  the  latter  within  the 
scope  of  the  agency.  Wharton,  Ag.  g$  15, 16; 
1  Lawson,  Rights,*Kemedies  &  Practice,  ^  6; 
Story,  Ag.  §  7. 

In  the  absence  of  statutory  restrictions,  we 
see  no  reason  why  a  minor,  appointed  by  the 
sheriff  as  his  general  or  special  deputy,  should 
not  have  the  power  to  perform  a  mere  minis- 
terial duty  of  his  office,  such  as  serving  a  sum- 
mons issued  in  a  civil  action.  Murfree,  Sher- 
iffs, §  71;  McGee  v.  KaUis,  3  Slew.  (Ala.)  307; 
Barrett  v.  Seward,  22  Vt.  176;  MiUer  v.  McMil- 
lan, 4  Ala.  530;  Ewell,  Evans,  Ag.  •40,  41. 
Indeed.  Judge  Story  says  (in  a  note  to  section 
149  of  his  work  on  Agency):  "  There  is  a  dis- 
tinction between  doing  an  act  by  an  agent  and 
doing  an  act  by  a  deputy,  whom  the  law  deems 
such.  An  agent  can  only  bind  his  principal 
when  he  does  the  act  in  the  name  of  his  princi- 
pal. But  a  deputy  may  do  the  act  and  sign  his 
own  name,  and  it  binds  the  principal;  for  the 
deputy,  in  law,  has  the  whole  power  of  the 
principal."  This  citation  is  made  not  to  give 
approval  to  the  distinction  drawn  by  him,  but 
to  show  that  the  learned  jurist  considered  a 
deputy  as  sustaining  the  relation  of  an  agent 
to  the  officer  who  appoints  him.  If  a  deputy- 
sheriff  were,  by  law,  constituted  an  officer,  and 
the  mode  of  appointini^  him  and  inducting  him 
into  office  were  prescribed,  as  in  some  of  the 
States,  our  view  of  this  case  might  be  material- 
ly different.  Ouyman  v.  Burlingame,  86  HI. 
203;  Murfree,  Sheriffs,  8  72. 

The  qualifications  of  an  officer  are  clearly  set 
forth  in  sections  4  and  5  of  article  6  of  the  Con- 
stitution, and  it  is  declared  essential  that  be 
should  be  "twenty-one  years  old;"  but  we  find 
no  provision  in  our  Constitution  or  laws  which 
restricts  the  riirht  to  appoint  agents  on  the  one 
hand,  or  the  liability  for  their  acts  on  the  other. 
In  Yeai-ffin  v.  Siler,  83  N.  C.  348,  Justice  Dil- 
lard,  for  the  court,  says:  "The  rule  in  mat 
ters  judicial  is  delegatus  non  potest  delegare;  but 
in  duties  ministerial  the  officer  may  act  in  per- 
son or  by  deputy,  of  his  own  choice  and  ap- 
pointment." We  think  that,  in  the  absence  of 
any  statutory  restriction,  the  sheriff  has  the 
power  to  appoint  a  minor  his  general,  as  well 
as  his  special,  deputy,  and  clothe  him  with  the 
power  of  a  bailiff,  as  to  his  ministerial  duties, 
as  effectually  as  he  could  constitute  him  his 
agent  to  attend  to  private  business  for  him  as 
an  individual.  Broom,  Legal  Maxims.  619. 
The  current  of  authority  in  this  country  sus- 
tains this  view.  It  is  true  that  in  the  English 
case  cited  by  counsel  (Cuckson  v.  Winter,  3 
Mann.  &  H.  313)  the  court  held  that  it  was 
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highly  improper  for  a  sheriflf  to  intrust  the 
service  of  a  warrant  in  replevin  to  an  infant, 
because  the  deputy  was  authorized  to  tase  pos- 
session of  the  goods,  and  was  responsible  for 
the  custody  of  them,  and  that  service  of  the 
warrant  by  the  infant  was  illegal.  The  learned 
judge  who  tried  the  case  below  was  doubtless 
influenced  by  this  authority  in  holding  the 
service  void  in  our  case.  But  the  conclusion  of 
the  court  in  Cuckson  v.  Winter  seems  to  be 
based  upon  the  idea  that  a  defendant,  whose 
goods  were  taken  for  rent,  had  no  remedy  for 
an  unlawful  seizure  except  ag[ainst  the  deputy. 
That  difficulty  is  met  by  holding  that  the  sher- 
iflf is  civilly  responsible  for  the  unlawful  acts 
of  his  deputy  to  the  extent  to  which  he  would 
be  liable  if  he  had  acted  in  his  own  proper  per- 
son; and  that  he  selects  and  appoints  his  agents 
at  his  own  hazard,  third  parties  having  no  in- 
terest in  the  security  he  may  exact  from  them. 
Murfree,  Sheriffs,  ^§  20,  59,  60,  64.  Thus  in 
every  way  the  courts  of  this  country  have,  in 
the  absence  of  specific  statutory  provisions,  ad- 


justed the  powers  of  sheriffs  and  their  deputies, 
and  their  liabilities  to  the  public  and  to  each 
other,  according  to  the  rules  which  determine 
the  duties  and  responsibilitv  of  principal  and 
agent,  and  have  recognized  the  right  of  the 
sheriff  to  select  such  agents  for  the  discharge 
of  mere  ministeiial  duties,  as  an  individual 
could  appoint  and  constitute  for  the  transac- 
tion of  private  business,  even  though  he  mi^ht 
intrust  the  duty  to  a  person  not  kui  juris.  Id. 
§§  71,  75,  and  references;  Yeargin  v.  Siler, 
supra.  Mr.  Wharton  says,  in  substance,  that 
the  only  qualification  of  the  rule  that  infants 
may  act  as  agents,  and  bind  their  principals,  is 
that  the  infant  agent  must  not  be  very  deficient 
in  mental  capacity.    Wharton,  Ag.  g  15. 

We  think  that  the  judge  below  erred  in  sus- 
taining the  demurrer,  and  the  judgment  is 
therefore  reversed.  The  cause  will  be  remand- 
ed, to  the  end  that  the  defendant  may  be  al- 
lowed to  answer  if  he  be  so  advised. 

Judgment  reversed. 
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John  J.  McCLURE.  Admr.,  etc.,  of  George 
W.  Melton.  Deceased, 

v. 

Margaret  A.  MELTON  «^  al.,  Bespts,, 
V    W.  Holmes  HARDIN,  Intervenor,  Appt. 

( 8.  C ) 

IMThe  dcMstrine'of  sabroe^ation  cannot 
be  invoked  for  the  enforcement  of  a 
judgment  against  the  estate  of  one  who  afirreed 
to  pay  it  as  part  of  the  oonaicleration  for  property 
which  he  bouffbt,  subject  to  its  Hen,  in  favor  of 
one  who  afterwards  bought  the  property  from 
him  with  notice  of  the  Judgment,  and  who  was 
compelled  to  pay  it  for  his  own  protection,  where 
there  was  no  privity  between  him  and  the  one 


with  whom  the  agreement  was  made,  and  the 
Judgment  was  against  the  latter  and  primarily- 
payable  out  of  the  property  purchased. 

8*  A  mortg^a^  on  property  given  to  se- 
cure payment  of  its  purchase  price 
cannot  be  kept  alive  against  the  mortga- 
gor's estate  in  favor  of  one  to  whom  the  prop- 
erty was  afterwards  transferred,  and  who  for  his 
own  protection  had  to  make  a  payment  contem- 
plated by  the  mortgage,  where  it  was  never  a 
lien  on  any  other  property  of  the  mortgagor. 

8.  Sealed  notes  which  have  been  sur- 
rendered up  and  canceled  by  a  valid  arrange- 
ment between  the  parties  thereto,  cannot  after- 
wards form  a  legral  cause  of  action  in  favor  of  a 
stranger  against  their  maker's  estate. 

4.   No  damag^es  can  be  recovered  for 


If orm.— Voluntary  covenants,,  how  far  enforcedbU. 

The  tendency  of  the  early  cases  was  specifically 
to  enforce  a  voluntary  covenant,  especially  where 
it  was  founded  on  a  meritorious  consideration; 
thus:  Eliis  V.  Nimmo,  Lloyd  &  G.  333,  held  that  an 
agreement  by  a  father  to  make  provision  for  his 
married  daughter  upon  consideration  of  natural 
affection  would  be  specifically  enforced  in  equity 
against  the  father  as  being  founded  on  a  meritori- 
ous consideration.  This  case  was  questioned  In 
Hollo  way  v.  Headlngton,  8  Sim.  8IS4,  and  overruled 
in  Jefferys  v.  Jefferys,  1  Craig  &  P.  138,  where  a 
covenant  by  a  father  to  surrender  certain  copyhold 
estates  for  the  benefit  of  his'daughters  was  refused 
execution  against  the  father^s  widow,  who  had  gone 
into  possession  of  them  after  his  death.  Bee  also 
Dillon  v.  Coppinf  4  Myl.  &  C.  647;  Moore  v.  Crof  ton, 
3  Jo.  &  LaT.  442. 

A  covenant  in  a  deed  by  a  man  to  his  grandchil- 
dren, granting  slaves  on  consideration  of  love  and 
affection,  that  the  grantor  will  defend  the  title  to 
the  slaves,  will  sustain  an  action  in  favor  of  the 
grantees.    Stovall  v.  Bamett,  4  Lltt.  208. 

Covenants  founded  upon  a  good  or  meritorious 
consideration  are  enforced  specifically  in  equity. 
Hayes  v.  Kershow,  1  Sandf .  Ch.  258,  7  L.  ed.  321. 

But  collateral  consanguinity  is  not  a  meritorious 
consideration  within  the  rule.  i&feZ.,  citing  Ed- 
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wards  v.  Jones,  1  Myl.  &  C.  226;  Meek  v.  Kettlewell, 
1  Hare,  464, 1  Phill.  342;  Buford  v.  McKee,  1  Dana, 
107. 

These  cases  rest  largely  upon  authority  like  the 
following:  A  voluntary  agreement  by  a  father 
with  a  child  to  convey  land  will  be  specifically  exe- 
cuted. Mahan  v.  Mahan,  7  B.  Mon.  679;  Bright  v. 
Bright,  8  B.  Mon.  194;  Mclntire  v.  Hughes,  4  Ky. 
186,  citing  Husband  v.  Pollard,  cited  in  Randal  v. 
Randal,  2  P.  Wms.  467:  Cotton  v.  King,  2  P.  Wms. 
857;  Goriog  v.  Nash,  3  Atk.  186;  Hardham  v.  Rob> 
erts,  1  Vem.  132;  Bradley  v.  Bradley,  2  Vem.  163; 
Tudor  v.  Anson,  2  Ves.  Jr.  582;  Sarth  v.  Blanfrey, 
GUb.  166. 

A  sealed  contract  by  a  father  to  convey  to  his 
daughter  land  of  which  he  put  her  in  possession 
will,  on  her  applicaHon,  be  specifically  enforced  in 
equity.    Haines  v.  Haines,  6  Md.  435. 

But  it  has  been  said  tbat'voluntary  conveyances 
are  not  enforced  in  equity.  Anthony  v.  Harrison, 
14  Hun,  206,  citing  Ellison  v.  Ellison,  6  Ves.  Jr.  661; 
Jefferys  v.  Jefferys,  1  Craig  &  P.  137;  Buford  v.  Mc- 
Kee, 1  Dana,  107;  Hayes  v.  Kershow,  1  Sandf.  Ch. 
258,  7  L.  ed.  321;  Duvoll  v.  Wilson,  9  Barb.  487. 

And  where  a  man  in  consideration  of  love  and 
affection  executed  a  deed  to  his  grandchildren, 
which  contained  a  covenant  of  seisin,  the  grantees 
were  not  permitted  to  maintain  an  action  against 
the  grantor^s  executors  to  compel  them  to  pay  off 
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breach  of  a  covenant  of  warranty  In  a 
deed  firiveo  in  consideratfOD  of  love  and  affeo* 
tion,  under  a  statute  limiting  the  recovery  incase 
of  breach  of  covenants  of  warranty,  to  the 
amount  of  purchase  money  paid,  with  interest 
thereon. 

5.  The  grantee  in  a  qnitdaim  deed, 
without  warranty,  who  takes  the  prop- 
erty with  notice  that  it  is  subject  to  a  Judfnnent 
lien,  cannot,  upon  paying-  the  Judgment  for  his 
own  prote^ction.  maintain  an  action  against  his 
grantor  to  recover  the  amount  paid;  and  it  is  Im- 
material that  the  latter  may  have  assumed  pay- 
ment of  the  lien  by  contract  with  a  third  person. 

6.  An  injunction  preventing  the  bringj^- 
ing  of  suits  against  a  decedent's  estate, 
which  does  not  prevent  creditors  from  coming  In 
and  proving  their  claims  in  the  case  in  which  the 
injunction  was  granted,  will  not  prevent  a  claim 
from  becoming  barred  by  the  Statute  of  Limita- 
tions if  it  is  not  presented  within  the  statutory 
period. 

7.  An  action  cannot  be  maintained  upon 
a  simple  contract  to  relieve  property  from 
the  lien  of  a  Judgment,  after  the  expiration  of  six 
years,  although  one  entitled  to  benefit  by  the  ob- 
iigation  is  not  damaged  by  its  breach,  in  having 
to  pay  the  Judgment  himself  until  after  the  expi- 
ration of  that  time. 

(September  14,  1891.) 

APPEAL  by  the  intervening  petitioner  from 
a  Judgment  of  the  Conimon  Pleas  Circuit 
Court  for  Chester  County  dismissing  his  peti- 
tion, setting  up  a  claim' against  the  estate  of 
George  W.  Melton,  deceased,  in  an  action  by 
Melton's  administrator  to  marshal  the  assets  of 
his  estate.     AJfirmed. 

The  decree  rendered  by  the  court  IkjIow  is 
as  follows: 

**The  cause  entitled  J.  J.  McLure,  adminis- 
trator of  George  W.  Melton,  wns  instituted  by 
the  administrator  against  M.  A.  Melton  and 
others  to  facilitate  the  settlement  of  the  estate 


a  mortgage  on  the  pro])Prty  out  of  the  assets  of 
their  testator.    Duvoll  v.  Wilson.  9  Barb.  487. 

In  Marling  v.  Marling,  9  W.  Va.  79,  the  court  ex- 
tensively reviews  the  authoritic*s,  and  holds  that 
Ellis  V.  Nimmo,  Lloyd  &  G.  333,  is  approved  by  the 
weight  of  American  authorities,  and  decides  that  a 
court  of  equity  will  effectuate  a  gift  of  lands  by  a 
father  to  his  child. 

Mamhalina  grantor^s  estate  in  fniuyr  of  orantee. 

Tn  case  of  a  voluntary  pettlement  of  real  estate 
in  tavor  of  children,  with  covenants  that  it  should 
remain  to  the  projK^r  use  and  for  quiet  enjoyment, 
where  the  grantor  afterwards  mortgaged  the  scut- 
tled estate  and  died,  the  children  were  held  enti- 
tled to  throw  the  mortgages  on  the  unsettled  estate 
and  as  against  thftlegatec'is  to  prove  under  the  cov- 
enant against  the  settlor's  assets  for  the  damages 
su<!tained  by  breach  of  the  covenant.  Hales  v. 
Cox,  33  Beav.  118. 

Where  a  father  made  a  voluntary  settlement  un- 
der seal  on  his  sons  with  covenant  to  wan  ant  and 
defend,  and  subsequently  compromised  an  eject- 
ment suit  for  the  property  by  receiving  a  money 
consideration,  the  sons  were  permitted  to  main- 
tain a  bill  to  compel  payment  out  of  his  assets  af- 
ter his  death  of  the  amount  which  he  received 
from  the  compromise.  Williamson  v.  Codrington, 
1  Ves.  Sr.  611. 

Where  a  deed  apparently  voluntary,  with  cove- 
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of  G.  W.  Melton,  which  was  insolvent.  Cred- 
itors of  the  estate  were  enjoined  from  piso- 
oeeding  against  it  save  through  that  action, 
and  were  reouired  to  establish  their  demands 
in  it.  W.  Holmes  Hardin  claims  to  be  a 
creditor  of  the  estate,  and  seeks  by  this  peti- 
tion to  be  allowed  to  establish  his  demand. 
The  facts  upon  which  petitioner  supports  his 
demands  are  as  follows  :  On  the  25th  of 
November,  1867.  C.  D.  Melton  sold  and  con- 
veyed to  G.  W.  Melton  a  dwelling-house  and 
land  adjacent  for  a  large  sum  of  money. 
Notes  were  executed  by  6.  W.  Melton  to  C. 
D.  Melton  for  the  purchase  price,  and  the^e 
notes  secured  by  a  mortgage  of  the  premises. 
When  the  note  which  had  the  longest  time 
to  run  matured  C.  D.  and  G.  W.  Melton  had 
a  settlement  on  25th  November,  1871.  It  was 
agreed  that  G.  W.  Melton  should  assume  the 
payment  of  several  judgments,  which  had  been 
obtained  against  C.  D.  Melton  prior  to  the  con- 
veyance of  the  bouse  and  land  to  G.  W.  Melton 
and  which  were  liens  upon  the  property,  and 
which  in  the  aggregate  were  about  equal  in 
amount  to  the  aggregate  sum  due  upon  G.  W. 
Melton*s  notes.  Upon  this  understanding 
the  notes  and  mortgage  of  G.  W.  Melton 
were  canceled  and  given  up  to  him.  G.  W. 
Melton,  in  pursuance  of  this  agreement,  paid 
all  the  judgments  which  were  liens  upon  the 
land  save  one,  known  as  the  'Wright  judg- 
ment.' That  judgment,  at  the  time  the  others 
were  paid,  was  in  liligation,  ita  validity  as  a 
lien  being  in  controversy.  Its  validity  as  a 
lien  was  finally  established.  It  was  obtaine<i 
15th  November,  1867.  In  the  mean  time  the 
bouse  and  land  had  been  conveyed  by  G.  \V. 
Melton  to  trustees,  with  warrantv,  in  trust  for 
his  wife  and  children.  G.  W.  Melton  died  in- 
solvent, and  had  not  paid  the  Wright  judg- 
ment. The  trustees  who  had  the  title  to  the 
property  asked  and  obtained  leave  of  the  court 
to  sell  it  with  a  view  of  making  a  more  advan- 
tageous investment  for  the  ce»tuis  que  trtisteut. 
At  the  sale  thus  ordered  the  petitioner  here. 


nants  of  seisin  In  fee  of  the  premises,  charged  the 
grantor's  estate  with  an  "annuity  upon  breach  of 
covenant  a  fund  was  set  apart  from  the  personal 
estate  of  the  grantor  to  answer  the  annuity.  Glle* 
v.  R(x?,  2  Dickens,  570,  citing  Whaley  v.  Norton,  1 
Vem.  483;  Matthew  v.  Hanbury,  2  Vem.  187;  Anan- 
dale  V.  Harris.  1  Eq.  Cas.  Abr.  31;  Priest  v.  Parrot, 
2  Ves.  Jr.  100. 

Damages  fttr  hrcach. 

In  contrast  with  the  main  case  is  the  decision 
that,  on  the  consideration  of  natural  affection, 
damages  may  be  recovered  for  a  breach  of  the  cov- 
enant of  warranty  in  a  deed,  as  a  gift  by  way  of 
advancement  to  the  grantor's  granddaughter;  and 
that  where  a  money  consideration  is  expressed  In 
the  deed  the  damages  will  be  ymltcyl  to  that 
amotuit  with  interest  thereon.  Hanson  v.  Buclrner. 
4  Dana.  261. 

Tn  case  of  a  deed  of  settlement,  after  grantor's 
death,  on  his  nephews  and  nieces  in  considcratjon 
of  love  and  affection,  with  covenants  for  further 
assurance  and  a  subsequent  will  of  the  same  prop- 
erty to  others  after  his  death,  a  bill  against  th«*  ex- 
ecutors to  compel  performance  of  the  covenant 
was  dismissed  fWard  v.  Audland,  8  '8im.  571);  and 
permission  refused  to  prove  the  claim  in  an  admin- 
istration suit;  but  a  verdict  was  returned  against 
the  executor  for  breach  of  the  covenant.  Hervev 
V.  Audland,  14  Sim.  631.  H.  P.  F. 
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W.  Holmes  Hardin,  became  the  purchaser  for 
the  sum  of  $5,000.  In  a  little  more  than  a 
year  after  his  purchase  he  sold  to  another 
for  the  sum  of  $6,000.  All  this  while  the 
Wright  jud^ent  was  in  litigation,  and,  as 
before  said,  its  validity  and  as  a  lien  upon  this 
house  and  land  was  finally  established.  All 
the  time  of  these  transfers  this  judgment  had 
been  of  record  in  the  register's  office  of  Ches- 
ter County,  and  upon  the  final  determination 
of  the  contest  as  to  it  W.  Holmes  Hardin's 
vendee,  James  C.  Hardin  (who  had  it  under  a 
warranty  deed  from  W.  Holmes  Hardin)  was 
in  possession.  After  further  litigation,  which 
need  not  be  set  out  here,  the  Wright  judgment 
was  levied  upon  the  house  and  land.  W. 
Holmes  Hardin  was  informed  by  bis  vendee  that 
he  rested  upon  his  warranty;  and  because  there 
was  no  further  ground  of  resistance  W.  Holmes 
Hardin  paid  to  the  sheriff  of  Chester  County 
the  amount,  principal,  interest,  and  costs,  of 
the  Wright  judgment,  and  thus  made  good  his 
warranty  to  James  C.  Hardin.  W.  Holmes 
Hardin  claims  upon  this  state  of  facts  that  he 
is  a  creditor  of  the  estate  of  G.  W.  Melton,  and 
that  he  should  be  allowed  to  set  up  both  the 
mortgage  of  G.  W.  Melton  to  C.  D.  Melton 
and  the  Wright  judgment,  which  he  has  paid. 
The  force  of  the  mortgage  of  G.  W.  Mellon  to 
C.  D.  Melton  related  only  to  the  house  and 
land  upon  which  it  was  a  lien.  To  restore  to 
it  now  all  the  force  it  ever  had  would  not  aid 
petitioner  in  the  collection  of  a  claim  against 
G.  W.  Melton's  estate,  for  it  would  not  consti- 
tute a  lien  upon  any  propertv  of  that  estate. 
The  same  may  be  said  of  the  Wright  iudgment. 
That  was  a  judgment  against  C.  D.  Melton, 
obtained  in  a  proceeding  to  which  G.  W.  Mel- 
ton  was  not  a  party.  The  doctrine  of  subro 
gation  cannot  impart  new  and  enlarged  scope 
to  instruments,  but  only  prevent  extinguish- 
ment, in  support  of  an  equity.  It  is  the  rele- 
gation to  another's  right;  nor  is  the  right  en- 
larged by  the  transfer.  If,  therefore,  the 
mortgage  and  judgment  were  both  restored  to 
their  original  vigor,  they  could  have  no  rela- 
tion to  the  estate  of  G.  W.  Melton.  G.  W. 
Melton  promised  to  pay  the  Wright  judgment, 
and  reserved  monev  due  C.  D.  Melton  with 
which  to  do  so.  This  promise  did  not  make 
him  liable  on  the  judgment.  The  ground  of 
his  liability  was  his  promise.  This  promise 
was  made  in  November,  1871,  and  of  course 
has  been  long  since  barred  by  the  Statute  of 
Limitations.  It  is  therefore  ordered  that  the 
prayer  of  the  petitioner  be  denied." 

To  this  decree  Hardin  filed  the  following  rea- 
sons for  exception:  "(1)  Because  his  honor 
erred  in  holding  that  the  petitioner  had  no  right 
to  prove  the  amount  paid  by  him  in  satisfac- 
tion of  the  Wright  judgment  against  the  estate 
of  George  W.  Melton,  when  the  petitioner  was 
the  assignee  of  the  covenant  of  warranty  of 
George  W.  Melton  against  incumbrances' and 
for  quiet  enjoyment,  and  said  covenant  was 
broken  by  the  levy  of  the  execution  issued  on 
said  judgment  on  the  Chester  property  and  the 
payment  of  the  same  by  the  petitioner,  and  he 
was  entitled  to  prove  the  same  according  to  the 
rank  of  his  said  debt  under  the  Statute.  (2) 
Because,  th^  case  of  r/.  J.McOlure,  Administra- 
Utr,  V.  M.  A.  Melton  and  Others^  being  still  be- 
fore the  referee,  the  fund  still  in  court  arising 
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from  jthe  sale  of  the  real  estate  or  the  intestate, 
the  administrator  not  having  accounted  for  his 
administration,  and  there  being  a  large  sum  of 
money  in  his  hands  undistributed,  it  was  error 
in  his  honor  not  to  allow  the  petitioner  to  prove 
in  this  action  the  breach  of  the  covenant  of 
warranty  of  George  W.jMelton,  of  which  the 
petitioner  was  the  assignee,  and  his  payment  of 
the  Wiight  judgment,  as  a  debt  against  the  es- 
tate of  the  said  G.  W.  Melton.  (3)  Because 
his  honor  erred  in  not  holding  that  when  W. 
Holmes  Hardin  paid  the  Wright  judgment  he 
was  entitled  to  be  subrogated  to  all  the  rights 
which  the  estate  of  C.  D.  Melton  had  in  the 
agreement  between  C.  D.  and  G.  W.  Melton  of 
November  25,  1871,  and  through  that  instru- 
ment to  prove  it  as  a  judgment  debt  against  the 
estate  of  George^  W.  Melton.  (4)  Because, 
when  W.  Holmes  Hardin  paid  the  Wright 
judgment,  he  paid  the  unpaid  part  of  the  pur- 
chase money  of  the  Chester  real  estate,  on  which 
C.  D.  Melton  held  a  mortgage  of  G.  W.  Mel- 
ton, and  Hardin  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  former  in  said  mort- 
gage, and  has  a  right  to  have  it  kept  alive  for 
his  benefit,  so  that  he  may  prove  it  against  the 
estate  of  George  W.  >Melton  as  a  mortgage 
debt;  and  his  honor  erred  in  not  so  finding. 
(5)  That  his  honor  erred  in  holding  that  the 
petitioner's  claim  was  in  any  sense  harred  by 
the  Statute  of  Limitations." 

Mr.  S.  P.  Hamilton,  for  appellant: 
Having  paid  the  balance  of  the  purchase 
money,  we  claim: 

1.  To  be  subrogated  to  all  the  right  in  the 
four  sealed  notes  and  mortgage  held  by  the  es- 
tate of  C.  D.  Melton  necessary  to  reimburse  us 
for  that  part  of  the  purchase  money  which  we 
have  been  obliged  to  pay,  and  to  be  allowed  to 
prove  the  amount  before  the  referee  as  a  mort- 
gage debt. 

2.  If  it  is  objected  that  the  mortgaged  prop- 
erty has  been  conveyed  away,  the  mortgage 
and  notes  canceled,  and  the  mortgage  has  no 
longer  a  lien  on  the  Chester  property  in  the 
hands  of  the  purchaser,  then  the  debt  for  the 
purchase  money  was  never  paid  by  G.  W.  Mel- 
ton and  we  are  entitled  to  prove  it  as  a  sealed- 
note  creditor. 

3.  That  having  paid  the  Wright  judgment, 
a  debt  which  G.  W.  Melton  promised  to  pay  as 
part  of  the  purchase  money  of  the  Chester 
property  by  the  agreement  of  1871,  we  are  en- 
titled to  set  it  up  as  a  judgment  in  the  distribu- 
tion of  assets  of  the  estate.  That  for  such 
purpose  we  are  entitled  to  have  the  equity 
which  C.  D.  Melton  would  have  to  set  the 
judgment  up  as  part  of  the  purchase  money  of 
the  Chester  property  through  the  agreement  of 
1871. 

Burrows  v.  MeWhann,  1   Desaus.  Eq.  409; 
Sheldon,  Subrogation,   p.  10;  Perkins  v.  Ker- 
s?iaw,  1  Hill,  Ch.  351.     See  £kk/y  v.  Traver, 
6  Paige,  521.  3  L.  ed.  1186. 

Subrogation  has  been  exercised  in  behalf  of 
a  stranger  who  pays  the  debt  of  another,  if  it 
appears  that  it  was  intended  as  a  purchase  of 
the  debt  and  not  satisfaction. 

Bispham,  Eq.  §  337.  p.  314. 

If  C.  D.  Melton  was  alive  or  his  administra- 
tor after  his  death  had  been  compelled  to  pay 
the  Wright  judgment,  his  brother  being  dead 
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and  insolvent,  he  could  have  disregarded  the  < 
agreement  of  x  1871,  it  being  a  promise  of  an  in- 
ferior degree,  it  being  a  promise  to  pay  a  judg- 
ment, and  through  that  the  balance  due  on 
sealed  notes  and  mortgage  for  the  purchase 
money  of  the  Chester  property. 

Fraser  v.  Hexty\2  Strobh.  Eq.  250;  Boulware 
V.  Harrison,  4  Rich.  Eq.  317. 

The  Statute  of  Limitations  did  not  begin  to 
run  until  the  Wright  judgment,  being  the  bal- 
ance of  the  purchase  money,  was  paid,  Decem- 
ber, 1888.  In  the  case  of  a  surety  or  guaran- 
tor paying  the  debt  of  the  principal  debtor,  the 
right  of  action  accrues  from  the  time  of  pay- 
ment. 

Peters  v.  BamhiU,  1  Hill,  L.  234. 

Messrs.  O.  W.  S.  Hart,  G.  J.  Patterson 
and  J.  &  J.  Hemphill,  for  respondents. 

Mclver,  e/.,  delivered  the  opinion  of  the 
court: 

The  principal  case  in  which  the  petition  of 
appellant  has  been  filed  was  an  action  brought 
by  the  plaintiff,  as  administrator  of  George  W. 
Melton,  deceased,  against  his  heirs  and  cred- 
itors, to  marshal  the  assets  of  the  estate  of  said 
George  W.  Melton,  which  is  insolvent,  and  it 
was  commenced  on  the  17th  of  July,  1877. 
On  the  24th  of  August,  1877,  an  order  was 

gassed  in  said  case  enjoining  all  creditors  of 
reorge  W.  Melton  ''from  suing  on  said  claims, 
or  prosecutins;  their  actions  at  law  thereon 
against  said  administrator,  until  the  further  or- 
der of  this  court."  On  the  13th  of  October, 
1877,  another  order  was  passed,  whereby, 
among  other  things,  all  creditors  were  required 
to  prove  their  demands  before  the  clerk  on  or 
before  the  15th  of  January,  1878;  and  on  the 
14th  of  November,  1881,  A.  G.  Brice  was  sub- 
stituted as  referee  in  place  of  the  clerk,  who, 
after  holding  several  references,  made  his  re- 
port on  the  Ist  of  February,  1884,  ascertaining 
the  debts  proved,  and  classifying  them  accord- 
ing to  their  legal  priorities.  To  this  report 
some  of  the  creditors  filed  exceptions  to  the 
classifications  adopted  by  the  referee,  and  his 
report  with  the  exceptions  thereto  came  before 
his  honor  Jud^e  Wallace,  who,  on  the  20th  of 
May,  1885,  rendered  judgment  sustaining  the 
exceptions,  but  in  all  other  respects  confirming 
the  report  of  the  referee.  From  that  judg- 
ment some  of  the  mortgage  creditors  appealed, 
and  on  the  22d  of  April,  1886,  the  supreme 
court  rendered  judgment  aflBrming  the  judg- 
ment of  Jt/efgre  Wallace.  24S.  C.  559.  The  case 
was  then  carried  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  where  the  writ  of 
error  was  dismissed  [133  U.  S.  880,  84  L.  ed. 
660],  and  the  mandate  from  that  court,  to- 
gether with  the  remittitur  from  the  supreme 
court  of  this  State,  was  filed  in  the  circuit 
court  on  the  4th  of  June,  1890.  In  the  mean 
time  the  real  estate  of  the  said  (Jeorge  W.  Mel- 
ton had  been  sold,  and  a  considerable  portion 
of  the  proceeds  of  such  sale  remain  in  the 
hands  of  the  clerk;  and  it  is  conceded  that  there 
are  assets  yet  in  the  bands  of  the  administra- 
tor, who  has  not  yet  formally  accounted. 

On  the  25th  of  June,  1890.  the  appellant  filed 
his  petition  in  the  cause,  praying  for  leave  to 
come  in  and  prove  his  alleged  claim  against 
the  estate  of  Gfeorge  W.  Melton.  His  claim  is 
based  upon  the  following  allegations  contained 
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in  his  petition:  That  Mrs.  Wright,  on  the  15th 
of  November,  1867,  recovered  a  judgment 
against  C.  D.  Melton,  which  became  a  lien  on 
certain  real  estate  in  and  adjoining  the  Town 
of  Chester;  that  on  the  25th  of  November, 
1867,  C.  D.  Meltou  conveyed  said  real  estate 
to  his  brother,  (George  W.  Melton,  with  gen- 
eral warranty,  and  received  from  his  brother 
four  notes  under  seal,  bearing  that  date,  and 
secured  by  a  mortgage  of  the  premises;  that 
when  the  last  of  these  notes  became  payable, 
to  wit,  on  the  25th  of  November,  1871,  an 
agreement  in  writing  not  under  seal,  was  en- 
tered into  by  the  Melton  brothers,  whereby 
George  W\  Melton  assumed  the  payment  of 
certain  specified  judgments,  including  that  in 
favor  of  Mrs.  Wright,  which  had  been  previ- 
ously obtained  agamst  C.  D.  Melton,  and  were 
liens  upon  said  real  estate,  and  thereupon  the 
said  C.  D.  Melton  canceled  and  surrendered 
the  said  four  notes,  together  with  the  mortgage 
to  secure  the  payment  of  the  same,  to  the  said 
George  W.  Melton,  but  the  record  of  said 
mortgage  still  remains  uncanceled;  that  there- 
after, to  wit,  in  August,  1875,  the  said  George 
W.  Melton  conveyed  the  said  real  estate,  with 
the  usual  covenants  of  warrantjr,  to  certain 
trustees  for  the  benefit  of  his  wife  and  chil- 
dren; that  in  January,  1880,  the  said  trustees, 
being  duly  authorized  so  to  do,  sold  and  con- 
veyed the  said  real  estate  to  the  appellant,  who 
bought  in  entire  ignorance  of  the  agreement 
above  mentioned  between  the  Melton  brothers: 
that  in  April,  1881,  the  said  appellant  sold  and 
conveyed  the  said  real  estate  to  James  C.  Har- 
din, with  the  usual  covenants  of  warranty; 
that  on  the  13th  of  July,  1886,  the  Wright 
judnnent,  which  had  not  been  paid  by  George 
W.  Melton  in  his  lifetime  or  by  anyone  since 
his  death,  was  levied  upon  the  real  estate  in 
the  possession  of  James  C.  Hardin,  and  the 
appellant,  in  exoneration  of  his  covenant  of 
warranty,  having  no  defense  to  an  action  there- 
on, paid  up  the  Wright  judgment;  wherefore 
the  appellant  claims  that  by  the  payment  of 
said  judgment  he  became  the  assignee  of  the 
covenant  of  warranty  in  the  deed  of  George 
W.  Melton  to  the  said  trustees;  and  that,  hav- 
ing been  compelled  to  j)ay  the  Wright  judg- 
ment, which  George  W.  Melton  had  under- 
taken to  pay  by  his  agreement  of  the  25th  of 
November,  1871,  the  appellant  stands  as  a 
surety  to  George  W.  Melton's  estate,  **and  is 
entitled  to  set  up  said  judgment  in  equity  in 
his  own  favor  in  the  marshaling  of  the  assets 
of  the  estate  of  the  intestate."  Again,  appel- 
lant claims  that  by  the  payment  of  the  Wright 
judgment  he  in  effect  paid  the  balance  of  the 
purchase  money  due  by  George  W.  Melton  for 
the  said  real  estate,  over  which  C.  D.  Melton 
held  a  mortgage,  and  appellant  "is  entitled  to 
have  the  benefit  of  said  mortgage  as  against 
the  estate  of  George  W.  Melton,  and  to  have 
leave  to  set  it  up  as  a  mortgage  debt  against 
his  estate,  and  to  be  subrogated  to  all  the  rights 
of  the  estate  of  C.  D.  Melton  in  said  mort- 
age. '*    To  this  petition  the  creditors  of  George 
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Melton  who  have  heretofore  established 
their  claims  filed  an  answer,  admitting  all  of 
the  allegations  of  the  petition  except  the  fol- 
lowing, which  they  deny:  That  appellant  has 
become  a  creditor  of  the  estate  of  Gteorge 
W.  Melton;  that  appellant  bought  the  n-al  es- 
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tate  '*in  entire  ignorance  of  the  agreement" 
set  forth  in  the  petition;  that  petitioner  had  no 
defense  to  an  action  on  the  covenant  of  war- 
ranty contained  in  his  deed  to  James  C.  Har- 
din; and  that  appellant,  by  the  payment  of  the 
Wright  judgment,  became  an  assignee  of  the 
covenant  of  warranty  in  the  deed  from  George 
W.  Melton  to  the  trustees.  They  also  plead 
the  Statute  of  Limitations. 

It  is  conceded  that  the  deed  from  George  W. 
Melton  to  the  trustees  was  a  voluntary  deed, 
based  upon  tbe  consideration  of  natural  love 
and  affection  only;  and  we  presume  that  the 
deed  from  the  trustees  to  the  appellant  con- 
tained no  warranty.  The  testimony  adduced 
on  tbe  part  of  the  appellant  was  that  of  Maj. 
Hamilton,  who  stated  that  he  was  the  attor- 
ney of  Greorge  W.  Melton,  and  as  such  drew 
the  deed  to  the  trustees,  as  well  as  the  proceed- 
ings under  which  the  trustees  obtained  leav^ 
to  sell,  and  conducted  the  sale  made  bv  them 
to  appellant,  and  that  at  that  time  tbe  Wright 
Judgment  was  supposed  by  all  parlies  to  be  no 
Judgment  and  no  lien  upon  the  property  sold, 
and  that  the  agreement  between  the  Melton 
brothers,  of  the  25th  of  November,  1871,  was 
not  known  to  witness  or  anyone  engaged  in 
the  case  until  it  was  produced  in  evidence  by 
W.  A.  Clark  in  1884.  G.  W.  8.  Hart,  a  wit- 
ness examined  for  respondents,  testified  that 
he,  with  his  partner,  were  the  attorneys  of 
Mrs.  Wright,  and  they  first  learned  that  George 
W.  Melton  bad  assumed  tbe  payment  of  the 
Wright  judgment  some  time  in  the  latter  part 
of  1881  or  early  part  of  1882,  prior  to  July, 
1882;  but  the  appellant,  it  is  admitted,  had  no 
personal  knowledge  of  such  assumption  at  the 
time  he  purchased.  It  appears  from  the  state- 
ments made  in  the  case  that  C.  D.  Melton  died 
in  December,  1875,  and  George  W.  Melton  in 
July,  1876,  both  being  insolvent.  The  case 
was  heard  by  his  honor  Jvdge  Wallace,  who 
rendered  judgment  dismissing  the  petition,  and 
from  his  judgment  the  petitioner  appeals  upon 
the  several  grounds  set  out  in  the  record.  In- 
asmuch as  the  decree  of  the  circuit  judge,  to- 
gether with  appellant's  exceptions  thereto, 
should  be  incorporated  in  the  report  of  the 
case,  it  is  unnecessary  for  us  to  state  them  par- 
ticularly here. 

The  fundamental  inquiry  in  the  case  is 
whether  the  appellant  has  any  such  claim 
against  the  estate  of  George  W.  Melton  as  enti- 
tled him  to  the  aid  of  the  court  in  enforcing  it. 
Whatever  claim  be  may  have  is  unquestionably 
based  upon  the  fact  that  he  has  paid  the  Wright 
judgment,  the  payment  of  which  was  assumed 
by  George  W.  Melton  by  the  agreement  of  25th 
of  November,  1871;  but,  as  such  payment  was 
not  made  for  the  purpose  of  relieving  the  estate 
of  C.  D.  Melton,  but  solely  for  the  purpose  of 
relieving  the  property  from  the  lien  of  said 
judgment,  which  the  appellant  had  bought 
with  notice  of  the  judgment,  and  conveyed 
with  warranty  to  another,  in  order  to  perform 
his  covenant  of  warranty,  it  is  diflBcuU  for  us 
to  understand  what  equity  he  has  to  be  subro- 
gated to  the  rights  which  the  holder  of  that 
Judgment  or  to  the  rights  which  C.  D.  Melton's 
«8tate  may  have  had  against*the  estate  of  George 
W.  Melton.  There  was  no  privity  whatsoever 
between  the  appellant  and  C.  D.  Melton.  He 
was  not  a  surety  of  C.  D.  Melton,  and  in  no 
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way  bound  to  pay  said  judgment  for  him. 
Indeed,  practically,  he  paid  no  debt  for  which 
the  estate  of  C.  U.  Melton  was  in  equity  and 
good  conscience  liable;  for,  thouerh  such  estate 
was  legally  liable  to  pay  such  judgment,  yet  in 
equity  and  good  conscience  it  was  really  pay- 
able out  of  the  property  which  the  appellant 
saw  fit  to  buy  with  notice  that  it  was  subject 
to  such  lien.  But.  in  addition  to  this,  as  the 
circuit  judge  well  says,  the  judgment  was 
against  C.  D.  Melton  and  not  against  George 
W.  Melton,  who  was  never  liable  to  pay  the 
amount  thereof  as  a  judgment,  but  only  liable 
by  reason  of  his  agreement  of  2oth  of  Novem- 
ber, 1871,  which  was  a  mere  simple  contract 
obligation,  and  hence  we  do  not  see  how  it  is 
possible,  under  any  view  of  the  case,  for  the 
Wright  judgment  to  be  set  up  as  a  judgment 
against  the  estate  of  George  W.  Melton. 

As  to  appellant's  claim  to  set  up  the  mort- 
gageoriginally  given  by  George  W.  Melton  toC. 
D.  Melton  to  secure  the  payment  of  the  purchase 
money  of  the  Chester  property,  the  same  remark 
as  that  just  made  in  reference  to  the  Wright 
judgment  may  be  made.  That  mortgage  never 
was  a  lien  on  anything  but  the  Chester  proper- 
ty, and  did  not  cover  any  other  portion  of  the 
Sroperty  belonging  to  the  estate  of  George  W. 
Lelton;  and  hence  it  could  not  be  proved  as  a 
mortgage  debt  against  the  assets  of  the  estate 
of  Greorge  W.  Alelton,  under  the  principle  de- 
cided in  McLure  v.  Mdton,  24  8.  C.  559;  but, 
if  set  up  at  all,  it  must  take  the  same  rank  as 
the  debt  which  it  was  given  to  secure,  tor  wit, 
that  of  a  sealed  note. 

It  is  necessary,  therefore,  to  inquire  whether 
the  appellant  can  set  up  the  sealed  notes  as  a 
claim  of  that  rank  against  the  estate  of  George 
W.  Melton.  These  notes  were  extinguished  by 
the  arrangement  between  the  Melton  brothers 
of  the  25th  of  November,  1871,  when  they 
were  canceled  and  surrendered  to  GJeorge  VV. 
Melton,  and  they  cannot  now  constitute  any 
legal  cause  of  action  against  the  estate  of 
(Jeorge  W.  Mellon;  and  whatever  equities  C. 
D.  Melton  or  his  estate  may  have  had,  as  inti- 
mated in  the  case  of  Hardin  v.  Clark,  32  8.  C. . 
at  pages  485,  486,  the  appellant  has  no  connec- 
tion with,  so  far  as  we  can  see.  He  cannot 
claim  as  assignee  of  the  covenant  of  warranty 
contained  in  the  deed  from  C.  D.  Melton  to 
George  W.  Melton,  as  was  held  in  the c&se  just 
cited,  and  we  do  not  see  what  claim  he  could 
have  against  the  estate  of  Gkorge  W.  Melton, 
as  assignee  of  the  covenant  of  warranty  con- 
tained in  the  deed  from  George  W.  Melton  to 
the  trustees,  for,  that  being  a  voluntary  deed, 
and  the  measure  of  damages  for  breach  of  a 
covenant  of  warranty  being  fixed  by  statute  at 
the  amount  of  the  purchase  money  paid,  with 
interest  from  the  time  of  the  alienation,  where 
there  was  nothing  paid,  nothing  could  have 
been  recovered.  If  the  trustees  had  been  evict- 
ed they  certainly  could  have  recovered  nothing 
from  the  estate  of  George  W.  Melton  for  the 
breach  of  the  covenant  of  warranty  contained 
in  the  voluntary  deed  under  which  they  held; 
and  the  appellant,  as  their  assignee,  could  have 
no  higher  rights  than  his  assignors.  If  there- 
fore, the  appellant  has  any  claim  at  all  upon 
the  estate  of  George  W.  Melton,  it  must  arise 
from  the  agreement  of  26th  of  November,  1871, 
whereby  worge  W.  Melton  assumed  the  pay- 
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ment  of  the  Wright  judgment.  But  how  can 
the  appellent  connect  himself  with  that  agree- 
ment? That  was  made  for  the  benefit  of  C.  D. 
Melton »  and  possibly  might  have  inured  to  the 
benefit  of  the  holder  of  the  Wright  judgment; 
but  appellant  is  neither  the  assignee  of  C.  D. 
Melton  nor  of  the  holder  of  the  Wright  judg- 
ment. It  seems  to  us  that  the  true  position  of 
the  appellant  is  that  of  a  purchaser  of  real  es- 
tate under  a  quitclaim  deed,  without  warranty, 
upon  which  there  rested  the  lien  of  a  judg- 
ment, of  which  he  had  not  only  constructive 
notice  unquestionably,  arising  from  the  record, 
which  would  have  been  suflicient,  but  also,  as 
it  would  seem,  actual  notice,  if  we  are  at  liberty 
to  refer  to  the  decision  in  Hardin  v.  Clark, 
supra,  offered  in  evidence  in  this  case,  at  the 
time  he  purchased,  and  has  seen  fit  to  remove 
such  lien  by  payment  in  order  to  protect  him- 
self against  an  action  for  breach  of  his  cove- 
nant of  warranty  in  his  deed  to  his  vendee.  If 
this  be  so,  then  it  is  plain  that  he  has  no  cause 
of  action  against  the  estate  of  George  W.  Mel- 
ton; for,  if  so,  then,  in  every  case  where  a  per- 
son who  sells  real  estate  covered  by  a  judg- 
ment or  other  lien,  of  which  his  vendee  ha^ 
notice,  and  conveys  the  same  without  warranty, 
the  vendor  would  be  liable  for  any  amount 
which  the  vendee  might  be  called  upon  to  pay 
for  the  purpose  of  removing  such  lien;  and  this 
could  baldly  be  pretended,  as  it  would  destroy 
all  distinctions  between  a  quitclaim  deed  and 
a  warranty  deed.  The  fact  that  the  vendor 
may  have  assumed  the  payment  of  such  lien 
by  a  contract  with  a  thiixi  person,  with  whom 
the  vendee  has  not  been  able  to  connect  him- 
self cannot  alter  the  case,  as  such  third  person 
might  at  any  time  he  saw  tit  release  the  vendor 
from  the  performance  of  such  contract.  But, 
even  if  appellant  could  connect  himself  with 
the  agreement  of  25th  of  November,  1871,  that 
would  create  a  simple- contract  obligation, 
which  could  not  be  enforced  by  action  after 
the  lapse  of  six  years. — not  four,  as  contended 
by  one  of  the  counsel  for  respondents,  as  the 
change  in  the  statutory  period  was  effected  by 


the  Code,  which  was  adopted  1st  of  March,  1870. 
and  not  by  the  Revised  Statutes  of  187*4».  So 
that  it  is  clear  that  C.  t>.  Melton  or  his  admin- 
istrator would  Lave  been  barred  of  their  action 
on  such  promise  long  before  the  petition  in  this 
case  was  filed,  unless  protected  by  the  order  of 
injunction;  and  the  appellant,  who  certainly 
could  not  claim  any  higher  rights,  would  be  in 
like  condition. 

We  must  consider,  then,  the  effect  of  the  or- 
der of  injunction,  which  was  granted  before 
the  expiration  of  the  six  years.  It  will  be  ob- 
served that  this  order  only  restrained  creditor*, 
from  prosecuting  their  actions  at  law  and  did 
not  prevent  them  trom  coming  in  and  proving 
their  demands  in  the  case  in  which  the  order 
of  injunction  was  granted.  On  the  contrary, 
they  were  called  upon  to  do  so  by  a  time  fixed 
for  that  purpose, — 15th  of  January,  1878.  But 
the  appellant  not  only  failed  to  come  in  within 
six  years  from  that  date  and  present  hia  de- 
mand, but  he  failed  to  do  so  within  six  years 
from  the  filing  of  the  report  on  claims, — 1st 
February,  18^;  so  that,  even  if  appellant  ever 
had  any  claim  against  the  estate  of  George  W. 
Melton,  growing  out  of  his  promise  to  C.  D. 
Melton  to  pay  the  Wrij^ht  judgment,  it  waft 
barred  by  the'Statute  before  he  filed  his  peti- 
tion or  presented  his  claim,  which,  according 
to  what  was  held  in  Warren  v.  Raymond,  17 
S.  C,  at  pages  203,  204,  must  be  regarded  as 
the  time  when  he  commenced  his  action.  Th« 
fact  that  the  appellant  filed  his  petition— com 
menced  his  action — within  nx  years  after  he 
paid  the  judgment  cannot  affect  the  question, 
for,  without  considering  the  question  whether 
he  could  have  brought  his  action  before  mak- 
ing such  payment,  it  is  sufficient  to  say  that  be 
can  claim  no  higher  rights  than  C.  D.  Meltou. 
and  certainly  he  and  his  administrator  were 
barred  long  before  the  appellant  instituted  this 
proceeding. 

The   judgment  of  this  court    is    that    tfi€ 
judgment  of  the  Circuit  Court  be  affirmed. 

McGowan,  J.:    I  concur. 
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1  •  A  servaAt  does  not,  by  continuing^  his 
work  at  the  command  of  the  superin- 
tendent of  the  mill,  assume  the  risk  of 


NOTiB.— Jury  shoxda  determine  the  ijucbtion  of  negli- 
gence. 

If  there  la  any  conflict  tn  the  testimony  in  a  negr- 
iiffcuoe  cafie,  either  as  to  the  defendant's  neff ligrenoe 
or  the  contributory  neKliKt'oce  of  the  person  killed 
or  injured  by  such  netfiiKence,  the  case  miut  jro  to 
the  Jury;  but  if,  upon  either  one  of  these  points, 
there  be  no  conflict,  then  it  becomes  u  question  of 
law.  and  a  verdict  should  be  directed.  Mynmng  v. 
Detroit,  L.  &  N.  R.  Co.  7  West  Rep.  3554,  64  Mich.  98; 
Dnderhill  v.  Chicaaro  &  G.  T.  R.  Co.  81  Mich.  4;i. 

The  great  weight  of  authority,  both  English  and 
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injury  from  dangerous  machinery  which  had« 
prior  to  the  previous  day,  been  enclosed,  and 
which,  upon  his  complaint,  the  superintendent 
promised  to  but  did  not  re-endose  the  previous 
night,  although  he  promised  in  response  to  the 
servants  further  complaint  to  fix  it  at  noon,  so 
as  to  prevent  recovery  for  injuries  received  by 
coming  in  contact  with  the  machinery  during  the 
forenoon. 
8.   The  mere  fiust  that  a  servaAt  comes  in 


American,  favors  the  proposition  that  the  question 
of  negligence  should  be  submitted  to  the  Jury. 
Questions  of  this  nature  are  properly  for  their  de- 
termination. Merritt  v.  Fitzglbbiins,  29  Hun,  634; 
Hull  V.  Union  Pac.  R,  Co.  16  Fed.  Rep.  744;  Terre 
Haute  &  I.  R.  Co.  v.  Jones,  11  lU.  App.aaS;  Milwau- 
kee Nat.  Bank  v.  City  Bank,  108  U.  S.  668,  ^6  L.  ed. 
417;  Brann  v.  Chicago,  R,  I.  &  P.  R.  Co.  63  Iowa,  895; 
Bierbach  v.  Ooodyear  Rubber  Co.  14  Fed.  Rep.  8S6, 
16  Fed.  Rep.  490;  Baltimore  &  O.  R.  Co.  v.  Fitzpat- 
rick,  86  Md.32;  Davis  v.  Central  Cong.Soo.  129  Mass. 
967;  Hunt  v.  Salem,  121  Mass.  294;  Grand  Rapids  &  I. 
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contact  with  exposed  macMnery  the 

danflrer  of  which  is  weU  known  to  him  but  the 
risk  trom  which  he  has  not  aasumed  is  not  suffi- 
cient to  show  contributory  neglij^nce  as  matter 
of  law  if  his  work  was  in  its  immediate  victnitj 
and  required  close  attention,  rapidity  of  action, 
and  considerable  moving  about;  but  the  question 
is  for  the  Jury. 

(May  8,  1801.) 

ERROR  to  the  Circuit  Court  for  Menominee 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
cited from  defendant's  negligence.     Reversed. 
The  facts  are  fillly  stated  in  the  opinion. 
Mr.  H.  O.  Fairchild,    with   Mr.   B.  J. 
Brown,  for  plaintiff  in  error. 
Messrs. ^StLvryer  A  Waite  for  defendant 


McGrath,  J.,  delivered  the  opinion  of  the 
court: 

This  was  case  for  negligence.  The  court 
below  took  the  case  from  the  jury  on  the 
ground  that  plaintiff  was  guilty  of  contributory 
negligence,  and  plaintiff  appeals.  Roux  was 
employed  in  defendant's  saw-mill,  upon  the 
t)and-saw.  It  was  his  duty  to  take  the  cants 
from  the  saw,  and  guide  them  over  the  rollers, 
which  took  them  to  the  gang-saw.  The  logs 
were  brought  to  the  saw  from  the  north  end  of 
the  mill,  and  upon  a  carriage-way,  which  ex- 
tended about  thirty  feet  to  the  south  from  the 
saw.  Immediatel}'  east  of  this  carriage-way, 
and  running  parallel  therewith,  was  a  system 
of  rollers  upon  which  the  cants  fell  as  they  were 
cut  from  the  logs.  The  first  two  rollei*s  were 
dead,  a^d  stood  three  feet  and  six  feet,  re- 
spectively, to  the  south  of  the  saw,  and  then 
came  an  open  space  of  four  feet,  and  then  a 
system  of  five  live  rollers,  forming  a  kind  of  a 
table  through  w  bich  the  rollers  projected.  The 
power  was  communicated  to  these  rollers,  on 
t  he  easterly  ends  thereof,  by  means  of  bevel- 


gear  wheels  running  into  each  other  on  the 
horizontal  shaft  along-side  of  the  table,  several 
inches  below  the  top  of  the  rollers.  This  shaft 
was  operated  by  an  upright  shaft,  coming 
through  the  floor  from  below,  on  the  top  of 
which  was  a  bevel-gear  wheel,  which  worked 
into  a  similar  one  keyed  to  the  horizontal  shaft. 
The  head  sawyer's  place  was  near  the  second 
dead  roller,  south  of  the  saw,  and  plaintiff's 
usual  place  was  in  and  upon  a  space  between 
the  second  dead  roller  and  the  first  live  roller, 
and  his  duty  was  to  bring  the  board  or  cunt 
down  upon  the  rollers,  and  guide  it  upon  its 
journey  to  the  wheel-skids,  which  carried  it  to 
the  edger  or  gang-saw.  These  wheel-skids 
were  on  the  easterly  side  of  the  rollers.  The 
carriage  which  brought  the  logs  to  the  saw 
passed  back  and  forth  with  each  cut  in  front  of 
plaintiff,  and  to  the  west  of  the  rollers.  East 
of  the  rollers  was  an  open  space,  about  four  feet 
wide,  at  the  point  where  the  accident  occurred. 
When  the  board  or  cant  struck  the  rollers  it 
would  be  between  plaintiff  and  the  carriage- 
way. Up  to  the  day  before  the  accident  the 
gearing  referred  to  had  been  covered  by  boards 
adjusted  upon  hinges  and  brackets.  This  cov- 
ering had  been  split  up  and  destroyed  by  the 
action  of  the  boards  in  falling  upon  it,  and  in  be- 
ing carried  along  its  surface,  leaving  the  gearing 
exposed;  and  on  the  day  before  the  acci- 
dent plaintiff  called  the  attention  of  the 
mill  superintendent  to  this  condition  of  the 
gearing,  and  the  latter  promised  to  attend  to  it 
that  night.  But  when  plaintiff  went  to  the  mill 
the  next  morning  nothing  had  been  done,  and 
he  again  called  the  superintendent's  attention 
to  the  exposed  and  dangerous  condition  of  the 
gearing,  and  the  superintendent  stated  that  he 
had  not  had  time,  but  that  he  would  fix  it  at 
noon;  directing  plaintiff  to  go  to  work,  but  to 
take  care  of  himself  till  noon,  and  that  it  would 
then  be  fixed.  At  about  10  o'clock  of  the  same 
day  plaintiff  had  his  leg  crushed  by  having  his 
clothing  caught,  and  his  leg  drawn  into  the 
bevel-gear  wheels,  at  the  junction  of  the  upright 


R.  Co.  v.  Martin,  41  Mich.  667;  Fortune  v.  Missouri 
R.  Ck>.  10  Mo.  A.pT>.  2!i2;  Watkins  v.  Atlanta  Ave.  K. 
Co.  20  Hun,  237;  Hanover  R.  Co.  v.  Coyle,  55  Pa.  396; 
Clark  v.  Eighth  Ave.  R.  Co.  82  Barb.  657;  O'Mara  v. 
Hudson  River  R.  Co.  38  N.  Y.  446;  Bills  v.  New  York 
Cent.  R.  Co.  »4  N.  Y.  5;  Central  R.  Co.  v.  Freeman, 
66  Ga.  170;  Garrett  v.  Chicago  &  N.  W.  R.  Co.  38 
Iowa,  121;  Bierbach  v.  Goodyear  Rubber  Co.  14  Fed. 
Rep.  826, 15  Fed.  Rep.  400;  Sleeper  v.  Worcester  &N. 
R,  Co.  58  N.  H.  520;  Corcoran  v.  New  York  Elev.  R. 
Co.  19  Hun,  368;  Bell  v.  New  York  Cent.  &  H.  R.  R. 
Co.  29  Hun,  560;  Mahar  v.  Grand  Trunk  R.  Co.  19 
Hun,  32;  Thomas  v.  New  York,  28  Hun,  110;  Rezter 
V.  Starin,  73  N.  Y.  60t;  Philadelphia  &  R.  R.  Co.  v. 
Long,  75  Pa.  257;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Wright,  80  Ind.  182. 

It  is  a  sound  rule  of  law  that  it  is  not  contributory 
negligence  not  to. look  out  for  danger  when  there 
is  no  reason  to  apprehend  any.  Beach,  Contrlb. 
Neg.  41.  and  cases  cited. 

The  authorities  cited  go  much  farther  than  the 
text,  and  state  the  rule  to  be  that  everyone  has  a 
right  to  presume  that  others,  owing  a  special  duty 
to  guard  against  danger,  will  perform  that  duty. 
Grand  Rapids  &  I.  R.  Co.  v.  Martin,  41  Mich.  667. 

The  question  is  one  of  some  difficulty,  and  is  not 
free  from  doubt.    But  in  such  cases  the  facts  should 
be  submitted  to  the  jury.    Palmer  v.  Harrison,  57 
Mich.  183;  Dundas  v.  Lansicg,  75  Mich.  499. 
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Whei-e  the  essential  fact  in  a  case  is  whether  con- 
tributory negligence  did  or  did  not  exist,  and  this 
depends  upon  inferences  to  be  drawn  trom  facts 
and  circumstances  about  which  honest,  intelligent, 
and  impartial  men  might  differ,  such  a  case  should 
be  submitted  to  the  jury.  Lowell  v.  Watertown 
Twp.  58  Mich.  568;  Carver  v.  Detroit  &  S.  Plank- 
road  Co.  61  Mich.  584;  Harris  v.  Clinton  Twp.  7 
West.  Rep.  666,  (H  Mich.  447;  Little  v.  Grand  Rapids 
Street  R.  Co.  78  Mich.  205;  Brezee  v.  Povere,  80 
Mich.  172. 

What  is  the  tegt  of  contrUmtory  necfiigcnce. 

The  test  of  contributory  negligence  or  wont  of 
due  care  is  not  found  in  the  failure  to  exercise  tho 
best  judgment  or  to  use  the  wisest  precaution,  but 
allowance  maybe  made  for  the  influences  ordina- 
rily governing  human  action,  as  what  would  under 
some  circumstances  be  want  of  reasonable  <^re 
may  not  be  such  under  others.  Lent  v.  New  York 
C.  &  H.  R.  R.  Co.  120  N.  Y.  467. 

The  contributory  negligence  which  prevents  re- 
covery for  an  injury  must  be  such  as  oo-operates 
in  causing  the  injury  and  without  which  the  injur" 
could  not  have  happened.  Lehigh  Valley  R,  Co.  v , 
Greiner,  4  Cent.  Rep.  896, 113  Pa.  600;  Fernandes  v. 
Sacramento  City  R.  Co.  52  Cal.  46;  Ray,  Negligence 
of  Imposed  Duties,  Personal,  364. 
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shaft  with  the  horizontal  shaft.  These  wheels 
move  towards  each  other,  while  the  other 
wheels  on  the  horizontal  shaft  at  the  rollers 
move  from  each  other.  When  injured,  plain- 
tiff  was  engaged  in  righting  a  cant,  which  was 
two  inches  thick,  somewhere  from  twelve  to 
fourteen  inches  in  width,  and  about  twenty- 
four  feet  long,  the  southerly  end  of  which  had 
gotten  off  the  rollers  and  into  the  carriage-wav, 
and  plaintiff  was  endeavoriog  from  the  east  side 
of  the  rollers  to  get  th  e  plank  back  upon  the 
rollers.  It  appeared  from  the  testimony  that 
plaintiff  was  required  to  work  i-apidly ;  that 
nothing  could  be  done  at  the  band  saw  till  this 
plank  was  out  of  the  way;  that  in  the  mean 
time  three  or  four  men  were  standing  idle;  and 
that  the  work  at  the  gang-saws  depended  upon 
the  progress  of  the  work  at  the  band-saw,  and 
that  it  was  not  unusual  for  cants  to  require  ad- 
justment upon  the  rollers.  It  is  urged  that 
plaintiff's  knowledge  of  the  exposed  and  dan- 
gerous condition  of  this  gearing  was  equal  to 
tnat  of  his  employers,  and  by  continuing  his 
work  he  assumed  the  risk. 

This  rule  of  law  is  not  applicable  to  the  cir- 
cumstances of  the  present  case.  The  risk  to 
which  plaintiff  was  exposed  on  the  day  of  the 
injury  was  not  one  ordinarily  incident  to  his 
employment.  The  danger  was  not  one  existing 
at  the  time  of  his  engagement.  It  was  a  tem- 
porary peril.  It  did  not  arise  until  the  day 
before  the  injury.  In  view  of  the  danger  this 
very  machinery  had  been  covered  up.  Plain- 
tiff, acting  as  a  prudent  man  should,  had,  on 
the  evening  before,  and  again  on  the  very 
morning  of  the  accident,  notified  defendant  of 
the  fact  that  the  gearing  was  exposed,  and  de- 
fendant had,  in  recognition  of  the  danger,  and 
of  plaintiff's  exposure  thereto,  promised  to  re- 
place the  covering,  and  instructed  the  plaintiff 
to  continue  his  work  until  noon,  when  it  should 
be  done.  There  was  no  voluntary  assumption 
of  the  risk  on  the  part  of  the  plaintiff.  He 
proceeded  under  protest.  It  was  defendant's 
bounden  duty,  when  notified,  to  re-cover  this 
gearing.  It  was  postponed  to  suit  defendant's 
convenience,;  and  not  that  of  the  plaintiff. 

As  was  said  in  Greene  v.  Minneapolis  <Sb  St. 
L.  R.  Go,,  81  Minn.  248:  *'If  the  emergen- 
cies of  a  master's  business  require  him  tempo- 
rarily to  use  defective  machinery,  we  fail  to 
see  what  right  he  has  in  law  or  natural  justice 
to  insist  that  it  shall  be  done  at  the  risk  of  the 
servant,  and  not  his  own,  when,  notvnthstand- 
ing  the  servant's  objection  to  the  condition  of 
the  machinery,  he  has  requested  or  induced 
him  to  continue  its  use  under  a  promise  there- 
after to  repair  it." 

Mr.  Cooley,  in  his  work  on  Torts  (sections 
655,  559)  says:  "It  has  been  often — ^and  very 
justly— remarked,  that  a  man  may  decline  any 
exceptionally  dangerous  employment;  but  if 
he  voluntarily  en^gcs  in  it  he  should  not  com- 
plain because  it  is  dangerous.  Nevertheless, 
where  one  has  entered  upon  the  employment 
and  assumed  the  incidental  risks,  it  is  not  reas- 
onable to  hold  that  other  risks,  which  he  is  di- 
rected by  the  master  to  assume,  are  to  be  left 
to  rest  upon  his  shoulders  merely  because  he 
did  not  take  upon  himself  the  responsibility  of 
throwing  up  the  employment,  instead  of  obey- 
ing the  order.  Many  considerations  might 
reasonably  induce  the*  servant  to  hesitate  under 
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such  circumstances.  In  many  cases  the  con- 
sequences might  be  very  serious  should  he  re- 
fuse to  obey  a  lawful  command  of  the  roaster; 
and  any  command  may  not  be  clearly  and  man- 
ifestly* unlawful  which  directs  the  doing  of 
nothing  beyond  the  general  scope  of  the  busi- 
ness. The  servant  who  refuses  to  obey  must 
consequently  expect  to  take  upon  himself  the 
burden  of  showing  a  sufficient  cause  for  the 
refusal.  However  clear  the  case  might  be  to 
him,  it  might  not  be  easy  to  make  a  showing 
satisfactory  to  third  parties,  who  would  natu- 
rally assume  that  the  order  was  given  in  good 
faith,  and  that  the  master  understood  better 
than  another  the  risks  to  be  encountered  in  his* 
business.  The  servant  also,  it  may  reasonably 
be  assumed,  would  to  some  extent  have  his 
fears  allayed  by  the  commands  of  a  master, 
whose  duty  it  would  be  not  to  send  him  into 
danger,  and  who  might  therefore  be  supposed 
to  know,  when  he  gave  the  command,  that  the 
dangers  were  not  such  or  so  great  as  the  ser- 
vant had  apprehended. "  '  'It  is  also  negligence 
for  which  the  master  may  be  held  pesi)bnsible, 
if,  knowing  of  anv  peril  which  is  known  to  the 
servant  also,  he  fails  to  remove  it  in  accord- 
ance with  assurances  made  by  him  to  the  ser- 
vant that  he  will  do  so.  This  case  may  also  be 
planted  on  contract,  but  it  is  by  no  means  es- 
sential to  do  so.  If  the  servapt,  having  a  right 
to  abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so  in  consequence  of  as- 
surances that  the  danger  shall  be  removed,  the 
duty  to  remove  the  danger  is  manifest  and  im- 
perative, and  the  master  is  not  in  the  exercise 
of  ordinary  care  unless  or  until  be  makes  his 
assurances  good.  Moreover,  the  assurances 
remove  all  ground  for  argument  that  the  ser- 
vant by  continuing  the  employment  engages  to 
assume  its  risks.  So  far  as  the  particular  peril 
is  concerned,  the  implication  of  law  is  rebutted 
by  the  giving  and  accepting  of  the  assurance; 
for  nothing  is  plainer  or  more  reasonable  than 
that  parties  may,  and  should,  where  practica- 
ble, come  to  an  understanding  between  them- 
selves  regarding     matters   of    this    nature." 

Deering  on  Negligence,  §  196,  says:  * '  Where 
injury  results  not  from  anything  that  is  inci- 
dent to  the  employment,  but  from  a  temporar}* 
peril,  to  which  he  is  exposed  by  the  negligent 
positive  acts  of  the  employer,  he  can  recover." 

1  Shearman  &  Redfield  on  Negligence,  §  209, 
says:  The  servant  cannot  avoia  responsibility 
"if  he  continues  to  work  for  any  considerable 
time,  knowing  these  facts,  without  being  in- 
duced by  his  master  to  believe  that  a  change 
will  be  made,  and  without  making  any  com- 
plaint of  such  defects,  or  calling  the  attention 
of  his  master  to  them."  The  doctrine  laid 
down  by  these  authors  is  supported  by  a  long 
line  of  well-considered  cases. 

In  Greene -v.  Minneapolis  d>  St.  L.  R.  Co., 
svpra,  plaintiff  was  in  the  service  of  defendant 
as  locomotive  engineer  on  a  train  running  be- 
tween Minneapolis  and  Albert  Lea.  On  reach- 
ing the  former  place  in  the  morning  with  his 
train,  upon  examining  hisengine  he  discovered 
that  the  "chafing  irons"  between  the  engine 
and  tender  were  partly  broken  off.  He  imme- 
diately reported  the  fact  on  the  "repair-book" 
to  the  foreman  of  the  round-house,  whose  duly 
it  was  to  have  the  repairs  made,  and  to  direct 
what  engine  should  go  out.     On  returning  in 
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the  evening  to  go  out  with  his  train  he  found 
the  engine  out,  but  not  repaired.  On  inquir- 
ing of  the  foreman  why  the  repairs  had  not 
been  made,  the  reply  in  substance  was  that  he 
had  not  had  time.  On  plaintiff  sug^sting  that 
he  did  not  like  to  take  out  this  engine,  that  it 
was  not  safe,  the  foreman  replied  that  he  was 
short  of  engines  to  do  the  work  of  the  road, 
and  had  no  other  to  send  out,  and  added: 
* 'Proceed  with  that,  and  you  can  ^et  it  fixed 
at  Lea,  if  you  have  time;  if  not,  I  will  remedy 
it  when  you  get  back."  The  plaintiff  did  so, 
and  on  the  way  collided  with  another  train  (for 
which  he  does  not  appear  to  be  responsible), 
and  in  attempting  to  escape  was  caught  be- 
tween the  engine  and  tender,  the  defects  in  the 
"chafing  irons"  causing  the  engine  to  override 
the  tender,  and  close  up  the  gangway  through 
which  he  was  attempting  to  escape. 

In  Manufacturing  Co.  v.  Morris^ey,  40  Ohio 
St.  148,  plaintiff  was  working  upon  a  jointer 
which  was  out  of  repair. 

In  Clarke  v.  IMmen,  7  Hurlst.  &  N.  937, 
plaintiff  was  employed  to  oil  dangerous  ma- 
chinery. When  he  entered  upon  the  service 
certain  of  the  machinery  was  fenced,  but  the 
fencing  became  broken  by  accident. 

In  Hough  v.  Texas  &  Pac.  R,  Co,,  100  U.  8. 
213,  25  L.  ed.  612,  there  was  a  defect  in  the  lo- 
comotive which  plaintiff  had  in  charge. 
**There  can  be  no  doubt,"  says  the  court,  **that 
where  a  master  has  expressly  promised  to  re- 
pair a  defect  the  servant  can  recover  for  an  in- 
jury caused  thereby,  within  such  a  period  of 
time  after  the  promise  as  it  would  be  reason- 
able to  allow  for  its  performance,  and,  as  we 
think,  for  an  injury  suffered  within  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be  kept." 

In  East  Tennessee,  V.  dt  9.  R.  Go.  v.  Dvffield, 

12  Lea,  63,  plaintiff  was  supplied  with  a  defec- 
tive hammer  to  drive  railroad  spikes.  He  tes- 
tified: "Of  course,  I  was  obliged  to  see  that 
the  hammer  was  broken.  Any  man  who 
wasn't  blind  could  have  seen  the' condition  of 
the  hammer.  I  knew  when  I  saw  it  that  it 
wouldn't  do  to  drive  spikes  with,  and  that  is 
why  I  spoke  to  the  section  boss  about  it." 

In  Missouri  Furnace  Co.  v.  Abend,  107  111. 
44,  a  locomotive  foot-board  was  defective,  from 
which  deceased  fell,  while  oiling  the  engine. 

In  Parody  v.  Chicago,  M.  db  St.  P.  R.Co.,  15 
Fed.  Rep.  205,  the  injury  was  occasioned  by  a 
defective  draw-bar. 

In  Laning  v.  Hew  York  Cent.  R.  Co.,  49  N. 
Y.  521,  the  court  says:  "Where  the  servant 
has  full  and  ec^ual  knowledge  with  the  master 
that  the  machinery  or  materials  employed  are 
defective,  or  that  the  fellow  servant  is  incom- 
petent, and  he  remains  in  the  service,  this  may 
constitute  contributory  negligence;  but  if  it 
appears  that  the  master  has  promised  to  amend 
the  defect,  or  other  like  inducement  to  remain 
has  been  held  out  to  the  servant,  the  mere  fact 
of  his  continuing  in  the  employment  does  not, 
of  itself,  as  matter  of  law,  exonerate  the  mas- 
ter from  liability,  but  the  question  of  contrib- 
utory negligence  is  one  of  fact  for  the  jury." 
See  also  Pieart  v.  Chicago,  R.  1.  &  P.  R.  Co. 
(Iowa,  1891)  47  N.  W.  Reo.  1017;  Kane  v. 
NoHhem  Cent.  R,  Co.  128  U.  8.  91, 32  L.  ed.  339; 
District  of  Columbia  v.  McElligott,  117  U.  S. 
621,  631,  29  L.  ed.  946-949;  (jlahestmi,  H.    d 
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8.  A.  R.  Co.  V.  Drew,  59 Tex.  13;  PaiUrson  v. 
Pittsburg  d  C.  R.  Co.  76  Pa.  3t59;  Mehan  v. 
Syracuse,  B.  dt  i\.  Y.  R.  Co.  73  N.  Y.  585; 
Booth  V.  Boston  <fe  A.  R.  Co.  Id.  38;  Coombs  v. 
JS^ew  Bedford  Cordage  Co.  102  Mass.  572-578; 
Greenleafy.  Dubuque  dt  8.  C.  R.  Co.  33  Iowa, 
53. 

This  principle  has  been  recognized  and  ap 
proved  by  this  court.  In  Chicago  dt  N.  W.  R. 
Co.  V.  Bayfield,  37  Mich.  205,  the  servant  was 
justified  in  obeying  the  orders  of  his  superior. 
Justice  Cooley  (p.  212)  says:  "The  risk  was 
not  fairly  upon  the  servant's  shoulders,"  and 
again:  "We  agree  with  the  Supreme  Court  of 
Pennsylvania,  that  when  a  servant,  in  obedi- 
ence to  the  orders  of  his  superior,  incurs  the 
risks  of  machinery  which,  though  dangerous,  is 
not  so  much  so  as  to  threaten  immediate  injury, 
or  where  it  is  reasonably  probable  that  it  may 
be  safely  used  by  extraordinary  caution  or 
skill,  the  case  is  not  to  be  regarded  as  one  of 
concurring  negligence,"— citing  Patterson  v. 
Pittsburg  db  C.  R.  Co.  76  Pa.  389-894. 

In  Swoboda  v.  Ward,  40  Mich.  420-422,  the 
court,  after  laying  down  other  general  rules, 
says:  "If  the  servant,  with  full  Knowledge  of 
the  facts,  and  understanding  the  risks  occa- 
sioned thereby,  in  the  absence  of  any  promise 
by  the  master  to  remedy  the  same,  consents  to 
and  remains  in  the  master's  employ,  then  he 
voluntarily  incurs  such  increased  risks."  See 
also  LyttU  v.  Chicago  dt  W.  M.  R.  Co.  84 
Mich.  289.  Jones  v.  Lake  Share  dt  M.  8.  R.  Co., 
49  Mich.  573,  recognizes  the  right  of  the  ser- 
vant to  show  that  he  did  not  consent  or  agree 
to  the  change  or  performance  of  extra  duties, 
and  that  he  did  not  freely  and  voluntarily  en- 
ter upon  a  discharge  of  new  duties  imposed. 
The  new  duties  in  that  case  involved  extra 
hazard. 

It  is  insisted,  however,  that  the  dangerous 
condition  and  character  of  this  machinery  was 
known  to  plaintiff,  and  that  he  was  guilty  of 
concurring  negligence  in  approaching  it;  that 
he  did  not  exercise  ordinaiy  care,  and  might 
have  gone  around  on  the  other  side  of  the  roll- 
ers, and  thus  have  avoided  the  danger. 
Knowledge  of  the  existence  of  a  defect  or  dan- 
ger, while  it  is  evidence  of  contributory  negli- 
gence, is  not  conclusive.  In  the  cases  already 
referred  to  the  existence  of  the  danger  was 
known  to  plaintiff,  and  in  all  of  them  it  is  held 
that  the  question  of  defendant's  contributory 
negligence  is  for  the  jury. 

In  Coombs  v.  New  Bedford  Cordage  Co.,  102 
Mass.  572-578.  it  is  said:  "Inattention  which 
has  led  to  a  collision  or  a  fall,  if  duly  accounted 
for,  or  if  excused,  or  occasioned  by  the  nature  of 
the  employment,  is  no  hindrance  to  a  recovery 
when  the  injury  is  legally  imputable  to  a  de- 
fect without  which  the  fall  would  not  have  oc- 
curred, or  the  collision  would  have  been  harm- 
less. Thus  attention  might  be  prevented  by 
the  darkness  of  night,  or  by  the  duty  to  couple 
cars  at  a  particular  moment,  or,  as  is  contend- 
ed in  this  case,  to  separate  them.  Knowledge 
is  only  one  piece  of  evidence  bearing  on  the 
question  of  negligence;  and  how  much  it 
should  bear  depends  on  all  the  circumstances, 
and  is  for  the  consideration  of  the  jury." 

In  Byerly  v.  Anamosa,  79  Iowa,  204,  held, 
that  the  question  of  plaintiff's  contributory 
negligence  in  driving  a  horse  along  a  street 


782 


MlCHIGAir  SUFBBME  CODKT. 


Sept., 


with  knowledge  of  conditions  renderiDg  it  dan- 
gerous was  for  the  jury,  as  such  act  was  not 
per  se  negligence. 

In  Harruy,  Clinton  Ttcp.,  64  Mich.  447,  7 
We*st.  Rep.  666,  the  court  says:  "It  is  not  a 
universal  rule  that  the  defendant  is  excused 
from  liability  merely  because  the  plaintiff, 
knowing  of  the  danger  caused  by  defendant's 
negligence,  voluntarily  incurs  that  danger.  If 
the  defendant  has  so  acted  as  to  induce  the 
plaintiff,  acting  with  reasonable  prudence,  to 
incur  the  danger,  or  if  plaintiff,  by  defendant's 
negli;.ence,  is  placed  in  a  situation  of  peril,  to 
escape  which  he  voluntarily  incurs  another 
danger,  the  defendant  is  liable,  although  the 
plaintiff  may  not,  in  the  emergency,  have  pur- 
sued the  course  which  ordinary  prudence 
would  have  dictated." 

In  Kane  v.  Northern  Cent.  R.  Co.,  stipra,  the 
court  says:  "In  determining  whether  an  em- 
ploy§  has  recklessly  exposed  himself  to  peril, 
or  failed  to  exercise  the  care  for  his  personal 
safety  that  might  reasonably  be  expected,  re- 
gard must  always  be  had  to  the  exigencies  of 
his  position,— indeed,  to  all  the  circumstances 
of  the  particular  occasion." 

In  Greenleafy,  Dubuque  d!  8.  C.  R.  Co.,  su- 
pra, the  court  says:  *'If  the  service  to  be  per- 
formed by  Alacy  (the  deceased)  was  of  a  char- 
acter to  require  that  his  exclusive  attention 
should  be  fixed  upon  it,  and  that  he  should  act 
with  rapidity  and  promptness,  it  could  hardly 
be  expected  that  he  should  always  bear  in 
mind  the  existence  of  the  defect,  or  be  prepared 
at  all  times  to  avoid  it." 

In  Snow  V.  Housatonic  R.  Co.,  8  Allen,  441,  the 
superstructure  or  roadbed  between  the  tracks  of 
the  defendant's  road  where  it  crossed  the  high- 
way at  a  point  where  the  trains  were  made  up, 
was  such  thatjit  was  necessary  for  the  person 
whose  duty  it  was  to  unshackle  the  cars  or  to 
fasten  them  together  to  pass  and  repass  over  the 
space  covered  with  plank  between  the  tracks  fre- 
c|uently,  and  with  rapidity,  and  with  his  atten- 
tion in  great  degree  diverted  from  the  surface 
oyer  which  he  passed,  and  directed  to  the  spe- 
cial duty  or  service  of  separating  and  uniting 
the  cars,  in  order  to  prepare  the  trains  for 
transit.  While  engaged  in  that  service  in  the 
usual  and  ordinary  mode,  plaintiff  was  thrown 
down  by  reason  of  the  defect  in  the  road.  The 
court  says  :  "  As  the  plaintiff  was  in  the  dis- 
charge of  his  duty  in  placing  himself  in  a  per- 
ilous position, — a  duty  the  performance  of 
which  was  known  to  and  sanctioned  by  the  de- 
fendants,— the  fact  that  he  was  in  such  posi- 
tion has  no  tendency  to  prove  that  he  was  neg- 
ligent or  careless.  The  question  of  due  care 
in  such  case  depends  on  the  manner  in  which 
the  plaintiff  performed  the  duty  incumbent  on 
him, — whether  he  acted  with  due  skill  and 
caution,  and  conducted  himself  in  the  usual 
and  ordinary  way  in  which  similar  acts  are 
done  by  persons  engaged  in  like  employment; 
and  on  other  considerations  of  like  character, 
which  do  not  fall  within  the  range  of  ordinary 
observation  and  experience.  The  question  of 
negligence  was  therefore  a  subject  of  evidence, 
and  should  have  been  submitted,  with  proper 
instructions,  to  the  jury  for  their  determina- 
tion Nor  do  we  think  that  it  was  any  the  less 
a  question  of  fact  to  be  decided  by  the  jury 
because  it  appeared  that  the  plaintiff  had  pre- 
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vious  knowledge  of  the  defect  in  the  road 
which  caused  the  accident.  Reed  v.  Aorthfield, 
13  Pick.  98;  Smith  v,  Lowell,  6  Allen,  40.  This 
certainly  was  a  circumstance  to  be  taken  into 
consideration,  but  by  no  means  a  decisive  one. 
If  the  service  to  be  performed  by  the  plaintiff 
was  of  a  character  to  reouire  that  his  exclusive 
attention  should  be  fixed  upon  it,  and  that  he 
should  act  with  rapidity  and  promptness,  it 
could  hardly  be  expected  that  he  should  always 
bear  in  mind  the  existence  of  the  defect,  or  Lie 
prepared  at  all  times  to  avoid  it." 

JnMallop  V.  Walker  Twp.,  77  Mich.  448,  the 
court  says:  "If  it  was  the  negligence  of  the 
defendant  in  not  repairing  the  highway  which 
placed  the  deceased  and  those  under  his  charge 
in  a  precarious  condition,  no  negligence  could 
be  imputed  to  the  deceased  if,  acting  upon  that 
occasion,  as  it  appeared  to  him  to  be,  for  the 
safety  of  himself  and  party  in  his  charge,  he 
did  not  take  the  precauiiDU  which,  upon  con- 
sideration, a  more  prudent  man  might  have 
taken.  At  least  it  was  a  question  for  the  jury, 
and  fairly  submitted."  Nothing  short  of  gross 
negligence  on  the  part  of  the  injuring  party 
can  relieve  the  injured  party  from  the  exercise 
of  care.  The  promise  made  by  defendant  in 
this  case  did  not  absolve  plaintiff  from  the 
exercise  of  reasonable  care  while  about  this 
dangerous  machinery ;  but  what  shall  consti> 
tute  such  c^re  in  a  given  case  must  necessarily 
depend  upon  all  the  facts  and  circumstances  of 
that  case.  He  is  held  to  that  degree  of  care 
which  every  prudent  man  is  expected  to  em- 
ploy under  similar  circumstances  in  carrying 
on  the  same  kind  of  business.  Here  the  gear- 
ing had  been  covered,  because  it  was  dangerous 
in  its  exposed  condition,  and  because  the  em 
ployes  of  the  mill,  and  this  very  plaintiff,  were 
likely  to  come  into  contact  with  it.  Plaintiff 
remonstrated,  but  he  was  directed  to  continue 
work  which  involved  the  probability  of  this 
contact.  This  is  but  a  necessary  inference 
from  the  plaintiff's  complaint  and  the  superin- 
tendent's reply.  The  performance  of  plain- 
tiff's duty  required  him  to  go  in  the  vicinity  of 
this  machinery.  His  work  afforded  very  little 
opportunity  for  deliberation.  It  was  necessary 
that  he  should  act  promptly.  Hesitation  was 
not  expected  of  him,  and  the  degree  of  care 
required  of  him  with  respect  to  his  own  per- 
sonal safety  must  be  measured  to  some  extent 
by  the  exactions  of  his  employment,  by  its  de- 
mands upon  his  attention,  and  by  his  dtevotioo 
to  its  duties.  His  diligence  and  zeal  in  his 
master's  service  should  count  in  his  favor,  and 
not  against  him,  in  determining  this  question. 

In  Harris  Y,  Clinton  Twp.,  supra,  the  court 
says:  "  Upon  this  issue  there  are  two  reasona- 
ble, but  different,  views  which  might  l>e  taken; 
and  therefore  the  question  should  have  been 
submitted  to  the  jury.  The  facts  that  Soper 
knew  the  location  of  the  highway;  that  it  was 
crooked,  and  that  there  were  no  guides  or  bar- 
riers ;  that  it  was  overflowed,  and  the  water 
had  raised  since  he  last  passed  over  it ;  and 
knew  that  some  hazard  was  incurred  in  at- 
tempting to  pass  over  it, — did  not  conclusively 
show  that  it  was  negligence  in  him  to  make  the 
attempt.  Of  course,  the  increased  hazard 
from  the  rising  of  the  water  called  upon  Soper 
to  exercise  increased  caution,  and  may  have 
been  a  circumstance  which,  in  the  opinion  of 
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some  persons,  should  have  determined  him  not 
to  make  the  attempt  at  all.  but  whether  it  was 
or  not,  in  connection  with  the  other  facts, 
should  have  been  left  with  the  jury  to  deter- 
mine." "  Where  there  is  a  chance,  upon  the 
facts  shown,  for  ordinary  candid  and  intelli- 
gent men  to  arrive  at  different  conclusions,  the 
question  of  contributory  negligence  is  to  be 
determined  by  the  jury.  Adams  v.  Iran  Cliffs 
Co.  78  Mich.  271 ;  Luke  v.  Wh^at  Min,  Co.  71 
Mich.  364,  and  Teipd  v .  Biisendegen,  AA  Mich. 
461." 


This  is  one  of  those  cases  where  two  reason- 
able and  different  views  might  be  taken,  and 
two  men  of  equal  candor  might  differ.  In  my 
judgment,  the  court  below  erred  in  taking  the 
case  from  the  jury,  and  in  ruling  that  as  a  mat- 
ter of  law  the  plaiotiff  was  guilty  of  contrib- 
utory negligence. 

^e  judgment  will  be  reversed^  and  a  new  trial 
had,  with  costs  of  this  court  to  plaintiff. 


Grant,  J,,  did  not  sit. 
concurred. 


The  other  Justices 
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False  statements   in  a   certificate  re- 
quired by  Stat.  1884,  chap.  380,  S  3,  to 

be  filed  with  the  commiesloner  of  corporations  to 
enable  a  forelf^n  oorporatlon  to  do  business  In 
Maasaohusetts,  will  not  render  the  persons  si^^n- 
ing  It  liable  for  deceit  to  one  who,  relyinff  upon 
them,  takes  the  corporation's  notes  and  thereby 
suffers  loss. 

(September  2, 1891.) 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Suffolk  County 


overruling:  a  demurrer  to  the  second  count  in 
the  declaration  in  an  action  brought  to  recover 
damages  from  defendants  for  deceit  in  making 
false  representations  which  induced  plaintiff 
to  take  certain  worthless  notes,  and  exceptions 
by  them  to  rulings  made  during  the  trial  of  the 
action,  which  resulted  in  a  verdict  in  favor  of 
plaintiff.  Demurrer  and  excej)tions  sustained. 
The  second  count  of  the  declaration  alleged, 
in  substance,  that  defendants  were  officers  of  a 
Maine  corporation;  that  they  signed  and  swore 
to  a  false  statement  or  certificate  therein  repre- 
senting that  the  corporation's  capital  stock  of 
$150,000  WHS  all  paid  in,  and  that  patents  of 
the  value  of  $149,650  bad  been  transferred  to 
it,  and  caused  the  certificate  to  be  filed  with 
the  commissioner  of  corporations;  that  plain- 


VtOTB.— Proximate  and  remote  cause  uf  damage. 

It  is  an  elementary  rule  governing  both  personal 
and  corporate  liability  that  only  such  damage  can 
be  recovered  as  is  traceable  directly  to  the  wrong- 
ful act.  '*A  longr  series  of  judicial  decisions  has  de- 
fined proximate  or  immediate  and  direct  damages 
to  be  the  ordinary  and  natural  results  of  the  negrli- 
genoe,  such  as  are  usual  and  as  therefore  might 
huve  been  expected."  Henry  v.  Southern  Pac.  R. 
Co.  CO  Cal.  183. 

The  general  rule  is  that  the  party  who  commits  a 
trespass  or  other  wrongful  act  is  liable  only  for  the 
direct  injury  resulting  from  Buch  act.  although 
such  resulting  Injury  could  not  have  been  contem- 
plated as  a  probable  result  of  the  act  done.  Woll- 
ington  v.  Downer  Kerosene  Oil  Co.  104  Ma5S.  64; 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8  Am.  Rep. 
:»4:  Patten  v.  Chicago  &  N.  W.  R.  Co.  32  Wis.  524,  36 
Wis.  413;  Howas  v.  Pioneer  Tow  Line,  2  Sawy.  21; 
Ward  v.  Vanderbilt,  34  How.  Pr.  144;  Eten  v.  Luys- 
ter,  60  N.  Y.  252;  Lane  v.  Atlantic  Works,  111  Mass. 
1C8:  Hart  v.  Western  R.  Corp.  13  Mot.  90, 104;  Keenan 
V.  Ca\'an«ugh,  44  Vt.  268;  Collard  v.  Southeastern 
R.  Co.  7  Hnrlst.  &  N.  79;  Little  v.  Boston  &M.  R.  Co. 
66  Me.  2:S9;  Metallic  Comp.  Cast.  Co.  v.  Fitchburg  R. 
Co.  109  Mass.  277;  Perley  v.  Eastern  R.  Co.  98  Mass. 
414;  Williams  v.  Vanderbilt,  28  N.  Y.  217:  Kellogg  v. 
Chicago  &  N.  W.  R.  Co.  26  Wis.  223,  7  Am.  Rep.  69. 

Id  the  language  of  the  Supreme  Court  oflPenn- 
sylvania,  to  visit  upon  the  defendant  all  the  con- 
sequences of  his  wrongful  act  "would  set  society 
on  edge,  and  fill  the  courts  with  useless  and  injuri- 
ous litigation.  It  is  impossible  to  compensate  for 
all  losses,  and  the  law  therefore  aims  at  a  Just  dis- 
crimination, which  will  impose  upon  the  party 
causing  them  the  proportion  of  them  that  a  proper 
view  of  bis  acts  and  the  attending  circumstances 
would  dictate."  Fleming  v.  Beck.  48  Pa.  809,  313; 
1  Sedgw.  Dam.  1 113. 
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I  The  law  cannot  undertake  to  trace  back  the  chain 
of  causes  IndeHnitely,  for  it  is  obvious  that  this 
would  lead  to  inquiries  far  beyond  human  power 
and  wisdom -in  fact,  infinite  in  their  scope.  It 
therefore  stops  at  thefin>t  link  in  the  chain  of  caus- 
ation, and  looks  onlj-  to  the  person  who  Is  the  proxi- 
mate (rause  of  the  injury.  Shearm.  &  Redf.  Neg. 
6  9. 

The  general  rule  is,  that  the  damage  to  be  recov- 
ered must  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of.  2  Greenl.  Ev. 
§256. 

It  is  not  enough  if  it  be  the  natural  consequence; 
it  must  be  both  natural  and  proximate.  Richard- 
son v.  Dunn,  8  C.  B.  N.  S.  664. 

To  maintain  an  action  for  special  damages,  they 
must  be  the  legal  and  natural  consequences  arising 
from  the  tort,  and  not  from  the  wrongful  act  of  a 
third  party  remotely  induced  thereby.  Crain  v. 
Petrie,  6  Hill,  522. 

The  negligent  burning  of  a  house,  and  the  spread- 
ing of  the  fire  to  a  neighboring  house,  and  the  burn- 
ing thereof,  do  not  give  the  owner  of  the  last  house 
a  cause  of  action  against  the  owner  of  the  house  in 
which  the  fire  originated.  The  damages  are  too 
remote.  Ryan  v.  New  York  Cent.  R.  Co.  35  N.  Y. 
Y.210. 

It  is  not  easy  at  nil  times  to  determine  what  are 
proximate  and  what  are  remote  damages.  In 
Thomas  v.  Winchester,  6  N.  Y.  408,  Judge  Ruggles 
defines  the  damages  for  which  a  party  is  liable  as 
those  which  are  the  natural  or  necessary  conse- 
quences of  his  acts. 

Subject  discussed  in  notes  to  Smethurst  v.  Inde- 
pendent Cong.  Church  Proprs.  (Mass.)  2  L^  R.  A. 
696;  Erickson  v.  St.  Paul  &  D.  R.  Co.  (Minn.)  5  L.  R. 
A.  786:  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas  and.) 
6  L.  R.  A.  194;  Read  v.  Nichols  (N.  Y.)  7  L.  R.  A.  180; 
Smith  V.  Kanawha  County  Ct.  (W.  Va.)  8  L.  R.  A. 
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tiff  manufactured  goods  for  the  corporation 
for  which  he  was  asked  to  take  its  notes;  that 
plaintiff  caused  an  examination  of  the  records  in 
the  commissioner's  office  to  be  made  and  there- 
by learned  of  the  certificate  and;  its  contents; 
that,  believing  the  same  to  be  true,  he  accept- 
ed the  notes;  that  the  statements  were  false  and 
the  corporation  was  insolvent,  and  that  plain- 
tiff was  unable  lo  collect  the  amount  of  the 
notes. 

The  further  facts  appear  in  the  opinion. 

Mr.  Charles  R.  Darline,  with  Messrs, 
W.  F.  Slocum  and  W.  S.  Slocum,  for  ap- 
pellants: 

A  statement  filed  under  the  Act  of  1884  re- 
ferred to  cannot  be  made  the  subject  of  a  pri- 
vate action  for  damages  for  false  representation 
against  the  signers  of  the  statement. 

A  person  making  a  representation  is  only  ac- 
countable for  its  truth  or  honesty  to  the  very 
person  or  persons  whom  he  seeks  to  influence; 
no  one  else  has  a  right  to  rely  on  the  represen- 
tation, and  to  allege  Ms  falsity  as  a  wrong  to 
him. 

Cooley,  Torts,  2d  ed.  *493:  Kerr,  Fraud  & 
Mistake,  93;  Brackett  v.  Orimold,  112  N.  Y. 
454. 

Thus,  a  misrepresentation  by  A  to  B,  as  to  A's 
solvency,  gives  no  right  of  action  to  a  third 
person  to  whom  the  representation  is  repealed 
without  A's  authority. 

Rawlings  v.  Bean,  80  Mo.  614.  See  also  Mc- 
Cracken  v.  West,  1?  Ohio  18;  Harding  v.  Com- 
mercial  Loan  Co,  84  111.  251;  Wells  v.  Cook,  16 
Ohio  St.  67. 

Such  statements  cannot  be  said  to  be  public 
records;  and  no  rights  are  given  by  the  statute 
to  the  public  to  examine  them,  or  to  the  infor- 
mation therein  contained.  It  is  a  matter  en- 
tirely between  the  corporation  and  the  commis- 
sioner of  corporations.  This  Statute  is  entirely 
dLSerent  from  those  Acts  whichjequire  officers 
of  corporations  to  make  detailed  reports  as  to 
the  condition  of  the  corporation  annually.  It 
is  at  least  doubtful  whether  there  is  any  liabil- 
ity under  the  latter  class  of  statutes,  apart  from 
the  express  provision  referred  to. 

Brackett  v.  OrtsiDold,  supra;  Fogg  v.  Pew, 
10  Gray,  409;  Pub.  Stat.  chap.  106,  g§  59.  60, 
cl.  5. 

The  statement  under  the  Statute  may  be  lik- 
ened to  testimony  given  by  a  witness  m  court. 
A  bystander  would  not  be  entitled  to  rely  on 
witness's  statement  Id  a  subsequent  transaction 
with  him,  and  then  allege  its  falsity  as  a  fraud 
upon  him. 

See  Moiris  v.  Talcott,  96  N.  Y.  100. 

A  further  reason  why  a  statement  under  the 
Statute  should  not  be  recognized  as  the  foun- 
dation of  an  action  against  the  officers  of  the 
corporation  individually  is  that  it  is  the  com- 
pany, and  not  the  officers,  that  is  required  to 
file  the  statement. 

See  Van  Weel  v.  Winston,  115  U.  S.  228,  29 
L.  ed.  384. 

The  case  at  bar  is  to  be  distinguised  from 
the  following: 

(1)  Where  officers  of  a  corporation  publish 
a  prospectus  with  the  intention  of  attracting 
subscribers.  The  purpose  is  to  induce  people 
to  invest. 

Peek  V.  Ourney,  L.  R.  6  H.  L.  377;  Brackett 
V.  Griswold,  112  N.  Y.  454,  471. 
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(2)  Statements  to  commercial  agencies,  which 
are  made  to  obtain  credit. 

Macullar  v.  McKinUy,  99  N.  Y.  353;  Long 
V.  West,  31  Kan.  298;  Bradley^.  PooU,  98Maas. 
169. 

The  rule  by  which  a  person  is  liable  for  rep- 
resentations made  by  him  as  of  his  own  knowl- 
edge, without  other  evidence  of  fraud,  is  not 
properly  applicable  in  this  case. 

That  doctrine  is  substantially  identical  with 
the  equitable  doctrine  which  holds  the  mere 
falsity  of  a  representation  sufficient  ground  for 
relief  without  regard  to  fraud. 

The  equitable  doctrine  is  limited  to  cases  be- 
tween contracting  parties,  i.  e.,  the  principals 
in  the  contract;  consequently,  the  doctrine  in 
question  should  be  similarly  limited. 

In  equity  a  contract  will  be  rescinded,  or 
other  similar  relief  granted,  on  account  of  a 
representation  which  is  filse  in  fact,  however 
innocently  made. 

Wright  v.  8noir>e,  2DeG.  &  S.  321;  Rawlin$ 
V.  Wickham,  1  Giff.  355,  8  DeG.  &  J.  304; 
Ne^D  Brunmnck  &  C.  R.  Co.  v.  Muggeri^,  1 
Drew.  «fe  S.  363;  Directors  of  Central  R.  Co,  v. 
Kisch,  L.  R.  2  H.  L.  99;  Re  Overend,  L.  R.  a 
Eq.  576;  Reese  River  8,  Min,  Co.  v.  Smith,  L. 
R.  4  H.  L.  64;  Manias  v.  YetU.  46  L.  T.  N.  S. 
497;  NffiDbigging  v.  Adam,  L,  R.  34  Ch.  Div. 
582;  Torrance  v.  Bolton,  L.  R  8  Ch.  App.  118; 
Redgrave  v.  Hurd.  L.  R.  20  Ch.  Div.  1,  12.  13; 
Smith  V.  Richards,  38  U.  S.  13  Pet  26,  10  L. 
ed.  42;  McFerran  v.  Taylor,  7  U.  S.  3  Cranch, 
270,  2  L.  ed.  436:  Daniel  v.  Mitchell,  1  Storv, 
172;  Hough  v.  RicJuvrdson,  3  Story,  659;  Dog 
gett  V.  Emerson,  Id.  700;  Mason  v.  Crosby,  ^ 
Ware,  306;  Warner  v.  Daniels,  1  Woodb.  &  M. 
90:  Smith  v.  Babcock,  2  Woodb.  &  M.  246; 
Smith  V.  Mitchell,  6  Ga.  458;  Frenzel  v.  Miller, 
37  Ind.  1;  Wilcox  v.  Iowa  Wesleyan  Univ.  82 
Iowa,  367;  Harding  v.  Randall,  15  Me.  332; 
Taymon  v.  Mitchell,  1  Md.  Ch.  496;  Spurr  v. 
Benedict,  99  Mass.  468;  Converse  v.  Blumrich,. 
14  Mich.  109;  Rimer  v.  Dugan,  89  Miss.  477; 
Glasscock  V.  Minor,  11  Mo.  655;  Rosetelt  v. 
Dale,  2  Cow.  129;  Belknap  v.  Sealey,  14  N.  Y. 
143;  Miner  v.  Medbury,  6  Wis.  295. 

In  England  this  doctrine  is  suppo|sed  to  be 
limited  to  rescission  cases.  But  the  distinction 
in  the  application  of  the  doctrioe,  between 
claims  for  rescission  and  for  damages  is  not 
well  maintained  in  England,  and  is  still  less  so 
in  this  country. 

See  Newhigging  v.  Adam,  svpra. 

See  also  the  doctrine  as  to  compensation  for 
misdescription  or  misrepresentation  in  sales  of 
land  (Story,  Eq.  Jur.  §  779),  and  the  applica- 
tion thereof  in — 

Hilly,  Bvckley,  17  Yea.  Jr.  401;  Re  Turner 
V.  Skelton,  L.  R.  13  Ch.  Div.  130;  Kent  v.  Car- 
caiidMM6,2&i;  Marburyy.  Stonestreet,  IMd. 
147;  Mendenhall  v.  Meckel,  47  Md.  458;  Easty. 
MatJieny,  1  A.  K.  Marsh.  192:  Camp  v.  Nor- 
fitet,  83  Va.  380;  Harrdl  v.  Hitt,  19  Ark.  102. 
115. 

The  decree  may  be  in  the  alternative  for  re- 
scission or  damages,  or  for  damages  alone. 

McFerran  v.  Taylor  and  Wam-er  v.  Danish, 
supra ;  McCormick  v.  Malin,  5  Blackf.  509, 
DuFlon  V.  Powers,  14  Abb.  Pr.  N.  S.  391:  An- 
derson V.  Snyder,  21  W.  Va.  632;  Lochridge  v. 
Foster,  5  III.  569. 

In  suits  to  foreclose  purchase-money  mort- 
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gages,  damages  for  innocent  misrepresenta- 
tions made  by  the  vendor  in  the  sale  may  be 
recovered  by  the  vendee. 

Fremel  v.  Miller,  supra;  Estell  v.  MyerSy  54 
Miss.  174;  ^eezey  v.  Collins,  36  Iowa,  589. 

In  fact,  the  equitable  doctrine  has  been 
adopted  outright  at  law,  as  applicable  to  ac- 
tions for  damages  between  contracting  parties 
in  several  States. 

See  Bird  v.  Kleiner,  41  Wis.  134;  CotzJiausen 
V.  Simon,  47  Wis.  103;  Davis  v.  Nuzvm,  72 
Wis.  439;  Fremel  v.  Miller,  supra;  Baughman 
V.  Gould,  45  Mich.  481;  Holcomh  v.  NohU,  69 
Mich.  396  (but  see  Comstock  v.  Smith,  20  Mich. 
338;  Whitten  v.  Wright,  34  Mich.  92;  Beehe  v. 
Knapp,  28  Mich.  53;  Stone  v.  Covell,  29  Mich. 
359;  Starkweather  v.  Benjamin,  32  Mich.  305; 
Nowlin  V.  Snow,  40  Mich.  699);  Mulvey  v.  King, 
39  Ohio  St.  491  (but  see  Taylor  v.  Leith,  26 
Ohio  St.  428;  Parmlee  v.  Adolph,  28  Ohio  St. 
10;  uStna  Ins,  Co.  v.  i?^d,  33  Ohio  St.  283); 
Sledge  v.  Scott,  56  Ala.  202;  Davis  v.  5fte,  66 
Ala.  206,  210;  Tabor  v.  P<?^«,  74  Ala.  90; 
Brown  v.  Freeman,  79  Ala.  406,  409;  Jordan  v. 
P*cA-<5«,  78  Ala.  331,  338  (but  see  Barnett  v. 
Stanton,  2  Ala.  181,  187;  Munroe  v.  Pritchett, 
16  Ala.  785;  ^<W70^  v.  TTrt^//^  29  Ala.  346,352; 
Blackman  v.  Johnson,  35  Ala.  252) ;  Lynch  v. 
Mercantile  Trust  Co.  18  Fed.  Rep.  486;  tf^wd- 
win  V.  Bobinson,  30  Ark.  535;  Snyder  v.  A'wrf- 
fey,  1  N.  J.  L.  48;  7%^  v.  Carducell,  4  Sneed, 
151;  Wattrbury  v.  Russell,  8  Baxt.  159;  CVwwp 
V.  Crm(etf  iSYa^w  Min,  Co,  7  Gratt.  352;  Pen- 
nock  V.  7V7/brtf,  17  Pa.  456;  Bower  v.  i^€nn,  90 
Pa.  359;  Bahcock  v.  Vase,  61  Pa.  427. 

The  equitable  doctrine  does  not  extend  to  a 
case  where  the  plaintiff  did  not  contract  with 
the  defendant  on  the  faith  of  the  representa- 
tion. 

Smith  V.  Mariner,  5  Wis.  551,  577,  578. 

The  Massachusetts  special  doctrine  ranges 
with  the  doctrine  of  the  States  last  referred  to. 
It  is  merely  the  equitable  doctrine  slightly  dis- 
guised. 

Hazard  v.  Irwin,  18  Pick.  95;  Page  v.  Bent, 
2  Met.  371;  Stone  v.  Denny,  4  Met.  151;  Milli- 
ken  V.  Thorndike,  103  Mass.  382 ;  Litchfield  v. 
Hutchinson,  117  Mass.  195;  Savage  v.  Stevens, 
126  Mass.  207;  Chatham  Furnace  Co.  v.  Mof- 
fatt,  147  Mass.  403 ;  Lobdell  v.  Baker,  1  Met. 
193,  201,  per  Wilde,  J.;  Randall  v.  Hazelton, 

12  Allen,  412,  415,  per  Colt,  J.;  Potts  v.  Chap- 
in,  138  Mass.  276,  280,  per  Field.  J.  See  notes 
to  Pasley  v.  Freeman,  2  Smith,  Lead.  Cas.  9th 
Am.  ed.  1320;  Benjamin,  Sales,  Bennett's  ed. 
S  454  et  sea,;  Joliffe  v.  Baker,  L.  R.  11  Q.  B. 
Div.  255;  Behn  v.  Bumess,  3  Best  &  S.  751; 
Kennedy  v.  Panama,  N.  Z.  dt  A.  R.  Mail  Co. 
L.  R.  2  Q.  B.  580. 

See  also  the  following  Massachusetts  cases 
requiring  knowledge  of  falsity  to  be  shown: 

Tryon  v.  Whitmarsh,  1  Met.  1;  Pearson  v. 
Howe,  1  Allen,  207;  King  v.  Eagle  Mills.  10 
Allen,  548;  Hartfcyrd  L.  S,  Ins,  Co.  v.  Mat- 
thews,  102  Mass.  221;  Cooper  v.  Lovering,  106 
Mass.  77,  per  Ames,  J.;  Tucker  v.  '^hite,  125 
Mass.  344.  Compare  Bennett  v.  Judson,  21 
N.  Y.  238,  and  Sharp  v.  New  T<yrk,  40  Barb. 
257,  with  .subsequent  New  York  cases,  as  fol- 
lows: 

Weed  V.  Case,  55  Barb.  548;  Barrett  v.  West- 
ern, 66  Barb.  205;  Craig  v.  Ward,  3  Keyes,  387; 
36  Barb.  377;  Marsh  v.  Falker,  40  N.  Y.  562, 
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Chester  y.  Comstock,  Id.  575,  w/)«^,  6Robt.  1;  Ob- 
erlander  v.  Spiess,  45  N.  Y.  175;  Meyer  v.  Ami- 
don,  Id.  169:  Atkins  v,  Ehoell,  Id.  758;  Wake- 
man  V.  Dalley,  51  N.  Y.  27. 

The  Ma&sachusetts  rule  is  stated  in  MilUken 
V.  Thorndike,  103  Mass.  382,  in  a  form  which 
limits  it  to  cases  between  contracting  parties. 

In  actions  of  this  character,  i.  e.,  actions  for 
deceit  against  officers,  promoters,  etc.,  of  cor- 
porations, moral  fraud,  actual  as  distinguished 
from  constructive  fraud,  is  in  other  jurisdic- 
tions required  to  be  shown  to  maintain  the  ac- 
tion. 

Taylor  v.  Ashton,  11  Mees.  &  W.  401;  Mo(yre 
V.  Burke,  4  Fost.  &  F.  258,  278,  282,  284,  290. 
Cock  burn,  Ch.  J.;  Shreiosbury  v.  Blount,  2 
Man.  &  G.  475;  Parker  v.  McQuesten,  32  U. 
C.  Q.  B.  273:  Den^  v.  Peek,  61  L.  T.  N.  S. 
265;  Cowley  v.  Smyth,  46  N.  J.  L.  380.  See 
Wakeman  v.  Dalley,  51  N.  Y.  27;  Beach  v. 
Bemis,  107  Mass.  498;  Bannister  v.  Aldej'man, 
111  Mass.  261;  Cole  v.  Cassidy,  138  Mass.  437; 
Bowker  v.  Delvy,  2  New  Eng.  Rep.  229,  141 
Mass.  815. 

Mr.  Fred  Melntire*  for  appellee: 

The  penalty  of  personal  liability  for  debts  of 
the  corporation,  imposed  by  the  statute  relat- 
ing to  domestic  corporations  upon  officers  for 
making  a  false  certificate,  is  not  limited  to 
debts  in  favor  of  persons  who  have  been  actu- 
ally misled  by  the  certificate,  or  the  debts  cre- 
ated after  the  certificate  was  filed. 

Felker  v.  Standard  Yarn  Co.  148  Mass.  226. 
See  also  Bradley  v.  Poole,  98  Mass.  169;  Fogg  v. 
Pe^c,  10  Gray,  409,  415. 

The  representations  need  not  be  made  direct- 
ly to  the  plaintiff,  or  with  the  specific  intent  to 
induce  the  particular  transaction. 

Scott  V.  Dixon,  29  L.  J.  Exch.  62,  note;  Peek 
V.  Ourney,  L.  R.  6  H.  L.  377:  Swift  v.  mnter- 
botham,  L.  R.  8Q.B.  244;  Bedford  v.  Bagshaw, 
4  Hurlst.  &  N.  538;  Clarke  v.  Dickson,  6  C.  B. 
N.  S.  453;  2  Addison,  Torts,  Wood's  6th  ed. 
§  736;  Lobdell  v.  Baker,  3  Met.  469;  Tryon  v. 
WMtmarsh,  1  Met.  1;  Kidneys.  Stoddard,  7 
Met.  252;  PolhiU  v.  Walter,  3  Barn.  &  Ad.  114. 

In  an  action  of  tort  for  fraudulent  represen- 
tations, the  allegation  of  fraud  is  sustained  b^ 
proof  that  the  defendant  represented,  as  of  his 
own  knowledge,  material  facts  susceptible  of 
knowledge,  which  were  untrue. 

Chatham  Furnace  Co.  v.  Moffat,  147  Mass. 
403,  and  cases  cited;  Peek  v.  Derry,  L.  R.  37 
Ch.  Div.  541;  Article  by  Sir  Frederick  Pollock 
on  Derry  v.  Peek,  H.  L^  5  L.  Q.  Rev.  410. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  tort  fbr  deceit  in  inducing  the 
plaintiff  to  take  notes  of  a  corporation  by  false 
and  fraudulent  representations  alleged  to  have 
been  made  to  him  by  the  defendants,  that  the 
capital  stock  of  the  corporation  amounting:  to 
$150,000  had  been  paid  in,  and  that  patents  for 
electrical  advertising  devices  of  the  value  of 
$149,650  had  been  transferred  to  it. 

From  the  exceptions  it  appears  that  the  cor- 
poration was  organized  in  January,  1885,  un- 
der the  laws  of  Maine,  and  engagea  in  business 
in  Massachusetts.  That  it  filed  with  the  com- 
missioner of  corporations  a  certificate  dated 
j  August  11,  1885,  required  by  the  Statute  of 
1 1884,  chap.  330,  §  3,  signed  by  the  defendants. 
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with  a  jurat  stating  that  on  that  date  they  had 
severally  made  oath  that  the  certificate  was 
true  to  the  best  of  their  knowledge  and  belief. 
That  before  the  plaintiff  took  the  notes  the 
contents  of  this  certificate  had  been  communi- 
cated to  him  by  an  attorney  whom  he  had  em- 
ployed to  examine  the  records,  and  that  lie  re- 
lied upon  its  statements  in  accepting  the  notes. 
There  was  no  other  evidence  of  the  making  of 
the  alleged  representations. 

The  main  question  is  whether  the  plaintiff 
can  maintain  an  action  of  deceit  for  alleged 
misstatements  contained  in  the  certificate.  In 
the  opinion  of  a  majority  of  the  court  this 
question  should  have  been  decided  adversely  to 
the  plaintiff.  The  execution  by  the  defendants 
of  the  certificate  to  enable  the  corporation  to  file 
it  under  Stat.  1884.  chap.  330,  §  3,  was  too  re- 
mote from  any  design  to  influence  the  action 
of  tbe  plaintiff  to  make  it  the  foundation  of  an 
action  of  deceit. 

To  sustain  such  an  action  misrepresentations 
must  either  have  been  made  to  the  plaintiff  in- 
dividually, or  as  one  of  the  public,  or  as  one 
of  a  class  to  whom  they  are  in  fact  addressed, 
or  have  been  intended  to  influence  his  conduct 
in  the  particular  of  which  he  complains. 

This  certificate  was  not  communicated  by 
the  defendants  or  the  corporation  to  the  public 
or  the  plaintiff.  It  was  filed  with  a  state  offi- 
cial for  the  definite  purpose  of  complying  with 
a  requirement  imposed  as  a  condition  prece- 
dent to  the  right  of  the  corporation  to  act  in 
Massachusetts.  Its  design  was  not  to  procure 
credit  among  merchants,  but  to  secure  the 
right  to  transact  business  in  the  State. 

The  terms  of  the  Statute  carry  no  implica- 
tion of  such  a  liability.  Statutes  requiring 
similar  statements  from'domestic  corporations 
have  been  in  force  here  since  1829,  and  when- 
ever it  was  intended  to  impose  a  liability  for 
false  statements  contained  in  them  there  has 
been  an  express  provision  to  that  efl'ect;  and  a 
requisite  of  the  liability  has  uniformly  been 
that  the  person  to  be  held  signed  knowing  the 
statement  to  be  false.  Stat.  1829,  §  90;  Rev. 
Slat.  chap.  38,  ^  28;  Gen.  Stat.  chap.  60,  §  30; 
Stat.  1870.  chap.  224,  ^  38,  cl.  5:  Pub.  Stat, 
chap.  106,  §  60.  cl.  5. 

To  hold  that  the  Statute  of  1884,  chap.  330, 
?^  3,  imposes  upon  those  officers  of  a  foreign 
corporation  who  sign  the  certificate  which  is  a 
condition  of  its  admission  the  added  liability 
of  an  action  of  deceit,  is  to  read  into  the  Stat- 
ute what  it  docs  not  contain. 

If  such  an  action  lies  it  might  have  been 
brought  in  many  instances  upon  representa- 
tions made  in  returns  required  of  domestic  cor- 
porations, and  yet  there  is  no  instance  of  such 
an  action  in  our  reports.  In  Fogg  v.  Pew,  10 
Gray,  409,  it  is  held  that  the  misrepresenta- 
tions must  have  been  intended  and  allowed  by 
those  making  them  to  operate  on  the  mind  of 
the  party  induced  and  have  been  suffered  to 
influence  him. 

In  Bradley  v.  Poole,  98  Mass.  169,  the  repre- 
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sentations  proved  and  relied  on  were  made  per- 
sonally by  the  defendant  to  the  plaintiff  in  the 
course  oi  the  negotiation  for  the  shares  tbe 
price  of  which  the  plaintiff  sought  to  recover. 

Felker  v.  Standard  Yam  Co.,  148  Mass.  228, 
was  an  action  under  Pub.  Stat.  chap.  106,  §  60, 
to  enforce  a  liability  explicitly  declared  by  the 
Statute. 

Nor  is  there  any  English  case  which  goes  to 
the  length  necessary  to  sustain  the  plamtiff's 
action.  The  English  cases  fall  under  two 
heads:  (1)  those  of  officers,  members  or  agents 
of  corporations,  who  have  issued  a  prospectus 
or  report  addressed  to  and  circulated  among 
shareholders  or  the  public  for  the  purpose  of 
inducing  them  to  take  shares;  (2)  those  persons 
who,  to  obtain  the  listing  of  stocks  or  securi- 
ties upon  the  stock  exchange  in  order  that  they 
may  be  more  readily  sold  to  the  public,  have 
made  representations  to  the  officials  of  the  ex- 
change, which  in  due  course  have  been  com- 
municated to  buyers.  Bagshaw  v.  Seymour,  4 
C.  B.  N.  8.  873;  Watsoii  v.  Charlemont,  8  Q. 
B.  856;  Bedford  v.  Bagshaw,  4  Hurist  &  N. 
537:  Clarke  v.  Dickwm,  6  C.  B.  N.  S.  453:  Jar- 
rett  V.  Kennedy,  6  C.  B.  819;  Campbell  v.  Flem- 
ing, 1  Ad.  &  El.  40;  Peek  v.  Derry,  L.  R.  37 
Ch.  Div.  541,  and  14  App.  Cas.  337;  Angus  v. 
Clifford  [1891]  L.  R  2  Ch.  Div.  449. 

In  these  cases  the  representations  were  clearly 
addressed  to  the  plamtiffs,  among  others,  of 
the  public  or  of  a  class,  and  were  plainly  in- 
tended and  calculated  to  influence  their  action 
in  the  specific  matter  in  which  they  claimed  to 
have  been  injured.  So,  too,  in  the  American 
cases  relied  on  to  support  the  action.  Morgan 
V.  Skiddy^2  N.  Y.  319;  Terinlh'ger  v.  Great 
Western  U.  Teleq,  Co.  59  111.  249;  Paddock  v. 
FlelcJter,  42  Vt.  389.  The  numerous  cases 
cited  in  the  note  to  Pasley  v.  Freeman,  2  Smith, 
Lead.  Cas.  9th  Am.  ed.  1320,  are  of  the  same 
character. 

In  the  case  at  bar  the  certificate  was  made 
and  filed  for  the  definite  purpose,  not  of  in- 
fluencing the  public,  but  of  obtaining  from  the 
State  a  specific  right,  which  did  not  affect  the 
validity  of  its  contracts,  but  merely  relieved 
its  agents  in  Massachusetts  of  a  penalty.  It 
was  not  addressed  to  or  intended  for  the  pub- 
lic, and  was  known  to  the  plaintiff  only  from 
the  search  of  his  attorney.  It  could  not  have 
been  intended  or  designed  by  the  defendants 
that  the  plaintiff  should  ascertain  its  cootenis 
and  be  induced  by  them  to  take  the  notes.  It 
is  not  such  a  representation  made  bv  one  to 
another  with  intent  to  deceive  as  will  sustain 
the  action.  Its  statements  are  in  no  fair  sense 
adciressed  to  the  person  who  searches  for,  dis- 
covers, and  acts  upon  them,  and  cannot  fairly 
be  inferred  or  found  to  have  l)een  made  with 
the  intent  to  deceive  him. 

This  view  of  the  law  disposes  of  the  case 
and  makes  it  unnecessary  to  consider  the  other 
questions  raised  at  the  trial. 

Demvrrer  to  the  second  count  sustained.  Ex- 
ceptions sustained. 
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1.  A  saving  bank  pass-book  ris  not  a 
negotiable  instrumentt  either  by  itself  or 
in  connection  with  an  order  signed  by  the  depos- 
itor directing  payment  to  a  third  person  or  bear- 
en  nor  caif  it  be  made  so  by  contract.  The  ac- 
count may  be  transferred  but  the  assigrnee  taices 
it  subject  to  te  equities  and  defen<i:^^  between 
the  originai'parties,  in  the  absence  of  facts  creat- 
ing iin  estoppei. 

2.  The  entry  by  a  saving  bank  of  a 
credit  in  a  pass-book  will  not  estop  it 
from  denying:  that  a  deposit  was  made  as  against 
an  assignee  of  the  account  where  the  entry  was 
procured  bj' fraud  and  the  bank  made  it  without 
iinowledi?e  of  the  material  fact?  or  any  intention 
that  the  representation  should  be  acted  on,  es- 
pecially where  the  assijfnee  Is  not  a  bona  flde 
holder. 

3.  A  finding  by  the  trial  court  upon  a 
distinct  issue  of  fact  whether  or  not  the 
assisrnee  of  a  savingrs  bank  pa^-book  is  a  .bona 
tide  holder  is  conclusive. 

(March  20, 1B91.) 


APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  New  Haven  County 
in  favor  of  defendant  in  un  action  brought  to 
recover  the  amount  credited  on  a  savings  bank 
pass-book  which  bad  been  assigned  to  plaintiff. 


The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Georg^e  D.  Watrous  and  Ed- 
ward G.  Buckland,  for  appellant: 

The  ruling  that  the  plaintiff  was  not  the 
bona  flde  holder  of  book  and  order  is  a  conclu- 
sion of  law  and  is  reviewable  by  this  court. 

White  v.  Brmm,  14  How.  Pr.  288;  Hamil- 
ton V.   Vought,  34  N.  J.  L.192. 

The  question  oi  bona  fides  and  conversely  of 
mala  fid ea  presupposes  a  duty  which  has  been 
done  or  left  undone.  What  duty  rested  upon 
the  plaintiff  in  connection  with  the  transfer  of 
the  pass  book  to  his  possession  is  therefore  a 
question  of  law, 

Aolan.  V.  ^'etc  YorA%  X.  //.  it-  //.  R  R.  Co. 
1  New  Eng.  Hep.  828,  53  Conn.  471. 

The  finding  that  the  plaintiff  had  "l-eason 
to  believe"  that  Harrison's  possession  of  the 
book  is  tainted  with  fraud  or  illegality,  all  the 
facts  having  been  ascertained,  is  also  a  con- 
clusion of  law  and  likewise  reviewable. 

riurns  V.  Erben,  40  N.  Y.  466;  Bulkeley  v. 
Keteltas,  8  N.  Y.  387. 


Note.— Powjftwion  of  hank  pass-hooh  not  conchu^ive 
of  right  to  draw  dep<nsit. 

Airreements  between  a  Bakings  bank  and  its  de- 
positors that  the  moneys  Intrusted  to  the  bank 
shall  be  paid  to  anyone  presenting  the  pass-book 
will  cot  relieve  the  bank  from  the  leiral  conse- 
quences of  its  failure  to  exercise  reasonable  precau- 
tion in  paying*  the  deposit  to  a  party  having  posses- 
sion of  the  pass-book.  KimbaJl  v.  Norton,  50  N.  H. 
1,  47  Am.  Rep.  171. 

And  the  bank,  in  making  payment  to  one  having 
no  other  evidence  of  right  to  receive  it,  must  show 
some  valid  contract  by  virtue  of  which  it  was  un- 
derstood such  a  payment  was  authorised.  Smith  v. 
Brooklyn  Sav.  Bank,  1  Cent.  Rep.  801. 101  N.  Y.  58. 

A  rule  of  a  savings  bank,  that  payments  made  to 
any  person  producing  the  pass-book  shall  be  valid 
does  not  relieve  it  from  liability  for  negligent  pay- 
ment made  thereon  after  it  is  Informed  of  the 
death  of  the  depositor:  where  another  rule  pro\ide8 
tnat  upon  such  death  the  deposit  shall  be  paid  to 
the  depositor's  legal  representative.  Farmer  v. 
Manhattan  Sav.  Inst.  39  N.  Y.  S.  R.  523. 

Where  the  officials  of  a  savings  bank,  acting  In 
good  faith,  duly  pay  to  a  party  presenting  its  pass- 
book under  circumstances  in  no  wise  calculated  to 
engender  suspicion,  and  where,  in  making  such 
payment,  there  is  present  the  exercise  of  reason- 
able care  and  diligence,  their  action  wUl  be  pro- 
tected and  the  payment  held  good.  Appleby  v. 
Erie  County  Sav.  Bank,  62  N.  Y.  12;  Hayden  v. 
Brooklyn  Sav.  Bank.  15  Abb.  N.  S.  297;  Allen  v. 
Williamsburgh  Sav.  Bank,  69  N.  Y.  317. 

Irrespective  of  any  by-laws  a  bank  would  be  pro- 
tected by  a  payment  made'  in  good  faith  to  the 
holder  of  the  pass-book.  Sullivan  v.  Lewist-on  Sav- 
Inst.  56  Me.  507:  Eaves  v.  People's  Sav.  Bank.  27 
Conn.  2B4;  'Heath  v.  Portsmouth  Sav.  Bank,  46  N. 
H.  78;  Camp's  App.  36  Conn.  88,  4  Am.  Rep.  39;  Til- 
linghast  v.  Wheaton,  8  R.  I.:538, 5  Am.  Rep.  621. 

The  doctrine  of  the  principal  case  has  been  pre- 
viously vindicated  by  a  decision  in  the  New  York 
Court  of  Appeals,  which  distinctly  holds  that  the 
pass-book  of  a  savings  bank  is  not  negotiable  pa- 
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per,  and  that  its  possession  constitutes  in  itself  no 
evidence  of  a  right  to  draw  money  thereon.  It 
merely  imports  a  liability  of  the  bank  to  the  depos- 
itor for  the  moneys  deposited  and  an  agreement  to 
repay  them  at  such  time  and  in  such  manner  as 
the  depositor  shall  direct.  Allen  v.  Williamsburg  . 
Sav.  Bank,  mipra. 

That  as  between  the  depositor  and  the  bank,  it 
may  l)e  shown  that  an  entry  in  a  pass-book  is  an  er- 
ror, and  that  the  depositor  is  not  entitled  to  receive 
the  sum  stated,  or  that  it  has  been  paid,  or  that  it 
has  been  taken  from  the  bank  by  legal  process, can 
hardly  be  controverted.  Salem  Bank  v.  Gloucester 
Bank.  17  Mass.  120;  Chocheco  Nat.  Bank  v.  Has- 
kell, 51  N.  H.  116;  Merchants  Bank  v.  Marine  Bank, 
3  Gill,  196:  Rtor>',  Ag.  §  115. 

Where  one  receives  credit  on  his  pa^ s-book  for  a 
check  found  afterwards  not  to  be  good,  the  entry 
may  be  canceled.  National  Gold  Bank  &  T.  Co. 
V.  McDonald,  51  Cal.  64. 

Deposit  may  he  tranMtrred  hy  cuisfgnment  ami  the 
dclivcru  ol  the  pass-book, 

A  transfer  of  a  deposit  may  be  shown  by  a  de- 
livery of  the  bank-book  to  the  grantee,  accompa- 
nied by  an  assignment  thereof.  As  there  can  be  no 
manual  delivery  of  the  credit  which  the  depositor 
has  with  the  bank,  the  delivery  of  the  book,  which 
represents  the  de?>06it  and  is  the  only  evidence  of 
the  contract  together  with  the  assignment,  operates 
as  a  transfer  of  the  existing  fund,  and  is  ail  the 
delivery  of  which  the  subject  is  capable.  Bierce  v. 
Boston  Five  Cents  Sav.  Bank,  120  Mass.  425. 
Entry  in  pass-hook  may  he  regarded  as  an  admission. 

Ordinarilv,  whenever  a  deposit  is  made  the 
amount  and  date  thereof  are  entered  by  the  cash- 
ier or  teller  in  the  pass-book  of  the  depositor,  and 
such  entries  when  made  by  the  proper  officer  bind 
the  bank  as  admissions.  Tn  some  cases  it  htis  been 
held  that  they  become  conclusive  upon  the  bank 
like  an  account  stated,  when  the  bank-book  Is  bal- 
anced. Morse.  Banks  &  Banking,  3d  ed.  9  291.  See 
note  to  Giflford  v.  Rutland  Sav.  Bank  (Vt.)  11  L.  R. 
A.  794.  F.  S.  R. 
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If  not,  they  are  conclusions  of  facts  from 
facts  specially  found,  and  thus  are  reviewable. 

Tyler  v.  Waddinghom,  8  L.  R.  A.  657,  58 
Conn.  886;  Benruitt  v.  New  York,  N,  H,  dt  H. 
B.  R.  Go,  57  Conn.  425;  J)u9on  v.  New  York 
d  N.  E.  R,  Co,  Id.  23;  Aticood  v.  Poriree,  6 
New  Eng.  Rep.  465,  56  Conn.  82;  Hayden  v. 
AUytL,  5  New  Eng.  Rep.  87,  55  Conn  289; 
Meady.  Noyes,  44  Conn.  489. 

Gkx>d  faith  rather  than  diligence  is  the  stand- 
ard by  which  a  holder's  right  is  determined, 
and  dilij^ence  or  want  of  it  is  immaterial,  ex- 
cept so  rar  as  it  legitimately  tends  to  establish 
or  rebut  the  claim  of  a  bona  fide  possession  of 
the  paper. 

Ladd  V.  Franklin,  87  Conn.  64;  Hamilton  v. 
Vougkt,  34  N.  J.  L.  192. 

A  certificate  of  deposit  is  negotiable. 

KUg</reY.  Bulkley,  14  Conn.  883;  Miller  y, 
Autten,  64  U.  S.  13  How.  228.  14  L.  ed.  123; 
FelPs  Point  Sav.  Inst.  v.  Weedon,  18  Md.  820, 
81  Am.  Dec.  605. 

Why,  then,  is  not  a  pass-book? 

The  elements  here  present  are  sufficient  to 
constitute  an  estoppel  %n  pais,  to  wit : 

1.  A  false  representation. 

2.  lenorance  of  the  truth,  the  result  of  in- 
excusable negligence. 

8.  The  plaintiff  relying  on  the  representa- 
tion and  being  ignorant  of  the  facts. 

4.  The  representation  having  been  made 
with  the  intention  that  it  should  be  acted  upon. 

5.  Plaintiff  having  been  induced  to  act  upon 
the  representation  to  his  prejudice. 

7  Am.  &  Eng.  Encyclop.  Law.  12;  Preston  v. 
Mann,  25  Conn.  128;  McNeily.Hill,  Woolw. 
96;  Bank  ofBatavia  v.  New  York,  L.  E,  &  W. 
R.  Co,  7  Cent.  Rep.  822.  106  N.  Y.  199;  Ar- 
mour V.  Michigan  Cent,  R.  Co.  65  N.  Y.  122; 
Roe  V.  Jerome,  18  Conn.  188. 

Even  if  the  plaintiff  had  means  of  knowing 
the  falsity  of  the  matter,  he  was  justified  in 
acting  upon  the  clear,  positive  representations 
contained  in  the  pass-book. 

Watson  V.  Atwood,  25  Conn.  820. 

Of  two  innocent  parties,  he  whose  acts  have 
caused  the  loss  must  bear  it. 

Armour  v.  Michigan  Cent.  R.  Co,  supra; 
Blair  v.  Wait,  69  N.  Y.  116;  Moore  v.  Metro- 
politan Nat.  Bank,  55  N.  Y.  47. 

This  doctrine  of  estoppel  applies  independ- 
ently of  the  Question  of  negotiability.  It  has 
grown  up  ana  has  become  firmly  fixed  in  our 
law  in  the  cases  of  transfers  of  stock,  ware- 
house receipts,  bills  of  lading,  elevator  receipts 
and  non-negotiable  notes.  In  every  transac- 
tion where  parties  contemplate,  or  where  usage 
supposes  them  to  have  contemplated,  the  pos- 
sibility of  transfer,  this  doctrine  applies. 

Pom.  Rem.  &  Rem.  Rights,  ^  160  et  seq.; 
Bridgeport  Bank  v.  Neto  York  d  N.  K  R. 
Co,  80  Conn.  275;  McNeil  v.  Bill,  Bank  of 
Batavia  y.  New  York,  L,  E.  dh  W.  R.  Co.  and 
Armour  v.  Michigan  Cent,  R.  Co.  supra;  New 
York,  N,  H.  &  H,  R.  R.  Co.  v.  Schuyler,  84  N. 
Y.  52;  Bahcocky.  People's  Sav.  Bank,  118  Ind. 
212;  Winton  v.  Hart,  89  Conn.  20;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  829;  Joslyn  v.  St. 
Paul  Distilling  Co.  44  Minn.  188. 

Mr.  C.  R.  Inffersoll,  for  appellee: 

The  deposit  book  of  a  savings-bank  deposi- 
tor is  not  a  negotiable  instrument  in  law. 

Com.  y,  Reading  Sat.  Bank,  188  Mass.  16; 
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Smithy.  Brooklyn  Sac,  Bank,  1  Cent.  Rep.  801, 
101  N.  Y.  60;  Eaves  v.  Peoples  Sav.  Bank,  27 
Conn.  288;  Witte  v.  Vincenot,  43  Cal.  325; 
Moore  v.  Ulster  Bank,  11  Ir.C.  L.  Rep.  512. 

Negligence  on  the  part  of  the  Bsuok  is  not 
found.  And  negligence  is  a  fact  that  must  be 
found  by  the  trial  court. 

Fiskey.  Forsyth  Dyeing  L.  <fe  B.  Co.  57  Conn. 
118. 

Mala  fides,  and  not  mere  negligence,  is  nec- 
essary to  invalidate  the  title  to  ordinary  com- 
mercial negotiable  paper.  But  the  negligence 
is  still  proper  evidence  of  the  mala  fides.  And 
so  all  the  circumstances  of  the  taking  enter  into 
the  settling  of  that  conclusion  of  fact. 

Credit  Co.  v.  Howe  Maeh,  Co,  54  Conn.  384; 
Seybel  v.  National  Currency  Bank,  54  N.  Y. 
288;  Murray  v.  Lardner,  69  U.  S.  2  Wall.  110, 
17  L.  ed.  857;  Pdtts  v.  Meyer,  74  N.  Y.  594; 
2  Dan.  Neg.  Inst.  §  777;  2  Parsons,  Notes  & 
Bills.  279;  1  Parsons,  Notes  &  Bills.  258. 

But  this  rule  of  mala  fides  is  confined  to  ne- 
gotiable paper.  A  party  claiming  an  estoppel 
by  negligence  must  prove  himself  to  be  free 
from  negligence. 

2  Story,  Eq.  §  1553  b;  Trenton  Bkg.  Co.  v. 
Duncan,  86  N.  Y.  221. 

Loomisy  J,,  delivered  the  opinion  of  the 
court: 

Upon  the  trial  of  this  case,  and  upon  the 
facts  contained  in  the  finding,  the  plaintifTs 
contentions  relative  to  five  questions  were  over- 
ruled by  the  court,  and  furnish  the  only  foun- 
dation for  this  appeal;  but  as  four  of  the  ques- 
tions embrace  only  two  subjects,  the  questions 
for  our  review  may  well  be  reduced  to  three, 
as  follows :  First,  Is  the  Savings  Bank  pass- 
book, upon  which  the  suit  is  prSicated,  a  ne- 
gotiable instrument?  Second.  Is  the  defend- 
ant Bank  estopped  from  showing  that  the  $750 
which  appears  on  that  book  to  the  credit  of 
Michael  Harrison  was  in  fact  never  deposited 
with  the  Bank,  nor  any  part  of  it?  Third. 
Did  the  court  err  in  holding  that  the  plaintiif 
was  not  a  bona  fide  holder  of  the  pass-book? 

1.  The  first  question  we  are  constrained  to 
answer  in  the  negative.  The  pass-book  was  not 
negotiable  by  itself,  nor  by  virtue  of  the  writ- 
ten order  signed  by  the  pretended  depositor 
directing  payment  to  J.  J.  Stuart  &  Co.  or 
bearer.  In  Eaves  v.  PeopU^s  Sav.  Bank,  27 
Conn.  229,  the  bank  undertook  to  defend 
against  the  suit  in  favor  of  a  depositor  to  re- 
cover the  money  deposited,  upon  the  ground 
that  the  amount  had  been  paid  in  good  faith  to 
a  person  who  brought  the  original  pass-book  to 
the  bank,  accompanied  with  an  order  eood  on 
its  face,  though  in  fact  forged.  This  court 
held  that  the  forged  power  of  attorney  was  no 
power,  and  that  the  presentation  of  the  book 
Itself  had  no  greater  effect,  because  it  wa»  not 
negotiable.  There  was  not  a  very  full  discus- 
sion of  this  point,  but  the  court  held  that  the 
rights  of  the  depositors  would  be  very  insecure 
if  the  pass-book  was  held  negotiable.  It  may 
be  suggested  that,  if  the  book  was  accompaniea 
with  a  genuine  order  for  the  payment  of  the 
money,  the  rights  of  the  depositor  could  not  be 
affected,  and  that  therefore  the  reasoning  could 
not  apply  to  the  case  at  bar;  but,  if  we  concede 
that  the  rights  of  the  particular  depositor,  who 
had  given  a  genuine  order  to  pay  the  money  to 
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another,  would  not  be  rendered  insecure  by 
holding  the  instrument  negotiable,  yet  it  would 
seriously  affect  the  rights  of  th6  depositors  in 
their  relation  to  each  other  and  to  the  assets  of 
the  Bank.  A  reference  to  some  decisions  of 
this  court  in  respect  to  these  relations  will  ren- 
der the  point  more  clear.  In  Coite  v.  Society 
for  Savings,  32  Conn.  173,  it  was  held  that  sav- 
ings banks  were  **  incorporated  agenries  for 
receiving  and  loaning  money  on  account  of  the 
owners;  that  they  have  no  stock  and  no  capital: 
and  that  they  are  merely  places  of  deposit, 
where  money  can  be  left  to  remain  or  be  taken 
out  at  the  pleasure  of  the  owner."  In  Osborn 
V.  Byrne,  48  Conn.  156,  it  was  held  that  "a  sav- 
ings bank  is  an  agent  for  the  depositors,  receiv- 
ing and  loaning  their  money;  and  its  losses  are 
their  losses,  and  are  to  be  borne  by  them  equal- 
ly, according  to  their  interest.  The  depositors 
in  savings  banks  bear  the  same  relation  to  each 
other  and  to  the  assets  of  the  bank  that  stock- 
holders in  other  monetary  institutions  do  to 
each  other  and  to  the  property  of  the  bank." 
In  Bunnell  v.  CollinsrfiUe  Sav,  Soc.,  38  Conn. 
203,  the  defendant  bank  having  met  with  a  loss 
equal  to  twenty-four  per  cent  of  the  deposits, 
the  directors  reduced  the  amount  to  each  de- 
positor's credit  in  that  proportion.  In  an  action 
by  a  depositor  to  recover  of  the  bank  the  amount 
so  deducted,  it  was  held  that  the  defendant 
was  merely  the  agent  of  the  plaintiff  to  receive 
and  hold  his  money,  and  that  the  loss  was  oc- 
casioned by  his  own  act,  through  the  instru- 
mentality of  his  agent,  and  that  he  could  not 
recover.  Now,  suppose  in  the  last  case  the 
plaintiff,  before  or  after  the  act  of  the  directors 
reducing  the  amount  of  the  deposits,  had  sold 
his  book,  acd  given  the  proper  order  to  some 
bona  fide  purchaser  for  full  value,  and  the  lat- 
ter had  brought  such  a  suit  a^inst  the  bank  to 
recover  the  original  deposit  m  full,  could  he 
recover  any  better  than  the  original  depositor? 
If  he  could,  then  the  act  of  one  depositor  could 
injuriously  affect  the  rights  of  all  the  others, 
for  they  would  have  to  bear  the  additional  re- 
duction in  consequence  of  paying  one  in  full. 
It  seems  to  us  that  no  principle  can  be  accepted 
which  admits  of  such  inequality  and  injustice, 
and  it  is  contrary  to  the  principles  already 
adopted  by  this  court  in  the  decisions  referred 
to. 

In  the  case  at  bar,  l^  reason  of  fraud,  for- 
gery, and  falsehood,  Harrison  obtained  two 
pass-books  from  the  bank,  upon  which  appeared 
credits  amounting  to  $1,250,  when  in  truth 
nothing  had  been  contributed  to  the  funds  of 
the  Bank.  If  by  assigning  the  books  he  made 
this  fraud  successful,  the  amount,  of  course,  is 
virtually  to  be  paid  by  the  honest  depositors. 
It  is  certain  that  Harrison,  in  his  own  name, 
could  recover  nothing  at  all  in  a  suit  against 
the  Bank,  for  he  contributed  nothing  to  its  de- 
posits. We  think  he  should  not  be  allowed  by 
assigning  his  book  to  convert  nothing  into 
something,  but  that  the  nature  and  purpo<<e 
of  savings  banks,  and  the  r«*lation  of  depositors 
to  each  other,  as  well  as  their  mutual  security, 
all  require  the  application  of  the  principle  that 
no  depositor  can  convey  to  another  any  greater 
right  m  the  funds  of  the  Bank  than  he  has  him- 
self, and  that  any  defense  on  the  part  of  the 
Bank  which  is  good  against  the  original  depos- 1 
tor  is  equally  good  against  his  assignee,  unless  i 
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there  are  facts  to  create  an  estoppel.  The  ar- 
gument in  behalf  of  the  plaintiff,  founded  upon 
an  assumed  analogy  between  certificates  of  de- 
posit issued  by  commercial  banks  and  the  pass- 
books issued  by  savings  banks,  is  fallacious, 
for  there  is  no  such  analogy.  The  two  kinds 
of  banks  are  created  for  widely  different  pur- 
poses. •  The  former  must  have  a  capital  of  their 
own,  and  the  purpose  for  which  they  exist  is  to 
facilitate  commercial  transactions  over  a  wide 
territory;  while  the  latter  have  no  capital,  and 
hold  no  relations  to  commerce,  are  neither 
adapted  nor  designed  to  aid  commercial  trans- 
actions, have  a  local  and  limited  field  for  their 
operations,  and  hold  no  relation  to  any  persons 
except  their  depositors,  and  those  to  whom  the 
depositors'  money  has  been  loaned.  The  pur 
pose  of  the  certificate  issued  by  a  commercial 
bank  Is  to  enable  the  person  receiving  it  to  ob 
tain  credit  in  the  public  markets,  and  to  carry 
his  funds  safely  to  remote  places.  On  the  other 
hand,  the  savings  bank  pass- book  is  not  issued 
with  any  design  to  induce  third  persons  to  give 
credit  to  the  holder,  but  its  sole  purpose  is  to 
put  in  a  shape  convenient  for  the  depositor  and 
the  bank  a  statement  of  the  accounts  between 
them;  and  the  order  about  which  so  much  was 
said  in  argument  is,  in  contemplation  of  the 
law,  the  mere  appointmnet  of  some  person  as 
agent  for  the  depositor  to  receive  the  money. 
In  Eaves  v.  People's  Sav.  Bank,  supra,  it  is  well 
termed  "a  power  of  attorney."  By  this  we  do 
not,  of  course,  intend  to  have  it  implied  that 
the  depositor  cannot  sell  his  right  to  the  money. 
Like  any  other  non-negotiable  chose  in  action, 
it  may  be  sold,  subject  to  the  equities  and  dcr 
fenses  between  the  original  parties.  But  the 
plaintiff  further  contends  that  the  book,  with 
or  without  the  order,  was  made  negotiable  by 
contract.  We  are  not  quite  sure  that  we  ap- 
prehend the  force  of  this  point  as  it  lay  in  the 
mind  of  counsel.  There  was  no  transaction 
with  anyone  but  Harrison,  and  by  reason  of  his 
fraud  that  was  no  contract  at  all;  and  besides, 
as  it  is  for  the  law  to  declare  the  negotiability 
of  instruments,  we  do  not  see  how  the  mere 
contract  of  the  parties  can  be  effectual  to  this 
end.  In  further  confirmation  of  the  result  we 
have  reached  that  the  savings  bank  pass-book 
is  not  negotiable,  we  refer  to  the  following 
well-considered  cases:  Com,  v.  Beading  Sav. 
Bank,  183  Mass.  16;  Smith  v.  Brooklyn  Sav. 
Bank,  101  N.  Y.  58,  1  Cent.  Rep.  801;  Witte 
V.  Vineenot,  43  Cal.  325. 

In  Witte  V.  Vineenot  it  was  held  that  **  the 
passbook  of  a  savings  bank  was  an  account 
kept  between  the  bank  and  the  depositor,  .  .  . 
showing  the  business  transactions  of  the  par- 
ties with  each  other.  ...  It  is  not  of  itself  a 
negotiable  instrument,  nor  could  any  mere 
agreement  of  the  parties  to  it  have  the  effect  to 
invest  it  with  that  character  in  a  commercial 
sense.  In  this  respect  the  account  shown  in 
the  pass-book  is  not  to  be  distinguished  from 
the  account  of  a  merchant  or  tr&esman  kept 
with  his  customer  in  the  same  way,  nor  would 
the  agreement  of  the  parties  to  such  account, 
that  the  account  itself  might  be  transferred  to 
order,  have  anymore  effect  upon  the  rights  and 
remedies  of  any  third  party  in  the  one  case  than 
in  the  other.  .  .  .  That  a  negotiable  instru- 
ment may  be  transferred  to  order  is  clear;  but 
it  does  not  follow  that  every  instrument  which 
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may  be  transferred  to  order  is  thereby  neces- 
sarily become  a  negotiable  instrument.  A  col- 
lateral agreement  l^tween  the  parties  that  an 
instrument  in  writinsf.  not  negotiable,  might 
be  transferred  by  the  holder  to  order,  would 
not  alter  the  character  of  the  instrument  it- 
self." 

2.  We  come  now  to  the  question  whether, 
upon  the  facts  that  appear  in  the  finding,  the 
defendant  is  estopped  from  showing  that  the 
sum  appearing  ou  the  book  to  the  credit  of 
Harrison  was  in  fact  never  deposited.  The 
precise  claim  of  the  plaintiff  under  this  head  is 
that  the  defendant  was  estopped  by  its  negli- 
gence, which  impliedly  concedes  that  this  is 
the  one  controlling  fact  to  create  the  estoppel. 
Biit  negligence  on  the  part  of  the  defendant  is 
a  fact  not  found  by  the  court,  and  without  such 
a  finding  there  is  no  foundation  at  all  for  the 
plaintiff's  claim.  There  was  no  specific  duty 
renting  upon  the  Bank  which,  being  omitted, 
constituted  negligence  as  matter  of  law.  There 
are  doubtless  facts  and  circumstances  which  as 
evidence  would  tend  to  show  negligence,  but 
they  failed  to  convince  the  trial  court  of  the 
fact,  and  so  they  amount  to  nothing  for  the 
purposes  of  this  review.  This  alone  defeats  the 
claim  of  estoppel:  but  there  are  other  essential 
elements  wholly  wanting.  The  only  represen- 
tation on  the  part  of  the  defendant  was  the 
entry  contained  in  the  pass-book,  which  was 
not  made  with  knowledge  of  the  material  facts 
on  the  part  of  the  defendant;  nor  was  the  party 


I  to  whom  it  was  made  ignorant  of  the  truth. 
The  pass-book  was  obtained  from  the  Bank  by 
gross  fraud,  and  therefore  it  was  not  in  law 
issued  by  the  defendant  Bank.  And  where 
representations  have  been  procured  by  fraud, 
except  under  very  peculiar  circumstances,— 
such,  for  instance,  ks  representations  directly 
affecting  the  currency  of  negotiable  paper,-^ 
there  will  be  no  estoppel  upon  the  party  mak- 
ing them,  though  made  with  the  full  intention 
that  they  should  be  acted  upon.  But  here  there 
was  no  such  intention.  Bigelow,  Estoppel.  2d 
ed.  450;  Wilcox  v.  IJoviell,  44  N.  Y.  898;  //oWr» 
V.  Fiitnam  F.  Ins.  Co.  46  N.  Y.  1;  CaUtoiin  v. 
Hichardson,  30  Conn.  210;  Sinnett  v.  Moles,  S6 
Iowa,  25.  Then,  in  addition  to  all  these  in- 
superable objections  to  the  plaintiff's  claim.we 
have  the  fact  that  the  plaintiff  himself  was 
guilty  of  negligence,  and  is  not  a  bona  fide 
holder  of  the  pass-book. 

8.  But  here  the  plaintiff  claims  that  the  court 
erred  in  finding  that  the  plaintiff  was  not  k 
bona  fide  holder  of  the  pass-book.  The  fact 
was  distinctly  alleged  in  the  complaint  that  be 
was  a  bona  fide  holder,  and  denied  in  the  an- 
swer, presenting  a  distinct  issue  of  fact,  which 
the  court  upon  all  the  evidence  found  adverse- 
ly to  the  plaintiff.  We  think  the  finding  is 
conclusive  on  this  point. 

There  was  no  error  in  the  Judgment  cfnn- 
plained  of. 

The  other  Judges  concurred. 
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!•  A  mortgagor's  removal  of  personal 
property  to  another  State,  where  it  is 
fccized'  and  (-old  by  his  creditors  on  attachment. 


2.  A  judgment  on  attachment  against 
a  debtor  who  has  brought  mortgaered 
personalty  into  the  State  is  not  bindintr  on 
the  mortgafree  who  is  not  a  party,  and  whose 
raortfrage  is  duly  recorded  in  another  State  where 
the  parties  reside. 

rOctober  20, 1891.) 
A  PPEAL  by  defendants  from  a  judgment  of 


cannot  affect  the  rijfhts  of  the  mortffagee  whose  1  ^  '^<^  Superior  Court  for  Washington  Conn- 
mortgacrewas  duly  recorded  in  the  State  where  j  ty  overruling  a  denourrer  to  the  complaint  in 
the  parties  resided.  I  an  action  brought  by  the  mortgagees  of  certain 


Note.— I/ien    of  chattel   mortgo/ge:    removal  of 
property  U)  another  State. 

If  a  mort^raffe  on  chattels  is  invaUd  when  made, 
all  of  the  requirements  of  the  law  havin^r  been 
complied  with,  and  if  the  property  is  thereafter  re- 
moved by  the  mortjragor  into  another  State,  the 
lien  of  the  moi-tjmere  will  not  thereby  be  lost,  but 
it  may  be  enforced  in  the  State  where  tlie  property 
Is  found.  If  the  mortjraRe  lien  is  invalid  when 
made,  because  of  a  failure  to  comply  with  the  regru- 
lations  prescribed  by  the  State  in  which  the  prop- 
erty is  then  located,  it  will  continue  invalid  after 
the  removal  of  the  property  to  another  State. 
Thomas,  Chat.  Mort.  Sti  320,  821. 

In  New  York  State  it  is  held  that  where  a  con- 
tract in  rcgrard  to  personal  property  is  made  in  an- 
other State,  the  law  of  such  State  as  to  its  validity 
and  effect  is  to  grovern  here,  and  if  valid  there  it  is 
to  be  considered  equally  valid,  and  can  be  enforced 
here.  iEtna  Ins.  Co.  v.  Aldrich,  26  N.  Y.  96.  So, 
also,  where  a  lien  is  valid  in  this  State,  and  the 
property  is  temporarily'  removed  to  another  State, 
13  L,  R.  A. 


a  creditor  cannot  defeat  the  interest  acquir(?>d  under 
the  same,  by  proccedinfrs  in  inntum  in  another 
State.    Martin  v.  Hill,  1:8  Barb.  631. 

The  rule  last  stated  is  also  recogrnized  by  the  de- 
cisions in  other  States.  Ltingworthy  v.  LitiJe,  12 
Cush.  109;  Jones  v.  Taylor,  30  Vt.  43;  Fergruson  t. 
Clifford,  37  N.  H.  86. 

The  principle  is  well  settled  that  a  voluntary 
conveyance  of  personal  property,  erood  by  the  law 
of  the  place  where  it  was  made,  passes  title  where- 
soever the  property  may  be  situated.  Hoyt  v. 
Thompson,  19  N.  Y.  224. 

The  true  rule  is  laid  down  in  Etlgerly  v.  Bush,M 
N.  Y.  208,  by  Folprer,  Cft.  J.,  as  follows:  '*The  lav 
of  the  domicil  of  the  owner  of  personal  property, 
as  a  general  rule,  determines  the  validity  of  every 
transfer  made  of  it  by  him." 

A  mortgage  valid  in  Connecticut,  where  the  prop- 
erty was.  and  where  the  parties  entered  into  the 
mortgage  contract,  protects  the  mortgagee  iu  his 
right  to  any  property  covered  thereby  that  may 
have  been  subsequently  brought  into  the  State  of 
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j)ersonal  property  which  had  been  removed 
from  the  State  and  sold  under  execution  against 
the  mortgagor,  to  recover  its  value  from  the 
purchaser  at  the  execution  sale.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  B.  B.  Winborne  for  appellants. 

Messrs.  C.  L.  Pettigrew  and  Pruden  ft 
Vann  for  appellees. 

Shepherd*  J.,  delivered  the  opinion  of  the 
court: 

The  principle  embodied  in  the  maxim  mo- 
bilia  sequunturpersonamiB  f^euer&Uy  recognized 
in  all  civilized  countries,  and  it  follows  as  a 
natural  consequence,  says  Story  (Confl.  L.  383), 
that  **  the  laws  of  the  owner's  domicil  (or  the 
lex  loci  contractvs)  should  in  all  cases  deter- 
mine the  validity  of  every  transfer,  alienation, 
or  disposition  made  by  the  owner,  whether  it 
be  inter  viws  or  be  post  mortem."  The  au- 
thority of  such  laws,  however,  is  admitted  in 
other  States,  not  expropiio  vigore,  but  ex  comi- 
tate, and  hence  it  is  now  very  generally  held 
that  when  they  "clash  with  and  Interfere  with 
the  rights  of  tlie  citizcDs  of  i  he  countries  where 
the  parlies  to  the  contract  seek  to  enforce  it,  as 
one  or  the  other  of  them  must  give  way,  those 
prevailing  where  the  relief  is  sought  must  have 
the  preference."  Olivier  v.  Toicnes,  2  Mart. 
N.  S.  93;  2  Kent,  Com.  458;  Move  v.  May,  43 
N.  C.  131.  ^ 

This  is  illustrated  by  the  leading  case  first 
cited,  where  a  ship  sold  in  Virginia  was  before 
delivery  attached  by  creditors  at  New  Orleans. 
The  court  held  the  sale  void  as  to  the  attach- 
ing creditors,  because  the  law  of  the  situs  re- 
quired an  actual  delivery  to  pass  the  title.  So, 
in  the  case  of  Oreen  v.  Van  Buskirk,  74  U.  8.  7 
Wall.  139, 19  L.  ed.  109,  an  attachment  in  Illi- 
nois was  sustained  as  against  the  mortgage  ex- 
ecuted by  the  owner  in  New  York,  but  not 
registered  in  Illinois,  where  the  property 
was  situated.  The  laws  of  that  State  provided 
that  the  mortgage  should  be  "  void  as  against 
third  persons  unless  acknowledged  and  regis- 
tered, and  unless  the  property  be  delivered  to 
and  remain  with  the  mortgagee."  This  prin- 
ciple, however,  has  6o  application  to  a  case 
like  ours,  where  the  mortgage  was  executed 
and  duly  registered  according  to  both  the  law 
of  the  domicil  and  the  law  of  the  situs.    The 


property  was  situated  in  this  State,  and  the 
title  of  the  mortgagees  perfected  here.  This 
being  so.  we  think  it  quite  clear  that  the  re- 
moval of  the  property  to  another  State  could 
not  deprive  the  mortgagees  of  their  rights. 
In  support  of  this  position  there  seems  to  be  a 
consenstis  of  judicial  opinion.  Even  in  Louisi- 
ana (whose  courts  were,  perhaps,  among  the 
most  prominent  in  giving  effect  to  the  law  of 
the  situs,  as  above  explained)  there  has  never 
been  any  doubt  upon  this  question.  On  thfe 
contrary,  in  Thurct  v.  Jenkins,'^  Mart.  (La.) 
318,  it  was  held  that,  where  the  title  had 
passed,  *'  the  circumstance  of  the  chattel  being 
afterwards  brought  into  a  country,  according 
to  the  laws  of  which  the  sale  would  be  invalid, 
would  not  affect  it."  The  doctrine  of  this 
case  has  since  been  affirmed  in  Southern  Bank 
V.  Wood,  14  La.  Ann.  564.  To  the  same  effect 
is  Langworthy  v.  Little,  12  Cush.  109,  where 
Shaw,  Ch.  J.,  says  that  "a  party  whoobtams 
a  good  title  to  property,  absolute^  or  qualified 
by  the  laws  of  a  sister  State,  is  entitled  to 
maintain  and  enforce  those  rights  in  this 
State."  The  property  was  attached  in  Massa- 
chusetts as  the  property  of  the  mortgagor,  and 
the  sheriff  was  held  liable  for  its  conversion. 
So  in  Jones,  Chat.  Mort.,  301,  it  is  said  that, 
*' although  the  mortgage  be  not  executed  in 
conformity  with  the  laws  of  the  State  to  which 
the  property  is  afterwards  removed,  if  executed 
and  recorded  according  to  the  laws  of  the 
State  or  country  of  its  execution,  it  is  effectual 
to  hold  the  property  in  the  State  to  which  it  is 
removed."  So  in  BalUird  v.  Winter,  39  Conn. 
17,  the  Supreme  Court  of  Connecticut  sus- 
tained an  action  of  trover  against  one  of  its 
own  citizens  for  suing  out  attachment  proceed- 
ings against  property  which  had  been  mort- 
gaged according  to  the  law  of  Massachusetts, 
but  which  had  been  subsequently  removed  to 
the  former  State.  The  court  said:  "  By  the 
general  rules  of  law,  title  thus  perfected  in 
one  State  is  respected  in  all  other  States  and 
countries  into  which  the  property  may  come. 
.  .  .  It  would  certainly  be  very  inconvenient 
if  such  mortgages,  fairly  made  in  Massachu- 
setts, should  be  held  invalid  in  Connecticut  in 
respect  to  movable  property,  which  may  be 
daily  passing  to  and  fro  along  the  dividing 
lines  between  the  States."    This  case  is  re- 


New  York,  ^tna  Ins.  Co.  v.  Aldrich,  26  N.  Y.  96, 
97;  Hoyt  v.  Thompson,  19  N.  Y.  aM;  Ferguson  v. 
Clifford,  37  N.  H.  86;  Martin  v.  HiJl,  12  Barb.  681; 
Story,  Confl.  L.  9  244;  Ockerman  v.  Cross,  64  N.  Y.  32; 
2  Kent,  Com.  *458;  Langrworfchy  v.  Little,  12  Cush- 
100:  Bdgerly  v.  Bush,  81  N.  Y,  199;  Jones  v.  Taylor, 
30  Vt.  42. 

It  is  the  general  rule  in  reference  to  personal 
property  that  it  has  no  locality,  but  follows  the 
person  of  Its  owner,  and  that  its  disposition  and 
transfer  are  governed  by  the  law  of  his  domicil. 
and  that  a  voluntary  conveyance,  valid  by  the  laws 
of  the  place  where  the  owner  resides,  will  operate 
as  a  transfer  of  property  wherever  situated.  Ocker- 
man V.  Cross,  54  N.  Y.  29. 

So,  an  assignment,  valid  by  the  laws  of  the  State 
where  it  is  executed,  cannot  be  allowed  to  operate 
to  the  disadvantage  of  creditors  residing  in  another 
State,  so  far  as  property  interests  of  the  assignor, 
situate  in  the  other  State,  are  concerned.  Hoyt  v. 
Thompson,  6  N.  Y.  320, 349;  Bank  of  Augusta  v.  Earle, 
38  U.  8. 13  Pet.  568,  10  L.  ed.  297;  2  Kent,  Com.  406;  4 
Kent,  Com.  406, 407;  Andrews  v.  Herriot,  4  Cow.  510; 
13L.  R.  A. 


Guillander  v.  Howell,  35  N.  Y.  657;  Fox  v.  Adams, 
5  Me.  246;  Johnson  v.  Parker,  4  Bush,  149;  Einer  v. 
Deynoodt,  39  Mo.  69;  Story,  Confl.  L.  §§  7, 244,  326,  327; 
383, 384,890;  Hardmann  v.  Bowen,89  N.  Y.  196;  Scott 
v.  Guthrie.  10  Bosw.  408;  JuUiand  v.  Rathbone,  39 
N.  Y.  389;  Kelley  v.  Crapo,  45  N.  Y.  86,  94, 97;  Var- 
num  v.  Camp,  13  N.  J.  L.  326;  Ingraham  v.  Geyer, 
13  Mass.  146:  Boyd  v.  Rockport  Steam  Cotton  Mills, 
7  Gray,  406;  Burr.  Assignments,  868, 373;  Moore  v. 
Bonnell,  31  N.  J.  L.  90;  Walters  v.  Whitlock,  9 
Fla.  86. 

As  we  have  seen,  tne  general  rule  is,  that  if  the 
transfer  or  disposition  of  personal  property  is 
valid  at  the  owner's  domicil,  where  made,  it  is  valid 
everywhere.  This  rule  has  its  exceptions,  when 
the  laws  of  different  jurisdictions  are  in  conflict 
and  particularly  in  cases  where  the  sihis  rel  at  the 
time  of  the  contract  is  in  another  State.  Varnum 
V.  Camp,  13  N.  J.  L.  826;  Moore  v.  Bonnell,  81  N.J. 
L.  90;  Runyon  v.  Groshon,  12  N.  J.  Eq.  87;  Bentley 
V.  Whittemore,  19  N.  J.  Eq.  462;  Frazier  v.  Fred- 
ericks, 24  N.  J.  L.  162.  See  note  to  Weinstein  v. 
Freyer  (Ala.)  12  L.  R.  A.  700.  F.  S.  R. 
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ported  in  12  Aio.  L.  Reg.  :N.  S.  759,  and  is 
highly  approved  by  the  annotator,  who  cites 
several  authorities  in  its  support.  The  same 
point  was  decided  by  the  Supreme  Court  of 
the  United  States  in  Bank  of  United  States  v. 
Lee,  88  U.  8.  13  Pet.  107, 10  L.  ed.  81.  There 
certain  property,  being  in  Virginia,  was  con- 
veyed in  trust  to  Richard  Bland  Lee,  for  the 
benefit  of  Mrs.  Lee.  The  title  passed  accord- 
ing to  the  Virginia  law.  but,  the  property  be- 
ing subsequently  removed  to  the  District  of 
Columbia,  where  under  a  prevailing  Maryland 
statute,  such  a  transfer  would  not  be  good  ex- 
cept upon  certain  conditions,  which  had  not 
been  complied  with,  the  court  (Catron,  J,), 
said  that  '*the  Statute  had  no  reference  to  a 
case  where  the  title  had  been  vested  by  the 
laws  of  another  State,  but  operates  only  on 
sales,  mortgages,  anderifts  mndein  Maryland." 
The  following  authorities  are  also  directly  in 
point:  Hill.  Mortg.  412;  Keenan  v.  Stinisoti, 
82  Minn.  377 ;  Fergumi  v.  Oliftyrd,  87  N.  H. 
86;  Jont%  v.  Taylor,  80  Vt  42;  Wtode  Island 
Cent,  BankY,  Danforth,  14  Gray,  128;  Martin 
V.  ma,  12  Barb.  S81;  Kanaga  v.  Taylor,  7 
Ohio  St.  134;  WiUon  v.  Carson,  12  Md.  54; 
Smith  v.  McLean,  24  Iowa,  322;  Hicks  v. 
Skinner,  71  N.  C.  539;  Barker  v.  Stacy,  25 
Miss.  477;  Feurt  v.  Eomll,  62  Mo.  524. 

The  defendants,  however,  contend  that  they 
are  protected  by  the  sale  under  the  attachment 
proceedings  in  the  Virginia  court.  They  rely 
upon  the  case  of  Qreen  v.  Van  Buskirk,  supra, 
and  insist  that  under  the  Act  of  Congress  full 
faith  and  credit  must  be  given  to  the  judg- 
ments of  the  courts  of  a  ^ster  State.  It  is  true 
that  the  decision  referred  to  was  chiefly  based 
upon  that  Statute,  but  it  must  be  observed 
that  the  record  of  such  an  adjudication  has 
only  (we  quote  from  the  opinion)  *'tbe  same 
faith  and  credit  as  it  has  in  the  state  court 
from  which  it  is  taken,"  and  that,  "  in  order 
to  give  due  force  and  effect  to  a  judicial  pro- 
ceeding, it  is  often  necessary  to  dbow  by  evi- 
dence outside  of  the  record  the  predicament  of 
the  property  on  which  it  operated."  Such 
was  the  course  pursued  by  the  court  in  that 
case;  and,  as  we  have  seen  that  the  title  to  the 
property  had  not  passed  according  to  the  law 
of  the  sitUH,  the  attachment  proceedings  were 
sustained.  If,  however,  it  had  appeared  that 
at  the  time  of  the  execution  of  the  mortgage 
in  New  York  the  property  was  also  there,  but 
had  been  afterwards  removed  to  Illinois,  it 
cannot  be  doubted  that  the  decision  would 
have  been  otherwise.  Happily  we  have  a  case 
directly  in  point  from  the  Supreme  Court  of 
Illinois— J/7/m/ard  v.  Canty,  50  111.  370.  It 
is  there  distinctly  held  that,  "  where  personal 
property  was  mortgaged  in  the  State  of  Mis- 
souri, and  permitted  to  remain  with  the  mort- 
gagor (contrary  to  the  law  of  Illinois)  after  the 
maturity  of  the  debt  to  secure  which  the  mort- 
gage was  given,  and,  upon  beinc  subsequently 
Drought  into  Illinois,  was  seized  under  an  at- 
tachment in  favor  of  a  bona  fide  creditor  of  the 
mortgagor,  the  rights  of  the  mortgagee  [would] 
be  determined  by  the  law  of  Missouri;"  and 
the  mortgagee  was  permitted  to  recover  the 
property  of  the  purchaser.  Here,  then,  we 
have  an  express  decision  as  to  the  effect  which 
is  to  be  given  to  such  a  judgment  in  the  State 
in  which  it  is  rendered,  and  it  is  only  to  this 
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extent,  and  no  further,  that  the  judgment  is 
conclusive  in  a  sister  State.  To  hold  other- 
wise would  go  beyond  what  the  Statute  re- 
quires, and  give  the  same  effect  to  an  attach- 
ment proceeding  which  generally  follows  a 
proceeding  which  is  strictly  and  technically  in 
rem.  Such  is  not  the  law.  An  attachment 
proceeding,  though  often  spoken  of  as  a  pro- 
ceeding in  rem,  **  cannot  be  admitted  to  oome 
within  the  strict  meaning  of  that  term;  the 
judgment  is  conclusive  only  upon  the  actual 
parties  to  the  litigation  and  those*  in  privity 
with  them.  .  .  .  and  they  use  the  hold  ob- 
tained by  the  seizure  of  specific  property 
merely  as  a  means  of  reaching  and  giving  effect 
to  the  rights  of  parties,  and  neither  claun  nor 
exercise  any  controlling  authority  over  the 
title  of  strangers.  The  same  remark  applies  to 
replevin."  2  Black,  Jud^m.  §801;  Duckets 
of  Kingston's  Case,  3  Smith,  Liead.  Gas.  9th 
Am.  ed.  2011;  Drake,  Attachm.  245.  In  his 
notes  to  the  latter  case.  Judge  Hare  cites  with 
entire  approval  the  opinion  of  Hall.  J.,  in 
Woodruffs,  Taylor,  20  Vt.  65.  in  which  it  is 
said  that  the  operation  of  such  a  proceeding 
"  must  be  limited  to  the  parties  to  it,  and  can- 
not in  anv  manner  affect  the  right  or  interest 
of  any  other  person  having  an  independent  and 
adverse  claim  to  the  ^^ods,"  eta  Having 
shown,  we  think,  that  the  title  perfected  here 
was  not  lost  by  the  removal  of  the  property  to 
Virginia,  and  that  the  record  of  the  judgment 
in  the  attachment  proceedings  is  only  to  be  re- 
spected in  so  far  as  effect  is  given  to  it  in  thst 
State,  we  cannot  but  assume,  in  the  absence  of 
any  decision  to  the  contrary,  that  the  same 
principle  of  comity  so  universally  recognized 
and  acted  upon  likewise  prevails  in  Virginia, 
and  that,  even  if  these  plaintiffs  were  si}in^  in 
that  jurisdiction,  thev  would  be  permitted  Xo 
recover.  This  would  seem  all  the  more  rea- 
sonable, as  we  have  extended  this  very  comity 
to  a  citizen  of  our  sister  State  in  a  case  precisely 
similar  to  the  one  under  consideration .  A nder- 
son  V.  Doak,  82  N.  C.  295.  There  a  slave,  be- 
ing in  Virginia,  was  mortgaged  by  its  owner, 
and  the  mortgage  duly  registered  in  Carroll 
County.  It  was  never  registered  in  this  State, 
nor  was  it  executed  according  to  its  laws. 
The  slave  came  to  this  State,  and  was  attached 
by  a  creditor  of  the  mortgagor.  In  an  action 
of  trover,  brought  by  the  mortgage  against 
the  sheriff,  the  plaintiff  was  permitted  to  re- 
cover. It  will  be  noted  that  we  have  discussed 
this  question  as  if  the  plaintiff  were  seeking 
redress  in  the  courts  of  Virginia.  If  we  have 
shown  that,  according  to  what  appears  to  he 
the  entire  course  of  judicial  opinion,  they 
would  be  entitled  to  recover  there,  a  fcrtitiri 
can  they  recover  in  the  courts  of  this  State 
when  they  have  acquired  jurisdiction  over  the 
parties.  To  the  foregoing  authorities  we  will 
add  a  recent  decision  of  the  Court  of  Appeals 
of  New  York.  In  that  case  {Edgeriy  v.  Bush, 
81  N.  Y.  199)  B.  executed  to  plaintiff  a  chattel 
mortgage  upon  a  span  of  horses.  Both  parties 
were  then  residents  of  New  York.  B.  subse- 
quently took  them  to  Canada,  where  they  were 
sold  by  a  regular  trader  dealing  in  horses,  the 

f)urchaser  buying  in  good  faith.  Under  the 
jiws  of  Canada  properly  cannot  be  reclaimed 
from  one  so  purchasing  without  refunding  the 
price   paid.    Defendant,  a   resident   of  this 
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State,  lK)ught  the  horses  in  Canada  from  such 
purchaser,  and  they  were  left  in  Canada, 
upon  refusal  of  defendant  to  deliver  them,  the 
plalntiflf  sued  for  their  conversion.  The  court 
held  (Folger,  Ch,  J.,  delivering  an  elaborate 
opinion)  uiat  the  plaintiff  was  entitled  to  re- 
•cover.    We  are  of  the  opinion  that  his  honor 


very  properly  overruled  the  demurrer,  but  he . 
should  have  given  the  defendant  an  opportu- 
nity to  answer.     Code,  §  272;  Moore  v.  Hcbbs, 
77  N.  C.  65;  Branson  v.  Wilmington  N,  G.  L. 
Ins.  Co.  85  N.  C.  411. 
Affirmed^ 
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W.  B.  STULT8,  Appt, 

V. 

H.   H.   SALE. 

(.— Ky ) 

XiOfls  of  his  fiunily  will  not  termiiubte 
the  legally  acquired  homestead  ex. 
emptioii  of  one  who  continues  to  occupy  the 
premises  as  a  housekeeper,  under  statutes  which 
were  enacted  from  a  spirit  of  liberalty  towards 
the  debtor,  as  evidenced  by  the  continuance  of  a 
wife^s  homestead  exemption  for  the  benefit  of 
her  husband  after  her  death  and  other  similar 
provisions. 

(September  12, 1891.) 

APPEAL  bv  plaintiflf  for  a  judgment  of  the 
Louisville  Chancery  Court  in  favor  of  de- 
fendant in  an  action  brought  to  subject  certain 
property  to  the  payment  of  plaintiff's  claim 
against  defendant.     Affirmed. 

The  facts  are  sufficiently  stated  in  the 
opinion. 

Messrs.  A.  C.  Rucker  and  C.  B.  Sey- 
■lour,  for  appellant: 

One  cannot  be  re^rded  as  a  bona  fide  house- 
keeper with  a  family,  unless  there  are  those 
living  with  him  who  not  only  bear  a  depend- 
•ent  relation  to  him,  but  whom  he  is  under  a 
natural  or  legal  obligation  to  maintain. 

Brooks  V.  Collins,  11  Bush,  625;  Carter  v. 
Adams  (Kj.)  9  Ky.  L.  Rep.  91;  Bileyy.  Smith 
(Ky.)  9  Ky.  L.  Rep.  616;  Ellis  v.  Davis  (Ky.) 
11  Ky.  L.  Rep.  898. 

In  Kentucky  there  is  a  derivative  home- 

.stead,  which  does  not  in  any  way  depend  upon 

'  the  survivor  being  a  housekeeper  with  a  family. 

AllenstDorth  v.  Kimbrough,  79  Ky.  334;  Bats 
y.  Davis,  supra. 

But  the  case  at  bar  is  not  a  case  of  derivative 
homestead.  The  title  was  not  in  Mrs.  Sale," 
•but  in  appellee. 


The  claim  that,  as  Sale  once  had  a  home- 
stead exemption  and  had  never  abandoned  the 
property,  his  exemption  continued  although  he 
has  ceased  to  have  a  family,  cannot  be  sus- 
tained. 

Cooper  V.  Cooper,  24  Ohio  St.  488. 

The  Legislature  has  enacted  a  statute  and 
provided  to  what  class  of  people  it  shall  apply; 
when  a  party  ceases  to  belong  to  that  class  the 
Statute  becomes  inapplicable  to  him. 

It  never  was  the  intention  of  our  law  that 
anything  should  be  exempt  for  the  benefit  of 
the  debtor.  He  is  under  moral  as  well  as  legal 
obligation  to  pay  his  debts;  but  for  the  benefit 
of  his  family  exemptions  are  allowed  him. 

See  M' Murray  v.  Shuck,  6  Bush,  111;  Thorn 
V.  Darlington,  6  Bush,  449. 

Messrs.  Abbott  A  Rutledg^e  for  appellee. 

Holt,  Ch.'J.,  delivered  the  opinion  of  the 
court: 

This  appeal  presents  a  single,  but  hitherto 
undecided,  question  by  this  court.  When  the 
appellee.  H.  H.  Sale,  in  1864,  first  came  into 
the  occupancy  of  the  property  in  contest,  and 
in  which  he  had  a  life  estate,  he  was  undoubt- 
edly a  bona  fide  housekeeper  with  a  family. 
It  then  consisted  of  a  wife  and  five  children; 
and  that  he  then  acquired  a  homestead  right  in 
the  property  is  beyond  question.  He  has  oc- 
cupied It  as  a  housekeeper  ever  since.  In  1883, 
when  this  suit  was  brought  upon  a  return  of 
nulla  bona  to  subject  whatever  property  he  had 
to  the  payment  of  the  appellant's  debt,  his 
family  had  narrowed  to  one  daughter,  an  in- 
valid brother,  and  his  mother-in-law;  and  since 
October,  1887,  although  a  housekeeper  in  the 
property,  he  has,  by  reason  of  death  and  mar- 
riage, had  no  family  whatever,  within  the 
legal  meftning  of  that  term,  living  with  him. 
Brooks  V.  Collins,  11  Bush,  622.  It  is  there- 
fore claimed  that  it  is  not  now  exempt  to  him 
as  a  homestead,  but  it  is  liable  to  the  appellant's 


If OTiL— Homestead,  7ww  far  defeated  by  Joes  of 
famUy. 

A  man^s  homestead  once  acquired  is  not  lost  or 
defeated  by  the  death  or  absence  of  his  wife  and 
<5hildren.  Wilkinson  v.  Merrill  (Va.)  11  L.  K.  A.  632; 
Eessler  v.  Draub,  53  Tex.  675;  Taylor  v.  Boulware, 
17  Tex.  77;  Silloway  v.  Brown,  12  Allen,  80;  Barney 
V.  Leeds,  51  N.  H.  258;  Kimbrel  v.  Willis,  97  IIL  494. 
ContrOn,  Cooper  v.  Cooper,  24  Ohio  St.  488. 

Or  by  her  abandonment  of  him,  GrilBn  v.  Nich- 
ols, 51  Mloh.  575. 

Thus  a  widower  whose  children  have  all  married 
and  moved  away  retains  his  homestead  where  he 
•occupies  one  room  and  boards  with  the  tenant. 
Myers  v.  Ford,  22  Wis.  189. 

And  a  childless  widower  may  have  his  homestead 
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rifirht  continued.    Ellis  v.  Davis  (Ky.)  11  Ky.  L. 
Rep.  898. 

A  divorce  obtained  by  a  wife  does  not  destxoy  her 
husband's  homestead  right.  Byers  v.  Byers,  21 
Iowa,  268. 

Even  if  she  is  eriven  the  custody  of  the  children. 
Woods  V.  Davis,  84  Iowa,  264.  Contra,  Arp  v.  Jacobs 
(Wyo.)  Oct.  18, 1891. 

On  removal  of  the  wife  and  children  after  a  lim- 
ited divorce  the  same  rule  applies  and  the  hus- 
band's homestead  continues.  Doyle  v.  Cobum,  6 
Allen,  71. 

This  note  does  not  include  matters  about  deriva- 
tive homesteads  or  the  homestead  right  of  a  sur- 
Tivingr  husband  or  wife  and  children  as  such. 

B.  A.  R.    , 
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debt.  Our  Statute  exempts  to  the  debtor  as  a 
homestead  land  worth  not  over  $1,000,  if  he 
be  a  bona  fide  housekeeper,  with  a  family,  of 
this  Commonwealth.  The  nature  of  this  right 
is  not  fixed  by  the  Statute  by  name.  He  may 
sell  the  property,  but  is  devested  of  the  right  to 
it  if  he  permanently  abandons  it  as  his  home. 
It  may,  perhaps,  be  said  to  be  a  qualified 
estate.  It  continues  after  his  death,  for  his 
widow,  during  her  occupancy  of  it.  though 
there  be  no  children.  Gay  v.*  Hanks,  81  Ky. 
522. 

The  husband  has  the  like  right  in  the' home- 
stead of  the  deceased  wife.  This  court  has  de- 
cided that  where  the  right  is  thus  derivative  the 
having  of  a  family  is  not  necessary  to  its  con- 
tinuance. It  is  to'  the  creation  of  the  right  at 
the  outset  in  the  husband  or  wife,  but  not  to 
the  continuance  of  it  in  the  survivor.  Ellis  v. 
Datis  (Ky.)  11  Ky.  L.  Rep.  893. 

In  this  case,  however,  there  is  no  derivative 
right  of  homestead.  The  property  belongs  to 
the  husband,  who  is  the  debtor,  an*d  is  claiming 
it  as  exempt  to  him  as  a  homestead.  Undoubt- 
edly the  having  of  a  family  was  necessary  to 
the  creation  of  the  right  in  him,  but  is  it  neces- 
sary to  the  continuance  of  it?  While  essential 
to  its  coming  into  existence,  yet,  when  it  has 
once  vested  in  the  debtor,  does  he  lose  it  by 
^  death  or  the  marriage  of  his  children,  leaving 
him  alone,  but  still  a  housekeeper,  in  the  occu- 
pancy of  the  property?  The  Statute  makes  no 
express  mention  In  this  tespect.  We  must 
therefore  look  to  its  general  scope  and  spirit 
for  guidance,  the  right  being  the  creature  of  it. 
It  is  urged  with  force  that  the  homestead 
exemption  is  for  the  benefit  of  the  family,  and, 
therefore,  where  this  family  relation  does  not 
exist,  there  is  no  homestead  exemption.  In 
other  words,  the  reason  for  the  rule  ceasing,  the 
rule  ceases.  This  is  true  as  to  the  coming  into 
existence  of  the  homestead  r\ght;  and  it  is  no 
doubt  also  true  that  the  primary  object  of  the 
Statute  was  the  protection  of  families  from 
want,  and  the  giving  to  them  a  shelter;  yet  the 
fact  that  the  Statute  gives  the  homestead  of  the 
deceased  wife  to  the  husband  during  his  occu- 
pancy of  it,  although  he  has  no  family,  shows  | 
that  It  was  not  intended  to  provide  for  the  wife 
and  children  alone.  He,  in  such  a  case  does 
not  become  homeless.  Oan  it  well  be  supposed 
that  the  Legislature  intended  that,  in  the  event 
of  the  death  of  the  wife,  owning  the  home- 
stead, the  benefit  of  it  should  continue  to  the 
husband  during  his  occupancy,  although  he 
has  no  family,  and  yet  that  if  he  be  the  owner 
of  it,  and  his  wife  and  children  die,  or  the  lat- 
*  ter  marry  i.nd  leave  him.  his  right  to  the 
exemption  ceases?  If  so,  it  is  a  singular  state 
of  case;  and,  if  so,  it  is  equally  true  of  the 
wife,  where  she  owns  the  homestead.  In  the 
event  of  the  husband's  death  owning  the  home- 
stead, she  takes  it  as  survivor,  so  long  as  she 
occupies  it,  although  she  has  no  family;  but 
if  she  owns  it,  and  her  husband  dies,  there 
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being  no  longer  any  family,  her  homestead 
right  ceases.  Why  should  not  the  original  own- 
er have  a  right  equal  to  the  survivor,  and  why 
should  not  the  law  favor  the  latter  equally  at 
least  with  the  former  ?  Is  the  party  to  be 
worsted  because  he  owns  the  property?  Can 
any  reason  be  given  why  the  same  right  should 
not  exist  as  to  his  own  property  as  is  given  to 
him  in  his  wife's  property  after  her  death f 
Ought  not  his  claim  to  a  homestead  in  his  own 
property,  as  against  his  own  creditors,  to  be  as 
much  regarded  as  his  claim  to  one  in  her  prop- 
erty after  her  death?  The  construction  here 
contended  for  by  the  creditor  should  not  be 
given  to  a  statute  which  was  enacted  from  a 
spirit  of  liberality  towards  the  debtor.  The 
Massachusetts  Statute  of  1855  limited  the 
homestead  exemption  to  a  "householder  having 
a  family."  It  continued  it  to  the  widow  and 
children  after  his  death,  but  contained  no  pro- 
vision for  its  continuance  to  the  husband  after 
the  death  of  his  wife,  and  the  departure  of  his 
children;  but  the  supreme  court  of  that  State 
held  that  his  right  was  not  thereby  lost,  so  long 
as  he  continued  to  occupy  the  property  &<  his 
home,  saying;  *'Any  other  construction  would 
render  a"  husband  who  had  been  deprived  of 
his  family  by  accident  or  disease,  or  bv  their 
desertion,  without  any  fault  of  his,  liable  to  be 
instantly  turned  out  of  Ills  homestead  by  his 
creditors."    BiUoway  v.  Brown,  12  Allen,  30. 

This  case,  and  other  somewhat  kindred  ones, 
are  cited  in  section  72  of  Thompson  on  Home- 
steads with  apparent  approval;  and,  while  the 
Massachusetts  Statute,  as  well  as  that  of  Illi- 
nois, denominates  the  right  as  "an  estate  of 
homestead,"  while  our  own  merely  exempts 
land  worth  $1,000  as  a  homestead,  yet  the  case 
last  cited,  as  well  as  Kimhrel  v.  Willis,  97  111. 
494,  and  Kessler  v.  Dravh,  52  Tex.  575,  are  so 
far  kindred  to  this  one  as  to  merit  citation. 
True,  the  question  is  one  of  statutory  c<m- 
struction.  and  the  decisions  in  other  Stales  are 
of  value  only  so  far  as  their  statutes  are  like 
our  own;  but,  considering  the  entire  Act,  and 
the  spirit  which  led  to  its  enactment,  it  seems 
to  us  its  only  reasonable  construction  is  that, 
while  the  having  of  a  family  is  necessary  to  the 
creation  of  the  homestead*  right,  this  is  not 
necessary  to  its  continuance.  It  is  not  neces- 
sary to  inquire  why  this  was  made  a  neces- 
sary condition  to  its  creation.  The  l>tat- 
ute  in  substance  says  so,  but  it  does  not  provide 
that  it  is  necessary  to  its  continuance,  and,  in 
order  to  harmonize  and  render  consistent  and 
reasonable  its  other  provisions,  it  should  not.  in 
our  opinion,  be  so  construed.  Here  the  debtor 
was  invested  with  the  right.  It  existed  when 
this  suit  was  brought.  He  has  done  nothing  to 
release  or  forfeit  it;  and,  in  our  opinion,  is  still 
entitled  to  it,  being  yet  a  housekeeper  in  the 
property,  although  by  misfortune  he  no  longer 
has  a  family. 

Judgment  affirmed. 
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Warren  BRYANT    et   al„    Exrs.,    etc.,    of 
Francis  W.   Tracy,  Deceased,   Appts., 

V. 

Harriet  F.  Tracy  THOMPSON,  Impleaded, 
etc.,  Respt. 

( N.  Y ) 

The  right  to  appeal  as  a  party  "ag- 
g^eved'*  does  not  extend  to  executors 

who  have  obtained  a  Judjrment  construinfir  a  will 
OS  to  which  of  two  parties  is  entitled  to  a  certain 
bequest  where  the  alleged  claimanta  acquiesce  in 
the  decision. 

(Ruger^   Ch.  J.,  and  Andrews  and  [Qray,  J  J., 
dissent.) 

(October  13, 18W.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of 
a  Special  Term  for  Erie  County  construing 
the  will  of  Francis  W.  Tracy,  deceased,  and 
holding  that  defendant,  Mrs.  Thompson,  was 
entitled  to  a  benefit  thereunder.    Dismissed. 

The  facts  are  staled  in  the  opinion. 

Mr.  John  6.  Milburn,  for  appellant: 

The  plaintiffs  have  the  right  to  bring  this 
appeal. 

Bryant  Y.  Thompson,  36  N.  Y.  S.  R,  921. 

The  executors  of  a  will  have  the  right  to 
bring  an  action  of  this  nature.  As  to  the  per- 
sonal property  the  executors  are  trustees,  and 
only  personal  properly  is  iivvolved  in  this  ac- 
tion. 

Bo^cers  v.  Smith,  10  Paige,  193,  4  L.  ed.  940; 
Wag&r  v.  Waf/er,  89  N.  Y.  161;  Bailey  v. 
Brigns,  56  N.  Y.  413;  CJiipman  v.  Montgomery, 
63  N.  Y.  231;  Dill  v.  Wisner,  88  N.  Y.  160. 

The  executors  are  "  parties  aggrieved"  with- 
in the  meaning  of  section  1394  of  the  Code  of 
Civil  Procedure. 


Messrs.  John  E.  Parsons  and  Charles 
Robinson  Smith,  with  Mr.  H.  B.  Closson, 

for  respondent: 

The  expression  "party  aggrieved,"  used  iu 
the  Statute,  does  not  necessarily  and  in  all 
cases  mean  a  party  who  has  a  direct  pecuniary 
interest  in  the  question,  in  the  sense  that  if  one 
construction  of  the  will  be  adopted,  he  gcis  a 
bequest,  and  if  another,  he  does  not. 

People  V.  Jones,  110  N.  Y.  509;  Bockes  v. 
Uathorn,  78  N.  Y.  222;  2  Perry,  Trusts, 
§928. 

Only  parties  aggrieved  can  appeal. 

Code  Civ.  Proc.  S  1294;  Banta  v.  Kent,  4  N. 
Y.  Week.  Dig.  62;  Reid  v.  Vanderfieyd£7i ,  5 
Cow.  719;  Steele  Y.  White,  2  Paige,  478,  2  L.  ed. 
995;  Golden  v.  Botts,  12  Wend.  i>34;  2  Rumsey, 
Practice,  646:  Kellogg  y.  Israel,  11  Paige,  147, 
5  L.  ed.  88;  Card  v.  Bird,  10  Paige,  426,  4  L. 
ed.  1038;  Hyatt  v.  Dusenbvn/,  8  Cent.  Rep. 
78,  106  N.  Y.  663;  Boss  v.  Wigg,  1  Cent.  Rep. 
292,  100  N.  Y.  243;  Bush  v.  RfH:hester  City 
Bank,  48  N.  Y.  659;  Hall  v.  Brooks,  89  N.  Y. 
33:  Uoag  v.  Uatch,  24  N.  Y.  S.  R.  91. 

The  word  "  aggrieved,"  in  the  Statute,  re- 
fers to  a  substantial  grievance, — a  denial  to 
the  party  of  some  claim  of  right  either  of 
property  or  of  person  or  the  imposition  upon 
him  of  some  burden  or  obligation. 

It  is  not  the  province  of  courts  to  decide  ab- 
stract questions  of  law  disconnected  from  the 
granting  of  actual  relief. 

Grow  V.  Oarlock,  29  Hun,  598;  People  v. 
Troy,  82  N.  Y.  575. 

The  plaintiffs  brought  this  action  for  a  con- 
struction of  certain  clauses  in  the  will  which 
affect  only  the  two  defendants,  and  they  asked 
the  instructions  of  the  court. 

They  have  obtained  this  relief,  and  received 
their  instructions.  Neither  defendant  com- 
plains. The  plaintiffs  are  therefore  not  ag- 
grieved. 

Atkinson  v.  Manks,  1  Cow.  691. 


NoTB.— Rifl^ito/  wlminisirator,  executor^  artruis- 
tee  to  apuecU  as  party  aogri4H'ed  from  a  decision  as 
to  rights  of  distritmteeti  or  heneflciaries  inter  sese. 

The  main  case  is  In  accordance  with  the  weight 
of  authority,  which  holds  that  executors,  adminis- 
trators and  trustees  are  not  a(irf?rleved  by  a  decision 
as  to  the  rights  of  the  beneficiaries  among  them- 
selves. Goldtree  v.  Thompson,  83  Cal.  420;  Mer- 
rlfleld  V.  Longmire,  66  Cal.  190;  Wrtght's  Estate,  49 
Cal.  550;  Bates  v.  Ryberg,  40  Cal.  465;  He  Dewar's 
Estate,  10  Mont.  4£2. 

An  executor  oannot  appeal  as  8uch  from  a  de- 
cree of  settlement  and  distribution,  although  he  is 
a  legatee.    Re  Marrey^s  Estate,  65  Cal.  287. 

And  a  trustee  in  insoivency'cannot  appeal  from 
the  allowance  of  a  claim  where  the  creditors  inter- 
ested acquiesce  in  the  decision.  Salmon  v.  Pier- 
son,  8  Md.  297,  distinguishing  Elllcott  v.  Ellicott,  6 
Gill  &  J.  35,  where  a  trustee  in  chancery  was  al- 
lowed to  appeal  from  a  decree  of  distribution  on 
the  ground  tliat  in  that  case  he  was  personally  in- 
terested.   But  see  Marrey's  Estate,  mipra. 

And  a  trustee  to  sell  mortgaged  property  cannot 
appeal  from  an  order  directing  the  payment  of  a 
claim  against  the  fund.    Stewart  v.  Codd.  58  Md.  86. 

By  an  application  of  the  same  principle  an  ad- 
mloiatrator  is  not  entitled  to  file  cross-interroga- 
tories in  a  proceeding  to  determine  who  are  the 
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distiibutees  and  their  rights  as  to  each"  other. 
Roach  V.  Cofff^y,  73  Cal.  281. 

An  executor  cannot  appeal  from  the  refusal  to 
allow  a  claim  of  a  creditor  which  he  has  not  paid  or 
become  liable  to  pay.  Kellett  v.  Rathbun,  4  Paige, 
104,  3  L.  ed.  862. 

On  the  other  hand,  it  has  been  held  that  a  trustee 
is  aggrieved  by  a  decision  denying  a  valid  claim  on 
the  fund  because  he  la  a  trustee  for  all  the  claim- 
ants.   Bockes  v.  Hathom,  78  N.  Y.  222. 

And  in  exact  conflict  with  the  principle  laid 
down  by  the  cases  first  cited  above  is  a  decision 
that  it  is  the  duty  of  an  administrator  to  appeal  if 
he  has  reasonable  ground  to  believe  there  is  error 
in  a  judgment  and  order  of  distribution.  In  this 
case  the  alleged  error  was  in  holding  that  convey- 
ances to  the  intestate's  sons  were  advancements 
and  as  the  debts  had  all  been  paid  only  the  dis- 
tributees were  interested.  Ruch  v.  Blery,  9  West. 
Rep.  215, 110  Ind.  444. 

In  line  with  this  Is  another  decision  that  an  ad- 
ministrator may  appeal  from  an  order  of  payment 
on  the  ground  that  it  lays  down  a  rule  of  appor- 
tionment which  works  injustice  as  between  credi- 
tors of  the  estate.    Re  McCune's  Estate,  76  Mo.  20D. 

An  executor  may  appeal  from  an  order  setting 
aside  a  sale  which  he  has  made  as  authorized  and 
required  by  the  will.  Re  Bagger's  Estate,  78  Iowa, 
171.  B.  A.  R, 
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The  right  to  ftppeal  is  limited  to  the  extent 
of  the  ffrievance. 

Honey.  Van  Schaick,  7  Paige,  222,  3  L.  ed. 
182;  Cuyler  v.  Mordand,  6  Paige,  273,  8  L.  ed. 
^8;  Idley  v.  Bowen,  11  Wend.  227;  Card  v. 
Bird,  10  Paige,  426,  4  L.  ed.  1088;  RHd  v. 
Vanderheyden,  5  Cow.  719. 

This  is  like  a  bill  of  interpleader,  the  plain- 
tiffs being  stakeholders  and  the  defendants  be- 
in^  the  two  claimants. 

Id  such  an  action  the  plaintiff  has  no  interest 
except  to  be  rid  of  the  thing,  debt,  or  duty 
which  the  two  defendants  both  claim.  All 
that  is  material  to  him  is  a  determination  that 
the  bill  of  interpleader  has  been  properly  filed . 

Dorn  V.  Fox,  61  N.  Y.  264;  Atkingon  v. 
Manka,  1  Cow.  691;  11  Am.  &  Eng.  Encyclop. 
Law,  pp.494, 504,  note  1;  Gog%weLl  v.  Armstrong, 
77  III.  139;  Badeau  v.  Rogers,  2  Paige,  209,  2 
L.  ed.  878. 

An  executor  cannot  appeal  iu  behalf  of  one 
set  of  legatees  or  creditors  as  against  another, 
where  all  are  before  the  court. 

Kellett  V.  Rathbun,  4  Paige,  102,  8  L.  ed. 
861;  Bates  v.  Ryberg,  40  Cal.  468;  Wrighfs 
Estate,  49  Cal.  550. 

A  trustee  cannot  appeal  in  behalf  of  one 
beneficiary  as  against  others  where  all  are  be- 
fore the  court. 

'Salmon  v.  Pierson,  8  Md.  299:  Stewart  v. 
Codd,  58  Md.  86;  Bockes  v.  Hathorn,  78  N.  Y'. 
222;  Hall  V.  Brooks,  89  N.  Y.  88. 

O'Brien,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  as  executors  and  trustees  of 
the  will  of  Francis  W.  Tracy,  who  died  April 
15, 1886,  brought  this  action  in  order  to  pro- 
cure a  judicial  construction  of  its  provisions. 
The  will  and  codicils  dispose  of  a  large  estate, 
consisting  of  both  real  and  personal  property. 
Numerous  large  bequests  were  made  to  col- 
lateral relatives,  and  also  to  various  public  and 
private  charitable  institutions.  The  residuary 
estate  was  left  to  the  widow.  The  only  clause 
of  the  will  with  which  we  are  concerned,  in 
the  decision  of  this  appeal,  is  the  one  in  which 
provision  was  made  for  the  defendant  Harriet 
F.  Tracy,  who  is  the  only  child  and  heir-at-law 
of  the  testator.  At  the  time  of  his  death  she 
was  an  infant,  nearlj^  nineteen  years  of  age, 
and  since  the  commencement  of  this  action, 
and  about  the  month  of  April,  1890,  she  mar- 
ried one  George  Thompson.  She  is  the  daugh- 
ter of  a  former  wife,  who  obtained  a  divorce 
from  the  testator  many  years  before  his  death. 
"When  very  young,  she  and  her  mother  sepa- 
rated from  the  testator,  and  took  up  their  resi- 
dence in  the  Citv  of  New  York,  while  the  de- 
ceased continued  to  reside  in  Buffalo,  where  he 
died.  The  relations  between  the  deceased  and 
his  daughter  and  her  maternal  relatives  had 
for  many  years  been  hostile.  Her  mother's 
maiden  name  was  Robinson,  and  the  child  took 
that  name,  and  is  so  designated  in  some  parts 
of  the  case.  The  testator,  by  a  codicil  to  his 
will  bearing  date  August  19,  1879,  provided  a 
trust  fund  of  $100,000,  the  income  of  which 
was  to  be  paid  to  his  daughtei:  during  her  life, 
the  principal  to  be  divided  among  her  issue  at 
her  death.  The  form  of  the  bequest  was  to  the 
executors  of  his  will  in  trust.  The  same  codi- 
cil contained,  however,  the  following  provision: 
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"  In  case  any  beneficiary  named  in  my  said 
last  will  and  testament,  whether  a  devisee, 
legatee,  or  cestui  que  trust  therein  named,  shall, 
in  person  or  b]^  another,  contest  the  probate  of 
my  said  last  will  and  testament  or  any  codicil 
thereto,  or  shall  institute  any  proceedines  of 
any  kind  with  a  view  to  avoid  or  annul  my 
said  last  will  and  testament  or  any  codicil 
thereto,  or  any  provision  in  my  said  last  will 
and  testament  or  in  any  such  codicil  contained, 
then  and  in  either  case  I  do  hereby  revoke  all 
provisions  in  my  said  last  will  and  testament 
or  in  any  codicil  thereto  contained  in  favor  of 
the  person  or  corporation  contesting  or  seeking 
to  avoid  such  last  will  and  testament  or  codicu 
or  provision.  And  if  such  contestant  shall  be 
my  daughter,  then  I  give,  devise,  and  bequeath 
to  my  wife  all  the  property  which  in  and  by 
such  last  will  and  testament  and  the  codicils 
thereto  is  or  shall  be  given  to  my  executors  in 
trust  for  my  said  daughter's  benefit.  If  my 
wife  shall  be  such  contestant,  then  I  give,  de- 
vise, and  bequeath  to  my  executrix  and  execu- 
tors all  the  property  which  is  by  my  said  last  will 
and  testament  or  any  codicil  thereto  given  to 
my  wife,  in  trust  for  m^  daughter,  upon  the 
same  trusts  in  every  particular  ^s  are  specified 
in  the  second  article  of  this  codicil."  It  seems 
that  the  testator  contracted  a  second  marriage, 
and  the  wife  referred  to  in  the  provisions  of 
the  will,  and  who  took  the  residuary  estate, 
and  with  whom  he  Jived  up  to  the  time  of  his 
death,  is  the  wife  of  this  marriage. 

A  few  days  after  the  death  of  the  testator, 
his  will,  with  the  codicils,  were  presented  to 
the  surrogate  of  Erie  County  for  probate,  by 
the  plaintiffs,  and  a  citation  was  issued  and 
served  upon  the  daughter,  the  defendant  in 
this  action.  Upon  the  return  day  of  the  cita- 
tion the  surrogate,  of  his  own  motion,  appointed 
a  special  guardian  for  the  daughter  for  the  sole 
purpose  of  appearing  and  protecting  her  in- 
terest in  the  proceedings  to  prove  the  will. 
Subsequently,  and  after  consultation  with  the 
defendant  and  her  relatives  in  New  York, 
and  with  counsel  there,  acting  for  them,  the 
guardian  interposed  an  answer  before  the  sur- 
rogate, taking  issue  in  the  usual  form  with  the 
allegations  of  the  petition.  The  special  guard- 
ian also  retained  counsel,  and  under  the  direc 
tion  of  the  surrogate  the  proponents  of  the  will 
were  required  to  produce  many  witnesses  be- 
fore him  for  examination,  and  the  trial  con- 
tinued during  a  number  of  days.  It  was  con- 
tended in  behalf  of  the  special  guardian  that 
the  testator  did  not  possess  testamentary 
capacity;  and  various  witnesses,  including 
servants  of  the  deceased  and  also  experts,  were 
called  to  sustain  that  contention.  The  guard- 
ian, through  his  counsel,  requested  the  surro- 
gate to  refuse  probate  to  the  will.  In  the 
month  of  November,  1886,  the  surrogate  en- 
tered a  decree  admitting  the  will  to  probate, 
which  among  other  things,  contained  this 
clause:  "Pursuant  to  section  2628  of  the  Code 
of  Civil  Procedure,  it  is  hereby  stated  that  the 
probate  of  said  will  was  contested."  The 
daughter  herself  was  present  at  the  hearing, 
and  was  called  and  heard  as  a  witness  on  be- 
half of  the  special  guardian.  After  the  entry 
of  the  decree  admitting  the  will  to  probate,  the 
widow  executed,  acknowledged,  and  filed  with 
;  the  surrogate  a  paper,  under  seal,  which  recited 
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that  she  was  the  residuary  legatee  and  devisee 
of  her  late  husband's  will,  which  had  been  ad- 
mitted to  probate.  The  provision  of  the  decree 
■staling  that  it  was  contested,  and  of  the  will 
and  codicil  that  the  legacy,  in  case  of  such  con- 
test should  be  deemed  revoked,  were  referred  to. 
It  then  recited  that  she  was  desirous  that  all  the 
provisions  of  her  husband's  will,  respecting  his 
daughter,  should  be  observed,  providing  his  rei>- 
utation  and  capacity  be  not  further  questioned. 
It  then  stipulated  that  the  executors  (of  whom 
she  was  one)  shall  not  claim  in  any  way  that  the 
ri^ht  of  the  daughter  to  the  provisions  of  the 
will  for  her  benefit  had  been  forfeited;  that 
no  effect  should  be  given  to  the  clause  revoking 
the  legacy  in  case  of  a  contest  by  the  legatee, 
but  that  the  legacy  should  be  deemed  legal  and 
valid,  and  the  trust  in  favor  of  the  daughter 
executed.  The  consideration  for  this  agree- 
ment on  the  part  of  the  widow  was  stated  to 
be  the  omission  of  the  daughter  to  appeal  from 
the  decree  of  the  surrogate,  and  it  was  in  terms 
conditioned  that  no  such  appeal  should  be 
taken,  and  that  no  action  or  proceeding  of  any 
nature  should  be  brought  by  or  in  behalf  of  the 
daughter,  or  by  any  person  claiming  through 
■or  under  her,,  to  set  aside  the  probate,  or  ques- 
tion the  validity  of  the  will  or  the  testamentary 
•capacity  of  her  husband;  and  in  case  such  ap- 
I>eal,  action  or  proceeding  should  be  brought 
or  instituted,  then  the  stipulation  and  agree- 
ment should  be  void  an^  of  no  effect.  The 
special  guardian,  however,  appealed  from  the 
decree  of  the  surrogate  to  the  general  term, 
where  the  decree  was  affirmed. 

Two  of  the  executors  then  brought  this 
action  to  procure  the  judgment  of  the  court  as 
to  the  disposition  of  the  $100,000  which  the 
•daughter  was  to  take  by  the  provisions  of  the 
will.  The  widow  declining  to  become  a  party 
plaintiff,  was  made  a  defendant,  both  individ- 
ually and  as  executrix  and  trustee  under  the 
will.  The  daughter  is  the  only  other  defend- 
ant, and  no  other  question  is  raised  by  the 
pleadings.  The  complaint,  after  alleging  the 
making  of  the  will,  its  provisions,  the  death  of 
the  testator  and  the  proceedings  before  the  sur- 
rogate, stated  that  the  daughter  still  claimed 
the  legacy,  but  that  the  plaintiffs  were  advised 
that  by  reason  of  the  clause  above  quoted,  and 
the  contest,  the  provisions  of  the  clause  revok- 
ing the  gift  upon  certain  contingencies  became 
operative,  and  that  the  widow  was  entitled  to 
the  same.  The  relief  asked  was  that  the  court 
give  construction  to  the  clauses  of  the  will  touch- 
ing this  lei^cy,  and  the  fund  mentioned  therein, 
and  that  it  determine  the  conflicting  claims 
thereto,  and  define  the  richts  and  duties  of  the 
plaintiff  concerning  the  same.  The  special 
term  held  thai  the  contest  l^fore  the  surrogate, 
by  and  in  the  name  of  the  special  guardian, 
was  not  a  contest  by  the  daughter,  in  person  or 
by  another,  within  the  meaning  of  the  clause 
in  the  codicil  expressing  the  conditions  upon 
which  the  legacy  should  vest,  and  that  she  was 
entitled  to  the  bequest.  The  general  term  af- 
firmed the  judgment,  but  upon  the  ground 
that,  the  daughter  being  an  infant,  and  having 
merely  submitted  her  rights  to  the  court,  the 
revokmg  clause  was,  as  to  her,  an  attempt  to 
subvert  the  course  of  judicial  proceedings,  and 
to  deprive  the  court  of  the  right  and  duty  im- 
posed upon  it  by  law,  in  all  cases,  to  institute 
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of  its  own  motion  proper  proceedings  for  the 
protection  of  infants,  and  that  as  to  the 
daughter  the  condition  was  void  as  against 
public  policy,  it  held  that  the  contest  must 
be  deemed  to  have  been  made  by  the  daughter, 
although  the  actual  steps  were  taken  by  the 
guardian.  Bryant  v.  Thompson,  37  N.  Y.  S. 
R.431. 

The  widow  allowed  the  judgment  to  pass 
without  any  answer  or  other  opposition,  and 
the  only  parties  who  have  appealed  to  this 
court  are  the  two  executors  who  brought  the 
action.  The  argument  of  the  case  was  accom- 
panied by  a  motion  in  this  court  to  dismiss  the 
appeal.  The  question  is  therefore  raised 
whether  the  plaintiffs  have  such  a  standing  in 
the  case  as  enables  them  to  bring  the  appeal. 
The  plaintiffs  clearly  had  the  right  to  bring  this 
action  in  order  to  procure  a  judicial  determina- 
tion of  the  question  as  to  which  of  two  claim- 
ants was  entitled  to  the  fund,  and  also  to  obtain 
the  instructions  of  the  court  in  regard  to  their 
duties  under  the  will.  They  have  obtained 
these  instructions  and  this  determination  from 
the  highest  court  of  the  State  possessing  origi- 
nal and  general  jurisdiction.  There  were  two 
parties  who  had  a  pecuniary  interest  in  the  de- 
cision of  the  question  involved  in  the  case, — the 
daughter,  who  is  satisfied  with  the  result,  as  it 
is  in  her  favor,  and  the  widow,  who  does  not 
appeal.  The  judgment  rendered  in  the  court  to 
which  the  plaintiffs  resorted  in  the  fii*st  instance 
is  a  perfect  protection  to  them  in  the  disposi- 
tion of  the  fund  in  accordance  therewith,  and 
in  the  performance  of  every  duty  growing  out 
of  the  legacy  to  the  daughter  under  the  pro- 
visions of  the  will.  This  being  true,  what  in- 
terest have  the  plaintiffs  in  the  further  prosecu- 
tion of  the  action  ?  They  had  an  interest,  and  it 
was  their  duty,  to  procure  a  judicial  determina- 
tion of  the  questions  presented  by  the  facts 
alleged,  but  no  interest  or  duty  in  obtaining  a 
decision  according  to  some  view  of  the  law 
that  they  may  have  themselves  entertained,  or 
have  been  advised  by  counsel.  Appeals  are  not 
allowed  to  this  court  for  the  purpose  of  settling 
abstract  questions,  however  interesting  or  im- 
portant they  may  be  to  the  general  public  or 
to  the  legal  profession,  but  to  correct  errors  in- 
juriously affecting  the  rights  of  some  party  to 
the  litigation.  The  plaintiffs  are  not  concerned 
in  the  slightest  degree  in  any  legal  sense,  with  the 
question  whether  the  provision  for  the  daugh- 
ter be  held  for  her  or  deemed  revoked, under  the 
other  clause,  and  secured  to  the  widow.  The 
widow  is  not  here  complaining  of  the  result  in 
the  courts  below.  Had  she  waived  in  writing, 
or  in  any  other  way  binding  upon  her,  the 
conditions  of  her  stipulation  touching  the  con- 
test before  the  surrogate,  after  the  general  term 
had  passed  upon  the  question,  it  would  amount 
to  a  settlement  of  the  controversy  between  the 
only  parties  having  a  pecuniary  interest  in  it 
which  would  prevent  an  appeal.  Looking  at 
the  substance  of  things,  and  keeping  in  mind 
the  relations  which  these  two  beneficiaries  now 
hold  to  the  case,  we  cannot  see  that  the  present 
appeal  stands  on  grounds  any  different  from 
what  it  would  then.  The  widow,  after  the  ap- 
peal to  the  general  term  from  the  decree  of  the 
surrogate,  could  have  waived  the  conditions 
contained  in  her  stipulation  in  regard  to  the 
effect  of  an  appeal,  as  she  had  before  renounced 
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the  benefits  of  I  he  clause  revoking  the  legacy 
in  case  of  the  contest.  She  did  not,  it  is  true, 
waive  these  conditions  expressly,  but  she  failed 
when  naadea  party  to  this  action,  to  insist  upon 
them;  and  it  is  not  perceived  that  the  plaintiffs 
have  any  interest  in  insisting,  through  an  ap- 
peal to  this  court,  upon  a  point  which  the  real 
and  only  beneficiary  has  refused  to  raise  for 
herself.  The  widow,  as  already  observed,  con- 
ditionally renounced  the  benents  of  the  revok- 
ing clause  by  her  deed;  and  no  one,  we  think, 
should  be  permitted  to  urge  that  this  deed  has 
become  inoperative  by  reason  of  a  breach  of 
its  conditions  except  herself,  and  that  position 
she  is  not,  it  se^ems,  inclined  to  take. 

The  plaintiffs  are  not  seeking  any  benefit  for 
themselves  in  the  action.  They  have  simply 
asked  the  judgment  and  advice  of  the  court  in 
regard  to  the  disposition  of  property  belonging 
to  others,  which  is  in  their  care  and  keeping. 
The  court  has  given  the  judgment  and  advice 
prayed  for,  anci  the  real  beneficiaries  do  not 
complain.  Whether  the  plaintiffs  are  entitled 
to  be  heard  further  in  this  court  does  not  de- 
pend upon  any  inherent  right  which  the  plain- 
tiffs, as  suitors,  have,  but  upon  express  statu- 
tory permission.  State  v.  Kings  Cminty,  125 
N.  Y.312. 

The  right  of  a  party  to  have  all  disputes  in 
which  he  has  any  interest  determined  accord- 
ing to  judicial,  forms  in  a  court  possessing 
original  jurisdiction  is  absolute,  if  indeed  there 
are  any  such  rights,  in  a  strict  sense.  But, 
when  he  seeks  to  have  the  judgment  reviewed 
in  this  court,  he  must  be  able  to  point  to  some 
statute  giving  him  the  right  and  conferring  the 
jurisdiction.  "  The  only  statute  relied  upon  as 
securing  to  the  plaintiff  in  this  case  the  right 
to  appeal  is  section  1294  of  the  Code  of  Civil 
Procedure,  and  under  that  section  the  right  is 
limited  to  a  party  aggrieved.  In  this  case  the 
executors  and  trustees  under  a  will,  having 
asked  the  court  for  directions  in  regard  to  their 
duty  aud  for  a  judgment  as  to  which  of  two 
parlies  is  entitled  to  a  certain  bequest,  which 
directions  and  judgment  are  given  and  acqui- 
esced in  by  both  of  the  alleged  claimants  of 
the  fund,  the  plaintiffs  are  not  aggrieved,  with- 
in the  meaning  of  the  Statute,  by  the  judgment 
rendered.  The  question  decided  in  the  courts 
below  and  presented  by  the  record  is  undoubt- 
edly one  of  great  interest  and  importance,  and 
for  that  reason  should  not  be  passed  upon  by 
this  court  until  brought  here  by  some  party 


having  an  actual  and  practical,  as  distinguished 
from  a  mere  theoretical,  interest  in  the  coulro- 
versy.  Cases  can  be  and  are  cited  by  the 
learned  counsel  for  the  appellants  in  wh?ch 
this  court  has  entertained  appeals  by  executors 
and  trustees  under  wills  from  judgments  of 
this  character.  But  it  is  believed  that  they  aie 
cases  either  in  which  the  point  was  not  raised 
at  all,  or,  if  raised,  the  appeal  was  not  only  by 
the  trustees,  as  in  this  case,  but  by  the  bene- 
ficiaries, also,  so  that  a  motion  to  dismiss,  as 
now  before  us  in  this  case,  if  granted,  would 
not  dispose  of  the  case,  but  would  still  leave 
the  same  questions  to  be  determined  upon  the 
appeal  of  the  other  pai'ties.  If  in  this  case  the 
widow  had  contested  the  right  of  the  daughter 
to  receive  the  legacy,  and  claimed  it  for  herself^ 
under  the  clause  providing  for  revocation,  and 
had  appealed  to  this  court  to  maintain  that 
position,  and  the  appeal  was  before  us,  we 
would  not  then  regard  this  motion  as  of  much 
practical  importance.  This  was  the  situation 
when  the  court  was  asked  to  dismiss  the  appeal 
in  most  if  not  all  the  cases  of  a  similar  charac- 
ter to  which  our  attention  has  been  directed. 
An  appeal  to  this  court  does  not  lie  unless  the 
party  appealing  has  an  interest  in  the  contro- 
versy. PeopU  v.  Lawrence,  107  N.  Y.  607,  10 
Cent.  Rep.  720;  Hyatt  v.  Dusenbury,  106  N. 
Y.  668,  8  Cent.  Rep.  78. 

The  case  of  People  v.  Jones,  110  N.  Y.  509, 
is  not  contrary  to  thj'se  views.  In  that  CHse 
the  commissioners  of  the  landoflice,  represent- 
ing the  State,  made  a  grant  of  land  under 
water  to  an  individual.  Subsequently  the  de- 
termination of  the  commissioners  in  making 
the  grant  was  reversed  by  the  supreme  court 
on  certiorari,  and  the  commissioners  appealed 
to  thjs  court,  where  a  motion  to  dismiss  was 
denied.  The  order  apjiealed  from  in  that  cii-^e 
in  effect  nullified  the  grant  made  by  the  Slate 
and  the  commissioners,  as  public  officers  repre- 
senting the  State,  were  in  duty  bound  lodefead 
the  grant  against  the  effect*  of  an  errone  »us 
decision,  ancl  so  were  aggrieved. 

We  think  that  the  plaintiffs  have  no  interest 
in  the  question  presented  bv  the  record  in  this 
case,  and  that  the  appeal  shonld  he  dismm^d, 
with  costs  to  both  parties  payable  out  of  the 
estate. 

Earl,  Finch,  and  Peckham,  JJ.y  concur; 
Ru^er,  C/i,  </.,  and  Andrews  and  Gray, 

Ji/.,  dissent. 
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Re  Leonard  WRIGHT. 
(....Wyo ) 

A  law  chang^g^  the  mode  of  procedure 

from  indictment  to  ioiormation  in  cases  of 
offenses  already  committed,  is  not  ex  pwftfacto^ 
and  does  not  infringre  any  substantud  riifht  of  the 
offenders. 

tJune  11,  1891.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  obtain  the  release  of  petitioner  from  the 
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custody  of  the  sheriff  of  Laramie  County. 
JJenied. 

The  facts  are  stated  in  the  opinion. 

Mensrs.  Donzelmann  &  Van  Orsdel,  for 
petitioner: 

It  is  a  vested  right,  belonging  to  the  peti- 
tioner, to  have  his  case  presented  to  a  grand 
jury,  and  he  cannot  be  deprived  of  such  vested 
right  by  legislation  subsequent  to  the  date  of 
the  commission  of  the  alleged  crime. 

Bill  of  Rights,  $^  35,  Wyoming  Const,  art. 
1;  Kring  v.  Missouri,  107  U.  S.  221,  228-2S5. 
27  L.  ed.  506,  508-511;  McCarty  v.  State,  1 


1891. 


Re  WRKiHT. 
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Wash.  377;  Re  Dtirbon,  10  Mont.  147;  People 
T.  Tudale,  57  Cal.  104. 

A  petition  for  a  writ  of  habeas  corpus  is  the 
proper  remedy  and  mode  of  procedure*  when  it 
draws  in  question  the  jurisdiction  of  the  court 
under  whose  sentence  the  petitioner  is  deprived 
of  his  liberty. 

People  V.  Neilaon,  16  Hun,  214;  Re  Eldred,  46 
Wis.  580;  Ex  parte  Farnham,  3  Colo.  545. 

Mr.  Charles  N.  Potter,  Aity-Gen.,  for  the 
State. 

Groesbeck,  Ch.  «/.,  delivered  the  opinion 
of  the  court: 

This  is  a  hearing  upon  the  demurrer  to  the 
answer  and  return  of  A.  D.  Kelley,  sheriff  of 
Laramie  County,  to  the  petition  for  the  writ  of 
habeas  corpus,  and  to  the  writ.  It  is  admitted 
that  the  demurrer  raises  all  the  questions  in- 
volved, and  that  the  decision  upon  it  will  dis- 
poj^e  of  the  entire  case.  The  answer  and 
return  of  the  sheriff  show  that  the  petitioner, 
Leonard  Wright,  is  restrained  of  his  liberty  by 
the  said  sheriff  in  the  jail  of  said  Laramie 
County,  under  a  sentence  of  the  district  court 
of  said  county,  for  the  term  of  two  years  and 
six  months,  under  his  plea  of  guilty  of  an 
assault  with  an  attempt  to  commit  rape.  The 
defendant  was  informed  against  by  the  county 
and  prosecuting  attorney  of  said  county  for 
the  crime  of  rape,  under  the  provisions  of  the 
law  passed  by  the  first  Legislature  of  the  State 
of  Wyoming,  approved  January  10,  1891,  en- 
titled'** An  Act  to  Change  and  Regulate  the 
Grand  Jury  System  by  Reducing  the  Number 
of  Grand  Jurors,  Providing  that'a  Grand  Jury 
shall  be  Summoned  only  when  Ordered  by  the 
Court,  and  Providing  for  the  Prosecution  by 
Information,  and  the  Procedure  thereunder." 
Sess.  Laws  Wyo.  1890-91,  chap.  59,  p.  213. 

The  offense  is  charged  in  the  information  as 
having  occurred  on  the  16th  day  of  December. 
A.  D.  1890,  nearly  a  month  before  the  Act 
took  effect;  and  the  counsel  for  the  petitioner 
claim  that  the  petitioner,  notwithstanding  his 
pica  of  guilty,  should  be  proceeded  against 
hy  indictment  instead  of  by  information,  as, 
prior  to  the  passage  of  the  Act  above  named, 
he  could  only  have  been  accused  by  indict- 
ment. It  is  urged  that  the  petitioner  is  held 
without  due  process  of  law,  and  that  the  law 
applying  to  the  prosecution  of  offenses  com- 
mitted prior  to  its  enactment  is  an  ejr  post  facto 
law,  and  in  violation  of  section  35  of  the  Dec- 
laration of  Rights  (Const.  Wyo.  art.  1),  which 
states  that  "  no  <v  post  fa^to  law,  nor  any  law 
impairing  the  obligation  of  contracts,  shall  ever 
be  made."  The  constitutional  authority  for 
the  enactment  of  the  Statute  is  found  in  said 
article,  and  reads  as  follows:  **Sec.  9.  The 
right  of  trial  by  jury  shall  remain  inviolate  in 
criminal  cases,  but  a  jury  in  civil  cases  in  all 
courts,  or  in  criminal  cases  in  courts  not  of 
record,  may  consist  of  less  than  twelve  men, 
as  may  be  prescribed  by  law.  Hereafter  a 
grand  jury  may  consist  of  twelve  men,  any 
nine  of  whom  concurring  may  find  an  indict- 
ment, but  the  Legislature  may  change,  regu- 
late, or  abolish  the  grand  jury  system."  **Sec. 
18.  Until  otherwise  provided  by  law,  no  per- 
son shall,  for  a  felony,  be  proceeded  against 
criminally,  otherwise  than  bv  an  indictmonl. 
except  in  cases  arising  in  the  land  or  naval 
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forces,  or  in  the  militia,  when  in  actual  service 
in  time  of  war  or  public  danger." 

The  Act  providing  for  prosecutions  by  in- 
formations, and  under  which  the  petitioner  was 
accused,  provides,  among  other  things,  that  all 
crimes,  misdemeanors,  and  offenses  may  be 
prosecuted  in*  the  court  having  jurisdiction 
thereof,  either  by  indictment,  as  "hereinafter 
provided,"  or  by  information.  It  further  pro- 
vides that  **  no"  grand  jury  shall  hereafter  be 
summoned  or  required  to  attend  at  the  sittings 
of  any  district  court  in  this  State,  unless  the 
same  shall  be  ordered  by  a  district  court,  or  by 
the  judge  thereof,  in  the  vacation  or  recess  of  ^ 
said  court,  and  the  grand  jury  shall  consist  of ' 
twelve  men,  nine  of  whom  must  concur  in  the 
finding  of  an  indictment."  The  Act  was  un- 
doubtedly intended  to  apply  to  prosecutions  of 
all  offenses  committed  prior  to  the  passage  of 
the  Act  as  well  as  to  those  committed  there- 
after. There  is  no  repeal  of  existing  laws,  nor 
any  saving  clause  providing  that  offenses  com- 
mitted prior  to  the  passage  of  the  Act  shall  be 
inquired  of,  prosecuted,  and  punished  under 
laws  existing  at  the  time  of  the^passage  of  the 
Act.  It  seems  that  the  Legislature  had  deter- 
mined to  dispense  with  grand  juries  after  the 
Act  took  effect,  except  when  called  by  the 
court  or  judge  thereof,  following  verv  closely 
the  law  of  Michigan  in  this  respect.  I'he  gen- 
,  eral  right  to  substitute  prosecutions  by  infor- 
I  mation  in  place  of  prosecutions  by  indictment 
is  conceded,  in  view  of  the  constitutional  pro- 
visions in  this  State,  and  it  is  not  claimed  that 
this  infringes  any  right  of  a  defendant.  In- 
deed, this  has  been  so  frequently  settled  that  it 
is  unnecessary  to  cite  any  authorities,  but  we 
cite  a.  few,  which  have  come  immediately 
under  our  observation.  Hurtado  v.  Califor- 
nia, 110  U.  S.  516,  28  L.  ed.  232;  Re  lA)wrie,  8 
Coio.  499;  State  v.  Barnett,  3  Kan.  250;  Row- 
an V.  State,  30  Wis.  129. 

These  cases  dispose  also  of  the  question  as  to 
whether  or  not  a  proceeding  by  information  is 
due  process  of  law,  and  we  do  not  consider  it 
necessary  to  dwell  longer  on  this  point.  We 
reach  the  vital  question,  which  it  is  practically 
admitted  is  the  only  one  before  us,  whether  oV 
not  the  petitioner  has  a  right  to  complain  now, 
after  his  plea  of  guilty  has  been  entered,  that 
he  was  not  indicted  by  a  grand  jury.  Not- 
withstanding the  somewhat  singular  case  pre-, 
sented  to  us,  of  a  defendant,  represented  in 
every  stage  of  the  case  by  eminent  counsel, 
waiting  until  he  has  withdrawn  his  plea  of  not 
guilty,  after  he  has  interposed  his  plea  of 
guilty,  after  he  has  had  ample  time  to  raise  all 
objections  to  the  validity  of  the  proceedings, 
now  asking  this  court  to  release  him  from  im- 
prisonment under  what  he  claims  is  a  void 
sentence,  we  shall  proceed  to  determine  the 
question  whether  or  not  the  District  Court  for 
Laramie  County  acquired  jurisdiction  of  the 
case  by  the  information  filed  therein,  or 
whether  the  petitioner  had  a  right  to  be  in- 
dicted by  the  grand  jury  of  said  county.. 

The  rules  laid  down  for  the  determination  of 
the  question  as  to  whether  or  not  a  law  is  er 
post  facto  are  found  in  the  case  of  Calder  v. 
Bull\  3  U.  S.  3  Dall.  386,  1  L.  ed.  648,  and 
have  been  very  generally  adopted  by  the  courts 
of  this  country.  They  define  the  following 
laws  as  ex  post  facto:    (i)  every  law  that  makes 
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an  action  done  before  the  passing  of  the  law, 
and  which  was  innocent  when  done,  criminal, 
and  punishes  such  action;  (2)  every  law  that 
aggravates  a  crime  or  makes  it  greater  than 
when  it  was  committed;  (3)  eveiy  law  that 
changes  the  punishment,  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime 
when  committed;  (4)  every  law  that  alters  the 
legal  rules  of  evidence,  and  receives  less  or 
different  testimonjr  than  the  law  required  at  the 
time  of  the  commission  of  the  offense,  in  order 
to  convict  the  offender.  Mr.  Justice  Chase, 
who  delivered  the  opinion  of  the  court,  says: 
"But  I  do  not  consider  any  law  ex  poet  facto, 
,  within  the  prohibition,  that  mollifies  the  rigor 
of  the  criminal  law;  but'onJy  those  that  create 
or  aggravate  the  crime,  or  increase  the  punish- 
ment, or  change  the  rules  of  evidence  for  the 
purpose  of  conviction."  Tested  by  these  plain 
rules,  there  would  be  little  difficulty  in  deter- 
mining the  question  before  us;  but  the  courts 
have  not  contented  themselves  with  this  clear 
definition;  and  so  it  was  held  by  Mr.  Justice 
Washington,  in  his  charge  to  the  jury  in  a 
United  States  circuit  court,  that  "an  ea;  past 
facto  law  is  one  which  in  its  operation  makes 
that  criminal  which  was  not  so  at  the  time 
when  the  acUon  was  performed;  or  which  in- 
creases the  punishment;  or,  in  short,  which,  in 
relation  to  the  offense  or  its  conseauences,  alters 
the  situation  of  a  party  to  bis  disadvantage." 
United  States  v.  Hall,  2  Wash.  C.  C.  866. 

In  the  case  of  Kringy,  Missouri,l(yi  U.  8.  221, 
27  L.  ed.  506,  this  last  definition  was  quoted 
with  the  evident  approval  of  the  learned  justice 
delivering  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  that  case,  with  a  statement 
that  the  case  was  carried  to  the  supreme  court 
and  the  judgment  affirmed,  as  reported  in 
FUteher  v.  Peck,  10  U.  8.  6  Cranch,  87,  8  L, 
ed.  162;  but  a  careful  investigation  of  the 
opinion  in  the  case  last  cited  will  show  that  the 
char^  of  Mr,  Justice  Washington  was  not 
considered,  or  even  touched  upon,  in  the  opin- 
ion of  the  court.  It  will  be  seen  that  the 
familiar  definition  of  Blackstone  found  in  his 
Commentaries  (vol.  1,  p.  46)  has  been  much 
enlarged  by  modern  decisions. 

Blackstone  thus  defines  the  meaning  of  an 
**ex  post  facto  l&w:"  "When,  after  an  action, 
indifferent  in  itself,  is  committed,  the  Legisla- 
ture then,  for  the  first  time,  declares  it  to  have 
been  a  crime,  and  infiicts  a  punishment  upon 
the  person  who  has  committed  it."  Ju^ge 
Cooley,  in  his  work  on  Constitutional  Limita- 
tions (5th  ed.  p.  829),  says:  "  But,  so  far  as 
mere  modes  of  procedure  are  concerned,  a 
party  has  no  more  right  in  a  criminal  than  in  a 
civil  action  to  insist  that  his  case  shall  be  dis- 
posed of  under  the  law  in  force  when  the  act  to 
be  investigated  is  charged  to  have  taken  place. 
Remedies  must  alwavs  be  under  the  control  of 
the  Legislature,  and  it  would  create  endless 
confusion  in  legal  proceedings  if  every  case  was 
to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts 
in  existence  when  its  facts  arose.  The  Legis- 
lature may  abolish  courts  and  create  new  ones, 
and  it  may  prescribe  altogether  different  modes 
of  procedure  in  its  discretion,  tbouerh  it  cannot 
lawfully,  we  think,  in  so  doing,  dispense  with 
any  of  those  substantial  protections  with  which 
the  existing  law  surrounds  the  person  accused 
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of   crime.     Statutes   giving  the   government 
additional  challenges,  and  others  which  au- 
thorized the  amendment  of  indictments,  have 
been  sustained,  and  applied  to  past  transac- 
tions, as  doubtless  would  be  any  similar  Stat- 
ute, calculated  merely  to  improve  the  remedy, 
and  in  its  operation 'working  no  injustice  \o* 
the  defendant,  and  depriving  him  of  no  sub- 
stantial right."    This  definition  was  accepted! 
as  most  satisfactory  in  the  case  of  Robinson  v. 
State,  84  Ind.  452,  where  a  statute,  providing 
that,  "in  all  questions  affecting  the  credibility 
of  a  witness,  his  general  moral  character  may 
be  given  in  evidence,"  was  held  not  to  be  an 
ex  post  facto   law.     The  court  says:     "The 
Statute  is  general,  and  applies  to  the  trial  of 
all  criminal  cases.    It  furnishes  merely  a  role 
of  practice  applicable  alike  to  trials  for  offenses- 
committed  before  and  after  its  passage.     It 
does  not  come  within  the  constitutional! nhibi- 
tion  of  an  ex  post  facto  law."     Vide  Ex  parte 
Bet/iurum,  66  Mo.  545.    The  celebrated  case 
of  Kring  v.  Missouri,  supra,  was  a  step  further 
in  the  direction  of  enlarging  the  meaning  and 
definition  of  an  ex  post  facto  law.     Kring  had 
pleaded  guilty  to  murder  in  the  second  degree, 
and  his  conviction  of  this  crime,  under  the 
law  of  Missouri  in  force  at  the  time  of  the 
commission  of  the  crime,  was  an  acquittal  of 
the  crime  of  murder  in  the  first  degree.     The 
Constitution  of   Missouri  had  befen  changed 
after  the  commission  of  the  crime  in  such  man- 
ner as  to  abrogate  this  provision .    The  Supreme 
Court  of  the  United  States,  by  a  bare  majority 
of  the  justices,  held  this  constitutional  pro- 
vision to  be  an  AV  post  facto  law,  and  that  it 
could  not  apply  to  offenses  committed  prior  to 
the  taking   effect  thereof.     Counsel  for  the 
petitioner  urge  with  great  force  the  following 
language  of  Mr.  Justice  Miller,  who  delivered 
the  opinion  of  the  court,  as  a  new  definition  of 
an  ex  post  facto  law :    '  'Can  the  law  with  regard 
to  bail,  to  indictments,  to  grand  juries,  to  the  trial 
jury,  all  be  changed  to  the  disadvantage  of 
the   prisoner    by  state    legislation    after   the 
offense  was  committed,   and  such  legislation 
not  be  held  to  be  ex  post  facto  because  ft  relates 
to  procedure,as  it  does.according to  Mr.  Bishop? 
And  can  any  substantial  right  which  the  law 
gave  the  defendant,  at  the  time  to  which  his 
guilt  relates,  be  taken  away  from  him  by  ex 
post  facto  legislation,  because,  in  the  use  of  a 
modem  phrase,  it  is  called  a  law  of  prooeduref 
We  think  it  cannot."    The  learned  justice  who 
delivered  this  opinion  did  not  seem  to  be  satis- 
fied with  the  definition,  as  he  restates  the  defi- 
nition in  the  case  of  Re  Medley,  134  U.  8.  160, 
83  L.  ed.  835,  as  follows:     "The  term  *«r  port 
facto  law,*  as  found  in  the  provision  of  the 
Constitution  of  the  United  States,  to  wit,  that 
'no  State  shall  pass  any  bill  of  attainder,  tx 
post  facto  law,  or  law  impairing  the  obligation 
of  contracts,'  has  been  held  to  apply  to  crimi- 
nal laws  alone,  and  has  been  often  the  subject 
of  construction  in  this  court.    Without  malang 
extracts  from  these  decisions,  it  may  be  said 
that  any  law  which  was  passed  after  the  com- 
mission of  the  offense  for  which  the  party  is 
being  tried  is  an  ex  post  facto  law  when  it  in- 
flicts a  greater  punishment  than  the  law  an- 
nexed to  the  crime  at  the  time  it  was  committed 
{Colder  v.  Bull,  8  U.  S.  8  Dall.  886,  390,  1  L. 
ed.  648,  660;  KHng  v.  Missouri,  107  U.  8.  221, 
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27  L.  ed.  606;  FUtdier  v.  Peck,  10  U.  S.  6 
Cranch,  b7,  3  L.  ed.  162),  or  which  alters  the 
sitaatioo  of  the  accused  to  his  disadvantage; 
and  that  no  one  can  be  criminally  punished  in 
this  country,  except  according  to  a  Jaw  pre- 
scribed for  his  government  by  the  sovereign 
authority  before  the  imputed  offense  was  com- 
mitted, or  by  some  law  passed  afterwards,  by 
which  the  punishment  is  not  increased." 

This  is  a  material  change  in  the  definition 
given  in  the  case  of  Kring  v.  Missouri,  and  it 
now  remains  to  be  seen  whether  or  not  the  sit- 
uation of  the  accused  has  been  altered  to  his 
disadvantage.  We  do  not  see  that  it  has.  How 
does  the  change  in  the  accusing  tribunal  take 
away  any  substantial  rights  of  the  accused? 
He  admits  himself,  by  his  solemn  plea  of  guilty, 
to  be  riffhtfullv  accused  of  a  grade  of  the  of- 
fense with  which  he  is  charg^,  and  this  pre- 
sumably by  the  advice  of  his  counsel,  after  d]iie 
time  has  been  given  to  him  to  plead,  and  after 
he  has  deliberately  withdrawn  his  plea  of  not 
guilty.  Should  he  now  be  heard  to  complain 
that  a  grand  jury  of  sixteen  men,  as  required 
by  the  law  in  force  at  the  time  of  the  commis- 
sion of  the  offense,  might  not  have  indicted 
him?  He  admits  his  guilt,  and  after  conviction 
and  sentence  says  that  he  was  not  properly  ac- 
cused. This  is  a  travesty  upon  justice,  and 
illustrates  the  absurdity  of  the  proposition  laid 
down  by  some  of  the  courts.  It  has,  however, 
been  recently  held  by  the  Supreme  Court  of 
Montana,  in  the  case  of  State  v.  Ah  Jim, 9  Mont. 
167,  that  the  constitutional  provision  there  re- 
ducing the  number  of  grand  jurors  from  sixteen 
to  seven,  five  of  whom  must  concur  in  the  find- 
ing of  an  indictment,  is  self-executing;  and  the 
court  quotes  with  approval  the  following  cases 
to  show  that  such  provisions  apply  to  offenses 
committed  before  the  passage  of  a  law,  and  are 
not  ex  post  facto  in  their  nature  or  effect :  Cooley , 
Const.  Lim.  272,  381,  382;  PeopU  v.  Mortimer, 
46  Cal.  114;  Bishop.  Stat.  Crimes,  §§  178,  180. 

In  the  California  case  (People  v.  Mortimer, 
supra),  it  was  hPld  that  ''it.  is  not  an  uncom- 
mon practice  to  change  the  number  of  grand 
jurors  required  to  investigate  criminal  charges, 
but  we  have  never  heard  the  right  of  the  Leg- 
islature to  make  such  changes  questioned; 
neither  has  it  ever  been  claimed  that  the  charge 
must  be  investigated  by  the  precise  number  of 
grand  jurors  of  which  that  body  was  composed 
at  the  time  the  act  was  committed; "  and  the 
Missouri  case  was  noticed  in  this  opinion  of 
the  Montana  court.  So,  then,  it  was  held  that 
the  reduction  in  the  number  of  the  accusing 
body  did  not  invade  any  substantial  right  of 
the  defendant.  If  the  broad  definition  of  Mr. 
Jtistiee  MiDer  in  the  Krim  Case,  apparently 
modified  in  the  case  of  Be  Medley,  supra,  was 
followed,  it  would  seem  that  such  a  change  in 
the  number  of  the  grand  jury  might  be  the  loss 
of  a  substantial  right  to  the  accused.  If  the 
defendant  has  an  unalterable  right  to  be  ac- 
cused by  indictment,  it  would  seem  that  he  has 
a  right  to  be  presented  by  twelve  men  out  of 
sixteen,  if  such  law  existed  at  the  time  of  the 
commission  of  the  offense;  and  that  if  a  reduc- 
tion in  the  number  of  the  grand  jur}'  is  not  a 
change  in  his  substantial  rights,  to  his  disad- 
vantage, the  abolition  of  the  accusing  body  it- 
self would  not  be.  He  has  been  presented  by 
a  sworn  ofiicer,  and,  under  our  law,  an  official 
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under  bond,  and  the  information  must  have 
been  sworn  to,  as  the  law  requires  it.  It  was 
held  in  the  case  of  Marion  v.  State,  20  Neb. 
283,  that  although  a  law  in  force  at  the  time  of 
the  commission  of  an  offense  (murder)  provided 
that  juries  should  be  the  judges  of  the  law,  and 
was  repealed  before  the  trial,  it  was  competent 
to  make  the  judge,  instead  of  the  jury,  judge 
of  the  law  of  the  case  as  the  Legislature  could 
make  such  a  change,  and  that  such  a  law  was 
not  ex  post  facto.  The  court  adhered  to  its 
definition  of  an  **ex  post  facto  law"  made  in  the 
case  of  Marion  v.  State,  16  Neb.  849,  which  is 
nearly  in  line  with  the  definitions  given  hereto- 
fore, and  says:  ''The  procedure  only  has  been 
changed.  The  degree  of  punishment,  the  char- 
acter of  the  offense,  and  the  rules  of  evidence 
remain  as  under  the  former  law.  It  may  be 
observed  that  the  only  change  in  the  law  is  to 
provide  another  tribunal  to  pass  upon  the  law 
of  the  case.  Prior  to  the  change,  if  the  words 
in  the  former  Code  are  to  be  taken  at  their  full 
meaning  and  import,  the  jury  were  the  judges 
as  to  the  law  of  the  case  on  trial.  After  the 
change,  the  court  sits  in  that  capacity,  and  is 
the  judge  of  the  law.  No  vested  right  of  the 
plaintiff  in  error  is  affected.  A  new  tribunal 
may  be  erected,  or  a  new  jurisdiction  given  to 
try  him.  and  no  right  is  abridged."  Com.  v. 
PhiUips,!!  Pick.  28. 

Now,  certainly,  here  was  a  change  in  the 
powers  of  the  tnal  jury.  They  were  stripped 
of  the  right  to  act  as  judges  of  the  law,  and 
the  court  was  clothed  with  that  power,  and  yet 
this  was  held  to  be  no  infraction  of  the  rights 
of  the  defendant.  In  the  case  of  People  v.  Tis- 
dale,  57  Cal.  104,  a  case  upon  which  the  coun- 
sel for  the  petitioner  greatly  rely,  and  which 
they  state  to  be  the  only  case  directly  in  point, 
found  after  the  utmost  diligence,  the  court 
said:  "The  real  and  only  question  is  whether 
an  information  presented  after  the  repeal  of  a 
law,  which  required  that  a  person  who  violated 
it  should  be  proceeded  against  by  indictment, 
can  be  sustained  for  an  offense  committed  be- 
fore the  repeal."  That  court  held  that  the  law 
was  not  intended  to  be  retrospective,  like  ours. 
It  also  held  that  a  consdtutional  guaranty  such 
as  existed  at  the  time  the  respondents  were 
charged  with  the  violation  of  a  Statute  could 
not  TO  taken  away  by  any  Act  of  the  Legisla- 
ture. This  seems  to  be  the  view  taken  by  the 
Supreme  Court  of  Washington,  in  the  case  of 
McCarty  v.  State,  1  Wash.  377.  In  this  case  the 
offense  occurred  before  the  admission  of  the 
Stale  into  the  Union,  and  the  court  there  held 
that  the  guaranty  of  the  Constitution  of  the 
United  States  was  in  force  at  the  time  of  the 
commission  of  the  offense,  and  could  not  be  tak- 
en away,  and  that  the  defendant  was  entitled  to 
be  presented  by  a  grand  jury.  This  was  held 
evidently  with  much  hesitation,  as  the  court  an- 
nounces on  the  petition  for  a  rehearing  that  in 
view  of  the  public  importance  of  the  question, 
and  in  view  of  the  fact  that  the  case  was  submit- 
ted without  oral  argument  on  the  part  of  the 
State,  it  would  not  be  bound  by  the  opinion  ren- 
dered on  the  constitutional  questions  involved. 
The  situation  of  the  petitioner  here  is  different. 
The  Constitution  of  Wyoming  was  in  force  five 
months  before  the  offense  was  committed,  and 
the  only  constitutional  guaranty  which  was 
i  given  to  the  defendant,  except  as  to  the  passage 
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of  an  expost  facto  law,  was  that,  '•until  other- 
-wise  provided  by  law,  no  person  shall  for  a 
felony  be  proceeded  against  criminally,  other- 
wise than  by  indictment,  except,' etc.'  It  has 
been  otherwise  provided  bv  law,  and  the  de- 
fendant has  not  been  deprived  of  any  consti- 
tutional guaranty.  The  framers  of  our  Con- 
stitution did  not  mean  to  follow  the  language 
of  the  Federal  Constitution  that  "no  person 
shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  pub- 
lic danger."  The  intention  appears  plainly  in 
our  Constitution  that  there  should  be  no  consti- 
tutional guaranty  of  a  presentment  or  indict- 
ment of  a  grand  jury,  and  that  nothing  should 
impede  the  right  of  the  Legislature  to  change, 
regulate,  or  abolish  the  grand  jury  system. 

VVe  cannot  refrain  from  alluding  to  one  pro- 
vision of  the  law  before  us.  It  is  provided  in 
Kansas  and  in  Michigan,  by  statute,  that  no 
information  shall  be  tiled  until  a  preliminary 
examination  has  been  had,  unless  such  exami- 
nation be  waived,  except  in  cases  of  fugitives 
from  justice.  This  safe  rule  was  enlarged  so 
that  a  prosecuting  attorney  may  file  an  infor- 
mation when  he  is  satisfied  that  a  crime  has 
been  committed.  This  is  a  dangerous  power 
to  h)dge  in  the  hands  of  a  prose<;uting  olficer, 
for  he  may  keep  a  prisoner,  unable  to  give  bail, 
in  durance,  without  a  preliminary  examination, 
until  the  next  term  of  court,  which  may  be 
mor^ths  ahead.  The  law  makes  provision  for 
preliminary  exan\inations,  and  the  accused 
ought  to  have  this  hearing,  or  an  opportunity 
for  it,  where  he  can  introduce  witnesses  in  his 
behalf,— a  privilege  not  accorded  to  him  before 
a  grand  jury,  one  of  the  strong  arguments  for 
dispensing  with  that  exparte  tribunal.  We  do 
not  now  mtimate  how  we  would  decide  this 
matter  if  properly  before  us,  but  we  deem  it 
proper  to  call  attention  to  it,  so  that  under  the 
iiiew  practice  there  may  be  no  excuse  for  follow- 
ing a  dangerous  method  of  procedure.  We 
are  forcibly  impressed  with  one  fact  that  crops 
out  in  the  examination  of  this  question.  In  the 
States  of  Michigan,  Kansas,  and  Wisconsin, 
the  ordinary  method  of  accusation  in  criminal 
cascM  is  by  information,  and  has  been  for  years. 
In  Kansas  and  Michigan,  and  probably  in  Wis- 
consin, no  provision  was  made  as  to  olTenses 
committed  prior  to  the  passage  of  the  law  pro- 


j  viding  for  prosecutions  by  means  of  informa- 
tion, and  yet  not  a  single  case  has  been  found 
where  the  question  raised  here  has  been  pre- 
sented to  the  court  of  last  resort  in  any  of  these 
States,  although  such  cases  must  have  arisen. 
It  is  a  stronsT  presumption  that  such  prosecu 
tions  as  to  past  offenses  were  universally  con- 
ceded to  be  legal,  although  the  Constitutions  of 
these  States  surely  contain  the  familiar  provis- 
ion that  "no  ex  post  facto  law  shall  ever  be 
passed."  Even  if  such  a  clause  does  not  ap- 
pear there,  it  is  in  the  Federal  Constitution, 
and  this  is  as  much  an  inhibition  upon  the 
Legislature  of  the  States  as  if  it  had  been  in- 
corporated in  the  State  Constitution.  ExjMrte 
Beiliuntm,  66  Mo.  545.  We  do  not  favor  the 
practice  of  looking  into  the  constitutionality  of 
a  statute  in  habeas  corpus  proceediqgs.  In  the 
States  of  Michigan,  Missouri,  Nebraska,  Texas. 
and  Iowa,  in  habeas  corpus,  the  courts  will 
not  look  beyond  the  judgment  and  re-examine 
the  charges' on  which  it  was  rendered,  or  pro 
nounce  the  judgment  an  absolute  nullity,  on 
the  ground  that  the  constitutionality  of  the 
Statute  under  which  the  conviction  took  place, 
or.  upon  which  the  indictment  was  based,  is 
controverted.  That  question,  it  is  said,  must 
be  tested  on  appeal,  writ  of  error,  or  trial  in 
the  appropriate  court.  Church,  Habeas  Cor- 
pus, ^  370,  and  the  cases  there  cited .  But  the 
Supreme  Court  of  the  United  States  in  Exparte 
Siebold,  100  U.  S.  371,  25  L.  ed.  717,  has  esiab 
lished  a  different  doctrine:  and  this  seems  now 
to  be  the  rule  in  habeas  corpus,  as  the  learned 
author  of  the  work  above  cited  states:  "But 
we  apprehend  the  true  rule  to  be  that  when  a 
prisoner  alleges  that  the  law  under  which  he 
was  convicted  and  sentenced  is  unconstitution- 
al, or  has  l>een .  repealed  before  the  trial  and 
judgment,  he  may  have  these  matters  pasj^ed 
upon  by  the  highest  judicial  tribunals,  whether 
the  attack  upon  the  judgment  be  collateral,  as 
by  habeas  corpus,  or  direct,  as  by  appeal  or 
writ  of  error."    (Miurch,  Habeas  Corpus,  g  870. 

We  do  not  see  that  the  law  of  this  State  pro- 
viding for  prosecutions  by  information  is  ex 
p>.Ht  facto  in  its  nature,  nor  that  it  has  infringed 
any  of  the  substantial  rights  of  the  petiiioner, 
nor  that  he  has  lost  any  cdn&litutional  guaranty: 
and,  entertaining  these  views,  tJie  demurrer  to 
the  ansirer  and  to  the  return  oj  the  sheriff  mutt 
be  overruled,  and  the  petitioner  remanded  to  tke 
custmly  of  the  sheriff  of  Laramie  County. 

Conaway  and  Merrell,  JJ.,  concur. 
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The  illee^al  purpose  of  a  person  firom 
whom  money  is  obtained  by  fitlse  pre- 


(Ootober  5. 18W,) 


APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  petit ionei'^s  release  from  the  Las 
Animas  County  jail  to  which  he  had  been  com 
mitted  in  default  of  bail  for  his  appearance  to 


is  no  dofcnse  to  an  indictment  asrainst   answer  the  charge  of  obtaining  money  by  false 
the  pereon  thus  obtaining  it.  '  pretenses.     Petitioner  remanded. 


NOTB.— As  stated  in  the  opinion,  delivered  in  the 
principal  case,  the  authorities  bearing  upon  the 
question  in  vol  ved  cannot  be  reconciled.  It  is  perti- 
nent to  remark  that  Mr.  Bi0hop*8  ^-iews  are  repu- 
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diated  by  the  Wisconsin  Supreme  Court  in  the 
course  or  a  singularly  exhaustive  opinion,  in  which 
the  few  oases  dlscuaslDg  the  subject  are  carefully 
i-eviewed.    The  conclusion  reached  is  in  the  fol- 
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Statement  by  Hayt,  J.: 

In  June,  1891,  petitioner  was  examined  be- 
fore a  justice  of  the  peace  in  and  for  Las  Ani- 
mus County  under  four  separate  and  distinct 
charges  of  obtaining  money  under  false  pre- 
tenses. As  a  result  of  such  examinations  he 
was  required  in  each  case  to  give  bond  for  his 
appearance  at  the  next  succeeding  term  of  the 
district  court  to  be  held  in  Las  Animas  County 
to  answer  such  charges,  or,  upon  a  failure  so 
to  do,  to  be  committed  to  the  common  jail  of 
the  "county  to  await  the  action  of  the  grand 
jury.  The  petitioner  failing  to  furnish  bond, 
warrants  of  commitment  were  issued,  upon 
which  he  was  incarcerated  in  the  county  jail. 
Thereupon  he  made  application  to  the  honor- 
able J.  C.  Gunter,  judge  of  the  Third  Judicial 
District,  to  be  discharged  upon  a  writ  of  habeas 
corpus.  After  a  full  hearing  upon  such  appli- 
cation the  prisoner  was  remanded  to  custody. 
It  appeared,  however,  from  the  complaint,  as 
well  as  by  the  evidence,  that  the  money  which 
he  had  obtained  by  the  alleged  false  pretenses 
-was  paid  in  each  mstance  by  the  prosecuting 
witnesses,  respectively,  in  the  furtherance  oi 
an  illegal  purpose  to  obtain  by  fraud  valuable 
coal  lands  from  the  United  States.  The  appli- 
cation is  now  renewed  in  this  court. 

Messrs.  Dixon  &  Dixon  for  petitioner. 
Mr,  H.  B.  Babb,  with  Mr.  J.  H.  Maupin, 

Atty-Qen.,  contra: 

The  statute  says:  "If  any  person  or  persons 
flhall  knowingly  and  designedly,  by  any  false 
pretense  or  pretenses,  obtain  from  any  other 
person  or  persons,  any  chose  in  action,  money, 

foods,  wares,  chattels,  effects,  or  other  valua- 
le  thing  whatsoever,  with  intent  to  cheat  or 
defraud  any  such  person  or  persons  of  the  same, 
every  person  so  offending  shall  be  deemed  a 
cheat,  and  upon  conviction  shall  be  fined,"  etc. 

Sess.  Laws  1889,  p.  111. 

In  statutory  construction  words  must  be 
given  their  most  usual  signification  and  plain- 
est meaning. 

Sutherland,  Stat.  Const.  §§  237,  288,  and 
cases  cited. 

The  authorities  are  in  hopeless  conflict,  the 
courts  of  New  York  and  Wisconsin  holding 
that  the  law  was  not  intended  to  protect  any 
person  who  is  particeps  criminis  with  the  ac- 
cused, and  the  courts  of  Pennsylvania  and 
Massachusetts  holding  that  such  a  defense  can 
not  be  sustained. 

See  McCord  v.  People,  46  N.  Y.  470;  People 
V.  Stetson,  4  Barb.  157;  State  v.  Crowley,  41 
Wis.  271,  22  Am.  Rep.  720;  and  contra.  Com. 
V.  Henry,  22  Pa.  258;  Com.  v.  Morrill,  8  Cush. 
571. 

The  New  York  cases  are  based  upon  the 
proposition  that  "neither  the  law  nor  public 
policy  designs  the  protection  of  rogues  in  their 
dealings  with  each  other,  or  to  insure  fair  deal- 
ing and  truthfulness,  as  between  each  other, 
m  their  dishonest  practices." 


But  criminal  suits  are  designed  for  the  pun- 
ishment of  offenses  against  public  ri^ht.  and 
are  conducted  in  the  name  of  the  State  or 
crown. 

Wharton,  Cr.  L.  §  1;  Bishop,  Cr.  L.  §  32, 
and  citations;  Cooley,  Torts,  1st  ed.  p.  6;  Rector 
V.  State,  6  Ark.  187;  People  v.  Ontario  County 
Suprs.  4  Denio,  260.  See  also  dissenting  opin- 
ion of  Peckam,  J.,  in  McGord  v.  People,  supra. 

The  authorities  relied  upon  by  petitioners 
proceed  on  the  theory  that  the  injured  party, 
and  not  the  public,  is  concerned  with  the  pun- 
ishment of  offenders,  in  accordance  with  some 
of  the  preamble  of  the  Act  of  30  Geo.  II ,  chap. 
24,  from  which  the  Statutes  are  supposed  to 
have  been  copied. 

People  V.  Clough,  17  Wend.  351. 

That  theory  may  be  correct  in  England,  but 
in  America  the  prosecution  is  instituted  and 
conducted  by  an  ofllcer  of  the  State,  and  in 
theory  the  injureii  party  has  no  more  interest 
in  the  punishment  of  the  offense  than  any  other 
citizen. 

Cooley,  Torts,  1st  ed.  p.  87,  and  authorities 
cited.  See  also  Young  v.  King,  8  T.  R.  98; 
Reg.  V.  Henderson,  1  Car.  &  M.  828;  Reg.  v. 
Baa,  Id.  249. 

This  proceeding  cannot  be  perverted  so  as  to 
make  it  perform  the  functions  of  either  a  writ 
of  error,  a  grand  jury,  or  the  proceeding  of  a 
trial  courts  and  this  court  has  no  jurisdiction, 
in  this  proceeding,  to  review  the  magistrate's 
judgment. 

Freeman,  Judgm.  3d  ed.  §§  619-622;  Griffin 
V.  State,  5  Tex.  App.  457;  Ex  parte  McCnl- 
lough,  85  Cal.  97;  Ex  parte  Bird,  19  Cal.  180; 
Re  Bogart,  2  Sawy.  896;  Brown,  Jur.  §§  18a, 
105. 

The  rule  that  judgments  cannot  thus  be  col- 
laterally attacked  applies  to  judgments  ren- 
dered by  all  inferior  courts. 

Freeman,  Judgm.  3d  ed.  §  524,  and  cases 
cited:  Brown,  Jur.  §§  20,  20a;  People  v.  Cossets, 
5  Hill,  167;  State  v.  Towle,  42  N.  H.  540;  Bell 
V.  Raymond,  18  Conn.  100;  Shoemaker  v.  Broion, 
10  Kan.  888;  Comstock  v.  Crawford,  70  U.  S. 
3  Wall.  396,  18  L.  ed.  84. 

Hayt,  J.,  delivered  the  opinion  of  the  court: 
If  two  persons  conspire  together  to  accom- 
plish an  unlawful  purpose,  and  one,  by  false 
pretenses,  obtains  monev  from  the  other,  which 
the  latter  parts  with  in  furtherance  of  the  ille- 
gal purpose,  will  a  prosecution  lie  against  the 
former  for  obtaining  the  money  under  false 
pretenses?  This  is  the  substantial  question 
presented  upon  the  recoi*d.  Counsel  for  peti- 
tioner contend  that  it  will  not,  while  the  affir- 
mative is  assumed  by  the  attorney-general. 
The  authorities  bearing  upon  the  question  can- 
not be  reconciled.  In  the  leading  cases  of  Com. 
V.  Henry,  22  Pa.  258,  and  McGord  v.  People,  46 
N.  Y.  470,  exactly  opposite  conclusions  were 
reached  upon  facts  that  are  quite  similar.  In 
the  former  case  it  was  alleged  in  the  indict - 


lowing  lanffuaire:  ''Aftermuch  investlvation  and 
deliberation,  we  have  reached  the  conclusion  that 
the  rule  of  the  New  York  oases  is  supported  by  the 
better  reasons,  as  well  as  by  the  weight  of  author- 
ity, and  it  is  our  duty  to  adopt  it.  We  do  so  with 
hesitation,  because  able  Judj^es  and  courts  have 
held  a  different  rule;  and  with  reluctance,  because 
18L.K.  A.  48 


the  acts  of  the  defendants  were  outrageous  and  in- 
defensible, and  richly  merit  punishment.  But  it  is 
far  better  that  they  should  escape  than  that  sound 
legal  rules  should  be  disregarded  to  meet  the  sup- 
posed exigencies  of  a<  particular  case."  State 
V.  Crowley,  41  Wis.  271.  F.  S,  H. 
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meDt  that  the  defendant,  intending  to  defraud 
the  prosecutor,  falsely  asserted  to  him,  and 
also  to  another  person,  who  communicated  it 
to  him,  that  he  had  a  legal  warrant  for  the  ar- 
rest of  the  daughter  of  the  prosecutor  for  an 
offenne  punishable  by  a  fine  and  imprisonment, 
and  that  he  threatened  to  arrest  her,  by  means 
of  which  representation  he  obtained  from  the 
prosecutor  property  of  the  value  of  $100.  The 
trial  court  having  quashed  the  indictment,  its 
judgment  was  reversed  by  the  supreme  court 
and  the  indictment  declared  sufficient.  In  the 
case  of  Me  Cord  V.  People,  supra,  the  indictment 
charged  the  defendant  with  having  falsely  and 
fraudulentlv  represented  that  he  had  a  warrant 
for  one  Miller,  and  that  Miller,  believing  said 
false  representations,  was  induced  tct  and  did 
deliver  to  the  defendant  a  gold  watch  and  dia- 
mond ring.  In  this  case  it  was  held  that,  as 
the  property  had  been  voluntarily  surrendered 
as  an  inducement  to  the  officer  to  violate  the 
law  and  disregard  his  official  duties,  the  indict- 
ment could  not  be  sustained;  the  court  declar- 
ing that  the  Statute  against  obtaining  money 
by  false  pretenses  was  designed  to  protect  only 
those  who  for  an  honest  purpose  are  induced 
by  false  or  fraudulent  representation  to  give 
credit,  or  part  with  their  property,  and  not  to 
protect  those  who  do  this  for  an  unworthy  or 
illegal  purpose.  The  opinion  of  the  court  in 
this  case  is  quite  brief,  while  Peckham,  </.,  filed 
an  able  and  exhaustive  dissenting  opinion.  In 
support  of  the  majority  opinion  two  cases  are 
cited  by  the  court,  viz,,  Peaple  v.  WiUiams,  4 
Hill,  9;  People  Y.  Stetson,  4  Barb.  151.  An  ex- 
amination of  the  former  case  shows  it  to  be  no 
authority  upon  the  Question  presented  here;  the 
decision  being  simply  to  the  effect  that  a  false 
representation,  to  be  within  the  Statute,  must 
be  such  as  is  calculated  to  mislead  persons  of 
ordinary  prudence  and  caution, — a  conclusion 
not  generally  accepted  elsewhere.  2  Bishop, 
Cr.  L.  §  438. 

In  People  v.  Stetson,  supi'a^  it  seems,  how- 
ever, to  have  been  determined  that,  if  the  own- 
er in  parting  with  his  property,  etc.,  was  him- 
self guilty  01  a  crime,  the  indictment,  under 
the  statute,  could  not  be  sustained;  and  a  sim- 
ilar conclusion  was  reached  in  State  v.  Crowley, 
41  Wis.  271,  in  which  case  the  information 
charged  a  conspiracy  on  the  part  of  several  de- 
fendants to  defraud  the  prosecutor  of  his  mon- 
ey, and,  the  proof  showing  that  the  conspiracy 
charged  was  in  connection  with  an  unlawful 
enterprise,  in  which  the  prosecutor  and  the 
defendants  vfere  particejM  ci^minis,  it  was  held 
that  a  conviction  was  not  warranted.  It  ap- 
peared, also,  that,  had  the  prosecutor  exercised 
common  prudence  and  caution,  he  could  not 
have  been  misled  by  the  false  pretenses   by 


which  he  was  induced  to  part  with  his  money. 
In  opposition  to  this  doctrine,  and  in  line  with 
the  I^ennsylvania  decision,  we  find  Com,  v. 
Morrill,  8  Cush.  571.  Mr.  Bishop,  reviewing 
the  different  conclusions,  says:  "Aiiother  doc- 
trine sustained  in  New  York  is  that  where,  if 
the  false  pretenses  were  true,  the  person  part- 
ing with  his  goods  would  be  guilty  of  a  crime 
therein,  or  where  he  actually  commits  an  of- 
fense in  parting  with  them,  the  indictment  for 
the  cheat  cannot  be  maintained.  On  the  other 
hand,  the  Massachusetts  court  appears  to  have 
directly  discarded  this  doctrine.  The  point 
decided  was  that  a  defendant  cannot  set  up,  in 
answer  to  an  indictment  of  this  nature,  any 
wrongful  representation  of  the  person  in jurea 
concernioff  the  goods  charged  to  have  been 
obtained  through  the  false  pretense.  'Suppos- 
ing,'said  Dewey,  J,,  'it  should  appear  that  [the 
individual  defrauded]  had  also  violated  the 
Statute,  that  would  not  justify  the  defendants. 
If  the  other  party  had  also  subjected  himself  to 
a  prosecution  for  alike  offense,  he  also  may  be 
punished.  This  would  be  much  better  than 
that  both  should  escape  punishment  because 
each  deserved  it  equally.'  And  this  view  ac- 
cords with  the  general  spirit  of  the  criminal 
law,  wherein  the  fault  of  one  man  is  not  re 
ceived  in  excuse  for  that  of  another;  while  the 
New  York  doctrine  would  introduce  a  well- 
known  principle  of  civil  jurisdiction  into  a 
system  of  laws  to  which  it  is  alien."  2  Bishop. 
Cr.  L.  7th  ed.  §  469. 

Finding  this  conflict  in  the  authorities,  we 
are  left  free  to  decide  the  question  propounded 
solely  upon  principle.  In  our  opinion,  the  con- 
clusion reached  by  Mr.  Bishop  is  supported  by 
the  better  reasons.  The  primary  object  of 
punishment  is  the  suppression  of  crime;  and, 
where  both  the  prosecutor  and  defendant  have 
violated  the  law,  it  is  better  that  both  be  pun 
ished  than  the  crime  of  one  should  be  used  to 
shield  the  other.  When  the  plaintiff  in  a  civil 
action  is  shown  to  have  been  guilty  of  a  wrong 
in  the  particular  matter  about  which  he  com 
plains,  he  cannot  ordinarily  recover.  But  there 
is  little  chance  to  apply  this  rule  to  criminal 
prosecutions  conducted  by  the  State;  the  per- 
son defrauded  being  at  most  a  prosecuting  wit- 
ness in  the  case,  and  not  a  party  to  the  pro- 
ceed ing.  The  language  of  our  Statute  is  plain. 
The  false  pretenses  cnarged  in  this  case  are 
embraced  within  its  express  terms,  and  we  are 
not  in  favor  of  sanctioning  a  rule  that  will  per- 
mit offenders  to  escape  by  showing  that  another 
should  also  be  punished. 

TJie  petitioner's  application  to  be  discharged 
will  therefore  be  denied,  and  the  prisoner  re- 
manded. 
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The  amount  to  be  paid  for  the  Joint  use 
of  a  street  railway  track  in  the  bands  of 
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a  receiver  may  be  deteimlned  by  the  oourt  on  a 
petition  where  the  statutes  give  the  ri|rhttosuch 
use  on  payment  of  one  half  the  cost  of  construe- 
tion,  and  there  is  no  rl^btto  a  jury  on  theffrouod 
tnat  it  involves  the  exercise  of  the  riirht  of  emi- 
nent domain. 

(September  80«  18M.) 
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A  PPLICAtlON  for  a  writ  of  prohibition  to 
t\.  prevent  the  court  having  charge  of  peti- 
tioner's road  from  allowing  the  Los  Angeles 
Consolidated  Electric  Railroad  Company  to  use 
part  of  petitioner's  road,  and  from  determining 
the  compensation  to  be  paid  petitioner  for  such 
use.     Applieation  denied. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Houg^hton,  Silent  Ss  Campbell, 
with  Mr.  S.  C.  Hubbell,  for  petitioner. 

Messrs.  Dom  Si  Domt  S.  C.  Denson,  and 
W.  S.  Ooodfellow,  with  Messrs.  John  D. 
Pope  and  Chapman  A;  Hendrick,  contra. 

Pateraon«  /.,  delivered  the  opinion  of  the 
court: 

The  Pacific  Railway  Company  is  the  owner 
of  a  street  railroad,  operated  by  means  of  a  wire 
cable,  for  the  carriage  of  persons  in  the  City  of 
Los  Aneeles.  On  January  20,  1891,  Edward 
W.  Russell  commenced  an  action  against  said 
Company,  its  stockholders,  and  a  large  number 
of  creditors,  alleging,  among  other  matters, 
that  he  was  a  judgment  creditor;  that  the 
Company  was  indebted  in  large  sums  to  divers 
persons,  without  means  or  revenue  to  pay  the 
same,  except  by  the  operation  of  its  railroad 
system,  and  the  proceeds  thereof  were  wholly 
insufficient;  that  suits  had  been  brought  and 
many  attachment  suits  would  follow,  unless 
steps  be  taken  to  prevent  the  same,  and  the  op- 
eration of  the  roaid  would  be  suspended;  that 
to  protect  all  parties  a  receiver  was  necessary; 
wherefore  plaintiff  prayed  for  the  appointment 
of  a  receiver,  to  take  charge  of  and  control  the 
property  of  said  Company,  and,  if  necessary, 
to  sell  the  same  for  the  payment  of  the  debts. 
On  the  day  the  complaint  was  filed  J.  F.  Crank 
was  appointed  receiver,  with  directions  to  take 
charge  of  the  street  railways  owned  by  and 
under  the  control  of  the  Pacific  Railway' Cona- 
pany,  together  with  all  its  real  and  personal 
property  and  to  manage  and  conduct  the  busi- 
ness thereof,  and  from  time  to  time  render  his 
accounts.  Crank  qualified  and  took  possession, 
and  has  ever  since  continued  to  operate  the  road 
under  the  order  of  the  court.  On  January  26, 
1891,  the  Los  Angeles  Consolidated  Electric 
Railway  Company  presented  to  the  superior 
court  a  petition  in  said  cause,  setting  forth  that 
the  petitioner  had  entered  upon  the  construc- 
tion of  its  line  of  road,  as  authorized  by  certain 
ordinances,  and  in  the  further  prosecution  of 
its  work  it.  was  necessary  that  it  should  inter- 
sect the  tracks  of  the  Pacific  Railway  Company, 
and  run  along  the  same  for  a  distance  of  three 
blocks;  and  praying  an  order  authorizing  it  to 
operate  over  and  on  said  tracks  for  said  dis- 
tance, and  directing  the  receiver  to  grant  all 
necessary  facilities  therefor,  and  for  a  further 
order  fixing  the  amount  of  compensation  which 
petitioner  should  pay  for  the  right  to  use  the 
tracks  as  aforesaid.  At  the  time  fixed  for 
hearing,  the  petitioners  herein  appeared,  and 
objected  to  any  proceedings  being  taken,  on  the 
ground  that  the  court  had  no  authority  to  grant 
the  relief  asked.  The  court  overruled  the  ob- 
jection, and  decided  that  it  had  jurisdiction  to 
determine  the  amount  of  damages  which  would 
be  occasioned  by  making  the  connections  re- 
ferred to  in  the  petition,  and  continued  the 
matter  for  hearing  to  July  16,  1891.  There- 
upon petitioners  applied  to  this  court  for  an  al- 
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temative  writ  of  prohibition,  which  was 
granted.  In  response  to  the  order  to  show 
cause  why  he  should  not  be  restrained  from  any 
further  proceedings  in  said  matter  the  judge 
filed  an  answer,  admitting  the  facts  stated,  and 
alleging  that  the  order  appointing  the  receiver 
was  made  on  motion  of  the  plaintiff  in  the  ac- 
tion, and  with  the  consent  of  the  defendants 
therein;  ihaton  February  18,  1891,  the  plaintiff 
Russell  filed  a  petition  setting  forth  that  there 
was  some  doubt  whether  the  order  appointing 
the  receiver  was  sufficient  of  itself  to  vest  in 
him  the  title  to  the  property,  especially  the  real 
property,  so  as  to  enable  him  to  exercise  aU  the 
powers  and  perform  all  the  duties  which  the 
exigencies  of  the  case  might  require,  and  asking 
for  an  order  directing  the  Pacific  Railway 
Company  to  assign  its  property  to  the  receiver; 
that  the  order  was  made  as  prayed  for,  with  tlie 
consent  of  the  Pacific  Railway  Company. 

Section  499  of  the  Civil  Code  provides  that 
"  two  lines  of  street  railway,  operated  under 
different  managements,  maj  be  permitted  to  use 
the  same  street,  each  paymg  an  equal  portion 
for  the  construction  of  the  track  and  appurte- 
nances used  by  said  railways  jointly;  but  in  no 
case  must  two  lines  of  street  railway,  operated 
under  different  managements,  occupy  and  use 
the  same  street  or  tracks  for  a  distance  of  more 
than  five  blocks  consecutively."  The  peti- 
tioner contends  that,  as  the  ordinances  granting 
the  franchises  do  not  provide  how  compensa- 
tion shall  be  ascertained,  the  electric  company 
must  proceed  under  the  provisions  of  subdivis- 
ion 6  of  section  465,  Civil  Code.  That  section 
is  a  part  of  the  chapter  on  the  enumeration  of 
the  powers  of  every  railroad  corporation,  and 
provides  that  "  every  corporation  whose  rail- 
road is,  or  shall  be  hereafter,  intersected  by  any 
new  railroad,  shall  unite  with  the  owners  of 
such  new  railroad  in  forming  such  intersection 
and  connections,  and  grant  facilities  therefor; 
and,  if  the  two  corporations  cannot  agree  upon 
the  amount  of  compensation  to  be  made  there- 
for, or  the  points  or  the  manner  of  such 
crossings,  intersections,  and  connections,  the 
same  shall  be  ascertained  and  determined  as  is 
provided  in  title  7,  pt.  8,  Code  of  Civil  Proced- 
ure." But  title  7,  pt.  8,  prescribes  ruljs  for 
the  assessment  of  compensation  and  damages 
(§  1248,  Code  Civ.  Proc.)  inconsistent  with  the 
measure  of  compensation  established  by  section 
499,  Civil  Code,  and  the  latter  must  control,  as 
it  relates  particularly  to  street  railroads.  What 
counsel  for  the  petitioner  means  to  claim, 
doubtless,  is  that  the  procedure  prescribed  by 
title  7  must  be  followed;  that  there  must  be  an 
effort  to  agree  with  the  cable  company  as  to  the 
amount  to  be  paid;  and,  upon  disagreement,  an 
action  against  the  receiver  in  the  manner  and 
form  required  by  the  title  on  eminent  domain, 
including  a  trial  by  jury,  if  the  defendant  insist 
upon  it. 

The  question  to  he  determined  is  simply 
whether  the  court,  which,  through  its  receiv- 
er, has  the  custody  and  control  of  the  insolv- 
ent corporation's  properly,  has  the  power  to 
determine  the  compensation,  viz.,  one  half  of 
the  cost  of  the  construction  of  the  tracks  and 
appurtenances  used  by  the  cotnpanies  jointly, 
or  whether  the  electric  company  must  treap 
with  the  cable  company,  and,  upon  failure  to 
agree  as  to  the  amount  to  be  paid,  bring  an  ac- 
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tion  therefor  against  the  receiver,  "with  the  per- 
missioD  of  the  court     There  are  none  of  the 
elements  of  an  ordinary  condemnation  pro- 
ceeding involved  in  the  litigation.    There  is 
no  private  properly  to  be  taken  for  public  use, 
— no  occasion  to  exercise  the  right  of  eminent 
domain.    The  cable  company  did  not  acquire 
by  the  grant  of  its  franchise  any  proprietary 
interest  in  the  street.     There  can  be  no  private 
property  in  a  street,  except  the  fee  of  the  own- 
rr,  which  is  held  subject  to  the  easement  as 
lon^  as  the  public  contmue  to  use  the  street  as 
a  highway.     "The  maintenance  of  horse  rail- 
loads  and  running  of  cars  upon  the  public  streets 
of  the  City  of  San  Francisco,  designed  for  the 
carriage  of  passengers,  is  a  mere  special  mode 
of  using  the  highway,  nothing  more.     The 
ri^ht  to  maintain  such  a  railroad  does  not  ex- 
clude the  public  from  the  use  of  the  street.*' 
Market  St.  R.   Co.  v.  Central  R.  Co,  51  Cal. 
5b6.     The  franchise  of  the  cable  company  gave 
it  no  exclusive  use  of  that  portion  of  the  street 
upon  which  its  road  was  constructed.     It  gave 
to  the  company  the  right  to  construct  its  road 
in  such  a  place  and  manner  as  not  to  interfere 
with  the  use  of  the  street  by  the  public.    The 
material  placed  in  the  street,  it  is  true,  is  still 
the  property  of  the  cable  company;  but  it  was 
placed  where  it  is  with  full  knowledge  on  the 
part  of  the  company  that  the  latter  would  have 
no  exclusive  right  to  its  use,  so  long  as  it 
should  remain  in  the  street.     The  right  of  the 
public  to  drive  vehicles  over  and  upon  its  road, 
and  the  right  of  the  mayor  and  council  to 
grant  to  another  street-car  company  a  fran- 
chise to  connect  with  its  track,  and  to  use  the 
same  for  a  distance  not  exceeding  five  blocks, 
entered  into  its  contract  with  the  city  as  fully, 
under  the  provisions  of  section  499,  Civil  Code, 
then  in  force,  as  if  the  condition  had  been  ex- 
pressly stated  in  the  grant;  and,  as  the  cable 
company  took  its  franchise  with  the  under- 
standing— in  effect  an  express  stipulation— that 
any  other  company  authorized  by  the  ma^or 
and  council  might  use  the  track  jointly  with 
itself,  it  cannot  now  be  heard  to  say  that  such 
a  taking  is  without  its  consent,  and  is  a  taking 
of  private  property  for  public  use,  which  can 
be  dqpe  only  by  proceedings  under  the  Statute 
relating  to  eminent  domain.    The  grant  to  the 
cable  company  was  made  to  facilitate,  not  to 
abridge,  the  public  use  of  the  street;  and,  the 
subsequent  franchise  having  been  granted  to 
the  electric  company  in  accordance  with  the 
provisions  of  the  Statute,  it  cannot  be  said  to 
be  a  taking  of  the  properly  of  the  cable  com- 
pany for  anv  higher  or  different  purpose  than 
that  to  which  it  had  already  been  devoted. 
Civil  Code,  t;§  497-499;  Qmnibvs  R,    Co.  v. 
Baldwin,  57  Cal.  178;  Jersey  City  cfe  H,  H.  B, 
Co.  V.  Jersey  City  &  B.  R.  Co.  21  N.  J.  Eq.  556; 
Ki)i»mnn  St.  R.  Co.  v.  Broadicay  4t  N.  JSt.  /?, 
Co.  86  Ohio  St.  289;  Sixth  Are.  R.  Co.  v.  Kerr, 
45  Barb.    188;  People  v.  Kerr,  87  Barb.  357; 
Chicago  dk  W.  I.  R.  Co.  v.  nunbar,  100  111.  188; 
St.  Louis  R.  Go.  V.  Southern  R.  Co.  (Mo.)  15 
8.  W.  Rep.  1018,  16  S.  W.  Rep.  960. 

If  it  be  true  that  the  grant  of  the  franchise 
to  the  electric  company  gave  to  it  an  absolute 
right,  under  the  Statute  (§  499,  Civil  Code),  to 
use  the  tracks  of  the  cable  company  upon  pay- 
ment of  one  half  of  the  cost  of  construction  of 
the  tracks  and  appurtenancesf^used  jointly  by 
i;i  L.  R.  A. 


the  companies,  and  that  there  is  no  question  as 
to  the  right  of  eminent  domain  involved  in  the 
matter  before  us,  the  question  whether  the  re- 
spondent has  the  right  to  fix  the  amount  of 
damages  or  compensation  to  be  paid  by  the 
electric  company  is  a  simple  one.  The  prop- 
erty of  the  cable  company  is  in  euUodia  legis. 
The  receiver  is  indifferent  between  the  parties. 
His  possession  is  the  possession  of  the  court 
for  the  benefit  of  all  persons  interested,  whether 
named  as  parties  in  the  action  or  not,  and  it 
cannot  be  disturbed  without  the  consent  of  the 
court.  No  one  claiming  a  right  paramount  to 
that  of  the  receiver  can  assert  it  in  any  action 
without  the  permission  of  the  court.  No  sale 
can  take  place,  no  debt  can  be  paid,  no 
contract  can  be  made,  which  does  not  receive 
the  sanction  of  the  court.  The  receiver,  with 
permission  of  the  court,  can  do  anything  the 
corporation  might  have  done  to  make  the  roost 
out  of  the  assets  in  his  hands.  It  has  been 
held  that  in  a  proper  case  he  may  settle  dis- 
puted claims  and  compromise  with  debtors  of 
the  corporation;  he  may  lease  other  lines  of 
railways,  and  operate  them;  he  may  complete 
the  construction  of  unfinished  lines  of  railroad, 
and  negotiate  loans  for  the  payment  of  the  cost 
thereof;  he  may  enter  into  contracts  by  the 
terms  of  which  the  owners  of  other  roads  may 
use  the  road  under  his  control  at  given  rates; 
and  he  may  change  the  rates  agreed  upon  prior 
to  his  appointment  between  tne  company  he 
represents  and  another  railroad  corporation. 
Code  Civ.  Proc.  J^  568;  Beach,  Receivers. 
^§  268,  885,  860.  406;  Gluck  &  B.  Receivers, 
pp.  106,  107,  181,  140,  241;  Re  3w  Jersey  dt 
jf.  Y.  R.  Co.  29  N.  J.  Eq.  67;  WiiwaU  v.  Samp- 
son, 55  U.  S.  14  How.  65, 14  L.  eil.  828;  Qibert 
V.  Washington  City,  V.  M.  db  Q.  S.  R.  Co,  33 
Gratt.  586, 

In  the  case  before  us  the  electric  company 
has  the  right,  under  the  Statute  and  its  fran- 
chise, to  use  the  tracks  of  the  cable  company 
upon  payment  of  one  half  of  the  cost  of  the 
construction  thereof.  The  only  question  to  be 
determined  is.  What  is  the  amount  due  the 
cable  company?  It  is  like  any  other  claim  for 
damages  or  compensation  in  favor  of  a  cor- 
poration whose  property  is  in  the  handa  of  a 
receiver,  and  is  to  be  determined  in  the  same 
way.  As  to  the  manner  of  determining  such 
question  there  has  been  some  discordance  of 
opinion  among  judges,  but,  so  far  as  we  have 
investigated  the  subject,  there  has  been  no  con- 
flict of  decision.  The  cases  all  hold  that, 
while  it  is,  under  certain  circumstances,  proper 
to  direct  the  prosecution  of  an  action  at  law 
against  the  receiver  to  determine  the  amount 
or  compensation  or  damages  to  be  paid,  the 
better  and  more  commonly  recognized  practice 
is  to  apply  for  relief  by  petition  to  the  court 
in  which  the  receiver  is  acting.  The  rule  ap> 
plies  to  all  cases  of  damages  to  person  or  prop- 
erty, whether  occasioned  prior  or  subsequent  to 
the  appointment  of  the  receiver.  Re  MerrUL 
54  Vt.  200;  Redfield,  Railways,  6th  ed.  878,  380; 
High,  Receiver,  g$  189,  255,  256;  Mills,  Em. 
Dom.  §  75;  Olyphant  v.  St.  Louis,  O,  A  Steel 
Co.  28  Fed.  Rep.  729;  Central  Tm^  Co.  v. 
Wabasli,  St,  L.  <&  P.  R.  Co.  28  Fed.  Rep.  871. 

Any  party  deeming  himself  aggrieved  by 
the  judgment  of  the  court  has  the  right  of  ap- 
peal.    Detroit  First  Nat,  Bank  v.  Bamum 
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Wire  d  1!  Works,   58  Mich.   315;   Pwrter  v. 
Kingman,  126  Mass.  141. 

It  is  claimed  by  petitioDer  that  tbis  view  of 
the  case  deprives  it  of  the  right  to  have  the 
question  of  compecsation  deter miDed  by  a 
jury.— a  right  which  is  guaranteed  to  it  by  the 
Constitution,  art.  1,  §  14;  but,  as  it  is  not  a 
case  involving  the  exercise  of  the  right  of 
eminent  domain,— is  not  a  taking  of  private 
property  for  public  use, — the  contention  is 
without  merit. 

In  Barton  v.  Barbour,  104  U.  8.  126,  26  L. 
ed.  672,  the  court,  speaking  to  a  similar  objec- 
tion, said:  '*The  argument  is  much  pressed 
that,  by  leaving  all  questions  relating  to  the 
liability  of  receivers  in  the  hands  of  the  court 
appointing  them,  persons  having  claims  against 
the  insolvent  corporation  or  the  receiver  will 
be  deprived  of  a  trial  by  jury.  This,  it  is  said, 
is  depriving  the  party  of  a  constitutional  right. 
.  .  .  But  those  who  use  this  argument  lose 
eight  of  the  fundamental  principle  that  the 
right  of  trial  by  jury,  considered  as  an  abso- 
lute right,  does  not  extend  to  cases  of  equity 
jurisdiction.  If  it  be  conceded  or  clearly 
shown  that  a  case  belongs  to  this  class,  the 
trial  of  questions  involved  in  it  belongs  to  the 
court  itself,  no  matter  what  may  be  its  im- 
portance or  complexity.  .  .  .  The  new  and 
changed  condition  of  things  which  is  presented 


by  the  insolvency  of  such  a  corporation  as  a 
railroad  company  has  rendered  necessary  the 
exercise  of  large  and  modified  forms  of  con- 
trol over  its  property  byjhe  courts  charged 
with  the  settlement  of  its  affairs  and  the  dis- 
position of  its  assets."  See  also  Joy  v.  ISt 
Louis,  138  U.  S.  1,  34  L.  ed.  843.  •• 

It  is  unnecessary,  in  view  of  what  has  been 
said,  to  consider  "the  questions  raised  by  re- 
pondent,  whether  prohibition  is  the  proper 
remedy,  and  whether  the  petitioner  is  compe- 
tent to  invoke  it.  The  question  as  to  whether 
the  East  &  West  Los  Angeles  Railroad  Com- 
pany sold  or  leased  its  tracks  on  Washington 
Street  to  the  petitioner  is  a  matter  to  be  con- 
sidered by  the  superior  court  on  the  hearing 
of  the  petition,  and  is  not  the  subject  of  in- 
quiry in  this  proceeding.  Bishop  v.  Los  An- 
geks  Co.  Super.  Ct.  87  Cal.  233.  The  respon- 
dent declares  in  his  answer  filed  herein  that 
* 'neither  the  said  court  nor  the  judge  thereof 
ruled  or  intimated  that  he  had  any  power  to 
fix  the  compensation  or  authorize  the  connec- 
tion with  any  railway  tracks  not  belonging  to 
the  Pacific  Railway  Company,  or  any  property 
not  in  the  custody  and  control  of  the  court." 

l^he  application  is  dented,  and  the  altema* 
tive  writ  is  discharged. 

We  concur:  De  Haven,  J.;  Sharp- 
stein*  /.;  Harrison*  J,;  Garoatte*  /.      ^ 


IOWA  SUPREME  COURT. 


W.  R.  EMERICK 

V. 

David  EMERICK,  Appt. 


(- 
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.) 


An  aged  person  is  not  of  unsonnd  mind 
so  as  to  require  a  fl^oardian  of  his  es- 
tate merely  because  ^e  has  not  eufflcient 
strentsth  of  mind  and  ability  to  transact  his  busi- 


nefl8.|affalrs  with  **  ordinary  care  and  prudence  ^^ 
it  ht^  capable  of  transacting  the  ordinary  busi- 
ness Involved  in  taklnsr  care  of  his  property,  and 
understands  the  nature  and  effect  of  what  he 
does,  and  can  exercise  his  will  ooncerninsr  it  with 
discretion,  notwithstandinsr  the  influence  of  oth- 
ers. 

(October  13, 1891.) 

APPEAL  by  defeudant  from  a  judgment  of 
the  District  Court  for  Mills  County  ap- 


NOTB.— Af(prc  mental  weakness  wQl  not  justify  the 
appointment  of  a  guardian. 

The  unsoundness  of  mind  which  will  Justify  the 
action  of  the  court  must  be  more  than  mere  debil- 
ity (Ex  parte  Cranmer,  12  Ves.  Jr.  446),  or  impair- 
ment of  memory.    Re  Holmes,  4  Russ.  182. 

It  is  held  In  New  Jersey  that  not  every  imbecility 
of  mind  is  intended,  but  that  the  mind  must  be  so 
unsound  that  it  cannot  apply  its  faculties,  in  their 
weakened  and  impaired  state,  to  the  managrement 
of  the  person^s  affairs,  and  the  government  of  him- 
self {Re  Ciollins,  18  N.  J.  Eq.  256),  and  at  the  same 
time  that  it  is  enough  if  such  incapacity  of  mind 
arises  from  any  cause,  whether  it  be  age,  disease, 
affliction,  or  intemperance.  Perrlne^s  C^iae,  41 N.  J. 
£q.  411. 

Mental  incapacity. 

It  is  not  every  case  of  mental  weakness  or  im- 
becility which  will  authorize  the  court  of  chancery 
to  exercise  the  power  of  appointing  a  committee  of 
the  person  and  estate;  but  to  justify  the  exercise  of 
such  a  power  the  mind  of  the  individual  must  be 
so  far  impaired  as  to  be  reduced  to  a  state  which,  as 
an  original  incapacity,  would  have  constituted  a 
case  of  idiocy.  Re  Morgan,  7  Paige,  286,  4  L.  ed. 
138. 

To  authorize  the  appointment  of  a  committee  of 
the  person  and  estate  of  one  proceeded  against  as  a 
13  L.  R.  A. 


lunatic  or  person  of  unsound  mind,  if  he  be  not  a 
lunatic,  the  unsoundness  of  mind  is  the  essential 
thing,  and  must  be  established  as  an  Independent 
proposition,  and  his  incapacity  must  be  the  result 
of  such  mental  unsoundness.  To  sustain  such  pro- 
ceedings, the  fact  must  be  clearly  established,  that 
the  party  proceeded  against  is  of  unsound  mind. 
Re  Sbaul,  40  How.  Pr.  204. 

An  early  Massachusetts  case  decides  that  an  in- 
quisition by  the  selectmen  that  one  is  non  compoH^ 
and  an  appointment  of  a  i  guardian  for  that  cause, 
are  not  Justified  by  evidence  that  the  person  is  old 
and  has  become  less  careful  of  his  property.  Darl- 
ing v.  Bennett,  8  Mass.  129. 

Even  where  the  facts  proved  show  that  the  senses 
and  physical  powers  are  much  impaired,  and  that 
the  mental  faculties  are  somewhat  weakened,  all 
this  would  fall  to  show  anything  that  would  amount 
to  unsoundness  so  as  to  make  him  incapable  of 
managing  his  affairs.  He  may  be  so  weak  and  In- 
firm as  to  be  easily  influenced  or  imposed  upon, 
which  would  be  a  reason  for  setting  aside  any 
instruments  or  transactions  executed  under  the  ef- 
fect of  such  influence,  but  this  does  not  amount  to 
unsoundness,  such  as  to  take  from  him  the  control 
of  himself  and  his  property.  The  presumption  of 
law  is  not  against  the  soundness  of  mind  of  a  per- 
son one  hundred  years  of  age.  Re  Collins,  18  N.  J. 
Bq.258. 
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pointing  a  guardian  of  his  estate  on  the  f^round 
that  he  was  of  unsound  mind.    Beversed, 

Statement  by  Robinson*  </..' 

Plaintiff  seeKs  to  have  appointed  a  guardian 
of  the  estate  of  defendant  on  the  allefped  ground 
that  he  is  of  unsound  mind,  and  is  not  pos- 
sessed of  the  Judgment  necessary  for  the  man- 
agement of  his  estate.  The  cause  was  tried  to 
a  jury,  which  found  that  defendant  was  of  un- 
sound mind.  A  judgment  was  rendered  on 
the  verdict,  and  defendant  appeals. 

JftfMTtf.  Scott  Lewis  i^nd  H.  C.  Watkins* 

for  appellant: 

The  definition  which  the  court  gave  to  the 
jury  is  of  too  high  a  character  and  fixes  too 
high  a  standard  as  to  what  constitutes  in  law 
a  person  of  unsound  mind»  and  is  not  the  true 
test. 

%:8mith  V.  HicJcenboUom,  57  Iowa,  738;  SeerUy 
V.  Sater,  68  Iowa,  875. 

Messrs.  Shirley  Gilliland,  T.  L.  Oenong^ 
and  E.  B.  Woodruff  for  appellee. 

Robinson,  J,,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted  under  section 
2272  of  the  Code.  The  petition  alleges  that 
defendant  owns  and  has  the  management  of 
an  estate  of  657  acres  of  land,  situated  in  Mills 
County,  of  the  value  of  about  $20,000;  that  he 
is  old  and  infirm,  and  of  unsound  mind,  and 
is  not  possessed  of  the  judgment  necessarily 
required  for  the  management  of  bis  estate; 
that  he  has  become  possessed  of  the  delusion 
that  he  can  make  large  sums  of  money  in  the 
real-estate  business  m  Nebraska,  and  for  the 
purpose  of  engaffin^  in  such  business  he  has 
contracted  to  sell  his  real  estate  for  four  or 
five  thousand  dollars  less  than  it  is  worth;  that 
his  wife  exerts  an  undue  influence  over  him, 
to  the  detriment  of  himself  and  his  property; 
that  by  reason  of  his  infirmities  of  mind  and 


body,  and  the  undue  influence  of  his  wife,  he 
has  been  attempting  to  dispose  of  hia  property 
in  various  ways,  and  place  it  under  the  control 
of  his  wife  or  her  friends;  and  that  he  has  not 
sufficient  mind  to  resist  her  undue  influence. 
Defendant  admits  the  ownership  of  the  land 
as  claimed  by  plaintiff^  but  denies  that  he  is 
of  unsound  mind,  and  that  he  is  subject  to 
undue  influence.  The  defendant  was  seventy- 
nine  years  old  at  the  time  of  the  trial  in  the 
district  court.  Two  years  before  that  time  his 
wife  died,  and  a  year  and  a  half  after  her  death 
he  married  his  present  wife.  She  was  active 
in  brinffing  about  the  marriage,  and  some  of 
the  eviaence  tends  to  show  that  she  became  a 
party  to  it  for  mercenary  reasons,  and  that  she 
attempts  to  influence  improperly  her  husband 
against  his  children,  of  whom  plaintiff  is  one. 
There  is  evidence  to  show  that  defendant  is 
easily  influenced  to  become  surety  for  irre 
sponsible  persons,  and  that  he  has  incurred 
losses  by  so  doing.  He  admits  having  con- 
tracted to  sell  his  land  for  $25  per  acre,l)ut  it 
is  not  certain  that  it  is  worth  much,  if  any. 
more  than  that  amount.  The  evidence  as  to 
his  mental  capacity  was  conflicting,  and,  bad 
the  jury  found  that  he  was  of  sound  mind,  the 
verdict  would  not  have  been  without  supiwrt 
in  the  evidence.  That  being  the  condition  of 
the  case,  the  court  charged  the  jury,  in  sub- 
stance and  effect,  that  a  person  of  sound  mind 
is  one  who  exercises  ordinary  understanding 
and  ability  in  the  transaction  of  business,  and 
that,  if  defendant  was  not  possessed  of  "suffi- 
cient strength  of  mind  and  ability  to  transact 
his  business  affairs  with  ordinary  care  and 
prudence,  then,  in  law,  he  will  be  deemed  of 
unsound  mind."  The  question  presented  for 
our  determination  ;is  whether  the  test  of  men- 
tal unsoundness  given  by  the  court  is  correct. 
Section  2272  of  the  Code  provides  for  the 
appointment  of  a  guardian  of  the  property  and 
minor  children  of  a  "person  of  unsound  mind." 
The  Statute  is  silent  as  to  what  shall  constitute 


In  Perrine'8  Case,  41  N.  J.  Bq.  409,  411,  ChaneeOjcyr 
RunyoD  said  that  It  is  enougrh  to  warrant  the  inter- 
ference of  the  court,  if,  from  any  cause,  a  person 
has  become  incapable  of  managing  his  own  affairs; 
and  he  referred  for  support  to  Lord  Eldon,  in  Gib- 
son V.  Jeyes,  6  Ves.  Jr.  266,  and  Chancellor  Kent,  in 
ite  Barker,  2  Johns.  Ch.  883, 1  L.  ed.  858.  But  in 
these  oases  the  attention  of  the  Judges  was  turned 
more  to  the  source  and  nature  of  the  mental  im- 
becility than  to  its  extent,  and  they  must  not 
be  understood  as  holding  that  weakness  of  mind 
which  does  not  amount  to  idiocy,  or  lunacy,  or  un- 
soundness of  mind,  and  does  not  deprive  a  man  of 
the  power  of  governing  himself,  would  justify  a 
court,  in  placing  him  and  his  estate  under  guardian- 
ship. The  opinions  of  Lord  Lyndhurst,  In  Re 
Holmes,  4  Ruas.  182,  and  of  Chanetidor  Walworth,  in 
Re  Morgan,  7  Paige,  286, 14  L.  ed.  138,  indicate  that 
such  is  not  the  law.  Lord  Eldon  himself.  In  Sher- 
wood V.  Sanderson,  19  Ves.  Jr.  280,  286,  declared 
that,  if  the  Jury  merely  find  the  incapacity  of  the 
party  to  manage  his  affairs,  and  will  not  infer,  from 
that  and  other  circumstances,  unsoundness  of  mind 
though  the  party  may  live  where  he  is  exposed  to 
ruin  every  instant,  yet  upon  that  finding  the  com- 
mission cannot  go  on. 

If  a  court  can  see  that  there  were  no  equitable 
incidents,  such  as  undue  influence,  great  ignorance 
and  want  of  advice,  very  inadequate  price,  and  the 
like,  it  would  not  interfere  merely  because  one 
18  L.  R.  A. 


party  possessed  very  much  less  intelligence  than 
the  other,  nor  because  the  transaction  is  not  one 
which  the  court  in  all  respects  approves.  Ball  v. 
3Iannin,  3  Bligh,  N.  8.  1:  Osmond  v.  Fitsroy,  8  P. 
Wms.  128;  Lewis  v.  Pead,  1  Ves.  Jr.  19;  Pratt  v.  Bar- 
ker, 1  Sim.  1, 4  Ruas.  S07;  Clark  v.  Malpas,  81  Bear. 
80;  Prideaux  v.  Lonsdale,  1  De  G.  J.  &  S.  438;  Hani- 
son  V.  Oueet,  6  De  6.  M.  &  G.  424,  8  H.  L.  (^s.  481; 
Stone  V.  Wilbern,  68  111.  106;  Pickerell  v.  Moras,  97 
III.  220;  Graham  v.  Castor,  56  Ind.  569;  MuUoy  v. 
Ingalls,  4  Neb.  115;  Cowee  v.  Comeli,  75  N. Y.  91, 89, 
100;  Paine  v.  Roberts,  82  N.  C.  451;  Wlllemin  v. 
Dunn,  93  IlL  611;  Beverley  v.  Walden,  20  Gratt.  147; 
Mann  v.  Betlerly,  21  Vt.  826;  Howe  v.  Howe,  99 
Mass.  88;  Ex  parte  Alien,  16  Mass.  68;  Btiner  v. 
Stiner,  58  Barb.  648;  Hyer  v.  Little,  20  N.  J.  Eq.  4(3: 
Lozear  v.  Shields,  28  N.  J.  Eq.  609;  Atman  v.  Stout, 
42  Pa.  114;  Dean  v.  Fuller,  40  Pa.  474;  Graham  v. 
Pancoast,  3(i  Pa.  89;  Naoe  v.  Boyer,  [d.  99;  Greer  v. 
Greers,  9  Gratt.  880, 882;  Rippy  v.  Gant,  80  N.  C  448: 
Thomas  v.  Sheppard,  2  McGord,  Eq.  86;  Oldham  v. 
Oldham,  58  N.  C.  89:  Graham  v.  Little,  56  N.  C.  ISfi; 
Long  V.  Long,  9  Md.  348;  Prewett  v.  Coopwood.  80 
Miss.  869;  Killian  v.  Badgett,  27  Ark.  166;  DameU  v. 
Rowland,  80  Ind.  842;  Wray  v.  Wray,  82  Ind.  196: 
Gratz  v.  Cohen,  52  U.  S.  11  How.  19.  18  L.  ed.  579, 
586;  Harding  v.  Handy,  24  U.  S.  11  Wheat.  103, 6  L. 
ed.  429: 2  Pom.  Eq.  Jur.  1 947,  noie  S.  See  notes  to 
Pharis  v.  Gere  (N.  Y.)  1  L.  R.  A.  270,  and  Howard  v. 
Howard  (Ky.)  1  L.  R.  A.  610.  F.  8.  B. 
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the  unsoundness  which  it  contemplates,  but  it 
is  clear  that  it  relates  to  the  capacity  of  the 
person  affected  to  transact  business.  The  pro- 
tection of  property  is  one  of  the  main  objects 
of  such  statutes  as  that  under  consideration, 
and  the  test  of  the  unsoundness  in  question  is 
largely  the  incompetency  of  the  person  to 
manage  property  in  a  rational  manner.  1 
Wharton  &  8.  Medical  Jurisp.  §  108.  A  per- 
son may  be  so  weak  and  infirm  as  to  be  easily 
intluenced  in  such  manner  that  the  transactions 
had  under  the  effect  of  such  influence  will  be 
set  aside,  and  yet  not  be  so  unsound  of  mind 
as  to  warrant  the  appointment  of  a  guardian 
of  his  property.  Id.  ^104.  The  unsoundness 
of  mind  which  will  justify  such  an  appoint- 
ment must  be  more  than  mere  debility  or  im- 
pairment of  memory.  It  must  be  such  as  to 
deprive  the  person  affected  of  ability  to  man- 
age his  estate.    Be  Lindsley,  48  N.  J.  Eq.  9. 

The  fact  that  a  person,  by  reason  of  age, 
ignorance,  and  feeble  condition  of  mind  and 
£xly,  is  unflt  to  manage  his  estate  judiciously 
will  not  authorize  the  appointment  of  a  fi:uar- 
dian  of  his  property.  Com.  v.  Reeves,  HO  Pa. 
258.  "Imbecility  of  mind  is  not  sufficient  to 
«et  aside  a  contract  when  there  is  not  an  essen- 
tial privation  of  the  reasoning  faculties  or  an 
incapacity  of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of  life."  2 
Kent,  Com.  609.  "Courts  of  law.  as  well  as 
equity,  afford  protection  to  those  who  are  of 
unsound  mind.  They  endeavor  to  draw  a  line 
between  sanity  and  insanity,  but  cannot  so  well 
distinguish  between  degrees  of  intelligence." 
1  Parsons,  Cont.  887.  "The  law  does  not  as- 
sume to  measure  the  different  decrrees  of  power 
of  the  human  intellect,  or  to  (listinguish  be- 
tween them  where  the  power  of  thought  and 
Teason  exists."  Samers  v.  Pumphrey,  24  Ind. 
•246. 

In  Dawren  v.  WhiU,  42  N.  J.  Eq.  569,  there 
was  evidence  to  show  that  the  person  whose 
tict  was  in  question  lacked  mental  capacity. 
But  the  court  held  that  the  test  in  such  cases 
is,  "Did  the  person  whose  act  is  brought  in 
judgment  possess  sufficient  ability  at  the  time 
ne  did  the  act  to  understand  in  a  reasonable 
manner  the  nature  and  effect  of  his  act  or  the 
business  he  was  transacting?"  "Although  the 
mind  of  an  individual  may  be  to  some  extent 
impaired  by  age  or  disease,  still,  if  he  be  cap- 
able of  transacting  his  ordinary  business,  if 
he  understand  the  nature  of  the  business  in 
which  he  is  engaged,  and  the  effect  of  what  he 
is  doing,  and  can  exercise  his  will  with  refer- 
ence thereto,  his  acts  will  be  valid."  English 
V.  Porter,  109  111.  291.  In  Fiscus  v.  Turner, 
125  Ind.  46,  a  rule  was  approved  as  follows: 
"Unsoundness  of  mind  is  where  there  is  an 
•essential  privation  of  the  reasoning  faculties,  or 
where  a  person  is  incapable  of  understanding 
and  acting  with  discretion  in  the  ordinary  af- 
fairs of  lire."  A  court  of  equity  will  not  ordi- 
narily set  aside  a  transaction  on  the  ground  of 
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mere  weakness  of  understanding,  or  liability 
to  be  sometimes  deceived  and  duped,  on  the 
part  of  one  of  the  parties  to  it.  Such  partv 
must  be,  in  a  le^al  sense,  of  unsound  mind. 
Henderson  v.  Mcweq(yr,  80  Wis.  80. 

Some  of  the  authorities  cited  refer  to  the 
mental  capacity  which  is  sufficient  to  enable  a 
person  to  enter  into  a  valid  contract.  Cases 
may  arise  where  a  person  competent  to  make 
such  a  contract  is  so  subject  to  an  improper  in- 
fluence, or  is  so  affected  by  some  delusion,  or 
is  so  liable  to  be  controlled  to  his  prejudice  by 
some  other  cause,  that  he  should  be  deprived 
of  the  right  to  manage  his  property;  but  ordi- 
narily a  person  who  has  sufficient  mental  capac- 
ity to  make  a  valid  agreement  in  regard  to  his 
property,  and  to  manage  it  with  reasonable 
care,  unaffected  by  another's  will,  should  be 
permitted  to  retain  it.  It  is  manifest  that  there 
may  be  such  a  degree  of  mental  capacity  less 
than  that  possessed  by  persons  of  ordinary  un- 
derstanding and  ability.  The  deficiency  may 
be  due  to  ignorance,  or  a  want  of  shrewdness, 
or  to  other  causes  which  do  not  denote  un- 
soundness of  mind.  If  a  person  may  be  de- 
prived of  the  control  of  his  property,  because 
he  does  not  exercise  ordinary  understanding, 
ability,  and  prudence  in  managing  it,  large 
numbers  of  people  who  now  display  a  reason- 
ably degree  of  care  and  judgment  in  accumu- 
lating, keeping,  and  disposing  of  property  may 
be  deprived  of  the  right  to  do  so,  because  the 
business  skill  and  ability  they  manifest  is  not 
Quite  equal  to  that  commonly  exercised.  We 
ao  not  think  such  a  rule  as  that  should  pre- 
vail. 

In  Seerley  v.  8ateT,  68  Iowa,  876,  it  was  said 
that  "a  person  of  unsound  mind  is  one  incap- 
able of  transacting  the  particular  business  in 
hand."  The  question  to  be  determined  in  this 
case  was  whether  defendant  was  capable  of 
managing  his  estate,  not  whether  he  was  cai>- 
able  of  managing  it  as  well  as  such  estates  are 
commonly  managed.  No  general  rule  can  be 
given  which  wm  be  alike  applicable  to  all 
cases,  but  each  must  be  determined  largely  by 
its  own  facts  and  the  conditions  which  control 
it.  In  this  case,  if  defendant  is  capable  of 
transacting  the  ordinary  business  involved  in 
taking  care  of  his  property,  and  if  he  under- 
stands the  nature  of  the  business,  and  the  ef- 
fect of  what  he  does,  and  can  exercise  his  will 
with  reference  to  such  business  with  discre- 
tion, notwithstanding  the  influence  of  others, 
he  is  not  of  unsound  mind,  within  the  mean- 
ing of  the  Statute,  and  should  not  be  deprived 
of  the  control  of  his  property.  The  charge  of 
the  district  court  required  a  higher  degree  of 
mental  capacity  than  that,  and  is  to  that  ex- 
tent erroneous.  Other  questions  are  discussed 
by  counsel,  but,  as  they  are  not  likely  to  arise 
on  another  trial,  need  not  be  determined. 

For  the  reasons  indicated  the  judgment  of  the 
District  Court  is  reversed. 
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1.  The  name  of  the  political  party  suf- 
ficiently appears  at  the  head  of  a  ticket  where  it  is 
combined  in  a  vigrnette,  without  repeating  the 
name  in  a  separate  beading. 

8.  The  regularity  of  either  of  the  tick- 
ets nominated  by  the  separate  divisions 
of  a  split  convention  cannot  be  determined 
by  election  commlgaioners  In  preparing  ballots, 
but  they  must  print  thereon  the  names  of  both 
sets  of  candidates  and  give  for  each  set  the  party 
name  as  certified  by  the  committee  presenting  It, 
without  addition  or  distinctive  designation. 

(October  30,  1891.) 

APPLICATION  for  a  writ  of  mandamus 
CO  compel  the  election  commissioners  for 
the  City  of  Detroit  to  print  a  certain  ticket 
upon  the  official  ballots  which  they  were  about 
to  prepare  for  use  at  a  coming  election. 
Granted. 

The  case  sufficiently  appears  in  the  opinion. 

MessTit.  Don  M.  Dickinson,  J.  Logman 
Chipman  and  George  V.  N.  Lothrop* 
with  Mr.  Alfred  Russell*  for  petitioners. 

Messrs.  John  J.  Speed  and  Charles  S. 
McDonald  for  respondents. 

Per  Curiam : 

The  petition  of  the  relators  sets  forth  the  ap- 
pointment of  the  respondents  as  election  com- 
missioners of  the  City  of  Detroit  on  the  6th  day 
of  October  inst. ;  and  also  of  the  calling  of  the 
Democratic  city  convention  for  the  nomination 
of  city  officers;  the  holding  of  such  convention 
and  the  proceeding  had  thereat ;  and  the  fact 
that  such  convention  divided,  and  two  tickets 
were  nominated, — one  of  them  headed  by 
William  G.  Thompson  for  mayor,  and  the 
other  by  John  Miner,  also  for  mayor;  that  the 
committee  of  that  branch  of  the  Democratic 
party  supporting  John  Miner  for  mayor  pre- 
pared a  ticket  consisting  of  the  officers  nomi- 
nated by  the  convention,  and  also  a  vignette 
consisting  of  a  risht  arm  holding  a  flag,  upon 
which  was  printed  the  words,  '*  Kegular  Dem- 
ocratic Ticket,"  duly  certified  by  them,  which 
was  presented  to  each  member  of  the  board  of 
election  commissioners,  with  a  request  that  it 
be  printed  upon  the  ballots  to  be  voted  at  the 
election  to  be  held  on  the  3d  day  of  November 
prox.  They  further  set  up  that  the  election 
commissioners  refuse  to  say  whether  they  wiU 
print  such  tickets  or  not^  but,  from  rumors  and 
reports,  they  believe  it  is  the  intention  of  the 
election  commissioners  not  to  print  such  tick- 
et upon  the  ballot  authorized  by  law  to  be 
voted ;  that  they  have  inquired  of  such  com- 
missioners whether  they  intend  to  print  such 
ticket,  and  such  commissioners  haverefused 
to  give  any  answer  to  such  inquiry.  Tiiey  ask 
for  a  mandamus  to  be  directed  to  the  members 

■  Note.— See  note  to  next  case. 
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of  the  board  of  election  commissioners,  com- 
manding them  to  *' organize,  and  proceed  to 
prepare,  and  cause  to  l^|printed,  ballots  bear- 
ing upon  them,  as  the  regular  Democratic 
ticket,  the  ticket  and  candidates  and  vignette 
embraced  in  the  certificate  of  relators  hereinbe- 
fore set  forth;"  and  that  the  said  John  Christ 
Jacob,  Joseph  T.  Lowry,  and  Augustus  G. 
Eronberg,  board  of  election  commissioners  of 
the  City  of  Detroit,  be  commanded  to  place 
upon  the  ballot  for  the  municipal  election  to 
be  held  in  the  City  of  Detroit  on  November  3, 
1891,  in  a  regular  and  due  form,  the  list  of 
candidates  for  mayor  and  city  offices,  named 
and  embraced  in  the  certificate  hereinbefore 
referred  to.  The  board  of  election  commis- 
sioners have  answered  the  petition,  stating  that 
they  met  on  the  26th  day  of  October,  and  or- 
ganized as  a  board,  and  elected  as  chairman 
John  Christ  Jacob,  and  G.  Henrion  as  secre- 
tary; that  at  such  session  they  directed  the  sec- 
retary to  insert  in  the  daily  newspapers  a  no- 
tice that  the  board  of  election  commissioners- 
f  or  the  City  of  Detroit  would  be  in  session  at 
the  city  clerk's  office  in  the  city  hall  on  Tues- 
day and  Wednesday,  October  27  and  28,  1891,. 
at  noon  on  said  days,  for  the  purpose  of  re- 
ceiving from  the  chairmen  of  the  several  polit- 
ical organizations  the  names  of  the  persons 
nominated  to  the  several  city  and  ward  offices 
to  be  filled  at  the  coming  charter  election,  and 
that  the  proof  copy  of  the  ballot  which  is  to 
be  prepared  by  said  board  of  election  commift- 
sioners  would  be  open  for  the  inspection  of  the 
chairman  of  each  of  the  political  organizations 
on  Saturday  and  Monday,  October  Si  and  No- 
vember 2,  at  the  office  of  the  city  clerk  in  the 
city  hall.  It  sets  forth  that  the  notices  were 
published  in  certain  papers,  naming  them.  It 
also  states  that  at  a  session  of  the  board  held 
on  October  27  there  was  filed  with  said  board  a 
certificate,  a  copy  of  which,  signed  by  William 
J.  Shields  as  chairman,  is  set  forth  in  said  pe- 
tition; that  prior  to  said  meeting  of  October 
27  there  was  not  at  any  time  presented  to  said 
board  any  certificate  from  any  committee  of 
any  political  party  setting  forth  the  names  of 
candidates  for  office  to  be  voted  for  at  the  next 
charter  election  to  be  held  in  said  city  ;  that  on 
receiving  said  certificate  said  board  directed  its 
secretary  to  place  such  certificate  on  file,  and 
to  notify  William  Cosgrove,  the  secretary 
named  in  said  certificate,  tbat  said  certificate 
was  informal,  for  the  reason  that  it  did  not 
designate  the  name  of  a  party  or  political  or- 
ganization which  the  said  chairman  and  secre- 
tary represented.  They  deny  that  they  had,  aa 
ind*ividual8  or  as  a  board,  expressed  any  inten- 
tion as  to  their  individual  action,  or  any  opin- 
ion as  to  how  the  said  board  should  determine 
any  question  which  might  arise  as  to  the  print- 
ing upon  the  election  ballots  the  names  of  the 
candidates  mentioned  in  said  certificate,  and  for 
the  reason  that  they  desired  to  avoid  discussion 
with  or  the  importunities  of  personal  or  polit- 
ical friends  in  relation  to  the  printing  of  said 
tickets;  and  they  admit  that  when  approached 
they  each  declined,  excepting  when  acting  as  a 
board,  to  express  any  such  opinion  or  determi- 
nation.   They  deny  that  as  a  board  of  eleciioik 
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commissioners,  or  as  individuals,  a  majority  of 
said  board,  or  either  of  them,  claimed  the  ngbt 
to  decide  as  to  the  tickets,  one  of  which  is 
headed  by  John  Miner  as  a  candidate  for 
mayor,  and  the  other  by  William  G.  Thomp- 
son as  a  candidate  for  said  office,  as  to  which 
one  was  nominated  by  the  refifularly  called  con- 
vention of  any  party,  or  to  decide  which  was 
the  regularly  called  convention,  as  between  the 
convention  which  nominated  the  ticket  headed 
by  said  Miner  and  the  convention  which  nom- 
inated the  ticket  headed  by  Thompson.  They 
also  deny  the  allegations  in  the  petition  im- 
pugning their  good  faith  and  honesty  as  mem- 
bers of  said  board.  They  further  answer,  and 
aver  that  '*  they  have  not  as  a  board,  excepting 
as  hereinbefore  stated,  acted  upon  or  deter- 
mined as  to  the  printing  of  said  names  on  said 
ballots,  but  respondents  aver  that  at  a  meeting 
of  their  board  held  on  the  JJ8th  day  of  October, 
1891,  said  board  by  resolution  determined  to 
print,  on  the  official  ballot  which  they  are  to 
prepare,  all  the  names  of  candidates  for  any 
and  all  of  the  several  city,  ward  and  precinct 
offices,  which  have  been  nominated  by  the  reg- 
ularly called  convention  of  the  several  political 
parties,  and  which  shall  be  duly  certified  to 
said  board  by  the  respective  chairman  and  sec- 
retary of  said  organizations,  and,  unless  other- 
wise ordered  by  your  honorable  court,  it  is  the 
intention  of  respondents  to  print  the  names  of 
all  the  candidates  on  the  so-called  Miner  and 
Thompson  Democratic  ticket.  Respondents 
also  determined  to  print  on  the  official  ballot 
any  vignette  which  the  various  political  organ- 
izations may  designate,  provided  said  party 
supply  respondents  with  a  sufficient  number 
of  cuts  in  time  to  enable  them  to  use  the  same." 

In  closing  their  said  answer,  respondents 
state  as  follows:  "  These  respondents  respect- 
fully submit  themselves  to  the  order  of  the 
court,  and  they  pray,  if  any  order  be  made 
herein,  that  they  may  be  advised  thereby 
whether  they  are  required  by  law  to  determine 
which  of  the  list  of  candidates  nominated  as 
aforesaid  they  should  cause  to  be  printed  on 
the  ballots  prepared  by  them,  or  whether  they 
should  print  on  said  ballots  both  of  said  lists  of 
candidates;  and  they  pray  to  be  further  ad- 
vised if  the  same  name  of  a  party  shall  be  cer- 
tified by  both  of  two  committees,  whether  the 
names  so  certified  shall  be  printed  without  fur- 
ther addition  or  distinctive  designation." 

We  are  clearly  of  the  opinion  that  the  board 
of  election  commissioners  was  in  error  in  sup- 
posing that  the  notice  sent  by  Mr.  Shields,  and 


served  upon  them,  was  defective  for  the  reason 
that  it  did  not  designate  the  name  of  a  party 
or  political  organization  which  the  said  chair- 
man or  secretary  represented.  The  vignette, 
which  was  a  part  of  the  certificate  and  notice 
served  upon  the  board,  combined  within  it  tbe 
name  of  the  party  or  political  organization 
which  they  represented,  and,  where  the  name 
of  the  party  is  combined  with  the  vignette,  it 
is  not  necessary  to  put  another  heading  below 
it.  The  petition  shows  that  the  call  for  a  con- 
vention of  the  Democratic  party  of  the  City 
of  Detroit  resulted  in  two  nominating  conven- 
tions; and  we  are  of  opinion  that  each  of  the 
tickets  nominated  at  such  convention  contain- 
ing the  names  of  the  persons  nominated  bv 
such  conventions,  with  the  vignette  and  heaci- 
ing,  if  any  is  furnished  by  the  committee  of 
such  conventions,  should  be  pnnted  upon  the 
ballot.  We  do  not  consider  that  it  is  the 
province  of  the  board  of  election  commission- 
ers to  determine  which  convention  represented 
the  regular  nominating  convention  of  the  par- 
ty; but  that  it  is  the  duty  of  said  board  to  print 
and  place  upon  the  ballot  the  names  of  the 
candidates  certified  to  them  by  the  committee 
of  either  branch  of  the  party  represented  by 
the  two  conventions  held  to  nominate  city  offi- 
cers, and  that  the  names  so  certified  to  them  in 
each  list  shall  be  embraced  in  the  ticket  so 
printed;  and  that  it  is  their  duty,  further,  if 
the  same  name  of  a  party  shall  be  certified  by 
each  of  two  committees*  that  the  name  so  cer- 
tified shall  be  printed  without  further  addition 
or  distinctive  aesi^ation  than  such  as  is  con- 
tained in  the  certificates  furnished.  And,  in- 
asmuch as  the  respondents  request  that  they 
may  be  advised  therein  upon  the  points  stated 
in  their  answer,  the  order  for  mandamus  will 
issue,  commanding  them  to  print  upon  the  bal- 
lots to  be  prepared  by  them  the  ticket  so  fur- 
nished to  them  by  the  committee  of  the  con- 
vention who  placed  in  nomination  John  Miner 
for  mayor,  and  also  the  vignette  furnished 
them  by  the  committee,  and  that  the  tickets  so 
printed  by  them  shall  contain  tbe  name  of  each 
of  the  candidates  nominated  for  the  respective 
offices  by  said  convention  in  the  form  substan- 
tially prescribed  by  the  Statute,  with  the  name 
which  the  committee  certify  to  them  as  the 
distinctive  name  of  the  party,  without  further 
addition  or  distinctive  designation.  As  the 
answer  denies  any  design  to  avoid  the  law  or 
their  duty  as  election  commissioners,  no  costs 
will  be  awarded  against  them. 
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1 .   A  ballot  havings  on  its  back  "  an  off- 
set '*  or  faint  impression  of  tbe  printing  on  a 


similar  ticlcet  will  not  be  rejected  under  Pol. 
Code,  S  1206,  as  bearing  any  device,  etc.,  desipned 
to  distinguisb  it,  without  proof  that  the  impres- 
sion was  the  result  of  design. 

8.   The  presumption  is  that  an  '*  offset" 

or  faint  impression  of  printing  on  the  back  of  a 
ballot,  or  a  grease  stain  or  small  piece  of  sealing 
wax  thereon,  wap  the  result  of  accident. 


Note.— Afar/fs  or  devic€8  to  dtstinguiOi  bailots.      I  courts  hold  that  they  cannot  determine  the  mate- 
In  MisBifisippi,  where  the  statute  expressly  de-  '  riality  of  any  such  device  or  mark  but  that  it  is 
Clares  that  *'any  d&«ice  or  mark"  by  which  a  ticket  I  necessarily  fatal.    Steele  v.  Calhoun,  61  Miss.  656; 
may  be  distinguished  shall  make  it  invalid,  .the  I  Oglesby  v.  Sigman,  68  Miss.  502. 
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8.  A  small  piece  of  BeaUng  wax  or  a 
small  g^rease  stain  on  the  back  of  a  ballot 
will  not  prevent  counting  it,  unless  It  is  shown 
not  to  beuCcidentaL 

4.  A  ticket  havingr  the  names  of  two 
candidates  for  Jndfl^e  and  one  for  sena- 
tor! arranged  and  numbered  In  consecutive  or- 
der, cannot  be  counted  for  another  candidate  for 
Judge  whose  name  is  written  on  the  line  for  and 
in  the  place  of  the  name  of  the  senatorial  can- 
didate, which  was  erased. 

5.  The  nse  of  an  indelible  pencil  in  eras- 
inf^  and  substituting^  the  name  of  a  can- 
didate on  a  ballot  is  within  the  spirit  of  and  a 


substantial  compliance  with  a  statute  which  re- 
quires it  to  be  done  with  *'a  lead-pencU  or  com- 
mon writinfiT  ink**  in  order  to  permit  the  ballot  to 
be  counted. 

6«  Bed  ink  is  common  writing  ink  wltUn 
the  meaning  of  such  a  statute. 

7«  Erasing  the  name  of  a  candidate  will 
not  prevent  counting  a  ballot  Iter  him 
under  the  California  statute,  unless  another  is 
substituted  or  the  words  *^o  yote"  written  there- 
on after  his  name. 

8.  The  ftUlure  of  a  contestant  to  llle  a 
statement  sullicient  to  show  bis  own 
eligibility  to  a  disputed  office  will  not  prevent 


In  the  last  case  the  mark  seems  to  have  been 
merely  a  plain  line  as  a  border. 

8o  a  space  less  than  that  fixed  by  statute  between 
the  names  on  the  ticket  wUl  make  them  void.  Per- 
Kins  v.  Carraway,  60  Miss.  222. 

But  in  most  States  the  rule  is  less  strict.  Thus 
the  word ''Judiciary"  on  the  backs  of  Judicial  bal- 
lots of  one  candidate  only  does  not  render  them 
void  under  a  statute  which  prevents  dlstinRuish- 
inff  marks.  State  v.  Barden,  10  L.  R.  A.  1S6,  77  Wis. 
4»1. 

The  word  '*for"  before  the  name  of  each  office 
does  not  invalidate  a  ballot  under  a  statute  prohib- 
ittufr  any  words  other  than  the  official  indorsement 
and  the  names  of  the  candidates  and  the  political 
party.    Fields  v.  Osborne  (Conn.)  12  L.  R.  A.  66L 

But  the  words  ''and  ex  officio  reiristrar  of  births, 
marria«res  and  deaths'^  added  to  the  office  of  town 
•clerk,  invalidate  the  ballot  under  that  statute. 
Ibid. 

So  will  the  substitution  of  the  word  "citizen"  for 
the  name  of  the  political  party  by  which  ballots  are 
issued.   Ibid. 

And  substituting  the  words  "for  assemblyman" 
instead  of  "for  member  of  assembly"  or  the  words 
"for  superior  Judge"  Instead  of  "for  Judge  of  the 
superior  court,"  and  the  omission  of  the  word 
'^natoriai"  from  "9th  senatorial  district"  do  not 
constitute  distinguishing  marks  which  will  make 
the  ballot  invalid.    Ooffey  v.  Bdmonds,  66  Cal.  626. 

And  where  the  name  of  the  party  is  not  required 
by  statute  the  words  "  Democratic  ticket,"  at  the 
head  of  a  ballot  and  "people's  party"  in  the  middle 
of  it  will  not  invalidate  it  Williams  v.  State,  69 
Tex.  809. 

Neither  at  a  presidential  election  will  the  words 
"  election  ticket "  and  the  names  of  the  candidates 
for  president  and  vice-president  and  the  counties 
where  the  electors  reside.  Owens  v.  State,  64  Tex. 
■500. 

Marking  the  voter's  number  on  ballots  when 

given  out  by  the  officer  makes  them  void  under  a 

tatute  prohibiting  marks  by  which  they  can  be 

identified.   Woodward  v.  Saisons,  L.  R.  10  C.  P. 

88. 

So  will  the  repetition  in  writing  of  the  candidate's 
name  printed  thereon.   Ibid. 
.     So  will  the  signature  of  the  voter  written  there- 
on.   Ibid, 

But  the  use  of  two  or  three  crosses  instead  of 
one,  or  of  a  peculiar  form  of  the  cross-mark,  or  of 
an  additional  mark,  or  of  an  oblique  mark  for  a 
cross,  or  the  placing  of  the  cross-mark  on  the 
wrong  side  of  the  name  of  a  candidate,  will  not  in- 
validate the  ballot  without  evidence  of  intent  to 
distinguish  it    Ibid. 

And  under  a  similar  statute  the  words  *^  Erase 
the  clause  you  do  not  favor"  will  not  vitiate  a  bal- 
lot which  offers  a  choice  of  propositions.  Apple- 
gate  V.  Bagan,  74  Mo.  258. 

The  discoloration  of  a  ballot  from  the  use  of  ink 
by  the  voter  in  scratching  the  ballot  is  not  tL  dis- 
tinguishing mark  which  will  make  it  Invalid.    Wy- 
man  v.  Lemon,  61  Gal.  273. 
18  L.  R.  A. 


Nor  will  printing  which  shows  through  on  the 
back  of  the  ballot  constitute  such  distinguishinff 
mark.    State  v.  Adams,  66  Ind.  893. 

Nor  will  a  sticker  or  paster  containing  the  name 
of  a  candidate  make  such  a  distinguishing  device. 
Quinn  V.  Markoe,  37  Minn.  489. 

But  ballots  with  eagles  on,  cast  at  an  election  of 
a  religious  corporation  where  a  by-hiw  authoriied 
by  law  prohibits  anything  thereon  but  names,  are 
void.    Com.  V.  Woelper,  8  Serg.  &  R.  29. 

Color^  size,  afid  skape  of  baUois. 

Ballots  on  colored  paper  have  been  held  void  un- 
der a  statute  which  requires  them  to  be  printed  on 
plain  white  paper  without  mark  or  designation. 
State  V.  McKinnon,  8  Or.  498. 

But  a  later  case  in  the  same  State,  while  not  de- 
ciding whether  the  former  case  should  be  followed 
on  similar  facts,  holds  that  such  ballots  are  not  %'oid 
when  they  are  printed  on  tinted  paper  selected  for 
the  purpose  and  furnished  by  the  secretaiy  of  state. 
State  V.  Wolf,  17  Or.  U9. 

A  similar  rule  is  applied  in  California  to  ballots 
furnished  by  an  officer  where  there  were  variations 
from  the  statutory  requirements  as  to  sixe,  print- 
ing, and  paper.    Kirk  v.  Rhoads,  4A  CaL  386. 

And  under  the  Colorado  statute  which  prohibits 
printing  or  distributing  ballots  on  other  than  plain 
white  paper,  but  does  not  expressly  prohibit  votlDg 
or  counting  them,  ballots  printed  on  pale  yellow 
paper,  which  was  the  nearest  like  that  required 
that  could  be  found  and  used  because  the  regular 
tickets  had  not  come,  were  held  valid.  Kellogg  v. 
Hickman,  12  Colo.  266. 

And  white  paper  tinged  with  blue  with  ruled 
lines  was  held  a  sufficient  compliance  with  the  Stat- 
ute requiring  the  use  of  white  paper  without  marks 
intended  to  distinguish  the  ballots,  in  the  absence 
of  evidence  that  such  paper  was  used  with  intent 
to  distinguish  the  ballots.  People  v.  KQduff,  16  m. 
492. 

Making  tickets  of  diamond  shape  does  not  of  it- 
self amount  to  a  "device"  to  distinguish  them 
where  the  shape  is  not  prescribed  by  statute.  State 
V.  Phillips,  68  Tex.  390. 

Marks  on  the  inside  of  ticket. 

Under  a  statute  which  provides  for  tickets  "with- 
out any  distinguishing  mark  or  other  embellish- 
ment thereon."  but  permitting  the  voter  to  write 
his  name  on  the  back  thereof,  marks  on  the  inside 
of  a  ticket,  such  as  a  party  name  for  a  heading,  do 
not  make  the  tickets  void.  Drullner  v.  8tste,9 
Ind.  806;  Stanley  v.  Manly,  36  Ind.  276;  MiUhoUaod 
V.  Bryant,  39  Ind.  868. 

But  in  Mississippi  it  is  held  that  the  prohibition 
of  "any  device  or  mark  by  which  one  ticket  may  be 
distinguished"  from  another  applies  to  marks  on 
the  inside  as  well  as  on  the  outside  of  a  ballot. 
Steele  v.  Calhoun,  61  Miss.  666;  Oglesby  v.  Slgmsn, 
66  Miss.  602;  Perkins  v.  Oarraway,  89  Miss.  VS, 
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relief  to  the  extent  of  aonuIUng  the  oertlfloate  of 
election  of  the  opposing'  candidate  who  has  been 
illegaUy  decJared  elected. 
9«  An  amendment  of  the  statement  of  a 
oonteetant  of  an  election  may  be  made  to 
show  his  eligibility  after  the  cause  has  been  re- 
manded from  an  appellate  court. 

(October  8, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  Sonoma  County  in  favor 
of  defendant  in  an  action  brought  to  contest 
defendant's  right  to  act  as  one  of  the  superior 
court  judges  lor  that  county.     Bever&ed. 

The  facta  sufficiently  appear  in  the  opinion. 

Mr.  T.  J.  Gearjr,  with  Mr,  A.  P.  Ware, 
for  appellant. 

Messrs,  C.  S.  Far^nar  and  J.  A.  Bar- 
l&am  for  respondent. 

De  Haven,  J.,  delivered  the  opinion  of  th6 
court: 

The  parties  to  this. action  were  opposing  can- 
didates for  the  office  of  superior  judge  of  Sono- 
ma County  at  the  general  election  of  1890. 
The  respondent,  Crawford,  received  a  certifi- 
cate of  election,  and  this  is  an  action  contest- 
ing his  right  thereto.  As  a  result  of  the  trial 
and  recount  in  the  superior  court,  it  appearing 
that  the  defendant  received  one  vote  more 
than  the  plaintiff,  the  court,  on  motion  of  de- 
fendant, granted  a  nonsuit  and  dismissed  the 
proceedings.  The  contestant  appeals  from  this 
judgment,  and  claims  that  the  court  erred  in 
counting  certain  ballots  for  the  respondent, 
and  in  refusing  to  count  others  for  the  appel- 
lant. 

1.  Two  ballots,  regular  on  their  face,  and 
with  the  appellant's  name  printed  thereon  for 
iudee  of  the  superior  court,  were  not  counted 
oy  the  court  for  the  reason  that  there  was  on 
the  back  of  each  a  faint  type  impression  of  a 
portion  of  the  face  of  a  similar  ticket.  The 
impression  is  known  among  printers  as  an 
**  off-set,"  and,  if  there  is  too  much  ink  upon 
the  type  used,  is  produced  when  one  sheet  is 
placed  face  downward  upon  the  back  of  an- 
other, which  has  preceded  it  from  the  press. 
In  our  opinion  the  court  erred  in  its  refusal  to 
count  these  ballots  for  appellant. 

Section  1206  of  the  Political  Code  Provides: 
*'  When  a  ballot  found*in  any  ballot-box  bears 
upon  the  outside  thereof  anv  impression,  de- 
vice, color  or  thing,  or  is  folded  m  a  manner 
designed  to  distinguish  such  ballot  from  other 
legal  ballots  deposited  therein,  it  must,  with  all 
its  contents,  be  rejected."  Prior  to  the  adop- 
tion of  the  Code,  it  was  the  usual  practice  to 
have  the  tickets  of  the  different  political  par- 
ties of  a  different  color  or  weight  or  size,  so 
that  an  observer  at  the  polls  could  see  at  a 
glance  and  detect  which  party  ticket  was  de- 
posited by  the  voter.  It  was  to  prevent  this, 
and  secure  to  the  citizen  absolute  secrecy 
for  bis  ballot,  that  the  section  above  quoted, 
and  others  of  the  same  Code,  were  enacted, 
prescribing  for  ballots,  uniformity  of  paper, 
color  and  size;  and,  in  order  to  justify  the 
rejection  of  a  ballot  under  this  section,  it  must 
appear  that  such  '*  impression,  device,  color  or 
thing,"  on  the  outside  thereof,  was  intended  to 
distinguish  it  from  other  legal  ballots  ( Wyman 
y.  Lemon,  ftl  Cal.  278);  and  the  court  is  not 
18  L.  R.  A. 


authorized  to  find  such  design  when  it  is  just 
as  reasonable  to  attribute  the  appearance  of 
the  ticket  to  accident  as  design.  It  is  not 
doubted,  as  was  argued  here,  that  tickets  may 
be  marked  as  these  were  for  the  purpose  of 
distinguishing  them  from  other  ballots,  and  to 
be  furnished  only  to  a  certain  class  of  voters. 
But  in  the  absence  of  any  proof  tending  to 
show  this,  the  presumption  must  be  that  such 
impression  was  the  result  of  accident,  and  not 
intended,  and  therefore  within  neither  the  let- 
ter nor  spirit  of  this  section,  or  section  1207  of 
the  same  Code,  which  provides  that  when  a 
ballot  bears  upon  it  any  impression,  device, 
color  or  thine  intended  to  designate  or  impart 
knowledge  of  the  person  who  voted  it.  it  must 
be  rejected. 

2.  what  is  said  in  the  preceding  paragraph 
will  apply  with  equal  force  to  the  two  MIots 
not  counted  for  appellant,  one  of  which  bad 
upon  its  back  a  very  small  piece  of  red  sealing 
wax,  and  the  other  a  small  stain,  as  if  made  \>j 
a  drop  of  oil,  or  something  of  that  nature.  It 
is  far  more  reasonable  to  suppose  that  the  wax 
was  accidentally  placed  upon  the  ticket  by  the 
officers  of  election  in  sealin«;  the  package  in 
which  it  was  returned  than  to  believe  that  it 
was  designedly  placed  there  as  a  distinguishing 
mark  before  its  deposit  in  the  ballot-box;  and 
as  to  the  other,  the  mark  or  discoloration  is  of 
that  character  that  the  most  natural  conclusion 
in  relation  to  it  is  that  it  was  due  to  some  acci- 
dental cause,  and  was  not  intended  to  distin- 
guish the  ballot  or  impart  knowledge  of  the 
person  who  voted  it. 

8.  The  court  erred  in  countiue  ballot  marked 
"Exhibit  87"  as  a  vote  for  the  respondent. 
The  ticket,  so  far  as  necessary  to  be  set  out,  is 
as  follows: 

"18.  Judge  of  the  Superior  Court,  Thomas 
Rutledge. 

"  19.  Judge  of  the  Superior  Court,  J.  W. 
Oates. 

"20.  State  Senator,  Tenth  EMstrict,  Robert 
Howe," 

— with  the  name  "Robert  Howe"  erased  and 
that  of  the  respondent  written  opposite,  or  in 
line  with  it.  We  do  not  see  how  this  ticket  can 
be  read  as  a  vote  for  respondent  for  the  office  of 
judge  of  the  superior  court.  A  ballot  is  to  be 
construed  as  any  other  writing;  and,  while  a 
resort  to  parol  evidence  of  extrinsic  circum- 
stance may  be  had  for  the  purpose  of  interpret- 
ing what  would  otherwise  be  doubtful,  it  can- 
not be  shown  that  the  intention  of  the  voter 
was  anything  different  from  what  plainly  ap- 
pears upon  the  face  of  the  ballot.  PwpU  v. 
Seaman,  5  Denio,  409. 

And  when  the  ballot  intelligentlv  shows  that 
a  particular  person  is  voted  for  to  fill  a  particu- 
lar office,  it  cannot  be  counted  differently  be- 
cause the  court  may  believe  that  the  voter 
made  a  mistake  in  preparing  his  ticket.  Voting 
for  a  person  to  fill  an  office  for  which  he  is  not 
a  candidate  may  be  the  result  of  mistake,  or  it 
may  be  merely  the  frivolous  exercise  of  the 
right  of  suffrage;  hut,  no  matter  whether  such 
action  may  be  attributed  to  folly  or  mistake, 
the  ballot  is  the  only  expression  of  the  voter's 
will,  and  it  must  be  counted  according  to  its 
legal  effect.  The  intention  of  the  voter,  as  it 
appears  upon  the  face  of  this  ballot,  was  to 
vote  for  respondent  for  state  senator,  and  not 
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for  judge  of  the  superior  court,  and  it  should 
be  so  counted. 

4.  Upon  certain  ballots  the  printed  name  of 
the  respondent  was  erased  with  an  indelible 
pencil,  and  the  name  of  the  appellant  written 
opposite  thereto  with  the  same  kind  of  pencil. 
The  court  refused  to  count  the  same  for  appel- 
lant, but  did  count  such  ballots  as  votes  for 
respondent.  The  respondent  insists  that  the 
ruhngs  of  the  court  in  relation  to  the  counting 
of  these  ballots  are  justified  by  section  1204 
of  the  Political  Code.  That  section  declares: 
'*  When  upon  a  ballot  found  in  any  ballot-box 
a  name  has  been  erased  and  another  substituted 
therefor,  in  any  other  manner  than  by  the  use 
of  a  lead-pencil  or  common  writing  ink,  the 
substituted  name  must  be  rejected,  and  the 
name  erased,  if  it  can  be  ascertained  from  an 
inspection  of  the  ballot,  must  be  counted." 
There  was  evidence  introduced  tending  to  show 
that  indelible  pencils  are  not  in  fact  lead  pen- 
cils, nor  commonly  known  as  such  by  mer- 
chants selling  them.  The  question  is  thus 
presented  whether  a  voter  must  follow  the 
very  letter  of  this  section  of  the  Code  in  pre- 
panng  his  ticket,  or  have  his  vote  for  a 
particular  candidate  rejected.  We  think  it 
very  clear  that  such  is  not  the  purpose  or  the 
meaning  of  that  section.  The  Coae  comniis- 
sioners,  in  their  note  to  this  section,  say: 
"This  section  is  intended  to  prevent  the  use  of 
nitrate  of  silver,  or  any  other  chemical  sub- 
stance which  may  be  written  over  a  name  and 
not  be  distinguishable  until  time  brings  out  the 
impression;  also,  to  prevent  the  use  of  pasters, 
the  use  of  which  is  subject  to  two  objections: 
firsts  their  liability  to  come  off;  second,  their 
liability  to  be  fraudulently  taken  off."  This 
object  of  the  law — and  it  is  apparent  that  the 
Legislature  could  have  had  no  other  in  view — 
is  attained  if  the  erasure  and  substitution  are 
made  in  such  a  manner  as  to  present  at  the 
time  and  retain  the  same  general  appearance  as 
if  made  by  a  lead-pencil  or  common  writing 
ink.  This  section,  in  declaring  that  erasures 
and  change  of  names  shall  not  be  made  "in 
any  other  manner  than  by  the  use  of  a  lead- 
pencil  or  common  writing  ink,"  really  means 
that  the  erasure  and  substitution  shall  not  be 
made  in  any  other  style  or  form,  or  with  any 
different  enect,  than  would  be  produced  by 
the  use  of  a  lead-pencil  or  common  writing  ink. 
The  law  looks  only  to  matters  of  substance, 
and  does  not  waste  its  energies  in  pursuit  of 
shadows;  and  if  the  appearance  of  having 
been  made  with  a  lead-pencil  is  produced  by 
the  use  of  an  indelible  pencil,  there  is  a  sub- 
stantial compliance  with  the  statute,  although 
such  a  pencil  may  not,  strictly  speaking,  be 
known  as  a  lead-pencil.  Any  other  construc- 
tion would  sacrifice  the  spirit  and  reason  of 
the  law  to  the  mere  letter;  and  yet  it  is  one  of 
the  great  maxims  of  interpretation  to  keep 
strictly  in  view  the  general  scope,  object  and 
purpose  of  the  law,  rather  than  its  mere  letter. 
•'He  who  considers  merely  the  letter  of  an 
instrument  goes  but  skin  deep  into  its  mean- 
ing." Broom,  Legal  Maxims,  611.  "A  rigid 
and  literal  meaning  would,  in  many  cases,  de- 
feat the  very  object  of  the  Statute,  and  would 
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exemplify  the  maxim  that  '  the  letter  killeth, 
while  the  spirit  keepeth  alive.'  Every  statute 
ought  to  be  expounded,  not  according  to  the 
letter,  but  according  to  the  meaning.  .  .  . 
And  the  intention  is  to  govern,  although  such 
construction  may  not  in  all  respects  agree  with 
the  letter  of  the  Statute."  IVacy  v.  Troy  <fe  B. 
R.  Co.  88  N.  Y.  437. 

5.  The  court  erred  in  counting  ballot  No.  8 
as  a  vote  for  the  respondent.  Lpon  this  ticket 
the  printed  name  of  respondent  was  erased 
with  red  ink,  and  that  of  J.  W.  Gates  written 
in  place  of  it,  also  in  red  ink.  The  respondent 
contends  that  red  ink  is  not  common  ink  within 
the  meaning  of  the  Statute.  We  cannot  say 
that  it  is  not  such  an  ink;  and  its  use  is  not 
within  the  mischief  which  it  is  the  object  of 
the  law  to  prevent. 

6.  Upon  several  ballots  the  name  of  appel- 
lant was  erased  and  no  name  substituted  there- 
for, and  the  words  *  *  No  vote "  were  not  writ- 
ten after  the  name  erased.  These  were  counted 
as  votes  for  appellant.  The  court  was  oonect 
in  this  ruling.  The  Statute,  in  order  to  guard 
against  fraudulent  erasures,  has  provided  this 
as  the  only  wa^'  in  which  the  voter  can  mani- 
fest his  intention  to  erase  a  name,  when  he 
does  not  substitute  another;  and  under  such 
circumstances  the  erasure  is  not  complete  un- 
less followed  by  these  words.  There  is  no 
valid  constitutional  objection  to  this  re<}uire- 
ment.  It  does  not  prescribe  any  educational 
qualification  for  the  voter,  nor  require  him  to 
disclose  the  secrecy  of  his  ballot,  as  contended. 

7.  The  statement  or  complaint  filed  by  appel- 
lant in  this  proceeding  does  not  allege  that  he 
possesses  the  qualifications  require^l  by  the 
Constitution  of  this  State,  to  make  him  eligible 
to  the  office  of  judge  of  the  superior  court,  and 
it  is  claimed  by  respondent  that  the  statement 
is  therefore  fatally  defective,  and  for  that  rea- 
son the  judgment  dismissing  the  proceeding 
should  be  affirmed.  It  is  true  that  in  order  to 
entitle  appellant  to  the  full  relief  asked  for,  to 
wit,  a  judgment  that  he  was  elected  instead  of 
respondent,  the  statement  should  have  alleged 
facts  showing  that  he  was  eligible.  But  tbe 
statement  is  not  fatally  defective  if  it  states  a 
case  for  any  relief.  Perri  v.  Beavmont  (Cal.) 
27  Pac.  Rep.  584.  And  we  think  that  it  does. 
It  is  alleged  that  the  appellant  is  an  elector  of 
the  County  of  Sonoma;  and,  such  being  tbe 
case,  he  was  authorized  to  commence  this  pro- 
ceeding, and  upon  proof  of  facts  alleged  in  his 
statement,  was  entitled  to  a  judgment  annul- 
ling the  election  of  defendant.  As  the  case 
must  be  remanded  for  a  new  trial,  tbe  court 
below  should,  upon  application,  permit  tbe 
appellant  to  amend  his  statement  so  as  to 
allege  the  necessary  facts  showing  his  eligi- 
bility to  be  chosen  to  the  office,  the  election  to 
which  is  in  controversy  here.  Pent  v.  Beau- 
mont, 8upra. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

We  concur:  Beatty,  CK  J.;  Garoatte, 
J.;  Harrison.  J.;  Sharpstein*  J.;  Pai- 
ersoiit  J, 
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!•  A  common  lutnd-car  standing  od  the 
ground  beside  a  railroad  traok  is  not  a  thing* 
dangrerous  In  and  of  itself,  which  a  railroad  com- 
pany is  required  to  guard  or  lock. 

2.  .It  is  not  ne^li^ence  to  leave  a  com- 
mon hand-car,  weighing  from  six  hundred  to 
seven  hundred  pounds,  six  feet  from  a  railroad 
track  and  four  or  fl%-e  feet  below  it,  a  mile  from 
the  thickly  settled  part  of  a  city  and  a  quarter  of 
a  mile  from  the  nearest  house,  and  let  it  remain 
there  over  Sunday,  unlocked  and  unguarded  so 
as  to  render  its  owners  liable  In  damages  for  the 
death  of  a  boy  eleven  years  old,  who,  while  rid- 
ing on  it  with  other  boys  who  had  replaced  it  on 
the  track,  fell  oif  and  was  run  over  and  killed. 

(September  12, 1891.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County, 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damaGfes  for  personal  injuries  resulting 
in  death,  an^  alleged  to  have  been  caused  by 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williams  &  Van  Cott,  for  appel- 
lant: 

If  the  instrument  in  and  of  itself  is  danger- 
ous, then  the  defendant  is  liable  in  case  it  is 
left  near  a  public  place  and  young  children  are 
injured  by  reason  of  the  same.  Generallv 
speaking,  a  machine  dangerous  in  and  of  itself 
would  be  one  that  does  injury  when  being 
tampered  with  in  its  then  present  condition 
and  without  changing  its  locality  to  an  entirely 
different  one  so  as  to  be  most  advantageous  to 
do  injurv. 

See  J&ddy  v.  Missouri  Pac,  R,  Co,  1%  L.  R. 
A.  749.  104  Mo.  284. 

This  principle  of  liability  is  the  one  recog- 
nized by  the  authorities. 

Chicago  db  A,  R.  Co.  v.  McLaughlin,  47  111. 


NOTK.— ZVespow  amd  wnwarranldbie  interference  in 
its  reAalUm  to  negitaence. 

It  is  difBcult  to  see  how  a  liability  can  be  incurred 
where  the  defendant  corporation  had  done  nothing 
directly  to  produce  the  injury,  and  where  there  was 
an  unauthorized  interference  with  or  invasion  of 
its  rights.  It  is  true  that  cases  may  be  found  where 
a  different  doctrine  seems  to  be  upheld,  as  in  Lynch 
V.  Nurdin,  1 Q.  B.  29,  where  an  Inf&nt  entered  into 
a  cart  standing  in  the  street  and  was  injured,  the 
owner  was  held  liable.  But  there  is  a  clear  distinc- 
tion between  such  a  case,  where  the  infant  was 
lawfully  in  the  highway,  which  it  has  the  right  to 
travel  and  use,  and  where  the  blameable  careless- 
ness of  the  defendant  tempted  the  child  to  amuse 
himself  with  an  empty  cart  and  a  deserted  horse, 
and  the  case  at  bar  where  he  is  palpably  invading 
the  premises  of  another  as  a  mere  trespasser.  In 
the  latter  case  a  party  is  without  the  protection  of 
the  law  except  in  special  oases.  The  owner  of  land 
may  dig  an  excavation  in  his  own  premises,  not 
substantially  adjoining  a  public  highway,  and  no 
action  lies  against  him  by  one  who  has  strayed 
off  the  highway  rand  fallen  into  the  excavation. 
Hardcastle  v.  South  Yorkshire  R.  Ck).  4  Hurlst.  &  N. 
«7;  HounseU  v.  Smith,  29  L.  J.  C,  P.  20B;  Uott  v. 
Wilkes,  3  Bam.  &  Aid.  304;  Nicholson  v.  Erie  R.  Co. 
41  N.  Y.  528. 

But  a  different  rule  prevails  when  the  pit  dug  is 
8o  near  the  highway  that  a  person  in  using  the 
same  with  ordinary  caution  may  fall  in.  See  Beck 
V.  carter,  68  N.  Y.  288,  where  the  authorities  are  re> 
viewed. 

WitJiin  wea-recognized  leoal  principles. 

The  deceased  being  a  trespasser,  defendant  would 
not  be  liable  for  his  death  (Wharton,  Neg.  9  605; 
Kohn  V.  Lovett,  44  Ga.  251;  Murray  v.  McLean,  57 
111.  378:  Hargreavos  v.  Deacon.  25  Mich.  6;  OUlis  v. 
Pennsylvania  R.  Co.  50  Pa.  120);  and  the  Supreme 
Court  of  Pennsylvania  has  asserted  that  an  entry 
npon  the  land  of  an  unfenced  railroad  company 
stood  upon  the  same  footing  with  an  entry  into  a 
bedroom.  Philadelphia  &  R.  R.  Co.v.  Hummell,  44 
Pa.  375.  See  New  York  &  E.  R,  Co.  v.  Skinner,  19 
Pa.  801. 

In  all  oases,  where  n  recover^'  has  been  sustained 
against  a  party  not  immediately  connected  with  the 
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injury,  the  negligent  act  was  in  itself  i>ositi vely  un> 
lawful,  or  recklessly  dangerous.  Lynch  v.  Nurdin, 
1 Q.  B.  29,  has  not  been  followed,  nor  Is  it  regarded  as 
authority.  Hartfleld  v.  Roper,  21  Wend.  015;  Tona- 
wanda  R.  Co.  v.  Munger,  5  Denio,  267,  4  N.  Y.  300. 

Effects  of  an  act  of  negligence  imminently  danger- 
ous. 

Had  the  act  of  the  defendant  corporation  been  one 
imminently  dangerous  to  the  lives  of  others,  the  de- 
cision in  the  principal  case  would  doubtless  have 
been  in  favor  of  the  plaintiff,  within  the  principle 
of  the  familiar  rule  stated  by  Sutherland  on  Dam- 
ages, vol.  2,  p.  485:  "Where  an  act  of  negligence  is 
imminently  dangerous  to  the  lives  of  others  the 
guilty  party  is  liable  to  the  one  injured  by  the  neg- 
ligence, whether  there  be  a  contract  between  them 
violated  by  that  negligence  or  not."  The  nrinciple 
is  illustrated  by  the  case  of  Thomas  v.  Winchester, 
6  N.  Y.  397.  That  was  a  case  in  which  a  dealer  in 
drugs  had  carelessly  labeled  a  poison  as  harmless 
medicine,  and  sent  it,  so  labeled,  into  the  market. 
It  was  held  that  the  dealer  was  liable  to  any  person 
who  might  be  injured  by  the  use  of  the  drug.  In 
considering  what  articles  can  be  regarded  immi- 
nently dangerous,  the  eame  court,  in  Loop  v.  Litch- 
field, 42  N.  Y.  357,  says:  *They  are  instruments  and 
articles  in  their  nature  calculated  to  ;do  injury  to 
mankind,  and  are  generaUy  intended  to  accoip- 
plish  that  purpose;  they  are  essentially  and  in  their 
elements  instruments  of  danger."  Roddy  v.  Mis- 
souri Pac.  R.  Co.  12  L.  R.  A.  746, 104  Mo.  234. 

In  Longmeid  v.  Holllday,  6  Eng.  L.  &  Eq.  562,  the 
distinction  is  recogrnized  between  an  act  of  negli- 
gence imminently  dangerous  to  the  lives  of  others 
and  one  that  is  not  so.  In  the  former  instance,  the 
party  guilty  of  the  negligence  is  liable  to  the  party 
injured;  in  the  latter,  the  negligent  party  is  liable 
only  when  his  negligence  is  a  breach  of  contract, 
express  or  implied. 

It  cannot  reasonably  be  contended  that  a  rail- 
road car,  though  supplied  with  defective  brakes,  is 
an  imminently  dangerous  instrument.  Unless  put 
in  motion  it  is  perfectly  harmless,  and  when  in  mo- 
tion it  is  not  essentially  dangerous.  Roddy  v.  Mis- 
souri Pac.  R.  Co.  12  L.  R.  A.  746, 104  Mo.  234;  Chicago 
&  A.  R.  Co.  V.  McLaughlin,  47  111. 285;  Gurley  v. Mis- 
souri Pac.  R.  Co.  12,West.  Rep.  380, 98  Mo.  445. 
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265:  Chicago,  B.  dt  Q.  B.  Go.  v.  Stumps,  69  111. 
414;  McAlpin  v.  Potcell,  70  N.  Y.  126;  8t, 
Louis,  V.  d  T.  H.  R,  Go.  v.  BeU,  81  111.  76;  Pat- 
tersoD,  Railway  Accident  Law,  pp.  184-188; 
Baltimore  dt  0.  B.  Co,  v.  Schwindling,  101  Pa. 
258:  2  Wood,  Railway  Law,  p.  1296:  Central 
Branch  U.  P.  R,  Co.  v.  Benigh,  28  Kan.  847. 

The  boys  in  this  case  were  trespassers.  They 
were  not  upon  the  public  street  or  sidewalk  or 
upon  their  own  premises,  but  they  went  way 
on  to  a  place  where  they  would  clearly  become 
trespassers  by  going  upon  the  appellant's  prop- 
erty where  the  appellant  would  owe  them  no 
duty,  so  that  the  sole  question  would  be  brought 
home.  Was  a  car  of  this  kind  down  bv  the  side 
of  the  track,  not  in  a  public  place  and  not  dan- 
gerous of  itself,  such  an  instrument  that  the  ap- 
pellant was  bound  to  anticipate  that  boys  could 
lift  the  same  upon  the  track  and  be  injured  in 
consequence  thereof? 

See  McEaehem  v.  Boston  d  M.  R.  Co.  150 
Mass.  515.  and  cases  cit^;  Daniels  v.  New 
York  diN.E.R.  Go.  (Mass.)  ante,  p.  248. 

The  son  of  the  respondent  was  guilty  of  con- 
tributory negligence  in  the  premises.  An  in- 
fant is  held  to  care  according  to  his  age  and 
understanding.  Appellant  should  not  be 
charged  with  greater  care  in  looking  after  a 
boy  of  this  age  than  he  would  be  capable  of 
exercising  towards  himself. 

Masser  v.  Chicago,  R.  I.  dh  P.  R.  Go.  68  Iowa, 
602;  1  Shearm.  &  Redf.  Neg.  p.  108. 

Messrs.  Sutherland'&ftfudd  for  respond- 
ent. 

Anderson,  </.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  the  plaintiff  to  re- 
cover damages  for  the  death  of  his  son,  aged 
between  eleven  and  twelve  vears,  alleged  to 
have  been  caused  by  the  negligence  of  the  de- 
fendant. There  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  |4,000.  and  the  de- 
fendant brings  this  appeal  from  the  judgment, 
and  from  the  order  of  the  court  overruling  a 
motion  for  a  new  trial. 

The  complaint  alleged  that  on  October  11, 
1890.  the  defendant  left  a  hand-car  upon  one 
of  the  tracks  of  its  road  within  the  limits  of 
Salt  Lake  City,  and  permitted  it  to  remain 
there  until  the  evening  of  October  12,  without 
being  in  any  way  guarded  or  locked,  and  that 
on  the  last-named  date  plaintiff's  son  was  at- 
tracted to  the  hand- car,  and  got  on  the  same 
wjth  other  boys,  and  while  riding  down  a 
grade  lost  his  balance,  and  fell  from  the  car 
and  was  killed.  The  answer  of  the  defendant 
denied  each  and  every  allegation  of  the  com- 
plaint. The  evidence  showed  that  the  defend- 
ant was  constructing  yards  and  side  tracks 
near  the  north  limits  of  Salt  Lake  City.  That 
on  Saturday,  October  11,  1890,  there  was  a  set 
of  hands  at  work  there,  and  that  about  noon 
of  that  day  they  quit  work,  and  started  back  to 
the  city  on  a  hand-car;  that  on  account  of  snow 
having  fallen  on  the  '  rails,  and  an  ascending 
grade, they  were  unable  to  propel  the  car;  that 
they  set  the  car  off  the  track,  left  it  unlocked, 
and  came  back  to  the  city  on  foot;  that  the  car 
weighed  between  six  and  seven  hundred  pounds 
and  required  four  men  to  lift  it  from  the  track, 
that  at  the  point  where  they  put  the  hand-car 
off  the  track  the  track  is  four  or  five  feet  above 
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the  level  of  the  ground,  and  they  placed  it  so 
that  the  edge  of  the  car  would  be  about  six 
feet  from  the  rail;  that  the  place  where  they 
left  the  car  is  about  a  mile  from  the  thickly 
settled  portions  of  the  city,  and  that  there  are 
no  houses  nearer  than  a  quarter  of  a  mile,  and 
that  the  ground  is  swampy  and  wet,  and  is  not 
used  norsuitablefor  a  plaj'-ground  for  children; 
that  either  that  afternoon  or  on  Sunday  morn- 
ing some  boys  placed  the  car  back  on  the  track. 
On  Sunday  forenoon  a  number  of  boys  were 
playing  with  the  hand-car  by  running  around 
on  the  side  tracks  or  switches,  and  about  S 
o'clock  in  the  afternoon  they  were  joined  by 
plaintiff's  son  and  other  boys,  when  they  push- 
ed the  car  up  an  ascending  grade,  and  all  got 
on,  and  started  down  the  ^de,  and  when  a 
high  rate  of  speed  had  been  attained  the  son  of 
plaintiff  either  jumped  or  fell  off  in  front  of 
the  car,  and  was  run  over  and  killed.  Some 
of  the  plaintiff's  witnesses  who  were  on  the 
car  at  the  time  of  the  accident  testified  that  the 
deceased  jumped  off,  while  others  say  they 
thought  he  lost  his  balance,  and  fell  off.  The 
ages  of  the  boys,  as  far  as  it  appears  in  the  evi- 
dence, ranged  from  eleven  to  fifteen  years. 
In  the  opinion  of  the  witnesses  the  car  was  run- 
ning at  the  time  of  the  accident  at  a  rate  of 
twenty-five  miles  an  hour,  and  the  distance 
within  which  they  stopped  it,  according  to  the 
testimony,  was  from  ten  to  seventy-five  feet 
from  where  the  accident  happened.  James 
Morris,  a  witness  for  plaintiff,  testified  that  he 
was  fifteen  years  old;  that  he  was  one  of  the 
boys  on  the  car  when  Robinson  was  killed; 
that  after  the  accident  they  took  the  car  off  the 
track:  and  left  it  where  the  other  boys  told  him 
they  got  it.  He  fiuther  testified  that  he,  with 
other  boys,  had  used  the  car  before,  with  the 
permission  of  the  "boss,"  eight  or  ten  times, 
when  the  men  were  there  working;  but  the  boss 
never  gave  them  permission  to  take  the  cars  and 
ride  on  them  when  the  men  were  not  there. 

The  defendant  contends  that  no  negligence 
on  its  part  was  shown,  and  that  the  evidence  is 
not  sufficient  to  support  the  verdict.  A  hand- 
car, weighing  six  or  seven  hundred  pounds, 
standing  on  the  ground  a  quarter  of  a  mile 
outside  the  settled  limits  of  the  city,  is  not  of 
itself  dangerous;  and  boys  of  8ufi9cientage  and 
strength  to  lift  it  up  an  embankment  four  or 
five  feet  high  and  place  it  upon  the  track  are 
old  enough  to  fully  understand  and  appreciate 
whatever  danger  there  is  in  running  upon  the 
track.  The  deceased  and  the  other  boys  had 
no  right  to  be  upon  the  defendant's  track  med- 
dling with  its  property.  They  were  technically 
trespassers,  and  the  defendant  owed  them  do 
duty,  as  in  the  case  of  passengers  or  employes. 
If  the  boys  who  took  this  car  and  placed  it  on 
the  track  had  found  a  common  wagon  stand- 
ing beside  the  road  and  had  hauled  it  to  the 
top  of  a  hill,  removed  or  raised  the  tongue,  and 
all  gotten  in  and  let  it  nin  down  the  hill  at 
such  a  reckless  rate  of  speed  as  to  cause  one  of 
their  number  to  become  so  alarmed  as  to  jump 
or  fall  out  and  get  killed;  or  if  they  had  gone 
on  a  neighbor's  premises  without  permission, 
and  while  there  had  taken  a  sled  belonging  to 
him,  and  engaged  in  the  amusement  called 
"coasting,"  and  while  so  engaged  one  of  them 
had  fallen  off  and  been  run  over  and  killed,— 
it  would  scarcely  be  contended  that  the  owner 
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of  the  wagon  or  sled  would  be  liable  in  dam- 
ages for  the  injury;  and  yet  in  principle  those 
cases  would  dififer  but  little,  if  any.  from  the 
one  under  consideration. 

The  case  of  Siovx  City  dt  P.  R  Co,  v.  t^tout, 
84  U.  8.  17  Wall.  657.  21  L.  ed.  745.  cited  by 
plaintiff,  was  a  case  where  a  turn-table  was  left 
unfastened,  and  a  small  child  was  injured 
while  it  was  being  turned  around.  The  court 
charged  the  jury  in  that  case  that,  ''if  the 
turn-table  in  question,  in  its  construction  and 
the  manner  in  which  it  was  left,  was  not  dan- 
serous  in  its  nature,  the  defendants  were  not 
liable  for  negligence;"  and  this  instruction  was 
approved  by  the  Supreme  Court  of  the  United 
States.    A  machine,  to  be  dangerous  in  and  of 


itself,  must  be  of  such  a  character  that  it  can 
only  be  handled  with  safety  by  persons  of  ma- 
ture years  and  experience.  But  we  think  a 
common  hand-car,  standing  on  the  ground  be- 
side a  railroad  track,  is  not  a  thins  dangerous 
in  and  of  itself,  which  the  railroaa  company  is 
required  to  guard  or  lock.  Chicago  d  A.  R. 
Co,  V.  McLaughlin,  47  111.  365;  Chicago,  B.  <fc 
G.  R  Co.  V.  Stumps,  69  HI.  414. 

We  think  that  to  leave  the  hand-car  where 
it  was  left  in  this  case,  under  the  circumstances, 
was  not  negligence,  and  that  the  verdict  is  un- 
supported by  the  evidence. 

TJie  cause  is  reversed  and  remanded,  and  a 
new  trial  ordered. 

Blackburn  and  Miner,  JJ.,  concur. 
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1.  Attorneys  preferring^  eharg^es 
against  another  attorney  of  unprofes- 
sional conduct,  for  the  purpose  of  having  him 
disbarred,  need  not  show  that  they  ooDstitute  a 
committee  appointed  by  the  bar  association  of 
the  county  for  that  purpose  either  to  eetablish 
their  rlRht  to  Institute  the  proceeding,  or  to  give 
the  court  Jurisdiction. 

2*  The  record  in  an  action  against  an 
attorney  toa>ecover  money  out  of  which 
he  was  charged  with  defrauding  plaintUT,  which 
resulted  in  a  Judgment  against  him.  is  admissible 
in  a  proceeding  by  members  of  the  bar.  based  on 
the  transaction  out  of  which  such  action  arose, 
to  procure  his  disbarment  for  unprofessional 
conduct,  especially  where  the  complaint  averred 


the  existence  of  such  record,  which  the  answer 
denied. 

8*  Theabsolntedisbarmentof  an  attor- 
ney is  Justified  where  he,  upon  receiving  an 
unenforceable  claim  against  his  own  client, 
caused  a  complaint  to  be  served  in  the  name  of 
another  attorney  and  then  advised  his  client  to 
settle,  falsely  telling  him.  with  full  knowledge  of 
the  facts,  that  the  claim  was  good  and  [could  be 
collected  out  of  his  property. 

(January  7. 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
disbarring  him  from  practice  as  an  attorney. 
Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  H.  S.  Sanford  for  appellant. 

Messrs,  Samuel  Fessenden,  John  C. 
Chamberlain  and  Georg^e  W.  Wheeler» 
for  appellees: 

The  courts  have  been  steadfast  in  their  pro- 


NOTB.— JXs&artTiwit  of  attorneys. 
An  attorney  is  an  ofBcer  of  the  court  admitted  to 
practice  under  its  rules,  amenable  to  it,  and  liable 
to  have  such  relations  sundered  upon  satisfactory 
evidence  or  dishonest  professional  conduct,  habits 
of  general  immorality,  or  any  such  single  act  of 
crime  or  vice  as  may  show  him  unfitted  for  the 
trusts  and  confidence  reposed  in  him  as  such.  Per- 
cy's Case,  86  N.  Y.  851;  Hawk.  P.  C.  212;  Bryant's 
Case.  24  N.  H.  156;  Ex  parU  Brounsall.  2  Cowp.  820; 
12  Gea  I.  chap.  20;  4  Henry  IV.  chap.  18;  Case  of 
Austin,  5  Bawle.  204;  Com.  v.  District  Ct  Judges  of 
Fhila.5Watt8&  8.  272;  Dicken's  Case.  07  Pa.  160; 
Hill's  Case.  1  Mich.  882. 

He  has  a  right  to  an  opportunity  to  appear  and 
answer  in  his  own  behalf  before  a  final  judgment 
against  him;  but  any  notice,  rule,  or  summons  does 
not  require  the  technical  nicety  in  its  allegations. 
DOT  the  exactness  of  proof,  of  a  criminal  proceed- 
ing. Penobscot  County  Bar  v.  Kimball.  64  Me.  140; 
Leigh's  Case.  1  Munf .  481. 

It  is  an  inherent  power  with  every  court  to  dls- 
bar  an  attorney  for  unprofessional  conduct,  and  in 
a  series  of  decisions  the  following  reasons  have 
been  assigned:  ignorance  of  the  law  (Bryant's 
Case.  24  N.  H.  140);  drawing  check  on  a  bank  in 
which  the  attorney  bad  no  deposit  (Bank  of  New 
York  V.  Stryker,  1  Wheel.  C.  C.  880);  improperly  dis- 
closing Information  received  (People  v.  Barker.  56 
HI.  200);  false  representations  in  the  form  of  afflda- 
18  L.  R.  A. 


vlte  by  which  the  court  was  induced  improvidently 
to  grant  an  order  {Re  Houghton.  67  Cal.  611);  gross- 
ly abusive  language  to  or  in  the  presence  of  the 
presiding  Judge  (2  Dowl.  Pr.  110);  for  unfaithful 
conduct  as  the  trustee  of  an  express  trust  acting 
under  the  appointment  of  the  court.  People  v. 
Appleton.  105  111.  474. 

In  proceedings  to  disbar  an  attorney  he  can  only 
be  convicted  on  evidence  good  at  common  law.  de- 
livered, if  he  chooses,  in  his  presence,  by  witnesses 
subject  to  croBB-examinatiOD.  Re  an  Attorney.  88 
N.  Y.  164. 

Where  an  attorney  employed  by  a  husband  to 
bring  a  divorce  suit  enters  into  collusion  with  the 
wife  to  manufacture  evidence,  which  if  not  wholly 
untrue  is  deceptive,  and  thus  to  enable  the  hus- 
band to  procure  a  divorce,  this  is  an  act  of  profes- 
sional misconduct  which  authorizes  an  order  dis- 
barring the  attorney.    Re  Gale,  76  N.  Y.  536. 

Where,  after  the  examination  of  the  evidence,  it 
is  evident,  in  view  of  the  respondent's  positive  de- 
nial and  explanation,  that  the  evidence  is  not  suffi- 
cient to  Justify  his  degradation  and  punishment, 
and  where  it  further  appears  that  the  proceeding 
was  penal  in  its  nature,  a  motion  to  disbar  should 
be  dismissed.    Re  an  Attorney.  1  Hun.  321. 

Under  a  very  recent  decision  by  the  supreme 
court  of  the  State  of  New  York,  it  appears  that 
while  by  a  special  statutory  enactment  attor- 
neys and  counselors  are  declared  to  be  Judicial  offl- 
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tection  of  the  integrity  of  tbe  bar,  and  have 
uniformly  held  that  gross  violation  of  the  con- 
fidence of  a  client  is  good  ground  for  disbar- 
ment. 

Strout  V.  Proctor,  71  Me.  288;  Re  Martin,  6 
Beav.  837;  Farlin  v.  Sook,  26  Kan.  397;  Oood- 
tcin  V.  Qoanell,  2  Coll.  C.  C.  467;  Re  Wool,  86 
Mich.  300:  State  v.  Burr,  19  Neb.  593;  Re  Pet- 
erson, 3  Paige,  510,  3  L.  ed.  252;  People  v. 
Gcodrich,  79  III.  148.  See  note  to^State  v. 
£nke,  95  Am.  Dec.  340.  12  Fla.  278. 

In  the  absence  of  specific  provision  to  the 
contrary,  the  power  of  removal  is  commensu- 
rate with  the  power  of  appointment. 

Penobscot  County  Bar  v.  Kimball,  Q^^le.  147; 
Ex  parte  Garland,  71  U.  S.  4  Wall.  878,  18  L. 
ed.  370;  Re  Austin,  5  Rawle,  208. 

Andrews,  Ch.J.,  delivered  the  opinion  of 
the  court: 
,  The  appellant  was  an  attorney -at-law  resid- 
ing at  Danbury,  and  practicing  in  Fairfield 
County.  He  was  displaced  from  being  an  at- 
torney by  an  order  of  the  superior  court  in  that 
county  made  on  the  18th  day  of  Mav,  1890. 
From  that  order  he  has  appealed  to  this  court. 
Section  784  of  the  General  Statutes  provides  as 
follows:  "The  superior  court  may  admit  and 
cause  to  be  sworn  as  attorneys  such  persons  as 
are  Qualified  therefor,  agreeably  to  the  rules 
established  by  the  judges  of  said  court;  and  no 
other  person  than  an  attorney  so  admitted 
shall  plead  at  the  bar  of  any  court  in  this  State, 
except  in  his  own  cause;  and  said  judges  mav 
establish  rules  relative  to  the  admission,  quah- 
fications,  practice,  and  removal  of  attorneys." 
Section  7^  provides  that  "attorneys  admitted 
by  the  superior  court  shall  be  attorneys  of  all 
courts,  and  shall  be  subject  to  the  rules  and 
orders  of  the  courts  before  which  they  act, 
which  may  fine  them  for  transgressing  any  such 
rule  or  order,  not  exceeding  one  hundred  dol- 
lars for  any  offense,  and  may  suspend  or  dis- 
place them  for  just  cause."  As  is  seen  from 
these  sections,  the  superior  court  alone  has 
power  to  admit  persons  to  be  attorneys-at-iaw, 
and  the  persons  so  admitted  are  attorneys  in  all 


the  courts  of  the  State.  Any  other  court  than 
the  superior  court  may  fine  an  attorney  for 
transgressing  its  rules,  and  doubtless  has  tbe 
power  to  forbid  him  from  appearing  before  it; 
but  only  the  superior  court  can  make  an  order 
of  total  suspension  or  displacement.  Id  tbe 
absence  of  specific  provisions  to  the  contrary, 
the  power  of  removal  is,  from  its  nature,  com- 
mensurate with  the  power  of  appointment. 
There  is  no  statute  authorizing  an  appeal  from 
an  order  by  the  superior  court  suspending  or 
displacing  an  attorney;  nor,  so  far  as  we  are 
able  to  learn,  is  there  any  usage  permitting  it. 
Such  orders  have  been  made  many  times  in  the 
superior  court,  and  this  is  the  first  instance  in 
which  any  attempt  has  been  made  to  take  an 
appeal  from  one  of  them  to  the  court  of  errors. 
Such  an  order,'  although  it  is  a  judicial  act, 
has  in  it  so  much  that  is  of  a  discretionary  nat- 
ure as  to  suggest  great  difficulties  in  an  ap- 
peal. It  is  a  discretion,  too,  that  ought  to 
be  exercised  with  great  moderation  and  care. 
But  sometimes  it  must  be  exercised,  and  no 
other  tribunal  can  decide  in  a  case  of  removal 
from  the  bar  with  tbe  same  measure  of  infor- 
mation as  the  court  itself.  A  revising  tribunal, 
if  there  be  such  a  one,  would  feel  the  delicacy 
of  interposing  its  authority,  and  do  so  only  is 
a  plain  case.  In  this  case  all  objection  to  tbe 
appeal  is  expressly  waived,  and  apparently 
with  the  approval  of  the  judge  of  the  superior 
court  who  made  the  order.  We  have  there- 
fore concluded  to  examine  it 

The  case  is  this:  Certain  attorneys  practic- 
ing in  Fairfield  County,  describing  themselves 
to  be  a  committee  of  the  bar  of  that  county, 
made  a  presentment  to  the  superior  court  in 
that  county,  in  the  form  of  a  complaint,  there- 
in charging  the  appellant  with  fraud  and  with 
other  unprofessional  conduct;  and  that  he  had 
been  sued  by  Margaret  and  David  Sprague, 
who  claimed  to  have  been  his  clients,  and  that 
in  a  matter  concerning  which  they  had  asked 
and  followed  his  professional  advice  he  had 
defrauded  them  out  of  a  large  sum  of  money; 
that  a  trial  had  been  had  before  the  superior 
court  in  that  county  at  a  former  session,  and  a 


cere,  yet  the  exercise  of  these  functions  is  not  to  be 
construed  as  making  them  office  holders  or  tbe  cus- 
todians of  a  public  trust  in  the  constitutional  use 
of  the  term,  but  they  are  deemed  to  be  officeis  of 
the  court  exercising  a  privilege  or  franchise,  but 
subject  at  all  times  to  disbarment  for  unprofes- 
sional conduct.    Re  Baura,  80  N.  Y.  S.  R.  174. 

Under  a  conviction  of  an  offense  recognized,  in 
law  to  lie  infamous,  sufficient  ground  is  disclosed 
for  the  disbarment  of  the  attorney  eo  convicted. 
Re  McCarthy,  42  Mich.  71. 

It  is  well  settled  that  attorneys  and  counselors-at- 
law  should  be  classified  and  designated  as  Judicial 
officers.  They  are  subject  at  all  times  to  removal 
or  suspension  for  a  Just  cause  shown,  and  when 
charged  with  deceit,  malpractice,  or  misdemeanor, 
they  should  be  given  an  opportunity  to  defend. 
The  office  of  attorney  and  counselor  becomes  va- 
cant upon  the  conviction  of  the  incumbent  of  an 
infamous  crime.    Re  Niles,  48  How.  Pr.  248. 

Tbe  doctrine  of  Austin's  Case.  5  Rawle,  191,  is, 
that  the  power  of  the  court  may  be  exercised 
against  attorney s-at-law,  either  for  a  cofltempt 
which  is  an  ofTenee  against  the  court  itself,  or  for 
unfitness  which  disqualifies  the  attorney  from  fill- 
ing the  office  properly.  If  an  attorney  should,  by 
a  series  of  unprofessional  acts,  form,  a  character 
13  L.  R.  A, 


which  unfits  him  for  association  with  the  fair  and 
honorable  meh  of  the  profession,  such  unfltncss, 
the  result  of  habitual  practices,  may  be  made  tbe 
subject  of  inquiry  by  the  court  and  expulsion  from 
the  bar.  But  an  act  merely  discreditable,  but  not 
infamous,  while  it  would  lose  a  member  of  the  bar 
the  favor  and  countenance  of  th^  high-minded 
men  of  the  profession,  cannot  of  itself  give  Juris- 
diction to  the  court  to  take  Judicial  cognizance  of 
it,  and  expel  him  from  his  office.  IMckens*  Case,  (f* 
Pa.  169,  6  Am.  Rep.  42U. 

The  power  to  dlst)ar  an  attorney  is  pc.aoooocd  by 
all  courts  which  have  authority  to  admit  attorneys 
to  practice.  But  it  is  a  power  which  should  only 
be  exercised  for  the  most  weighty  reasons,  such  as 
would  render  the  continuance  of  the  attorney  in 
practice  incompatible  with  a  proper  respect  of  tbe 
court  for  itself,  or  a  proper  regard  for  the  Integri- 
ty of  the  profession.  And  it  has  been  said  that  a 
removal  from  the  bar  should  never  be  decreed 
where  any  punishment  less  severe— such  as  repri- 
mand, temporary  suspension,  or  fine— would  ac- 
complish the  end  desired.  See  Bradley  v.  Fisher,  80 
U.  S.  13  WalL  38S,  20  L.  ed.  646;  Ex  parte  Garland,  71 
U.  S.  4  Wall.  888.  18  L.  ed.  860:  Ex  parte  Burr,  8  C. 
8.  9  Wheat.  528, 6  L.  ed.  152;  1  Wait,  Act.  &  Def.  471 
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judgment  rendered  in  favor  of  the  said 
Spragues  to  recover  of  the  appellant  the  sum  of 
$2,288.75  for  such  fraud.  A  copy  of  the  en- 
tire record  in  that  case,  the  complaint,  plead- 
ings, finding  of  facts,  and  judgment,  was  at- 
tached to  and  made  a  part  of  toe  presentment 
ao  made  by  them.  Upon  that  presentment  the 
rsuperior  court  made  an  order  of  notice  to  the 
-appellant,  requiring  him  to  appear  on  a  day 
named  to  make  answer  thereto.  On  the  day 
'^o  named  the  appellant  did  appear  with  coun- 
isel,  made  an  answer  denying  all  the  material 
allegations  of  the  presentment,  and  was  fully 
heara.  At  the  hearing  the  attorneys  who  had 
•preferred  the  charges  appeared  to  prosecute 
them.  They  offered  a 'duly  certified  copy  of 
i;he  record,  a  copy  of  which  had  been  set  out  in 
«nd  made  a  part  of  their  charges,  and  also  the 
ttestimony  oi  witnesses  to  prove  the  charges 
they  had  made,  and  also  the  truth  of  the  things 
averred  in  the  complaint  of  the  said  Daniel 
:and  Margaret  Sprague.  The  appellant  was 
also  fully  heard  in  nis  exculpation.  All  the 
•evidence  he  offered  was  received  without  ob- 
Jjection,  and  the  matter  was  argued  at  length 
in  his  behalf  by  counsel.  The  court  made  a 
.finding  of  facts,  and  rendered  a  judgment  that 
the  appellant  be  disbarred  and  forever  prohib- 
ited from  practicing  law  before  the  courts  of 
this  State. 

At  the  commencement  of  the  hearing  the 
*committee  who  had  made  the  charges  proposed 
to  offer  evidence  of  their  apx)ointment  as  a  com- 
mittee of  the  Bar,  and  for  that  purpose  had 
the  records  of  the  Bar  in  court,  and  so  stated. 
The  court  ruled  that  such  evidence  was  not 
required,  but  that  the  court  would  recognize 
the  persons  named,  they  being  known  to  the 
court  as  members  of  the  Bar,  as  proper  persons 
to  prefer  the  charges  and  to  present  the  matter 
therein  contained  to  the  court.  This  ruling 
was  objected  to,  and  is  the  first  reason  of  ap- 
peal. There  is  no  force  to  the  objection. 
While  it  would  have  been  well  enough,  per- 
liaps,  to  have  received  that  record,  it  would 
have  been  wholly  without  significance.  It  was 
the  dutv  of  the  attorneys,  if  they  knew  of  un- 
professional conduct  by  the  appellant  or  any 
^ther  attorney,  to  bring  it  to  the  attention  of 
the  court.  An  appointment  by '  the  Bar  to  do 
that  which  it  was  their  duty  to  do  without  any 
rflppointment  could  give  them  no  added  author- 
ity. Nor  was  any  such  appointment  necessary 
to  give  the  court  jurisdiction.  The  court 
mi^t  summon  the  appellant  to  a  hearing  upon 
-any  information  it  haa  that  it  deemed  worthy 
-of  credit,  whether  it  came  from  lawyers  or 
laymen.  The  manner  in  which  the  proceeding 
«hould  be  conducted,  so  that  it  be  without  op- 
pression or  injustice  was  for  the  court  itself. 
JSx  parte  Wall,  107  U.  S.  265,  27  L.  ed.  552. 

The  appellant  also  objected  to  the  record  of 
the  case  brought  by  Daniel  and  Margaret 
Sprague  against  him  being  read,  and  further 
objected  to  the  finding  of  the  facts  therein  as 
not  being  a  part  of  the  record.  It  is  to  be  ob- 
-served  that  the  finding  of  the  facts  in  that  case 
is  made  a  part  of  the  record  by  the  order  of  the 
judge  who  heard  the  cause.  There  has  been 
-among  the  statutes  of  the  State  ever  since  1864 
a  provision  that  a  finding  of  facts  mav  be  made 
a  part  of  the  record  bf  such  an  oraer.  Acts 
18i84,  chap.  49,  p.  67.  This  provision  may  be 
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found  in  the  Revision  of  1876.  at  page  444,  § 
9.  It  is  in  substance  reproduced  in  the  Prac- 
tice Act  (Acts  1879,  p.  439,  §  30),  and  is  now 
section  1111  of  the  General  Statutes  of  1888. 
The  objection  to  the  record  as  a  whole  is  that 
it  was  between  other  parties.— re»  inter  alios 
acta.  This  objection  has  in  it  a  tinge  of  soph- 
istry. It  turns  aside  from  the  purposes  for 
which  the  hearing  was  had.  It  was  an  investi- 
gation by  the  court  into  the  conduct  of  one  of 
Its  own  officers,  not  the  trial  of  an  action  or 
suit.  Neither  the  whole  Bar  of  Fairfield 
County  nor  its  committee  were  parties  to  an  ac- 
tion in  any  proper  sense.  They  were  not  pros- 
ecuting any  matter  of  their  own.  They  were 
not  plaintiffs.  They  were  performing  their 
sworn  duty  to  the  court  by  bringing  to  its 
knowledge  the  misdoings  of  one  of  its  agents. 
But  if  that  committee  be  regarded  as  a  party, 
and  applying  the  strictest  technical  rule,  the 
record  was  sSmissible.  One  of  the  averments 
of  the  complaint  was  the  existence  of  a  certain 
record.  That  averment  was  denied.  On  such 
an  issue  the  plaintiffs  might  surelv  offer  the 
best  possible  evidence  there  could  be  of  the 
truth  of  their  allegations.  The  existence  of 
such  a  record  as  was  averred  in  the  complaint 
was  proved  by  the  production  of  a  copy.  For 
that  purpose  the  whole  record  was  admissible. 
And  it  does  not  appear  to  have  been  offered  or 
used  for  any  other  purpose.  The  court  seems 
to  have  been  careful  to  limit  it  to  its  proper  ef- 
fect. All  the  other  parts  of  the  case  were 
proved  by  other  and  appropriate  evidence. 

It  is  true  that  the  charges  contained  in  the 
present  complaint  are  substantially  the  same  as 
those  contained  in  the  Sprague  complaint. 
Thev  go  over  the  same  ground,  and  their  truth 
or  falsity  was  involved  in  this  investigation. 
To  prove  them  the  evidence  of  witnesses  was 
offered  and  received,  and  the  finding  of  the 
court  in  this  case  is  based  exclusively  on  their 
testimonv.  But  these  charges  did  not  contain 
the  whole  issue.  The  ultimate  question  lay 
beyond  them.  The  real  question  was  whether 
or  not  the  appellant  was  a  fit  person  to  be 
longer  allowed  the  privileges  of  being  an  attor- 
ney. And  on  that  question  the  fact  of  the  ex- 
istence of  such  a  record  would  be  legitimate 
and  cogent  evidence. 

The  last  reason  of  appeal  is  that  the  court 
erred  in  rendering  a  judgment  of  disbarment, 
instead  of  suspension  only  for  a  reasonable  and 
stated  period.  Examin«l  somewhat  more  in 
detail,  the  record  shows  that  prior  to  January, 
1886,  the  appellant  had  had  such  professional 
relations  with  Margaret  and  Daniel  Sprague 
that  he  believed  they  would  come  to  him  for 
professional  advice  and  assistance  if  they  should 
have  any  law  business.     In  that  month  he  en- 

fa^ed  to  collect  a  judgment  rendered  in  the 
upreme  Court  in  Dutchess  County^,  in  the 
State  of  New  York,  against  the  said  Daniel 
Sprague,  and  owned  by  one  Emeline  Kent,  for 
the  amount  of  $1,849.82,  with  interest  thereon 
from  and  after  1874.  The  appellant  was  au- 
thorized to  settle  for  $1,000  net  to  the  owner 
of  the  judgment,  and  was  to  receive  for  his 
own  services  all  he  could  obtain  over  $1,000, 
up  to  $1,500,  and  one  third  of  the  amount  col- 
lected in  excess  of  the  latter  sum.  Daniel  and 
Margaret  Sprague  were  husband  and  wife. 
Daniel  had  no  property;  Margaret  had  some 
49 
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property.  Id  order  to  deceive  the  Spragues. 
and  to  cause  them  to  believe,  if  tbey  should 
come  to  him  for  advice  or  assistance,  that  he 
was  not  employed  to  collect  the  judgment,  the 
appellant  drew  up  and  caused  to  be  Issued  by 
another  attorney  a  complaint  against  Daniel 
and  Margaret  Sprague  in  favor  of  the  said 
Emeline  Kent,  to  recover  the  amount  due  on 
the  judgment.  Upon  this  complaint  the  prop- 
erty of  Margaret  Sprague  was  attached.  As 
soon  as  it  was  served  the  Spragues  came  to 
the  appellant,  and  retained  him  as  their  coun- 
sel. He  accepted  that  employment.  He  went 
to  Dutchess  County,  and  there  learned  that 
Margaret  Hprague  was  not  liable  on  the  judg- 
ment. On  his  return  he  falsely  stated  to  Mr. 
and  Mrs.  Sprague  that  she  was  liable  on  it,  and 
that  her  property  could  be  taken  for  it  in  the 
suit  that  had  been  served  on  them,  and  advised 
them  to  settle  that  suit  on  the  most  favorable 
terms  they  could.  Relying  on  that  advice 
they  did  «ettle,  the  said  Margaret  paying  of 
her  own  money  the  sum  of  $1,875  in  settle- 
ment, of  which  sum  the  appelUnt  received  the 
stipulated  proportion.  The  appellant  knew 
that  from  the  time  of  her  employment  of  him 
as  aforesaid  until  the  settlement  of  the  suit 
the  said  Margaret  relied  upon  him  as  her  coun- 
sel, and  believed  him  to  be  acting  solely  in  her 
interest  and  behalf.  He  was,  however,  at  that 
time  acting  for  and  in  behalf  of  said  Emeline 
Kent,  plaintiff  in  the  suit,  which  the  Spragues 
did  not  know.  It  is  hardly  possible  to  charac- 
terize such  conduct  by  an  attorney-at-law  in 
measured  terms.  That  it  wajs  a  gross  violation 
of  the  attorney's  oath  is  only  a  moderate  state- 
ment. That  It  manifested  a  low  condition  of 
moral  sensibility  is  true,  and  that  it  showed 


the  appellant  to  be  utterly  wanting  in  the 
qualities  which  would  entitle  him  to  public 
confidence  is  also  true.  It  is  not  enough  for 
an  attorney  that  he  be  honest.  He  must  be 
that,  and  more.  He  must  be  believed  to  be 
honest.  It  is  absolutely  essential  to  the  use- 
fulness of  an  attorney  that  he  be  entitled  to  the 
confidence  of  the  community  wherein  he  prac- 
tices. If  he  so  conducts  himself  in  his  profes- 
sion that  he  does  not  deserve  that  confidence,  be 
is  no  longer  an  aid  to  the  court  nor  a  safe  guide 
to  his  clients.  A  lawyer  needs,  indeed,  to  be 
learned.  It  would  be  well  if  he  could  be 
learned  in  all  the  learning  of  the  schools.  There 
is  nothing  to  which  the  wit  of  man  has  been 
turned  that  may  not  become  the  subject  of  his 
inquiries.  Then,  of  course,  he  must  be  spe- 
cially skilled  in  the  books  and  rules  of  his  own 
profession.  And  he  must  have  prudence,  and 
tact  to  use  his  learning,  and  foresight,  and  in- 
dustry, and  courage.  But  all  these  may  exist 
in  a  moderate  degree,  and  yet  he  may  be  a 
creditable  and  useful  membier  of  the  profes- 
sion, so  lonfi[  as  the  practice  is  to  him  a  clean 
and  honest  function.  But  possessing  all  these 
great  faculties,  if  once  the  practice  ^comes  to 
him  a  mere  * 'brawl  for  hire,"  or  a  system  of 
le^lized  plunder  where  craft  and  not  con- 
science is  the  rule,  and  where  falsehood  and 
not  truth  is  the  means  by  which  to  gain  his  ends, 
then  he  has  forfeited  all  right  to  be  an  officer 
in  any  coiirt  of  justice,  or  to  be  numbered 
among  the  members  of  an  honorable  profes- 
sion. 

There  is  no  error  in  the  judgment  complained 

The  other  Judges  concurred. 
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1.  The  price  fixed  by  a  combination  of 
manultectnrers  with  sole  reference  to  their 
own  interests  will  not  ^vern  in  determining 


what  a  purchaser  from  one  of  them  should  pay 
for  ffoods  which  be  ordered  and  received,  without 
any  agreement  as  to  price. 
8.  Arg^umentative  comment  on  the  eri" 
dence  In  the  charge  to  the  Jury,  the  obvious 
tendency  of  whicb  is  to  convey  the  judge^s  Im- 
pression regarding  the  testimony  and  to  give  di- 
rection to  the  verdict,  is  erroneous. 

(October  1«,  1891.) 


NOTB,— IVfriure  of  monopolies;  price  fixed  by  an 
Uleoal  combination  is  void, 

A  monopoly  is  a  menace  to  the  public.  Its  ob- 
ject and  direct  tendency  are  to  prevent  free  and  fair 
competition,  and  control  prices  throughout  the 
national  domain.  It  is  no  answer  to  say  that  it  has 
in  fact  reduced  the  prices.  That  policy  may  have 
been  necessary  to  crush  competition.  The  fact  ex- 
ists that  it  rests  In  the  discretion  of  a  combination 
to  raise  the  price  to  an  exorbitant  degree.  Such 
combinations  have  frequently  been  condemned  by 
courts  as  unlawful,  and  against  public  policy. 
Alger  V.  Thacber,  19  Pick.  61;  Stanton  v.  Allen,  5 
Denlo,  484:  Central  Ohio  Salt  Co.  v.  Guthrie,  85 
Ohio  St.  672;  Hoolcer  v.  Vandewater,  4  Denlo,  S49; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  186; 
Craft  V.  McConoughy,  79  111.  846;  Hannah  v.  Fife,  27 
Mich.  172. 

Such  a  combination  to  eifeot  such  a  purpose  is 
Inimical  to  the  Interests  of  the  public,  and  all  con- 
tracts designed  to  eifeot  such  an  end  are  contrary 
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to  public  policy,  and  therefore  lllegaL  This  Is  too 
well  settled  by  adjudicated  cases  to  be  questioned 
at  this  day.  People  v.  Fisher,  14  Wend.  9:  Morris 
Kun  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  17B;  Sara- 
toga County  Bank  v.  King,  44  N.  T.  87. 

Modern  adjudications  have  declared  that  all 
agreements  tending  to  monopoly,  or  restraint  of 
trade,  or  that  have  for  their  primary  intent  the 
destruction  of  competitive  business  and  a  oonse- 
quent  increase  of  price  in  the  market  value  of  com- 
modities, are  injurious  to  the  commercial  Interests 
of  the  country,  are  contrary  to  public  policy,  and, 
therefore  void.  Anderson  v.  Jett,  88  Ky.  — :  Ar- 
not  v.  Pittston  ft  E.  Coal  Co.  68  N.  Y.  560;  Hooker 
V.  Yandewaier,  4  Denio,  819;  People  v.  Chicago  O. 
Trust  Co.  41  Alb.  L.  J.  68;  Leonard  v.  Poole,  4  L.  B. 
A.  728, 114  N.  Y.  871;  Stanton  v.  Allen,  5  Denio,  434; 
Texas  &  P.  R.  Co.  v.  Southern  Pac.  R.  Co.  41  La. 
Ann.  970;  Clancey  v.  Onondaga  F.  8.  Mfg.  Co.  SS 
Barb.  89S;  People  v.  Fisher,  14  Wend.  9-19;  Watson 
V.  Harlem  &  N.  Y.  Nav.  Co.  58  How.  Pr.  818;  Cen> 
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ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  the 
value  of  certain  knifes,  which  had  been  sold 
and  delivered  to  defendant  without  any  agree- 
ment as  to  price,  in  which  defendant  claimed 
that  the  price  charged  and  recovered  was  too 
high.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Conely»  Maybury  &  Lnckiii^» 
for  appellant: 

The  court  erred  in  that  it  clearly  and  dis- 
tinctly indicated  to  the  jury  its  opinion  of  the 
facts  of  the  case,  and  the  verdict  which  it 
thought  ought  to  be  rendered,  and  in  making 
an  attack  upon  the  credibility  of  the  defendant. 

Wheeler  v.  Wallace,  58  Mich.  855;  Richards 
V.  Fuller,  88  Mich.  658;  People  v.  Qastro.  76 


Mich.  1S2;  Marquette,  H.  dt  0.  R.  Go.  v.  Kirk- 
toood,  45  Mich.  51;  People  v.  Lyons,  49  Mich. 
82;  Peoples.  Coleriek,  67  Mich.  863;  Chase  v. 
Buhl  Iron  Works,  55  Mich.  189;  Hayes  v. 
Homer,  86  Mich.  876;  Perrott  v.  Shearer,  17 
Mich.  54;  Blackwood  v.  Brown,  82  Mich.  107-, 
Davis  V.  Oerber,  69  Mich.  246. 

It  was  error  to  charge  the  jurv:  "  It  is  a 
question  of  fact,  to  be  determined  from  what 
took  place  between  these  men,  whether  the 
association  was  unlawful  or  not." 

The  indisputable  facts  were  such  that  any 
disinterested  person  would  at  once  pronounce 
the  association  an  institution  having  for  itsp 
sole  end.  aim,  and  object  the  crush inj^  out  of 
competition  and  the  maintaining  of  pnces. 

See  Richardson  v.  Buhl,  6  L.  R.  A.  457,  77 
Mich.  682. 


tral  Ohio  Salt  Co.  v.  Guthrie,  85  Ohio  St.  672:  CoUes 
V.  Trow  City  D.  Co.  11  Hun,  aW;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.  68  Pa.  182;  Craft  v.  McCon- 
oughy,  79  111.  389;  Santa  Clara  Valley,  M.  ft  L.  Co.  v. 
Hayes,  76  Cal.  887,  9  Am.  St  Rep.  211;  Ray  v.  Maok- 
in,  100  111.  246;  Hilton  v.  Bckersley,  6  £1.  &  Bl.  47; 
People  V.  Stephens,  H  N.  T.  645;  Hartford  ft  N. 
H.  R.  Co.  V.  New  York  ft  N.  H.  R.  Co.  8  Robt.  411; 
Central  R.  Co.  V.  Collins,  40  Oa.  682;  Saratoga 
County  Bank  v.  King,  44  N.  T.  87;  The  Case  of 
Monopolies,  11  Coke,  846;  India  Bagging  Asso. 
V.  Kock,  14  La.  Ann.  168;  Raymond  v.  Leavitt,  46 
Mioh.  447. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa. 
178,  five  ooal  companies  entered  into  an  agreement 
to  divide  two  ooal  regions  of  which  they  had  the 
control,  to  appoint  a  committee  to  take  charge  of 
their  interests,  which  was  to  decide  all  questions, 
and  appoint  a  general  agent,  through  whom  the 
coal  mined  was  to  be  delivered.  Each  corporation 
was  to  deliver  its  proportion  at  its  own  cost  in  the 
diiferent  markets  at  such  time  and  to  such  persons 
as  the  committee  might  direct;  and  the  committee 
was  empowered  to  adjust  prices  and  freights  and 
enter  into  agreements  with  other  companies,  by 
which  the  companies  might  sell  their  cual  them- 
selves only  to  the  extent  of  their  proportion,  and 
at  prices  adjusted  by  the  committee,  and  the  agent 
to  suspend  shipments  by  either,  beyond  their  pro- 
portion, the  prices  to  be  averaged  and  payments 
made  to  those  in  arrear  by  those  in  excess,  and 
neither  to  sell  coal  otherwise  than  as  agreed  upon. 
This  agreement  was  held  by  the  court  to  be  void, 
and  incapable  of  being  carried  into  effect.  It  was 
held  to  contemplate  a  business  arrangement  in- 
jurious to  trade  and  commerce,  and  for  that  reason 
incapable  of  being  legally  supported.  See  People 
V.  North  River  Sugar  Ref.  Co.  5  L.  R.  A.  886, 54 
Hun,  854. 

As  to  the  illegality  of  contracts  in  restraint  of 
trade,  see  noUs  to  Herreshoff  v.  Boutineau  (R.  I.)  8 
L.  R.  A.  469;  Richardson  v.  Buhl  (Mich.)  6  L.  R.  A. 
457;  CarroU  v.  GUes  (8.  C.)  4  L.  R.  A.  154;  People  v. 
North  River  Sugar  Ref.  Co.  (N.  Y.)  2  L.  R.  A.  88; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  State  (Tex.)  1  L.  R.  A.  849; 
LeeUe  v.  LorUlard  (N.  Y.)  1 L.  R.  A.  456. 

Market  vrice^  Tioto  determined. 

The  market  prioeof  a  merchantable  commodity 
may  be  determined  as  well  by  offers  to  sell,  made 
by  dealers  In  the  ordinary  course  of  business,  as  by 
actual  sale,  and  statements  of  dealers  in  answer  to 
inquiries  as  to  price  are  competent  evidence.  Har- 
rison V.  Glover,  72  N.  Y.  451. 

The  meaning  of  ^'market  price,"  of  ^^value  of  an 
article,"  is  the  price  at  which  such  articles  are  sold 
and  purchased,  dear  of  every  charge  but  such  as 
is  laid  upon  it  at  the  time  of  sale.  This  is  the  gen- 
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eral  meaning   of   the   expression.    Goodwin    Vr 
United  States,  2  Wash.  C.  C.  408. 

The  ^'actual  market  value"  is  the  price  which  the 
owner  or  producer  of  the  goods  is  willing  to  re^ 
ceive  for  them,  if  they  are  sold  in  the  ordinary 
course  of  trade— the  prices  which  the  purchaser 
must  pay  to  get  them.  Re  8109  Cases  of  Cham- 
pagne, 1  Ben.  241. 

In  Lush  V.  Druse,  4  Wend.  814,  the  witness,  who 
testified  as  to  the  market  price,  had  inquired  of 
merchants  dealing  in  the  article,  and  examined 
their  books,  thus  giving  the  source  of  his  knowl- 
edge. 

In  Biydenburgh  v.  Welsh,  Baldw.  881,  840,  it  wa9 
said:  **To  make  a  market  there  must  be  buying  and 
selling,  purchase  and  sale.  If  the  owner  of  an  arti-' 
de  holds  it  at  a  price  which  nobody  will  give  for  it,, 
can  that  be  said  to  be  its  market  price?  Men  some- 
times  put  fantastical  prices  upon  their  property.** 

In  Trout  v.  Kennedy,  47  Pa.  308,  Strong,  j;,  said: 
''If  at  any  particular  time  there  be  no  market  de- 
mand for  an  article,  it  is  not,  of  course,  on  that 
account  of  no  value." 

In  James  v.  Muir,  88  Mioh.  228,  227,  Campbell,  J., 
said:  ^*1n  the  present  case  it  Is  sulBcient  to  say  that 
according  to  Acebal  v.  Levy  LIO  Bing.  876]  there  is, 
at  least,  no  implication  of  a  promise  to  pay  at  what 
may  happen  to  be  the  market  rate,  which  may  not 
be  always  as  there  held,  a  reasonable  rate."  1  Ben- 
jamin, Sales,  Corbln^s  ed.  §  86,  fiot«. 

An  offer  to  purchase  may  be  some  evidence  of 
price.  Hotchkias  v.  Gtermania  F.  Ins.  Co.  5  Hun, 
90;  Terry  v.  McNiel,  58  Barb.  241;  Whelan  v.  Lynch, 
60N.Y.469,474. 

A  price-list,  stating  the  price  at  which  a  manu- 
facturer will  sell,  or  statements  of  dealers  in  an- 
Ewer  to  inquiries,  is  competent  evidence  of  ther 
market-price  of  a  marketable  commodity,  and  Is  8- 
common  way  of  ascertaining  or  establishing  sr 
market-price.  Lush  v.  Druse,  4  Wend.  818;  Cllquot*ff 
Champagne,  70  U.  S.  8  Wall.  114, 18  L.  ed.  116. 

If  nothing  has  been  said  as  to  price,  when  a  com- 
modity is  sold,  the  law  Implies  an  understanding 
that  it  is  to  be  paid  for  at  what  it  is  reasonably- 
worth;  and  where  there  is  a  conflict  in  the  evidence* 
as  to  the  price  agreed  upon,  the  real  value  of  the 
article  may  be  shown.  1  Benjamin,  Sales,  Kerr's* 
ed.  S  99;  Hillenbrand  v.  Wittkemper,  79  Ind.  180; 
Johnson  v.  Harder,  45  Iowa,  677;  Norris  v.  Spofford,, 
127  Biaas.  85;  Brewer  v.  Housatonic  R.  Co.  107  Mass. 
277;  Saunders  v.  Clark.  106  Mass,  831:  Parker  v., 
Cobum,  10  Allen,  82;  Rennell  v.  KimbaN,  5AUen,. 
866;  Bradbury  v.  Dwight,  8  Met.  81. 

A  market  value  signifies  a  price  established  by 
public  sales,  or  sales  in  the  way  of  ordinary  busi- 
ness, as  of  merchandise.  Murray  v.  Stanton,  99^ 
845. 

F..S,  R. 
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In  case  the  jury  found  the  association  to  be 
unlawful,  and  the  price  to  be  fixed  arbitrarily 
by  them,  then  in  arriving  at  the  true  market 
value,  they  miffht  consider  all  the  evidence  in 
the  case,  including  the  market  value,  both  be- 
fore and  after  the  time  in  question,  and  all 
other  items  of  information  as  to  value  which 
were  admitted  in  evidence. 

2  Sutherland,  Dam.  874. 

Messrs.  Bowen,  Dong^las  A  Whiting:* 
for  appellee. 

McGrathf  t/*.,  delivered  the  following 
opinion : 

Defendant  is  a  manufacturer  of  machines 
for  cutting  hoops,  in  which  certain  knives  are 
used.  He  had  dealt  in  the  same  knives  for  eight 
years,  and  bought  from  White  Bros.,  of  Buf- 
falo, N.  Y.  One  of  the  plaintiffs  called  upon 
defendant  in  September,  1888,  soliciting  orders 
for  knives.  Prices  were  talked  over,  and  de- 
fendant claimed  that  he  exhibited  to  plaintiff 
bills  of  knives  which  defendant  had  purchased 
from  White  Bros.,  and  plaintiff  said:  "We 
will  furnish  you  them  at  the  same  price  you 
pay  White  Bros.,  and  give  you  a  better  knife." 
The  bills  show  the  price  per  set  to  be  $58.28. 
Defendant  gave  no  order  at  that  time.  In 
November  following  defendant  ordered  by 
letter,  from  plaintiffs,  two  sets  of  hoop  knives. 
Nothing  was  said  about  prices  in  the  order. 
Plaintiffs  booked  the  orders,  and  the  goods 
were  shipped,  one  set  November  80,  and  the 
other  December  5.  Defendant  testified  that  he 
was  in  a  hurry  for  the  knives,  and  that  the 
bills  came  several  days  after  the  knives  were 
received;  that  when  he  received  the  knives  the 
machines  were  waiting  for  them,  and  his  cus- 
tomers were  waiting  for  the  machines.  The 
sole  controversy  in  the  case  is  as  to  the  price 
which  defendant  shall  pay  for  these  knives. 
Plaintiffs  claim  $72.86  per  set,  and  defendant 
admits  an  indebtedness  of  $58.28  per  set. 
Plaintiffs  admit  that  they  were  members  of  the 
Knife^Makers'  Association;  that  this  associa- 
tion at  that  time  embraced  all  the  knife-makers 
in  the  United  States;  that  the  prices  charged  by 
plaintiffs  and  sought  to  be  collected  were  fixed 
by  the  association;  that  one  of  the  principal 
objects  of  the  association  was  to  keep  up  prices: 
that  the  members  of  said  association  agree  to 
sell  at  the  prices  fixed  by  the  association,  and 
that  in  case  of  any  violation  of  such  agreement, 
the  member  violating  should  forfeit  $100;  that 
the  prices  were  subject  to  chanee  without  no- 
tice; that  during  the  year  1888  there  was  a 
change  made  bv  the  association,  and  twenty 
per  cent  added  to  the  jjrice.    In  answer  to 

?[uestions  upon  cross-examination,  one  of  the  de- 
endanfs  witnesses  said :  *  'The  Knife-  Makers' 
Association  was  formed  seven  or  eight  years 
ago  to  keep  up  prices.  In  the  early  part  of 
1889  we  [a  new  firm  which  had  gone  into  the 
business  m  1889.  and  was  not  in  the  association] 
cut  10  per  cent  on  old  prices,  making  30  per 
cent  off  the  list.  Then  later  in  the  year  the 
association  cut  20  per  cent  on  old  prices,  being 
10  per  cent  below  us.  Then  later  on  they  cut 
5  per  cent  more  about  holidays,  and  present 
prices  were  made  early  in  1890,  making  45  per 
cent  off  the  list.  We  followed  to  their  fljrures. " 
Upon  cross-examination  of  one  of  the  plain- 
tiffs, defendant's  counsel  sought  to  ascertain 
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whether  plaintiffs  were  governed  in  fixing 
prices  b^  a  printed  schedule  furnished  bv  the 
association.  Objection  was  made,  and  the 
court  excluded  the  testimony,  saying:  "The 
only  question  is  as  to  value;  it  don't  make  any 
difference  how  it  was  fixed.  What  could 
these  knives  be  purchased  for  in  the  open  mar- 
ket?" Counsel  asked  defendant  when  upon 
the  stand  what,  in  his  judgment,  was  a  fair 
market  price  for  the  knives  in  November,  1888, 
but  the  court  excluded  the  testimony,  saying: 
"Not  what  the  fair  market  price  was,  but  what 
the  market  price  was, — what  he  could  buy  at 
from  other  manufacturers." 

Defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows:  "(1)  If  you  find 
that  it  was  understood  and  agreed  between 
Michels  and  Lovejoy,  in  September,  1888,  that 
Lovejoy  would  make  and  furnish  the  knives  to 
Michels  at  the  same  price  as  White  had  there- 
tofore sold  them,  and  that  the  order  in  question 
was  given  and  accepted  in  pursuance  of  such 
agreement,  then  both  parties  are  bound  bv  it. 
(2)  If  no  price  was  agreed  upon,  then  plamtiff 
is  entitled  to  recover  the  fair  market  value  of 
the  knives.  (8)  In  arriving  at  such  value,  you 
are  not  bound  by  the  price  fixed  by  the  Enife- 
Makers'  Association.  (4)  The  Knife-Makers' 
Association,  under  the  evidence  in  this  cause, 
was  an  unlawful  combination  for  the  purpose 
of  fixing  prices.  (5)  In  arriving  at  the  fair 
market  value  of  the  knives  in  question,  you 
will  consider  all  the  evidence  in  the  case,  in- 
cluding the  market  value  both  before  and 
after  the  time  in  question,  and  all  other  items 
of  information  as  to  the  value,  which  have 
been  admitted  in  evidence  before  yotL  (6) 
Even  if  plaintiffs  could  not  have  bought  the 
goods  elsewhere  for  less  than  the  price  fixed  by 
plaintiffs,  yet  if  you  find  from  the  evidence 
that  such  price  was  an  arbitrary  one,  beyond 
the  true  value,  temporarily  maintained  by  an 
unlawful  combination  of  manufacturers,  then 
you  are  not  bound  by  such  price,  but  may  fix 
the  true  market  value  from  all  the  evidence  io 
the  case."    These  requests  were  refused. 

The  charge  of  the  court  contained  the  follow- 
ing: * 'Mr.  Michels  contends  that  he  had  some 
conversation  with  one  of  the  plaintiffs  in  this 
case  in  September,  when  he  was  here,  with  ref- 
erence to  making  certain  knives,  and  he  urges 
that  his  understanding  at  that  time  was  that 
these  knives  should  be  made  at  the  price  that  he 
had  been  paying  for  them  heretofore,  although 
there  was  nothing  said  with  reference  to  these 
particular  knives.  Now,  if  there  was  any  such 
understanding  between  Mr.  Michels  and  the 
plaintiffs,  why  didn't  he  mention  it  in  the  let- 
ters that  he  wrote  them  after  these  goods  were 
received?  One  of  these  letters  was  dated  Jan- 
uary 10,  1889,  and  it  seems,  from  an  inspection 
of  these  letters,— and  they  have  been  read  to 
you, — that  he  make  no  reference  whatever,  in 
complaining  of  the  price  of  these  knives,  that 
these  knives  were  made  by  the  plaintiffs  for  a 
price  agreed  upon  in  September.  Now  Mr. 
Lovejoy  says  that  no  such  conversation  ever 
took  place  as  claimed  by  Mr.  Michels.  Mr. 
Michels  says  there  was  such  a  conversation.  It 
is  for  you  to  determine  whether  there  was  or 
not.  If  there  was,  how  does  it  happen  that  no 
reference  to  it  was  made  in  these  letters  to  the 
plaintiff  in  January,  1890,  after  the  receipt  of 
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these  goods?  Now,  there  is  aoother  thing  as 
bearing  upon  this  price.  These  ^oods  were 
made  and  shipped  to  Mr.  Michels,  he  claiming 
that  they  were,  as  be  supposed,  to  he  |58 
a  set;  but  it  appears  that  there  was  an  invoice 
sent  with  these  goods  at  the  time.  Now,  if  the 
price  was  as  contended  b^  him,  would  he  not, 
m  the  ordinary  course  of  business,  have  made 
some  complaint  at  once  upon  the  receipt  of 
these  goods,  seeing  that  they  were  charging  for 
them  20  per  cent  more  thanbesupposea  he  was 
to  pay?  This  testimony  in  this  case  should  he 
consii^ered  m  all  its  hearing  as  determining  the 
dispute  between  the  parties.  On  the  part  of 
the  defendant  it  is  further  contended  that  there 
was  an  unlawful  combination  between  the  man- 
facturers  of  such  articles  as  these  for  the  pur- 
pose of  enhancing  their  price  or  putting  their 
price  beyond  the  real  market  value.  If  that 
IS  so,  such  a  combination  is  unlawful,  and  the 
mere  fact  that  the  price  is  fixed  in  an  arbitrary 
manner  like  that  is  not  binding  upon  the  jury  in 
determining  the  real  market  value  of  the  prop- 
erty. On  tne  part  of  the  plaintiff  it  is  admitted 
that  there  was  such  an  association  or  organiza- 
tion of  the  manufactures  of  knives  or  edge  tools 
of  this  country;  that  they  got  together  and  put 
reasonable  prices  only  upon  their  goods.  Well, 
if  that  is  a  fact,  then  there  would  be  nothing  un- 
lawful in  such  a  combination  as  that.  If  they 
combine  for  the  purpose  of  putting  a  fictitious 
Talue  upon  their  goods,  or  for  the  purpose 
of  driving  small  manufacturers  out  of  the  busi- 
ness by  putting  their  goods  down  to  a  lower 
price  than  the  market  price,  and  below  what 
they  can  be  made  for,  and  do  this  for  the  pur- 
pose of  ruining  such  other  manufacturers,  such 
a  combination  is  unlawful.  It  is  a  question  of 
fact,  to  be  determined  from  what  took  place 
between  these  men,  whether  the  association 
was  unlawful  or  not.  The  fact  that  there  is  an 
association  would  not  justify  the  inference  that 
it  was  unlawful  or  that  it  was  formed  foe  a  pur- 
pose contrary  to  law.  If  without  any  reason 
they  put  an  additional  20  per  cent  upon  these 
knives,  merely  using  this  power  that  they  had 
arbitrarily  for  the  purpose  of  controlling  the 
market,  that  would  be  unlawful  on  their  part; 
but  if,  on  the  other  hand,  as  it  is  claimed,  there 
was  a  great  risk  connected  in  the  making  of 
these  particular  knives,  and,  on  account  of  the 
nicety  of  the  work  required  and  the  extreme 
risk,  these  manufacturers  felt  that  it  was  just 
and  right  and  proper,  for  the  purpose  of  pro- 
tecting themselves  against  loss,  to  fix  a  fair 
market  price  for  this  work,rand  they  put  this 
20  per  cent  on  it,  I  should  say  it  was  a  legiti- 
mate act." 

The  trial  judge  heard  and  submitted  the  case 
upon  the  theory  that  a  combination  to  fix 
prices  was  not  unlawful  if  the  purpose  was  to 
fix  reasonable  prices,  and  when  defendant 
sought  to  show  that  the  prices  fixed  were  not 
fair  market  prices,  and  were  above  the  market 
value,  the  court  refused  to  permit  him.  and  re- 
stricted him  to  the  market  price,  when,  as  a 
matter  of  fact,  the  association  embraced  all  the 
manufacturers,  and  the  only  "market  price" 
was  that  fixed  by  the  association. 

In  Riehardion  v.  Buhl,  77  Mich.  682,  6  L.  R. 
A.  467,  this  court  held  that  any  combination  to 
control  prices  was  unlawful,  as  against  public 
policy.  In  the  present  case,  as  in  that,  it  was 
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claimed  that  the  combination  had  in  fact  re- 
duced prices,  and  upon  that  point  the  court 
says:  '*It  is  no  answer  to  say  that  this  mo- 
nopoly has  in  fact  reduced  prices.  That  pol- 
icy ma}'  have  been  necessary  to  crush  compe- 
tition. The  fact  exists  that  it  rests  in  the  dis- 
cretion of  the  corporation  at  any  time  to  raise 
the  price  to  an  exorbitant  degree." 

In  the  present  case  no  price  was  agreed  upon 
at  the  time  the  order  was  given,  and  there  was  no 
evidence  tending  to  show  that  defendant  had 
any  knowledge  of  the  price  fixed  by  the  asso- 
ciation. An  attempt  is  made  to  fasten  a  price 
fixed  by  a  combination  upon  such  a  purchaser. 
It  is  sufiScient  to  know  that  the  price  sought  to 
be  imposed  is  that  fixed  by  the  combination. 
If  so,  it  was  unlawfully  fixed,  and  has  no  force 
as  a  market  price,  for  that  reason.  It  is  the 
combination  for  the  purpose  of  controlling 
prices  that  is  unlawful,  and  the  fact  that  they, 
the  manufacturers,  deemed  the  prices  fixed  to 
be  reasonable,  does  not  purge  it  of  its  unlaw- 
ful character.  Independently  of  the  unlawful 
character  of  the  combination  fixing  it,  a  price 
so  fixed  cannot  be  regarded  as  any  better  evi- 
dence of  value  than  that  fixed  by  any  vendor 
upon  his  own  wares.  A  price  so  fixed  is  not 
to  be  entitled  to  rank  as  the  market  price.  It 
is  not  a  market  price,  within  the  contemplation 
of  the  law.  The  market  price  of  an  article 
manufactured  by  a  number  of  different  persons 
is  a  price  fixed  by  buyer  and  seller  in  an  open 
market,  in  the  usual  and  ordinary  course  of 
lawful  trade  and  competition.  It  cannot  be 
devested  of  these  incidents,  and  retain  its  char- 
acter. Associations  of  this  character  give  the 
buyer  no  voice,  and  close  the  market  against 
competition. 

In  AeebaX  v.  Levy,  10  Ring.  876.  cited  in  1 
Benjamin  on  Sales,  108,  the  court  declared  that, 
when  there  was  no  express  contract  as  to  price, 
the  price  is  to  be  a  reasonable  price, — "such  a 
price  as  the  jury  upon  the  trial  of  the  cause 
shall,  under  all  tlie  circumstances,  decide  to  be 
reasonable.  The  price  may  or  may  not  agree 
with  the  current  price  of  the  commodity  at  the 
port  of  shipment  at  the  precise  time  when  such 
shipment  is  made.  The  current  price  of  the  ' 
day  may  be  highly  unreasonable  from  accident- 
al circumstances,  as  on  account  of  the  com- 
modity having  been  purposely  kept  back  by 
the  vendor  himself,  or  with  reference  to  the 
price  at  other  ports  in  the  immediate  vicinity, 
or  from  various  causes." 

In  James  v.  Muir,  38  Mich.  228-227.  Mr, 
«/i/«^t(^  Campbell,  speaking  for  the  court,  says: 
"Acconlin^  to  Acebal  v.  Levyy  there  is  at  least 
no  implication  of  a  promise  to  pay  at  what  may 
happen  to  be  the  market  rate,  which  may  not 
be  always,  as  there  held,  a  reasonable  rate." 

In  EounU  v.  Eirkpatrick,  72  Pa.  876.  the 
court  says:  "Ordinarily,  when  an  article  of 
sale  is  in  the  market,  and  has  a  market  value, 
there  is  no  difference  between  its  market  value 
and  the  market  price,  and  the  law  adopts  the 
latter  as  the  proper  evidence  of  the  value.  Thia 
is  not.  however,  because  *value*  and  *price'  are 
really  convertible  terms,  but  only  because  they 
are  ordinarily  so  in  a  fair  market.  The  market 
price  of  an  article  is  only  a  means  of  arriving 
at  compensation;  it  is  not  itself  the  value  of  the 
article,  but  is  the  evidence  of  value.  The  law 
adopts  it  as  a  natural  inference  of  fact,  but  not 
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as  a  conclusive  legal  presumptioD.  Without 
adding  more,  I  think  it  is  conclusively  shown 
that  what  is  called  the  'market  price'  or  the 

S notations  of  the  articles  for  a  given  day  is  not 
_  ways  the  only  evidence  of  actual  value,  but 
that  the  true  value  may  be  drawn  from  other 
sources,  when  it  is  shown  that  the  price  for  the 
particular  day  has  been  unnaturally  inflated." 

It  has  frequently  been  held  that  the  value  of 
a  commoditv  is  not  to  be  determined  by  the 
necessities  of  a  particular  buyer  or  the  demands 
of  a  particular  seller.  If  the  "current  price" 
Is  not  conclusive  upon  the  purchaser,  because 
the  vendor  may  ha^e  by  some  act  of  his  own 
made  that  price  unreasonable,  or  if  it  may  be 
shown  that  the  market  price  had  been  unnatu- 
rally inflated,  how  can  it  be  said  that  a  price 
fixed  by  a  combination  of  the  manufacturers  of 
a  given  article,with  sole  reference  to  their  inter- 
ests, is  to  govern,  to  the  exclusion  of  all  other 
considerations?  In  such  case  there  is  no  market 
price,  and  evidence  of  a  fair  market  price  or  a 
fair  market  value  is  clearly  admissible.  In 
the  absence  of  an  agreement,  a  price  fixed  by  a 
combination  of  dealers  does  not  bind  the  pur- 
chaser, nor  will  the  law  so  far  countenance 
such  combinations  as  to  regard  prices  fixed  by 
them  as  even  evidence  of  value. 

The  argumentative  portion  of  the  charge,  re- 
lating to  the  letters  written  by  defendant,  was 
clearly  erroneous.  It  could  not  fail  to  convey 
to  the  jury  the  impression  formed  by  the  trial 
judge  regarding  that  testimony,  and  to  give 
direction  to  theu*  iudgment.  All  inferences  to 
"be  drawn  from  the  testimony  are  exclusively 
for  the  jury,  and  not  for  the  court.  Richards 
V.  Fuller,  38  Mich,  656;  People  v.  Qastro,  75 
3iich.  182,  and  cases  cited.  It  is  no  pait  of 
the  duty  of  the  court  to  convince  the  jury  as  to 
matters  of  fact. 

TTie  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  defendant. 

Morset  J.,  concurred  with  McGrath*  J. 

Champlin,  Ch,  J, ,  delivered  the  following 
opinion: 

In  executed  contracts  of  sale  upon  credit, 
where  the  price  is  not  agreed  upon  at  the  time 
•of  sale,  the  law  implies  an  understanding  to 
pay  what  the  commodity  is  reasonably  worth. 
1  Benjamin,  Sales,  fc^  85,  p.  102.  Id  Acebal  v. 
Levy,  10  Bing.  876,  the  declaration  alleged  that 
the  plaintiff  had  sold  to  the  defendants  a  cargo 
of  nuts,  at  a  certain  value,  namely,  the  then 
usual  and  common  shipping  price  for  nuts  at 
the  port  where  the  cargo  was  shipped,  and  that 
in  consideration  thereof  defendants  undertook 
and  faithfully  promised  to  accept  the  said  nuts, 
and  pay  the  plaintiff  for  the  same  on  delivery 
thereof  to  the  defendants.  The  declaration 
then  alleged  that  the  usual  and  common  ship- 
ping price  and  value  of  the  nuts  at  the  port  of 
ishipment  was  at  a  certain  rate,  naming  it;  and 
that  they  were  ready  to  deliver,  and  offered  to 
deliver,  the  nuts  to  the  defendants,  but  they  re- 
fused tc  accept.  Iq  deciding  the  case,  uhief 
Justice  Tindal  said:  "Whether,  in  all  cases  of 
■executory  contracts  of  purchase  and  sale,  where 
the  parlies  are  altogether  silent  as  to  the  price, 
the  law  will  supply  the  want  of  any  agreement 
as  to  the  price  by  inferring  that  the  parties 
must  have  intended  to  sell  and  to  buy  at  a  rea- 
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sonable  price,  may  be  a  question  of  some  diffi- 
culty. Undoubtedly,  the  law  makes  that  in- 
ference where  the  contract  is  executed  by  the 
acceptance  of  the  goods  by  the  defendant,  in 
order  to  prevent  the  injustice  of  the  defendant 
taking  the  goods  without  paying  for  them.  But 
it  may  be  questionable  whether  the  same  rea- 
son applies  to  a  case  where  the  contract  is  exec- 
utory only,  and  where  the  goods  are  still  in  the 
possession  or  under  the  control  of  the  seller." 
And  he  further  says:  "A  contract  to  furnish  a 
cargo  at  a  reasonable  price  means  such  a  price 
as  the  jury  upon  the  trial  of  the  case  shall, 
under  all  the  circumstances,  decide  to  be  rea- 
sonable. This  price  may  or  may  not  agree 
with  the  current  price  of  the  commodity  at  the 
port  of  shipmeot  at  the  precise  time  when  such 
shipment  is  made.  The  current  prioe  of  the 
commodity  may  be  highly  unreasonable,  from 
accidental  circiunstances,  as  on  account  of  the 
commodity  having  been  purposely  kept  back 
by  the  vendor  himself,  or  with  reference  to  the 
prioe  at  other  ports  in  the  immediate  vidnitr, 
or  from  various  other  causes." 

This  case  is  cited  and  appibved  in  James  v. 
Muir,  88  Mich.  228.  The  principle  underlying 
the  decision  is  that  the  vendor  cannot  be  per- 
mitted, by  withholding  the  commodity  from 
market  or  otherwise,  to  fix  the  current  price  of 
the  commodity,  and  thus  fasten  upon  the  pur- 
chaser an  implied  agreement  to  pay  such  price. 
If  the  plaintiffs  in  this  suit,  by  combining  with 
other  manufacturers  or  dealers,  can  thus  arbi- 
trarily establish  the  current  price  of  the  com- 
modity sold,  and  if  the  purchaser  can  be  held 
to  have  impliedly  promised  or  agreed  to  pay 
the  price  so  established,  it  foUows  that  he  may 
be  obliged  to  pay  a  highly  unreasonable  price. 
I  do  not  think  a  price  so  fixed  by  a  combina- 
tion of  manufacturers  or  dealers  is  competent 
evidence  to  show  a  reasonable  price  of  goods 
sold  by  the  members  of  such  combination. 
Such  combinations  to  control  prices  are  in- 
tended to  stifle  competition,  which  is  a  stimu- 
lus of  commercial  transactions,  and  to  substi- 
tute therefor  the  stimulus  of  unconscionable 
gain,  whereby  the  participants  in  such  com- 
binations become  enriched  at  the  expense  of 
the  consumer,  beyond  what  he  ought  legiti- 
mately to  pay,  under  a  healthy  spirit  of  compe- 
tition in  the  business  community.  The  effect 
of  such  combinations  to  control  prices  is  the 
same  as  that  other  class  of  contracts  which  has 
always  been  denounced  as  vicious,  namely, 
contracts  in  restraint  of  trade.  Public  policy 
places  its  reprobation  upon  one  equally  with 
the  other.  These  combinations  to  control 
prices  are  becoming  very  numerous,  and  affect, 
not  only  the  staples  of  human  sustenance,  but 
nearly  all  the  necessaries  of  life  and  the  neces- 
saries of  business.  Such  combinations  to  con- 
trol prices  are  against  public  policy,  and  void, 
on  the  ground  that  they  have  a  mitschievous 
tendency,  so  as  to  be  injurious  to  the  best  inter- 
ests of  the  State.  The  best  interests  of  the 
State  require  that  all  legitimate  business  should 
be  open  to  competition;  that  the  current  price 
of  commodities  should  be  controlled  by  the 
law  of  demand  and  supply;  that  the  laws  of 
commerce  should  flow  in  their  accustomed 
channels,  and  should  not  be  diverted  by  com- 
binations to  control  prices  fixed  by  the  arbi- 
trary decision  of  interested  parties.    Of  course. 
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what  is  said  above  does  not  apply  to  mo- 
nopolies aatborlzed  by  law;  as,  for  instance,  to 
patented  articles.  Tbe  odious  features  of  ille- 
gal monopolies  are  plainly  apparent.  Tbese 
•can  absolutely  control  tbe  prices  wbicb  the 
public  shall  pay,  and  it  is  this  monbpolistic 
feature  of  such  combinations  to  control  prices 
which  stamps  them  as  odious,  because  they  ex- 
ercise the  franchises  of  the  monopoly  without 
the  legal  right.  These  views  are  supported  in 
the  following  cases:    Andenem  v.  Jett,  89  Ky. 

;  Cleveland,  C.  C.  d  L  R.  Go.  v.  Closser,  126 

Ind.  348, 9  L.  R.  A.  754;  PeopU  v.  N<yrth  River 

Sugar  Ref.  Co.  S4  Hun,  854,  5  L.  R  A.  886; 

Richardson  v.  Buhl,  11  Mich.  682,  6  L.  R.  A. 

-467;  PitUburg  Carbon  Co,  v.  McMiUin,  119  N. 

Y.  46,  7  L.   R.   A.   46;  Stanton  v.   AlUn,  5 

Denio,  434;  Morris  Run  Coal  Co.  v.  Barclav 

Coal  Co.   68  Pa.  178;  Arnot  v.  Pittston  d  E. 

Coal  Co.  68  N.  Y.  558;  Central  Ohio  Salt  Co. 

-V.   Guthrie,  85  Ohio  St.  666;  India  Bagging 

Asso.  V.  Eock,  14  La.  Ann.  168;  Denver  dJy.  0. 

R.  Co.  V.  Atchison,  T.  d  S.  F.  R.  Co.  15  Fed. 

Rep.  650;  Eilton  v.  Eekersley,  6  El.  &  Bl.  47; 

West  Virginia  Transp.  Co.  v.  Ohio  River  P.  L. 

Go.  22  W.  Va.  600,  617;  Western  U.  Teleg.  Co. 

-V.  American  U.  Teleg.  Co.  66  Ga.  160;  Crafty. 

McConoughy,  79  111.  346;  Raymond  v.  Leavitt, 

46  Mich.  447;  Faulds  v.  fates,  57  111.  416; 

Wright  v.  Ryder,  36  Cal  842. 

I  have  no  doubt  that  in  executory  contracts 
of  sale,  where  the  soods  have  not  been  ac- 
cepted, such  price  solxed  cannot  be  recovered; 
and  I  am  also  of  opinion  that  such  price  so 
fixed  is  no  criterion  of  the  market  value  or 
current  price  in  an  action  brought  for  goods 
sold  and  delivered,  where  no  price  has  been 
agreed  upon.  In  this  case  the  goods  have  been 
-ordered  and  accepted  without  any  rciference  to 
the  price  to  be  paid.  The  law  presumes  that 
-defendant  intended  to  pay  what  the  knives  were 
reasonably  worth.  As  pointed  out  in  Jam£S  v. 
,  Muir,  88  Mich.  228,  the  market  value  and  the 
reasonable  worth  of  a  commodity  are  not  al- 
ways the  same.  Ordinarily  the  market  value 
is  evidence  of  what  goods  are  reasonably  worth. 
Kouniz  V.  Kirkpatrick,  72  Pa.  876,  886;  Ben- 
jamin, Sales,  p.  108,  §  86.  If  there  be  no 
market  value  of  manufactured  goods,  the  evi- 
dence to  establish  the  reasonable  worth  must 
necessarily  be  the  cost  of  production,  which 
would  include  the  cost  of  labor  and  material, 
and  a  reasonable  profit  on  the  cost  of  produc- 
tion. The  testimony  must  be  submitted  to  the 
jury,  and  it  is  their  province  to  determine  from 
.such  testimony  the  reasonable  worth  of  such 
goods.  Il  does  not  rest  with  the  witnesses  to 
swear  what  they  are  reasonably  worth,  but 
they  may  state  tne  facts  from  which  the  jury 
may  determine  the  reasonable  worth.  Nor 
can  this  court  pass  upon  that  question.  It  is 
•one  of  fact,  and  not  of  law.  Becker  v.  Becker, 
9  Ind.  497.  Generally  speaking,  it  is  compe- 
tent for  a  witness,  after  he  has  been  shown  to 
be  qualified  to  express  an  opinion  as  to  value 
of  the  thing  in  dispute,  to  state  to  the  jury 
what  his  opinion  as  to  value  is.  But  such 
opinions  are  not  absolutely  binding  upon  the 
jury,  but  only  as  persuasive,  and  may  be  con- 
sidered by  them  in  arriving  at  their  own  con- 
.  elusion.     Thompson,  Trials,  §  380. 

In  order  to  pass  upon  the  specific  questions 
raised  by  the  assignment  of  errors,  it  is  neces- 
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sary  to  specify  with  more  'particularity  what 
the  record  shows.  The  declaration  in  this  case 
was  upon  the  common  counts  in  assumpsit, 
and  tbe  bill  of  particulars  for  goods  sold  Au- 
gust 29,  1889.  This,  however,  is  not  the  true 
date  of  sale.  The  plea  was  the  general  issue, 
with  notice  of  recoupment.  On  the  trial  in 
the  circuit  the  plaintiffs  claimed  to  recover 
$189.89  and  interest.  The  defendant  admitted 
the  plaintiffs'  claim  to  the  amount  of  |116.06, 
less  |6,  under  the  plea  of  recoupment.  •  Under 
the  charge  of  the  court  the  jury  returned  a 
verdict  of  $140.74,  for  which  plaintiff  had 
judgment.  The  sale  of  the  goods  was  through 
a  written  order  signed  by  defendant,  and  mailed 
to  plaintiffs  in  November,  1888,  for  two  sets 
(six  knives)  hoop  knives,  one  half  inch  thick, 
to  be  so  made  that  they  will  interchange  one 
with  the  other.  The  plaintiffs  are  manufac- 
turers of  machine  knives  of  all  kinds,  at  Lowell, 
Mass.  They  received  the  order  on  November 
80,  and  December  5,  1889,  the  knives  were 
shipped  to  defendant  and  received  by  him. 
The  defendant  claims  that  they  were  not  ex- 
actly according  to  the  pattern  furnished,  and 
that  he  expended  some  $6  in  fitting  them.  On 
the  same  day  the  goods  were  shipped  a  bill 
was  forwarded  to  defendant  chai^ng  him 
$72.86  per  set  for  the  knives,  and  20  per  cent 
extra  for  manufacturing  so  that  they  could  be 
used  as  one  knife,  or  $14.57  for  this  purpose. 
Thus  the  total  bill  for  the  two  sets  amounted 
to  $174.86,  from  which  the  plaintiffs  discounted 
20  per  cent  to  the  trade,  leaving  a  balance  of 
$189.89,  the  amount  they  claimed  due  them. 
Elwin  W.  Lovejoy,  one  of  the  plaintiffs,  tes- 
tified that  the  plaintiffs  chargea  the  regular 
market  price  of  $72  per  set;  that  the  price  was 
$174.86  for  the  two  sets,  less  discount  to  the 
trade  of  twenty  per  cent,  making  $189.89, 
which  he  testified  was  a  reasonable  charge,  and 
was  the  market  price  for  the  knives,  exactly 
such  as  would  be  charged  by  other  dealers  for 
the  same  knives;  and  that  the  goods  were  sold 
on  thirty  days'  time.  He  also  testified  that 
the  plaintiffs  made  the  knives  from  a  pattern 
furnished  them  before  that  time,  along  in  the 
summer,  by  Michels.  It  appears  from  the  tes- 
timony that  plaintiffe  are  members  of  what  is 
called  the  "Machine  Knife  Makers'  Associa- 
tion," and  at  the  time  of  the  trial  all  the  manu- 
facturers of  knives  in  the  United  States  were 
members  of  th^t  association,  with  the  excep- 
tion of  the  Anderson  Knife  &  Bar  Association, 
located  at  Anderson,  Ind.  But  this  associa- 
tion had  not  commenced  the  manufacture  of 
knives  at  the  time  the  goods  in  this  case  were 
sold.  The  association  of  which  the  plaintiffs 
were  members  was  formed  in  1882,  for  the 
purpose  of  keeping  up  the  prices  on  the  goods, 
and  that  such  was  its  principal  object  was  tes- 
tified to  by  Lovejoy.  Every  member  of  the 
association  is  bound  by  agreement  to  maintain 
the  prices  fixed  by  the  association,  and  there 
is  a  clause  in  the  agreement  that  a  man  who 
does  not  sell  at  these  prices  shall  forfeit  $100. 
The  plaintiffs  agreed  to  sell  at  the  regular 
prices  fixed  by  the  association.  It  further  ap- 
pears that  the  prices  charged  for  the  goods  sold 
defendant  are  the  regular  prices  fixed  by  the 
association,  and  the  reason  why  the  plaintiffs 
fixed  these  prices  was  because  tbe  association 
had  before  that  fixed  it  at  the  same  price. 
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These  prices  are  fixed  twice  a  year,  in  Janu- 
ary and  July,  and  the  witness  Lovejoy  testi- 
fied that  he  was  one  of  the  persons  who  assisted 
in  fixing  the  prices.  It  also  appears  that  in 
July,  1888,  the  association  advanced  the  prices, 
as  claimed  by  the  witness,  20  per  cent  from 
what  had  been  the  prices  prior  thereto  in  1887 
and  1886,  and  that  no  notice  of  such  advances 
had  been  given  to  their  customers;  that  at 
former  prices  goods  such  as  these  sold  to  de- 
fendant had,  been  sold  at  a  fair  profit.  The 
J  rices  for  which  they  had  been  fixed  prior  to 
uly,  1888.  was  $58.28  a  set,  this  price  having 
also  been  fixed  by  the  association;  and  it  fur- 
ther appears  that  there  had  not  been  20  per 
cent  dlfi'erence  in  the  cost  of  making  knives. 
The  association  raised  the  price  in  July  from 
$58.28  for  knives  such  as  those  sold  to  defend- 
ant to  $72.86,  an  increase  of  26  per  cent.  The 
Slaintiffs  then  added  20  per  cent  more  because 
efendant  ordered  them  to  be  made  so  as  to  be 
used  interchangeably,  or  $14.57  each  set,  and 
then  made  a  discount  of  20  per  cent  on  the 
whole  amount  to  the  trade.  The  defendant 
had  purchased  such  knives  in  1886  and  1887 
of  a  firm  in  Buffalo,  N.  Y.,  who  were  mem- 
bers of  the  association,  and  had  charged  there- 
for the  prices  fixed  by  it,  namely,  $58.28  a 
set,  and  plaintiffs  were  aware  that  this  price 
was  fixed  b^  the  association.  It  was  the 
theory  of  plamtiffs  that  the  price  fixed  by  the 
association  was  the  market  price,  because  that 
price  was  what  aU  the  members  of  the  asso- 
ciation sold  the  goods  for;  and  they  produced 
several  witnesses  to  testify  that  the  price  sued 
for  was  the  market  price,  but  these  witnesses 
were  members  of  the  association,  and  testified 
that  they  regarded  the  prices  fixed  by  the  as- 
sociation as  the  market  price.  Ko  other  cri- 
terion to  ascertain  the  reasonable  worth  of  the 
goods  sold  was  given  by  the  plaintiffs'  wi^ 


The  defendant's  theory  was,  first,  that  he 
had  agreed  with  plaintiffs,  in  an  interview  with 
Mr.  Lovejoy  a  short  time  before  he  gave  the 
order,  that  plaintiffs  should  furnish  the  knives 
for  the  same  price  that  he  had  been  paying  to 
the  Buffalo  firm;  that  the  inducement  held  out 
by  Lovejoy  was  that  pJantiffs  would  make  him 
a  better  article.  This  was  denied  by  Lovejoy. 
The  defendant's  contention,  further,  was  that 
the  agreement  made  by  the  association  to  ^x 
the  prices,  to  which  all  the  members  were 
bound,  embracing,  as  it  did,  nearly  the  whole 
of  the  manufacturers  of  such  goods  in  the 
United  States,  and  the  whole,  with  one  excep- 
tion, was  an  unlawful  combination,  entered  in- 
to for  the  purpose  of  controlling  prices  of  such 
goods,  based,  not  upon  the  market  value  or 
upon  what  such  goods  were  reasonably  worth, 
but  upon  the  arbitrary  determination  of  the 
members  for  the  purpose  of  profit,  and  such 
price  so  fixed  was  no  evidence  of  what  such 
goods  were  reasonably  worth;  that  his  liabilitv 
could  not  extend  beyond  the  reasonable  worth 
of  such  goods;  that  the  price  charged  for  which 
plaintiffs  sued  and  recovered  was  unreason- 
able; and,  as  relevant  to  this  issue,  he  claimed 
the  right  to  show  by  the  plaintiffs'  witness 
Lovejoy  who  had,  with  others,  raised  the  price 
20  per  cent,  and  had  testified  that  such  price 
was  reasonable,  that  in  June,  1888,  he  was  sell- 
ing this  same  kind  of  goods  for  $58.28,  and 
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that  the  cost  of  production  had  not  increased^ 
and  that  in  June  plaintiffs  regarded  $58.28  a» 
a  reasonable  price.  I  think,  upon  cross-exam- 
ination of  this  witness,  the  defendant  was  en- 
titled to  inquire  of  him,  **What  was  the  price 
of  these  knives  in  June,  1888?"  and  that  the 
court  erred  in  excluding  the  answer.  He  also 
erred  in  not  permitting  the  witness  Lovejoy  to- 
answer  this  question:  "Was  there  any  in- 
crease in  the  cost  of  making  these  knives  in 
November  from  what  there  was  in  June?" 

Defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows:  ** First,  If  yoa 
find  that  it  was  understood  and  agreed  between 
Michels  and  Lovejoy  in  September,  1888,  that 
Lovejoy  would  make  and  furnish  the  knives- 
to  Michels  at  the  same  price  as  White  had 
theretofore  sold  them,  and  that  the  order  in 
question  was  given  and  accepted  in  pursuance 
of  such  agreement,  then  both  parties  are  bound 
by  it."  This  request  was  given,  but  in  lan- 
guage and  with  observations  which  counsel  for 
defendant  deemed  subject  to  exception.  The 
learned  judge  said:  "Mr.  Michels  contends- 
that  he  had  some  conversation  with  one  of  the 
plaintiffs  in  this  case  in  September,  when  he- 
was  here,  with  reference  to  making  certain 
knives,  and  he  urges  that  his  understanding  at 
that  time  was  that  these  knives  should  be  made- 
at  the  price  that  he  had  been  paying  for  them 
heretofore,  although  there  was  nothing  said 
with  reference  to  these  particular  knives. 
Now,  if  there  was  any  such  understanding  be^ 
tween  Mr.  Michels  and  the  plaintiffs,,  why 
didn't  he  mention  it  in  the  letters  that  he  wrote 
them  after  these  goods  were  received?  One  of 
these  letters  was  ^ated  January  10,  1889,  and. 
it  seems,  from  an  inspection  of  these  letters,— 
and  they  have  been  read  to  you, — that  her 
made  no  reference  whatever,,  in  complaining^ 
of  the  price  of  these  knives,,  that  these  knives' 
were  made  by  the  plaintiffs  for-  a  price  agreed 
upon  in  September..  Now  Mr.  Lovejoy  says* 
that  no  such  conversation  ever  took  place  as- 
claimed  by  Mr,  Michels.  Mr.  Michels  says 
there  was  such  a  conversation.  It  is  for  yoa- 
to  determine  whether  there  was  or  not.  If 
there  was,  how  does  it  happen  that  no  refer- 
ence to  it  was  made  in  these  letters  to  the  plain- 
tiffs in  January,  1890,  after  the  receipt  of  these 
goods?  Now,  there  is  another  thing  as  bear- 
ing  upon  this  price.  These  goods  were  made 
and  shipped  to  Mr.  Michels,  he  claiming  that 
they  were,  as  he  supposed,  to  be  $58  a  set- 
But  it  appears  that  there  was  an  invoice  sent 
with  these  goods  at  the  time.  Now,  if  the 
price  was  as  contended  by  him,  would  he  not,, 
m  the  ordinary  course  of  business,  have  made 
some  complaint  at  once  upon  the  receipt  of 
these  goods,  seeing  that  they  were  charging 
for  them  20  per  cent  more  than  he  was  sup- 
posed to  pay?  This  testimony  in  this  case 
should  be  considered  in  all  its  bearings,  as  de- 
termining the  dispute  between  the  parties." 
We  have  had  occasion  heretofore  to  call  atten- 
tion to  the  impropriety  of  the  trial  judge  csU- 
ing  the  attention  of  the  jury  to  a  particular 
part  of  the  testimony  of  a  witness  for  com- 
ment, and  everything  that  savors  of  argument 
had  much  better  be  left  to  the  hired  advocates- 
of  the  parties.  Some  points  in  the  testimony 
of  a  witness  may  strike  a  trial  judge  as  incon- 
sistent with  disclosed  facts,  but  there  is  dan- 
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get  of  creating  a  prejudice  a^iDSt  the  witDess, 
to  the  detrimeDt  of  the  rights  of  the  par- 
ties, if  the  trial  judge  steps  aside  from  in- 
structions as  to  the  law  which  governs  a 
case  to  draw  inferences  from  facts  disclosed. 
It  is  exclusively  within  the  province  of  the  jury 
to  draw  such  inferences.  Everyone  who  reads 
this  charge,  and  anyone  hearine  it  ^ven,  must 
have  been  impressed  with  the  l&a  that  the  trial 
judge  did  not  believe  the  testimony  of  the  de- 
fendant, Michels.  He  pointed  out  inferences 
which  might  be  drawn  by  the  jury  which  were 
apparently  inconsistent  with  the  idea  of  a  con- 
tract. He  failed  to  observe  upon  the  testimony 
of  the  plaintiff,  given  upon  his  direct  examina- 
tion, that  ''we  made  the  knives  from  a  pattern 
furnished  before  that  time,  along  in  the  sum- 
mer, by  Michels;"  and  the  inference  that  might 
be  drawn  therefrom;  and  he  might  have  add- 
ed, with  equal  pertinency,  Why,  if  there  had 
been  no  contract  or  agreement  previous  to  the 
written  order,  had  Michels  furnished  plaintiffs 
with  a  pattern  for  the  knives?  I  mention  this 
for  the  purpose  of  showing  the  impropriety  of 
attempting  an  argument  to  the  jury  by  a  judge 
upon  the  facts,  unless  it  is  argued  fully  for 
both  sides.  These  witnesses  were  parties,  and 
their  testimony  was  conflicting,  and  their 
credit  should  have  been  left  to  the  jury,  with- 
out pointing  out  upon  one  side  inferences 
which  might  tend  to  affect  it.  Williama  v. 
Sheldon,  61  Mich.  815;  Bulen  v.  Granger,  63 
Mich.  311;  People  v.  Finkp,  88  Mich.  486; 
People  V.  Cokrick,  67  Mich.  362;  People  y. 
Gastro,  75  Mich.  127;  Eelly  v.  Emery,  75 
Mich.  147. 

The  court  further  charged  the  jury  as  fol- 
lows: ''On  the  part  of  the  defendant,  it  is 
further  contended  that  there  was  an  unlawful 
combination  between  the  manufacturers  of 
such  articles  as  these,  for  the  purpose  of  en- 
hancing their  price  or  putting  their  price  be- 
yond the  real  market  value.  If  that  is  so,  such 
a  combination  is  unlawful,  and  the  mere  fact 
that  the  price  is  fixed  in  an  arbitrary  manner 
like  that  is  not  binding  upon  the  jury  in  deter- 
mining the  real  market  value  of  the  property. 
On  the  part  of  the  plaintiff  it  is  admitted  that 
there  was  such  an  association  or  organization 
of  thej  manufacturers  of  knives  or  edge-tools  of 
this  country;  that  they  got  together,  and  put 
reasonable  prices  only  upon  their  goods. 
Well,  if  that  is  a  fact,  then  there  would  be 
nothing  ^unlawful  in  such  a  combination  as 
that.  If  they  combine  for  the  purpose  of  put- 
ting a  fictitious  value  upon  their  goods,  or  for 
the  purpose  of  driving  small  manufacturers 
out  of  the  business  by  putting  their  goods 
down  to  a  lower  price  than  the  market  price, 
and  below  what  they  can  be  made  for,  and  do 
this  for  the  purpose  of  ruining  such  other 
manufacturers,  such  a  combination  is  unlaw- 
ful. It  is  a  question  of  fact,  to  be  determined 
from  what  took  place  between  these  men, 
whether  the  association  was  unlawful  or  not. 
The  fact  that  there  is  an  association  would  not 
justify  the  inference  that  it  was  unlawful  or 
that  it  was  formed  for  a  purpose  contrary  to 
law.  If,  without  any  reason,  they  put  an 
additional  20  per  cent  upon  these  knives, 
merely  using  this  power  that  they  had  arbi- 
trarily for  the  purpose  of  controlling  the  mar- 
ket, Uiat  would  be  unlawful  on  their  part;  but 
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if,  on  the  other  hand,  as  it  is  claimed,  there  was- 
a  great  nsk  connected  with  the  making  of 
these  particular  knives,  and  on  account  of  th& 
nicety  of  the  work  required,  and  the  extreme- 
risk,  these  manufacturers  felt  that  it  was  just 
and  right  and  proper,  for  the  purpose  of  pro- 
tecting themselves  against  loss,  to  fix  a  fair 
market  price  for  this  work,  and  they  put 
this  20  per  cent  on  it,  I  should  say  it  was  a 
legitimate  act."  What  I  have  said  in  the  be- 
ginning of  this  opinion  need  not  be  repeated; 
much  that  is  said  in  the  instruction  is  a  correct 
statement  of  the  law,  but  testimony  was  ruled 
out  that  would  have  thrown  light  upon  the 
question  as  to  whether  the  purposes  of  the  as- 
sociation are  only  "to  put  reasonable  prices 
upon  their  goods."  The  testimony  of  the 
members  of  the  association  cannot  be  taken  as 
undisputed  or  indisputable.  On  the  contrary^. 
the  testimony  in  Uie  case  before  referred  to 
was  sufficient,  in  my  judgment,  to  condemn 
the  object  of  this  association  as  unlawful. 
The  reasonableness  of  the  prices  must  depend 
upon  the  cost  of  production,  the  cost  of  mate- 
rial used,  the  risks  of  the  business,  the  labor 
of  producing,  the  demand  for  the  soods,  and 
all  those  facts  which  tend  to  show  the  reason- 
able worth  of  the  articles,  and  there  can  be  no^ 
market  value  of  the  article  where  its  current 
price  is  not  affected  by' com  petition,  but,  on  the 
other  hand,  competition  is  disarmed  by  combi- 
nation, and  the  price  is  fixed  arbitrarily  by  the 
sellers,  to  which  all  engaged  in  selling  must 
conform.  The  judgment  should  be  reversed,, 
and  a  new  trial  granted., 

Orantt  </.,  delivered  the  following  opinions 
This  suit  is  brought  to  recover  the  price  of 
two  sets  of  knives  used  in  hoop-machines. 
Plaintiffs  carried  on  their  business  in  Lowell ^ 
Mass.,  while  the  defendant  resided  and  did  busi- 
ness in  Detroit,  Mich.  Defendant  sent  a  writ- 
ten order  in  November,  1888,  without  any  ref- 
erence to  price.  Defendant's  counsel  insist 
that  these  goods  were  ordered  in  reliance  upon 
an  agreement  made  in  September  previous  be- 
tween himself  and  plaintiff  E.  W.  Lovejoy,- 
who  visited  him  in  Detroit.  Defendant's  ver- 
sion of  the  conversation  then  had  fails  to  estab- 
lish an  agreement.  Mr.  Lovejoy  at  that  time- 
solicited  an  order,  but  defendant  told  him 
he  did  not  need  any  knives  then,  and  made  no- 
promise  to  order  any  in  the  future. 

1.  This  claim  of  defendant  is  based  entirely 
upon  the  statement  of  defendant,  which  is  that 
he  showed  Mr.  Lovejoy  some  bills  of  knives 
purchased  from  White  Bros.,  and  that  Love- 
joy said:  "We  will  furnish  you  them  at 
the  same  price  that  you  pay  white  Bros." 
This  conversation  was  two  months  or  more 
prior  to  the  written  order  of  defendant.  There- 
is  not  a  sdniilla  of  evidence  tending  to  show 
any  agreement,  or  even  understanding,  that 
defendant  would  order  goods  from  plaintiffs  in 
consequence  of  this  statement  or  any  other. 
Courts  cannot  manufacture  contracts  for  par- 
ties out  of  such  statements.  Did  defendant 
agree  to  buy?  Did  he  agree  to  order?  If  he 
agreed  to  do  either,  when  was  the  contract  to- 
be  performed?  Was  this  a  standing  offer  to 
be  accepted  by  defendant  at  any  time  in  the* 
future?  Furthermore,  defendant  in  his  writ- 
ten order  made  no  reference  to  this  conversa- 
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tioD,  nor  did  be  testify  that  he  gave  it,  reiving 
upon  Lovejoy's  statement.  The  court  leit  it 
to  the  jury  to  determine  whether  this  conver- 
.sation  constituted  an  agreement.  The  alleeed 
erroneous  instructions  of  the  court  upon  this 
branch  of  the  case  become  immaterial,  for  the 
finding  of  the  jury  was  such  as  the  court 
.should  have  instructed  them  to  find. 

2.  The  price  charged  was  |78.86  per  set  with 
20  per  cent  extra.  From  the  total  bill  a  dis- 
count of  20  per  cent  was  allowed,  leaving  the 
amount  claimed  $189.89.  Defendant  admitted 
his  liability  for  all  except  the  extra  20  per  cent, 
amounting  to  $29.14.  This  price  was  fixed  by 
the  Machine  Knife  Makers'  Association  of  the 
United  States,  of  which  plaintiffs  were  mem- 
bers, and  which  then  embraced  all  the  knife- 
makers  in  the  United  States.  Under  its  rules, 
its  members  were  required  to  charge  associa- 
tion prices,  under  a  penalty  of  $100  for  neglect 
to  do  so.  These  knives  were  what  were  call^ 
"special  knives,"  bo  made  as  to  form  in  reality 
one  knife.  Evidence  on  the  part  of  the  plain- 
tiff showed  that  greater  care  was  required  in 
their  manufacture  than  in  that  of  ordinary 
knives,  and  that  the  price  charged  afforded  a 
reasonable  profit.  Defendants  counsel  re- 
quested the  court  to  instruct  the  jury  that  this 
ncombination  was  unlawful.  This  the  court  re- 
fused, bu(  did  instruct  them  that  "an  arbitrarv 
price  fixed  byiuch  an  association  was  not  bind- 
ing upon  them  in  determining  the  market  value 
■of  the  property,  but  that  there  was  nothing  un- 
lawful in  their  combining  and  putting  reasona- 
ble prices  upon  their  go^;  that  the  fact  that 
there  is  an  association  would  not  justify  the  in- 
ference that  it  was  unlawful,  or  that  it  was 
formed  for  a  purpose  contrary  to  law;  that  if, 
without  any  reason,  they  put  an  additional 
twenty  per  cent  upon  these  knives,  merely  us 
ing  this  power  that  they  had  arbitrarily,  for  the 
purpose  of  controlling  the  market,  that  would 
be  unlawful  on  their  part;  but  if.  as  it  is 
claimed,  there  was  a  great  risk  connected  with 
the  making  of  these  particular  knives,  and  on 
account  oi  the  nicety  of  the  work  required, 
and  the  extreme  risk,  these  manufacturers  felt 
that  it  was  just  and  right  and  proper,  for  the 
purpose  of  protecting  themselves  against  loss, 
to  fix  a  fair  market  price  for  this  work,  and 
they  put  this  twenty  per  cent  on  it,  I  should 
say  it  was  a  legitimate  act." 

Associations  of  manufacturers  are  not  neces- 
sarily unlawful.  The  evidence  does  not  show 
that  the  sole  object  of  this  association  was  to 
control  prices.  The  association  might  be  en- 
tirely lawful,  while  an  arbitrary  price  fixed  by 
it  would  not  bind  a  purchaser  who  had  not  ex- 
pressly agreed  to  pay  it.  The  court  would 
certainly  have  been  justified,  under  the  plain- 
tiff's evidence,  in  instructing  the  jury  that  this 
20  per  cent  so  fixed  by  this  association  did  not 
bind  the  defendant,  and  did  not  make  a  market 
price.  But,  in  addition  to  the  instruction  I 
have  above  quoted,  the  court  instructed  the 
jury  that  the  combination  was  unlawful,  if 
formed  for  the  purpose  of  enhancing  the  price, 
or  putting  it  beyond  the  real  market  value. 
There  was  no  evidence  that  the  price  was  un- 
reasonable, or  afforded  more  than  a  fair  profit. 
The  only  error  in  these  instructions  was  in  not 
informing  the  jury  that  as  to  this  20  per  cent 
there  was  no  evidence  of  a  market  value,  for  a 
18  L.  R.  A. 


combination  cannot  fix  a  price  arbitrarily,  and 
make  it  the  market  price,  and  that  the  only 
Question  for  them  was  the  reasonable  worth  of 
the  knives.  But  the  failure  to  so  instruct  the 
jury  is  not  complained  of.  If  the  case  made 
was  one  for  a  jury  to  determine  the  "fair"  or 
"real"  market  value,  I  think  the  charge  fairly 
submitted  that  question  to  the  jury,  and  that 
no  error,  was  committed  in  refusing  to  chaiige 
that  the  association  was  unlawful. 

3.  Did  the  court  commit  any  errors  in  reject- 
ins^  testimony  offered  by  the  defendant?  The 
defendant  was  asked  by  his  counsel  to  state  the 
fair  market  value  of  these  knives.  The  court 
rejected  this  testimony  as  incompetent,  but 
limited  the  question  to  the  market  price.  It  is 
insisted  that  this  ruling  limited  him  to  the  price 
fixed  by  the  association.  The  price  of  commod- 
ities bought  and  sold  may  be  fixed  in  three 
ways:  (1)  by  express  agreement;  (2)  by  the 
market;  (8)  bv  the  actual  value.  It  must  be 
remembered  tliat  we  are  dealing  with  an  exe- 
cuted contract,  one  of  those  daily  commercial 
transactions  between  buyer  and  seller,  where 
the  one  orders,  and  the  other  completes  the 
transaction  by  delivering  the  goods.  In  such 
cases  the  price  must  be  determined  in  one  of 
the  three  ways  above  mentioned.  If  there  be 
no  express  agreement  and  no  market  price,  the 
contract  then  is  to  pay  what  the  commodity  is 
reasonably  worth.  As  already  shown,  there 
was  no  express  agreement  as  to  price,  and  no 
market  price.  Therefore  the  only  issue  to  be 
tried  was,  Was  this  additional  20  per  cent  rea- 
sonable, affording  only  a  fair  profit  to  the 
plaintiffs?  A  market  price  is  the  price  fixed  by 
fair  and  open  competition  in  an  open  market, 
where  sellers  and  buyers  stand  upon  an  equal 
footing.  Legally  the  price  so  established  is 
fair,  and  fi^es  the  reasonable  worth  of  the 
commodity.  When  the  price  is  high,  the  pur- 
chaser may  call  it  unfair;  when  the  price  is  low, 
the  seUer  may  call  It  unfair;  but  in  law  both  are 
fair,  and,  in  the  absence  of  any  express  agree- 
ment, seller  and  purchaser  alike  contract  with 
reference  to  it.  Upon  no  other  basis  can  the 
great  commercial  transactions  of  the  world  be 
carried  on.  The  immense  granaries  of  this 
country  are  filled  with  products  which  repre- 
sent labor,  some  of  which  has  been  remunera- 
tive, and  others  unremunerative,  according  to 
the  character  of  the  soil  and  the  industry  and 
management  of  the  laborers  and  other  condi- 
tions. If  the  market  price  of  wheat  reaches 
$1.25  to  $1.50  per  bushel,  will  a  purchaser  be 
permitted  by  the  law  to  say  to  the  farmer  who 
sells:  "That  is  not  a  fair  market  price;  it  al- 
lows you  too  much  profit,  and  therefore  is  not 
binding  upon  me?"  On  the  other  hand,  if  the 
market  pnce  of  the  same  commodity  is  so  low 
as  not  to  afford  the  farmer  a  reasonable  profit, 
can  he  say  to  the  purchaser  of  his  grain:  "The 
market  is  unfair,  and  affords  me  no  profit,  and 
therefore  you  must  pay  more."  If  there  be  a 
"fair  market  price,"  distinguishable  in  law 
from  the  "market  price,"  then  there  is  no  such 
thing  as  a  "  market  price,"  binding  upon  sel- 
lers and  buyers,  unless  they  contract  with  ex- 
press reference  to  it;  but  it  must  be  left  to  a 
jury  in  each  case  to  determiine  what  is  the  fair 
market  value.  The  same  rule  must  apply  to 
manufactured  commodities,  the  price  or  which 
is  ordinarily  fixed  by  such  competition  in  an 
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open  market.  But  a  price  fixed  by  a  combina- 
tion of  sellers  or  of  buyers  is  not  a  market  price, 
and  binds  no  one.  The  testimony  was  there- 
fore, in  my  judgment,  properly  rejected  by  the 
<5ourt. 

4.  A  witness  for  plaintiffs  testified  that  if  he 
had  made  the  same  kniyes  for  defendant  he 
would  haye  charged  the  same  price  that  plain- 
tiffs charged,  ana  that  it  was  a  ''fair  market 
price. "  lupon  cross-examination ,  he  was  asked 
the  price  he  had  manufactured  them  for  before. 
This  testimony  was  rejected  by  the  learned  cir- 
<cuit  judge  upon  his  own  motion,  and  without 
4iny  objection  from  plaintiffs.  This  testimony 
was  competent,  and  should  haye  been  ad- 
znitted. 


5.  During  the  progress  of  the  trial  the  court, 
in  the  presence  of  the  jury,  used  the  following 
language:  "The  only  question  is  as  to  the 
yalue;  it  don't  make  any  difference  how  it  is 
fixed.  What  could  these  kniyes  be  purchased 
for  in  the  open  market?"  I  think  these  and 
other  similar  remarks  were  erroneous,  for  the 
reasons  aboye  giyen,  and  tended  to  mislead  the 
jury;  and  for  these  errors  theyerdict  should  be 
set  aside,  and  a  new  trial  ordered.  I  do  not 
think  that  the  defendant  presented  his  case 
upon  the  proper  theory,  and  therefore  no  costs 
should  be  allowed.  The  testimony  he  offered 
and  his  requests  to  charge  were  based  solely 
upon  the  idea  of  a  fair  market  yalue. 

Lon|p»  7.,  concurred  with  Grant,  J. 


PENNSYLVANIA  SUPREME  COURT. 


George  C.  HAMILTON  et  al, 

V. 

Stephen  8.  JACKSON  et  ai. 
Impleaded,  etc.,  Appts, 

(....Pa.....) 

1.  Snbseribers  to  the  stock  of  eorpora- 
tlonfl  which  nerer  become  ftilly  org^aiiF 

-  ioed  because  all  the  stock  is  not  taken,  but  which 
are  merged  with  their  coDsent  in  a  new  corpora- 
tion, cannot  set  up  illegality  of  the  merger  or  the 
lack  of  corporate  character  of  any  or  all  of  the 
companies  to  defeat  their  liability  as  against 


I    creditors  of  the  new  company  after  they  haye  per- 
mitted it  to  incur  liabilities. 
8.   Administration  in  one  county  wHl  not 

preyent  an  administrator  of  a  stockholder  from 
being  Joined  as  defendant  in  another  county  in  a 
suit  in  equity  to  enforce  the  liability  of  stock- 
holders. 

(October  6, 1801.) 

APPEAL  by  defendants  S.  S.  Jackson,  R.  C 
Winslow  and  A.  E.  Litch,  administrator 
of  Thomas  K.  Litch,  deceased,  from  a  decree 
of  the  Court  of  Common  Pleas  for  Warren 


Ufarm.— Corporations  are  amenable  to  the  rules  gov- 
erning equitable  esUyppeL 

Where  both  the  contracting  parties  are  duly  char- 
tered as  corporations,  the  one  entering  into  the  con- 
tract cannot  subsequently  deny  the  corporate  ex- 
istence of  the  other.  The  principle  of  estoppel 
may  be  successfully  inyoked.  Smelser  y.  Wayne  So 
U.  8.  L.  Tump.  Oo.  82  Ind.  419;  Douglas  CJounty  v. 
BoUes,  94  D.  8. 104, 24  L.  ed.  46;  Swartwout  y.  Michi- 
gan A.  L.  H.  Co.  24  Mich.  396;  Jones  y.  Bank  of 
Tennessee,  8  B.  Mon.  128;  Bigelow,  Estoppel,  2d  ed. 
424:  Dutchess  Ootton  Mfry.  y.  Dayis,  14  Johns.  244; 
Hubbard  y.  Chappel,  14  Tnd.  601:  (^well  y.  Olorado 
Springs  Ck).  100  U.  S.  66,  26  L.  ed.  647;  EyansyiUe,  I. 
A  C.  8.  L.  H.  Ck).  y.  Eyansyiile,  16  Ind.  416;  St.  Louis 
Ck>mrs.  y.  Shields,  62  Mo.  281;  Heaston  y.  Clucinnati 
i^  Ft.  W.  B.  Co.  16  Ind.  275;  Occidental  Ids.  Co.  y. 
Ganzhorn,  2  Mo.  App.  206;  Brownlee  y.  Ohio,  I.  &  I. 
R.  Co.  18  Ind.  70;  Methodist  Epis.  U.  Church  y. 
Pickett,  19  N.  T.  485;  Kennedy  y.  Cotton,  28  Barb.  60. 

In  the  case  of  the  associates  in  the  corporate  man- 
agement and  those  who  have  had  dealings  with  it, 
there  is  a  mutual  estoppel,  resting  upon  broad 
grounds  of  right.  Justice  and  equity.  The  first 
-class  are  not  suffered  to  deny  their  incorporation, 
nor  the  second  to.  dispute  the  validity  of  their  as- 
.aertlons  of  corporate  powers.  Armstrong  y.  Har- 
yey,  11  Ohio  St.  627;  Methodist  Epis.  U.  Church  y. 
Pickett,  supra;  Brouwer  y.  Appleby,  1  Sandf.  166; 
Swing  y.  Robeson,  16  Ind.  29. 

The  State  itself,  it  has  been  held  in  this  State,  may 
be  precluded  by  its  action  or  neglect  from  denying 
the  incorporation  (People  v.  Maynard,  15  Mich.  463); 
•or  from  taking  advantage  of  a  forfeiture  after  long 
acquiescence.  People  v.  Oakland  County  Bank,  1 
Doug.  (Mich.)  282. 

In  further  illustration  of  these  views,  reference 
is  made  to  Smith  v.  Heldecker,  39  Mo.  157;  Goodrich 
y.  Beynolds,  81  Dl.  490;  Low  v.  Connecticut  ft  P.  R. 
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Co.  46  N.  H.  378;  Society  for  Visitation  of  Sick  y. 
Com.  52  Pa.  126;  Heaston  v.  Cincinnati  &  Ft.  W.  R. 
Co.  16  Ind.  276. 

The  injustice  of  permitting  a  corporation  to  avoid 
obligations  by  pleading  its  own  want  of  power  to 
incur  them  is  obvious.  But  it  should  be  remem- 
bered that  this  argument  Is  Just  as  applicable  to  the 
case  of  an  individual  who  sets  up  the  illegality  of 
his  own  contract,  and  thus  shields  himself  from  re- 
sponsibility upon  it,  as  to  that  of  a  corporation. 
Their  powers  are  prescribed  by  statute,  and  every- 
one who  deals  with  them  is  presumed  to  know  the 
extent  of  these  powers.  Where  the  circumstances 
are  such  that  this  presumption  cannot  arise,  it  is 
conceded  that  the  corporation  would  be  estopped 
from  setting  up  that  its  contract  was  ultra  vires, 
Bissell  V.  Michigan  8.  ft  N.  I.  R.  Co.  23  N.  Y.  268. 

The  sound  rule  upon  the  subject  is  this:  A  pri- 
vate corporation  will  be  estopped  to  set  up  the  de- 
fense of  uttra  vires  in  respect  to  all  acts  and  con- 
tracts within  the  apparent  scope  of  its  powers;  and 
that  both  private  and  public  corporations  will  be 
estopped  to  set  up  such  defects  in  their  estab- 
Ushment  or  organization,  or  in  the  preliminaries  to 
the  execution  of  their  acts,  as  are  peculiarly  within 
their  own  knowledge.  Bigelow,  Estoppel,  2d  ed. 
423. 

Corporate  powers  are  limited  by  charter  recitah: 
The  powers  of  a  corporation  are  such,  and  such 
only,  as  are  conferred  on  them  by  the  Acts  of  the 
Legislature  of  the  several  States  under  which  they 
are  organized.  Oregon  R.  ft  Nav.  Co.  v.  Oregonian 
R.  Co.  130  U.  8.  32  L.  ed.  837. 

That  a  corporation,  as  a  creature  of  the  Legisla- 
ture, can  possess  and  exercise  ^*  no  other  powers 
than  those  specially  conferred  by  the  Act  creating 
it,  or  such  as  are  incidental  or  necessary  to  carry 
into  effect  the  purposes  for  which  it  was  created  ** 
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CouDty  in  favor  of  plaiDtiffs,  who  were  credi- 
tors 01  the  Clarion,  Mahoning  &  Pittsburgh 
Railroad  Company,  in  an  action  brought  to  en- 
force payment  of  plaintiff's  claims  out  of  un- 
paid subscriptions  to  the  stock  of  the  debtor 
corporation.    Afflrmed. 

From  the  findings  of  the  master  the  follow- 
ing facts  appear: 

The  Mahoning  &  Susquehanna  Railroad 
Company  was  incorporated  by  an  Act  of  As- 
sembly approved  April  1 9, 18M.  Supplemen  fs 
to  this  Act  were  passed  on  March  24,  1866, 
April  9,  1869,  April  8,  1873,  and  April  5, 1873, 
which  made  some  changes  in  the  commissioners 
appointed  to  open  subscription  books  and  in 
the  limit  to  the  amount  of  capital  stock,  and 
provided  for  the  extent  ion  of  time  for  the  com- 
pletion of  the  road. 

What  if  any  steps  were  taken  to  organize 
this  company  did  not  appear,  nor  did  it  appear 
who  were  its  stockholders  or  what  the  amount 


of  unpaid  stock  subscription.  No  part  of  this 
road  was  ever  built  or  completed. 

The  Conewango  &  Clarion  Railroad  Com- 
pany became  incorporated  by  Articles  of  Asso- 
ciation filed  in  the  office  of  the  secretary  of 
the  Commonwealth  on  November  22,  1881. 
Its  capital  stock  was  fixed  at  20,000  shares  of 
the  par  value  of  |50  each.  Defendants  became 
subscribers  to  this  stock.  The  total  number  of 
shares  subscribed  for  was  4,008  shares. 

These  two  companies  by  a  joint  agreement 
dated  December  6,  1881,  and  filed  in  the  office 
of  the  secretary  of  the  Commonwealth  were 
consolidated  and  merged  into  one  company, 
named  the  Clarion,  Mahoning  &  Pittsburih 
Railroad  Company.  By  the  agreement  toe 
companies  undertook  to  consolulate  all  their 
rights,  powers,  privileges,  franchises,  corporate 
stock,  etc.,  so  that  they  might  form  one  com- 
pany, but  agreed  that  all  stock  actually  sub- 
scrioed  for  should  be  canceled. 


(Caldwell  v.  Alton,  88  lU.  416, 418);  that  it  cannot  of 
its  own  motion  at)6olve  itself  fromilts  obUgationsby 
transferringr  its  franchise  to  another  (Thomas  v. 
West  Jersey  R.  Co.  101  U.  8.  71, 25  L.  ed.  850);  and 
that  It  cannot  by  a  vote  of  a  majority  of  the  stock- 
holders arbitrarily  deprive  a  minority  of  their  in- 
terest in  its  property  and  practical  existence  (Kean 
V.  Johnson,  9  N.  J.  Eq.  418),- are  propositions  too 
plain  to  be  disputed.  Boston  &  P.  B.  Corp.  v.  New 
York*  N.  B.  R.  Co.  13  R.  1. 280. 

So  Nelson,  Ch.  J,,  in  Hartford  tc  N.  H.  R.  Co.  v. 
Croswell,  5  Hill,  883,  says:  *'The  charter  is  the 
fundamental  law  of  the  association— the  constitu- 
tion which  prescribes  limits  to  the  directors  offi- 
cers, and  agents  of  the  company  not  only,  but  to 
the  action  of  the  body  corporate  Itself,  and  no 
radical  change  or  alteration  can  be  made  or  al- 
lowed, by  which  new  and  additional  objects  are  to 
be  accomplished,  or  responsibilities  Incurred  by 
the  company,  so  as  to  bind  the  individuals  com- 
posing it,  without  their  assent.^^ 

Acta  ultra  vires  of  the  corporation, 

Robbins  v.  Clay,  83  Me.  182,  decides  that  the  di- 
rectors of  a  corporation,  as  such,  and  without 
special  authority  for  that  purpose,  have  no  au- 
thority to  make  rale  of  any  portion  of  its  property, 
which  is  essential  for  the  transaction  of  its  cus- 
tomary business.  Kean  v.  Johnson,  0  N.  J.  Eq.  401; 
Bagshaw  v.  East.  R.  Co.  7  Hare,  114,  and  Bank  of 
Comrs.  V.  Bank  of  Brest,  Harr.  Ch.  (Mich.)  101,  are 
strongly  confirmatory  of  the  decision,  supra. 

An  act  which,  to  aU  intents,  terminates  the  cor- 
poration, by  taking  from  it  its  power  to  fulfill  the 
purposes  of  its  organization,  is  not  consistent  with 
the  purposes  of  its  constitution.  That  which 
changes  the  nature  and  business  of  a  corporation 
from  that  for  which  it  was  created  does  effectually 
destroy  it  for  all  the  purposes  for  which  it  was 
formed.  It  ia  no  longer  the  same  corporation.  An 
act  which  compels  a  corporation  to  change  its 
business  is  no  less  valid  and  repugnant  to  its  char- 
ter than  an  act  that  directly  makes  the  change.  A 
similar  act  was  styled  by  Judge  Willard  "  an  act  of 
self-destruction  which  the  law  cannot  tolerate." 
Conro  V.  Port  Henry  Iron  Co.  12  Barb.  64. 

The  chancellor  held,  in  Ward  v.  Sea  Ins.  Co.  7 
Paige,  294,  4  L.  ed.  182, ''  that  the  directors  of  a  cor- 
poration could  not,  even  with  the  consent  of  the 
stockholders,  discontinue  the  corporate  business 
and  distribute  the  capital  stock  among  the  stock- 
holders, unless  expressly  authorized  by  legislative 
Act.'*  It  is  true  that  this  decision  proceeds  upon 
principles  of  public  policy,  but  it  throws  light  upon 
18  L.  R.  A. 


the  question  as  to  the  power  of  directors  and  the 
limiutions  upon  their  power. 

So,  also,  a  lease  or  sale  of  one  rallroad.to  another, 
without  express  authority  from  the  Legislature,  Is 
beyond  the  power  of  the  directors  or  a  majority  of 
the  stockholders  as  against  a  dissenting  stock- 
holder. It  is  a  violation  of  the  implied  contract 
between  the  corporation  and  each  stockholder  that 
the  business  prescribed  in  the  charter  will  be  pur- 
sued until  the  disBolution  of  the  corporation.  Gen- 
erally the  lease  of  a  railroad  is  made  under  an  agre^ 
ment  whereby  the  stockholders  of  the  old  corpora- 
tion are  guarateed  a  certain  income.  The  effect  in 
any  case,'however,  is  nota  continuation  of  the  busi- 
ness of  the  old  corporation,  but  an  abandonment  of 
it.  It  is  an  act  ultra  vires  of  the  corporation,  and  in 
violation  of  the  contract  between  the  corporation 
and  its  stockholders.  A  single  stockholder  may 
obtain  an  injunction  against  the  lease,  or  if  it  is 
already  made,  may  go  into  a  court  of  equity  and 
have  it  set  aside.  Cook,  Stock  and  8tockholden» 
8d  ed.  •  668,  citing  Winch  v.  Birkenhead,  L.  &  C  J. 
R.  Co.  6  De  G.  &  8. 668;  Cass  v.  Manchester  J.  ft  S. 
Co.  9  Fed.  Rep.  640:  Stevens  v.  Davison,  18  Gratt 
819;  South  Georgia  ft  F.  R.  Co.  v.  Ayrea,  S6  Ga.230; 
Tippecanoe  County  Comrs.  v.  Lafayette,  M.  ft  B^ 
R.  Co.  50  Ind.  86;  Black  v.  Delaware  ft  R.  Canal  Oo. 
S$4N.  J.  Eq.  46S,  reversing  22  N.  J.  Eq.  180;  Simpson  v. 
Denison,  10  Hare,  51;  Clinch  v.  Financial  Corp.  L.  fL 
5  Eq.  460;  Kean  v.  Johnson,  9  N.  J.  Eq.  401. 

But  though  a  corporation  cannot  directly  put  an 
end  to  its  existence,  and  merge  it  by  any  prooeas 
of  amalgamation  in  that  of  another,  yet  it  may  ac- 
complish this  in  an  indirect  and  circuitous  ooanoer. 
It  may  do  so  by  transferring  its  property,  funda,. 
rights,  and  liabilities  to  the  other  contracting  cor- 
poration, and  then  voluntarily  dissolving  itself* 
usually  by  winding  up.  Generally  the  arrange- 
ment  is  supplemented  by  a  proviso,  whereby  the 
transferee,  the  purchasing  company,  indemnifles 
the  selling  company  against  the  liabilities  which  it 
may  be  under  in  respect  of  claims,  existing  or  pro- 
spective. Green's  Brioe,  Ultra  Vires,  607,  dtinr 
Anglo- Australian  I L.  Assur.  Co.  v.  British  Provi- 
dent 8.  ft  F.  Soc.  8  Giff.  621, 4  De  G.  F.  ft  J.  841;  Re 
Albert  L.  Asso.  L.  R.  11  Eq.  164. 

Consolidation;  amaloamcUion;  merger. 
Authority  is  frequently  given  to  corporations' 
either  by  special  charter  or  by  general  law,  *'  to 
consolidate"  with  other  corporations.  The  mean- 
ing to  be  attached  to  the  word  ^^consolidated,'"" 
when  thus  applied,  and  the  important  legal  oonac 
quenoes  following  from  a  consolidation,  have,  as 
yet,  been  only  partly  determined  by  the  courts.  It- 
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This  agreement  was  signed  inter  alia  by 
Stephen  S.  Jackson  and  R.  C.  Winslow,  both 
of  whom  became  officers  of  the  new  company. 
Thomas  K.  Litch  was  named  as  a  director  of 
the  new  company. 

The  capital  stock  of  the  new  company  was 
fixed  at  120,000  shares  of  the  par  value  of  $50 
«acb.  It  did  not  appear  that  any  of  this  stock 
was  subscribed  for. 

On  December  21,  1881,  the  Clarion,  Mahon- 
ing &  Pittsburgh  Company  entered  into  a  con- 
tract for  the  construction  of  its  road,  which 
was  signed  by  Jackson  and  Winslow.  Noth- 
ing was  ever  done  under  this  contract.  There 
has  been  no  election  of  directors,  or  work  done 
under  the  company's  charter  since  1888.  Dur- 
ing the  period  from  November,  1884,  to  June, 
18id6,  plaintiffs  recovered  ludgmente  against 
the  company,  which  is  insolvent. 

As  conclusions  of  law,  the  master  found,  in- 
ter alia,  as  follows: 


l8  plain  that  oorporations  oannot  be  oonsoUdated 
without  the  consent  of  the  shareholders  of  both 
companies,  and  that  this  consent  cannot  be  Im- 
plied. A  consolidation  would  Involve  the  forma- 
tion of  a  new  company  by  the  shareholders,  under 
a  new  constitution.  Morawetz,  Prlv.  Corp.  2d  ed. 
88  080, 040. 

The  Legislature  may,  when  public  necessity  re- 
quires It,  grant  authority  to  consolidate  existing 
oonneoting  railroad  routes.  If  they  provide  a  Just 
compensation  for  the  shares  of  such  stockholders 
as  dissent.  Black  v.  Delaware  A  R.  Canal  Co.  24  N* 
J.Bq.466. 

As  a  general  rule,  the  consent  of  every  stock- 
holder is  necessary  for  consolidation,  and  those 
who  dissent  oannot  be  compelled.  Zbid.;  Kean  v. 
Johnson,  0  N.  J.  Bq.  401;  Fisher  v.  Evansvllle  &  C. 
B.  Co.  7  Ind.  407:  Blatchford  v.  Ross,  6  Abb.  Pr.  N- 
6.  434,  M  Barb.  42;  Chapman  v.  Mad  River  4e  L.  E. 
R.  Co.  5  Ohio  St  110.  And  see  Re  Empire  Assur.  Co. 
Ii.R.4Bq.30. 

There  is  no  power  to  force  a  dissenting  stockhold  - 
er  to  Join  the  new  corporation,  and  to  receive  stock 
in  it  on  the  surrender  of  his  stock  in  the  old  com- 
pany. Ferguson  v.  Meredith,  68  U.  8. 1  Wall.  26, 17 
li.  ed.  604.  And  see  McMahan  v.  Morrison,  16  Ind. 
172;  Mowrey  v.  Indianapolis  &  C.  R.  Co.  4  Blss.  78. 

And  a  consolidation  without  his  consent  relieves 
him  from  liability  on  his  subscription,  or  entitles 
him  to  recover  his  interest  Shelby ville  ft  R- 
Tump.  Co.  V.  Barnes,  42  Ind.  406:  Lauman  v.  Leba~ 
non  Valley  R.  Co.  30  Pa.  42;  Illinois  O.  T.  R.  Co.  v. 
Cook,  20  111.  237.  Compare  Cork  ft  T.  R.  Co.  v.  Pat- 
erson^  18  C.  B.  414;  Midland  G.fW.  R.  of  Ireland  v. 
lioeoh,  8  H.  L.  Cas.  872;  Boone,  Corp.  •  188. 

Where  power  is  given  by  statute  to  one  railroad 
corporation  to  consolidate  with  any  other,  what- 
ever other  corporation  it  selects  for  a  union,  and 
ilnds  willing  to  Join  it,  has  power  to  unite  with  iU 
although  such  other  corporation  is  not  named  in 
the  Statute.  Re  Prospect  Park  ft  C.  I.  R.  Co.  67  N. 
T.871. 

That  the  company  with  which  the  consolidation 
Is  effected  belongs  to  another  State  is  immaterial. 
Scotland  County  v.  Thomas,  04  U.  S.  682, 24  L.  ed. 

no. 

Strictly  speaking,  a  merger  of  one  corporation 
into  another  **is  a  dissolution,  destroying  the  actual 
identity  of  both,  while  the  legal  identity  of  one  of 
them  is  preserved.  As  where  a  Ufe  estate  is  merged 
into  a  fee  simple,  one  being  destroyed  and  the 
other  enlarged  by  the  operation."  Lauman  v.  Leb  - 
anon  Valley  R.  Co.  30  Pa.  42. 

The  consolidation  may  be  authorized  either  by 
the  charters  of  the  corporations,  by  general  laws, 
18L.R.A. 


8.  It  is  not  a  good  defense  to  the  defendants 
in  this  action,  that  the  Conewango  &  Clarion 
Railroad  Company  and  Mahoning  &  Susque- 
hanna Railroad  Company  were  merged  and 
consolidated  into  a  new  company  as  the  Clarion, 
Mahoning  <&/•  Pittsburgh  Railroad  Company. 
The  regularity  of  such  merger  and  consolida- 
tion cannot  be  questioned  collaterally  in  this 
proceeding. 

4.  The  Clarion.  Mahoning  &  Pittsburgh  Rail- 
road Companv  being  a  de  facto  if  not  a  de  jure 
corporation,  the  defendants  who  have  dealt  with 
it  in  its  corporate  capacity  cannot  in  this  pro- 
ceeding question  the  legality  of  the  corporation. 

5.  As  against  these  creditors  of  the  Clarion, 
Mahoning  &  Pittsburgh  Railroad  Company,  the 
defendants  cannot  defend  on  the  ground  that 
all  the  stock  of  the  corporation  has  not  been 
subscribed  for. 

6.  The  agreement  in  the  articles  of  consoli- 
dation of  the  Conewango  &  Clarion  Railroad 


by  an  Act  passed  subsequent  to  the  incorporation 
of  the  several  companies,  or  by  legislative  recogni- 
tion and  riitiflcation  of  the  proceeding.  1  Water- 
man, Corp.  •  158i«  citing  Bishop  v.  Brainerd,  28  Conn. 
280;  Mead  v.  New  York,  H.  ft  N.  R.  Co.  45  Conn. 
100;  Mitchell  v.  Deeds,  46  IlL  416;  McAuley  v.  Col- 
umbus, C.  &  I.  R.  'Co.  88  111.  848.  See  New  Orleans 
Gas  Light  Co.  v.  LouisUuia  Light  &  H.  P.  ft  Mfg. 
Co.  U5  U.  S.  660, 20  L.  ed.  516. 

After  the  consolidation  all  debts  due  to  or  rights 
of  action  vested  in  either  of  the  previously  exist- 
ing companies  are  vested  in  the  new  company. 
London,  Brighton '&  S.  C.  R.  Co.  v.  Goodwin,  3 
Exch.  320;  East  Union  R.  Co.  v.  Cochrane.  24  Eng. 
L.  &  Eq.  405. 

Where  two  or  more  railroad  companies  are  con- 
solidated, as  far  as  the  creditors  of  one  of  the  orig- 
inal  companies  are  concerned,  the  consolidated 
company  Is  successor  of  the  old  company;  but  In 
respect  to  the  properties  of  the  other  companies  it 
is  a  new  and  Independent  company,  and  such  cred- 
itors have  no  claim  against  it  upon  their  original 
contracts  but  only  by  virtue  of  its  assumption  of 
the  obligations  of  the  old  companies.  Prouty  v. 
Lake  Shore  &  M.  S.  R.  Co.  62  N.  Y.  868. 

The  Engltth  doctrine  of  amaJloamation. 

The  recognized  English  doctrine  on  the  subject 
of  amalgamation  is,  that  a  majority  of  the  mem- 
bers cannot  amalgamate,  and  transform  shares 
from'one  association  into  another,  as  such  a  pro* 
ceedlpg  would  be  vUra  vires.    Fleld,^Corp.  §  425. 

Mr.  Brice  observes:  **It  may  do  so  by  transfer- 
ring its  property,  funds,  rights  and  liabilities  to  the 
other  contracting  corporation,  and  then  voluntar- 
ily dissolving  itself,  usually  by  a  winding-up.  Gen- 
erally the  arrangement  is  supplemented  by  a  pro- 
viso, whereby  a  transferee,  the  purchasing  com- 
pany, indemnifies  the  selling  company  against  the 
liabilities  which  it  may  be  under  in  respect  to  claims 
existing  or  prospective.  This,  after  all,  is  not  an 
amalgamation;  it  is  not  a  union  of  one  corporation 
with  another,  but  is  simply  a  transfer  of  assets, 
with  attendant  responsibilities.  It  is,  however,  a 
sufficient  amalgamation  for  all  practical  puri>oses, 
and  it  is  therefore  the  process  always  adopted.*^ 
Greenes  Brice,  Ultra  Vires,  518;  Anglo-Australian 
L.  Assur.  Co.  v.  British  Provident  S.  &  F.  Soc.8 
Gifl.  521,  4  DeG.  F.  &  J.  341.  See  also  same  prin- 
ciple in  Bodges  v.  New  England  Screw  Co.  1  R.  I. 
312,  8  R.  I.  0;  Booth  v.  Bunco,  83  N.  Y.  130;  Rorke  v. 
Thomas,  66  N.  Y.  550;  Barclay  v.  Quicksilver  Mln. 
Co.  0  Abb.  Pr.  N.  S.  288,  6  Lans.  25;  Kelly  v.  Mari- 
posa L.  &Mln.  Co.  4  Hun, 632.  F.  S.  R. 
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CoiDpaDy  and  Mahoning  &  Susquehanna  Bail- 
road  Company,  that  all  their  stock  actually 
subscribed  for  shall  be  canceled,  is  not  sufficient 
to  relieve  the  defendants  from  liability  to  the 
creditors  of  the  Clarion,Mahoning;&  Pittsburgh 
Railroad  Company  upon  their  unpaid  subscrip- 
tions to  the  Conewango  &  Clarion  Railroad 
Company. 

The  material  parts  of  the  master's  opinion 
are  as  follows: 

It  is  very  strenuously  urged  on  behalf  of  the 
defense,  that  the  merger  and  consolidation  of 
the  Conewango  &  Clarion  Railroad  Compa- 
ny, and  the  Mahoning  &  Susquehanna  Rail- 
road Company,  into  a  new  company,  or  into 
a  company  with  a  new  name,  is  illegal.  I 
agree  with  the  learned  counsel  for  some  of 
the  defendants,  Mr.  Corbet,  that,  under  the 
law,  the  merger  should  be  of  one  existing  rail- 
road company  into  another  existing  railroad 
company.  But  I  do  not  agree  with  him  that 
because  two  railroad  companies  have  merged 
into  a  new  company,  or  into  a  company  with 
a  new  name,  such  merger  is  so  illegal  as  to 
constitute  a  valid  defense  in  favor  of  the  sub- 
scribers to  the  capital  stock  of  one  of  the  com- 
panies, in  a  suit  by  judgment  creditors  of  the 
new  corporation.  The  law  carefully  gives  a 
remedy  to  the  stockholders  if  they  are  dissatis- 
fied with,  or  object  to,  the  consolidation. 
Section  8  of  the  Act  of  May  16,  1861,  Pub. 
Laws,  708,  entitled  "An  Act  Relating  to  Rail- 
road Companies,"  provides  for  the  disposition 
of  the  stock  of  dissatisfied  stockholders,  in 
cases  of  consolidated  companies.  Section  2  of 
the  same  Act  provides  for  notice  to  the  stock- 
holders of  the  intended  consolidation  and 
method  of  voting  thereon.  The  forms  of  law 
have  been  gone  through  with,  and  the  agree- 
ment of  consolidation  of  the  two  companies 
has  been  filed  in  the  proper  office  at  Harris- 
Durg.  No  objection  to  this  consolidation  has 
been  raised  by  any  one  of  these  defendants,  so 
far  as  we  are  advised  by  the  evidence.  After 
all  this,  it  will  be  presumed  that  the  law  was 
complied  with  so  far  as  notice  to  them  of  the 
intended  consolidation  was  concerned,  and  that 
they  were  satisfied  with  the  merger.  But  more 
than  that,  in  this  case  several  of  the  defendants 
have  dealt  with  the  new  corporation  in  various 
ways.  In  so  far,  they  have  invited  others  to 
deal  with  the  consolidated  corporation,  and  I 
think  are  held  out  to  the  world  to  give  it  credit. 

The  corporation  defendant  is  a  corporation 
de  facto  if  not  dejure.  Morawetz,  Priv.  Corp. 
§§  183.  145. 

In  the  latter  section  it  is  said:  *'The  rules 
referred  to  in  the  preceding  sections  are  appli- 
cable in  an  action  brought  by  a  creditor  of  an 
insolvent  corporation,  to  enforce  the  liability 
of  its  stockholders  to  pay  the  amount  of  their 
stock  subscriptions.  In  a  case  of  this  charac- 
ter, the  defendant  cannot  impeach  the  binding 
force  of  their  contracts  of  membership  by 
showing  that  the  formation  of  the  corporation 
was  unauthorized  by  law,  nor  can  they  estab- 
lish the  invalidity  of  the  obligation  assumed 
by  the  company  in  favor  of  complainant,  upon 
the  ground  that  the  company  had  no  authority 
to  act  in  a  corporate  capacity."  And  see  Me- 
EoM  V.  Wheeler,  45  Pa.  32. 

It  is  urged  on  behalf  of  some  of  the  defend- 
ants as  a  ground  of  defense,  that  all  the  stock 
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of  the  Conewango  &  Clarion  Railroad  Com- 
pany was  not  subscribed  for.  I  think  this  would 
be  a  complete  defense  in  an  action  hj  the  cor- 
poration to  recover  unpaid  subscriptions  to  its 
capital  stock.  But  it  does  not  follow  that  a 
defense,  good  between  the  subscriber  to  its 
capital  stock  and  the  corporation,  is  good  in  a 
suit  between  such  subscnber  and  a  creditor  of 
the  corporation.  After  having  permitted  un- 
questioned the  consolidation  of  the  companies* 
and  the  consolidated  company  to  make  con- 
tracts and  incur  liabilities,  I  do  not  see  how 
thid  defense  can  be  interposed. 

In  Morawetz  on  Private  Corporations,  §  285,. 
it  is  said:  "A  stockholder  may  waive  the 
performance  of  a  condition  precedent  to  bis 
liability  to  contribute  his  proportionate. share 
of  the  capital  of  the  company;  and  after  such 
waiver  he  will  be  liable  as  if  the  conditions 
had  been  performed.  Tet  if  a  subscriber, 
knowing  that  the  requisite  subscriptions  had 
not  been  obtained,  should  attend  meetings  of 
the  corporation  and  co-operate  in  votes  for 
expending  money  and  for  making  contracts, 
or  take  part  in  any  other  acts  which  could  be- 
properi^V  done  only  upon  the  assumption  that 
the  capital  of  the  company  had  been  fully  sub- 
scribed, he  would  not  be  permitted  to  refuse 
to  contribute  his  proportion  of  capital  upon  the 
ground  that  the  amount  required  by  the  charter 
had  not  been  subscribed." 

In  section  185  of  the  same  work  it  is  saidi 
"For  similar  reasons  it  has  been  held  that  a 
stockholder  might  be  estopped  by  his  condud 
from  setting  up  as  a  defense  to  an  action  for 
calls  that  the  number  of  shares  required  by 
law  to  authorize  the  corporation  to  be  founded 
have  not  been  subscribea." 

It  is  urged  in  opposition  to  this  view  that 
those  dealing  with  the  corporation  are  bound 
to  know  that  all  the  stock  has  not  been  sub> 
scribed  to.    There  is  some  force  in  this  view; 
yet  I  think  that  those  persons  who  originate  a 
corporation  should  see  that  it  does  not  act» 
until  the  implied  condition  on  which  they  sub- 
scribed has  been  complied  with;  and  that  when 
it  does  act  persons  dealing  with  it  have  a  right 
to  assume  that  the  precedent  conditions  have 
been  complied  with.    Neither  do  I  think  that 
the  stipulation  in  the  agreement    of  merger^ 
that,  "all  the  stock  of  the  two  first-mentioned 
companies  actually  subscribed  for  shall  be  can- 
celed," constitutes  a  good  defense.    This  stipu- 
lation is  followed  by  the  provision,  "  Thkt  the 
Clarion,    Mahoning   &   Pittsburgh    Railroad 
Company  shall  and  will  issue  to  the  several 
holders  and  owners  of,  or  subscribers  to,  the 
stock  of  the  Conewango  &  Clarion  Railroad 
Company,  and  the  several  owners  and  holders 
of,  or  subscribers  to.  the  stock  of  the  two  last- 
named  companies  shall  be  entitled  to  receive 
for  every  share  thereof  one  share  of  the  capi- 
tal stock  of  the  Clarion,  Mahoning  &  Pitts- 
burgh Railroad  Company."    The  plain  intent 
and  effect  of  this  agreement  is  to  sub6tit4ite  the 
stock  of  the  consolidated  company  for  the 
stock  of  the  companies  which  have  become 
merged  in  it.     It  is  the 'stock  that  is  canceled 
and  not  the  subscription  for  stock.    Any  other 
construction  would  have  been  to  denude  the 
consolidated  company  of  all  advantages  from 
the  subscriptions  to  the  capital  sto(£  of  the 
two  companies  merged  in  it. 
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The  coDstruction  I  have  given  this  agreement 
is  in  harmony  with  the  provision  contained  in 
the  third  section  of  the  Act  of  May  16, 
1861,  Pub.  Laws,  703,  that,  "all  the  property, 
real,  personal  and  mixed,  and  debts  due  and 
rights  of  action,  shall  be  deemed  and  taken  to 
be  transferred  to,  and  vested  in  the  company 
into  which  such  merger  may  have  been  made, 
without  further  act  or  deed;  and  all  property, 
all  rights  of  way,  and  all  other  interests,  shall 
be  as  effectually  the  property  of  such  company 
or  corporation  into  which  such  merger  may 
have  been  made,  as  they  were  of  either  of  the 
former  corporations,  parties  to  said  agreement." 
And  see  Lan^%  App.  105  Pa.  62. 

The  important  assignments  of  error  are  as 
follows: 

1.  In  not  sustaining  joint  exception  number 
4  which  is  as  follows:  "  In  not  finding  that 
there  was  no  legal  or  suflBlcient  evidence  that 
the  alleged  Mahoning  &  Susquehanna  Railroad 
Company  ever  existed  as  a  corporation." 

2.  In  not  sustaining  joint  exception  number 
11.  which  is  as  follows:  "In  not  finding  that 
there  was  no  legal  or  sufficient  evidence  that 
the  alleged  Conewango  &  Clarion  Railroad 
Company  was  a  corporation." 

3.  in  not  sustaining  joint  exception  number 
14,  which  is  as  follows:  "In  not  finding  it  was 
incumbent  on  the  plaintiffs,  the  same  having 
been  put  in  issue  by  the  pleadings,  to  establish 
the  existence  of  the  corporation  by  them  styled 
the  Clarion,  Mahoning  &  Pittsburgh  Railroad 
Company,  and  that  its  existence  was  legal, 
which  plaintiffs  did  not  do;  but  on  the  contrary 
the  evidence  adduced  by  them  showed  that 
such  company  had  no  corx)orate  existence  by 
any  warrant  or  authority  of  law." 

4.  In  not  finding,  vide  Litch's  9th  and  Wins- 
low  and  Jackson's  5th  exceptions,  as  therein 
stated:  "That  T.  K.  Litch,  R.  C.  Winslow, 
and  S.  S.  Jackson,  severally,  never  became 
stockholders  of  the  Conewango  &  Clarion 
Railroad  Company;  that  there  was  no  evidence 
that  any  stock  certificates  were  ever  issued  by 
it,  or  tendered  either  of  them;  or  that  such 
company  ever  so  far  organized  that  they  could 
have  complied  with  their  respective  agreements 
to  take  shares  of  stock  therein." 

11.  (Assigned  on  behalf  of  E.  A.  Litch,  ad- 
ministrator.) In  not  sustaining  the  40th  excep- 
tion of  E.  A.  Litch,  administrator,  that  the 
Master  erred  in  his  10th  conclusion  of  law, 
which  is  as  follows:  "  This  suit  may  be  main- 
tained in  Warren  County  against  E.  A.  Litch, 
administrator  of  the  estate  of  Thomas  K. 
Litch,  deceased,  joined  with  other  defendants, 
for  their  unpaid  subscriptions  to  the  capital 
stock  of  the  Conewango  &  Clarion  Railroad 
Company  notwithstanding  the  residence  and 
domicil  of  Thomas  K.  Litch  in  Jefferson 
County,  at  the  time  of  his  death,  and  the  grant- 
ing of  letters  of  administration  upon  his  estate 
by  the  Register  of  Jefferson  County." 

Messrs.  George  A. .  Jenks  and  Charles 
Corbet,  for  appellants: 

After  the  expiration  of  the  time  fixed  by  law, 
for  the  completion  of  the  road  in  a  collateral 
action  for  the  recovery  of  stock,  the  defense  of 
non-completion  can  be  set  up  and  is  a  valid  de- 
fense. MeCully  v.  Pittsburgh  dk  G.  E,  Co,  32 
Pa.  81. 

In  consequence  of  the  company's  failure  to 
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build  any  road  within  the  time  fixed  by  the 
Acts,  the  franchise  reverted  to  the  Common- 
wealth without  judicial  action. 

Com.  V.  Likens  Water  Co.  1  Cent.  Rep.  219^ 
110  Pa.  391.. 

The  Acts  of  Assembly  authorizing  the  Ma- 
honing &  Susquehanna  Railroad  Company^ 
which  purported  to  constitute  it,  had  ceased 
to  exist  and  were  void  before  the  6th  day  of 
December,  1881. 

No  letters-patent  appear  to  have  been  issued 
in  pursuance  of  those  Acts,  as  required  by  the 
second  section  of  the  Act  of  February  19, 1849. 

Brightly's  Purd.  Dig.  p.  1417,  pi.  19. 

Until  the  requirements  of  this  section  are 
complied  with,  the  Acts  authorizing  incorpo- 
ration are  absolutely  ineffective  to  establish  a 
corporate  life. 

The  alleged  consolidation  of  the  non-existent 
Conewango  &  Clarion  Railroad  Company, 
with  the  non-existing  Mahoning  &  Susquehanna 
Railroad  Company  was  void;  and  the  Clar- 
ion, Mahoning  &  Pittsburgh  Railroad  Com- 
pany, the  result  of  the  pseudo-consolidation^ 
was  a  nullity. 

Act  of  May  16,  1861;  Brightly 's  Purd.  Dig. 
1429,  pi.  78. 

That  there  never  was  such  a  corporation,, 
goes  to  the  right  of  action  and  is  pleadable  in 
bar. 

Northumberland  County  Bank  v.  Eyer,  60 
Pa.  486.  See  also  Bheeni  v.  Naugatuck  Wheel 
Co.  88  Pa.  858;  Seovillv.  Thayer,  105  U.  S. 
148,  150,  151,  26  L.  ed.  968,  972,  978. 

The  defendants  are  not  by  virtue  of  their 
subscriptions  to  the  articles  of  association  of 
the  Conewango  &  Clarion  Railroad  Company,, 
responsible  to  the  amount  of  their  respective 
subscriptions  for  the  debts  of  the  Clarion,  Ma- 
honing &  Pittsburgh  Railroad  Company. 

A  corporation  cannot  sustain  an  action 
against  one  who,  before  it  was  chartered,  witb 
others,  signed  a  paper  agreeing  to  take  a  cer- 
tain quantity  of  its  stock  ana  afterwards  re- 
fused to  do  so. 

Strasburg  R.  Co.  v.  Echtemacht,  21  Pa.  220? 
Cook,  Stock  &  Stockholders,  §  186. 

A  subscriber  to  the  capital  stock  of  a  corpo- 
ration cannot  be  held  on  his  subscription  unless 
the  whole  capital  stock  is  subscribed  for. 

Cook,  Stock  &  Stockholders,  §  176;  Rock- 
land, ML  D.  &  8.  8.  B.  Co.  v.  Sewall,  78  Me.- 
167,  12  Am.  &  Eng.  Corp.  Cas.  85. 

As  the  consolidation  is  "a  radical  change  in* 
the  organization,"  it  therefore  takes  "away  the 
motive  which  induced  the  subscription,  as  well 
as  affects  injuriously  the  consideration  of  the 
contract." 

Nugent  v.  Putnam  County  Suprs.  86  U;  S. 
19  Wall.  241,  22  L.  ed.  88. 

A  dissenting  member  cannot  be  forced  into* 
a  new  corporation,  and  his  property  in  one 
corporation  cannot  be  taken  from  him  and  the 
stock  of  another  imposed  upon  him  by  way  of 
compensation,  by  the  Act  either  of  the  Legis- 
lature  or  of  his  co-corporators,  or  of  both  com- 
bined. 

Lauman  v.  Ld>anon  VaUeyR.  Co.  80  Pa.  42. 
See  also  Cook,  Stock  &  Stockholders,  §  671. 

A  stockholder  who  never  converted  hi& 
stock  into  that  of  the  consolidated  company 
has  no  footing  in  court  for  a  stockholder's  bill 
against  the  said  company. 
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Philadelphia  ds  E,  B,  Co.  v.  Caiavoissa  B.  Co, 
«3  Pa.  20,  62. 

Messrs,  Georm  N.  Framlne,  James  W. 
Whgg^nm  and  S.  T.  Nelll,  for  appellees: 

Were  this  a  suit  even  by  tbe  Conewango  & 
'Clarion  Railroad  Company  against  these  de- 
fendants to  recover  upon  their  unpaid  subscrip- 
tions, the  defense  set  up  would  not  avail. 

Garrett  v.  DOlsbvrg  dk  M,  B.  Co,  78  Pa.  465. 

As  to  the  existence  of  the  Clarion,  Mahoninfl' 
^Pittsburgh  Railroad  Company,  the  record 
from  the  office  of  the  Secretary  of  the  Com- 
monwealth was  sufficient  proof . 

Ccm.  V.  Atiantie  d  G,  W,  B.  Go.  68  Pa.  9. 

In  Scotland  County  y.  Thomas,  94  CJ.  S.  682, 
-24  L.  ed.  219,  the  consolidated  company  did 
not  adopt  the  name  of  either  corporate  body 
And  it  was  held  not  to  be  of  any  consequence. 

The  Clarion,  Mahoningl&  Pittsburgh  Rail- 
road Company  was  entitled  to  collect  and  re- 
<20ver  the  subscriptions  to  the  capital  stock  of 
the  Conewango  &  Clarion  Railroad  Company. 

Act  of  May  16, 1861;  Brightly's  Purd.  Dig. 
p.  1480,  pi,  75. 

The  cancellation  of  the  stock  certificates  did 
not  cancel  the  subscription. 

See  Scotland  County  y.  Thomas,  94  U.  S.  682, 
-24  L.  ed.  219;  Henry  County  v.  Nicday,  95  U. 
fi.  619,  24  L.  ed.  894;  Schuyler  County  v. 
Thomas,  98  U.  S.  169,  25  L,  ed.  88;  Green 
County  V.  Conness,  109  U.  S.  104, 27  L.  ed.  872. 

The  decree  pro  eonfesso,  entered  November 
"26,  1888,  against  the  corx)oration  defendant,  is 
conclusive  upon  the  stockholders,  defendants, 
AS  to  the  regularity  of  the  organization  of  said 
corporation  as  averred  In  the  bill. 

Hawkins  v.  Glenn,  131  U.  S.  819.  83  L.  ed. 
184;  Thomson  v.  Wooster,  114  U.  S.  104, 29  L. 
«d.  105;  Williams  v.  Corwin,  1  Hopk.  Ch.  471, 
a  L.  ed.  491. 

If  there  is  anything  settled  it  is  that  the  cor- 
porate existence  of  a  corporation  de  facto  can- 
not be  inquired  into  collaterally. 

Cochran  v.  Arnold,  58  Pa.  405. 

PazBon*  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  opinion  of  the  learned  master  covers  this 
case  so  fully  that  an  elaborate  discussion  of  it 
Is  unnecessary.  The  main  contention  on  the 
part  of  the  appellants  was  that  the  Mahoning 
&  Susquehanna  Railroad  Company,  the  Cone- 
wango &  Clarion  Railroad  Company,  and  the 
Clanon,  Mahoning  &  Pittsburgh  Railroad 
Company  never  had  a  legal  corporate  exist- 
ence; that  the  said  appellants,  T.  R.  Litch,  R. 
C.  Winslow,  and  S.  8.  Jackson  never  became 
stockholders  in  the  last-named  company,  and 
that  said  company  was  never  so  far  organized 
that  they  could  have  complied  with  their  re- 
spective agreements  to  take  shares  of  stock 
therein.  See  first,  second,  third,  and  fourth 
assignments  of  error. 

It  would  be  tedious  to  detail  all  the  proceed- 
ings in  relation  to  the  organization  of  these 
companies,  and  the  merger  of  the  first  two 
companies  into  a  consolidated  corporation  un- 
der the  name  of  the  Clarion,  Mahoning  &  Pitts- 
burgh Railroad  Company.  All  this  has  been 
carefully  done  by  the  learned  master.  It  is 
enough  to  say  that  the  merger  sufficiently  ap- 
peared by  the  certificate  of  the  secretary  of  the 
Commonwealth,  and  the  effect  of  it  was,  under 
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the  third  section  of  the  Act  of  May  16, 1861, 
Pub.  Laws,  702,  to  vest  in  tbe  consolidated 
company  all  the  property,  rights  and  franchises 
of  said  companies  subject  to  all  rights  of  their 
respective  creditors.  The  consohdated  com- 
pany is  estopped  by  the  decree  pro  eoitfesso  from 
allefi^ng  that  it  is  not  a  corporation  dejure  and 
liable  as  charged  in  the  bill  to  the  plaintiffs, 
who  are  tbe  appellees  here,  and  who  have  re- 
covered judgments  against  it  in  actions  at  law. 
It  is  idle,  as  against  creditors,  to  set  up  the  de- 
fense that  the  corporation  had  no  legal  exist- 
ence. It  had  sufficient  existence  to  contract 
debts,  and  in  the  interests  of  its  creditors  it 
must  at  least  be  treated  as  a  (&  facto  corpora- 
tion. And  if  there  is  anything  settled  in  the 
law  it  is  that  the  existence  of  a  corporation  de 
facto  cannot  be  inquired  into  collaterally. 
Cochran  v.  Arnold,  58  Pa.  399.  Much  leas  can 
such  a  corporation  or  a  stockholder  therein  set 
up  a  defect  in  its  charter  as  against  a  creditor 
who  has  contracted  with  it  upon  the  faith  of  its 
charter.  We  are  not  considering  the  case  of  a 
subscriber  to  shares  who  refuses  to  pay  his 
subscription  on  the  ground  that  the  organiza- 
tion has  not  been  perfected,  and  the  cases  cited 
upon  this  point  have  no  application. 

We  are  clearly  of  opinion  that  by  force  of 
the  articles  of  consolidation  and  the  Act  of  As- 
sembly th6  subscription  to  the  stock  of  the 
Conewango  &  Clarion  Railroad  Company  in- 
ured to  the  benefit  of  the  consolidated  company, 
and  became  an  asset  in  its  hands  for  the  pay- 
ment of  debts,  and  that  the  subscribers  thereof 
are  liable  to  the  creditors  of  the  latter  to  the 
amount  of  their  unpaid  subscriptions.  This 
bill  was  filed  to  enforce  this  personal  liability 
against  certain  of  the  stockholders.  The  cor- 
I)oration  itself  is  admittedly  insolvent.  It  does 
not  appear  to  have  any  available  assets.  While 
it  is  well  settled  that  a  sin^rle  creditor  may  not 
sue  a  particular  stockholder  at  law,  and  thus 
secure  an  advantage  over  other  stockholders 
(see  Bunris  App,  105  Pa.  49),  yet  this  bill  was 
filed  by  or  on  behalf  of  all  the  creditors  against 
the  corporation,  and  its  stockholders,  precisely 
as  was  done  in  Bunn's  App. ,  supra.  The  rights 
of  all  parties,  therefore,  can  be  adjusted  in  the 
one  proceeditig,  and  the  decree  of  the  court 
below  is  so  framed  as  to  compel  contribution  in 
case  any  one  defendant  is  required  to  pay  more 
than  his  just  proportion. 

A  point  was  made  that  this  suit  cannot  be 
maintained  against  E.  A.  Litch  in  Warren 
County  for  the  reason  that  he  is  sued  as  ad- 
ministrator of  Thomas  K.  Litch,  deceased,  the 
domicil  of  said  administrator  being  in  Jefferson 
County,  in  which  county  the  letters  of  admin- 
istration were  taken  out  See  eleventh  assign- 
ment. 

This  objection  is  based  upon  the  ground  that 
the  Orphans'  Court  of  Jefferson  has  the  exclu- 
sive jurisdiction  over  the  estate  of  said  dece- 
dent. It  may  be  conceded  that  the  estate  of 
Thomas  R.  Litch  cannot  be  distributed  by  the 
Common  Pleas  of  Warren,  but  no  such  question 
arises  here.  It  is  not  a  question  of  distribution 
but  of  the  fixing  of  a  liability  or  of  a  right. 
When  that  is  ascertained  it  will  be  for  the 
Orphans'  Court  of  Jefferson  to  decide  to  what 
extent  it  can  be  enforced  against  the  estate. 
That  will  depend  upon  the  amount  of  the  estate 
and  the  rights  of  other  creditors.    Aside  from 
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this  it  must  not  be  overlooked  that  it  was  a  bill 
iD  equity,  and  the  court  acquired  jurisdiction 
over  E.  A.  Litcb,  administrator,  because  said 
court  had  "acquired  jurisdiction  of  the  subject 
matter  in  controversy  by  the  service  of  its 
process  on  one  or  more  of  the  principal  defend- 
ants."   Act  of  April  6,  1869,  Pub.  Laws,  387. 

No  question  appears  to  have  been  raised  as 
to  the  regularity  of  the  proceedinjr  under  this 
Act.  It  was  urged  that  the  administrator 
should  not  have  been  joined  with  living  parties, 


and  we  are  asked  what  execution  would  issue 
on  a  judgment  against  a  survivor  and  the  rep- 
resentative of  a  deceased  party?  If  this  were 
a  judgment  at  law  there  would  have  been  more 
force  in  this  suggestion,  but  a  court  of  equity 
can  always  moxild  its  decrees  to  meet  the  diffi- 
culties of  the  case,  and  do  no  injustice  to 
anyone. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 


IOWA  SUPREME  COURT. 


J.  J.  8CHLAWIG 

V. 

Mariana  DE  PEYSTER  tf/a^..  Appts. 


(- 


-Iowa. 


.) 


i  •  A  provision  for  service  of  prooess  on 
a  person  try  leaving  a  copy  with  some 
member  of  his  fkmily  at  his  usual  place  of 
resldenoe  will  not  validate  a  service  by  deliveriDg 
a  copy  to  such  member  at  the  residence  of  the 
family,  after  defendant  has  established  himself 
in  business  in  another  State  with  the  intention  of 
making  that  his  permanent  residence  and  of  re- 
moviog  his  family  there  when  convenient. 

2.  One  who  has  not  appealed  ft>om  a 
decree  cannot  ask  to  have  it  changed  by  the 
appellate  court. 

8.  Where  the  time  limited  by  the  trial 
court  for  the  makings  of  a  redemption 
authorized  by  it  expires,  pending  an  appeal  by  the 
opposite  party  from  Ithe  decree,  the  appellate 
court,  on  affirming  the  decree,  will  extend  the 
limitation  a  certain  time  beyond  the  entry  of 
Judgment  in  its  decree. 

(Octol)er  7, 1891.) 

APPEAL  by  defendants  from  a  decree  of  the 
District  Court;  for  Plymouth  County,  in 
favor  of  plaintiff,  in  a  proceeding  to  redeem 
certain  lands  from  a  mortgage,  and  from  a 
sheriflf's  sale  under  a  foreclosure  thereof.  Af- 
Jirrtied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  M.  Marsh  and  T.  G.  Hender- 
son* for  appellants: 

The  place  where  a  married  man's  family 
resides  is  generally  to  be  considered  his  domi- 
cil.  And  if  a  married  man  has  his  family 
Dxed  in  one  place,  and  conducts  his  business  in 
another,  the  former  is  considered  the  place  of 
his  residence. 

SlaU  V.  Groome,  10  Iowa,  316;  Story,  Conf. 
Laws,  §  46. 

The  intention,  and  the  act  of  making  the 
place  home  must  concur  to  constitute  the  resi- 
dence. 

Hinds  V.  Hinds,  1  Iowa,  46;  Cohen  v.  Dan- 
iels, 26  Iowa,  89;  Ringgold  v.  Barley,  5  Md. 
186,  59  Am.  Dec.  108. 

If  a  person  leaves  the  place  of  his  residence 
or  home  with  intent  of  residing  in  some  other 
place  and  making  it  his  fixed  place  of  resi- 
dence, but  never  consummates  such  intent,  it 
cannot  be  said  his  residence  has  been  changed 
thereby. 

Vanderpoel  v.  (yHanlon,  58  Iowa,  346. 

18  L.  R.  A. 


A  person  may  have  more  than  one  residence, 
and  it  is  not  necessary  that  an  original  notice 
be  served  at  the  one  where  he  is  located  at  the 
time  of  service,  and  in  the  absence  of  clear  and 
unmistakable  evidence  that  plaintiff  did  not 
have  a  residence  in  Sioux  City,  the  return  itself 
must  stand  as  evidence  of  the  fact  of  his  resi- 
dence there. 

Love  V.  Cherry,  24  Iowa,  204;  Story,  Conf. 
Laws,  §§  89-49;  Hinds  v.  Hinds,  supra;  Pen- 
ley  V.  Waterhouse,  1  Iowa,  498. 

Messrs.  O.  C.  Tredway,  Argo  A  Mc- 
Duffle  and  W.  O.  Clarke  for  appellee. 

Beck,  C/i.  J.,  delivered  the  opinion  of  the 
court: 
1.  The  plaintiff  executed  a  mortgage  to  defend- 
ant De  Peyster  to  secure  the  payment  of  $600 
and  interest  payable  upon  maturity  of  certain 
notes  given  therefor.  Upon  the  maturity  and 
nonpayment  of  interest,  an  action  to  foreclose 
the  mortgage  was  instituted,  and  a  decree  of 
foreclosure  was  rendered,  and  a  sale  of  the 
land  thereon  was  for  the  amount  of  the  judg- 
ment for  interest,  with  attorneys'  fees  and 
costs.  Plaintiff  seeks  in  this  action  to  redeem 
from  the  sale  and  mortgage,  basing  his  right 
on  the  ground,  among  others,  that  the  decree 
of  foreclosure  is  void,  for  the  reason  that  the 
original  notice  in  the  case  was  not  served  upon 
him  as  required  by  law.  The  service  was  made 
by  copy  delivered  to  a  member  of  his  family 
(his  wife)  at  his  alleged  usual  place  of  residence 
in  this  State.  Plaintiff  alleges  that  his  usual 
place  of  residence  at  the  time  of  service  was  in 
the  Black  Hills,  Dak.,  and  not  in  Iowa,  and 
insists,  therefore,  that  the  decree  is  void  for 
want  of  jurisdiction  of  his  person. 

2.  The  record  very  satisfactorily  shows  that 
about  eighteen  months  before  the  service  of  the 
notice  defendant,  who  then  lived  with  his 
family  in  Sioux  City,  went  to  the  Black  Hills, 
intending  to  make  bis  home  there.  He  left 
his  family  consisting  of  a  wife  and  children,  in 
Sioux  City,  intending  to  remove  them  to  the 
Black  Hills  as  soon  as  he  could  do  so.  He  en- 
gaged in  mining  and  other  business  in  the 
Black  Hills,  and  built  a  house,  shop,  and  other 
buildings  there.  He  voted  at  the  elections  and 
sat  upon  juries  and  discharged  other  duties  of 
a  citizen,  but  did  not  remove  his  family  there, 
though  continually  intending  so  to  do.  He 
visited  his  family  about  two  years  after  he 
went  to  the  Black  Hills,  and  repeated  the  visit 
at  long  intervals.  He  never  abandoned  his 
purpose  of  removing  his  family  to  Dakota. 
He  seems  to  have  done  no  act  indicating  that 
50 
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he  regarded  Iowa  as  the  place  of  his  residence. 
We  think  that  actual  residence,  with  the  pur- 
pose and  intent  that  it  is  and  shall  be  perma- 
nent, fixes  the  le^al  residence  contemplated  by 
the  Statute  providing  for  service  of  original 
notices  of  actions  by  a  copy  delivered  to  a 
member  of  defendant's  family  at  his  usual 
place  of  residence,  without  regard  to  the  place 
of  residence  of  his  family.  We  know  of  no 
rule  which  fixes  absolutely  a  man's  residence 
at  the  place  of  residence  of  his  wife  and  fam- 
ily. A  presumption  may  arise  that  his  resi- 
dence is  with  his  family,  but  that  presumption 
may  be  overcome  by  evidence  showing  the  fact 
to  be  otherwise.  Such  presumption  is  in  this 
way  overcome  by  the  evidence  in  this  case. 
In  support  of  these  views,  see  the  following 
cases:  Cohen  v.  Daniels,  25  Iowa,  88:  Vander- 
poel  V.  0*IIartlon,  53  Iowa,  246;  Ringgold  v. 
BatleVj  5  Md.  186;  Gilman  v.  Oilman,  53  Me. 
165;  Hair%ton  v.  Hairston,  27  Miss.  704. 

Lovev.  GJterry,  24  Iowa,  204,  cited  hy  coun- 
sel for  defendant,  is  not  in  conflict  with  our 
conclusions  in  this  case.  Because  of  absence 
of  intention  to  make  the  residence  in  question 
permanent,  and  a  continual  purpose  to  return 
to  a  prior  place  of  residence,  it  was  held  in  that 
case  that  at  such  prior  place  of  residence  ser- 
vice of  notice  could  be  lawfully  made  by  copy 
upon  a  member  of  defendant's  family.  In  this 
case  there  was  a  fixed  and  constant  purpose  to 


remove  plaintiff's  family  to  the  Black  Hills 
which  was  all  the  time  regarded  by  him  as  the 
permanent  place  of  residence  and  home  of 
plaintiff.  This  purpose  was  never  reli nquished 
or  changed,  and  there  is  no  evidence  showing 
facts  in  conflict  thereto.  It  is  our  conclusion 
that  the  decree  of  foreclosure  is  void  for  want 
of  jurisdiction  of  the  person  of  plaintiff,  and 
for  this  reason  he  may  redeem  from  sale  and 
mortage. 

3.  Plaintiff  complains  of  the  amount  which 
he  is  required  by  the  decree  to  pay  in  order  to 
make  the  redemption.  We  think  the  evidence 
well  supports  the  correctness  of  the  decree  in 
this  regard.  Besides,  as  plaintiff  did  not  ap- 
peal, he  is  not  in  a  condition  to  complain  of 
the  decree,  and  ask  that  it  be  reversed  or 
changed  in  this  court.  By  the  decree  of  the 
court  below,  plaintiff  had  ninety  days  from  the 
rendition  thereof  in  which  to  make  redemption. 
That  time  has  expired  pending  the  appeal 
which  prevented  performance"^  by  plaintiff. 
The  time  for  redemption  ought  to  be  extended 
for  ninety  days  after  the  entering  of  final  de- 
cree and  judgment  upon  this  appeal. 

The  decree  of  the  District  Court  is  afflrmed, 
with  the  modification  just  suggested,  that 
plaintiff  have  ninety  days  in  which  to  redeem. 
A  decree  to  that  effect  will  be  entered  in  this 
court. 
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t, 

GERMANIA  SAVINGS  BANK,  Kings 

County,  Appt, 

( N.Y, ) 

1.  That  the  alg^iuitare  to  the  receipt  hy 
one  i^eeivin^  payment  of  a  savinp 
bank  deposit  did  not  seem  exactly  right  to 
the  bank  oflBclals  Issuffioiont  to  make  a  question 
for  the  Jury  as  to  nefrligence  In  paying  over  the 
money  to  him,  especially  where  the  genuine  and 
forged  signatures  are  both  in  evidence. 

2.  Active  visfllance  to  detect  firaud  and 
forgery  is  due  by  msLvin^  bank  officers 
to  a  depositor  on  paying  the  deposit  to  one 
pre<ienting  the  pass-book,  although  the  bj'-laws 
provide  that  the  bank  will  not  be  responsible  for 
fraud  In  presenting  the  bank-book  and  drawing 
the  money,  where  they  also  require  its  presenta- 
tion by  the  owner  or  his  agent  duly  constituted 
by  a  writing  signed  and  acknowledged,  as  a  con- 
dition of  payment. 

(October  6, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Kings  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  amount  of 
a  savings  bank  deposit.     Affirmed, 


Note.— For  liability  of    bank  on     payment  of 
forged  or  altered  paper,  see  Atlanta  Xat.  Dank  v. 
Burke  (Ga.)  2  L.  R.  A.  96,  vote;  Deposit  Bunk  v. 
Fayette  Nat.  Bank  (Ky.)  7  L.  R.  A.  849,  note, 
13L.  R.  A. 


The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Matthew  Hale,  with  Mr,  William 
D.  Veeder,  for  appellant: 

When  a  savings  bank  hns  prescribed  rules, 
and  its  depositor  has  assented  to  them,  they  are 
the  agreement,  and  each  party  must  keep  it.  to 
preserve  rights  against  the  other.  The  extent 
of  the  duty  which  the  savings  bank  is  under 
will,  in  some  degree,  be  measured  by  the  strict- 
ness or  extent  of  the  rule  it  has  put  upon  it- 
self. 

Allen  V.  Williamsbnrgh  Sat.  Bank,  69  N.  Y. 
814. 

It  is  the  duty  of  a  court  to  give  effect  to  all 
of  the  provisions  and  language  used  in  framing 
a  law,  if  it  is  susceptible  of  such  a  construction, 
and  they  are  precluded  from  giving  it  such  an 
effect  as  will  render  any  of  its  clauses  inoper- 
ative or  ineffectual. 

Smith  V.  Brooklyn  Sar.  Bank^  1  Cent  Rep. 
801, 101  N.  Y.  63. 

In  this  case  the  provision  that  payments 
should  not  be  made  unless  the  depositor  should 
call  for  and  receive  the  same  in  person  or  by  at- 
torney, should  be  regarded  as  qualified  by  what 
follows:  That  the  Bank  will  not  be  responsi- 
ble to  any  depositor  for  a  fraud  committed 
upon  the  officers  in  producing  the  pass-book 
and  drawing  the  money  without  the  knowledire 
or  consent  of  the  owner. 

The  mere  location  of  the  covenants  in  a  deed 
does  not  have  any  significance. 

Phanix  Ins.  Co.  v.  Continental  Ins.  Co.  87 
N.  Y.  400. 

The  plaintiff  was  bound  to  show  affirmative 
ly  that  the  defendant  did  not  exercise  ordinary 
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care  and  dUi^ence  at  the  time  it  paid  out  the 
money.    This  he  failed  to  do. 

Israel  v.  Botoery  8av.  Bank,  9  Daly,  507. 

Where  it  is  sought  to  hold  another  liable  for 
negligence,  the  negligence  is  to  be  made  out  by 
some  positive  proof,  or  by  proof  of  circum- 
stances from  which  the  jury  may  fairly  infer 
its  existence. 

Heaneyy.  Long  Island  R.  Co.  112  N.  Y.  122. 

Mr.  Hugo  Hirsli,  for  respondent: 

Fraud  does  not  absolve  the  bank  from  liabil- 
ity if  it  does  not  take  ordinary  care  and  pre- 
caution to  discover  and  avoid  it. 

Smith  V.  Brooklyn  Sav.  Bank,  1  Cent.  Rep. 
801, 101  N.  Y.  58:  -^ves  v.  People's  Sav.  Bank, 
27  Conn.  283;  Ailen  v.  WilliamOmrgh  Sav. 
Bank,  69  N.  Y.  318^  Boone  v.  Citizen''s  Sav. 
Bank.  84  N.  Y.  88;  Appleby  v.  Brie  County 
Sav.  Bank,  62  N.  Y.  18;  Israel  v.  Bowery  Sav. 
Bank,  9  Daly,  509;  Underhill  v.  Poughkeepsie 
Sav.  Bank,  82  Hun,  482. 

The  relation  of  a  depositor  to  this  Bank  is 
that  of  creditor,  and  upon  an  accounting  it  is 
liable  for  all  such  sums  deposited  as  it  has  paid 
away  without  receiving  valid  directions  there- 
for. 

Peoples.  Mechanics  &  T.  Sav.  Inst,  92  N.  Y. 
9;  Crawford  v.  West  Side  Bank,  1  Cent.  Rep. 
253,  lOON.  Y.53. 

There  can  be  no  pretense  on  the  evidence  in 
this  case  that  the  Bank  believed  it  was  paying 
the  depositor. 

The  submission  to  the  jury  of  the  question 
whether  the  defendant  exercised  reasonable 
care  and  diligence  in  order  to  see  that  the  party 
to  whom  it  paid  money  was  entitled  to  it,  was 
a  more  favorable  submission  than  it  had  a 
right  to  receive. 

Ouderkirk  v.  Central  Nat,  Bank,  119  N.  Y. 
263. 

It  appears  from  the  entire  case  that  the  de- 
fendant relied  almost  exclusively  upon  its  by- 
law permitting  it  to  pay  the  money  to  anyone 
who  produced  the  pass-book,  and  upon  the  case 
of  Schanwald  v.  Metropolitan  Sav.  Bank,  57 
N.  Y.  418. 

Haig^ht,  «/.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  the  sum 
$450.11,  being  balance  of  amount  deposited  by 
the  plaintiff  with  the  defendant.  It  appears 
that  this  balance  had  in  fact  been  paid  by  the 
Bank  upon  a  forged  check  or  receipt  to  a 
stranger,  who  had  stolen  the  pass-book  from 
the  plaintiff.  At  the  time  the  plaintiff  opened 
his  account  with  the  Bank,  he  subscribed  his 
name  in  a  book  kept  for  that  purpose,  giving 
his  place  of  residence,  place  of  birth,  the 
names  of  his  parents,  brothers,  and  sisters,  etc. 
A  pass-book  was  issued  to  him,  in  which  was 
entered  the  amounts  of  deposits  made  by  him 
from  time  to  time.  Among  the  by-laws 
printed  in  the  book  appears  the  following: 
"Payments  shall  not  be  made  unlass  the  depos- 
itor shall  call  for  and  receive  the  same  in  per- 
son, or  by  an  attorney  duly  constituted  by 
writing,  signed  and  acknowledged.  When  the 
payment  is  made,  the  pass-book  must  be  pro- 
duced. When  the  entire  deposit  is  withdrawn, 
the  pass-book  must  be  surrendered.  .  .  .  The 
Bank  will  not  be  responsible  to  any  depositor 
for  any  fraud  committed  on  the  officers  in  pro- 
13  L.  R.  A. 


ducing  the  pass-book  and  drawing  money 
without  the  knowledge  or  consent  of  the  own- 
er." The  money  in  controversy  was  drawn 
upon  two  different  occasions,— $100  on  the  13th 
day  of  April,  1888,  and  the  remaining  $350.11 
on  the  17th  day  of  April  thereafter.  The 
court,  in  submitting  the  case  to  the  jury, 
charged  that  the  by-laws  printed  in  the  pass- 
book constituted  a  contract  between  the  deposi- 
tor and  the  Bank,  and  governed  their  relations; 
that  a  payment  made  in  good  faith,  in  the 
exercise  of  reasonable  care  and  diligence,  by 
the  officers  of  the  Bank  to  a  person  presenting 
the  pass-book,  even  though  obtained  by  fraud, 
and  who  was  not  a  depositor,  was  a  valid  pay- 
ment. The  question  thus  presented  for  the 
determination  of  the  jury  was  as  to  whether 
the  officers  of  the  defendant  had  exercised  or- 
dinary care  and  diligence  in  seeing  that  the 
person  to  whom  the  money  was  paid  was  au- 
thorized to  receive  it. 

The  first  ciuestion  which  we  are  called  upon 
to  consider  is  as  to  whether  the  evidence  was 
of  such  a  character  as  to  justify  the  submis- 
sion of  this  question  to  the  jury.  The  $350 
item  was  paid  by  the  cashier,  Frederick  Koch. 
He  states  that  he  asked  the  person  presenting 
the  bank  book  where  he  lived,  and  that  he  at 
first  answered  "New  York,"  and  that  after- 
wards he  stated  that  he  had  lived  in  Brooklyn 
before  that,  at  56  Tillary  Street;  that  he  did 
not  ask  him  any  further  questions,  but  paid 
him  the  money.  The  other  payment  was  made 
by  Oscar  Thomas,  a  clerk,  who  assisted  the 
cashier.  He  judged  from  the  first  that  the 
signature  to  the  receipt  was  not  exactly  right, 
and  asked  the  person  presenting  it  if  he  could 
not  write  with  a  more  fiuent  hand,  and  re- 
ceived the  answer  that  he  was  not  feeling  well. 
He  thinks  he  put  the  other  questions  to 
him  appearing  upon  the  signature  book,  and 
that  they  were  answered  correctly.  As  to  the 
payment  of  the  $350  receipt,  the  question  of 
negligence  was  clearly  for  the  jury.  It  affir- 
matively appears  that  the  cashier  did  not  avail 
himself  of  the  means  at  hand  to  identify  the 
person  presenting  the  pass-book  and  forged  re- 
ceipt. As  to  the  $100  payment,  tiie  question  is 
involved  in  more  doubt;  but,  in  view  of  the 
fact  that  the  acting  cashier  making  the  payment 
was  an  interested  witness,  that  the  signature  to 
the  receipt  was  such  as  to  lead  him  to  judge 
that  it  was  not  right,  and  that  upon  the  trial 
the  signature  of  the  plaintiff,  as  well  as  that 
upon  the  receipt,  was  before  the  court  and  the 
jury  for  comparison,  upon  which  the  variance 
may  have  been  so  great  as,  of  itself,  to  put  a 
prudent  person  upon  inquiry,  we  are  inclined 
to  the  view  that  this  question  was  also  one  for 
the  jury,  and  that  no  error  is  apparent  that 
would  justify  a  reversal. 

In  the  second  place,  it  is  contended  that,  the 
Bank  having  paid  in  good  faith  to  the  party 
presenting  the  pass-book,  it  is  not  liable,  even 
though  negligent;  and  the  case  of  Scfioemcald 
V.  Metropolitan  Sav.  Bank,  57  N.  Y.  418,  is 
cited  as  sustaining  such  a  rule.  There  are 
some  expressions  in  the  opinion  in  that  case 
which  tend  to  sustain  the  appellant's  claim; 
as,  for  instance:  "Nor  do  I  see  that  it  was  at 
all  material  to  the  defendant  whether  the  order 
was  a  forgery  or  not.  The  defendant  was  at 
liberty  to  pay  the  amount  of  the  deposit  to  any 
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per»on  presentiDg  the  pass-book.  No  order  of 
I  he  depositor  was  required.  A  forged  order, 
while  ordinarily  of  no  legal  effect,  was  at  least 
equal  to  no  order  at  all;  so  that  it  appears  to 
me  the  bank  had  the  right  to  make  the  pay- 
ment it  did  on  a  simple  production  of  the  pass- 
book." But  that  doctrine  has  been  criticised, 
and  has  not  been  followed,  in  later  cases. 
Allen  V.  WillianiHhurgh  Sav.  Bank,  69  N.  Y. 
314  ;  Ba<mA  v.  Citizens  Sav,  Bank,  84  N.  Y. 
83-88;  Smith  v.  Brooklyn  Sav,  Bank,  101  N. 
Y.  63,  1  Cent.  Rep.  801.  In  the  Schoenwald 
Oise  the  chief  question  litigated  was  as  to 
whether  the  order  upon  which  the  money  was 
paid  was  a  forgery,  and  the  question  of  negli- 
gence does  not  appear  to  have  been  considered. 
In  the  cast?  of  Appleby  v.  Erie  County  Sav, 
Bank,  62  N.  Y.  13,  it  was  held  that  the  rules 
prescribed  by  a  savings  bank  for  its  protection 
in  the  payment  of  deposits  do  not  dispense 
with  the  exercise  of  ordinary  care  upon  the 
part  of  its  oflScers;  and  if,  by  a  custom  or  reg- 
ulation adopted  by  it,  designed  to  prevent 
fraud,  a  fact  is  brought  to  the  knowledge  of 
the  officers  calculated  to  excite  suspicion  and 
inquiry,  a  failure  to  institute  such  inquiry  is 
negligence  for  which  the  bank  is  liable.  It 
was,  however,  held  that,  inasmuch  as  the 
charge  of  negligence  rested  upon  the  dissimi- 
larity m  the  signatures,  the  discrepancy  should 
be  such  as  could  be  readily  discovered  by  a 
competent  person ;  that  there  was  no  evidence 
of  that  character,  and,  inasmuch  as  the  trial 
court  had  the  benefit  of  a  personal  inspection, 
the  difference  in  the  letters  may  not  have  been 
such  as  to  indicate  a  different  handwriting; 
that  on  review  the  court  had  no  means  of 
determining  but  that  the  trial  court  properly 
decided  that  the  dissimilarity  was  of  such  a 


character  that  negligence  could  not  be  predicat- 
ed upon  a  failure  to  discover  it.  See  cases 
above  cited. 

The  pass-book  of  a  saving  bank  cannot  be 
regarded  as  negotiable,  and  its  possession  does 
not  constitute  proof  of  a  right  to  draw  money 
thereon.  The  book  imports  a  liability  of  the 
bank  to  the  depositor  for  the  amount  of  mon- 
eys entered  therein  as  deposited,  and  an  agree- 
ment to  repay  at  such  time  and  in  such  man- 
ner as  he  shall  direct.  Assuming  that  the 
by-laws  printed  in  the  book  are  binding  upon 
the  depositor,  and  constitute  a  contract  between 
the  parties,  we  still  think  that  the  duty  devolves 
upon  the  officers  of  the  bank  to  exercise  care 
and  diligence,  in  order  that  their  depositors 
may  be  protected  from  fraud  and  larceny. 
The  defendant  by  its  by-laws,  to  which  we 
have  called  attention,  has  undertaken  with  the 
plaintiff  that  payment  shall  not  be  made  tin- 
less  he  shall  call  for  the  same  in  person,  or  by 
an  attorney  duly  constituted  by  writing,  signed 
and  acknowledged.  Here  is  a  positive  and 
direct  agreement,  which  would  absolutely  pro- 
tect  the  plaintiff  from  losses  of  this  character. 
This  agreement,  however,  must  be  considered 
as  modified  by  that  which  follows,  to  the  effect 
that  the  bank  will  not  be  responsible  for  fraud 
committed  on  its  officers  in  producing  the  pass- 
book and  drawing  money  without  the  knowl- 
edge or  consent  of  the  owner;  but  this  modifi- 
cation does  not  permit  the  officers  to  carelessly 
shut  their  eyes,  and  pay  to  any  person  present- 
ing the  pass-book,  but,  on  the  contrary,  they 
owe  the  depositor  active  vigilance,  in  order  to 
detect  fraud  and  forgery. 

The  judgment  shovU  be  affirmed*,  tnth  costs. 

All  concur. 
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James  GAL  WAY,  Bespt,, 

METROPOLITAN  ELEVATED  R.  CO.  et 

al,,  Appts. 

( N.Y ) 

1  •  An  equitable  remedy  to  restrain  con. 
tinnoufl!  trespasses  upon  real  estate  is 
not  barred  by  the  lapse  of  ten  years  from  the 
time  of  the  orl^rinal  trespass  under  Ck)do  Civ. 
Proc.,  §  388,  fixing  that  limit  for  actions  tbe  time 
for  which  is  not  otherwise  specially  prescribt^d. 
It  will  not  be  barred  so  long  as  the  lesral  title  is 
in  the  plaintiff  and  his  light  of  action  at  law  for 
injuries  is  not  barred. 

2.  No  estoppel  ag^ainst  an  ix^nnction  to 
restrain  continuing  trespasses  by  the 
operation  of  an  elevated  railroad  In  a  street  in 
front  of  plaintiff's  premises  arises  out  of  his  mere 
delay  to  bring  suit  for  eleven  years  after  the 
oiiginal  trespass  and  his  occasional  riding  on  the 
road  as  a  passenger,  although  his  only  protest 
against  the  construction  of  the  road  was  by  sub- 
scription to  pay  counsel  to  prevent  it. 

8.  That  an  elevated  railroad  track  was 
intended  to  be  and  was  in  fact  made  a 
permanent  structure  does  not  prevent  its 
being  a  continuing  trespass  upon  the  easements 
of  landowners  abutting  upon  the  street  through 
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which  it  is  constructed  so  as  to  take  it  out  of  the 
rule  of  limitations  applicable  to  actions  for  con- 
tinuing trespasses  and  bar  all  remedy  unless  tbe 
action  is  brought  within  the  time  after  its  con- 
struction prescribed  in  case  of  a  single  trespass. 

(October  6, 1801.) 

A  PPEAL  by  defendants  from  a  judgment  of 
t±.  the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  a 
Special  Term  for  New  York  County  in  favor 
of  plaintiff  in  an  action  brought  to  compel 
payment  of  damages  because  of  defendant's 
alleged  interference  with  plaintiff's  easements 
in  a  certain  street.    Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  John  F.  Dillon,  Julien  T.  Da- 
vies  and  J.  C.Thomson,  for  apjpellants: 

I.  Tbe  plaintiff's  right  to  maintam  an  action 
in  equity  to  enjoin  tbe  maintenance  and  opera- 
tion of  tbe  defendants'  railway,  and  to  recover 
damages  to  the  inheritance  by  reason  of  the  per- 
manence of  the  structure,  is  barred  by  tbe  ten 
years'  limitation  contained  in  §  8^  of  the  Code 
of  Civil  Procedure. 

The  limitation  of  ten  years  is  applicable  to 
equitable  remedies. 

Calhoun  v.  MiUard,  8  L.  R.  A.  248,  121  N. 
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Y.  69;  Butl^  V.  Johnson,  111  N.  Y.  204;  Hub- 
bell  V.  Siblei/,  50  N. Y.  468;  Beters  v.  Belaplaine, 
49  N.  Y.  362;  Oakea  v.  Howell,  27  How.  Pr. 
145;  Roberts  v.  dykes,  80  Barb.  178;  Wood  v. 
Wood,  26  Barb.  356;  Salisbury  v.  Morss.  7 
Lans.  359.  See  also  Venice  v.  Breed,  65  Barb. 
597;  ^ttftfte^/  v.  Medbury,  53  N.  Y.  98;  Crar^er 
V.  Benton,  60  Barb.  216;  2%*  v.  Putnam,  89 
Hun,  402. 

This  rule  is  subject  to  an  important  qualifl- 
cation.  It  is  applicable  only  when  courts  of 
equity  have  exclusive  jurisdiction  of  the  action. 

Althoug^h  courts  of  equity  were  never  deemed 
to  be  within  the  terms  of  the  Statute  of  Limi- 
tations, they  were  bound  by  their  terms  where 
they  exercised  only  a  concurrent  jurisdiction 
with  courts  of  law. 

Hovenden  v.  Annesely.  2  Sch.  &  Lcf.  607; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  89,  2  L.  ed. 
231;  Murray  y.  Coster,  20  Johns.  575;  Borstv. 
Corey,  15  N.  Y.  505;  Clark  v.  Ford,  8  Keyes, 
370;  RundUy.  AUison,  34  N.  Y.  180:  Lodery, 
Hatfield,  71  N.  Y.  92;  Salisbury  v.  Mtn-ss  and 
BuUery.  Johnsoh,  supra. 

A  cause  of  action  does  not  exist  at  law  to  re- 
cover damages  once  for  all  in  an  action  of  this 
character,  because  the  illegal  structure  cannot 
be  regarded  as  permanent  m  a  court  of  law. 

Uline  V.  New  York  Cent  dk  H.  R.  R.  Co.  2 
Cent.  Hep.  116,  101  N.  Y.  98;  iMhr  v.  Metro- 
politan Elev,  R.  Co.  6  Cent.  Rep.  S71, 104  N.  Y. 
295;  Pond  v.  Metropolitan  Eler.  R.  Co.  112  N. 
Y.  186. 

A  cause  of  action  exists  in  equity  in  a  case 
of  this  character. 

Henderson  v.  New  York  Cent.  R.  Co.  78  N.Y. 
423. 

The  present  suit  is  within  the  rules  governing 
purely  equitable  remedies. 

Rundle  y.  Allison,  34  N.  Y.  180;  Peters  v. 
Delaplaine,  49  N.  Y.  362;  Hubbell  v.  Sibley,  50 
N.  Y  468;  McTeagvey.  Coulter,  6  Jones  &  S. 
208;  Morris  v.  Budlong,  78  N.  Y.  543;  Scott  y. 
Slebbins,  91  K  Y.  605;  Butler  y.  Johnson,  111 
N.  Y.  204;  Mann  v.  Fairchild,  14  Barb.  548; 
Still  y.  HoUbrook,  23  Hun,  517;  Rodman  v.  Ber- 
lin, 23  Hun,  590;  Uoyty.  Tuthill,  33  Hun,  196; 
Hoyt  y.  Putnam,  39  Hun,  402;  Mills  v.  MilU, 
48  Hun,  97. 

A  suit  in  equity  may  be  barred  by  the  equi- 
table limitation,  although  the  plaintiff  may 
have  resorted  to  a  court  of  equity  to  establish 
or  enfoice  a  legal  right  which  is  not  barred. 

Peters  v.  Delaplaine,  49  N.  Y.  362;  Calhoun 
V.  Millard,  8  L.  R.  A.  248.  121  N.  Y.  69;  Hub- 
bell  V.  Sibley,  50  N.  Y.  468;  McTeaguey.  Coul- 
ter, 6  Jones  &  S.  208. 

Courts  of  equity  have  exclusive  jurisdiction 
of  suits  for  injunction. 

Tollman  v.  Metropolitan  Elev.  R.  Co.  8  L.  R. 
A.  173,  121  N.  Y.  119;  Knox  v.  Metropolitan 
Elev.R.  Co.  58  Hun,  517;  New  York  Elev.  R. 
Co.  V.  Fifth  Nat.  Bank,  135  U.  S.  440,  84  L. 
ed.  234;  Pond  v.  Metropolitan  Elev.  R.  Co.  112 
N.  Y.  190;  1  Pom.  Eq.  Jur.  §  186. 

There  can  be  no  recovery  in  an  action  at  law 
of  future  damages  for  a  continuing  nuisance  or 
trespass. 

The  cause  of  action  at  law  is  the  injurious 
effects  which  have  been  caused  by  the  unlaw- 
ful structure  in  the  past. 

People  V.  Clark,  70  N.  Y.  518;  I^xingUm 
City  Nat.  Bank  v.  Quynn,  6  Bush,  486;  Me- 
13  L.  R.  A. 


nardy.  Hood,  68  111.  121;  Wangeun  v.  Ooe,  50 
111.  469;  Atty-Gen.  v.  New  Jersey  R  &  Transp. 
Co.  3  N.  J.  Eq.  136;  Owen  y.  Bord,  49  Mo.  436; 
Chesapeake  d  0.  R.  Co.  v.  Patton,  5  W.  Va.  234; 
Cole  V.  Duke,  79  Ind.  107;  Oeargia  Pac.  R.  Co. 
V.  Douglasville,  75  Ga.  828;  East  Saginaw  Street 
R.  Co.  V.  Wildman,  68  Mich.  286;  Smith  v. 
Davis,  22  Fla.  405;  Eicing  v.  Rourke,  14  Or. 
514. 

There  is  thus  a  clearly  marked  distinction 
between  the  causes  of  action  at  law  and  in 
equity  in  cases  of  this  kind. 

Where  the  wrong  against  which  relief  is 
sought  has  been  consummated  by  a  single  act 
done  with  a  view  to  a  permanent  condition 
that  will  continue  without  change  from  any 
cause  but  human  labor,  the  action  is  barred  by 
the  lapse  of  the  statutory  period,  and  the  Stat- 
ute commences  to  run  from  the  time  when  the 
act  causing  fhe  original  damage  was  committed. 

Code  Civ.  Proc.  §  415. 

It  is  against  the  maintenance  of  the  structure 
itself  that  an  injunction  runs.  If  the  mainte- 
nance of  the  structure  were  not  a  trespass  upon 
plaintiff's  rights,  the  operation  of  the  road 
would  be  beyond  attack,  and  its  effects  could 
not  be  complained  of  by  abutters,  even  if  con- 
sequential injuries  were  effected. 

Story  V.  New  York  Elev.  R.  Co.  90  N.  Y.  160; 
Fobesy.  Rome,  W.  db  0.  R.  Co.  8  L.  R.  A.  458, 
121  N.  Y.  505;  Kaney.  New  Y&rk  Elev.  R.  Co. 
11  L.  R.  A.  640,  125  N.  Y.  164;  Lahr  v.  Met- 
ropolitan Elev.  R.  Co.  6  Cent.  Rep.  871,  104  N. 
Y.  295. 

The  cause  of  action  in  equity  which  springs 
into  existence  upon  the  erection  or  threateniKi 
erection  of  an  unlawful  structure  consists  in 
the  sum  total  of  the  injurious  consequences 
that  are  reasonably  to  be  anticipated  to  result 
from  ihe  structure.  As  time  passes,  these  an- 
ticipated consequences  sometimes  become  real- 
ities and  give  rise,  from  day  to  day  and  from 
hour  to  hour,  to  distinct  causes  of  action  at 
law.  But  it  cannot  be  said  that  distinct  causes 
of  action  in  equity  also  arise. 

2  Story,  Eq.  Jur.  §  1521a;  Bruce  v.  Tilson, 
25  N.  Y.  194;  Peters  v.  Delaplaine,  49  N.  Y. 
362;  High.  Inj.  ^^  7.  10,  618,  643,  731,  756.  797, 
837,  884.  886,  926. 

Plaintiff's  right  to  relief  accrued  **when  the 
defendant  began  to  construct  its  railway  in 
front  of  his  lots."  It  necessarily  follows  that 
the  ten  years*  limitation  began  to  run  against 
his  right  to  relief  at  the  same  time. 

Tallman  v.  Metropolitan  Elev.  R.  Co.  8  L.  R. 
A.  173,  121  N.  Y.  119;  Power^s  App.  125  Pa. 
175;  Woody.  Sutcliffe,  2  Sim.  N.  S,  163. 

When  the  Statute  has  begun  to  run,  its  ope- 
ration will  only  be  suspended  by  the  interven- 
tion of  some  of  the  statutory  exceptions,  or  by 
the  commencement  of  an  action. 

Pipe?'  V.  Hoard,  9  Cent.  Rep.  445,  107  N.  Y. 
67.  See  Henderson  v.  Netc  York  Cent.  R.  Co. 
78  N.  Y.  423;  Uline  v.  Ne^o  York  Cent.  <fe  H. 
R.  R.  Co.  2  Cent.  Rep.  116,  101  N.  Y.  98. 

The  rule  which  we  ask  this  court  to  follow 
in  equitable  actions  is  logical  and  supported  by 
authority. 

New  York  Elev.  R.  Co.  v.  Fifth  Nat.  Bank, 
135  U.  S.  432,  34  L.  ed.  231. 

This  court  has  admitted  that  the  adoption  of 
such  a  rule  would  have  been  productive  of  less 
inconvenience,  even  in  actions  at  law. 
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Pond  V.  Metropolitan  Eiet.R.  Co.  112  N.  Y.  186. 

Wben  the  nuisaDce  or  trespass  is  continuing 
in  its  character,  and  the  original  injury  was 
permanent  in  its  effect,  so  as  to  give  but  one 
cause  of  action  in  which  complete  compensa- 
tion for  the  tort  may  be  recovered,  the  Statute 
commenced  to  run  when  the  injury  was  first  ef- 
fected. 

Chicago  &  E.  L  R.  Co,  v.  McAulay,  8  West. 
Rep.  457.  121  111.  IdO;  Chicago  <fc  E.  L  R.  Co, 
V.  Loeb,  5  West.  Rep.  887, 118  111.  203;  Kanka- 
kee dS.  R.  Co.  V.  Horan,  131  HI.  288:  James 
V.  Kansas  City,  88  Mo.  567;  Pratt  v.  Des 
Moines  N.  W.  R.  Co.  72  Iowa,  249;  Powers  v. 
Council  Bluffs,  45  Iowa,  652;  Kansas  Pac.  R. 
Co.  V.  Mihlman,  17  Kan.  224;  Franklev.  Jack- 
son, 30  Fed.  Rep.  398;  LyUs  v.  Texas  d:  N.  0.  R. 
Co.  73  Tex.  95;  Houston  d  T.  C.  R.  Co.  v. 
Chaffln,  60  Tex.  554. 

IL  The  plaintiff  is  precluded  by  his  laches 
and  acquiescence  from  seeking  relief  in  a  court 
of  equity. 

Smith  V.  Clay,  2  Ambl.  645;  Calhoun  v. 
milard,  8  L.  R.  A.  248,  121  N.  Y.  69;  Altord 
V.  Syracuse  Sav.  Bank,  98  N.  Y.  599;  Re  Neil- 
ley,  95  N.  Y.  382;  Coit  v.  Campbell,  82  N.  Y. 
509;  Lyon  v.  Park,  111  N.  Y.  850. 

In  other  -jurisdictions  the  effect  of  silence, 
neglect,  and  delay  under  similar  circumstances 
has  often  been  before  the  court,  and  the  de- 
cisions have  uniformly  been  that  relief  by  in- 
junction must  be  refused. 

Western  U.  Teleg.  Co.  v.  Judkins,  75  Ala. 
428:  Bigelow  v.  Los  Angeles,  85  Cal.  614; 
Pensacohi  d  A.  R.  Co.  v.  Jackson,  21  Fla. 
146;  Griffln  v.  Augusta  d  K.  R.  Co.  70  Ga. 
164;  Midland  R.  Co.  v.  Smith,  12  West.  Rep. 
699.  113  Ind.  288;  Logansport  v.  UfU,  99  Ind. 
531;  Baltimore  d  0.  R.  Co,  v.  Strauss,  37  Md. 
237;  Spencer  Y.  Falls  Tump.  R.  Co.  70  Md.  136; 

Osborne  v.  Missouri  Pac.  R.  Co.  37  Fed.  Rep. 
830;  Basseti  v.  Salisbury  Mfg.  Co.  47  N.  H. 
426;  Morris  d  E.  R.  Co.  v.  Prudden,  20  N.  J. 
Eq.  530;  Erie  R.  Co.  v.  Dclaxcare,  L.  d  W.  R. 

Co.  21  N.   J.    Eq.  283;  I'ickert  v.  Ridgejidd 

Park  R.  Co.  25  N.  J.  Eq.  316;  lYaphagen  v. 
Jersey  City,  29   N.   J.   Eq.   206;  Meiedidi  v. 

Sayre,  32  N.  J.  Eq.  557;  Goodin  v.  Cincinnati  d 

W.  li'.  Canal  Co.  18  Ohio  St.  169;  Pennsylmnia 

Co.  V.  PUitt,  47  Ohio  St.  866;  Pottsgrove  Twp. 

V.  Pennsyimnia  d  8.  V.  R.  Co.  (Pa.) 2  Montg. 

Co.  L.  Rei).   133;  Pettilmie  v.  La  Crosse  d  M. 

R.  Co.  14  Wis.  443;   Wood  v.  Charing  Cross  R. 

Co.   33  Beav.   290 ;  Oreefihalgh  v.  Manchester 

d  B.  R.  Co.  3  M>1.  &  C.  784. 
The  applicability  of  the  doctrine  of  laches 

to  suits  to  enjoin  the  maintenance  of  defend- 
ants' elevated  railway  is  conceded  in — 
Abendroth  v.  Manliattan  R.  Co,  11  L.  R.  A. 

634,  122  N.    Y.  1.     See  also  Hentz  v.    Long 

Island  R.  Co.  13  Barb.  655;  Ninth  Are.  R.  Co. 

V.  New  York  Eler.  R.   Co.  3  Abb.  N.  C.  358; 

Kincaid  v.  Indianapolis  Nat.  Qas  Co.  8  L.  R. 

A.   602,   124  Ind.  577;  Fremont  Ferry  d  B. 

Co.  V.  Dodge  County  Comrs.  6  Neb.  18;  Atty- 

Ocn.  V.  Neic  York  d  L.  B.  R.  Co.  24  N.  J.  Eq. 

49;  AttyOen.  v.  Delaware  d  B.  B.  R.  Co.  27 

N.  J.  Eq.  1;  Meredith  v.  Sayre,  32  N.  J.  Eq. 

557:  Andrews  Y.  Farmers  L.  d  T.  Co.   22  Wis. 

298. 

Messrs.    John  E«  Burrill  and  George 

Zabriskie,  for  respondent: 
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The  questions  of  acquiescence  and  the  Stat- 
ute of  Limitations  constitute  no  defense. 

I.  As  to  the  Statute  of  Limitations,  see — 
UaightY.  Price,  21  N.  Y.  241;  CampbeU  v. 

Seaman,  63  N.  Y.  668;  BroiesUdt  v.  South  Side 
R.  Co.  55  N.  Y.  220;  Tollman  v.  Metropolitan 
Elev.  ^.  a?.  8  L,  R.  A.  178.  121  N.  Y.  128. 

II.  As  to  acquiescence. 

The  mere  fact  that  the  owner  of  the  prem- 
ises did  not  take  legal  proceedings  to  prevent 
the  defendants  from  building  their  road,  as 
they  claimed  to  be  authorized  to  do  by  yarious 
Acts  of  the  Legislature,  U  no  evidence  of  ac- 
quiescence. 

Piatt  V.  Piatt,  58  N.  Y.  646;  Sixth  At^.  R. 
Co.  V.  Gilbert  Elev.  R.  Co.  71  N.  Y.  430,  3 
Abb.  N.  C.  372. 

3fere  failure  to  institute  proceedings  to  re- 
strain or  prevent  the  construction  or  continued 
operation  of  tbe  railroad,  cannot  deprive  an 
owner  of  the  constitutional  right  to  recover 
compensation  for  tbe  taking  of  bis  property, 
and  to  enjoin  the  continuance  of  the  wrongful 
act  until  such  compensation  shall  be  made,  un- 
less the  right  is  barred  by  the  Statute  of  Limi- 
tations, or  unless  tbe  defendants  have  in  some 
legal  manner  acquired  a  title  to  the  property 
taken,  or  unless  tbe  owner  is  equitably  es- 
topped from  asserting  his  claim. 

Abendroth  v.  Manhattan  R.  Co.  11  L.  R.  A. 
634.  122  N.  Y.  1;  Ode  v.  Manhattan  R.  Co.  56 
Hun,  199;  Mc Murray  v.  Mc Murray,  66  K. 
Y.  176;  Tallman  v.  Metropolitan  E/et.  R.  Co. 
8  L.  R.  A.  173.  121  N.  Y.  123:  Chapman  v. 
Rochester,  1  L.  R.  A.  296,  110  N.  Y.  273; 
Haight  v.  Price,  21  N.  Y.  241;  Ormsby  v.  Ver 
mont  Copper  Min.  Co.  56  N.  Y.  628;  Poirenv. 
ManhatUtn  R,  Co.  120  N.  Y.  178;  Mene^idez  v. 
Holt,  128  U.  S.  523,  32  L.  ed.  528:  Knox  v. 
Manhattan  Elev.  U,  Co.  58  Hun,  517. 

The  defendants  can  never  acquire  a  right  by 
prescription  to  obstruct  the  easements  in  ques- 
tion. 

BroiestedtY.  South  Side  R.  Co,  55  N.  Y.  220: 
American  Bank  Note  Co,  v.  Manhattan  Eler. 
R.  Co.  37  N.  Y.  S.  R.  885. 

Ru^er,  Ch.  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  one  of  the  usual  actions  in  equity  to 
restrain  the  defendants  from  further  maintain- 
ing and  operating  an  elevated  street  railroad  on 
Sixth  Avenue,  in  the  City  of  New  York,  ad- 
jacent to  the  plaintiff's  property,  thereby  un- 
lawfully interfering  with  it.  This  property 
consisted  of  five  vacant  lots,  extending  about 
125  feet  along  the  easterly  side  of  the  avenue, 
between  Fifty-seventh  and  Fifty -eighth  Streeu-, 
and  was  acquired  by  the  plaintiff  by  purcfaa.«>e 
in  and  previous  to  1871.  The  defendant,  the 
Metropolitan  Elevated  Railway  Company, 
commenced  and  completed  the  structure  of  its 
railroad  between  the  months  of  January  and 
July,  1878,  and  from  the  time  of  its  completion 
to  tiie  commencement  of  thisaction,  in  1889.  it 
has,  either  by  itself  or  through  its  lessee,  the 
Manhattan  Railway  Company,  continued  to 
maintain  and  operate  an  elevated  steam  railroad 
in  front  of  and  adjoining  the  plaintiff't)  premises 
on  Sixth  Avenue.  No  proceedings  were  taken 
by  the  railroad  to  acquire  the  easements  of  tbe 
abutting  owners  in  the  avenue,  or  their  conseoi 
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to  its  constructioD.  The  plaintiff  compkiDed 
that  bjr  reason  of  the  operation  of  such  rail- 
road, in  impairing  the  easements  of  light,  air, 
and  access  to  his  premises,  he  had  been  dam- 
aged, and  demanded  judgment  for  such  dam- 
ages as  well  as  a  perpetual  injunction  against 
the  defendant  from  further  operating  and 
maintaining  their  railroad  in  front  of  his  prem- 
ises. A  trial  was  had  at  special  term  and  the 
court  declined  to  award  pecuniary  damages 
to  the  plaintiff,  but  rendered  judgment  grantmg 
the  relief  by  injunction  unless  the  defendants 
should  pay  to  the  plaintiff,  within  a  limited 
time,  the  sum  of  $20,000  as  the  depreciation  of 
the  value  of  the  premises  caused  by  the  rail- 
road, and  upon  such  payment  being  made  re- 
quired the  plaintiff  to  execute  to  the  defendants 
a  conveyance  of  tbe  easements.  The  deprecia- 
tion in  the  value  of  plaintiff's  property  by 
reason  of  the  erection  and  maintenance  of  the 
railroad  was  found  by  the  trial  court  to  be 
$20,000,  and  the  evidence  supported  that  find- 
ing. It  was  also  found  that  the  plaintiff  saw 
the  railroad  in  the  course  of  construction  in 
front  of  his  premises,  and,  from  time  to  time, 
saw  what  defendants  were  doing  in  respect 
thereto,  and  occasionally  as  a  passenger  rode 
upon  it.  He  subscribed  money  to  pay  for 
<;onnsel  to  prevent  the  erection  of  the  road,  but 
made  no  protest  otherwise  and  instituted  no 
legal  proceedings  to  enjoin  its  construction  or 
operation  prior  to  the  commencement  of  this 
action.  It  was  also  found  that,  after  the  com- 
mencement of  the  action,  but  before  the  trial, 
the  defendants  instituted  proceedings  for  the 
condemnation  of  that  part  of  the  easements 
referred  to  which  had  been  taken  for  the  use 
of  such  railroads,  and  that  such  proceedings 
were  pending,  undetermined,  at  the  time  of  the 
trial.  The  defendants  requested  the  trial  court 
to  find  tbe  following  propositions  of  law: 
First,  **  that  this  action  is  barred  by  the  Statute 
of  Limitations;"  and,  second,  "that  plaintiff's 
alleged  right  of  action  is  barred  by  his  acqui- 
escence in  said  railroad  and  its  operation,  and 
his  use  thereof  as  a  passenger,"  and  that  he  is 
estopped  from  maintaining  the  action.  The 
court  refused  to  find  as  requested,  and  it  is 
conceded  by  the  defendants  that  the  exceptions 
to  such  refusal  raise  the  only  questions  to  be 
considered  on  this  appeal. 

It  is  claimed  that  the  ten-year  Statute  of 
Limitations  commenced  to  run  a^inst  an 
equity  action  from  the  time  the  plaintiff  was 
^rst  entitled  to  commence  such  action,  and, 
that  period  having  elapsed,  that  the  plaintiff 
was  barred  from  maintaining  such  action  by 
section  888  of  the  Code  of  Civil  Procedure. 
This  section  is  the  general  statute  adopted  in 
the  Code  as  a  precautionary  measure  to  cover 
cases  inadvertently  omitted  or  otherwise  un- 
provided for.  The  general  right  of  an  abutting 
owner  on  a  public  street  to  recover  damages 
for  an  unlawful  invasion  of  his  easements  by 
the  erection  and  maintenance  of  an  elevated 
railroad  in  the  street  adjoining  his  premises  is 
not  contested  by  the  aefendants;  nor  is  the 
liability  of  the  defendants  to  make  compensa- 
tion to  the  plaintiff  for  the  injury  inflicted  up- 
on his  property  by  the  construction  and  opera- 
tion of  their  railroad  disputed,  or  his  right  to 
maintain  successive  actions  at  law  to  recover 
damages  for  the  injury  to  his  easements;  but 
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it  is  claimed  that  he  has  lost  the  right  to  pro- 
ceed in  equity,  not  only  by  reason  of  the  Stat- 
ute of  Limitations,  but  also  by  virtue  of  an 
equitable  estoppel  arising  out  of  the  alleged 
acquiescence  in  the  admitted  trespasses.  The 
case,  therefore,  involves  tbe  question  how  far, 
if  at  all,  the  owner  has  forfeited  his  rights  in 
his  property  by  reason  of  his  alleged  laches 
and  inaction  during  the  period  of  eleven  years 
intervening  between  the  construction  of  the 
road  and  the  commencement  of  the  action. 

We  think  it  would  be  impossible  to  sustain 
this  appeal  without  unsettling  the  established 
law  of  the  State.  It  is,  in  effect,  an  effort  to 
exempt  actions  in  equity  from  the  operation  of 
the  well-settled  principle,  that  trespasses  upon 
real  property,  effected  by  an  unlawful  struc- 
ture or  nuisance,  are  continuous  in  their  nat- 
ure, and  give  successive  causes  of  action  from 
time  to  time,  as  the  injuries  are  perpetrated. 
The  questions  raised  are  answered  by  element- 
ary principles  established  in  this  State  by  nu- 
merous reported  cases.  They  are  found  in  tbe 
two  propositions  that  continuous  injuries  to 
real  estate  caused  by  the  maintenance  of  a  nuis- 
ance or  other  unlawful  structure  create  sepa- 
rate causes  of  action,  barred  only  by  the  run- 
ning of  the  Statute  against  the  successive  tres- 
passes; and  the  further  principle  that  no  lapse 
of  time  or  inaction  merely,  on  the  part  of  the 
plaintiff  during  the  erection  and  maintenance 
of  such  structure,  unless  it  has  continued  for 
the  length  of  time  necessary  to  effect  a  change 
of  title  m  tbe  property  claimed  to  have  been  in- 
jured, is  sufficient  to  defeat  the  right  of  the 
owner  to  damages.  It  may  be  that  there  is  no 
case  where  the  precise  question  as  to  the  ap- 
plication of  section  388  to  such  causes  of  ac- 
tion has  been  directly  decided  in  this  State; 
but  tbe  rule  follows  as  a  logical  conclusion 
from  the  cases,  and  it  affords  a  strong  argu- 
ment against  the  appellant's  theory  that,  in  the 
numerous  cases  in  this  State  in  which  tbe 
question  has  been  involved  tbe  point  has  never 
before  been  taken  by  counsel  for  the  trespass- 
er in  any  case  in  this  court.  It  is  not  claimed 
here  that  tbe  plaintiff  has  ceased  to  be  the 
owner  of  the  easements  impaired,  or  that  any 
other  party  has  acquired  title  thereto,  but  it 
is  argued  that  he  has  lost  tbe  right  to  employ 
the  equitable  power  of  tbe  courts,  by  reason 
of  his  neglect  to  demand  it  within  ten  years 
from  the  time  when  a  cause  of  action  accrued. 
Thus,  although  the  wrongful  acts  may  be  con- 
tinued and  the  owner  subjected  to  irrepara- 
ble injury,  and  his  legal  remedy  may  be  either 
inadequate,  or  require  that  it  should  be  sought 
through  repeated  and  numerous  actions  at  law, 
it  is  contended  that  the  jurisdiction  of  an  equity 
court  shall  be  arrested  at  tbe  very  time  when, 
in  the  interest  of  the  public,  the  exercise  of  its 
power  becomes  tbe  most  apparent  and  neces- 
sary. This  claim  we  think  is  altogether  un- 
tenable. Tbe  right  of  abutting  owners  to 
damages  for  an  invasion  of  their  rights  in  the 
public  streets  is  predicated  upon  the  constitu- 
tional guaranties  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law,  or  have  his  property  taken  for 
public  use  without  just  compensation;  and  it 
necessarily  follows  that,  so  long  as  such  per- 
son continues  to  be  the  owner  of  property  and 
liable  to  be  injured  in  respect  thereto  by  the 
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unlawful  acts  of  others,  he  is  entitled  to  invoke 
the  protection  of  the  fundamental  Jaw,  without 
regard  to  the  lapse  of  time  that  may  occur  be- 
fore the  commencement  of  legal  proceedings, 
provided  the  remedy  is  claimed  within  the 
statutory  period  of  limitation  applicable  to  his 
legal  right,  or  before  adverse  possession  has 
ibarred  his  title  to  the  property  in  jured.  UUne 
V.  New  York  Cent.  &  U.  R.  Co.  101  N.  Y. 
98,  2  Cent.  Rep.  116;  Arnold  v.  Hvdnon  River 
R.  Co.  55  N.  Y.  661;  Colrick  v.  ikcinhume, 
105  N.  Y.  503.  8  Cent.  Rep.  701;  Tallman  v. 
Metropolitan,  Eleo.  R.  Co.  121  N.  Y.  123,  8  L. 
R.  A.  173. 

The  cause  of  action,  both  at  law  and  equity, 
in  such  cases,  arises  out  of  the  trespasses  com- 
mitted, and  is  based  on  the  ownership  of  the 
property  upon  which  the  injuries  are  inflicted, 
and  it  is  obvious  that  no  cause  of  action  can  be 
barred  while  there  is  an  outstanding  legal 
cause  of  action  for  which  the  party  has  a  legal 
remedy.  The  existence  of  a  legal  cause  of  ac- 
tion is  not  only  a  prerequisite  to  the  mainten- 
ance of  the  equitable  action,  but  is  also  the 
foundation  of  the  jurisdiction*  which  equity 
courts  possess  in  respect  to  the  subject  matter. 
The  questions  presented  have  been  so  fre- 
quently considered  and  decided  in  this  court, 
in  analogous  cases,  adversely  to  the  contention 
of  the  appellants,  that  they  should  no  longer  be 
the  subject  of  controversy  or  debate.  The 
learning  and  ability,  however,  with  which  the 
counsel  for  the  appellants  have  pressed  their 
case  before  us,  have  induced  us  to  treat  the 
questions  argued  at  greater  length  than  would 
otherwise  have  been  thought  necessary  or 
proper,  and  we  therefore  indicate,  briefly,  the 
general  theory  upon  which  this  court  has  pro- 
ceeded in  the  determination  of  like  questions. 
That  theory  is  concisely  expressed  by  Judge 
Earl  in  the  Case  of  Tallman,  supra.  It  was 
there  said  that,  **when  the  defendant  began  to 
construct  its  railway  in  front  of  the  plamtiff's 
lots,  he  could  have  commenced  an  action  in 
equity  against  it,  and  restrained  it  until  it  had 
made  compensation  to  him  for  the  rights  and 
easements  which  it  took  from  him,  or  until  it 
had  acquired  them  by  condemnation  proceed- 
ings. In  that  way  he  would,  at  least  in  the 
theory  of  the  law,  have  been  indemnified  for 
all  the  damage  he  would  suffer  by  Yeason  of 
the  construction  of  the  railway.  Instead  of 
taking  his  remedy  by  an  equitable  action  at 
that  time,  he  could  have  taken  it  at  any  time 
afterwards,  during  his  ownership  of  the  lots, 
with  the  same  result.  lie  was  not,  however, 
confined  to  his  remedy  by  such  an  action.  He 
could  sufi'er  the  railway  to  be  constructed,  and 
then  bring  successive  actions  to  recover  dam- 
ages to  his  lots  caused  by  the  construction, 
maintenance,  and  operation  of  the  railway." 
In  the  Arnold  Case  it  was  held  that  an  ease- 
ment to  carry  water  in  a  trunk  over  the  land 
of  another  **  was  such  an  interest  in  land  as 
could  not  be  modified  or  discharge  save  by 
conveyance  in  writing  or  by  operation  of  law; 
that  it  was  property  within  the  meaning  of  ar- 
ticle 1,  §  6,  of  the  Constitution,  and  therefore 
could  not,  nor  could  any  portion  of  it,  be 
taken  for  public  use  without  compensation," 
and  "that  this  right  of  enjoying  such  ease- 
ment was  a  continuous  one,  and  the  unlawful 
preventing  its  exercise  a  continuous  injury; 
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and  that,  therefore,  the  Statute  of  Limitations 
did  not  bar  plaintiff's  claim  for  the  injuries 
sustained."  It  is  now  the  settled  law  of  this 
State  that  no  action  at  law  can  be  maintained 
by  an  owner  to  recover  prospective  damages 
for  injuries  inflicted  upon  real  property,  and 
it  is  equally  certain,  we  think,  that  an  equity 
action  for'that  purpose  alone  cannot  be  sus- 
tained. Uline  V.  New  York  Gent,  dh  11.  R.  R, 
Co.  supra;  Pond  v.  Metropolitan  Elev.  R,  Co. 
112  N.  Y.  187. 

Inasmuch  as  the  equitable  remedy  depends, 
among  other  things,  upon  the  existence  of  a 
legal  cause  of  action,  it  follows  that  those  facts 
which  will  bar  the  legal  action  will  also  afford 
an  answer  to  the  equitable  remedy,  and  that  so 
long  as  a  legal  remedy  exists  an  equity  court  is 
open  to  aid  in  the  enforcement  of  the  legal 
claim.  Where  the  trespass  is  of  such  a  char- 
acter that  it  may  be  discontinued,  at  the  option 
of  the  wrong  doer,  or,  if  continued, is  suscepti- 
ble of  having  legal  sanction  obtained  for  its 
continuance,  it  seems  offensive  to  our  sense  of 
right  that  a  wrong-doer  should  be  permitted  to 
allege  that  his  intention  to  repeat  and  continue 
his  own  unlawful  conduct  should  deprive  the 
owner  of  any  of  the  remedies  which  the  law 
has  provided  for  his  protection.  If  it  were 
otherwise,  the  wrong-doer  would  be  permitted 
to  show  the  aggravated  character  of  his  own 
conduct  as  a  defense  to  the  action  of  the  legal 
owner,  and  thus  violate  the  rule  of  law  as  well 
as  the  plainest  principles  of  equity.  Upon  set- 
tled principles,  a  court  of  equity  had  unques- 
tioned jurisdiction,  by  reason  of  the  continu- 
ance of  the  legal  right  and  the  inadequacy  of 
the  legal  remedy,  to  render  the  judgment  pro- 
noun^ in  this  case  by  the  trial  court.  Hen 
derson's  Case,  78  N.  Y.  428;  TaUman's  Case, 
supra. 

That  successive  causes  of  action  have  accrued 
to  the  owner  for  each  day's  maintenance  and 
operation  of  the  railroad  structure  adjoining 
his  premises  is  undisputable,  and  that  he  is  en- 
titled to  recover  some  damages  for  eadi  tres- 
pass, even  though  it  be  nominal  only,  is  equally 
undeniable.  Colrick  v.  Swinburne,  supra.  The 
plaintiff  may  delay  his  action,  and  Join  to- 
gether such  causes  of  action  as  have  not  been 
outlawed,  or  he  may  bring  an  action  daily,  and 
recover  such  damages  as  he  can  estat^lish. 
Baldwin  v.  Calkins,  10  Wend.  167.  In  the 
case  of  unoccupied  lands,  these  damages  may 
be  small,  but  by  delay  the  owner  may  lose 
them  altogether,  and  in  the  mean  while  hi» 
toleration  may  be  laying  the  foundation  of  an 
adverse  claim  to  the  property  itself,  and  thus 
be  the  cause  to  him  of  irreparable  injury. 
While  it  is  indispensable  to  the  protection  of 
his  rights  that  he  should  assert  them  before  his 
right  is  barred,  in  such  case  it  may  not  be  to 
his  interest  to  do  so  as  often  or  as  promptly  as 
when  his  damages  are  large  and  immediate; 
but  no  bar  is  available  against  his  laches  unless 
it  continues  until  the  legal  action  is  barred. 
The  jurisdiction  of  equity  arises  by  reason  of 
the  necessity  of  repeated  actions  at  law  to  re- 
dress the  owner's  grievance,  and  must,  from 
the  nature  of  the  case,  continue  so  long  as  that 
necessity  exists.  The  existence  of  either  of  the 
grounds  of  equity  jurisdiction  referred  to  is 
sufficient  to  maintain  an  action,  but  they  in  fact 
are  all  present  here,  and  indicate  the  propriety 
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of  the  judgment  appealed  from.  It  was  said 
by  Judge  Earl,  in  Campbell  v.  Seaman,  63  N. 
Y.  582,  that  "the  right  to  an  injunction,  in  a 
proper  case,  in  England  and  most  of  the  States, 
is  just  as  fixed  and  certain  as  the  right  to  any 
other  provisional  remedy.  The  writ  can  right- 
fully be  demanded  to  prevent  irreparable  in- 
jury, interminable  litigation,  and  a  multiplicity 
of  suits,  and  its  refusal  Id  a  proper  case  would 
be  error  to  be  corrected  by  a  proper  tribunal." 
The  lapse,  therefore,  of  six  years  after  a  tres- 
pass has  been  committed  upon  real  estate  bars 
not  only  the  legal  action,  but  also  constitutes  a 
practical  defense  to  an  equitable  action  found- 
ed upon  the  necessity  of  numerous  legal  ac- 
tions to  obtain  redress;  because  the  right  to 
such  redress  has,  as  to  such  wrongs,  expired. 
But,  if  the  trespfusses  are  continued  after  that 
period,  new  causes  of  action  arise,  unbarred  by 
any  rule  of  law  or  equity,  which  are  cognizable 
not  only  at  law,  but  also  in  equity.  Uline's 
Case,  8iipTa, 

Section  388  of  the  Code  finds  its  true  inter- 
pretation when  applied  to  causes  of  action 
founded  upon  equitable  rights  alone,  or  cases 
not  specified  in  the  general  Statutes  of  Limita- 
tion. It  being  conceded,  as  to  legal  causes  of 
action  for  trespass  and  nuisance,  that  the  in- 
juries thereby  occasioned  are  continuous,  and 
arise  from  time  to  time  as  fresh  trespasses  are 
committed,  it  is  difficult  to  see  whv  the  same 
principle  should  not  apply  with  at  least  equal 
force  and  propriety  to  equitable  actions.  In- 
deed, it  is  obvious  that  it  should  be  held  to  ap- 
ply with  greater  reason  to  the  latter,  since 
otherwise  the  equity  jurisdiction  would  be 
practically  subverted.  While  the  appellants' 
contention  would  permit  the  equity  jurisdic- 
tion to  be  preserved  for  ten  years,  it  precludes 
its  exercise  forever  thereafter,  and  leaves  the 
evils  of  incessant  litigation  to  harass  the  pub- 
lic for  practicallv  an  unlimited  period  of  time. 
It  would  seem,  therefore,  that  it  is  immaterial, 
either  in  equity  or  at  law,  whether  the  injuries 
done  to  the  owner's  property  were  originally 
intended  by  the  wrong-doer*  to  be  perpetual, 
and  of  a  permanent  character,  or  were  of  a 
temporary  nature  only,  and  occasional  in  their 
operation.  The  law  makes  no  distinction  in 
the  character  of  the  injury,  but  prescribes  one 
uniform  principle  for  redress,  without  regard 
to  the  nature  of  the  remedy  pursued.  KreJd 
V.  Burrelly  L.  R.  11  Ch.  Div.  146;  Henderson's 
Case,  supra;  Baldwin  v.  Calkins,  10  Wend. 
170;  Williams  v.  Neio  York  Cent.  B.  Go.  16  N. 
Y.  111. 

The  defendants'  chief  contention  is  that  the 
relief  in  equity,  as  now  given  against  elevated 
railroads  for  invasions  of  the  rights  of  abutting 
.  owners  in  streets,  is,  practically,  an  action  to 
recover  permanent  damages  for  such  injuries, 
and  that,  therefore,  the  Statute  of  Limitations 
should  commence  to  run  from  the  time  when 
any  cause  of  action  arose.  There  would  be 
some  force  in  this  argument  were  that  the  real 
character  of  the  action  or  if  the  equity  courts 
had  assumed  to  exercise  the  power  of  awarding 
damages  on  that  theory,  but  we  know  of  no  in- 
stance in  which  they  have  done  so  in  this  State. 
The  action  here  is,  neither  in  practice  or  the- 
ory, an  action  of  such  a  character,  and  by  its 
fundamental  rules,  as  well  as  the  constitu- 
tional requirement  that  compensation  for 
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such  property  shall  be  assessed  by  a  jury 
or  commission  alone,  an  equity  court  is  in- 
capacitated from  entertaining  actions  insti- 
tuted for  the  purpose  of  recovering  damages 
alone.  Bradley  v.  Bosley,  1  Barb.  Ch.  125,  5'L. 
ed.  324;  Morss  v.  Elmendorf,  11  Paige,  277,  5 
L.  ed.  185;  art  1,  g  7,  Const.  A  court  of  law 
is  the  exclusive  tribunal  for  the  determination 
of  such  actions. 

We  have  been  referred  to  no  case  in  this  State 
where  an  equity  court  has  assumed  the  author- 
ity to  render  judgment  for  prospective  damages 
against  a  wrong-doer,  and  we  think,  in  the 
nature  of  the  jurisdiction  of  such  courts,  a  suit 
brought  for  such  a  purpose  alone  is  not  author- 
ized. To  say,  therefore,  that  an  action,  in 
which  the  plaintiff  has  no  legal  right  to  de- 
mand permanent  damages  and  the  court  owes 
no  legal  duty  to  award  them,  affords  the  owner 
an  adequate  remedy  for  such  damages,  is  to 
pervert  the  plain  character  of  the  action. 
While  equity  courts  have  frequently  suspend- 
ed the  remedy,  as  they  did  in  this  case,  by  in- 
junction upon  conditions,  as  for  a  specified 
time  or  until  the  wrong-doer  has  been  afforded 
an  opportunity  to  condemn  the  property  invad- 
ed, or  has  satisfied  the  owner's  damages,  they 
have  never,  to  our  knowledge,  rendered  judg 
ment  for  such  damages,  or  authorized  the  col- 
lection thereof  by  the  owner.  The  privilege 
of  securing  the  right  to  continue  the  trespasses 
complained  of  has,  when  authorized,  been 
granted  as  an  act  of  grace  and  favor  to  the  of- 
fending party  and  not  as  matter  of  right  to  the 
injured  owner.  As  was  said  in  the  Henderson 
Case,  "equitable  relief  is  awarded,  not,  as  the 
defendant's  counsel  claims,  by  way  of  menace 
or  as  a  means  of  compelling  the  payment  of 
money,  but  that  the  defendant  may  desist  from 
an  unauthorized  use  of  the  plaintiffs'  property, 
and  forbear  from  any  further  interference  with 
their  rights."  Equity  courts  can,  by  virtue  of 
their  power  to  grant  specific  relief,  obviate  the 
difSculty  attending  an  action  at  law  in  giving 
permanent  damages  for  an  injury  to  real  prop- 
erty, by  providing  that  a  title  to  the  easements 
required  shall  be  conveyed  as  a  condition  of 
the  relief  granted.  The  court,  having  the  au- 
thority to  grant  a  perpetual  injunction,  does 
not  inJpair  its  exercise  of  such  authority  by  per- 
mitting the  offender  to  escape  its  effect  by  vol- 
untarily paying  the  owner  for  the  property 
injured.  It  is  thus  left  optional  with  the  tres- 
passer to  remedy  the  wrong  done  by  him  or  to 
suffer  the  judgment  of  the  court  to  stand. 
While  the  injury  inflicted  upon  the  wrong-doer 
by  neglect  to  comply  with  the  conditions  may 
be  so  onerous,  in  many  cases,  as  to  inflict  great 
loss  upon  him ,  it  nevertheless  does  no  more  than 
to  place  in  his  hands  the  means  of  escaping 
from  the  disastrous  consequences  of  a  judg- 
ment which  has  been  rendered  imperative  by 
his  own  wrongful  conduct.  A  party  who  vol- 
untarily prosecutes  a  public  enterprise  for  his 
own  benefit,  without  regard  to  the  legal  rights 
of  individuals  who  may  be  damaged  by  its 
operation,  must  always  run  a  great  risk  of  be- 
ing placed  in  a  dangerous  situation  through  his 
unlawful  conduct;  but  this  is  the  result  of  his 
own  volition,  and  the  injury  which  necessarily 
follows  such  action  cannot  lawfully  be  imposed 
upon  the  parties  injured  without  disregardinij 
the  constitutional  provisions  intended  for  their 
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protection.  It  furnishes  no  cause  of  complaint 
to  llie  wrong-doer  that  the  court,  having  power 
to  restrain  him  altogether  from  continuing  his 
trespasses,  should  mitigate  the  severity  of  its 
judgment  by  authorizing  him  to  repeat  them 
upon  complying  with  special  conditions  pre- 
scribed by  the  judgment,  so  long  as  it  is  left  to 
his  election  to  perform  them  or  not. 

A  consideration  of  the  cases  generally,  in 
which  equity  courts  have  exercised  the  power 
of  giving  damages  as  an  incident  of  the  equita- 
ble relief  granted,  seems  to  be  unnecessary  in 
this  case,  as  such  courts  in  this  State  have  not 
in  this  class  of  actions,  so  far  as  we  know,  as- 
sumed to  exercise  that  power.  The  cases  cited 
by  the  appellants  to  sustain  the  authority  of 
an  equity  court  to  award  permanent  damages 
to  real  property  were  those  of  foreign  jurisdic- 
tion where  special  statutes  existed,  or  those  in 
which  no  constitutional  provision  requiring 
such  damages  to  be  assessed  by  a  jury  or  com- 
missioners were  in  force.  Here  such  a  require- 
ment exists,  and  the  courts  decline  to  assess 
such  damages,  but  simpiv  say  to  the  corpora- 
tions, **  You  may  escape  the  legal  consequences 
of  your  conduct  by  complying  with  certain 
conditions,  as,  for  instance,  by  paying  the 
plaintiff  a  specified  sum  of  money. "  This  sum 
may  represent  the  actual  depreciation  in  the 
value  of  the  plaintiff's  property,  or  the  amount 
of  damages  already  suffered,  or  any  other  arbi- 
trary sum.  The  defendant,  who  has  an  op- 
tion to  pay  it  or  not,  at  his  own  will,  cannot 
justly  complain  of  the  action  of  the  court. 
The  option  is  given  to  the  defendant,  and  not 
to  the  plaintiff.  His  remedy  is  confined  to  his 
injunction.  The  injury  which  results  to  the 
defendant,  in  case  the  option  is  not  accepted, 
results  from  the  judgment  rendered  by  the 
court,  and  not  from  bis  neglect  to  make  pay- 
ment. The  expression,  made  use  of  in  some 
of  the  cases,  to  the  effect  that  *'  the  only  rem- 
edy, whereby  just  compensation  for  the  prop- 
erty taken  can  be  compelled,  is  an  action  to 
restrain  the  continuous  trespasses "  {Pond  v. 
Metropolitan  Elev.  H.  Co.  112  N.  Y.  186;  Tall- 
man  Case,  supra),  means  simply  that  an  in- 
jured party  can  by  that  means  secure  the 
enjoyment  of  his  property,  unless  the  wrong- 
doer, hy  making  compensation,  in  some  form, 
for  the  injury  inflicted,  has  acquii'ed  the  law- 
ful right  to  continue  it.  In  this  sense  only, 
they  may  be,  not  incorrectly,  called  actions  to 
compel  the  payment  of  damages. 

The  defendants  also  urge  as  a  reason  why 
the  Statute  of  Limitations  should  bar  this  ac- 
tion, that  otherwise  they  will  be  embarrassed 
in  their  efforts  to  secure  a  right  by  prescrip- 
tion. We  ascribe  but  little  weight  to  this  sug- 
gestion. The  law  applies  a  period  of  limita- 
tion to  actions  for  the  public  benefit.  They 
are  termed  "statutes  of  reform,"  and  are 
founded  upon  the  maxim,  interest  reipuUicaut 
sit  finis  litium.  They  are  not  intended  for  the 
benefit  of  wrongdoers,  and  while  the  law  toler- 
ates and  protects  title  acquired  by  prescription, 
when  clearly  made  out,  it  does  not  favor  or 
encourage  that  mode  of  acquiring  property. 

We  are  therefore  of  the  opinion  that  the 
right  to  bring  an  equity  action  to  restrain  con- 
tinuous trespasses  upon  real  estate  is  not  barred 
in  ten  years  from  the  time  of  the  original  tres- 
pass, but  may  be  sustained,  if  brought  at  any 
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time,  so  long  as  the  plaintiff  has  title  to  the 
property  injured,  and  a  cause  of  action   for 
such  injuries  is  not  barred  at  law.     Bat  the 
defendants,  failing  to  establish  the  bar  of  the 
Statute  of  Limitations,  still  insist  that  the  af- 
filiated principle  of  acquiescence  constitutes  a 
defense  to  the  action.    There  is  no  foundation 
in  the  case  for  a  claim  that  the  plaintiff's  con- 
duct amounted  to  an  estoppel,  and,  indeed,  the 
claim  is  not  seriously  urged  by  the  appellants. 
It  is  obvious  that  such  conduct  has  never  led 
the  defendants  into  a  line  of  action  which  they 
would  not  otherwise  have  pursued,  or  encour- 
aged ihem  to  expend  money  or  make  improve- 
ments by  reason  of  their  reliance  upon  the  al- 
leged inaction  or  acquiescence  of  the  plaintiff. 
They  inaugurated  their  enterprise  in  the  face 
of  persistent  opposition  by  the  plaintiff  and 
other  abutting  owners,  and  carried  it  to  comple- 
tion while  earnest  efforts  were  being  made  to 
prevent  them.     From  the  inception  of  the  enter- 
prise to  the  present  time,  the  claim  has  been 
made  that  the  defendants  had  no  right  to  build 
their  road  in  the  streets  of  New  York  without 
compensating  the  abutting  owners   for    the 
damages  inflicted  upon  their  property,  and  the 
defendants  have  continued  the  prosecution  of 
their  purpose  regardless  of  their  legal  liability, 
and  in  the  face  of  strenuous  opposition,  with 
an  apparent  intention  to  wholly  ignore  the 
claims  of  such  owners.     The  judicial  annals 
of  the  State  are  filled  with  the  history  of  the 
litigations  which  have  sprung  out  of  the  efforts 
of  the  elevated  railroad  companies  to  appro- 
priate the  property  of  the  citizens  of  New  York 
to  the  benefit  of  such  railroads  without  com- 
pensation.   In  view  of  these  facts,  it  is  idle  to 
claim  that  such  companies  have  been  induced, 
in  any  respect,  to  prosecute  their  enterprises  in 
reliance  upon  the    assumed  acquiesoenoe  of 
the  owners.     Boardmanv.  iMke  Shore  <£-  Af.  5. 
/?.  Co.  84  N.  Y.  181.     The  building  and  com- 
pletion of  their  road  in  this  case  occurred  in 
the  first  half  of  1878,  and  before  the  numerous 
parties  concernetl  could  have  been  fully  awake 
to  the  real  consequences  of  the  enterprise.    So 
far  as  the  permanent  structure  is  concerned, 
their  expenditures  were  all  incurred  within 
six  months,  and  while  the  parties  were  making 
earnest  efforts  to  stay  any  expenditures.    The 
ca.se  is  entirely  destitute  of  proofs  showing  the 
existence  of  any  elements  of  estoppel,  ana  the 
defendant*  are  therefore  driven  to  rely,  in  this 
respect,  upon  the  mere  inaction  of  the  plaintiff 
to  prosecute  his  claim.     This    claim   comes 
with  little  grace  from  parties  who  have  for  a 
much  longer  period  neglected  to  take  proceed- 
ings to  acquire  the  real  ownership  of  the  prop- 
erty required  by  them  in  the  prosecution  of 
their  enterprise.    But  this  question  we  also 
think  is  governed  by  authority  equally  con- 
clusive with  that  relating  to  the  Statute  of 
Limitations.    The  doctrine  of  acquiescence  as 
a  defense  to  an  equity  action  has  been  generally 
limited  here  to  those  of  an  equitable  nature  ex- 
clusively, cr  to  cases  where  the  legal  right  has 
expired,  or  the  party  has  lost  his  right  of 
property  by  prescription  or  adverse  possession. 
Whatever  may  be  the  rule  in  other  States,  it 
can  be  said  that  here  no  period  of  inaction 
merely  has  been  held  sufficient  to  justify  a 
nuisance  or  trespass,  unless  it  has  continued 
for  such  a  length  of  time  as  will  authorize  the 
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presumption  of  a  ^nt.  The  principle  that  so 
long  as  the  legal  ngbt  exists  the  owner  is  enti- 
tled to  maintain  bis  action  in  equity  to  i^estrain 
violation  of  this  right  has  been  uniformly  ap- 
plied in  this  court.  Tollman  v.  Metropolitan 
Elev.  R.  Co.  and  Arnold  v.  Hudson  River  R. 
Co.  supra;  Broiestedtv.  South  Side  R,  Go.  Long 
Island,  li5  N.  Y.  220;  Campbell  v.  Seaman,  su- 
pra; Ormsby  v.  Vermont  Copper]Min.Go.  56  N. 
T.  623;  Haight  v.  Price,  21  N.  Y.  240;  Viele 
V.  Judson,  83  N.  Y.  82;  New  York  Rubber  Co. 
V.  Rot/iery,  107  N.  Y.  810,  9  Cent.  Rep.  827; 
Chapman  yf.  Rochester,  llO  N.  Y.  273, 1  L.  R. 
A.  296. 

In  the  Case  of  Ormsbyy  as  appears  by  the 
head-note,  it  was  held  that  "the  doctrine  of 
laches  and  acquiescence,  as  a  bar  to  an  action 
through  lapse  of  time,  finds  its  just  application 
in  respect  to  equitable  rights  only.  As  to 
legal  rights,  mere  lapse  of  time,  before  an 
action  to  enforce  them,  is  of  no  moment, 
unless  it  comes  up  to  the  requirements  of 
the  Statute  of  Limitations."  In  the  Chap- 
wan  Case,  this  court  held  that  the  silence  and 
inaction  of  the  plaintiff  while  seeing  the  de- 
fendant construct  sewers  and  spend  large  sums 
of  money  in  completing  a  sewage  system, 
which  discharged  the  filth  of  the  city  into  a 
stream  belonging  to  the  plaintiff,  did  not  con- 
stitute a  defense  to  an  action  for  an  injunction, 
no  matter  how  long  continued,  unless  accom- 
panied by  circumstances  amounting  to  an  es- 
toppel. It  was  held  in  Haight  v.  iVtca  "that 
no  acquiescence  short  of  twenty  years  repels 
the  presumption  that  the  diversion  of  a  water- 
course was  m  hostility  to  the  rights  of  the  ri- 
parian proprietors,  or  authorizes  the  presump- 
tion either  of  a  grant  or  of  license."  Jtidge 
Earl,  in  the  Campbell  Case,  said:  "It  is 
claimed  that  the  plaintiffs  so  far  acquiesced  in 
this  nuisance  as  to  bar  them  from  equitable  re- 
lief. I  do  not  perceive  how  any  acquiescence 
short  of  twenty  years  can  bar  one  from  com- 
plaining of  a  nuisance,  unless  his  conduct  has 
been  such  as  to  estop  him.  ...  No  act  or 
omission  of  theirs  induced  the  defendant  to 
incur  large  expenses,  or  to  take  any  action 
which  could  be  the  basis  of  an  estoppel  against 
them,  and  therefore  there  was  no  acquiescence 
or  laches  which  should  bar  the  plaintiffs  within 
any  rule  laid  down  in  any  reported  case.  In  Viele 
V.  Judson,  Judge  Finch,  in  speaking  of  the  cases 
where  acquiescence  had  l)een  held  a  bar,  says: 
"In  all  of  these  the  silence  operated  as  a'fraud, 
and  actually  itself  misled.  In  all  there  was 
both  the  specific  opportunity  and  apparent 
duty  to  speak,  and  in  all  the  party  maintaining 
silence  knew  that  someone  was  relying  upon 
that  silence,  and  either  acting  or  about  to  act 
as  he  would  not  have  done  had  the  truth  been 
told."  It  was  held  in  the  Broiest^t  Case  that 
the  possession  by  a  railroad  company  of  a  high- 
way, under  a  license  given  by  statute,  is  pre- 
sumed to  be  subordinate  to  the  rights  of  the 
owner  of  the  soil,  and  cannot  be  said  to  be  ad- 
verse to  him.  In  New  York  Rubber  Co.  v. 
Rothery  the  defendant  had  built  expensive  struc- 
tures for  manufacturing  purposes,  and  diverted 
the  water  from  a  stream  adjoining  plaintiff's 
premises  for  the  purpose  of  supplying  power 
to  his  machinery.  It  was  claimed  that  the 
plaintiff,  by  her  silence  during  the  |>eriod  when 
this  work  was  going  on,  was  barred  of  her  ac- 
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tion  for  damages.  Judge  Peckham,  writing  in 
the  case,  says:  "In  this  there  was  no  element 
of  an  estoppel.  To  constitute  it,  the  person 
sought  to  be  estopped  must  do  some  act  or 
make  some  admission  with  an  intention  of  in- 
fluencing the  conduct  of  another,  or  that  he 
had  reason  to  believe  would  influence  his  con- 
duct, and  which  act  or  omission  is  inconsistent 
with  the  claim  he  proposes  now  to  make. 
The  other  party,  too,  must  have  acted  upon 
the  strength  of  such  admission  or  conduct." 
See  also  Mc Murray  v.  Mc Murray,  66  N.  Y. 
176. 

But  we  have  already  referred  to  a  sufficient 
number  of  cases  in  this  court  to  show  how  uni- 
formly and  frequently  we  have  adhered  to^the 
doctrine,  where  a  legal  right  is  involved,  and, 
upon  grounds  of  equity  jurisdiction,  the  courts 
have  been  called  upon  to  sustain  the  legal 
right,  that  the  mere  laches  of  a  party,  unac- 
companied by  circumstances  amounting  to  an 
estoppel,  constitutes  no  defense  to  such  an  ac- 
tion. Such  is  also  the  doctrine,  generally,  of 
the  elementary  writers.  2  Pom.  Eq.  Jur. 
§  817;  Bigelow,  Estoppel,  p.  476  et  seq.  The 
same  general  principle  has  also  been  neld  in 
England.  In  the  case  of  FulliPood  v.  FuU- 
wood,  L.  R.  9  Ch.  Div.  176,  Fry,  J,  says  that 
"mere  lapse  of  time  unaccompanied  by  anything 
else,  has,  in  my  judgnaent,  just  as  much  effect, 
and  no  more,  in  barring  a  suit  for  an  injunc- 
tion, as  it  has  in  barring  an  action  for  deceit." 
And  the  head  note  in  72^  Maddever,  L.  R.  27 
Ch.  Div.  523,  reads:  "That,  as  the  plaintiff 
was  coming  to  enforce  a  legal  right,  bis  mere 
delay  to  take  proceedings  was  no  defense,  as  it 
had  not  continued  long  enough  to  bar  his  legal 
right;  the  case  standing  on  a  different  footing 
from  a  suit  to  set  aside,  on  equitable  grounds, 
a  deed  which  was  valid  at  law."  The  Su- 
preme Court  of  the  United  States  has  also 
laid  down  the  same  rule  in  the  recent  case  of 
Menendez  v.  Holt,  128  U.  8.  523,  82  L.  ed.  528, 
where  Chief  Justice  Fuller,  writing  for  the 
court,  says:  "Mere  delay  or  acquiescence  can- 
not defeat  the  remedy  by  injunction  in  support 
of  the  legal  right,  unless  it  has  been  continued 
so  long  and  under  such  circumstances  as  to  de- 
feat the  right  itself.  Hence,  upon  an  application 
to  stay  waste,  relief  will  not  be  refused  on  the 
ground  that,  as  the  defendant  had  been  allowed 
to  cut  down  half  the  trees  upon  the  complain- 
ant's land,  he  had  acquired,  by  that  negligence, 
the  right  to  cut  down  the  remainder.  Atty- 
Gen.  V.  Eattlake,  11  Hare,  205." 

Even  in  case  where  laches  has  been  allowed 
to  operate  as  a  defense,  the  question  is  to  be 
determined  in  the  discretion  of  the  court,  upon 
all  of  the  circumstances  of  the  case.  Fullu)ood 
V.  Fullwoody  supra. 

There  is  nothing  in  the  history  of  this  case 
which  induces  us  to  suppose  the  court  commit- 
ted any  error  in  the  exercise  of  their  discretion 
in  granting  the  injunction  appealed  from.  The 
plaintiff  had  reason  to  suppose  the  defendants 
would  discontinue  their  trespasses,  or,  if  they 
were  continued,  they  would  resort  to  legal 
means  to  justify  them.  They  had  no  reason 
to  believe  that  the  defendants  deliberately  in- 
tended to  prosecute  their  enterprise,  altogether 
regardless  of  the  legal  rights  of  others,  and 
were  justified  in  delaying  a  reasonable  time,  in 
expectation  that  the  defendants  would  eventu. 
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ally  do  justice  to  those  whose  property  they 
were  appropriating  to  their  own  use.  The 
novelty  of  the  questions  presented;  the  vast 
number  of  people  who  were  sufiFering  similar 
injuries;  the  importance  of  the  projected  road 
for  the  public  convenience, — were  all  circum- 
stances addressed  to  the  discretion  of  the  court 
upon  the  question  of  laches,  and  ])resented 
strong  reasons  why  a  strict  rule  should  not  be 
applied  to  the  delay  of  the  injured  parties  in 
seeking  redress  in  this  and  similar  cases.  The 
rule  requiring  promptness  in  soliciting  the  in- 
tervention of  a  court  of  equity  is  always  ad- 
dressed to  the  discretion  of  ttie  court,  and 
varies  much  according  to  the  situation  of  the 
parties,  the  nature  of  the  relief  demanded,  and 
the  circumstjinces  of  the  case.  Calhoun  v. 
Millard;  121  N.  Y.  82,  8  L.  R.  A.  348;  FvlU 
wood  V.  FuUwood^  supra;  Rayner  v.  Pearsallf 
3  Johns.  Ch.  578,  1  L.  ed.  72^;  Attoater  v. 
Fowler,  1  Edw.  Ch.  420,  6  L.  ed.  194.  What 
might  be  considered  an  unjustifiable  delay  in 
one  case  would  be  considered  reasonable  in  an- 
other, and  an  equity  court  which  should  refuse 
its  aid  to  a  party  in  protecting  a  legal  right, 
without  a  valid  and  sufficient  reason,  would  be 
subject  to  the  criticism  of  shutting  the  doors 
of  the  temple  of  justice  in  the  face  of  meritori- 
ous suitors,  and  condemning  them  to  suffer 
remediless  wrongs.  The  fact  that  the  defend- 
ants intended  to  make  their  structure  perma- 
nent, or  made  it  so  in  fact,  constitues  no  de- 
fense to  the  action.  Krehl  v.  Burrell,  L.  R.  7 
Ch.  Div.  651,  on  appeal,  L.  R.  11  Ch.  Div. 
146. 

For  the  reasons  stated,  we  think  the  judg- 
ment appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 


Lewis  M.  TEEL,  Bespt,, 

r. 
Abraham  YOST,  AppL 
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1  •    A  Judgment  duly  entered  in  one  State 
on  a  warrant  of  attorney  is  as  conclusive 


in  all  other  States  as  in  the  8tato  where  it  is  en- 
tered. 

S«  Jurisdiction  to  render  a  Judgment  on 
a  note  contalDiDfir  a  warrant  of  attorney  to  con- 
fees  Jpdgrmenc  may  be  acquired  by  the  appear- 
ance of  the  party^s  authorized  a^nt. 

8*  The  entry  of  judgement  on  a  note  con- 
tainingr  a  warrant  of  attorney  to  confess  Ja<i?- 
ment  may  be  made  before  maturity  of  tne  note. 

(October  6, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
for  the  City  of  New  York,  affirming  a  judg- 
ment of  tl)e  Trial  Term  in  favor  of  plaintiff  in 
an  action  upon  a  foreign  judgment.     AJtrnied. 

The  judgment  upon  which  the  suit  was 
brought  was  confessed  by  the  prothonotary  of 
the  court  of  common  pleas  in  which  the  judg- 
ment was  entered,  and  the  record  of  the  }udg> 
ment  was  as  follows: 

**  Continuance  Docket  Entry  of  December 
Term,  1877. 

Lewis  M.  Teel 
tj. 

Abraham  Yost, 
—d.  s.  ft.,  $2,268  00.  And  now  Jan'y  14,  1878, 
a  single  bill,  under  the  hand  and  seal  of  the 
defendant,  dated  Jan'y  12,  1878,  wherein  he 
promises  to  pay  to  the  plaintiff  or  order,  one 
year  after  date,  twenty-two  hundred  and  sixty- 
eight  dollars,  containing  a  clause  authorizing 
the  entry  of  judgment,  waiving  stay  of  execu- 
tion, with  ten  per  cent  for  collection  fees,  is 
produced  hereto,  to  have  judgment  entere*! 
thereon. 

'* Wherefore  judgment." 

Mr.  Lemuel  Skidmore,  for  appellant: 

The  alleged  judgment  record  shows  that 
there  was  nothing  offered  to  the  Pennsylvania 
court  as  the  basis  of  a  judicial  decision.  It  vi 
in  the  nature  of  a  mere  memorandum  by  ihe 
clerk,  and  does  not  amount  to  a  judgment. 

Cromwell  v.  Bank  of  Pittsburg,  2  Wall.  Jr. 
584. 

The  alleged  record  here  shows  that  the  de- 
fendant was  not  in  any  way  summoned  or 
notified,  and  there  is  no  waiver  by  him  of 
such  notification. 


NoTK,— Judgments  confessed  on  vxirrants  of  attor- 
neu:  c-oncliuiiveness. 

A  Judgrmont  confessed  on  a  warrant  of  attorney 
has  the  same  force  as  any  other.  Keith  v.  KelloKSTi 
OT  III.  H7. 

In  what  c<i8es  authorized. 

The  practice  of  enterinsr  Judgrment  in  debt  on 
warrants  of  attorney  is  very  old,  so  old  that  the 
date  of  Its  origin  is  unknown.    2  Chltty,  Pr.  234. 

A  warrant  of  attorney  may  authorize  confeesion 
of  Judgment  on  a  note.    Parker  v,  Poole,  12  Tex.  86. 

In  an  early  Enfrlish  case  the  use  of  such  warrants 
In  ejectment  was  involved  and  it  was  held  that 
ejectment  is  not  a  **i>er6onal"  action  within  the 
meaningr  of  a  Statute  requiring  the  presence  of  an 
attorney  in  such  actions  on  the  entry  of  Judgment 
on  a  warrant.  Doe  v.  Kingston,  1  Dowl.  P.  C.  N. 
S.  2«3. 

Soon  after  by  the  same  court  a  Judgment  on  a 
warrant  of  attorney  was  allowed  in  ejectment. 
Doe  V.  Beaumont,  2  Dowl.  P.  C.  N.  8.  »72. 

Judgment  upon  a  warrant  of  attorney  contained 
in  a  lease  cannot  be  entered  in  an  action  of  forci- 
ble detainer,  but  Is  coram  non  jxidice  and  void  as 
the  statutory  proceeding  In  such  cases  is  exclusive. 
13  L.  R.  A. 


French  v.  Wilier,  2  L.  R.  A.  717,  ISB  Dl.  6U,  over- 
ruling Johnson  y.  Crane,  22  DL  App.  966;  Links  v. 
Mayer,  22  111.  App.  489. 

The  words  "warrant  of  attorney"  In  the  Pennsyl- 
vania Act  of  AprU  4,  1877,  authorizing  an  appeal 
from  a  decision  as  to  opening  Judgments  thereon, 
do  not  refer  to  anything  but  money  Judgments. 
Swartz's  App.  11  Cent.  Rep.  681, 119  Pa.  208:  lambert 
V.  Jonea,  11  Cent.  Rep.  873, 118  Pa,  688;  Blythc  Twp. 
v.  Morris  (Pa.)  11  Cent.  Rep.  660. 

Form  and  validity  of  warrants, 

A  warrant  of  attorney  need  not  be  by  deed  but 
must  have  an  attesting  witness.  Keanereley  r. 
Musscn,  5  Taunt.  264. 

It  need  not  be  under  seal.  Kneedler's  App.  BSPa. 
428. 

But  the  authority  of  an  attorney  to  confess  a 
Judgment,  where  there  is  nothing  on  the  record  to 
show  that  it  is  by  virtue  of  a  warrant  of  attorney 
need  not  be  in  writing.  Limbert  v.  Jones,  II  Cent. 
Rep.  672, 118  Pa.  589. 

A  warrant  of  attorney  **to  enter"  Judgment  ia 
sufficient  to  authorize  a  confeesion.  Mason  v. 
Smith,  8  Ind.  73. 
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It  is  not  within  the  clause  of  the  Constitution 
of  the  United  States  requiring  full  faith  and 
credit  to  be  given  in  each  State  to  the  judicial 
proceedings  of  another  State,  because  it  is  not 
in  any  sense  a  judicial  proceeding  within  the 
meaning  of  the  Constitution  or  the  Act  of  Con- 
gress of  1790. 

ThurberY.  Blaekbaume,  1 N.  H.  242;  Doughty 
V.  Doughty,  28  N.  J.  Eq.  585. 

The  power  of  attorney,  if  not  void  for  in- 
deflniteness,  is  of  an  attorney  in  fact,  and 
therefore  special  and  limited,  and  must  be 
strictly  pursued. 

Baldwin  v.  PreydendaU,  10  111.  App.  106. 

The  law  plainly  does  not  authorize  entry  of 
judgment  for  an  amount  not  appearing  to  be 
due. 

The  plain  and  reasonable  sense  of  the  word 
''due"  is  payable  immediately. 

Allen  V.  Patterson,  7  N.  Y.  476. 

No  practice  ever  existed  at  common  law,  be- 
fore the  enactment  of  this  Statute,  of  entering 
judgment  ux)on  a  note  or  other  obligation  be- 
fore it  was  by  its  terms  payable. 

3  Chitty,  Gen.  Pr.  669;  Allen  v.  SmiUie,  1 
Abb.  Pr.  364. 

That  Statute  did  fiot  intend  to  authorize  the 
prothonolary  to  enter  judgment  in  a  case  where- 
in no  judgment  could  have  previously  been 
entered  by  "the  agency  of  an  attorney,"  and 
by  •*  declaration  filed."  No  declaration  could 
have  been  founded  upon  the  promissory  note 
ill  the  present  case  before  it  was  due  and  pay- 
able, according  to  its  terms. 

Nicholl  V.  Bromley,  2  Brod.  &  B.  464. 

From  the  statements  of  judges  in  the  Penn- 


sylvania cases,  it  appears  that  prothonotaries 
are  generally  men  ignorant  of  law,  some  of 
them  totally  uneducated;  and  that  no  uniform 
routine  prevails  among  them,  but  each  one 
does  what  seems  best  in  his  own  eyes;  also 
that  a  summary  mode  of  rectifying  their  mis- 
takes exists  by  ex  parte  application  to  a  judge 
at  chambers. 

LeuDis  V.  Smith,  2  Serg.  &  R.n42;  Holden  v. 
Bull,  1  Penr.  &  W.  460. 

It  would  be  absurd  to  predicate  a  rule  of 
law  upon  the  doings  of  such  men,  contrary  to 
the  plain  meaning  of  the  statute  under  which 
they  profess  to  act,  or  to  hold  that  the  courts 
of  our  State  are  required  to  give  to  such  loose 
proceedings  the  cliaracter  of  a  judgment. 

Messrs,  £dward  Lyman  Short,  Samuel 
Blythe  Rogfers*  and  John  C*  Thomson, 
for  respondent: 

The  defendant,  being  domiciled  in  Pennsyl- 
vania at  the  time  the  judgment  was  entered 
there,  was  bound  personally  by  the  judgment, 
provided  it  was  rendered  in  accordance  with 
the  laws  of  that  State. 

See  Trebilcox  v.  McAlpine,  46  Hun,  469; 
Huntley  v.  Baker,  88  Hun,  578;  Lafayette  Ins. 
Go.  V.  French,  59  U.  S.  18  How.  404, 15  L.  ed. 
451;  Qil^s  v.  Queen  Ins.  Go.  63  N.  Y.  114; 
Hunt  V.  Hunt,  72  N.  Y.  238;  1  Wharton,  Ev. 
g  808;  Elsasser  v.  Haines,  52  N.  J.  L.  17; 
Douglas  v.  Forrest,  4  Biog.  686;  Beequet  v. 
MacGarihy,  2  Bam.  &  Ad.  951;  Bank  of  Aus- 
tralasia V.  Nias,  6  Q.  B.  717;  Bank  of  Austral- 
asia V.  Harding,  9  C.  B.  661 ;  VaJllee  v.  Dumer- 
gue,  4  Exch.  290;  Meeus  v.  TlieUusson,  8  Exch. 
638;   Copin  v.  Adamson,  L.  R.  9  Exch.  845; 


Strict  construction. 

A  warrant  of  attorney  to  confess  judgment 
8bould  be  strictly  construed.  Spencer  v.  Emerine, 
46  Ohio  St.  438. 

The  warrant  must  be  strictly  pursued.  Henshall 
V.  Matthew,  1  Dowl.  P.  C.  217;  Grubbs  v.  Blum, 
62  Tex.  428. 

The  rule  that  the  power  to  confess  a  judt^ment 
must  be  clearly  given  and  strictly  pursued  must 
not  be  applied  to  defeat  the  obvious  intentions  of 
the  party  granting  the  power.  Keith  v.  Kellogg, 
97  IlL  147;  Holmes  v.  Parker,  125  111.  478;  Holmes  v. 
Bemis,  14  West.  Rep.  883, 124  111.  468. 

Blanks  and  omissions. 

Blanks  in  a  warrant  to  confess  a  Judgment  will 
not  affect  its  validity  if  it  is  clear  and  explicit  as  to 
the  intention.    Links  v.  Mayer,  22  111.  App.  480. 

Blanks  for  "I"  **my"  and  "me"  In  a  power  of  at- 
torney to  confess  Judgment  do  not  make  it  void. 
Sweesey  v.  Kitchen,  80  Pa.  160. 

Where  the  name  of  the  party  against  whom  Judg- 
ment is  authorized  is  left  blank  in  a  note  signed  by 
several  persons  authorizing  an  attorney  to  confess 
Judgment, ,  Judgment  cannot  be  entered  against 
any  of  them:  the  remedy  being  harsh  and  stringent 
no  presumption  will  be  indulged  in  to  aid  the  con- 
tract.   Morris  v.  Bank  of  Commerce,  07  Tex.  003. 

The  omission  of  the  name  of  one  debtor  from  the 
power  of  attorney  which  he  executes  in  common 
with  another  is  not  a  ground  for  setting  aside  the 
Judgment  entered  on  the  warrant  against  both  of 
them.    Wood  v.  Bills,  10  Mo.  382. 

TTTio  authorized  to  make  the  confessityn,  and  where. 

A  warrant  of  attorney  in  a  lease  may  be  to  *'any 
attorney"  generally.  Poppers  v.  Meager,  33  III 
App.  10;  Mikeska  v.  Blum,  03  Tex.  44. 

A  warrant  to  a  certain  person  or  any  other  attor- 
13  L.  R.  A. 


ney  will  authorize  a  confession  by  him  and  another 
attorney.    Patton  v.  Stewart,  10  Ind.  283. 

The  prothonotary  may  be  authorissed  by  a  written 
order  to  enter  a  Judgment  by  confession.  McCal- 
mant  v.  Peters,  18  Serg.  &  R.  196;  Cook  v.  Gilbert,  8 
Serg.  &  R.  567. 

But  not  where  the  power  in  the  warrant  is  given 
only  to  the  creditor,  his  executor  or  administrator. 
Rabe  v.  Heslip,  4  Pa.  139. 

A  bond  authorizing  "any  attorney  of  any  court 
of  record  in  the  State  of  New  York  or  any  other 
State  to  confess  Judgment"  does  not  authorize 
Judgment  by  a  prothonotary  or  clerk  under  a 
special  law  of  a  State  In  which  the  debtor  does  not 
reside,  but  the  authority  must  be  strictly  pursued. 
Grover  &  B.  S.  Mach.  Co.  v.  RadcUffe,  6  Cent.  Rep. 
679,  66  Md.  511. 

A  warrant  by  two  residents  of  Pennsylvania  and 
one  of  New  Jersey  to  a  certain  person,  "attorney 
of  the  court  of  common  pleas  at  PhiJadelphia,  etc., 
or  of  any  court  there  or  elsewhere,  or  to  any  pro- 
thonotary of  any  of  the  said  courts,"  does  not  au- 
thorize a  confession  of  Judgment  in  New  York. 
Manufacturers  &  M.  Bank  .of  .Phila.  v.  St.  John,  5 
Hill,  497. 

Insanity  or  death  of  Darty. 

The  insanity  of  the  debtor  will  not  revoke  the 
power  of  attorney  to  confess  Judgment.  Spenoer 
V.  Reynolds,  0  Pa.  Co.  Ct.  249. 

Judgment  cannot  be  signed  on  such  a  warrant 
after  the  death  of  the  defendant.  Cowie  v.  Alla- 
way,  8  T.  R.  257;  Heath  v.  Brindley.  4  Nev.  &  M.  285. 

Nor  after  the  death  of  the  plaintiff.  Wild  v. 
Sands,  2  Strange,  718.    But  see  infra. 

A  warrant  to  two  or  more  persons  may  be  exe- 
cuted by  the  survivors  after  the  death  of  one.  Fen- 
dall  V.  May,  2  Maule  &  S.  76;  Todd  v.  Dodd,  1  Wils. 
812;  Putcher  v.  Smith,  2  W.  Bl.  1301;  Raw  v.  Alder- 
son,  1  Moore,  145;  Harper  v.  Jackson,  1  Harr.  is  W. 
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St.  Clair  v.  Cox,  106  U.  8.  350,  27  L.  ed.  222; 
Pennoyer  v.  Ntff,  96  U.  8.  714,  24  L.  ed.  665; 
Cassidy  v.  Leetcfi,  58  How.  Pr.  108;  Shepard 
V.  HW^A^  118  N.  Y.  582. 

The  iudgmeDt  sued  on  is,  under  the  laws  of 
PeDDsylvaDia,  in  every  respect  a  valid,  bind- 
ing, personal  judjarment. 

Braddee  v.  Brounfleld,  4  Watts,  474;  St,  Bar- 
tholomew's Church  V.  Wood,  61  Pa.  100;  Colvin 
V.  Blymyer,  121  Pa.  582;  Montague  v.  McDow- 
ell, 99  Pa.  266;  Hopkins  v.  Weit,  88  Pa.  109; 
Rutherford  v.  Boyer,  84  Pa.  847;  Hageman  v. 
Salisberry,  74  Pa.  280. 

Tbe  record  here  proved  is  sufficient  to  show 
the  rendition  of  a  judgment. 

Ijewis  v.  Smith,  2  Serg.  &  R*.  142, 155;  Crom- 
well V.  Bank  of  PitUburg,  2  Wall.  Jr.  569, 
581;  Com.y,  Conard,  1  Rawle,  2i9;  Heivetey, 
Bapp,  7  Serg.  &  R.  806. 

Such  words  as  '*  wherefore  judgment,"  taken 
in  connection  with  other  statements,  are  quite 
sufficient. 

Freem.  Judgm.  gg  47,  50;  Cromioell  v.  Bank 
of  Pittsburg,  supra;  Fish  v.  Emerson,  44  N. 
Y.  876;  Churc/i  v.  Crossman,  41  Iowa,  878;  Beg. 
V.  Teoveley,  8  Ad.  &  El.  806,  818;  Leathers  v. 
Cooley,  49  Me.  887,  843;  Washington,  A.  db  O. 
Steam  Packet  Co.  v.  Sickles,  65  U.  S.  24  How. 
888.  840,  16  L.  ed.  650. 

The  record  here  proved  is  not  a  mere  memo- 
randum of  the  clerk,  but  the  only  judgment  in 
the  case. 

Moreover,  the  prothonotary  certifies  that  this 
record  is  "a  copy  of  the  judgment."  These 
duly  certified  recitals  are  presumptive  evidence 
of  (he  truth  of  the  facts  certified  to. 


Hatcher  V.  Roc/teleau,  18  N.  Y.  86,  94;  Smith 
V.  Tiffany,  5  Thomp.  &  C.  552;  Whitaker  v. 
Bramson,  2  Paine,  209.  222. 

There  is  nothing  in  the  point  that  the 
judgment  was  entered  before  the  note  was 
due. 

It  appears  that  it  is  customary  and  accord- 
ing to  law  to  enter  such  a  judgment  at  once, 
for  the  sake  of  the  lien  given,  though  it  cannot 
be  enforced  by  execution,  etc.,  until  the  note 
becomes  due. 

Com.  V.  Conard,  1  Rawle,  249;  Montelius  v. 
Montelius,  1  Brightly,  79;  Helvete  v.  Rapp,  7 
Serg.  &  R.  305;  Cooper  v.  Shaver,  101  Pa.  547; 
Scudder  v.  CoryeU,  10  N.  J.  L.  403;  Sand  Blait 
F.  S.  Co.  V.  Parsons,  54  Conn.  818. 

Ru^er,  Ch.J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  upon  a  judgment,  and 
the  (question  involved  is  whether  the  record 
in  evidence  constituted  a  valid  judgment,  in 
another  State,  by  confession.  In  the  case  of 
such  a  judgment  it  is,  of  course,  unneceiBsary 
that  any  process  should  be  issued  or  served, 
declaration  filed,  or  i)er8onal  appearance  en- 
tered by  the  defendant;  as  these  proceedings 
are  totally  inconsistent  with  the  nature  of  a 
judgment  by  confession.  Tbe  appearance  by 
an  attorney,  under  a  written  power  from  the 
party,  authorizing  his  consent  to  a  judgment, 
IS  the  legal  equivalent  of  the  process  and  pro- 
ceedings usually  taken  in  an  action  in  intUum. 
In  all  such  cases  it  is  simply  a  question  as  to 
what  the  principal  has  authorized  to  be  done 
in  his  name,  and  does  not  involve  any  of  the 


214;  Johnson  v.  Jenkins,  1  Dowl.  P.  C.  867;  Build 
V.  Wlgrhtman,  1  Dowl.  P.  C.  546;  Hind  v.  Klnj^ston, 
6  Dowl.  P.  C.  626. 

Entry  tty  executors  or  administrators. 

A  warrant  to  a  certain  person  named  will  not  au- 
thorlzo  his  executors  to  enter  Judfpment,  althousrh 
it  recites  that  it  is  to  secure  payment  to  him  ''his 
heirs,  executors,  administrators  and  assiflrns.'^  Hen- 
shall  v.  Matthews,  1  Dowl.  P.  C.  217. 

Nor  although  the  defeasance  recites  that  the 
warrant  authorizes  **hl8  executors  and  administra- 
tors" to  enter  up  Judgment  Manville  v.  Manville, 
1  Dowl.  P.  C.  644;  Foster  v.  Clagrget,  6  Dowl.  P.  C. 
634. 

A  warrant  to  the  creditor  alone,  although  releas- 
ing error  to  him,  ''his  executors  and  administra- 
tors," will  not  authorize  them  .to  enter  judgment 
after  his  death.    Short  v.  Coglin,  1  Anstr.  225. 

Against  whom  judgment  may  he  entered. 

A  clause  in  a  promissory  note  authorizing  Judg- 
ment ''against  me"  will  authorize  it  against  the 
maker  only  and  not  against  indorsers.  Williams  v. 
Merchants  Nat.  Bank  of  Kansas  City,  67  Tex.  606. 

Judgment  may  be  confessed  against  both  lessees 
on  a  provision  in  a  lease  that  "the  party  of  the  sec- 
ond part"  authorizes  any  attorney  to  enter  *their" 
appearance  and  confess  Judgment.  Frank  v. 
Thomas,  35  111.  App.  647. 

In  whose  favor. 

An  indorsee  may  enter  Judgment  by  confession 
on  a  note  containing  a  power  of  attorney  in  favor 
of  the  "holder."  Richards  v.  Barlow,  1  New  Bng. 
Rep.  577, 140  Mass.  218. 

A  transferee  without  indorsement  may  enter 
Judgment  on  a  warrant  of  attorney  in  a  sealed  note 
giving  authority  to  confess  judgment  in  favor  of 
the  "holder."    Clements  v.  HuJl,  85  Ohio  St.  141. 
13  L.  R.  A. 


But  not  where  the  power  is  in  favor  of  the  ^4egal 
holder."    Cushman  v.  Welsh,  10  Ohio  St.  636. 

Nor  on  a  mere  power  to  oonfeas  Judgment  on  a 
note  payable  to  bearer  without  specifying  in  whose- 
favor  the  Judgment  may  be  confessed.  Spencer  v. 
Emerine,  46  Ohio  St.  4S8. 

Indorsing  a  judgment  note  to  a  third  person  mere- 
ly that  Judgment  may  be  entered  in  his  name  gives 
him  no  standing  in  a  court  of  equity  to  obtain  any 
affirmative  relief  based  on  such  judgrment.  Ghls- 
holm  V.  McDonald,  ao  111.  App.  176. 

A  power  of  attorney  authorizing  judgment  In 
favor  of  '*8aid-  [payee]  &  Bro."  while  the  note  is 
payable  to  one  person  only  will  authorize  judg- 
ment in  his  favor  and  the  words  "&  Bro."  may  be 
rejected  as  surplusage.  Holmes  v.  Bern  to,  14  Wesi. 
Rep.  883, 124  111.  458. 

A  lease  by  an  agent  "for  Patterson  Mills"  giving 
authority  to  confess  judgment  will  not  authorize  a 
confession  in  favor  of  the  executors  of  "Robert  E. 
Patterson,  deceased,  trading  as  R.  Patterson  St  Co.** 
Patterson  v.  Pyle,  Pa.  Feb.  25,  1889. 

When  entry  of  judgment  may  l)€  made, 

A  power  of  attorney  to  appear  before  any  oourt 
of  record  and  confess  judgment  may  be  exercised 
before  a  clerk  of  the  court  in  vacation.  Keith  r. 
Kellogg,  97  111.  147. 

Such  Judgments  cannot  be  entered  by  the  pro- 
thonotary, before  tbe  warrants  roach  his  office. 
Chambers  v.  Denie,  2  Pa.  421. 

Judgment  on  a  note  not  due  may  be  entered  on  a 
warrant  authorizing  confession  at  any  time  after 
date.  Sherman  v.  Baddcly,  11  Hi.  622;  Adam  v.  M- 
nold,  86111. 185;  McDonald  v.  Chishohn,  181  111.  273: 
AUdritt  V.  First  Nat.  Bank  of  Morrison,  22  IlL  App. 
24,192, 

Or  on  a  note  payable  on  a  future  day  oertain  au- 
thorizing  confession   "at   any  time   hereafter.*^' 
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questions  arising  in  an  action  in  tnmtujn  against 
resident  or  nonresident  defendants.  The  judg- 
ment sued  upon  purported  to  have  been  ren- 
dered ly  the  Court  of  Common  Pleas  of  the 
State  of  Pennsylvania  on  the  I4th  day  of  Jan- 
uary, 1878,  in  favor  of  the  plaintiff,  Lewis  M. 
Teel,  and  aeainst  the  defendant,  Abraham 
Yost,  for  $2,268,  d.  s.  6.,  or  as  upon  debt 
without  process.  It  was  entered  upon  an  in- 
strument, filed  in  the  records  of  the  court, 
reading  as  follows: 

*' South  Bethlehem,  January  12,  1878. 
"$2,268. 

"  One  year  after  date  I  promise  to  pay  Lewis 
M.  Yost  twenty-two  hundred  and  sixty-eight 
dollars,  without  defalcation,  for  value  received. 
And  I  do  hereby  authorize  any  attorney  of  any 
court  of  record  in  Pennsylvania  or  elsewhere 
to  confess  judgment  therefor,  and  release  of 
errors,  and  I  do  hereby  waive  all  stay  of  exe- 
cution from  and  after  the  maturity  of  the  above 
note.  Witness  my  hand  and  seal  the  dav  and 
date  above  written,  with  ten  per  cent  allowed 
for  collection  fees,  with  interest  from  date. 
''Abraham  Yost.  [l.  s.] 

"Witness  present:    Geo.  Ziegen  fuss. 

This  instrument  is  usually  called  a  "  judg- 
ment note," — an  obligation  quite  common  in 
the  State  of  Pennsylvania.  The  parties  to  the 
note  were  both  residents  of  that  State,  and  had 
been  so  for  a  long  time  previous  to  and  after 
the  rendition  of  the  judgment,  and  the  court  of 
common  pleas  was  a  court  of  general  jurisdic- 
tion in  that  State,  of  which  the  prothonotary 
was  clerk,  and  had  charge  of  its  records,  and 
authority  to  enter  judgments  by  confession. 


If  the  court  in  Pennsylvania  had  jurisdiction 
of  the  person  of  the  defendant  and  the  subject 
matter  of  the  action,  whatever  course  it  might 
afterwards  have  pursued  in  determining  the 
rights  of  the  parties,  they  cannot  be  heard  now 
to  re-litigate  the  questions  considered  in  that 
action.  As  to  such  matter,  upon  the  principle 
of  res  a^udicataf  the  judgment  is  binding  and 
conclusive  upon  the  parties.  If  this  was  a  valid 
judgment  under  the  laws  of  the  State  where  it 
was  rendered,  it  must,  under  the  Constitution 
of  the  United  States  and  the  laws  of  Congress, 
be  accorded  the  same  force  and  effect  in  this 
State  that  it  had  in  the  State  where  rendered. 
Section  1,  art.  4,  Const.  U.  S.;  Rev.  Stat.  U.  S. 
§  905. 

The  rule  laid  down  in  Skumway  v.  StUlman, 
6  Wend.  458,  was  **  that  the  judgment  of  a 
court  of  general  jurisdiction,  in  any  State  in 
the  Union,  is  equally  conclusive  upon  the  par- 
ties in  all  the  other  States  as  in  the  State  in 
which  it  was  rendered.  This,  however,  is  sub- 
ject to  two  qualifications:  first,  if  it  appears  by 
the  record  that  the  defendant  was  not  served 
with  process,  and  did  not  appear  in  person 
or  by  attorney,  such  judgment  is  void;  and, 
second,  if  it  appears  by  the  record  that  the  de- 
fendant appeared  by  attorney,  the  defendant 
may  disprove  the  authority  of  such  attorney  to 
appear  for  him."  This  case  has  been  quite 
uniformly  cited  and  approved  as  a  leading  case 
in  subsequent  cases  in  this  State.  Under  the 
authority  of  this  rule,  we  do  not  see  how  the 
defendant  could  have  been  seriously  prejudiced 
by  the  want  of  notice  of  the  proceedings  leading 
to  the  judgment,  as  it  was  competent  for  him 


Richards  v.  Barlow,  1  New  En^r.  Rep.  577, 140  Mass. 
218. 

A  warrant  to  confess  a  Judsrment  at  any  time 
"after  the  date"  of  a  note  which  is  on  demand  will 
not  authorize  Judfirment  on  the  same  day.  Water- 
man V.  Jones,  28  111.  64;  White  v.  Jones,  38  Xll.  1&9. 

But  it  is  otherwise  where  judgment  is  authorized 
"at  any  time  hereafter."    Thomas  v.  Mueller,  106 

ni.a6. 

Power  to  enter  judgment  on  notes  for  such  sum 
"as  may  appear  to  be  unpaid"  will  not  authorize  a 
judgment  until  the  notes  are  due.  Sloane  v.  An- 
derson, 57  Wis.  128;  Reid  v.  Southworth,  71  Wis.  288. 

Power  to  enter  judgment  on  such  warrants  be- 
fore the  maturity  of  the  note  must  be  given  in 
clear  and  precise  language.  Keid  v.  Southworth, 
supra. 

On  entry  of  appearance  one  day  earlier  than  is 
authorized  by  the  power  of  attorney  the  judgment 
will  be  void  for  lack  of  jurisdiction.  White  v. 
Jones,  supra. 

Contingencies;  unadjusted  equities  or  claims. 

A  warrant  to  confess  judgment  for  "any  rent 
which  may  be  due  by  the  terms  of  this  lease"  is  void 
under  a  statute  authorizinir  confession  for  a  debt 
justly  due  if  the  amount  of  the  rent  under  the  lease 
is  contingent.    Little  v.  Dyer  (III.)  June  16, 1891. 

The  equities  must  first  be  adjusted  before  judg- 
ment can  1)0  entered  on  an  instrument  making  the 
liability  depend  on  contingencies  and  equities  be- 
tween the  parties.    Dilley  v.  Van  Wie,  6  Wis.  209. 

Unless  ttie  amount  due  can  be  ascertained  from 
the  face  of  the  instrument,  the  prothonotary  can- 
not enter  judgment  on  it  under  the  Pennsylvania 
Act  of  1806.    CJonway  v.  Halstead,  73  Pa.  354. 

But  he  can  enter  judgment  on  a  contract  for  pay- 
ment in  annual  installments,  as  he  can  ascertain 
prima  facie  the  amount  from  the  face  of  the  instru- 
13  L.  R.  A. 


ment  itself  and  the  indorsements  thereon.    Whit- 
ney V.  Hopkins,  185  Pa.  246. 

For  what  amount;  variance;  misdescription. 

Entry  of  judgment  for  the  amount  of  a  note, 
where  the  complaint  claims  much  larger  damages, 
and  the  plea  of  confession  admits  that  the  larger 
amount  is  due,  is  not  valid.  Tucker  v.  Gill,  61  lU. 
236. 

Judgment  can  be  entered  only  for  the  sum  actu- 
ally due,  although  the  warrant  of  attorney  author- 
izes it  for  the  "JBum  appearing  to  be  due."  Dilley 
V.  Van  Wie,  6  Wis.  209:  Sloane  v.  Anderson,  67  Wis. 
123. 

A  judgment  is  not  entirely  void  because  entered 
on  a  warrant  of  attorney  for  an  excessive  amount. 
Davenport  v.  Wright,  51  Pa.  202. 

The  debtor  only  can  complain  that  the  amount 
of  a  judgment  entered  on- a  warrant  of  attorney  is 
excessive.  It  cannot  be  attacked  for  that  reason 
by  a  creditor.    Adam  v.  Arnold,  86  111.  185. 

A  judgment  confessed  under  a  warrant  of  attor- 
ney in  a  tax  collector's  bond  must  be  for  the  whole 
penal  sum,  and  one  for  less  will  be  stricken  off 
with  leave  to  enter  one  for  the  whole  amount. 
Ctom.  V.  Evans,  8  Pa.  Co.  Ct.  665. 

An  attorney's  fee  may  be  included  in  a  judgment 
entered  by  warrant  of  attorney  where  the  fee  is 
fixed  by  the  warrant,  but  the  attorney  has  no 
authority  to  fix  It.  Campbell  v.  Goddard,  5  West. 
Rep.  120. 117  111.  351. 

Power  to  confess  judgment  on  a  note  of  a  cer- 
tain date  will  not  sustain  a  judgment  on  a  note  of 
a  dltferent  date,  although  it  is  claimed  that  there 
was  a  mistake  in  writing  the  date.  Chase  v.  Dana, 
44  111.  262. 

A  mere  misdescription  of  the  "  foregoing  note," 
which  is  on  the  same  paper,  as  to  the  time  when 
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to  show  in  defense  of  tnis  action  tbat  the  power 
of  attorney  upon  which  the  judgment  pro- 
ceeded was  a  forgerj',  and  conferred  no  au- 
thority upon  anyone  to  appear  for  him  and 
confess  judgment  thereon;  but  no  such  proof 
was  given  or  offered  upon  the  trial.  The  pre- 
sumption, therefore,  is  that  the  note  was  the 
genuine  obligation  of  the  defendant,  and  gave 
actual  authority  to  the  prothonotary.  or  any 
other  attorney,  *to  consent  to  the  judgment  au- 
thorized by  it. 

Several  objections  are  raised  to  the  recovery 
in  this  action,  some  of  them  goin^  to  the  form 
of  the  judgment,  and  others  assailmg  the  juris- 
diction of  the  court  to  render  it;  but  we  are  of 
the  opinion  tbat  none  of  them  are  well  founded. 
It  was  found  by  the  trial  court,  as  a  question 
of  fact,  that  said  "judgment  was  dulv  rendered 
and  entered  according  to  the  laws  ot  Pennsyl- 
vania. It  is,  and  was  by  the  laws  of  Pennsyl- 
vania, a  valid,  binding  adjudication,  in  perso- 
nam, against  the  defendant  nerein,  and  entitled, 
by  the  laws  of  said  State,  to  have  the  same 
faiih  and  credit  given  to  it  as  if  it  had  been 
entered  upon  a  verdict  after  a  trial  in  which  the 
defendant  had  appeared."  A  finding  of  law 
to  the  same  effect  was  made  by  the  court,  and 
it  Is  upon  exceptions  to  these  two  findings  that 


the  questions  in  the  case  arise.  These  findings 
were  amply  supported  by  the  evidence,  and 
unless,  therefore,  it  appears  that  some  error  of 
law  was  committed  by  the  court  on  the  trial, 
the  judgment  must  be  sustained .  The  evidence 
leaves  no  room  for  doubt  but  tbat  this  was 
considered  in  form  and  substance  a  valid  judg- 
ment, in  personam,  in  the  State  where  it  was 
rendered,  and  constituted  a  "judgment/' 
within  the  meaning  of  the  Acts  of  Congress  re- 
quiring faith  and  credit  to  be  given  to  it  in 
other  States.  The  reasons  for  this  conclusion 
are  so  well  stated  in  the  opinions  of  the  suprenoe 
court  of  that  State  that  we  shall  content  our- 
selves with  reference  to  two  rew>rted  cases  only. 
It  was  said  in  the  case  of  Heltete  v.  Rapp'l 
Serg.  &  R.  306:  "  The  evident  and  sole  inten- 
tion of  the  Legislature  in  conferring  the  power 
of  entering  a  judgment  on  the  judgment  bond, 
without  the  intervention  of  an  attorney,  was  to 
exempt  the  obligor  from  the  payment  of  costs 
to  an  attorney.  This  Act  was  passed  on  the 
24th  of  February,  1806.  It  provided  that  the 
prothonotary  of  any  court  of  record,  on  the 
application  of  the  original  holder,  or  his  as- 
signee, of  a  bond,  note,  or  other  instrument,  on 
which  judgment  is  confessed,  or  containing  a 
warrant  of  attorney  to  confess  a  judgment. 


interest  runs,  1b  Immaterial.    Osgood  v.  Black- 
more,  50 111.261. 

A  misdescription  in  the  declaration  on  a  sealed 
note,  payable  at  a  particular  place,  describing  it  aa 
an  unsealed  note  payable  generally,  will  not  make 
the  Judgment  void.    Adam  v.  Arnold,  86  IlL  18S. 

Proof  necessary. 

After  a  year  and  a  day  a  Judgment  cannpt  be 
entered  on  a  warrant  of  attorney  without  leave  of 
the  court,  and  proof  that  the  maker  is  still  alive 
and  an  indebtedness  still  due.  Hinds  v.  Hopkins, 
28  111.  844;  Lushington  v.  Waller,  1  H.  Bl.  94;  Anony- 
mous, 6  Mod.  212;  Manufactuiers  &  M.  Bank  of 
Phila.  V.  St.  John,  5  Hill,  4«7. 

But  failure  of  such  proof  is  not  alone  sufficient  to 
moke  the  Judgment  void.  Rising  v.  Brainard,  86 
ni.  79;  Stuhl  V.  Shlpp,  44  111.  183. 

'the  record  must  show  proof  of  the  execution  of 
the  warrant  of  attorney.  Gambia  v.  How,  8  Blackf . 
133. 

Also  the  nature  of  the  liabUity.    Ibid. 

Failure  to  file  proof  of  the  execution  of  a  power 
of  attorney  on  the  entry  by  a  clerk  of  a  court  of 
record,  in  vacation,  of  a  Judgment  by  confession 
renders  the  Judgment  void  for  lack  of  Jurisdiction. 
Gardner  v.  Bunn,  7  L.  R.  A.  720, 132  111.  4(18;  Dur- 
ham V.  Brown,  24  111.  94:  Iglehart  v.  Chicago  Mut. 
&  F.  Ins.  Co.  85  111.  614. 

The  filing  of  an  affidavit  is  a  condition  precedent 
to  the  entry  of  judgment  on  an  instrument  author- 
izing the  prothonotary  to  enter  Judgment  for  any 
installment  or  installments  due,  *'a8  fixed  by  the 
affidavit"  of  the  party.  Koons  v.  Hendricks,  6 
Kulp.ltt5. 

The  written  authority  of  an  attorney  must  be  on 
file,  under  the  Texas  statute,  at  the  time  of  enter- 
ing Judgment  thereunder,  and  the  lack  is  not  cured 
by  subseq uently  putting  it  on  file.  Grubbe  v.  Blum, 
62-Tex.  428. 

This  rule  applies  although  the  note  containing 
the  warrant  is  lost.  Strasburger  v.  Heidenheimer, 
68  Tex.  5. 

Failure  to  file  with  the  confession  proof  of  execu- 
tion of  the  power  of  attorney  under  which  it  is 
made  is  ground  for  setting  aside  the  Judgment  and 
quashing  an  execution  Issued  thereon.  Stein  v. 
Good,  1  West.  Rep.  666, 115  HI.  03. 
18L.  K.A. 


A  Judgment  entered  on  a  warrant  without  the 
required  affidavit  may  be  allowed  to  stand  by  a 
nunc  pro  tunc  order  upon  filing  it^  but  an  execu- 
tion previously  issued  should  be  set  aside  if  neces- 
sary to  protect  intervening  liens.  Woods  v.  Woods, 
126  Pa.  886. 

The  affidavit.  If  made  by  anyone  but  the  plaintiff, 
must  show  the  knowledge  of  the  affiant.  McCabe 
V.  Sumner,  40  Wis.  886;  Sloane  v.  Anderson,  67  Wis. 
128. 

It  must  also  show  the  amount  due.  Sloane  v. 
Anderson,  supra. 

An  affidavit  that  the  affiant  is  acquainted  with 
the  hand- writing  of  the  debtor,  and  that  the  signa- 
ture to  the  warrant  of  attorney  Is  genuine.  Is  a 
sufficient  proof  of  its  execution.  Hall  v.  Jones, 
32  ni.  88. 

The  clerk  cannot  hear  evidence  and  determine 
the  proof  of  the  execution  of  the  warrant  Boundy 
V.  Hunt,  24  HI.  866. 

On  a  confession  of  Judgment  under  a  warrant  in 
open  court,  it  will  be  presumed  that  the  authority 
to  confess  it  was  Judicially  passed  upon.  Hall  v. 
Jones,  supra;  Iglehart  v.  Chicago  Mut,  &  F.  Ina 
Co.  85  111.  514:  Roundy  v.  Hunt,  24  HI.  508. 

So  as  to  the  proof  of  a  notioe  required  by  statute 
in  order  to  render  the  note  due.  Bush  v.  Hanson. 
70  111.  480;  Osgood  v.  Blackmore,  60  HI.  261. 

To  enter  Judgment  on  a  premium  note,  under  Pa. 
Act  July  26, 1842,  a  full  statement  and  affidavit  of 
premiums  due  and  account  with  the  assured  most 
be  filed.  Barker  v.  Beeber,  2  Cent.  Rep.  810, 112  Pa 
216. 

Consolidation. 

The  court  may  consolidate  several  powers  of 
attorney  and  enter  one  Judgment  thereon.  Igle- 
hart V.  Chicago  Mut.  &  F.  Ins.  Co.  36  UL  514. 

Setting  aside:  eorrectinO' 

The  court  has  a  discretion  as  to  setting  aside  Judg- 
ments entered  on  warrants  of  attorney.  Kneed- 
ler's  App.  92  Pa.  428;  Hall  v.  Jones.  82  IlL  38. 

A  new  Judgment  may  be  entered  where  the  fint 
one  is  invalid  for  failure  to  comply  with  the  tenns 
cf  the  Instrument  authorising  Its  entry.  Koons  r. 
Hendricks,  6  Kulp,  166.  B.  A.  R. 
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shall  enter  judgment  against  the  person  or 
persons  who  executed  the  same,  for  the  amount 
which,  from  the  face  of  the  instrument,  appears 
to  be  due,  without  the  agency  of  any  attorney, 
or  declaration  filed,  particularly  entering  on  his 
docket  the  date  and  time  of  the  writing,  which 
shall  have  the  same  force  and  effect  as  if  a  dec- 
laration had  been  filed,  and  judgment  had  been 
confessed  by  an  attorney,  or  ^ven  in  open  court 
in  term  time.  .  .  .  There  bemg  no  literal  form 
directed,  and  no  precedent  to  guide  the  pro- 
thonotary  in  the  exercise  of  this  new  duty,  each 
has  adopted  his  own  mode.  They  are  as  va- 
rious as  their  faces,  and  many  of  them  scarcely 
present  a  feature  to  inform  a  purchaser  or  des- 
ignate a  judgment.  But  here  is  a  substantial 
entry  of  a  judgment  bond,  containing  all  that 
is  necessary  to  give  information.  It  is  entered 
on  the  docket  in  the  form  of  an  action,  as  a 
judgment  bond;  the  names  of  the  parties:  the 
amount  due;  the  date  and  time  of  the  writing. 
It  states  the  entry  of  a  judgment  bond,  and  seal 
of  the  defendant.  The  judgment  bond  is  filed 
of  record,  entered  the  17tn  of  May,  1815. 
What  is  entered?  A  judgment  on  the  bond 
filed.  No  man  could  be  deceived  by  this  mode 
of  entry;  for,  however  inartificial  it  may  he, 
however  defective  in  the  technical  words  of  a 
judgment,  none  who  called  for  information 
would  be  led  into  error.  The  docket  en  try  gave 
full  information.  It  might  have  been  more 
formal,  but  still  it  is  the  entry  of  a  judgment 
entered  by  the  prothonotary,  who  was  author- 
ized to  make  the  entry." 

The  head-note  in  the  case  of  Com.  v.  Conard^ 
1  Kawle,  249,  reads  that  "a  prothonotary  com- 
plies substantially  with  the  directions  of  the 
Act  of  Assembly  of  the  24th  of  Februaiy, 
1806,  when,  in  entering  judgment  on  a  bond 
with  warrant  of  attorney,  upon  the  application 
of  the  party  he  enters  on  his  docket  the  names 
of  the  obligor  and  obligee  in  the  form  of  an 
action  as  parties,  the  date  of  the  bond  and  war- 
rant of  attorney,  the  penal  sum,  the  real  debt, 
the  time  of  entering  the  judgment,  and  the  date 
of  the  judgment  on  the  margin  of  the  record." 
These  clear  and  explicit  announcements  by  the 
highest  courts  of  the  State,  of  the  force  and  ef- 
fect given  to  such  judgments  m  that  State,  are 
entitled  to  the  highest  respect,  and  cannot.with- 
out  i^oring  the  requirements  of  comity  and 
propriety  prevailing  among  sister  States,  be  dis- 
regarded by  the  courts  of  other  States.  It  should 
in  any  event  be  for  the  gravest  reasons  alone, 
and  those  demanded  by  the  clearest  rules  of 
public  policy  and  justice,  that  the  courts  of  one 
State  should  deliberately  deny  to  the  decisions  of 
the  courts  of  another  State  the  authority  which 
they  possess  in  the  State  where  rendered.  So 
far  from  the  questions  in  this  case  being  of  that 
character,  we  are  of  the  opinion  that  judgments 
by  confession,  in  all  material  respects  similar 
to  the  one  under  consideration,  are  not  only 
valid  judgments  at  common  law,  but  have 
been  authorized  by  the  statute  law  of  most  of 
the  States  of  the  Union,  and  among  others,  by 
our  own. 

The  principal  claim  made  by  the  defendant 
on  the  argument  of  the  case  here  was  that  the 
note  did  not  authorize  a  confession  of  judg- 
ment upon  it  before  it  was  due;  but  it  was  also 
claimed  that  the  record  produced  did  not  con- 
stitute a  judgment,  inasmuch  as  it  did  not  ap- 
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pear  thereby  that  process  was  issued  and  served 
on  the  defendant,  or  declaration  filed,  or  per- 
sonal appearance  made  by  him,  or  proof  taken 
of  the  cause  of  action  by  the  court,  and  there- 
fore that  it  had  no  jurisdiction  to  render  a 
judgment.  We  have  already  stated  that  in 
judgments  by  confession  neither  process,  dec- 
laration, nor  personal  appearance  are  any- 
where required  in  order  to  authorize  the  ren- 
dition of  a  valid  personal  judgment  by  a  com- 
petent court.  The  appearance  of  the  agent  ap- 
pointed by  the  party  in  his  warrant  of  attorney 
upon  the  entry  of  the  judgment  constitutes,  to 
every  intent  and  purpose,  an  appearance  by 
the  party,  and  gives  the  court  jurisdiction  to 
render  a  judgment  to  the  effect  authorized 
against  his  pnncipal. 

We  are  also  of  the  opinion  that  the  entry  of 
judgment,  before  the  maturity  of  the  not«,'was 
sanctioned,  not  only  by  the  law  of  Pennsyl- 
vania, but  by  that  of  every  other  countiy 
where  judgments  by  confession  are  permitted. 
The  evidence  in  the  case  showed  that  it  was 
the  common  practice  in  Pennsylvania  to  enter 
judgment  on  such  notes  at  any  time  after  their 
date,  without  respect  to  the  time  when  they 
became  due;  but  the  prothonotary  was  not  au- 
thorized to  issue  execution  for  their  collection 
until,  by  the  terms  of  the  note,  it  became  due. 
The  cases  of  Com.  v.  Conard,  1  Rawle,  249; 
Montelius  v.  Montelius,  1  Brightly,  79,  and 
Uelvete  v.  Rapp,  7  Serg.  &  R.  805,— are  ex- 
amples of  judgment  on  such  notes;  and  in 
Cooper  v.  Shavery  101  Pa.  547,  an  application 
to  set  aside  the  entry  of  judgment  on  a  collat- 
eral obligation,  guaranteeiuj^  the  collection  of 
a  judgment  with  warrant  of  attorney,  was  de- 
nied, although  no  proof  was  ^ven  that  an  ef- 
fort had  been  made  by  the  plaintiff  or  that  he 
was  unable  to  collect  the  original  judgment. 
In  New  Jersey  where  the  practice  of  giving 
bonds  and  notes,  with  warrant  of  attorne}',  is 
similar  to  that  prevailing  in  Pennsylvania,  the 
court  held  that  it  was  not  error  to  enter  a  judg- 
ment by  confession  upon  a  note  before  it  be- 
came payable. 

In  this  case'^there  is  no  restriction  upon  the 
authority  of  the  nttorney  to  confess  judgment, 
and  the  waiver  of  a  stay  of  execution  after  the 
maturity  of  the  note  constitutes  an  implied  ad- 
mission on  the  part  of  the  defendant  that  judg. 
ment  could  l)e  entered  previoas  to  that  time. 
Under  the  former  practice  of  entering  judg- 
ments upon  a  warrant  of  attorney,  it  was  uni- 
formly held,  in  England  and  in  this  country, 
that  where  the  warrant  is  given  to  secure  the 
payment  of  money,  it  is  not  necessary  that  the 
plaintiff  should  delay  the  signing  of  judgment 
until  default  be  maae  in  the  payment,  unless 
there  is  some  restriction  as  to  the  time  of  entry 
in  the  warrant.  See  Graham,  Pr.  778,  and 
cases  cited.  We  are  therefore  of  the  opinion 
that  the  entry  of  the  judgment  before  the  ma- 
turity of  the  note  was  in  accordance  with  the 
settled  practice,  not  only  in  Pennsylvania,  but 
also  in  other  jurisdictions  where  judgments  by 
confession  have  been  authorized. 

There  are  also  some  authorities  in  this  State, 
holding,  substantially,  that  judgments,  similar 
to  the  one  in  question,  when  rendered  under 
the  authoritylof  the  law  of  the  State  in  which 
they  are  entered,  may  be  enforced  by  action  in 
this  State.  That  doctrine  was  impliedly  held 
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in  Trebilcox  v.  Me  Alpine,  46  Hun,  471,  bv  the 
General  Term  in  the  Third  Department  .where  a 
jud^ent  entered  upon  a  Pennsylvania  note, 
similar  to  that  under  consideration,  was  held 
to  be  a  valid  judgment  in  personam  in  this 
State  under  the  laws  of  Congress,  provided  it 
was  authorized  by  the  law  of  the  State  where  it 
was  rendered.  The  judgment  in  that  case  was 
reversed,  because  it  was  not  shown  that  the 
law  in  Pennsylvania  authorized  the  entry  of 
such  a  judgment. 

In  Huntley  v.  Baker,  33  Hun,  578,  it  was 
held  by  the  General  Term  of  the  Fifth  Depart- 
ment that,  by  reason  of  the  relations  between 
the  State  and  its  citizens,  which  affords  protec- 
tion to  him  and  his  property  and  imposes  du- 
ties on  him  as  such,  he  may  be  charged  by.  judg- 
ment in  personam  binding  on  him  everywhere 
as  the  result  of  legal  proceedings  instituted  and 
carried  on  in  conformity  to  the  statute  of  the 
State  furnishing  a  method  of  service  which  is 
not  personal,  and  which,  in  fact,  may  not  be- 
come actual  notice  to  him,  even  though  he  is 
absent  from  the  State  where  the  judgment  was 
entered.  In  that  case  the  law  authorized  the 
service  of  a  summons  at  the  usual  place  of 
abode  of  the  defendant,  in  case  of  his  absence 
from  the  State,  and  the  service  was  made  by 
leaving  it  there  in  the  presence  of  his  wife. 

In  Gibbs  v.  Queen  Ins,  Co,,  63  N.  Y.  114,  it 
was  held  that,  where  a  foreign  fire  insurance 
company  has  designated  an  agent,  in  compli- 
ance with  the  State  Insurance  Laws,  making 
the  appointment  of  an  attorney  or  agent  in 
this  State  upon  whom  process  in  suits  against 
the  company  may  be  served  a  prerequisite  to 
its  doing  business  in  the  State,  it  thereby  sub- 
mits itself  to  the  jurisdiction  of  the  state  courts 
having  authority  to  act;  and  by  service  of  a 
summons  on  an  a^ent  so  designated,  the  court 
acquires  jurisdiction,  and  may  render  a  judg- 
ment valid  and  capable  of  being  enforced  upon 
any  property  within  the  jurisdiction.  The 
court  in  that  case  refers  to  the  case  of  Douglas 
V.  Forrest,  4  Bing.  686,  where  the  decrees  sued 
upon  were  pronounced  in  Scotland  against  a 
native  thereof,  who  went  out  of  the  jurisdiction 
before  the  commencement  of  the  action,  and 
never  returned,  and  had  no  notice  of  the  pro- 
ceeding. The  decrees  ordered  him  to  pay  cer- 
tain sums  of  monev.  He  had  been  summoned 
by  posting,  according  to  the  law  of  Scotland. 
The  court  of  common  pleas  of  England  held 
these  decrees  to  be  consistent  with  the  princi- 
ples of  justice.  The  ruling,  however,  was 
confined  to  a  case  "where  the  party  owed  alle- 
giance to  the  sovereignty  which  gave  the  judg- 
ment, from  being  born  under  it,  and  from  his 
property  being  protected  by  it."  The  court 
also  cited  Becquet  v.  McCarthy,  2  Bam.  &  Ad. 
951,  where  it  was  held  that  a  ''judgment  in 
personam  obtained  in  a  British  colony  against 
an  absent  party  without  notice  to  him,  but  by 
the  service,  according  to  local  law,  upon  the 
king's  attorney -general  for  the  colony,  was  not 
so  contrary  to  natural  justice  as  to  be  "void;" 
and  in  Hobhouse  v.  Courtney,  85  Eng.  Ch.  119, 
it  was  held  that  where  a  nonresident  has  created 
an  attorney  in  fact,  to  deal  with  the  particular 
matter  afterwards  in  suit,  a  service  on  such  at- 
torney will  be  good  service  upon  the  principal. 
We  may  also  refer  to  the  case  of  Vallee  v.  Du- 
mergue,  4  Exch.  290,  where  the  defendant,  a 
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resident  of  England,  was  a  shareholder  in  a 
French  corporation  and  was  by  the  law  of 
France  required  to  elect  a  domicil  in  France 
where  the  directors  of  the  company  might  no- 
tify him  of  all  proceedings  of  the  company  or 
its  shareholders.  By  the  law  of  France, all  legal 
proceedings  affecting  any  party  having  his 
real  domicil  out  of  that  kingdom,  left  for  him 
at  such  elected  domicil,  were  as  valid  as  if  left 
at  his  real  domicil  in  France.  A  judgment  re- 
covered by  default  upon  process  served  at  such 
elected  domicil  was  held  to  be  a  valid  judgment 
in  personam,  Baron  Alderson,  saying:  ''It  is 
not  contrary  to  natural  justice  that  a  man  who 
has  agreed  to  receive  a  particular  mode  of  noti- 
fication of  legal  proceedings  should  be  bound 
by  a  judgnaent  in  which  that  particular  mode 
01  notification  has  been  followed,  even  though 
he  may  not  have  had  actual  notice  of  them." 

To  come,  however, more  particularly  to  judg 
ments  by  confession,  I  am  of  the  opinion  that 
the  one  under  consideration  conforms  to  all  of 
the  requirements  of  the  law  in  the  various 
countries  where  such  judirments  have  been  au- 
thorized. It  is  stated  in  Chitty's  General  Prac- 
tice (vol.  2,  p.  888,  1st  ed.),  in  speaking  of  the 
jurisdiction  of  the  court  of  king's  bench,  that 
''this  court  (as  well  as  common  pleas  and  ex- 
chequers) has  an  exclusive  summary  jurisdic- 
tion (as  well  of  an  equitable  as  of  a  legal  nat- 
ure) over  a  warrant  of  attorney  authorizing  a 
juiement  in  the  particular  court,  and  all  pro- 
ceedings thereon  to  entertain  a  motion  to  set 
the  same  aside  if  it  authorize  a  judgment  in 
that  particular  court;  and  it  has  been  usual  to 
frame  that  security  under  seal,  enabling  certain 
attorneys,  therein  named,  or  any  other  attorney 
of  a  particular  court,  to  appear  in  that  court  as 
attorney  for  the  party,  and  to  receive  a  declar- 
ation in  an  action,  usually  of  debt,  for  a  named 
sum  at  the  suit  of  the  creditor,  and  to  confess 
such  action,  or  suffer  judgment  by  nU  dieet  or 
otherwise,  to  be  entered  up  against  the  parly, 
and  also  authorizing  such  attorneys,  respect- 
ively, to  release  any  errors  in  the  proceeding. 
.  .  .  How  or  when  this  peculiar  security 
for  a  debt,  authorizing  a  creditor,  as  it  were, 
per  saltum,  to  sign  a  judgment  and  issue  an 
execution  without  even  issuing  a  writ,  was  first 
invented,  does  not  appear;  but  it  has  now  be- 
come one  of  the  most  usual  collateral  securities 
on  loans  of  money."  It  is  further  said,  with 
reference  to  the  form  of  the  warrant  of  attor- 
ney, that  "it  need  not  in  strictness  be  under 
seal,  though  usually  so,  in  order  to  authorize 
the  release  of  errors." 

But  it  will,  perhaps,  be  more  satisfactory  to 
show  that  a  practice  similar  to  that  prevailing 
in  Pennsylvania  obtained  in  our  own  State 
from  the  earliest  times  to  the  adoption  of  the 
Code  in  1848.  The  earliest  allusion  to  this> 
practice  occurs  in  chapter  15  of  the  Colonial 
Laws  of  1774,  under  the  title  "An  Act  for  the 
Better  Discovery  of  Judgments  in  the  Courts  of 
Record  in  this  Colony,"  wherein  it  is  provided 
that  the  clerks  of  courts  of  record  within  six 
days  after  every  term  of  court,  shall  enter  in 
an  alphabetical  docket  the  name  of  the  party 
against  whom  the  judgment  is  enteroi,  with  a 
particular  "of  all  judgments  by  confession,, 
non  sum  informatus  or  nU  didt^  etc.  By 
chapter  104  of  the  Laws  of  1801,  it  was  pro- 
vided "  that  no  judgment  shall  be  entered  upon 
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any  bond  or  contract  in  writing,  hereafter  to 
be  made,  upon  the  confession  of  any  attorney, 
by  virtue  of  any  authority  whatever  contained 
in  the  same  instrument  .  .  .  with  such 
bond  or  contract,  and  no  judgment  shall  be 
entered  upon  any  confession  taken  out  of  court 
before  any  judge,"  etc.  By  section  8,  chap. 
259,  Laws  1818,  it  was  provided  that  a  confes- 
sion of  iudCToient  by  bond  and  warrant  of  at- 
torney shoiiid  contain  a  particular  statement 
and  specification  of  the  nature  and  considera- 
tion of  the  debt  or  demand,  and  in  default 
thereof  the  judgment  should  be  adjudeed 
fraudulent  as  to  other  bona  fide  creditors.  Cer- 
tain other  provisions,  in  relation  to  warrants  of 
attorney,  not  material  to  be  particularly  no- 
ticed, are  found  in  chapter  48  of  the  Laws  of 
1818,  and  chapter  50  of  the  same  year,  and 
other  years  previous  to  1828.  By  section  10, 
art.  1,  title  4,  chap.  6,  Rev.  Stat.,  it  was  pro- 
vided "  that  judgments  may  be  entered  in  the 
supreme  court,  or  in  any  court  of  common 
pleas,  in  vacation  or  in  term,  upon  a  plea  of 
confession  signed  by  an  attorney  of  such  court, 
although  there  be  no  writ  then  pending  be- 
tween the  parties,  if  the  following  provisions 
be  complied  with,  and  not  otherwise:  fir^t,  the 
authority  of  confessing  such  judgment  shall  be 
in  some  proper  instrument,  distinct  from  that 
containing  the  bond,  contract,  or  other  evidence 
of  the  demand  for  which  such  judgment  is 
confessed;  second,  such  authority  shall  be  pro- 
duced to  the  officer  signing  such  judgment, 
and  shall  be  filed  with  the  clerk  of  the  court  in 
which  the  judgment  shall  be  entered,  at  the 
time  of  filing  and  entering  such  judgment."  It 
was  also  provided  by  section  4,  title  8,  of  the 
same  chapter,  that  in  cases  of  an  action  upon 
a  written  mstrument  for  the  payment  of  money, 
where  the  defendant  had  suuered  default,  or 
upon  confession,  that  a  reference  might  be  had 
to  the  clerk  to  assess  damans,  and  in  assessing 
such  damages  the  production  to  the  clerk  of 
the  instrument  set  forth  in  the  declaration  shall 
be  sufficient  evidence  of  the  same,  without  any 
other  proof. 

The  practice  under  the  statutes  is  described 
by  Graham,  in  his  work  on  Practice,  as  fol- 
lows: "  A  warrant  of  attorney  is  a  written  au- 
thority to  the  attorney  to  whom  it  is  directed, 
or,  as  is  more  generally  the  case,  to  any  attor- 
ney of  the  supreme  court,  or  any  other  court 
of  record,  to  appear  for  the  party  executing  it, 
and  receive  a  aeclaration  for  him  in  an  action 
at  the  suit  of  a  pei*son  therein  mentioned,  and 
thereupon  to  confess  the  same,  or  to  suffer 
judgment  to  pass  by  default ;  it  also,  in  gen- 
eral, contains  a  release  of  errors.  It  must  be 
subscribed  by  the  defendant,  and  must  be  in 
some  proper  instrument  (usually  by  deed  in 
the  presence  of  a  subscribing  witness,  although 
this  is  not  necessary)  distinct  from  that  con- 
taining the  bond,  contract,  or  other  evidence 
of  the  demand  for  which  the  judgment  is  con- 
feissed;  and  it  must  be  produced  to  the  officer 
signing  the  judgment,  and  filed  with  the  clerk 
oi  the  court  in  which  the  judgment  is  entered, 
at  the  time  of  the  filing  and  docketing  of  such 
judgment.  .  .  .  Within  a  year  and  a  day 
from  the  date  of  the  warrant  of  attorney,  judg- 
ment may  be  entered  up  as  of  course,  without 
the  leave  of  court."  Graham,  Pr.  chap.  4,  p. 
467  et  9eq,  I  have  been  unable  to  find  any  rule 
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or  precedent  in  this  country  or  England  re- 
quiring a  power  of  attorney  to  confess  judg- 
ment to  be  acknowledged,  or  even  to  be  at- 
tested by  a  subscribing  witness.  The  Code  of 
Procedure  effected  a  change  in  the  mode  of 
procedure,  and  reinstated  the  practice  of  com- 
bining in  one  instrument  the  authority  for  a 
judgment  and  the  proof  of  debt,  and  described 
the  process  as  judgment  by  confession.  By 
that  Code  a  party  could  confess  judgment 
either  for  money  due,  or  to  become  due,  or  to 
secure  a  person  for  contingent  liability  on  be- 
half of  the  defendant.  To  do  this  the  defend- 
ant was  required  only  to  make  a  statement  in 
writing,  signed  and  verified  by  him,  naming 
the  amount  for  which  judgment  might  be  en- 
tered, and  authorizing  its  entry,  and  stating, 
concisely,  the  facts  out  of  which  the  liability 
arose.  Upon  filing  this  statement  with  the 
clerk  of  the  court,  he  was  required  to  enter  the 
judgment  for  the  amount  confessed,  with  $5 
costs  and  disbursements,  and  the  statement  and 
affidavit,  with  judgment  indorsed  thereon,  be- 
came the  judgment  roll.  It  is  thus  apparent 
that,  under  the  practice  now  existing  in  this 
State,  judgments  are  daily  entered  in  our  courts 
without  process,  declaration,  or  appearance, 
and  without  the  intervention  of  the  court,  or 
even  an  attorney,  and  without  proof  of  any 
authority  from  the  defendant  except  that  in- 
ferred from  his  signature  to  the  statement. 

This  brief  historical  statement  of  the  condi- 
tion of  the  law  on  the  subject  in  this  State  will 
have  failed  in  its  purpose  if  it  does  not  show 
that  heretofore  the  filing  in  court  of  a  warrant 
of  attorney,  authorizing  the  confession  of  a 
particular  judgment,  gave  the  court  jurisdic- 
tion, over  the  person  of  the  party  executing  it, 
to  adjudicate  according  to  its  regular  practice 
upon  the  subject  embraced  in  the  warrant. 
When  the  warrant  is  for  the  confession  of 
judgment  for  a  specific  sum,  it  is.  of  course, 
unnecessary  to  prove  the  nature,  existence,  or 
amount  of  the  debt  upon  the  assessment  of 
damages,  as  the  express  authority  of  the  war- 
rant supplies  the  place  of  such  proof.  And,  as 
it  is  held  in  Pennsylvania  on  a  warrant  au- 
thorizing any  attorney  to  confess  judgment, 
the  prothonotary  may  properlv  be  considered 
such  attorney.  There  woulaseem  to  be  no 
valid  reason  wh^  this  should  not  be  so,  as  the 
warrant  authorizes  the  plaintiff  to  select  any 
attorney  he  may  desire,  and  the  exercise  of  that 
authority  is,  at  the  most,  a  mere  matter  of 
form.  Judgment  is  entered  there,  as  here,  on 
the  request  of  the  plaintiff,  by  the  clerk,  with- 
out the  intervention  of  the  judge  in  term  time 
or  vacation,  and,  in  case  the  debt  is  not  then 
due,  execution  is  stayed  until  it  matures.  The 
only  material  difference  existing  betweeen  the 
present  practice  in  this  State  and  in  Pennsyl- 
vania, in  relation  to  judgments  by  confession, 
is  that  here  a  defendant  is  required  to  verify 
his  statement  as  to  the  nature  and  circum- 
stances of  the  indebtedness.  This  require- 
ment has  no  relation,  however,  to  the  junsdic- 
tion  of  the  court  or  the  authority  of  the  clerk 
to  enter  judgment,  as  its  only  purpose  has 
frequently  been  declared  to  protect  creditors 
from  judgments  fraudulently  confessed  by  an 
insolvent  debtor.  Sheldon  v.  Striker,  84  Barb. 
121;  Chappel  v.  Chappel,  12  N.  Y.  219;  Zhiyi- 
ham  V.  Waterman,  17  N.  Y.  9.     In  the  latter 
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case,  Jvdgt  Selden  says:  "  The  object  of  the 
Statute  being  to  protect  the  creditors  of  the 
party  confessing  the  judgment  against  fraud, 
its  inolation  forms  a  proper  subject  of  equita- 
ble jurisdiction."  In  the  case  of  Sheldon  v. 
Stryker,  supra,  Judge  Emott  says,  in  view  of 
the  principles  declared  in  the  cases  of  Chappel 
and  Dunham,  above  cited,  that  such  judgment 
is  not  "  an  absolute  nullity  if  it  is  valid  as  to 
any  person.  It  is  valid  as  to  the  defendant  in 
the  judgment,  for  he  cannot  even  move  to  set 
it  aside,  and  such  judgments  are  alwavs 
amended  as  to  him."  It  was  therefore  held 
that  a  judgment  entered  by  confession, although 
it  be  not  confessed  in  conformity  with  the  pro- 
visions of  the  Code,  is  not  absolutely  void,  but 


is  voidable,  at  the  instance  of  certain  creditors, 
only.  In  view  of  these  decisions,  it  would  be 
idle  to  contend  that  a  defendant  can  impeach 
a  judgment  entered  upon  a  warrant  of  attor- 
ney signed  by  him,  and  in  conformity  thereto. 
whether  his  statement  be  verified  or  acknowl- 
edged or  not.  It  is  not  easy  to  point  out  any 
difference  in  principle  between  the  practios 
now  prevailing  in  this  State  and  that  pursued 
in  Pennsylvania.  Given  a  valid  warrant  of 
attorney  in  either  State,  the  rest  is  matter  of 
form,  to  be  regulated  by  the  laws  of  the  re- 
spective States  where  the  cause  of  action 
arises. 

Hie  judgment  should  iJierefare  he  affirmed. 

All  concur,  except  Fincht  J.,  absent. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


STATE  OP  CONNECTICUT 

t?. 

Edgar  M.  GEER,  Appt. 

( Conn ) 

!•  Woodcock,  ruffled  grouse,  or  quail 
need  not  have  been  killed  for  the  pur- 
pose of  convesrlng  them  out  of  the  State 

In  order  to  make  it  an  offense  under  G«n.  Stat., 
1 2646,  to  have  such  birds  in  possession  with  intent 
to  procure  their  transportation  out  of  the  State. 

8.  A  state  statute  prohibltinjg^  srame 
birds  to  be  killed  for  the  purpose  of  convey- 
ing them  out  of  the  State  Is  not  an  unlawful  inter- 
ference with  interstate  commerce. 

(October  26. 1891.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  New  Lon- 
don County,  convicting  him  of  a  violation  of 
the  Game  Laws.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  R.  Wheeler  and  H.  A.  Hull  for 
appellant. 

lir.  Solomon  Lucas*  for  ihe  State: 

This  is  not  one  of  that  class  of  cases  where 
the  law  of  the  State  attempts  to  prohibit  the 
transportation  of  articles  beyond  its  limits  in 
which  the  right  of  property  thereto  is  absolute 
in  the  shipper.  The  assertion  of  the  appellant 
that  the  birds  had  become  an  article  of  com- 
merce is  based  upon  a  misapprehension  and  as- 
sumes the  point  m  controversy. 

American  Exp.  Co.  v.  People,  9  L.   R.  A. 


NOTB.— Game  Laws  as    affecting  interstate  com- 
merce. 

The  apparently  conflicting  decisions  of  the  differ- 
ent States  on  this  subject  may  be  mostly  reconciled 
by  considering  the  difference  m  the  language  of 
the  statutes. 

A  statute  making  It  an  offense,  under  a  penalty, 
to  have  game  that  has  been  killed  in  possession 
within  a  certain  period  of  the  year,  without  refer- 
ence to  the  time  or  place  of  killing,  is  not,  as  to 
game  killed  in  another  State,  in  violation  of  the  Ck>n- 
stitution  of  the  United  States  as  an  interference 
with  interstate  commerce.  Phelps  v.  Raoey,  00  N. 
Y.  10;  State  v.  Randolph,  1  Mo.  App.  15;  Magner  v. 
People,  97  III.  320;  New  York  Game  Prot,  Asso.  v. 
Durham,  19  Jones  &  S.  800. 

And  it  makes  no  difference  that  the  game  was 
lawfully  killed  and  purchased  before  the  dose  sea- 
son began,  if  sold  afterwards.  Magner  v.  People, 
and  New  York  Gkune  Prot.  Asso.  v.  Durham,  ffU2>ra. 

So  in  Bngland  it  has  been  held  that  birds  killed  in 
Holland  and  received  by  a  poulterer  in  England  are 
within  the  Act  of  39  and  40  Vict.,  chap.  29, 6  2,  which 
prohibits  any  person  during  a  certain  portion  of 
the  year  from  having  such  birds  in  his  possession 
that  have  been  recently  kUled.  Whitehead  v. 
Smithers,  L.  R.  2  C.  P.  Div.  668. 

A  statute  making  it  unhiwful  to  transport  game 
killed  within  the  limits  of  the  State  knowing  it  to 
have  been  sold,  or  to  carry  it  to  any  place  where  it 
is  to  be  sold,  or  to  any  place  outside  of  the  State, 
was  held  valid  in  a  case  where  the  transportation 
complained  of  was  between  places  in  the  same  State 
without  any  intimation  from  the  court  that  it 
would  not  also  be  valid  as  to  transportation  to 
places  without  the  State.  The  court  declared  that 
13  L.  R,  A. 


I  the  Legislature  could  permit  persons  to  kill  game 
on  such  terms  and  conditions  as  it  might  dictate, 
and  that  the  person  killing  it  had  only  such  prop- 
erty interest  in  the  game  as  the  Legrislature  may 
confer.  American  Exp.  Co.  v.  People,  9  L.  R.  A. 
188, 188  111.  Ott. 

But  an  important  modification  of  the  above  de- 
cisions, if,  indeed,  it  can  be  reconciled  with  the 
last  one,  is  made  by  the  decision  that  the  interstate 
transportation  of  carcasses  of  animals  which  bad 
been  killed  in  violation  of  the  Game  Laws  of  a 
State  after  it  has  begrun  cannot  be  interrupted  by 
a  seizure  thereof  for  violation  of  such  laws.  Ben- 
nett V.  American  Exp.  Co.  (Me.)  antc^  23. 

In  several  States  the  Statutes  are  construed  to  be 
Intended  merely  to  protect  the  game  of  their  own 
State  respectively,  and  not  to  prohibit  the  posses- 
sion of  game  killed  in  other  States.  Thus  the  pos- 
session or  offer  for  sale  of  ^*  any  of  said  birds*'  pro- 
hibited by  Mase.  Stat.  187B,  chap.  209,  S  U  which  is 
prohibited  by  a  chiuse  following  the  prohibition  of 
taking  or  killing  woodcock,  etc,  in  the  Common- 
wealth, applies  only  to  birds  taken  or  killed  within 
the  State.    Com.  v.  Hall,  128  Mass.  410. 

The  possession  of  game  killed  in  another  State  is 
not  an  offense  under  the  Michigan  Act  of  1881. 
which  makes  it  an  offense  to  have  game  in  posses- 
sion for  the  purpose  of  sale  during  a  certain  period 
of  the  year,  since  the  purpose  of  the  Act  as  shown 
by  the  title  is  the  protection  of  game  within  the 
State.    People  v.  O'Neil,  71  Mioh.  82& 

So  the  Pennsylvania  Act  of  June  8, 1878,  enacting 
that  *'  no  person  shall  kill  or  expose  for  sale  or  have 
in  his  or  her  possession,**  etc^after  the  same  has 
been  killed  within  certain  dates,  is  construed  not 
to  apply  to  the  possession  of  game  killed  in  another 
State.    Com.  V.  WUkinson,  189  Pa.  298.      a  A.  B. 
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188, 138  111.  640;    Magner  v.  PeopU,  07  Dl. 
320. 

Seymonr,  J,^  delivered  the  opinion  of 
the  court : 

The  General  Statutes  (g  2580)  provide  that 
^^  every  person  who  shall  buy,  sell,  expose 
for  Sale,  or  have  in  his  possession  for  any 
purpose,  or  who  shall  hunt,  pursue,  kill, 
destroy,  or  attempt  to  kill,  any  woodcock, 
quail,   ruffled  grouse,  called  'partridge,'  or 

fray  squirrel,  between  the  first  day  of 
anuary  and  the  first  day  of  October,  the  kill- 
ing or  having  possession  of  each  bird  or 
squirrel  to  be  deemed  a  separate  offense,  .  .  . 
shall  be  fined  not  more  than  twenty -five  dol- 
lars," etc.  Section  2546  provides  that  "no 
person  shall  at  any  time  kill  any  woodcock, 
ruffled  grouse,  or  quail  for  the  purpose  of  con- 
veying the  same  beyond  the  limits  of  the 
State  ;  or  shall  transport,  or  have  in  possession 
with  intent  to  procure  the  transportation, 
beyond  said  limits,  any  of  such  birds  killed 
within  this  State.  The  reception  by  any 
person  within  this  State  of  any  such  bird  or 
birds  for  shipment  to  a  point  without  the 
State  shall  be  prima  facie  evidence  that  said 
bird  or  birds  were  killed  within  the  State  for 
the  purpose  of  conveying  the  same  beyond  its 
limits."  The  defendant  is  prosecuted  for 
unlawfully  receiving  and  having  in  his  pos- 
session, on  the  10th  day  of  October,  A.  D. 
1S80,  with  force  and  arms,  and  with  the  un- 
lawful intent  to  procure  the  transportation 
beyond  the  limits  of  this  State,  certain  wood- 
cock, ruffled  grouse,  and  quail,  killed  with- 
in this  State  after  the  1st  day  of  October, 
A.  D.  1880,  against  the  peace,  and  contrary 
to  the  form  of  the  Statute.  He  demurred  to 
the  complaint  because  (1)  the  allegations  con- 
tained therein  do  not  constitute  any  ofl^fipse 
in  law ;  (2)  because  in  the  complaint  it  is 
not  alleged  that  said  birds  were  killed  for 
the  purpose  of  conveying  the  same  beyond 
the  limits  of  the  State. 

It  will  be  seen  from  the  section  of  the 
Statute  above  quoted  that  it  is  unlawful  to 
kill  or  have  in  possession  for  any  purpose, 
-woodcock,  quail,  or  ruffled  grouse,  between 
the  first  days  of  January  and  October,  and 
that  it  is  unlawful  to  kill  them  at  any  time 
for  the  purpose  of  conveying  them  out  of  the 
State.  Is  It  also  unlawful  to  have  them  in 
possession  with  intent  to  procure  their  trans- 
portation beyond  the  limits  of  the  State,  if 
killed  between  the  1st  day  of  October  and 
the  1st  day  of  January,  regardless  of  the 
question    whether  they   were  killed  for  the 

fiurpose  of  conveying  them  out  of  the  State? 
n  other  words,  if  they  were  lawfully 
killed, — i,  e.,  between  October  1  and  Jan- 
uary 1,  and  without  any  intention  of  convey- 
ing them  out  of  the  State, — can  they  be  law- 
fully held  with  the  intent  to  procure  their 
transportation  beyond  the  limits  of  the  State? 
In  1882  an  Act  was  passed  as  follows : 
"Section  1.  No  person  shall  at  any  time  kill 
any  woodcock,  ruffled  grouse,  or  quail  for 
the  purpose  of  conveying  the  same  beyond  the 
limits  of  this  State.  Sec.  2.  No  person,  cor- 
poration, or  company  shall  transport  or  con- 
vey beyond  the  limits  of  this  State  any  wood- 
cock, ruffled  grouse,  or  quail,  killed  within 
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this  State,  or  sell  or  have  in  his  or  their 
possession  any  of  such  birds  with  the  inten- 
tion to  procure  the  same  to  be  conveyed  or 
transported  beyond  the  limits  of  this  State. 
Sec.  3.  The  reception  bj  any  person,  com- 
pany, or  corporation  within  the  limits  of  this 
State  of  any  quail,  woodcock,  or  ruffled  grouse 
for  shipment  to  a  point  without  the  State 
shall  be  prima  facie  evidence  that  the  said 
bird  or  birds  were  killed  within  the  State  for 
the  purpose  of  carrying  the  same  beyond  the 
limits  of  this  State.  Sec.  4.  Any  person  vio- 
lating any  of  the  provisions  of  the  preceding 
sections  shall  be  fined  not  less  than  seven  nor 
more  than  fifty  dollars  and  costs  of  prosecu- 
tion."   Pub.  Acts  1882,  chap.  102. 

It  is  evident  that  under  the  Act  as  origin- 
ally passed  the  complaint  would  have  been 
food  and  sufficient.  It  is  claimed  by  the 
efendant  that  under  the  Act  as  revised  no 
offense  is  committed  unless  the  birds,  by  him 
held  for  transportation,  were  killed  for  the 
purpose  of  being  conveyed  beyond  the  limits 
of  the  State.  He  says  that  the  word  "such" 
in  the  provision  of  section  2546  against  trans- 
porting, or  having  in  possession  with  intent 
to  procure  the  transportation,  beyond  said 
limits,  any  of  such  birds,  killed  within  the 
State,  means  woodcock,  ruffled  grouse,  or 
quail,  killed  for  the  purpose  of  conveying  the 
same  beyond  the  limits  of  the  State.  As 
already  suggested,  that  construction  involves 
a  change  in  the  law  from  the  original  Act, 
which  expressly  forbade  an^  person  to  have 
in  his  possession,  with  the  intention  to  pro- 
cure the  same  to  be  transported  beyond  the 
limits  of  the  State,  any  woodcock,  ruffled 
grouse,  or  quail  killed  within  the  State.  It 
seems  to  us  evident,  also,  upon  the  face  of 
the  Statute  as  revised,  that  the  word  "such" 
was  used  only  to  obviate  the  necessity  of 
repeating  the  words  "woodcock,  ruffled 
grouse,  or  quail,"  and  that  to  carry  its  force 
and  operation  further,  so  as  to  include  the 
purpose  for  which  they  were  killed,  would 
not  only  be  unnatural,  but  dangjerous  as  a 
precedent  for  construction,  in  view  of  the 
terms  of  the  old  Statute.  We  cannot  believe 
that  careful  revisers  would  have  undertaken 
to  change  the  law  without  some  more  definite 
indication  of  such  purpose.  Then,  again, 
when  the  words  "  such  birds"  are  used  in  the 
very  next  line  of  the  section,  it  is  evident 
that  they  are  used  to  take  the  place  only  of 
the  words  "woodcock,  ruffled  grouse,  or 
quail, "  as  if  it  read :  "  The  reception  by  any 
person  within  the  State  of  an}r  woodcock, 
ruffled  ffrouse,  or  quail,  for  shipment  to  a 
point  without  this  State,  shall  be  prima  facie 
evidence  that  said  bird  or  birds  were  killed 
within  this  State  for  the  purpose  of  convey- 
ing the  same  beyond  its  limits ;"  otherwise 
we  should  have  the  absurd  provision  that  the 
reception  by  any  person  within  the  State,  for 
shipment  to  any  point  without  the  State,  of 
any  woodcock,  ruffled  grouse,  or  quail  killed 
for  the  purpose  of  conveying  the  same  be- 
yond the  limits  of  the  State,  shall  be  prima 
facie  evidence  thai  said  birds  were  killed 
within  the  State  for  the  purpose  of  conveying 
the  same  beyond  its  limits, —that  is,  the  fact 
that  they  were  killed  for  transportation  shall 
be  prima  facie  evidence  that  they  were  killed 


806 


Connecticut  Scprbmb  Court  of  Ebboss. 


Afr., 


for  transportation.  The  word  "such"  in  both 
sentences  refers  to  the  same  antecedent.  It 
is  plain  enough  that  the  revisers  intended  not 
to  chan|^e,  but  to  condense,  the  sections  of 
the  original  Statute,  and  the  language  should 
be  construed  in  the  light  of  such  intention. 
We  conclude,  therefore,  that  the  complaint 
is  sufficient. 

We  see  nothing  in  the  decision  of  Com  v. 
Hall,  128  Mass.  411,  to  which  the  defendant 
refers  us,  inconsistent  witli  our  conclusion 
The  object  of  the  Act  therein  involved  was 
to  protect  the  game  in  that  Commonwealth, 
and  not  in  another ;  and  a  construction  con- 
fining its  force  to  birds  killed  therein  was 
to  be  expected,  in  the  absence  of  controlling 
words  to  the  contrary.  All  the  reasoning  in 
that  case  may  certainly  be  held  sound  without 
impugning  the  reasoning  upon  >;fhich  we 
arrive  at  our  conclusion  in  this. 

But  in  this  view  of  the  matter  another 
question  arises.  The  defendant  further  de- 
murred to  the  complaint  "■  (3)  because  section 
2546  of  the  (xeneral  Statutes  is  unconstitu- 
tional and  void  so  far  as  it  may  be  construed 
to  forbid  the  transporting  from  the  State,  or 
having  possession  of  such  birds  with  intent 
to  procure  such  transportation,  to  another 
State,  birds  described  therein,  which  birds 
have  been  sold  to  parties  in  such  other  State, 
and  have  begun  to  move  as  an  article  of  inter- 
state commerce  ;  and  (4)  because  it  is  made  to 
appear  in  said  complaint  that  the  defendant 
is  guilty  under  said  section  if  such  birds 
were  bought  by  the  defendant  in  the  markets 
of  this  State  as  merchandise  and  commerce, 
and  had  begun  to  move  as  an  article  of  com- 
merce. "  In  short,  the  defendant  insists  that 
the  Statute,  as  construed  by  us,  is  unconsti- 
tutional as  restricting  interstate  commerce, 
and  refers  to  Bobbins  v.  Shelbp  County  Taxing 
Dist.  120  U.  S.  489,  30  L.  ed.  694 ;  T/u  Daniel 
BaU  V.  United  States,  77  U.  S.  10  Wall. 
5^6,  19  L.  ed.  1002 ;  Hannibal  &  St.  J.  E.  Co. 
V.  Husen,  95  U.  8.  465,  24  L.  ed.  527 ;  State 
V.  Saunders,  19  Kan.  127  ;  Territory  v.  Ekans, 
(Idaho)  7  L.  R.  A.  288 ;  Territory  v.  Nelson 
(Idaho)  23  Pac.  Rep.  116 ;  State  v.  Indiana  <k 
0.  0.  G.  dk  Min.  Co.  120  Ind.  575,  6  L.  R. 
A.  579,  2  Inters.  Com.  Rep.  758;  American 
Exp.  Co.  V.  People,  138  111.  649,  9  L.  R.  A. 
188. 

In  State  v.  Saunders,  19  Kan.  127,  the 
court  says  it  seems  to  be  finally  settled,  among 
other  things,  that  no  State  can  pass  a  law 
which  will  directly  interfere  wim  the  free 
transportation  from  one  State  to  another,  or 
through  a  State,  of  anything  which  is  or  may 
be  subject  to  interstate  commerce ;  that  a  law 
which  prohibits  the  catching  and  killing  of 
prairie  chickens  may  be  valid,  although  it 
mav  indirectly  prevent  the  transportation  of 
such  chickens  from  the  State  to  any  other 
State ;  but  a  law  which  allows  prairie  chick- 
ens to  be  caught  and  killed,  and  thereby  to 
become  the  subject  of  traffic  and  commerce, 
and  at  the  same  time  directly  prohibits  their 
transportation  from  the  State,  is  unconsti- 
tutional and  void.  Without  stopping  to 
consider  the  construction  which  was  given 
to  the  constitutional  provision  under  discus- 
sion by  the  earlier  commentators,  except  to 
suggest,  in  the  language  of  Judge  Story 
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(2  Story  Com.  511),  that  a  very  material 
object  of  its  adoption  was  the  relief  of  the 
States,  which  export  and  import  through 
other  States,  from  the  levy  of  improper 
contributions  on  them  by  the  latter,— an 
object  which  was  shown  to  be  important  by 
the  experience  of  the  States  during  the  con- 
federation period, — we  feel  constrained  to 
hold  the  provision  of  the  Statute  to  be  con- 
sti tutional .  It  bein j^  conceded  that  th6  State, 
under  its  general  police  power,  may  lawfully 
prohibit  the  killing  of  the  game  bims  in  ques- 
tion, it  may  of  course  control  such  killing, 
and  the  times  and  purposes  thereof.  It  may 
lawfully  enact  that  they  may  be  killed  and 
sold  and  held  for  sale  only  for  domestic  con- 
sumption. The  State,  in  the  exercise  of  its 
power,  instead  of  prohibiting  the  killing  al- 
together, permits  the  person  killing  them 
to  acquire  only  a  qualified  right  in  them, 
namely,  the  right  to  appropriate  them  to  his 
own  use,  and  the  right  to  sell  or  transport 
them  for  domestic  use.  The  birds  in  question 
never  became  articles  of  commerce  within 
the  meaning  of  the  term  contended  for  by  the 
defendant.  They  became  private  property  of 
a  qualified  character.  The  law  limited  the 
purposes  for  which  they  might  be  killed  and 
become  private  property.  The  difference 
between  property  of  this  sort  and  the  ordinary 
private  property  of  commerce  is  obvious. 
The  apparent  assumption  of  the  Kansas  court 
above  referred  to,  that  game  which  the  law 
allows  to  be  caught  and  killed  thereby 
necessarily  becomes  the  subject  of  traffic  anH 
commerce,  meaning  interstate  commerce,  ap- 
pears to  us  unsound.  If  the  proposition  were 
true,  then  the  conclusion  that  a  state  law  in- 
terfering with  such  commerce  would  be 
unconstitutional  might  pass  unquestioned. 
But  we  cannot  acquiesce  in  a  decision  which 
would  deny  the  power  of  the  State  to  limit 
the  right  to  kill,  sell,  and  hold  its  own  game 
bv  any  provision  short  of  an  absolute  prohi- 
bition, without  thereby  transforming  it  into 
that  species  of  property  the  transportation  of 
which  from  the  State  it  is  unconstitutional  to 
prohibit. 


Christopher  SPENCER  et  al. 

V. 

Charles  G.  ALLERTON,  Appt. 


i. 


.Conn.. 


J 


1.  A  blank  indorsement  by  »  stranger 
to  a  note,  under  Gen.  Stat..  6 1880,  which  makes 
it  ''import  the  oontraot  of  an  ordinary  indoise- 
inent,"  renders  the  Indorser  liable  as  such  pre- 
cisely In  the  order  in  which  he  stands  upon  the 
note,  althouflrh  he  signs  before  and  above  the 
payee. 

8.  Parol  OTidenee  is  not  admissible  to 
vary  the  elfeet  of  a  blank  indorsement 
by  a  stranger  to  the  instrument  where  the  statr 
ute  provides  that  it  shall  have  the  etTect  of  an 
ordinary  indorsement. 

(AprU  90, 1881.) 


Note.— See  note  on  "  parol  evidence,*^  as  to  in- 
dorsement, with  case  of  Kingsland  v.  Koeppe  (TIL) 
ante^  M9. 
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APPEAL  by  defendaDt  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
Connty  in  favor  of  plaintiffs  in  an  action 
brouffbt  to  enforce  defendant's  alleged  liability 
as  indorser  of  a  promissory  note.      Ajffhtnea. 

The  facts  are  stated  in  the  opinion. 

Mr.  S*  W.  Kellogg^  for  appellant : 

The  record  discloses  no  facts  or  evidence 
whatever  that  can  render  the  defendant  liable 
to  the  payee  of  the  notes  as  a  guarantor. 

If  it  was  intended  by  the  parties  to  the  note 
other  than  the  defendant,  that  his  indorsement 
was  a  guaranty  for  the  security  of  the  plain- 
tiffs only,  that  intention  should  have  been  dis- 
closed to  the  defendant.  "Such  an  indorse- 
ment would  be  sufQcient  to  put  the  payee,  or 
person  to  whom  it  was  offered,  on  bis  guard, 
and  require  of  him,  before  he  relies  upon  it,  to 
make  inqury." 

Biddle  v.  Stevens,  82  Conn.  887. 

In  the  early  decisions  in  this  State,  as  to  the 
effect  of  a  blank  indorsement  by  a  third  party, 
there  appears  to  have  been  an  intention  or 
agreement  by  such  third  party  that  the  indorse- 
ment was  made  as  surety  for  the  maker,  for 
the  security  of  the  note  to  the  payee.  When 
such  an  intention  or  agreement  appeared,  the 
Indorsement  in  blank  of  the  third  party  was 
held  to  be  a  euaranty  to  the  payee  of  the  note; 
and  the  legS  import  of  such  an  indorsement 
was  held  to  be  that  the  note  when  due  should 
be  collectible  by  the  use  of  due  diligence. 

Beekwith  v.  Angell,  6  Conn.  815;  Perkim  v. 
Catlin,  11  Conn.  215;  Laflin  v.  Pameroy,  11 
Conn.  440;  Castle  v.  Candee,  16  Conn.  228. 

Parol  evidence  has  always  been  held  to  be 
admissible  to  show  the  real  character  of  the  in- 
dorsement, whether  it  was  intended  to  be  a 
guaranty,  an  ordinary  indorsement  of  negotia- 
ble paper,  or  indorsed  merely  for  the  purpose 
of  collection. 

Perkins  v.  Ckitlin  and  Riddle  v.  Stevens,  su- 
pra. 

Gen.  Stat.  1888,  §  1880.  was  passed  for  the 
express  purpose  of  changing  the  law  of  Con- 
necticut, and  making  it  conform  to  the  settled 
law  of  other  States.  It  savs  that  such  an  in- 
dorsement "shall  import  the  contract  of  an 
ordinary  indorsement  of  negotiable  paper,  as 
between  such  indorser  and  the  payee  or  subse- 
quent holders  of  such  paper. ''^  Such  being 
now  the  legal  import  of  such  an  indorsement, 
the  plaintiff  cannot  recover  in  this  case  when 
the  defendant  had  no  knowledge  that  his  in- 
dorsenaent  was,  or  was  intended  to  be,  a  guar- 
anty. In  every  case  of  guaranty  in  this  court 
since  the  enactment  of  that  Statute,  an  express 
contract  of  guaranty  was  made  and  approved, 
to  bold  a  party  as  a* guarantor  of  a  note. 

City  Sav.  Bank  Y.Hopsan,  2  New  Eng.  Rep. 
556,  58  Conn.  458;  Chwles  v.  Peck,  4  New  Eng. 
Rep.  889,  55  Conn.  251;  Lemmon  v.  Strong,  5 
New  Eng.  Rep.  618,  55  Conn.  448;  Loomis 
Inst.  V.  Hard,  57  Conn.  485;  7)/ler  v.  Wadding- 
ham,  8  L.  R.  A.  657,  58  Conn.  876. 

ifr^Lynde  Harrison,  for  appellee : 

The  contract  which  is  implied  from  a  blank 
indorsement  of  a  promissory  note,  whether 
negotiable  or  non- negotiable,  is  that  the  note 
is  due  and  payable  according  to  Its  tenor,  and 
that  the  maker  shall  be  able  to  pay  it  when  it 
comes  to  maturity,  and  that  it  is  collectible  by 
the  use  of  due  diligence. 
18  L.  R  A. 


Ptrkins  v.  Catlin,  11  Conn.  218;  Clark  v. 
Merriam,  25  Conn.  576;  Ranson  v.  Sherwood, 
26  Conn.  487;  Holbrook  v.  Camp,  88  Conn.  25; 
Forbes  v.  RmM,  48  Conn.  415;  Allen  v.  Bundle, 
50  Conn.  9;  Lemm&n  v.  Strong,  5  New  Eng. 
Rep.  618.  55  Conn.  448. 

If  section  1860  of  the  General  Statutes  af- 
fects this  case,  it  simply  means  that  the  blank 
indorser  of  a  negotiable  note,  being  a  person 
who  is  neither  its  maker  nor  its  payee,  before 
or  after  the  indorsement  of  the  note  by  the 
payee,  shall  be  under  the  same  liability  as  an 
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ordinary  indorser  of  negotiable  paper. 

The  contract  which  an  ordinary  indorser  of 
negotiable  paper  enters  into  between  himself 
and  the  payee,  or  subsequent  indorsers,  is  an 
undertakmg  on  his  part  to  pay  the  note  or  bill 
on  due  notice  of  dishonor,  together  with  cer- 
tain warranties  as  to  title,  genuineness,  and 
validity  of  the  paper,  as  well  as  capacity  and 
solvency  of  the  parties. 

Randolph,  Com.  Paper,  §§  18,  700.  705- 
707. 

Seymonr,  J.,  delivered  the  opinion  of  the 
court: 

On  September  24,  1884,  the  plaintiffs,  at 
the  request  of  one  J.  C.  Stevens,  gave  bim 
their  accommodation  note  for  $2,000,  payable 
in  three  months,  and  agreed  to  give  him  an- 
other three- months  note  of  the  same  amount 
at  its  maturity.  In  exchange  for  this  note 
Stevens  gave  the  plaintiffs  his  six -months 
note,  of  the  same  date,  for  $2,000,  indorsed 
by  the  defendant.  On  the  27th  of  December, 
1884,  the  plaintiffs  ^ave  Stevens  their  second 
note  as  agreed,  with  which  he  took  up  the 
first.  When  the  second  note  became  due  the 
plaintiffs  paid  it.  On  the  2d  of  April,  1885, 
Stevens,  in  renewal  of  his  six -months  note, 
gave  the  plaintiffs  his  note  for  $1,000,  pay- 
able in  two  months,  and  his  note,  for  a  like 
sum,  payable  in  three  months,  each  payable 
to  their  order  at  the  Yale  National  Bank. 
The  defendant  indorsed  each  of  these  notes 
in  blank  before  Stevens  delivered  them  to 
the  plaintiffs.  Afterwards  the  plaintiffs  in- 
dorsed them,  writing  their  names  below  that 
of  the  defendant.  These  notes  were  given 
by  Stevens  to  the  plaintiffs  as  a  security  for 
the  loan  by  the  plaintiffs  of  the  sum  therein 
mentioned,  namely,  of  the  sum  to  be  raised 
by  the  discountof  the  above-mentioned  accom- 
modation notes  made  by  the  plaintiffs.  At 
each  of  the  times  when  Stevens  signed  the 
notes,  namely,  on  September  24,  when  he 
signed  the  six  months  note,  for  $2,000,  and 
on  April  2,  when  he  signed  the  two  notes  in 
renewal  thereof  (the  indorsement  of  which 
is  the  subject  of  this  suit),  he  and  one  of 
the  plaintiffs  were  together  at  Stevens'  office. 
Before  the  notes  were  delivered  to  the  plain- 
tiffs Stevens  called  the  defendant  into  the 
oflice,  and  he  then  indorsed  the  notes  in  the 
presence  of  Stevens  and  the  plaintiffs.  There 
was  no  cx>nver8ation  in  relation  to  the  in- 
dorsements, nor  was  there  any  conversation 
between  the  defendant  and  the  plaintiffs  at 
any  other  time  in  relation  thereto.  There  was 
no  evidence  of  any  agreement  between  them, 
except  such  as  the  law  imports  from  the  blank 
indorsement  which  the  defendant  put  upon  the 
notes,  as  the  same  appears  upon  them,  under 
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the  circumstances  and  upon  the  facts  already 
detailed.  Nor  was  there  any  other  evidence 
that  the  defendant  had  any  knowledge  that 
his  indorsement  of  the  notes  was,  or  was  in- 
tended to  be,  a  guaranty  to  the  plaintiffs. 
There  was  no  evidence  that  the  defendant 
had  any  knowledge  of  the  exchange  of  notes 
by  the  plaintiffs  and  Stevens.  The  notes  of 
April  2,  1885,  were  duly  presented  for  pay- 
ment at  the  bank,  but  were  not  paid.  Notice 
thereof  was  duljr  given  to  the  defendant. 
The  plaintiffs  still  own  the  notes,  and  they 
are  still  wholly  unpaid.  At  their  maturity 
the  maker  was  insolvent,  and  without  any 
property  exempt  from  execution.  These  are 
the  facts  in  brief  as  they  are  stated  in  the 
finding.  The  case,  after  a  short  explanation 
hj  the  counsel  for  the  defendant,  was  sub- 
mitted to  us  on  briefs,  and  the  questions  dis- 
cussed relate  to  the  liability  of  the  defend- 
ant upon  the  facts  found.  The  finding  is 
slightly  complicated.  To  simplify  the  mat- 
ter we  copy  one  of  the  notes,  with  its  in- 
dorsements, the  other  being  precisely  similar, 
except  that  it  is  payable  three  months  after 
date: 

"  $1, 000.  New  Haven,  Ct. ,  April  2d,  1885. 
Two  months  after  date,  I  promise  to  pay  to 
the  order  of  I.  S.  Spencer's  Sons  one  thousand 
dollars  at  Tale  National  Bank,  value  re- 
ceived, with  interest.     J.  C.  Stevens. 

[Indorsed:]  Chas.  G.  Allerton.  I.  S. 
Spencer's  Sons. " 

In  the  year  1884  the  Legislature  passed  the 
following  Act:  "The  blank  indorisement  of 
a  negotiable  or  a  non- negotiable  note,  by  a 
person  who  is  neither  its  maker  nor  its  payee, 
before  or  after  the  indorsement  of  such  note 
by  the  payee,  shall  import  the  contract  of 
an  ordinary  indorsement  of  negotiable  paper 
as  between  such  indorser  and  the  payee  or 
subsequent  holders  of  such  paper."  Gen. 
Stat.  §  1860.  Before  the  passage  of  this  Act. 
by  the  law  of  this  State  as  declared  through 
a  long  line  of  decisions,  from  Bradly  v. 
PMpa,  2  Root,  826,  to  .^na  Nat.  Bank  v. 
Charter  Oak  L.  Ins.  Co.,  50  Conn.  167,  the 
blank  indorsement  of  either  a  negotiable  or 
a  non-necotiable  note  by  a  stranger  to  the 
note  impfied,  prima  facie,  a  contract  on  the 
part  of  the  indorser  that  the  note  was  due  and 
payable  accordinfi^  to  its  tenor ;  that  the  maker 
should  be  of  ability  to  pay  it  when  it  came 
to  maturity ;  and  that  it  was  collectible  by 
the  use  of  due  diligence.  And  this  was  the 
law,  it  was  held  in  the  latter  case  above 
cited,  whether  the  indorsement  by  the  third 
party  was  for  the  better  security  of  the 
payee  or  for  the  purpose  of  getting  the  note 
discounted.  The  same  case,  commenting 
upon  our  lone-established  law  on  this  sub- 
ject, speaks  of  it  as  peculiar  to  this  State, 
no  part  of  the  law-merchant,  and  the  anom- 
alous existence  of  which  eminent  judges, 
while  admitting,  have  regretted.  The  Stat- 
ute was  doubtless  intended  to  deliver  our 
law  from  its  anomalous  position,  and  bring 
it  into  harmony  with  the  law -merchant  as  it 
is  interpreted  in  the  ;rreat  commercial  centers 
of  our  country  with  which  we  are  connected 
in  business  transactions,  involving  the  daily 
exchange  of  notes,  bills,  and  all  manner  of 
negotiable  securities.  The  Statute  is  before 
13  L.  R.  A. 


this  court  for  the  first  time,  and  we  have 
^iven  it  the  consideration  commensurate  to 
its  importance.  Under  it,  it  is  at  once  ap- 
parent that  the  blank  indorsement  of  a  ne- 
gotiable or  non-negotiable  note  by  a  person 
who  is  neither  its  maker  nor  payee,  whether 
before  or  after  its  indorsement  by  the  payee, 
no  longer  imports  a  contract  that  the  indorser 
will  pay  the  note  if,  on  the  use  of  due  dili- 
gence, it  is  not  collected  of  the  maker.  It  is 
no  longer  a  contract  of  guaranty.  But  it 
imports,  as  between  such  indorser  and  the 
payee,  or  subsequent  holders  thereof,  a  con- 
tract of  an  ordinary  indorsement  of  negotiable 
paper,  which  is,  by  the  law-merchant  a 
contract  for  payment  conditioned  on  due 
presentment  to  the  maker  for  payment  and 
due  notice  of  dishonor.  The  full  contract 
which  the  general  commercial  law  implies 
from  the  Indorsement  of  a  negotiable  promis- 
sory note  on  the  part  of  the  indorser,  with 
and  in  favor  of  the  indorsee,  and  every  sub- 
sequent holder  to  whom  the  note  is  trans- 
ferred, is  (1)  that  the  instrument  itself,  and 
the  antecedent  signatures  thereon,  are  genu- 
ine; (2)  that  he  (the  indorser)  has  a  good 
title  to  the  instrument ;  (3)  that  he  is  com- 
petent to  bind  himself  by  the  indorsement  as 
indorser ;  (4)  that  the  maker  is  competent  to 
bind  himself  to  the  payment,  and  will,  upon 
due  presentment  of  the  note,  pay  it  at  matur- 
ity, or  when  it  is  due ;  (5)  that  if,  when 
duly  presented,  it  is  not  paid  by  the  maker, 
he  (the  indorser)  will,  upon  due  and  reason- 
able notice  given  him  oi  the  dishonor,  pay 
the  same  to  the  indorsee  or  other  holder. 
Story,  Prom.  Notes,  §  135.  Into  this  con- 
tract, under  our  Statute,  the  indorser  of  a 
note,  either  negotiable  or  non -negotiable, 
though  a  stranger  thereto,  impliedly  comes, 
as  between  himself  and  the  payee  or  subse- 
quent holder. 

Thus  far  there  is  no  difficulty,  and  it  is 
evident  that,  prima  facie  at  least,  the  de- 
fendant is  an  ordinary  indorser,  and  not  a 
guarantor  of  the  notes.  But  the  facts  in  this 
case  require  us  to  consider  the  provision  of 
the  Statute  that  the  indorsement  therein 
mentioned  shall  import  a  contract  of  ordinary 
indorsement  between  the  parties  named, 
whether  it  stand  before  or  after  the  indorse- 
ment by  the  payee.  Here  the  plaintiffs  in- 
dorsed the  note  after  the  defenaant,  and  the 
order  of  their  names  upon  it  accords  with 
the  fact.  Such  an  indorsement  falls  within 
what  Bigelow,  J.,  in  CUipp  v.  Bice,  18  Gray, 
403,  calls  ^*an  anomalous  class  of  cases,''  and 
which  the  text-books  generally  call  "irregu- 
lar indorsements."  It  is  impossible  to  har- 
monize the  existing  decisions  in  respect  to 
the  import  of  such  an  indorsement.  They 
are  very  numerous,  diverse,  and  conflicting. 
Our  statute  may  render  much  of  the  discus- 
sion of  other  jurisdictions  valueless  to  us 
except  as  a  guide  to  its  construction,  if,  upon 
examination,  its  language  should  agpear 
ambiguous.  Does  the  Statute,  then,  intend 
to  go  any  further  than  simply  to  declare  that, 
irrespective  of  the  position  of  his  name,  a 
third  person  who  puts  his  name  on  the  back 
of  a  note  is  to  be  held  as  an  ordinary  indorser, 
and  not  as  a  guarantor?  Or  do  the  other  pro- 
visions clearly  indicate  a  purpose  to  leave 
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DO  question  open  which  would  turn  upon 
the  relative  position  of  the  indorsements,  and 
to  provide  that  such  third  party,  though  in- 
dorsing before  and  above  the  payee,  is,  never- 
theless, quMui  him  and  subsequent  holders, 
impliedly  an  indorser  precisely  in  the  order 
in  which  he  stands  upon  the  note?  We  un- 
hesitatingly incline  to  the  latter  construction. 
The  language  of  the  Statute,  standing  by 
itself,  and  also  as  construed  in  the  light  of 
the  greater  weight  of  authority,  seems  to 
leave  no  room  for  doubt.  Daniel,  in  his 
work  on  Negotiable  Instruments,  treating  of 
the  various  decisions  relating  to  the  transfer 
of  notes  by  indorsement,  says  (sec.  713)  : 
**  When  nothing  appears  but  the  instrument 
itself,  bearing  a  third  person's  name  before 
the  payee's,  in  a  suit  by  the  indorsee  of  the 
payee,  the  Question  next  arises,  What  is  to 
be  presumed  to  have  been  the  contract  and 
liability  of  such  a  person?  It  will  be  pre- 
sumed, in  the  first  place,  from  the  fact  that 
the  name  is  before  that  of  the  payee  in  order, 
that  it  was  placed  there  before  his  in  point 
of  time,  and  was  placed  upon  the  note  in  its 
inception  with  a  view  of  strengthening  its 
credit  with  the  payee,  and  inducing  him  to 
take  it ;  and,  for  the  reason  that  such  third 
person  never  was  the  legal  holder  of  the 
paper,  it  is  held  by  a  number  of  authorities 
that  he  cannot  be  deemed  an  indorser,  and 
must  be  regarded,  prima  facie,  as  a  joint 
maker.  By  others  it  is  held  that  he  is  prima 
facie  a  surety  or  guarantor,  using  those  terms 
as  the  equivalent  of  joint  maker;  others 
consider  that  he  is  prima  facie  only  second- 
arily liable  as  a  guarantor ;  while  very  many 
regard  him  as  assuming  the  liability  of  a 
second  indorser."  "But,"  says  the  author 
(§  714),  **it  would  seem  to  us  that  such  a 

tarty  ought  to  be  regarded  as  first  Indorser. 

f  he  intended  to  be  second  indorser,  he 
should  have  refrained  from  putting  his  name 
on  the  note  until  it  was  first  indorsed  by  the 
payee.  By  placing  it  first  he  enables  the 
payee  to  place  his  own  afterwards ;  and  prima 
facie  the  facts  would  seem  to  indicate  such 
intention.  There  is  nothing  in  the  objection 
that  there  is  no  title  in  him  to  indorse  away. 
Prior  parties  could  not  be  sued  without  the 
payee's  indorsement;  but  he,  bein^  an  in- 
dorser, can  be  sued  by  anyone  deriving  title 
under  him.  In  fact,  his  position  seems  to 
render  his  liability  strictly  analogous  to 
that  of  the  drawer  of  a  bill  upon  the  maker 
in  favor  of  the  payee ;  and  so  to  regard  it  sim- 
plifies, as  it  seems  to  us,  a  question  which, 
unless  such  analogy  be  followed,  is  exceed- 
ingly complicated  and  difficult."  "When 
(§  716)  the  note  is  sued  upon  by  the  payee, 
it  is  held  that  the  idea'oi  the  party  before 
him  being  bound  as  an  indorser  is  excluded. 
But  this  doctrine  does  not  seem  to  us  cor- 
rect. The  indorsement,  it  is  true,  is  an  irreg- 
ular one ;  but  it  is  quite  similar  to  a  bill 
drawn  bv  the  indorser  on  the  maker,  and  to 
follow  that  analogy  in  all  regards  seems  to 
us  the  simplest  and  most  reasonable  solution 
of  the  question.  And  there  are  a  number 
of  cases  which  regard  such  a  party's  liability 
as  prima  facie  that  of  an  indorser."  Judge 
Story,  discussing  the  various  decisions 
concerning  irregular  indorsements,  says: 
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"When  the  note  is  negotiable,  and  is  in- 
dorsed in  blank  by  a  third  person,  not  being 
the  payee  or  a  prior  indorsee  thereof,  there, 
in  the  absence  of  any  controlling  proof,  it  is 
presumed  that  such  person  means  to  bind 
himself  in  the  character  of  an  indorser,  and 
not  otherwise,  and  precisely  in  the  order  and 
manner  in  which  he  stands  on  the  note.  If 
the  note  is  not  negotiable,  and  the  indorse- 
ment in  blank  is  not  a  part  of  the  original 
transaction,  but  subsequently  made,  then,  in 
the  absence  of  the  like  controlling  proofs, 
it  is  deemed  a  mere  guaranty,  and  the  in- 
dorser liable  only  as  guarantor."  Story, 
Prom.  Notes,  S  480. 

Randolph,  in  his  recent  treatise  on  Com- 
mercial Paper,  goes  extensively  into  the  sub- 
ject of  irregular  indorsements.  Presuming 
that  it  is  a  matter  of  frequent  occurrence,  in 
the  United  States  especially,  that  one  who 
is  neither  maker  nor  payee  of  a  note  places 
his  name  on  the  back  of  it  at  the  time  of  its 
inception,  he  says  the  legal  effect  of  such 
indorsements  has  been  much  discussed  and 
variously  decided.  He  discusses  the  numer- 
ous cases  which  follow  the  Massachusetts 
rule,  and  hold  such  indorser  to  be  a  joint 
maker,  though  now,  by  Statute  of  1882,  he 
is  entitled,  like  an  indorser,  to  notice  of  dis- 
honor ;  the  also  numerous  cases  which  hold, 
as  did  our  courts,  such  an  indorser  to  be  a 
guarantor;  and  the  cases,  in  opposition  to 
both  of  these  views,  which  hold  that  such 
indorser  contracts  and  becomes  liable  as  an 
indorser,  his  position  on  the  back  of  the  note 
indicating  that  intention.  In  California  and 
Dakota,  he  adds  (§  836),  "he  is  now  by  stat- 
ute liable  as  an  indorser  to  the  payee ;  and 
so,  by  a  recent  Statute  in  Connecticut, 
whether  the  note  is  negotiable  or  not,  and 
whether  he  indorses  before  or  after  the  payee. " 
Randolph,  Com.  Paper,  §  829,  et  aeq. 

In  Hall  V.  Neweamb,  7  Hill,  416,  it  was 
held  that  one  who  writes  his  name  in  blank 
on  the  back  of  a  negotiable  note  before  the 
payee  indorses  the  same  is  not  liable  as  maker 
nor  as  guarantor;  thus,  says  Woodruff,  J., 
in  Hahn  v.  HuU,  4  E.  D.  Smith,  670,  over- 
ruling all  the  previous  cases  to  that  effect. 
It  was  also  hela  in  Hall  t.  Newcomb,  that  the 
person  so  writing  his  name  could  be  held 
liable  to  such  payee  as  indorser.  Spies  v. 
Gilmare,  1  N.  Y.  322,  is  to  the  same  effect. 
In  Moore  v.  Cross,  19  N.  Y.  227,  it  was  held 
that  one  who,  for  the  accommodation  of  the 
maker,  indorses  his  note  payable  to  the  order 
of  a  third  person,  is  liable  thereon  to  such 
payee  as  indorser.  In  that  case,  as  in  the 
one  at  bar,  the  third  party  indorsed  the  paper 
before  it  was  indorsed  by  the  payee.  Thus 
it  would  appear  that  in  New  York  the  result 
reached  by  our  Statute  was  reached  through 
the  courts  instead  of  through  the  Legislature. 
The  authorities  quoted,  by  showing  the  var- 
ious positions  which  have  been  taken  respect- 
ing the  matter  under  consideration,  throw 
light  not  only  upon  the  presumed  intention 
of  the  Legislature  in  passing  the  statute,  and 
the  interpretation  which  should  be  given  it, 
but  show  also  the  impossibility  of  harmoniz- 
ing our  law,  under  any  interpretation  of  it, 
with  the  law  of  all  our  neighboring  States. 
From  this  examination  of  the  authorities  we 
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feel  the  more  assured  in  holding  that  the  de- 
fendant, in  the  case  at  bar,  upon  the  show- 
ing of  the  note  itself,  is  an  ordinary  indorser, 
ana  may  be  held  as  such  by  the  plaintiff, 
who  is  payee,  and  whose  name  appears  as  an 
indorser  subsequent  to  that  of  the  defendant. 
So  much  for  the  contract  which  the  Statute 
imports. 

A.  third  question  remains,  namely,  whether 
the  contract  which  the  Statute  imports  can 
be  varied  by  parol  evidence,  and,  if  so,  when 
and  how.  The  general  expressions  scattered 
through  our  reports,  consequent  upon  our 
peculiar  law  respecting  the  contract  prima 
facie  implied  by  the  indorsement  of  a  note 
by  a  stranger,  make  it  a  little  difficult  to  give 
an  answer  that  shall  at  first  sight  appear  con- 
sistent with  some  of  our  decisions,  or  rather 
with  some  of  the  expressions  used  in  some 
of  our  decisions.  Indeed,  the  principle  in- 
volved has  been  variouslv  decided  in  differ- 
ent jurisdictions  and  at  different  times  in  the 
same  jurisdiction.  In  Hiddle  v.  Stecena,  82 
Conn.  378,  after  stating  the  contract  which 
the  law  implies  from  the  blank  indorsement 
of  a  note  by  a  stranger,  the  case  holds  that 
this  implication  is,  however,  only  prima 
facie,  and  will  yield  to  proof  of  the  real 
character  of  the  contract.  Notes  so  indorsed, 
it  says,  have  not  the  sanctity  of  ordinarv  ne- 
gotiable paper,  and  do  not  fall  within  the 
rules  of  the  law- merchant.  Any  person  tak- 
ing them,  therefore,  is  put  upon  an  inquiry 
as  to  the  real  character  of  the  contract.  In 
Beckioith  V.  Angelh  6  Conn.  315,  a  third  party 
wrote  his  name  on  the  back  of  a  non-negotia- 
ble note,  under,  as  he  claimed,  a  special 
parol  agreement  with  the  payee.  It  was  de- 
cided that  he  might  prove  the  special  agree- 
ment when  sued  by  the  payee.  The  court 
said :  "  The  undertaking  of  an  indorser  is 
always  collateral,  unless  made  otherwise  by 
a  special  agreement.  But  the  defendant  was 
not  an  indorser,  because  he  was  neither  prom- 
isee nor  indorsee.  His  contract  was  therefore 
necessarily  special,  and  whatever  the  parties 
chose  to  make  it.  ^ 

It  appears  from  these  and  other  cases  which 
might  be  cited  that  parol  evidence  has  been 
admitted  to  prove  the  real  contract  entered 
into  by  a  third  party  when  he  made  a  blank 
indorsement  of  a  note,  because  such  blank 
indorsement  only  prima  facie  implied  a  con- 
tract of  guarantv ;  and  because,  being  anom- 
alous, and  not  the  ordinary  indorsement  rec- 
ognized by  the  law-merchant,  it  possessed 
none  of  its  sanctity,  but  was  its  own  suffi- 
cient notice  of  its  irregularity.  But  our 
courts  have  not  failed  to  recognize  and  up- 
hold the  sanctity  of  a  regular  indorsement. 
The  law  on  that  subject  was  admirably  stated 
by  Butler,  Ch.  jr.,  in  Dale  v.  Oear,  38  Conn. 
15.  That  case  held  "that  the  contract  im- 
plied by  law  from  a  blank  indorsement  of  a 
negotiable  note  before  its  maturity  by  the 
payee  is  as  certain  and  absolute  as  if  written 
out  in  full,  and  parol  evidence  is  not  ad- 
missible to  contradict  it.  This  rule  is  ap- 
plicable between  indorser  and  indorsee,  and 
it  is  not  competent  for  the  former  to  prove  a 
contemporaneous  naked  agreement  that  an 
unrestricted  indorsement  should  be  operative 
as  a  restricted  one  only,  in  bar  of  an  action 
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by  the  latter."  "There  are,"  says  the  opin- 
ion, "four  classes  of  cases  in  which,  as  ex- 
ceptional cases,  and  as  between  the  original 
parties,  indorser  and  indorsee,  any  relation, 
antecedent  agreement,  or  state  of  facts,  from 
which  a  controlling  equity  arises,  may  be 
pleaded  and  proved  by  parol  in  bar  of  an 
action  on  the  warranty.  Thus  the  relation  of 
principal  and  agent  may  be  shown,  for  the 
agent  takes  no  title  or  warranty  from  the  in-  • 
dorser,  but  holds  as  agent.  »o,  teeondly,  it 
may  be  shown  that  the  note  was  indorsed  to  the 
holder  for  some  special  purpose,  and  is  holden 
in  trust,  as  where  it  is  indorsed  and  delivered 
for  collection  merely.  .  .  .  Thirdly^  the 
relation  of  principal  and  surety  may  be 
shown,  and  that  the  indorsement  was  made 
at  the  request  and  for  the  accommodation  of 
the  immediate  indorsee;  for  the  equity  of 
the  relation  forbids  the  enforcement  of  the 
contract.  Such  was  the  case  of  Com  v. 
Spauldtng,  24  Conn.  578.  So,  fourthly,  it 
may  be  shown  that  there  was  an  equity  aris- 
ing from  an  antecedent  transaction,  includ- 
ing an  agreement  that  the  note  should  be 
taken  in  sole  reliance  on  the  responsibility 
of  the  maker,  and  that  it  was  indorsed  in 
order  to  transfer  the  title  in  pursuance  of  such 
agreement,  and  that  the  attempt  to  enforce  it 
is  a  fraud.  Such  was  Downer  v.  Chesebrmigk, 
36  Conn.  39.  These  exceptions  illustrate  the 
rule." 

In  Allen  v.  Bundle,  45  Conn.  528,  the  de- 
fendants had  signed  a  writing  on  the  back 
of  the  note,  as  follows :    "  For  value  received, 
we  jointly  and  severally  guaranty  the  within 
note  good  and  collectible  until  paid. "    Held, 
that  it  could  not  be  shown  by  parol  that  the 
defendants,  though   in  form   guarantors,  in 
fact  undertook  thereby  to  obligate  themselves 
to  pay  the  note ;   nor  that  they  made  at  the 
time  a  verbal  promise  to  pay  the  debt.     The 
court  says :    "There  is  an  anomalous  class  of 
cases  where  a  third  person,  neither  payee  nor 
maker,  puts  his  name  on  the  back  of  a  note 
before  its  indorsement  by  the  payee,  where 
by  parol  evidence  such  person  may  be  held 
liable  either  as  original  promisor,  guarantor, 
or  indorser,  according  to  the  nature  of  the 
transaction  and  the  understanding   of   the 
parties.     [Citing  cases.]    But  in  all  these 
cases  the  indorsement  is  in  blank,  and  there 
is  no  written  contract,  and  none  is  definitely 
implied  by  law  from  the  indorsement.     In 
cases  of  blank  indorsements,  where  the  con- 
tract is  implied  by  law,  it  has  the  same  effect 
as  if  written,  and  parol  evidence  is  not  ad- 
missible to  contradict  or  vary  it.     The  Su- 
preme Court  of  Massachusetts,  in  the  recent 
case  of  Allen  v.  Brown,  124  Mass.  77,  held 
that  parol  evidence  was  not  admissible  to 
show  that  indorsers  who  indorsed  a  promis- 
sory note  before  delivery  to  the  payee  were 
accommodation  indorsers  and  sureties  only." 
In  Story  on  Promissory  Notes,  §  146,  noie  U 
many  cases  are  cited  to  the  i>oint  that  the 
contract  implied  by  law.  from  a  regular  in- 
dorsement, IS  as  certain  as  if  it  were  expressed 
in  writing,  and  parol  evidence  is  not  admit- 
ted to  vary  it.    To  the  same  effect  se^  Dan- 
iel, Neg.   Inst.  §  717  et  9eq.     In  Randolph 
on  Commercial  Paper,  where  much  attention 
is  given  to  the  subject  throughout  the  work. 
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it  is  stated  (§  778)  that  most  authoriiies  hold 
that  the  implications  and  intendments  which 
the  law-merchant  has  attached  to  blank  in- 
dorsements of  negotiable  commercial  paper 
render  them  express  and  complete  contracts 
which  cannot  be  explained  or  varied  by  parol. 
See  also  2  Parsons,  Notes  &  Bills,  p.  28, 
chap.  1,  §  6. 

Now,  under  our  Statute,  the  blank  indorse- 
ment of  a  negotiable  or  non-negotiable  note, 
by  a  person  who  is  neither  its  maker  nor  its 
payee  before  or  after  the  indorsement  of  such 
note  by  the  payee,  can  no  longer  be  classed 
as  an  anomalous  or  irregular  indorsement, 
nor  will  the  rules  applicable  to  such  in- 
dorsements any  longer  apply.  They  cease 
to  exist  as  the  reason  for  them  ceases.  By 
the  very  terms  and  force  of  the  Statute  such 
an  indorsement  becomes,  to  all  intents,  a 
regular,  ordinary  indorsement,  and  the  rules 
applicable  to  the  regular  indorsement  of 
negotiable  paper  apply.  Evidently,  then, 
the  judgment  rendered  by  the  court  below 
for  the  plaintiffs  in  this  case  was  correct. 
The  defend:\nt's  case  comes  within  none  of 
the  exceptions  named  in  Dale  v.  Gear,  supra. 
It  comes  nearest  to  the  third  exception.  'But 
in  the  case  of  Com  v.  Spaulding,  24  Conn. 
578,  given  as  an  example  of  what  was  covered 
by  that  exception,  the  note  was  only  appar- 
ently commercial  paper,  regularly  indoreed. 
In  fact,  the  defendant,  a  stranger  to  the  note, 
indorsed  it  in  blank  at  the  request  of  the 
plaintiff,  who  afterwards  indorsed  it  over 
the  defendant's  name,  and  procured  it  to  be 
discounted  at  the  bank.  As  between  the 
parties  it  was  the  case  of  a  note  indorsed  in 
blank  by  a  stranger,  the  prima  facie  import 
of  whidi  was  that  the  indorser  would  pay  it 
if  it  could  not  be  collected  of  the  maker  by 
the  use  of  due  diligence.     But  the  law  per- 


mitted the  defendant  to  show  the  real  con- 
tract, and  he  proved  that  his  indorsement 
was  intended  as  security  for  the  banik  only, 
and  was  made  because  the  bank  would  not 
discount  the  note  for  tlie  plaintiff  on  the 
security  of  the  maker  alone,  but  required  an 
indorser.  So  the  plaintiff,  who  was  the 
payee,  and  the  first  indorser  in  order  of 
names,  though  second  in  order  of  time,  failed 
to  recover.  In  the  case  at  bar  the  defendant 
indorsed  the  notes  in  the  presence  of  their 
maker  and  the  plaintiffs  before  they  were 
delivered.  There  was  no  conversation  at  that 
time  in  relation  to  such  indorsement,  nor 
ever  any  between  the  plaintiffs  and  defendant 
in  relation  thereto,  nor  any  evidence  of  any 
agreement  between  them  different  from  that 
which  the  law  imports  from  the  blank  in- 
dorsement of  the  defendant  under  the  cir- 
cumstances stated.  Such  circumstances  cer- 
tainly indicate  that  the  indorsement  was 
made  for  the  security  of  the  plaintiffs.  At 
their  maturity  the  notes  were  duly  present- 
ed for  payment,  but  were  not  paia.  Due 
notice  of  their  dishonor  was  given  to  the 
defendant,  and  subsequently  this  suit  was 
brought.  We  see  no  sufficient  reason  why, 
under  the  Statute,  the  defendant  must  not 
be  held  as  an  ordinary  indorser  of  negotiable 
paper.  As  the  law  now  stands,  if  a  party 
intends  to  contract  only  as  second  indorser, 
he  should  see  to  it  that  the  location  of  his 
name  accords  with  such  intention.  If  he 
intends  to  contract  as  guarantor,  or  to  make 
any  different  contract  from  that  of  an  ordi- 
nary indorser,  he  should  write  it  out  above 
his  signature. 

Thtre  is  no  error  in  the  judgment  appealed 
from. 

The  other  Judges  concurred. 


NEBRASKA  SUPREME  COURT. 


Nicholas  WULLENWABER  et  al. 

Michael  DUNIGAN  et  al.,  Appts. 

(80  Neb.  877.) 

*1.  A  propcMltion  to  innie  bonds  to  a 
railway  csomiMuiy  is  in  the  nature  of  a 
eontraet*  upon  the  aooeptance  of  which  both 
parties  are  bound  by  the  agreement. 

2.  Where  eertain  petitioners  were  in- 
duced to  si£^  a  petition  oaUlngr  an  election 
in  K.  Township,  Seward  (bounty,  upon  the  repre- 
aentations  of  an  agent  of  the  railway  company 
that  the  depot  would  be  located  on  section  16  of 
flald  township,  when  in  fact  the  depot  was  after- 
wards located  in  section  17,— Held,  that  the  com- 
pany was  bound  by  the  representations  of  its 
agents,  and  that  persons  who  bad  been  deceived 
thereby,  and  Induced  to  sign  the  petition,  might 
set  up  such  facts  to  enjoin  the  issuing  of  the 
bonds.. 

*Head  notes  by  the  Court. 

NOTK.— For  power  to  issue  railroad  aid  bonds,  see 
Gandllon  v.  Dubuque  &  N.  W.  R.  Co.  (Iowa)  5  L. 
B.  A.  786,  note, 
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8«  At  least  fiity  ftveholders  resident  of 
the  township*  ete«»  must  si^^  a  petition 
to  ttie  county  commissioners  requesting  them  to 
call  an  election  in  said  township  for  the  purpose 
of  voting  aid  for  a  railway.  Without  a  petition 
so  signed  by  the  full  number  required  the  com- 
missioners have  no  Jurisdiction. 

iOn  rehearing,) 

4.  Where*  in  the  course  of  the  canvass- 
ing and  electioneering  to  ind  uce  a  sufficient 
number  of  freeholders  of  a  certain  tow  n  to  be- 
come signers  of  a  petition  to  the  county  board 
for  an  election  for  the  issuance  of  bonds  to  be 
donated  to  a  railroad  company,  certain  represen- 
tations, promises,  and  inducements  were  falsely 
and  fraudulently  made  and  held  out  by  the  rail-  ^ 
road  company  to  such  freeholders,  and  which  re-  * 
suited  in  such  freeholders  becoming  signers  to 
said  petition,— Hield,  that  such  representations, 
promises,  and  inducements,  although  made  at  a 
time  and  meeting  previous  to  the  time  at  which 
said  freeholders  became  signers,  were  neverthe- 
less a  part  of  the  res  gestce. 

6.  Where  two  accents  of  a  railroad  com- 
pany were  engaged  in  the  csommon 
purpose  of  soliciting  the  freeholders  of  a  town 
to  become  signers  to  a  petition  for  the  calling  of 
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an  electton  to  vote  bonds,  and  one  of  said  as^nts 
made  certain  pledges  and  promlsea,  and  held  out 
certain  inducements,  to  said  freeholders,  who 
shortly  afterwards  were  by  the  other  of  the  said 
a^nts  presented  with  said  petition,  and  siirned 
the  same,— Held,  that  such  pledges,  promises,  and 
inducements  were  a  part  of  the  res  geata. 

(December  22, 1890.) 

APPEAL  by  defendants  from  a  decree  of  the 
District  Court  for  Seward  County  enjoin- 
ing the  issuance  of  certain  railroad  aid  bonds. 
AMrmed. 

The  facts  are  fully  stated  in  the  opinions. 

Messrs.  D.  C.  McKillip  and  George  W. 
Post,  for  appellants: 

None  of  the  representations  were  made  by 
Gk)ehner  while  soliciting  signers  to  the  peti- 
tion or  while  he  had  the  petition  for  that  pur- 
pose, and  no  representations  appear  to  have 
been  made  at  or  about  the  time  oi  signing;  and 
we  insist  that  in  such  case  the^  are  not  a  part 
of  the  res  gestm  and  are  inadmissible. 

Mechem.  Ag.  §§  714,  ll^.note. 

All  Gtoehner  ever  told  any  of  the  witnesses 
was  merely  where,  in  his  judgment,  the  depot 
would  be,  and  this  could  not  have  misled,  and 
was  not  relied  on. 

Montgomery  8.  R.  Co,  v.  Matthews,  Tl  Ala. 
867;  Mechem,  Ag.  g  748. 

A  person  dealing  with  an  agent  is  bound  to 
inquire  as  to  bis  authority. 

Wheeler  v.  Plattsmouth,  7  Neb.  279. 

Goehner's  promise  to  locate  a  depot  at  any 
ptarticular  place  is  insufficient  to  invalidate  the 
signinj^  of  the  petition  as  a  fraudulent  repre- 
sentation cannot  be  predicated  on  a  promise 
not  performed. 

F^Idns  V.  Lougee,  6  Neb.  328;  Ex  parte 
Fisher,  18  Wend.  609;  L(mg  v.  Woodman,  58 
Me.  49;  Qrove  v.  Hodges,  55  Pa.  604;  Ranney 
V.  PeopU,  22  N.  Y.  417;  Chm.  v.  Brenneman, 
1  Rawle,  811;  1  Wood.  Railway  Law,  pp.  112- 
114,  120;  Martin  v.  Pensacola  A  Q.  B.  Co.  8 
Fla.  870;  Vieksburgh  R.  Co.  v.  McKean,  12 
La.  Ann.  68<J;  Carlisle  v.  Ehanstfille,  L  di  C. 
S.  L.  R.  Co.  18  Ind.  477;  Mississippi,  0,  <fi 
Red  River  R.  Co.  v.  Cross,  20  Ark.  448. 

The  representations  must  have  been  made 
positively  as  an  ascertained  and  existing  fact 
and  so  believed  to  be  such  existing  fact,  and 
must  be  clearlv  and  distinctly  proved  as  al- 
leged Id  the  petition. 

Mechem,  Ag.  §  748,  and  notes;  1  Wood, 
Railway  Law,  110.  Ill,  note  6. 

The  railroad  company  did  not  choose  or  have 
the  right  to  choose  the  persons  to  circulate  the 
petition  and  is  not  bound  by  representations 
made  to  procure  signers. 

Mechem,  Ag.  §  747,  and  note;  1  Parsons, 
Cont.  p.  71. 

Nor  were  the  representations  made  as  the 
representations  of  the  railroad  company,  but 
were  usually  made  as  the  individual  represen- 
tations of  Qoehner,  and  in  such  case  they 
could  not  bind  the  company,  by  reason  of  its 
claiming  the  bonds. 

Cedar  Rapids  dh  M.  R.  Co.  v.  Boone  County, 
84  Iowa,  51;  State  v.  Uke  City,  25  Minn.  404; 
Plattefjille  v.  Galena  dt  8.  W.  R.  Co.  48  Wis. 
493;  People  v.  aine,  68  111.  894. 

Defendant  railroad  company  cannot  be  held 
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liable  in  this  suit,  by  reason  of  not  having 
adopted  and  ratified  such  alleged  representa- 
tions with  full  knowledge  of  their  having  been 
made  before  commencement  of  this  suit 

Burns  v.  CampbeU,  71  Ala.  371;  Ewell's 
Evans,  Ag.  64-71;  Mechem,  Ag.  g  750;  Coke, 
Inst.  IV.  817;  Story,  Ag.  §§  289,  240.  Sec 
also  PlattemUe  v.  Qalena  dt  8.  W.  R.  Go.  48 
Wis.  498;  East  Line  dt  R  R  R.  Co.  v.  Gar- 
rett, 52  Tex.  182;  Beifast  dk  M.  L.  R.  Co.  v. 
Brooks,  60  Me.  568;  Townsend  v.  Lamb,  14 
Neb.  824;  Chamberlain  y.  Painsffille  db  H.  R  R 
Co.  15  Ohio  St  225;  1  Wood,  Railway  Law. 
§  88,  pp.  79,  81. 

Oral  testimony  as  to  declarations  as  to  where 
a  depot  will  be  located  being  promissory  of 
something  to  be  thereafter  done,  arc  generally 
regarded  "as  expressing  only  the  declarants 
opinion,  belief,  or  expectation,  although  testi- 
fied to  as  having  been  positively  represented. 

Montgomery  dt  8.  R.  Co.  v.  Matt/tews,  77  Ala. 
357,  24  Am.  &  Eng.  R.  R.  Gas.  9;  1  Redfield, 
Railways,  5th  ed.  172,  178;  Franklin  Glass  Co. 
V.  Alexander,  2  N.  H.  880,  9  Am.  Dec.  92; 
Hanarer  Junction  dt  8  R.  Co.  v.  Grubb,  82 
Pa.  86;  EmnsnUe,  L  dt  C.  8.  L.  R.  Go.  v. 
Pos^,  12  Ind.  86S;  Morgan  v.  Hazkhurst  Lodge, 
58  Miss.  665;  Caiey  v.  Philadelphia  db  C.  C.  R. 
Co.  80  Pa.  868;  KosUnbader  v.  Peters,  80  Pa. 
488;  Lippineott  v.  Whitman,  88  Pa.  244;  Walk- 
er V.  Mobile  db  0.  R.  Co.  84  Miss.  245;  Union 
Nat.  Bank  v.  Hunt,  76  Mo.  439;  Bish  v.  Brad- 
ford, 17  Ind.  490;  Brownlee  v.  Ohio  L  C.  L  R 
Co.  18  Ind.  68;  Hardy  y.  Merritoeat/ier,  14  Ind. 
208;  Andrews  v.  Ohio  db  M.  R.  Co.  14  Ind.  169; 
Jones  V.  St.  Louis,  K.  C.  dt  N.  R  Co.  79  Mo. 
92;  Peers  v.  Davis,  29  Mo.  184;  Hodgee  v.  Tor- 
rey,  28  Mo.  108;  Cooley,  Torts,  488-487;  1 
Story,  Eq.  8  199. 

A  party  who  had  the  full  means  of  detecting 
the  misrepresentation  and  ascertaining  the 
truth  has  no  right  to  complain,  unless  some  il- 
legal means  have  been  resorted  to  for  the  pur- 
pose of  throwing  him  off  his  guard. 

WaU  V.  8tnl£s.  2  Ves.  &  B.  854;  Dyer  v. 
Hargrave,  10  Ves.  Jr.  506. 

Under  no  circumstances  can  €k)ehner*s  acts 
or  declarations  of  his  own  authority,  made 
^ter  the  signing  of  the  petition,  be  any  evi- 
dence against  the  defendant  company. 

1  Greenl.  Ev.  118,  114 ;  Phelps  v.  Gtorg^ 
Creek  dt  C.  R.  Co.  60  Md.  686;  Franklin  Bank 
V.  Pennsylvania  D.  A  M.  8team  Nav,  Co.  11 
Gill  &  J.  84;  DraJce  v.  aticago,  R.  L  db  P.  R. 
Co.  70  Iowa,  69,  29  Am.  <&£ng.  R.  R.  Gas.  517. 

The  admissibility  of  the  declaration  of  an 
agent  against  his  principal  can  be  maintained 
only  where  what  the  agent  said  was  in  the 
transaction  of  the  business  of  his  principal  and 
was  a  part  of  the  transaction  itself. 

MeDermott  v.  Hannibal  db  P.  R.  Co.  87  Mo. 
286,  28  Am.  &  Eng.  R.  R.  Gas.  586. 

The  location  of  a  depot  was  no  fMirt  of  the 
business  of  getting  signers  to  the  petition. 

See  also  Chapman  v.  Erie  R.  Co.  56  N.  Y. 
584;  Oilman  v.  Eastern  R.  Co.  18  Allen,  444; 
Armil  v.  Chicago,  B.  di  Q.  R.  Co.  70  Iowa,  180, 
28  Am.  &  Eng.  R.  R.  Gas.  467;  Livingstim  v. 
l<nt>a  M.  R.  Co.  85  Iowa,  656;  Verry  v.  Bur- 
li?igton,  C.  R.  d  M.  R.  Co.  47  Iowa.  549. 

A  parol  contemporaneous  condition  cannot 
be  ingrafted  upon  the  written  petition  by  evi- 
dence of  the  declarations  of  a  party  who  was 
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not  shown  to  have  other  authority  than  to  cir- 
culate such  petition  for  signatures. 

East  Line  A  R.  R,  R.  Co.  v.  Barrett,  52  Tex. 
187;  Houston  A  T.  C.  R.  Co.  v.  McKinney,  66 
Tex.  176;  Martin  v.  Farnstcorth,  49  N.  Y. 
658;  Michigan  Cent.  R.  Co.  v.  Oougar,  55  111. 
508;  Louisville,  E,  d  8t.  L.  R.  Co.  v.  MeVay, 
«8Ind.  891;  Bmdy.  Pontine,  0.  d  P.  A.  R.  Co. 
68  Mich.  648.  26  Am.  &  Eng.  R.  R.  Cas.  571. 
Trudo  V.  Anderson,  10  Mich.  857;  Rieer.  Pen- 
insular Clv^  of  Grand  Rapids,  52  Mich.  87. 

Messrs.  R.  S.  Norral  and  Qeorge  W. 
liowley*  for  appellees: 

To  authorize  the  board  of  supervisors  to  call 
a  special  township  election  for  the  purpose  of 
voting  bonds  in  a  township  in  aid  of  works  of 
internal  improvements  a  petition  signed  by  not 
less  than  fifty  freeholders  of  such  township 
must  be  presented  to  such  board  of  supervisors, 
setting  forth  the  nature  of  the  work  contem- 
plated, etc. 

Comp.  Stat.  1889.  chap.  46,  §  14,  p.  542; 
State  V.  Babeoek,  21  Neb.  187. 

The  burden  of  proof  was  upon  the  appel- 
lants to  show  at  least  fifty  freehold  petitioners 
upon  the  petition  before  the  board  would  have 
jurisdiction  to  submit  the  question  of  voting 
aid  to  the  voters  of  the  town. 

Canfletd  v.  SmitJi,  84  Wis.  881;  Eldred  v. 
Tjeahy,  81  Wis.  546;  Williams  v.  Holmes,  2 
Wis.  129. 

The  obtaining  of  the  names  of  petitioners  by 
false  representations  to  locate  the  depot  would 
make  those  who  signed  on  account  of  such 
promises  illegal  petitioners,  and  all  such  names 
would  have  to  be  disregarded  in  considering 
the  petition. 

Sinnett  v.  Moles,  88  Iowa,  25;  Curry y.  Deca- 
tur County  Suprs.  61  Iowa,  71;  Henderson  v. 
San  Antonio  d  M.  G.  R.  Co.  17  Tex.  560,  67 
Am.  Dec.  675;  Crump  v.  United  States  Min. 
Co.  7  Gratt.  852,  56  Am.  Dec.  116;  Wickhamv. 
Grant,  28  Kan.  517. 

False  representations  made  to  the  electors  in 
order  to  induce  them  to  vote  bonds  to  a  railroad, 
may  be  shown  in  an  action  to  enjoin  the  issue 
of  the  bonds. 

Sinnett  v.  Mdes,  Curry  v.  Decatur  County 
Suprs.  and  Wiekham  v.  Grant,  supra;  Melendy 
V.  Keen,  89  111.  895;  Sandf&rd  v.  Handy,  23 
Wend.  260;  Burhop  v.  Milwaukee,  18  Wis. 
481;  MeClellan  v.  Scott,  24  Wis.  81;  Davis  v. 
Dumont,  87  Iowa,  47;  Vreeland  v.  Ifew  Jersey 
Stone  Co.  29  N.  J.  E<i.  188. 

The  relation  of  principal  and  agent  may  be 
inferred  by  implication  from  the  acts  of"  the 
parties,  and  this  rule  applies  as  well  to  agents 
of  corporations. 

Columbus  Co.  V.  HuTford,  1  Neb.  146;  Neio 
England  Mortg.  Sec.  Co.  v.  Harris,  18  Neb.  556; 
McKeighan  v.  Hopkins,  19  Neb.  38;  Rogers  v. 
Empkie  Hardware  Co.  24  Neb.  668. 

A  principal  must  adopt  the  acts  of  his  agents 
as  a  whole,  and  will  not  be  permitted  to  retain 
that  part  which  is  beneficial  and  reject  that 
which  is  not. 

Rogers  v.  Empkie  Hardware  Co.  supra;  New 
England  Mortg.  Sec.  Co.  v.  Hendrickson,  18 
Neb.  158,  and  case  cited. 

Maxwell*  /.,  delivered  the  opinion  of  the 
court: 
This  is  an  action  to  enjoin  the  issuing  of  cer- 
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tain  bonds  of  E.  Township,  in  the  County  of 
Seward,  and  to  have  said  bonds  canceled,  and 
delivered  up,  and  declared  null  and  void.  The 
pleadings,  which  are  very  lengthy,  need  not  be 
set  out  in  this  opinion.  On  the  trial  of  the 
cause,  the  court  made  findings  and  rendered 
judgment  as  follows:  "Now,  on  this  29th  day 
of  December,  1888,  this  cause,  heretofore  tried 
on  a  former  day  of  the  present  term  of  court, 
and  taken  under  advisement,  came  on  for  decis- 
ion and  judnnent,  and  the  court,  being  now 
fully  advised  in  the  premises,  does  find  the 
issues  joined  in  favor  of  the  plaintiffs;  and  that 
the  injunction  heretofore  allowed  and  granted 
and  issued  herein  ought  to  be  made  perpetual; 
and  that  the  bonds  now  under  custody  of  the 
court,  in  the  hands  and  keepins;  of  S.  C.  Lang- 
worthy,  ouffbt  to  be  canceled,  and  held  for 
naught;  and  that  the  said  colorable  and  the 
apparent  record  of  the  proceedings  of  the  board 
of  supervisors  of  Seward  County,  recorded  in 
Commissioner's  Record  No.  4,  pp.  94  to  98,  in- 
clusive, and  on  pages  127  to  181,  so  far  as  the 
same  relates  to  the  calling  of  an  election,  and 
the  voting  of  bonds,  in  said  K.  Township,  is 
incorrect,  unauthorized,  and  ought  to  be  can- 
celed, set  aside,  and  held  for  naught.  It  is 
therefore  by  the  court  considered,  ordered,  and 
adjudged  that  the  said  bonds,  and  the  proposi- 
tion for  their  issue,  and  the  election  held,  and 
proceedings  had  and  done  in  pursuance  there- 
to, in  reference  to  the  issue  of  said  bonds  of  K. 
Township,  in  Seward  County,  Neb.,  were  un- 
authorized by  law  and  void,  and  that  the  same, 
and  all  proceedings  of  the  said  board  of 
supervisors  in  reference  thereto,  be  held  for 
naught;  that  the  said  defendants,  their  successors 
in  office  or  assigns,  are  perpetually  enjoined  and 
restrained  from  delivering  or  authorizing  the 
delivery,  in  any  capacity  whatever,  of  the  said 
bonds,  or  any  of  them,  to  the  said  defendant 
railroad  company,  and  from  negotiating  or  trans- 
ferring them,  or  any  of  them,  at  any  time,  and 
the  said  defendant  railroad  company,  its  officers, 
assigns,  agents,  and  successors,  are  each  of 
them  restrained  from  receiving,  claiming,  as- 
signing, or  negotiating  said  bonds,  or  any  of 
them,  and  from  in  anj^  way  holding  the  same 
to  be  valid;  that  the  said  board  of  supervisors 
and  county  clerk,  and  their  successors  in  office, 
are  severally  enjoined  and  restrained  from 
signing,  authenticating,  or  in  any  Way  validat- 
ing, said  election  canvass  on  the  question  sub- 
mitted at  said  special  election,  or  the  record  of 
said  proposition  submitted,  or  the  record  of 
the  board  of  supervisors  thereon,  and  from  in 
any  way  giving  color  of  validity  of  said  pro- 
ceedings, or  any  of  them,  and  from  recognizing 
in  any  way  the  same  to  be  valid." 

To  authorize  a  precinct,  township,  or  village 
to  issue  bonds,  the  Statute  requires  **a  petition 
signed  by  not  less  than  fifty  freeholders  of  the 
precinct,  township,  or  village  to  be  presented 
to  the  county  commissioners,  or  board  author- 
ized by  law  to  attend  to  the  business  of  the 
county  within  which  such  precinct,  township, 
or  village  is  situated.  Said  petition  shall  set 
forth  the  nature  of  the  work  contemplated,  the 
amount  of  the  bonds  sought  to  be  voted,  the 
rate  of  interest,  which  shall  in  no  event  exceed 
eight  per  cent  per  annum,  and  the  date  when 
the  principal  and  interest  shall  become  due; 
and  the  said  petitioners  shall  give  bond,  to  be 
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approved  by  the  county  commissioners,  for  the 
payment  of  the  expenses  of  the  election,  in  the 
event  that  the  proposition  shall  fail  to  receive 
a  two-thirds  majority  of  the  votes  cast  at  the 
election."  It  appears  from  the  record  that 
fifty  persons  did  sign  the  petition,  and  that 
thereupon  the  election  was  duly  called  and 
held,  and  the  bonds  declared  carried.  This 
election  appears  to  have  been  held  before  the 
depot  in  the  Township  of  K.,  Seward  Countj;, 
was  located.  There  is  a  large  amount  of  testi- 
mony in  the  record  tending  to  show  that  a 
considerable  number  of  the  signers  of  the 
petition  were  induced  to  sign  the  same  by  rep- 
resentations of  the  agents  of  the  railroad  com- 
pany that  a  freight  and  passenger  depot  on  the 
line  of  said  railroad  would  be  located  upon 
section  16  of  said  township.  The  depot  finally 
was  located  upon  section  17  of  said  township. 
A  proposition  to  issue  bonds  to  aid  in  the  con- 
struction of  a  railway  is  in  the  nature  of  a 
contract,  which,  when  accepted,  is  binding 
upon  the  respective  parties;  hence,  if  the  elec- 
tors, through  false  or  fraudulent  representations, 
have  been  induced  to  vote  bonds  to  aid  in  the 
construction  of  such  railway,  a  court  of  equity, 
in  a  proper  case,  will  grant  relief.  Curry  v. 
Decatur  County  Suprs.  61  Iowa,  71:  Sinnett  v. 
Moles,  88  Iowa,  25:  Henderson  v.  San  Antonio 
&  M,  G.  R  Co.  17  Tex.  660,  67  Am.  Dec.  675; 
Crump  V.  United  States  Min.  Co.  7  Gratt.  853, 
56  Am.  Dec.  116;  Wickham  v.  Grant,  28  Kan. 
517. 

Where  parties  have  been  induced,  by  false 
representations,  to  sign  a  petition  calling  an 
election  to  vote  aid  to  a  railway,  they  may  set 
up  such  false  representations  as  grounds  for 
■  enjoining  the  issuing  of  the  bonds.  Sinnett  v. 
Moles,  Curry  v.  Decatur  County  Suprs.  and 
Wickham  v.  Grant,  supra;  Melendy  v.  Keen, 
89  111.  895;  Sandford  v.  Sandy,  23  Wend.  260; 
Burhap  v.  Milwaukee,  18  Wis.  481;  McClellan 
V.  Scott,  24  Wis.  81;  Davis  v.  Dumont,  87 
Iowa,  47;  Vreeland  v.  New  Jersey  Stone  Co.  29 
N.  J.  Eq.  188. 

If,  therefore,  the  plaintiffs  were  induced  to 
sign  the  petition  by  false  representations,  they 
have  a  right  to  set  up  such  representations  to 

Erevent  the  issuing  of  the  bonds.  It  is  claimed, 
owever,  that  the  persons  who  procured  the 
signatures  to  the  petition  were  not  the  agents 
of  the  railway  company,  and  therefore  such 
company  cannot  be  affected  by  their  statements. 
This  question  was  before  the  Supreme  Court 
of  New  York  in  Sandfordv.  Handy^  88 Wend. 
265,  and  the  opinion  delivered  by  Chi^f  Justice 
Nelson,  who  says:  "The  distinction  between 
'general'  and  'special'  agent  has  often  been  the 
subject  of  discussion  in  adjudged  cases,  and 
by  elementary  writers,  but  it  is  not  particularly 
important  here,  as  this  is  conceded  to  be  a  case 
of  special  agency.  Our  inquiry  is  more  espe- 
cially directed  to  ascertain  the  extent  of  the 
principal's  responsibilitv  in  cases  of  this  char- 
acter; or  rather,  confining  it  more  particularly 
to  the  point  before  us,  to  what  extent  and  to 
what  circumstances  will  the  principal  be  held 
responsible  for  the  representations  and  declara- 
tions of  the  agent  ?  "  Mr.  Justice  Story,  in  his 
recent  valuable  commentaries  on  the  subject 
(page  126),  lays  down  the  general  rule,  and 
which  is  as  applicable  to  special  as  to  general 
agents,  that,  ''where  the  acts  of  the  agent  will 
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bind  the  principal,  there  his  representations, 
declarations,  and  admissions  respecting  the 
subject  matter  will  also  bind  him  if  made  at 
the  same  time,  and  constituting  part  of  the  rts 
gestof."  He  further  observes  Uiat,  "for  most 
practical  purposes,  a  party  dealing  with  an 
agent  who  is  acting  within  the  scope  of  his  au- 
thority and  employment  is  to  be  considered  as 
dealing  with  the  principal  himself.  If  it  is  the 
case  of  a  contract,  it  is  the  contract  of  the  prin- 
cipal. If  the  agent,  at  the  time  of  the  con- 
tract, makes  any  representations,  declarations, 
or  admissions  touching  the  subject  matter  of 
the  contract,  it  is  the  representation,  declara- 
tion, or  admission  of  the  principal." 

These  principles  are  fully  borne  out  by  the 
several  authorities  referred  to;  are  founded  in 
good  sense  and  with  a  just  conception  of  the 
commercial  and  other  business  transactions  of 
life  from  which  they  have  been  derived.'* 
This,  we  think,  is  a  correct  statement  of  the 
law.  If  a  person  is  employed  by  a  railway  com- 
pany in  a  special  matter,  as  to  procure  signa- 
tures to  a  petition  for  the  calling  of  an  election 
to  vote  bonds  in  aid  of  such  railway,  the  com- 
pany will  be  bound  by  the  representations  of 
such  agent  made  in  any  manner  pertaining  to 
his  duties.  In  other  words,  a  principal,  by 
availing  himself  of  the  acts  of  an  agent,  must 
adopt  tue  same  in  toto,  and  cannot  adopt  that 
which  is  beneficial,  and  reject  that  which  is 
detrimental.  This  rule  was  recently  applied 
bv  this  court  in  Donisthorpe  v.  Fremont,  E.  d: 
A.  V.  R.  Co.  (Neb.)  46  N.  W.  Rep.  240,  and 
the  company  held  responsible  for  the  repre- 
sentations of  the  agent. 

In  the  case  at  bar  it  is  clearljr  shown  that  a 
number  of  the  petitioners  were  induced  to  sign 
the  petition  by  representations  made  on  behalf 
of  the  railway  companv  that  the  depot  would 
be  located  on  section  16.  There  is  no  pretense 
that  the  depot  had  been  located  on  that  sec- 
tion. The  appellants  contend  that  it  was 
located  on  section  17,  and  therefore  is  more 
advantageous  to  some  of  the  plaintiffs  than  if 
located  on  section  16.  It  is  sufl3cient  to  say 
that  the  original  proposition,  under  which  a 
number  of  the  plaintiffs  were  induced  to  sign 
the  petition,  was  that  the  depot  would  be 
located  on  section  16.  If  the  company  may 
remove  it  to  section  17,  it  may  remove  it  to  the 
extreme  limits  of  the  township.  We  cannot 
make  a  new  contract  for  the  parties.  The 
plaintiffs  are  entitled  to  a  performance  of  the 
condition  under  which  they  are  induced  to  sign 
the  petition  for  the  election  to  vote  the  aid; 
and,  as  it  is  apparent  that  the  company  has  not 
performed  its  part  of  the  agreement,  it  is  not 
entitled  to  the  bonds. 

It  is  contended  on  behalf  of  the  appellants 
that  fraud  cannot  be  predicated  on  a  promise 
not  performed,  and  Perkins  v.  Longee,  6  Neb. 
220,  is  cited  to  sustain  that  position.  That  ac- 
tion was  brought  for  the  purchase  money  of 
the  sale  of  a  lot  which  the  defendant  had  per- 
sonally examined  before  purchasing,  and  he 
alleged,  as  a  defense,  that  the  plaintiff,  to  in- 
duce him  to  purchase  the  same,  had  falsely 
represented  to  him  that  he  was  about  to  erect 
a  large  brick  hotel  on  a  lot  near  that  sold  to  the 
defendant.  It  was  held  that  such  promise  was 
not  actionable,  and,  as  the  party  had  person 
ally  viewed  the  lot  before  purchasing,  that  he 
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must  pay  for  the  same.  In  the  case  at  bar, 
however,  the  inducement  or  consideration  for 
signing  the  petition  calling  the  election  was  the 
location  of  the  depot  on  section  16.  The  case 
therefore  differs  from  that  of  Perkins  v.  Lougee, 

Some  objection  is  made  to  a  number  of  the 
signers  of  the  petition,  on  the  ground  that  they 
are  not  freeholders.  It  is  unnecessary  to 
examine  this  question.  It  is  sufficient  to  say 
that  it  is  indispensable  that  a  petition  recjuest- 
ing  the  calling  of  an  election  must  be  signed 
by  at  least  fifty  freeholders,  and  without  such 
petition  such  commissioners  have  no  jurisdic- 
tion. 

The  judgment  of  the  District  Caurt  is  right, 
and  is  affirmed. 

Cobby  Ch,  J,,  concurs.  Norval,  J.,  hav- 
ing tried  the  case  in  the  court  below,  took  no 
part  in  the  decision. 

A  rehearing  was  subsequently  granted  and 
on  November  25, 1891,  Cobb*  Ck  7.,  on  behalf 
of  the  court,  delivered  the  following  opinion: 

This  cause  was  brought  to  this  court  on  ap- 
peal from  the  District  Court  of  Seward  County, 
was  argued  and  submitted  at  a  former  term, 
the  judgment  of  the  district  court  affirmed,  and 
opinion  filed,  which  is  published  in  the  thir- 
tieth volume  of  our  Reports,  page  877.  At  the 
last  term  a  reargument  was  granted  upon  the 
application  of  the  defendant  the  Fremont,  Elk- 
horn  &  Missouri  Valley  Railroad  Company. 
The  cause  was  again  argued  and  submitted  at 
the  present  term.  The  object  of  the  action 
was  to  restrain  and  enjoin  the  issuing  and  de- 
livery of  $10,000  of  the  bonds  of  K  Town,  in 
the  County  of  Seward,  claimed  to  have  been 
voted  by  said  town  as  a  donation  to  the  railroad 
company,  at  a  special  election  held  in  said  town 
for  that  purpose  on  the  25th  day  of  February, 
1887.  The  grounds  of  said  action  were:  First. 
Fraudulent  representations,  promises,  and  in- 
ducements made  by  the  defendant  railroad  com- 
pany, its  agents  and  aid  solicitors,  to  induce 
sixteen  of  the  petitioners  who  signed  the  peti- 
tion asking  the  board  of  supervisors  to  calf  the 
special  election  submitting  said  question  to  the 
voters  of  said  town,  whereby  they  were  in- 
duced to  sign  said  petition,  and  without  the 
signatures  thus  fraudulently  obtained  there 
were  less  than  fifty  legal  freehold  petitioners 
upon  said  petition.  Second.  That  nine  of  the 
signers,  and  whose  names  appear  on  said  peti- 
tion, were  not  freeholders  of  said  town,  and 
that  one  of  the  names  signed  to  said  petition, 
to  wit,  John  Draper,  was  that  of  an  insane  man, 
incompetent  to  transact  any  business,  and  that 
he  did  not  sign  the  same,  nor  authorize  any 
person  to  sign  it  for  him.  Third.  Fraudulent 
representations  and  promises  made  by  the 
agents,  officers,  employes,  and  aid  agents  of 
the  defendant  railroad  company  to  voters  of 
said  K  Town  to  vote  the  said  bonds.  Upon 
the  trial,  the  finding  of  the  court,  although 
quite  full,  was  general,  and  was  equally  appli- 
cable to  either  of  the  threegrounds  covered  by 
the  plaintiff's  petition.  The  opinion  of  this 
court  hereinbefore  referred  to  is  confined  to  the 
first  proposition  stated. 

The  statute  makes  it  a  condition  precedent  to 
the  submission  of  a  proposition  to  vote  bonds 
to  be  donated  to  a  work  of  internal  improve- 
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I  ment  that  a  petition  praying  for  such  submis- 
sion be  signed  by   not   less  than    fifty  f ree- 

1  holders  of  the  town  or  other  municipality  by 
which  the  donation  is  to  be  made.  It  appears 
by  the  record  that  fifty-six  petitioners  signed 
the  petition,  which  was  presented  to  the  county 
board  of  Seward  County  praying  the  submis- 
sion of  the  proposition  to  vote  bonds  to  the 
voters  of  Town  K,  in  said  county.  The  peti- 
tion upon  which  the  cause  was  tried  alleged 
that  more  than  sixteen  of  the  petitioners  on 
said  petition  were  induced  and  i)revailed  upon 
to  sign,  and  did  sign,  said  petition  solely  and 
wholly  upon  the  promises,  representations,  and 
agreements  of  the  defendant  Fremont,  Elk- 
horn  &  Missouri  Valley  Railroad  Company, 
through  and  by  its  officers,  agents,  attorneys, 
employes,  and  aid  solicitors,  that,  in  the  event 
of  the  submitting  of  said  proposition  to  and  the 
voting  by  said  Town  K  of  the  bonds  contem- 
plated, said  company  would,  immediately  up- 
on the  completion  of  its  said  road  through  said 
town,  establish  and  locate  a  permanent  freight 
and  passenger  depot  on  its  said  proposed  line  of 
road  within  one-half  mile  of  the  center  of  said 
town,  and  upon  section  16  therein,  with  other 
averments  to  the  effect  that  by  virtue  of  the 
said  petition  a  special  election  was  called  in  said 
Town  K;  that  at  said  election  the  said  contem- 
plated bonds  were  voted;  that  the  said  railroad 
had  been  constructed  through  the  said  town, 
but  that  said  defenflant  company  has  failed 
and  refused  to  locate  and  erect  such  depot  at 
or  near  the  center  of  said  town,  or  upon  said 
section  16.  As  stated  in  the  original  opinion, 
there  is  a  large  amount  of  evidence  tending  to 
prove  that  seven  of  the  persons  who  signed  the 
said  petition  were  induced  to  do  so  solely  by 
the  promise  of  persons  representing  said  rail- 
road company  that  the  depot  in  said  Town  E 
would  be  located  at  the  point  named  in  the  pe- 
tition in  this  action.  This  general  proposition 
is  scarcely  denied  or  contested  by  counsel  in 
the  brief  on  the  reargument;  but  they  contend 
that  the  persons  making  these  promises  and  in- 
ducements were  not  authorized  to  bind  the  rail- 
road company  thereby,  and  that  such  promises 
and  agreements  were  not  made  at  such  times 
as  to  become  and  be  a  part  of  the  res  gestce  of 
the  signing  of  said  petition  by  the  said  several 
petitioners.  There  was  evidence  before  the 
district  court  from  which  it  would  have  found, 
and  doubtless  did  find,  that  four  of  the  signers 
of  the  petition,  to  wit,  Wullenwaber,  Sorter, 
Hudson,  and  Barthold,  were  induced  to  sign 
the  same  by  promises  as  to  the  location  of  the 
said  depot,  made  directly  to  them  severally  by 
J.  F.  Goehner;  that  one  of  said  signers,  to  wit, 
Fetton,  was  induced  to  sign  the  said  petition 
by  promises  in  relation  to  the  location  of  said 
depot,  made  to  him  by  said  J,  F.  Goehner  in- 
directly throuf;h  his  co-petitioner  Wullenwaber; 
that  .one  of  said  signers,  to  wit,  Spahr,  was  in- 
duced to  sign  said  petition  by  promises  in  rela- 
tion to  the  location  of  said  depot,  made  to  them 
severally  bv  the  said  J.  F.  Goehner  indirectly 
through    their    co-petitioners     Wullenwaber, 

'  Sorter,  and  Hudson,  and  that  one  of  said  sign- 
ers, to  wit,  Rog^e,  was  induced  to  sign  said 

j  petition  by  promises  made  to  him  by  the  said 

1  J.  F.  Goehner  indirectly  through  his  co-pieti- 
tioner  Hudson.     It  is  not  contended  that  the 

I  said  J.  F.  Goehner  had  direct  authority  from 
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tbe  board  of  directors  of  the  defendant  railroad 
company  to  make  the  said  promises,  or  any 
promises,  to  the  said  signers,  or  any  of  them, 
to  induce  them  to  sign  the  said  petition;  but  it 
is  contended,  and  is  believed,  that  the  evidence 
sufficiently  proves  that  he  was  authorized  by 
the  last  named  defendant,  indirectly,  through 
P.  E.  Hall,  the  superintendent  of  construction 
of  the  defendant  railroad  company,  to  procure 
the  signatures  of  a  sufficient  number  of  the 
freeholders  of  said  Town  K  to  the  i)etition  for 
said  election  for  voting  bonds,  and  to  do  the 
necessary  soliciting  and  electioneering  for  the 
accomplishing  of  that  purpose;  also  that  the 
petition  calling  for  said  election,  and  which 
was  afterwards  signed  bv  the  freeholders  of 
said  TownK,  as  hereinbefore  stated,  presented 
to  the  county  board  of  Seward  County,  and 
upon  which  said  election  was  in  fact  called, 
was,  by  the  attorney  of  said  company,  who  in 
concert  with  the  said  superintendent  of  con- 
struction was  actively  enga^d  in  behalf  of  said 
railroad  company  in  solicitmg  and  procuring 
the  donation  of  bonds  to  said  company  by  the 
several  towns  upon  the  line  of  its  road  in 
Seward  County,  and  especially  of  Town  K. 
prepared  and  placed  in  the  hands  of  said  J.  F. 
Goehner,  with  authority  and  instruction  that 
he  solely,  or  in  connection  with  W.  Q.  Dick- 
inson, procure  the  signatures  of  the  freeholders 
of  said  Town  E  thereto,  and  take  and  use  all 
of  the  necessary,  proper,  and  expedient  ste|>s 
and  measures  for  that  purpose;  and  this,  it  is 
believed,  conferred  sufficient  authority  upon 
the  said  J.  F.  Goehner  to  bind  the  said  defend- 
ant railroad  company,  by  a  promise  to  the 
signers  of  tbe  petition,  or  those  who  would  af- 
terwards, in  consideration  thereof,  become 
signers,  that  a  depot  of  said  road  should  be  lo- 
cated at  a  designated  point. 

It  follows,  I  think,  that  Mr.  Goehner  having 
authority  as  above  stated,  and  tbe  object  to  be 
accomplished  being  one  of  taxation  of  private 
property,  yet  nevertheless  was  of  public  town- 
ship concern,  in  which  one  individual  voter 
could  alone  accomplish  but  little,  his  authority 
was  sufficient  to  operate  through  and  by  the 
aid  of  his  associates,  who  were  his  neighbors, 
and  but  lately  his  fellow-emigrants  from  a  for- 
eign country.  The  promises,  therefore,  of 
Goehner  maae  to  Fetton,  Spahr,  and  Rogge, 
through  WuUenwaber,  Sorter,  and  Hudson, 
were  the  promises  of  the  defendant  railroad 
company,  made  indirectly  in  two  degrees  by  its 
superintendent  of  construction  and  attorney. 

I  might  add  that  it  appears  from  the  evi- 
dence that  many  of  the  signers  of  the  petition 
for  the  election  were  present  at  a  public  meet- 
ing, and  heard  the  attorney  of  the  railroad 
company,  in  a  public  speech,  made  within  the 
general  scope  and  plan  of  the  company's  solici- 
tation of  donations  from  the  several  towns  of 
Seward  County,  and  especially  Town  K,  prom- 
ise on  the  part  of  the  railroad  company  that 
the  said  company  would  locate  and  build  a 
freight  and  passenger  depot  within  a  half  mile 
from  the  center  of  section  16,  in  daid  K  Town, 
in  Seward  County.  The  appellant  railroad 
company  contends  in  the  brief  on  rehearing 
that  tbe  statements  and  promises  made  to  the 
petitioners,  either  directly  or  indirectly,  by  or 
through  Goehoer,  are  no  part  of  the  res  gestae. 
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In  the  limited  time  at  my  disposal,  I  have  been 
unable  to  find  any  case  where  the  declaration 
of  an  agent  has  been  held  to  be  not  of  the  res 
gestcBhecsLUBG  made  before  the  final  consumma- 
tion of  a  contract;  and  I  concede  that  in  most 
of  the  cases  the  test  has  been  whether  the  dec- 
laration was  made  at  the  time  or  so  soon  after 
the  transaction  or  event  as  to  forbid  the  con- 
clusion that  it  was  made  as  the  result  of  study 
or  reflection,  and  in  view  of  its  effect  as  evi- 
dence. I  cannot  conceive  that  a  declaration 
made  in  the  course  and  progress  of  a  negotia- 
tion, and  for  the  purpose  of  effecting  tbe  con- 
summation of  an  agreement,  is  any  the  less  a 
part  of  the  res  gestaiuec&ase  of  its  being  made 
at  a  previous  interview,  shortly  before  tbe  one 
at  which  such  declaration  or  inducement  re- 
sulted in  the  consummation  of  the  con- 
tract. 

It  is  also  contended  that  because  the  petition 
was  kept  in  the  store  of  Mr.  Dickinson,  and 
presented  to  the  signers  by  him,  the  promises 
and  inducements  made  and  held  out  by  €k>ehner 
to  procure  signers  to  that  paper  cannot  be  con- 
sidered a  part  of  the  res  gesta,  altboueb  Dick- 
inson and  Goehner  were  en^ged  in  the  com- 
mon work  of  soliciting  petitioners  and  voters 
for  the  common  purpose  of  obtaining  the 
coveted  donation  by  K  Town  to  the  railroad 
company.  I  cannot  agree  to  this  proposition. 
It  is  not  deemed  necessary  to  add  to  what  is 
said  in  the  original  opinion,  as  to  the  ratifica- 
tion and  adoption  on  the  part  of  the  railroad 
company  of  the  means  used  by  the  persons  act- 
ing as  its  agents,  procurers,  and  promoters, 
further  than  to  say  that  a  careful  examination 
of  the  opinion  fails  to  cast  a  doubt  upon  it  as 
a  correct  exposition  of  the  law  in  that  respect 
I  conclude,  therefore,  that  there  is  sufficient 
evidence  in  the  bill  of  exceptions  to  sustain  the 
finding  of  the  trial  court  that  seven  of  the  fifty- 
six  signers  of  the  petition  upon  which  the  elec- 
tion for  the  bonds  was  called  in  K  Town  were 
induced  to  become  such  signers  by  means  of 
the  false,  and,  in  law,  fraudulent,  representa- 
tions of  the  defendant  railroad  company,  in  re- 
spect to  the  location  and  erection  of  tbe  rail- 
road depot  in  Town  K.  This  number  of  sign- 
ers being  eliminated  from  the  petition,  leaves 
but  forty-nine  signers,  less  than  the  number 
required  by  statute  to  authorize  the  calling  of 
said  election. 

There  is  another  branch  of  the  case,  which, 
though  not  treated  in  the  original  opinion,  is 
worthy  of  some  notice.  It  appears  from  the 
evidence  that  six  of  the  sixers  of  the  petition 
upon  and  by  virtue  of  which  the  election  for 
the  issuance  and  donation  of  the  railroad  bonds 
in  Town  K  of  Seward  County,  was  called  and 
held,  to  wit,  Suddith,  Muir,  Miner,  Pederson. 
Schultz,  and  Ebberpacher,  were  not,  nor  wore 
either  of  them,  freeholders  of  said  K  Town  at 
the  time  or  date  of  the  signing  of  said  petition 
and  the  calling  of  said  election,  and  that  on^ 
of  the  signers  of  said  petition,  to  wit,  Draper, 
was,  at  the  time  and  date  of  the  placing  of  his 
name  to  the  said  petition,  insane,  and  legally 
an  inmate  of  the  state  hospital  for  the  insane,  to 
which  he  had  been  legally  committed,  and  from 
which  he  had  never  been  discharged,  but  was 
at  I  the  time  in  fact  undischarged.  Moreover, 
that  he  did  not  sign  the  said  petition,  but  that 
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his  name  was  without  authority  written  there- 
on by  a  Mr.  Atwater.  Thus  it  appears,  and 
was  evidently  so  found  by  the  trial  court,  that 
there  were  not  to  exceed  forty-two  legal  sign- 


ers to  the  said  petition.    The  judgment  of  the 
district  court  is  again  affirmed. 
Maxwell,  J.,  concurs.    Norval,  J.,  did 

not  sit. 


IOWA  SUPREME  COURT. 


James  McKEE,  Admr.,  etc.,  of  Joseph  M. 
Brown,  Deceased, 

V. 

CHICAGO,   ROCK  ISLAND  &  PACIFIC 
R.   CO.,  Appt. 


(. 


.Iowa. 


1.  All  ordinary  and  reasonable  care 
and  superrifllon  must  he  used  by  a  railroad 
comi>any  to  keep  Its  roadway  safe  for  Its  em- 
ploy^. 

8«  A  mle  that  no  Inmber,  wood*  stone* 
materials*  or  tools  shall  be  placed  within 
five  feet  of  the  roil  does  not  apply  to  a  wIdk 
fence  at  a  railroad  cattle-guard. 

8.  Placing  wlng^  fences  at  a  cattle- 
flrnard  three  feet  ten  inches  from  the 
rails  at  the  bottom  and  inclinlnjr  sliflrhtly  out- 
ward at  the  top  is  not  negligence  which  will  ren- 
der a  railroad  company  liable  for  the  death  of  a 
brakeman  by  cominsr  in  contact  with  one  of  them 
while  hang1n£r  low  on  the  side  of  a  freight  car 
lookiDRT  under  it  to  discover  what  was  causing 
stones  to  fly  therefrom,  where  no  such  accident 
had  ever  happened  before  on  the  road  or  had 
been  anticipated  and  no  complaint  had  been 
made  of  the  fences. 

4.  A  brakeman  most  be  presumed  to 
know  the  distance  from  the  rails  of 
"wing  fences  at  cattle-guards  so  as  to  charge 
him  with  the  risk  of  hanging  low  on  a  ladder  at 
the  side  of  a  car  In  order  to  look  under  it. 
{Beck,  Ch.  J.,  diSKnts.) 

(October  28,1801.) 

APPEAL  \ij  defendant  from  a  judgment  of 
the  Distnct  Court  for  Wayne  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
in  death  and  alleged  to  have  been  caused  by 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesmrs,  Freeland  ft  Milest  Cummins  ft 
Wright  and  Thomas  S.  Wrigrht*  for  ap- 
pellant: 

The  fair  intendment  of  the  instructions  is 
that  defendant,  while  it  must  use  ordinary 
care,  must  also  secure  a  safe  condition;  not  a 
reasonably  safe  condition;  not  ordinarily  safe 
but  a  safe  condition.  Defendant  is  not  bound 
to  secure  safety  nor  provide  a  safe  roadbed. 

Burke  v.  Wttherbee,  98  N.  Y.   565;   Wood, 

Mast.  &  8erv.  §  834;  Chicago,  R.  L  d  P.  R, 

'  Co.  V.  Londergan,  6  West.  Rep.  59,  118  111.  48. 

Defendant  was  bound  to  anticipate,  not  only 
the  emergency  of  a  falling  brake-beam,  but 


also  that  the  train  would  not  be  stopped  to  in- 
vestigate the  difficulty,  and  that  a  orakeman 
would  climb  down  on  a  side  ladder  and  pro- 
ject his  body  out  from  the  car  in  an  unusual 
position.  When  the  act  or  omission  com- 
plained of  is  not  in  itself  a  distinct  wrong  and 
can  only  become  a  wrong  to  any  particular  in- 
dividual through  injurious  consequence  re- 
sulting therefrom,  this  consequence  must  not 
only  be  shown,  but  it  must  be  so  connected  by 
averment  and  evidence  with  the  act  or  oitiis 
sion,  as  to  appear  to  have  resulted  therefrom 
according  lo  the  ordinary  course  of  events 
and  as  a  proximate  result  of  a  sufficient  cause 

Cooley,  Torts,  pp.  69,  70. 

The  location  ana  construction  of  the  cattle 
guard  fence  was  "not  in  itself  a  distinct  wrong." 
The  injurious  consequences  did  not  result  ''ac- 
cording to  the  ordinary  course  of  events,"  but 
through  the  conjunction  of  an  extraordinary 
event. 

See  Ryan  v.  Railroad,  10  Ont.  Rep.  C.  P. 
Div.  745;  Skipp  v.  Eastern  Counties  R.  Co,  9 
Exch.  226. 

To  make  the  Company  liable  for  the  loca- 
tion and  construction  of  this  cattle-guard,  it 
should  at  the  time  have  been  aware  that  its 
employes,  in  the  usual  and  ordinary  discharge 
of  their  duties,  would  be  requirecl  to  expose 
themselves  to  the  dangers  incident  to  such 
location  and  construction. 

KoonU  V.  Chicago,  R.  I.  A  P.  R,  Co.  65 
Iowa,  224. 

The  duty  resting  upon  the  proprietor  does 
not  go  to  the  extent  oi  re(j[uiring  bim  to  make 
accidental  injuries  impossible. 

^ogren  v.  Uall,  53  Mich.  274;  AUison  Mfg. 
Co.  V.  McCormiek,  118  Pa.  519;  Beatty  v.  Cen- 
tral  loiea  R.  Co.  58  Iowa.  248;  Wabash,  8t.  L. 
&  P.  R.  Co.  V.  Locke,  11  West.  Rep.  877,  112 
Ind.  404;  Henry  v.  St.  Louis,  K.  G.  d  N.  R. 
Co.  76  Mo.  288:  Clark  v.  Caledonian  R.  Co.  5 
Scotch,  Sess.  Cas.  (4th  series)  278;  Simons  v. 
Great  Western  R,  Co.  18  C.  B.  50;  Money  v. 
Lower  Vein  Coal  Co.  55  Iowa,  671. 

If  defendant  was  bound  to  anticipate  that 
brake-beams  would  get  down  and  that  brake- 
men  would  hang  down  on  the  car  ladders  to 
inspect  while  the  train  was  in  motion,  then  the 
liaSility  for  this  to  occur  is  and  was  a  risk  and 
duty  incident  to  the  service,  which  risk  and 
dut^r  deceased  assumed  when  he  entered  the 
service. 

Mayes  v.  Chicago,  RL  &  P.  R.  Co.  63  Iowa, 
569. 

The  question  whether,  under  the  circum- 
stances, the  position  of  the  cattle-guard  was 


NOTS.— For  liability  of  master  for  negrligenoe  In 
respect  to  servant's  safety,  see  notes  to  Lindvall  v. 
Woods  (Minn.)  i  L.  B.  A.  798;  Georflrla  Pac.  R.  CJo. 
V.  Dooley  (Ga.)  12  L.  B.  A.  842. 

As  to  assumption  of  risks,  see  notes  to  Taylor  v. 
BvansvUle  &  T.  H.  B.  Go.  (Ind.)  6  L.  B.  A.  584;  Hun- 
18  L.  R.  A. 


ter  V.  New  York,  O.  &  W.  B.  Co.  (N.  Y.)  6  L.  R.  A. 
24d;  Howard  v.  Delaware  &  H.  Canal  Co.  (Vt)  6  L. 
B.  A.  76:  Foley  v.  Pettee  Mach.  Works  (Mass.)  4  L. 
B.  A.  51 ;  Pidcock  v.  Union  Pac.  R.  Co.  (Utah)  1 
L.  B.  A.  181.  Also  Williamson  v.  Newport  News  A 
M.  Valley  Co.  (W.  Va.)  12  L.  B.  A.  297. 
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the  proximate  wronj^ul  cause  of  the  accident, 
was  one  of  law  for  the  court. 

Koontz  V.  Chicago,  R.  L  d  P.  R  Co.  05 
Iowa,  234;  Illick  v.  Flint  d-  P.  M.  R.  Co.  12 
West.  Rep.  440,  67  Mich.  682;  L(yc^oy  v.  Bos- 
ton d  L.  R.  Corp.  125  Mass.  79. 

If  deceased  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  of  the  danger, 
continuance  in  service  without  objection  would 
result  in  a  waiver  and  assumption  of  the  risk. 

Muldotoney  v.  Illinois  Cent.  R.  Co.  39  Iowa, 
620;  Hoben  v.  Burlington  d  M.  Riter  R.  Co.  20 
Iowa,  562;  State  v.  Uartzell,  58  Iowa,  520;  Pres- 
ton V.  Dubuque  &  P.  R.  Co.  11  Iowa,  15;  Wil- 
son Sewing  Mach.  Co.  v.  Bull,  52  Iowa,  554; 
Conway  v.  Illinois  Cent.  R.  Co.  60  Iowa,  469. 

There  was  error  in  admitting  the  rule  under 
the  head  of  "track  repairers." 

Baldwin  v.  St.  Louis,  K.  dt  K  R.  Co.  68 
Iowa,  87;  Union  Pac.  R.  Co.  v.  Springsteen,  41 
Kan.  724;  Richardson  v.  Cooper,  88  111.  270. 

All  that  the  law  requires  of  a  railroad  com- 
pany to  protect  itself  against  claims  for  per- 
sonal injuries  by  its  employes  is  reasonable 
care  in  providing  safe  cars,  machinery,  and 
appliances. 

Conway  v.  Illinois  Cent.  R.  Co.  supra; 

Messrs  Qeorge  Hall  and  C.  W.  Steele* 
for  appellee: 

It  was  the  duty  of  appellant  to  furnish  appel- 
lee's intestate  and  its  servant  and  employe  a 
reasonably  safe  track,  materials  and  structures 
and  a  safe  place  in  which  to  work,  and  to  keep 
the  same  in  repair. 

Chicago  d  iV.  W.  R.  Co.  v.  Swett,  45  111.  201; 
Illinois  Cent.  R.  Co.  v.  Welch,  52  111.  188,  4 
Am.  Rep.  598;  Drymala  v.  Thompson,  26  Minn. 
40;  Coombs  v.  Neio  Bedford  Cordage  Co.  102 
Mass.  572,  3  Am.  Rep.  506;  Plank  v.  New 
York  Cent,  d  E.  R,  R.  Co.  60  N.  Y.  608;  ffuhn 
V.  MissouH  Pac.  R.  Co.  10  West.  Rep.  405,  92 
Mo.  440;  Devlin  v.  Wabash,  St^  L.  d  P.  R.Co. 
4  West.  Rep.  54,  87  Mo.  545;  Siela  v.  Hanni- 
bal d  St.  J.  R.  Co.  82  Mo.  488;  Porter  v.  Han- 
nibal d  St.  J.  R.  Co.  71  Mo.  66;  Long  v.  Pacific 
R.  Co.  65  Mo.  225;  Snow  v.  Housatonie  R.  Co. 
8  Allen,  441.  85  Am.  Dec.  720,  note;  Greenleqf 
V.  lllijiois  Cent.  R.  Co.  29  Iowa,  41,  42;  Hosie 
V.  Chicago,  R.  L  d  P.  R.  Co.  75  Iowa,  688. 

The  greater  the  peril  and  the  risk  of  the  em- 
ployment, the  greater  must  be  the  care  and 
effort  of  the  appellant  in  providing  for  the 
safety  of  employes. 

Hough  V.  Texas  d  P.  R.  Co.  100  U.  8.  217, 
25  L.  ed.  815;  Cayzer  v.  Taylor,  10  Gray,  274. 

Appellant  was  guilty  of  negligence  in  con- 
structing, and  permitting  its  fence  and  cattle- 
fuard  to  remain  so  close  to  its  track  as  to  en- 
anger  the  life  of  appellee's  Intestate,  while  in 
appellant's  employ,  and  aiding  and  assisting  in 
running  and  operating  its  trains  over  that  por- 
tion of  Its  road. 

Patterson,  Railway  Ace.  Law,  807;  Beach, 
Contrib.  Neg.  §  184;  1  Shearra.  &  Redf.  Neg. 
4th  ed.  §  198,  note;  Baltimore  dO.d  C  R.  Co. 
V.  Rowan,  1  West.  Rep.  914,  104  Ind.  88,  28 
Am.  &  Enc.  R.  R.  Cas.  890;  Eames  v.  Texas 
d  iV.  O.  R7  Co.  68  Tex.  660, 22  Am.  &  Ene.  R. 
R.  Cas.  545;  Robely.  Chicago,  M.  d  St.  P.  R. 
Co.  85  Minn.  84;  Chicaqo  d  A.  R.  Co.  v.  John- 
son, 2  West.  Rep.  888,  il6  111.  206;  Scanlon  v. 
Boston  d  A.  R.  Co.  147  Mass.  484;  St.  Louis, 
Ft.  S.  d  W.  R.  Co.  V.  Intin,  87  Kan.  701;  Lou- 
18  L.  R.  A, 


ismlle,  N.A.dC.R.  Co.  v.  Wright,  18  West. 
Rep.  798, 115  Ind.  878;  Ferren  v.  Old  Colony 
R,  Co.  8  New  Eng.  Rep.  880,  148  Mass.  197^ 
Pideoek  v.  Union  Pac.  R.  Co.  6  Utah,  612; 
Dorsey  v.  Phillips,  42  Wis.  588;  Chicago  d  L 
R.  Co.  V.  Russell,  91  111.  298,  88  Am.  Rep.  54; 
Kearns  v.  Chic^jgo,  M.  dSt.  P.  R.  Co.  66  Iowa. 
599;  lUinois  Cent.  R.  Co.  v.  Welch,  52  Dl.  183, 
4  Am.  Rep.  598;  Johnson  v.  St.  Paul,  M.  d 
M.  R.  Co.  48  Minn.  58. 

It  was  the  duty  of  appellant  to  know  of  the 
dangerous  proximity  of  the  fence  to  the  track 
of  its  road,  and  whether  it  knew  or  not,  it  is 
liable  if  it  could  have  known  by  the  exercise  of 
reasonable  diligence. 

Gibson  v.  Pacific  R.  Co.  46  Mo.  163,  2  Am. 
Rep.  497;  Hayden  v.  t^nithtiUe  Mfg.  Co.  29 
C'onn.  548;  Chicago  d  L  R.  Co.  v.  Russell,  «/- 
pra;  Springfield  y.  Doyle,  76111.  202;  Chicago 
V.  Fowler,  60  111.  322. 

It  was  not  the  duty  of  the  deceased  to  inves- 
tigate for  himself,  or  determine  the  condition 
of  the  appliance  furnished  him.  or  the  distance 
of  the  fence  from  the  track.  He  was  not  re- 
quired to  know  whether  appellant's  road  had 
been  safely  and  properly  constructed,  nor  was 
he  required  to  know  of  all  defects  and  obstruc- 
tions that  existed  on  the  line  of  road  over  which 
he  run,  but  he  had,  without  investigation,  the 
right  to  assume  that  they  were  safe  and  suffi- 
cient for  the  purpose,  and  that  appellant  had 
discharged  its  duties  towards  its  employes. 

St.  Louis,  Ft.  S.  d  W.  R.  Co.  v.  Irwut, 
Dorsey  v.  Phillips,  Gibson  v.  Pacific  R.  Co.,^ 
Snow  V.  Housatonie  R,  Co.  and  Chicago  d  y. 
W.  R.  Co.  V.  Swett,  supra;  Faren  v.  Sellers, 
89  La.  Ann.  1011,  4  Am.  St.  Rep.  256,  note; 
PorUr  V.  Hannibal  d  St.  J.  R.  Co.  and  Der- 
lin  V.  Wabash,  St.  L.  d  P.  R.  Co.  supra;  Lew- 
is V.  St.  Louis  d  L  M.  R.  Co.  69  Mo.  506;  Pet- 
ty y.  Hannibal  d  St.  J.  R.  Co.  8  West.  Rep. 
297,  88  Mo.  806. 

The  deceased  did  not  assume  the  risk  caused 
by  the  dangerous  proximity  of  the  fence  to  the 
track  unless  he  knew  of  the  dancer. 

Scanlon  v.  Boston  d  A.  R.  Q>.,  Pideoek  v. 
Union  Pac.  R.  Co.  and  Hosic  v.  Chicago,  R.  L 
d  P.  R.  Co.  supra. 

The  knowledge  of  the  deceased  as  to  the 
dangerous  proximity  of  the  fence  cannot  be 
presumed  in  proof  of  his  contributory  negli- 
gence but  must  be  proven  bv  appellant. 

Rummcll  v.  Dilw^frth,  1  Cent.  Rep.  905,  111 
Pa.  848;  Smith  v.  Peninsular  Car  Works,  60 
Mich.  501;  Dorsey  v.  Phillips,  supra;  Stooboda 
V  Ward,  40  Mich.  420;  ^adau  v.  White  Riter 
Log.  Co.  76  Wis.  120;  Wells  v.  Burlington,  C. 
R.  dN.  R.  Co.  56  Iowa,  525. 

It  was  not  negligence  on  the  part  of  the  de- 
ceased not  to  be  on  the  lookout  for  the  fence 
that  caused  his  death  unless  he  knew  of  its  dan- 
gerous proximity  to  the  track,  and  there  is  no 
evidence  that  he  possessed  such  knowledge. 

Kearns  v.  Chicago,  M.  d  St.  P.  R.  Co.,  Chi- 
cago d  L  R,  Co.  V.  Russell  and  Chicago  d  A. 
R.  Co.  V.  Johnson,  supra;  Northern  Cent.  R, 
Co.  V.  State,  81  Md.  867;  Lewisy.  Baltimore d 
0.  R.  Co.  38  Md.  588;  Johnson  v.  St.  Paul,  M. 
d  M.  R.  Co.  supra. 

If  there  was  any  question  as  to  whether  the 
deceased  had   any  knowledge  as  to  the  near 

{)roximity  of  the  fence  to  the  track  of  appel- 
ant's  road,  if  there  was  any  evidence  tending 
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tosbowsacb  knowledge  or  contributory  negli- 
gence on  bis  part,  tbe  determination  of  tbat 
question  became  a  c[uestion  for  the  jury,  and 
was  properly  submitted  to  it  by  the  court. 

Wharton,  Neg.  §  217;  Cooley,  Tons,  661, 
and  cases  cited;  Rummell  v.  DUicorth,  supra; 
Huddleston  v.  Lowell  Mach,  Shop,  106  Mass. 
282;  Coombs  v.  New  Bedford  Cordage  Co.  and 
Hobel  V.  Chicago,  M.  <&  St.  P.  R.  Co.  supra; 
Thompson  v.  Chicago,  M,  &  St,  R  R,  Co.  14 
Fed.  Rep.  564;  Nadau  v.  White  River  Ijog.  Co. 
^xAHuhn\,  Missouri  Pac.  R.  Co.  supra;  Sioux 
City  <&  Pac.  R.  Co.  v.  Stout,  84  U.  S.  17  Wall. 
657,  664.  665,  21  L.  ed.  745,  749,  750;  MilUr  v. 
Union  Pac.  R.  Co.  12  Fed.  Rep.  600;  Franklin 
V.  Winona  dtSt.  P.  R.  Co.  37  Minn.  409. 

Although  the  deceased  may  have  known  of 
the  near  proximity  of  the  fence  in  question  to 
the  track,  that  of  itself  could  not  prevent  a  re- 
covery in  this  case,  unless  the  same  was  so 
close,  to  his  knowledge,  that  it  would  be  neces- 
sarily dangerous  to  the  mind  of  a  prudent  per- 
son to  use  the  side  ladder  under  the  circum- 
stances as  shown  in  this  case. 

Perigo  v.  Chicago,  R.  I.  dk  P.  R.  Co.  55 
Iowa,  826;  Hosie  v.  Chicago,  R.  1.  &  P.  R.  Co. 
and  Snow  v.  Housatonic  R.  Co.  supra;  Wood, 
Mast.  &  Serv.  §  327;  Uuhn  v.  Missouri  Pac.  R. 
Co.  supra:  Haicley  v.  Northern  Cent.  R.  Co. 
82  N.  Y.  870;  Colorado  Cent.  R.  Co.  v.  Ogden,  8 
Colo.  500;  Devlin  v.  Wabash  St.  L.  <&  P.  R.  Co. 
supra;  Thorp  v.  Missouri  Pac.  R.  Co.  6  West. 
Rep.  671,  89  Mo.  650;  Stoddard  v.  St.  Louis, 
K.  C.  <Sb  N.  R.  Co.  65  Mo.  520;  Flynn  v.  Kan- 
sas City,  St.  J.  A  C.  B.  R.  Co.  78  Mo.  195. 

Robinson,  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1888,  Joseph  M.  Brown  was 
in  the  employ  of  defendant  as  brakeman  on  a 
freight  train.  The  division  on  which  he 
worked  extended  from  Trenton,  in  Missouri,  to 
Eldon,  in  this  State.  On  the  20th  day  of  the 
month  named,  he  left  Trenton  with  his  train. 
When  it  reached  tbe  vicinity  of  Numa  he  was 
in  the  caboose,  and,  observing  stones  which 
appeared  to  be  thrown  from  the  track  under 
the  second  car  from  the  caboose,  he  went  for- 
ward to  ascertain  the  cause.  He  first  went 
down  on  the  north  side  of  the  car,  and  then 
climbed  back,  and  went  down  on  the  south 
side  by  means  of  the  side  ladder.  While  hang- 
ing low  on  the  ladder,  with  bis  back  towards 
the  locomotive,  looking  under  the  car,  his 
head  came  in  contact  with  a  wing  fence  at  the 
end  of  a  cattle-s^ard,  and  he  was  instantly 
killed.  This  action  is  brought  by  the  admin- 
istrate^ of  his  estate  to  recover  the  resulting 
damages. 

It  is  claimed  by  plaintiff  that  the  defendant 
was  negligent  in  allowing  the  fence  to  be  placed 
so  near  tbe  track  as  it  was,  and  that  decedent 
was  killed  in  consequence,  and  without  fault 
on  his  part.  Defendant  denies  the  alleged  neg- 
ligence on  its  part,  and  the  alle^d  absence  of 
negligence  on  the  part  of  decedent,  and  alleges 
that  he  had  been  employed  by  defendant  on 
the  part  of  its  road  where  the  accident  occur- 
red for  several  years;  that  during  that  time  the 
fence  and  cattle-guard  of  which  complaint  is 
made  were  not  changed,  and  were  like  the 
other  cattle-guards  and  appurtenances  along 
13L.RA. 


that  part  of  its  road,— all  of  which  was  well 
known  to  decedent  long  prior  to  his  death. 

1.  The  court  charg^  the  jury  as  follows: 
"It  is  the  duly  of  a  railroad  company,  as  re- 
gards its  employes,  to  use  all  ordinary  care 
and  supervision  to  keep  its  roadway,  for  the 
operation  of  its  trains  by  its  employes,  in  a 
good  and  safe  condition,  so  that  the  employes 
may  not  be  exposed  to  unnecessary  hazards  in 
the  operation  of  its  trains."    "The  deceased 

*  *  '  had  a  right  to  assume  that  the  defend- 
ant would  use  all  reasonable  care  in  the  keep- 
ing of  its  road  in  a  good  and  safe  condition,  for 
the  operation  of  its  trains  by  its  employes. 

•  •  •"  Defendant  complains  of  the  portions  of 
the  charge  quoted,  on  the  ground  that  they  re- 
auire  defendant  to  keep  its  road  in  a  safe  con- 
dition, while  tbe  rule  is  that  it  must  be  kept  in 
a  reasonably  safe  condition.  We  do  not  think 
the  jury  would  so  understand  the  charge.  It 
instructed  them  tbat  it  was  the  duty  of  defend- 
ant to  use  all  ordinary  and  all  reasonable  care 
and  supervision  to  keep  its  roadway  safe,  and 
that,  we  think,  is  the  law.  If  the  road  could 
have  been  made  safe  by  such  means,  then  it 
was  the  duty  of  defendant  to  make  it  so. 

2.  The  only  charge  of  wrong  against  defend- 
ant is  that  it  negligently  placed  the  fence  with 
which  decedent  came  in  contact  too  close  to  the 
track.  That  it  was  a  proper  appurtenance 
of  the  road  is  not  questioned.  The  evi- 
dence shows  that  all  the  cattle-guards  and 
cattle-guard  fences  along  the  lioe  of  defend- 
ant's railway,  upon  which  decedent  had  been 
employed,  were  constructed  substantially 
alike.  As  we  understand  the  record,  each  cat- 
tle-guard was  made  by  diggini?  a  pit  across  the 
roadbed,  about  eight  feet  wide  and  two  feet 
deep.  Across  the  pit  were  placed  timbers,  and 
on  them  were  laid  ties  from  twelve  to  fourteen 
feet  in  length.  At  each  end  of  the  ties  was  con- 
structed a  wing  fence  eight  feet  in  length,  par- 
allel to  the  track.  It  was  made  of  two  posts, 
and  boards  nailed  thereon  and  to  its  center 
was  attached  the  right-of-way  "fence.  The 
posts  of  the  wing  fences  inclined  outward 
somewhat,  but,  as  a  rule,  were  nearly  perpen- 
dicular to  the  surface  of  the  earth,  and  were 
from  three  feet  five  inches  to  four  feet  seven 
inches  from  the  rails.  The  fence  which  caused 
the  accident  in  question  was  three  feet  ten 
inches  from  the  rail  at  the  bottom,  and  inclin- 
ed outward  at  the  top  three  inches.  There  is 
no  competent  evidence  that  it  was  improperly 
constructed  or  located.  Certain  rules  of  de- 
fendant, designed  for  the  guidance  of  its  track 
repairers,  were,  however,  introduced  in  evi- 
dence, over  the  objections  of  defendant.  One 
of  the  rules  so  introduced  is  as  follows:  "(2) 
They  must  see  that  no  lumber,  wood,  stone, 
materials  or  tools  are  placed,  at  any  time, 
within  five  feet  of  the  rail,  and  that  all  gravel 
and  ballast  is  leveled  so  as  not  to  endanger  the 
safety  of  the  trains."  It  is  urged  by  appellee 
that  this  rule  is  evidence  that  a  wing  fence 
should  not  be  placed  within  five  feet  of  the 
track  and  it  is  claimed  that,  if  the  one  in  ques- 
tion had  been  placed  that  distance  from  it,  the 
accident  would  not  have  occurred.  But  the 
rule  cannot  be  given  the  effect  claimed  for  it. 
It  evidently  does  not  refer  to  permanent  struc- 
ture8,*.but  to  loose  tools  and  materials.    There 


830- 


Iowa  Sufbbme  Coubt. 


Oct., 


would  be  good  reason  for  requiring  articles 
which  might  be  readily  moved  by  the  wind,  by 
animals,  or  other  cause,  without  the  concur- 
rence and  against  the  wish  of  defendant,  to  be 
placed  further  from  the  track  than  appurte- 
nances of  the  road,  which  are  permanently  at- 
tached to  the  earth  or  roadbed.  Other  rules  re- 
<^uired  the  track  repairers  to  examine  their  sec- 
tions daily  to  ascertain  if  the  track  was  safe, 
and  to  observe  closely  the  fences,  and  to  keep 
them  and  the  cattle-guards  in  good  repair.  It 
is  not  claimed  that  the  fence  in  question  was 
not  in  good  order,  and  the  rules  gave  the  re- 
pairers no  authority  to  move  it.  The  rules 
were  therefore  improperly  admitted.  The 
jury  were  instructed  that  they  could  not  pre- 
sume negligence  from  the  fact  that  the  acci- 
dent occurred,  but  there  was  no  other  evidence 
of  such  negligence. 

3.  It  is  said,  however,  that  the  cattle-guard 
ond  fence  could,  with  reasonable  care,  have 
have  been  so  constructed  that  decedent  would 
have  passed  the  fence  in  safety.  That  may  be 
conceded,  and  the  question  then  arises  whether 
the  accident  was  of  such  a  nature  that  defend- 
ant should  have  guarded  against  it.  The 
stones  and  ballast  which  had  attracted  the  at 
tention  of  decedent,  and  caused  him  to  descend 
the  ladder  on  the  side  of  the  car,  and  look  un- 
der it,  were  thrown  oul  by  a  brake  beam  which 
was  down  and  dragging.  The  evidence  shows 
that,  in  operating  trains,  it  sometimes  hap- 
pens that  a  brake-beam  or  other  appurtenance 
of  the  trucks  of  a  car  gets  out  of  order.  When 
there  are  indications  that  such  a  state  of  affairs 
exists,  it  is  the  duty  of  the  brakeman  who  dis- 
•covers  it  to  report  the  fact  to  the  conductor, 
and  under  his  direction  to  ascertain  what,  if 
anything,  requires  attention,  and,  if  necessary, 
to  stop  the  train.  To  make  the  required  ex- 
amination, it  may  be  proper  for  the  brakeman 
to  descend  the  ladder  at  the  end  or  on  the  side 
of  a  car,  and  look  under  it  while  the  train  is  in 
motion.  But  the  evidence  does  not  show  that 
such  an  event  is  of  common  occurrence,  and  it 
does  show  without  contradiction  that  it  is  not 
customary  for  a  brakeman  to  descend  the  side 
of  a  car  while  it  is  in  motion  between  stations. 
It  does  not  appear  that  any  accident  caused  by 
the  location  of  awing  fence  had  ever  happened 
on  the  road  of  defendant  before  that  in  ques- 
tion, although  its  road  had  been  operated 
many  years. 

The  undisputed  facts  of  this  case  bring  it 
within  the  rule  announced  in  Koonte  v.  Chicago, 
E.  I.  dtp.  B.Co.^m  Iowa,  226.  The  facts  in- 
volved in  that  case  were  substantially  as  fol- 
lows: A  train  of  the  defendant  was  stopped 
on  a  bridge  because  the  engineer  supposed  that 
some  of  the  cars  were  off  the  track,  or  that  one 
of  the  brakes  was  set.  A  brakeman  who  had 
been  riding  in  the  cab  of  the  engine  got  down, 
and  in  the  discharge  of  his  duty  proceeded  to 
walk  back  beside  the  train  to  ascertain  what 
cause,  if  any,  there  was,  for  stopping.  While  so 
engaged  he  fell  through  the  bridge,  and  received 
injuries  which  caused  his  deatn.  This  court 
held  that  it  was  not  the  duty  of  the  railway 
company  to  plank  every  bridge  and  cattle- 
guard  to  prevent  accidents  to  its  employ  §s, 
although  it  might  have  anticipated  that  trains 
would  be  required  to  stop  at  other  than  the 
usual  stopping  places;  and  it  (was  said  that 
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"ordinary  care  does  not  require  that  every 
possible  contingency  must  be  anticipated  and 
guarded  against,  but  only  such  as  are  likely  to 
occur."  That  such  is  the  rule  applicable  to 
cases  of  this  kind  is  well  settled  by  the  authori 
ties. 

In  Wabash,  St.  L,  c6  P,  R,  Co.  v.  Locke,  112 
Ind.  404,  it  is  stated  as  follows:  '*  The  duty 
imposed  does  not  require  the  use  of  every  pos- 
sible precaution  to  avoid  injury  to  individuals, 
nor  that  the  company  should  have  employed 
any  particular  means  which  it  may  appear,  after 
the  accident,  would  have  avoided  it.  It  was 
only  required  to  use  such  reasonable  precau- 
tions to  prevent  accidents  as  would  have  been 
adopted  by  prudent  persons  prior  to  the  acci- 
dent." 

In  LoftuB  V.  Union  Ferry  O?.,  84  N.  Y.  459, 
the  material  facts  involved  were  as  follows: 
A  child  six  years  of  age  fell  from  a  bridge  or 
float  adjoining  the  passageway  for  passengers 
going  upon  or  leaving  the  ferry-boat,  into  the 
water,  and  was  drowned,  in  consequence  of  an 
alleged  defect  in  the  guard  at  the  side  of  the 
bridge  or  float.  The  guard,  at  the  time  of  the 
accident,  was  in  the  condition  it  had  lieen  in  for 
years.  Many  people  had  passed  that  place 
yearly,  and  no  accident  like  that  complained  of 
had  happened  before.  The  court  held  that  the 
ferry  company  was  bound  to  provide  suitable 
and  safe  accommodations  for  the  landing  of 
passengers,  and  that  the  rule  of  strictest  dili- 
gence in  that  respect  was  the  only  one  consistent 
with  a  due  regard  to  the  value  of  human  life, 
and  with  the  relations  of  the  company  to  the 
public.  It  fuither  held  that  **  the  rule  does 
not  impose  upon  the  defendant  the  duty  of  so 
providing  for  the  safety  of  passengers  that  they 
shall  encounter  no  possible  danger,  and  meet 
with  no  casualty,  in  the  use  of  the  appliances 
provided  by  it.  It  was  possible  for  the  de- 
fendant so  to  have  constructed  the  guard  that 
such  an  accident  as  this  could  not  nave  hap- 
pened, and  this,  so  far  as  appears,  could  have 
been  done  without  unreasonable  expense  or 
trouble.  If  the  defendant  ought  to  have  fore- 
seen that  such  an  accident  might  happen,  or  if 
such  an  accident  could  reasonably  have  been 
anticipated,  the  omission  to  provide  against  it 
would  be  actionable  negligence."  The  com- 
pany was  held  not  liable,  because  it  appeared 
that  it  had  no  reason  to  apprehend  an  accident 
like  that  for  which  it  was  sought  to  make  it 
liable,  and  that  the  arrangements  it  had  made 
were  such  as  experience  had,  up  to  that  time, 
shown  to  be  safe  and  suitable,  and  sufficient  to 
meet  the  requirements  of  its  duty. 

In  ^ogren  v.  Uail,  68  Mich.  274,  a  case  in 
which  an  employ§  in  a  steam  saw-mill  sought 
to  recover  for  injuries  sustained  in  the  course 
of  his  emplojrment,  the  Supreme  Court  of 
Michigan  said  it  was  the  duty  of  the  mill-owner 
to  ^ard  a^inst  probable  dangers,  not  to  make 
accidental  m juries  impossible.  It  was  further 
stated,  in  effect,  that  the  fact  that  the  employ 6 
who  was  not  wanting  in  intelligence  nor  inca- 
pable of  judging  of  probable  danger,  continued 
to  expose  himself  without  hesitation,  and  ap- 
parently without  fear  to  such  risks  as  those 
were,  was  very  conclusive  proof  either  that  the 
employer  was  not  culpable  in  the  matter  com- 
plained of,  or  that  the  employ^  was  inexcusably 
careless  of  his  own  safety.    It  was  further 
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said,  in  effect,  that  the  fact  that,  after  the  acci- 
dent occurred,  it  was  seen  that  it  could  have 
been  easily  guarded  aeaiost,  was  no  reason  for 
holding  the  employer  liable. 

To  have  guarded  against  the  accident  in  con- 
troversy, it  was  necessaiy  for  defendant  to 
foresee  that  something  might  occur  to  one  of 
its  moving  trains  which  would  make  it  proper 
for  an  employ 6  to  descend  a  car  to  look  beneath 
it,  and  that  he  would  descend,  and  swing  him- 
self out  from  the  car  while  passing  a  wing 
fence,  to  make  the  desired  examination.  It  is 
undoubtedly  true  that  defendant  might  readily 
have  known  that  such  a  combination  of  cir- 
cumstances was  possible,  but  it  is  apparent 
that  it  was  not  likely  to  occur.  8o»far  as  the 
record  shows,  the  accident  in  question  was  so 
improbable,  and  it  was  due  to  causes  of  such 
rare  occurrence,  that  defendant,  in  the  exercise 
of  reasonable  diligence,  was  not  required  to 
provide  against  it.  It  is  readily  seen  now  how 
It  could  have  been  avoided,  but  it  does  not  ap- 
pear that  anyone  anticipated  it,  or  anything  of 
that  nature.  It  is  not  shown  that  complaint 
of  the  wing  fences  was  ever  made  to  the  de- 
fendant, nor  that  it  had  any  reason  to  anticipate 
accidents  from  them,  l^hey  were  properly 
constructed,  so  far  as  the  record  discloses,  and 
defendant  had  reason  to  believe,  from  the 
length  of  time  durine  which  it  had  operated 
the  road  without  accident  from  them,  that  they 
were  properly  located. 

4.  Another  obiection  to  a  recovery  by  plain- 
tiff on  the  record  submitted  is  that  it  clearly 
appears  the  accident  would  have  been  avoided 
by  the  use  of  ordinary  care  on  the  part  of  de- 
cedent. He  had  been  employed  as  brakeman 
on  the  division  on  which  the  accident  occurred 
in  aU  about  three  years,  and  his  runs  were 
nsually  made  in  daylight.  On  that  division 
there  were  about  400  wing  fences,  all  of  which 
were  substantially  like  that  in  question,  as  to 
plan  of  construction  and  distance  from  the 
track.  The  distance  between  the  wing  fences 
and  the  sides  of  passing  box-cars  was  about 
two  feet,  and  it  is  shown  without  contradiction 
that  the  side  ladders  could  be  used  with  safety 
in  examining  as  to  the  condition  of  trains  in 
passing  the  wing  fences  in  question.  But  it 
must  have  been  apparent  to  anyone  who  had 
observed  the  width  of  the  spaces  between  the 
fences  and  passing  cars,  that  a  person  could 
not  safely  swing  out  from  a  car  while  passing 
such  a  fence,  on  its  level,  more  than  two  feet, 
and  that  an  attempt  to  do  so  would  be  apt  to 
result  in  serious  injury.  It  is  snid  that  there 
is  no  evidence  that  decedent  knew  the  distance 
of  the  fence  from  the  passing  car,  but  that 
claim  is  in  conflict  with  the  approved  rules  of 
evidence.  It  was  said  in  A/ttldotoney  v.  lUi- 
nais  Cent.  R.  O?.,  39  Iowa,  020,  that  <*the 
means  of  knowing  by  ordinary  care  is  evidence 
of  knowledge."  If  it  be  shown  that  a  riven 
statement  was  made  in  the  presence  and  bear- 
ing of  a  person  possessed  of  the  ability  to  hear, 
the  presumption,  conclusive  in  the  absence  of 
a  showine  to  the  contrary,  is  that  he  heard  it. 
If  it  be  shown  that  an  event,  capable  of  being 
seen  by  any  ordinary  observer,  occurred  in  the 
presence  of  a  person  possessed  of  the  ability  to 
see,  and  that  bis  attention  was  at  the  time  di- 
rected to  it.  it  will  be  presumed,  until  the  con- 
trary appears,  that  he  saw  it.  So  a  person 
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engaged  in  a  particular  cmnioymcnt  will  be 
presumed  to  have  that  knowledge  of  the  dan- 
gers incident  to  his  employment  which  he 
could  have  acquired  by  the  use  of  ordinary 
diligence. 

In  Afaves  v.  Chicago,  R.  I,  db  P.  R  Cb.,68 
Iowa,  568,  it  was  shown  that  the  plaintiff's  in- 
testate was  a  switchman  or  brakeman  in  the 
employment  of  the  defendant,  and  that  his 
death  was  caused  by  the  negligence  of  defend- 
ant in  failing  to  place  bloc£  between  the  rails 
and  the  guard-rails  at  the  switches.  It  was 
said  by  this  court,  in  effect,  that  the  knowledge 
of  defects  possessed  by  an  employe,  and  his 
ability  in  the  exercise  of  ordinary  diligence  to 
acquire  knowledge  thereof,  are  questions  of 
fact  to  be  determined  on  the  evidence  submit- 
ted in  cases  where  the  defects  or  dangers  are 
not  open  and  obvious  to  everyone  serving  in 
the  capacity  of  an  employe  ;  but  that  the  rule 
was  uot  applicable  to  that  case,  for  the  reason 
that  the  decedent  had  worked  over  the  track 
in  question  for  six  weeks,  and  must  be  pre- 
sumed to  have  known  of  the  defect,  and  that 
it  was  dangerous.  The  plaintiff  in  Money  v. 
Lote>er  Vein  Coal  Co,,  65  Iowa,  671,  sought  to 
recover  for  injuries  received  from  a  falling  roof 
while  working  as  a  miner  in  the  mine  of  de- 
fendant. This  court  held  as  follows :  "  The 
true  rule  is  that  if  the  plaintiff  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known,  of 
the  unsafe  condition  of  the  roof,  and  he  con- 
tinued to  work  in  the  dangerous  place  without 
protest  or  complaint,  and  without  being  in- 
duced to  believe  that  a  change  would  be  made, 
he  assumed  the  risk,  and  cannot  recover."  In 
Muldowney  v.  Illinois  Cent.  R.  Co., supra,  this 
court  approved  the  followinfr:  "When  an 
employe  has  the  means  of  acquiring  knowledge, 
by  the  exercise  of  ordinary  care  and  diligence, 
01  the  defects  or  imperfections  in  the  machin- 
ery or  cars  about  or  upon  which  he  is  em- 
ployed, and  continues  in  his  employer's  service 
without  objecting  to  or  protesting'  against  the 
use  of  such  defective  or  imperfect  cars  or  ma- 
chinery, he  wiU  be  held  to  have  assumed  all 
the  risks  incident  to  the  use  of  the  cars  and 
machinery  in  such  defective  condition."  The 
court  cited  a  large  number  of  cases  as  support- 
ing the  rule.  In  Pieriffo  v.  Chicago,  R.  1.4b  P. 
R.  Co.,  62  Iowa,  276,  it  appeared  that  the  de- 
fendant had  erected  a  coal  platform  between 
two  of  its  tracks  at  Winterset,  and,  for  con- 
venience in  unloading  and  taking  on  coal, 
placed  it  so  near  one  of  the  tracks  that  a  pas- 
senger-car, moving  along  the  track,  passed 
within  seven  inches  of  the  platform  at  one  end, 
and  within  four  and  a  half  inches  of  it  at  the 
other  end.  The  platform  had  been  in  the  posi- 
tion described  two  years,  when  a  bagga^man 
in  the  employment  of  the  defendant,  while  en- 
gaged in  the  discharge  of  his  duties  in  helping 
to  make  up  a  train,  was  knocked  off  the  car 
by  the  coal  platform,  thereby  receiving  injur- 
ies which  resulted  in  his  death.  He  had  been 
in  that  employment  for  more  than  two  years, 
and  had  assisted  in  making  up  the  train  during 
nearly  every  day  of  that  time.  In  considering 
an  instruction  in  which  the  rule  under  con- 
sideration was  stated,  the  court  said :  "It  is 
now  the  established  doctrine  of  this  court,  in 
harmony  with  the  current  of  authority  else- 
where, that  an  employ6  who  knows,  or  by  the 
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exercise  of  ordinary  diligeDce  could  know,  of 
any  defects  or  imperfections  in  the  things  about 
which  he  is  employed,  and  continues  in  the 
service  without  objection,  and  without  promise 
of  change,  is  presumed  to  have  assumed  all  the 
consequences  resulting  from  such  defects,  and 
to  have  waived  all  right  to  recover  for  injuries 
caused  thereby." 

The  rule,  as  thus  stated,  was  approved  in 
Wells  V.  Burlington,  G.  B.  d  N.  B.  Co,,  56 
Iowa,  524.  The  facts  involved  in  that  case 
were  that  the  plaintiff's  intestate  was  a  brake- 
man  in  the  employment  of  defendant,  and  had 
been  so  engag^  for  more  than  four  years  upon 
that  part  of  its  road  where  the  accident  oc- 
curred. He  was  killed  by  being  knocked  from 
the  top  of  a  freight  train  by  the  timbers  of  a 
bridge  over  which  the  train  was  passing.  The 
bridge  timbers  with  which  he  came  in  contact 
were  a  little  more  than  five  feet  above  the  top 
of  the  car,  while  he  was  more  than  six  feet  in 
height.  There  were  other  bridges  of  like  con- 
struction and  height  on  that  part  of  the  road, 
over  which  he  had  often  passed.  In  the  opin- 
ion written  by  Beck,  J.,  it  was  held  that  an  in- 
struction embodying  the  rule  under  considera- 
tion should  have  been  given.  It  was  also  said, 
in  regard  to  the  dangers  of  the  employment, 
that  "the  knowledge  of  the  intestate  and  his 
failure  to  make  objections  may  be  shown  by 
circumstances  and  inferred  from  his  conduct. 
Direct  proof  on  these  points  is  not  required. 
The  knowledge  of  the  dangerous  character  of 
the  bridge  may  be  inferred  from  opportunities 
of  obtaining  such  knowledge  in  the  exercise  of 
ordinary  care." 

In  Govld  V.  Chicago,  B,  dt  Q.B.  Co.,  66 Iowa, 
590,  it  appeared  that  the  plaintiff's  intestate,  a 
locomotive  engineer  in  the  employment  of  the 
defendant,  was  fatally  iniured  while  in  the  dis- 
charge of  his  duties.  He  had  been  instructed 
to  make  a  certain  trip  without  stopping  at  any 
station,  unless  signaled  or  specially  directed  so 
to  do.  It  was  "the  duty  of  the  conductor  or 
brakeman  to  make  signals  to  the  engineer  from 
the  rear  end  of  the  train  when  passing  stations. 
While  the  train  was  passing  a  station  on  the 
trip  the  engineer  went  to  the  fireman's  side  of 
the  engine,  and  leaned  out  of  the  gangway, 
looking  back  for  the  expected  signal.  He  was 
almost  instantly  struck  by  a  water  crane,  and 
injured  as  stated.  The  water  crane,  or  the 
frame  supporting  it,  was  about  two  feet  from 
the  floor  of  the  gangway  upon  which  the  en- 
gineer was  standing  when  be  was  struck.  This 
court  approved  an  instruction  to  the  effect 
that,  if  the  crane  was  so  located  as  to  be  rea- 
sonably safe  for  trainmen  operating  trains  in  a 
reasonably  safe  and  prudent  manner,  then  the 
defendant  was  not  guilty  of  negligence  in  the 
location  of  the  crane,  and  disapproved  one 
which  stated,  in  effect,  that,  if  the  crane  was 
placed  in  such  close  proximity  to  the  track  as 
to  be  dangerous  to  the  persons  operating  the 
trains,  then  defendant  might  be  found  guilty 
of  negligence  in  locating  and  erecting  it.  In 
considering  that  instruction,  the  court,  again 
speaking  by  Beck,  Ch.  J.,  stated  that  **it  is 
not  true  that  a  railroad  company  is  to  be  re- 
garded as  negligent  in  erecting  or  maintaining 
contrivances  or  things  for  use  in  the  operation 
of  tbeir  roads,  for  the  reason  that  they  are 
dangerous  to  the  persons  operating  the  trains. 
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Indeed,  the  whole  business  of  operating  tniu 
is  dangerous.  It  is  full  of  perils  to  those  em- 
ployed therein.  Because  there  is  danger,  it 
does  not  follow  that  the  companies  are  oegU- 
gent  as  to  the  things  from  which  the  danger 
springs.  The  instruction  should  have  ex- 
pressei  the  thought  that,  if  the  crane  was  dao- 
gerous  to  persons  operating  trains  in  the  exer- 
cise of  ordinary  care,  the  defendant  was  negli- 
gent in  constructing  it." 

The  rule  under  consideration  is  too  weD 
grounded  in  reason  and  authority,  and  has  been 
too  long  followed  by  this  court  without  disEent. 
to  be  now  abandoned.  When  applied  to  tiie 
facts  in  this  case,  its  effect  cannot  be  a  matkr 
of  doubt.  « The  decedeut  during  his  long  term 
of  service  on  the  road  in  question,  coidd  not 
have  failed  to  observe,  in  the  use  of  ordi- 
nary diligence,  that  the  wing  fences  were  too 
near  the  track  to  permit  a  person  to  swing  out 
from  the  bottom  of  the  passing  car  with  safety. 
This  is  especially  true  if  the  trainmen  were 
required  to  descend  the  sides  of  moving  cars, 
and  look  beneath  them,  as  was  done  m  this 
case,  so  frequently  that  defendant  should  be 
charged  with  knowledge  of  such  examinations, 
and  be  required  to  provide  for  them.  Dece- 
dent may  not  have  Known  the  exact  distAoce 
of  any  wing  fence  from  the  track,  but  he  could 
not  have  avoided  knowing  that  be  could  not 
safely  do  that  which  he  attempted  if  he  had 
given  the  matter  that  attention  which  his  duly 
to  his  employer  and  to  himself  demanded.  The 
accident  occurred  at  about  noon  of  a  pleasaoi 
d  ay.  The  track  where  it  occurred  was  strairhl. 
There  were  no  obstructions,  and  decedeoi 
could  have  seen  the  fence  which  caused  liis 
death,  from  his  position  at  the  bottom  of  the 
ladder,  for  a  distance  of  930  feet  before  it  was 
reached.  There  was  nothing  in  the  condition 
of  the  car  which  he  sought  to  examine,  as  it 
appeared  at  the  time,  to  justify  him  in  expos- 
ing himself  to  any  unusual  nsk.  There  was 
nothing  to  indicate  such  an  impending  danger 
to  the  employes  or  property  of  defendant,  nor 
to  passengers,  as  justified  decedent  in  acting 
without  regard  to  his  own  safety.  It  appean 
that  a  breaK-beam  or  lever,  or  a  break  ]oos« 
and  dragging,  might  have  thrown  the  stones 
from  the  track,  or  that  a  swing-beam  might 
have  thrown  them  from  ballast  filled  in  too 
full.  It  is  not  shown  that  when  stones  were 
thrown  as  were  those  in  question  it  was  n^ 
garded  as  indicating  unusual  danger,  or  any- 
tning  of  a  serious  nature,  although  it  made  an 
examination  as  to  the  condition  of  the  train 
necessary.  That  decedent  was  not  alarmed  by 
what  he  saw  is  shown  bv  what  he  did.  It  was 
his  duty  to  report  to  the  conductor  if  he  saw 
anything  wrong  with  the  train.  He  made  no 
report  m  this"  case,  but  proceeded  without 
orders,  evidently  not  for  the  purpose  of  avert- 
ing an  apparent  and  impending  danger,  but  to 
ascertain  if  one  existed.  The  conductor  and  a 
f  ellow-brakeman  were  near  him  in  the  cabooae 
when  he  left  it,  but  he  did  not  regard  the  cauj« 
of  his  leaving  of  sufl3cient  importance  to  call 
their  attention  to  it. 

In  Hosic  V.  Chicago,  B,  L  d  R  B,  Co..  75 
Iowa.  686,  it  appeared  that  a  brakeman  was 
injured  in  attempting  to  set  a  brake  in  obedience 
to  a  signal  which  was  unusual,  and  indicated 
that  prompt  action  was  required.    It  was  held 
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that  under  the  facts  of  that  case,  the  brakeman 
was  justified  in  attempting  to  obey  the  signal, 
although  in  so  doing  he  Knowingly  incurred 
risk  to  himself;  but  the  rule  of  that  and  similar 
•cases  has  no  application  to  this  case.  It  clearly 
appears  from  the  undisputed  facts  of  the  case 
and  the  authorities  cited  that  defendant  is  not 
shown  to  have  been  negligent  in  the  provision 
it  has  made  for  the  safety  of  its  employes  in 
the  matter  in  controversy.  The  case  of  Loflus 
V.  Union  Ferry  Co.,  9upra,  is  even  authority 
for  the  conclusion  that  it  has  exercised  that 
higher  degree  of  care  which  a  passenger  might 
have  demanded.  On  the  other  hand,  it  ap- 
pears that,  had  decedent  used  reasonable  care 
to  ascertain  and  avoid  the  danger  to  which  he 
exposed  himself,  the  accident  which  caused  his 
death  could  not  have  occurred.  What  we  have 
aaid  disposes  of  all  questions  discussed  by 
counsel  which  are  likely  to  arise  on  another 
trial. 

For  the  reasons  indicated  the  judgment  of  the 
District  Court  is  reversed. 

Beck*  Ch.  J.,  dlssentiu)^: 

1.  The  undisputed  evidence  shows  that 
plaintiff's  intestate,  Joseph  M.  Brown,  bad 
been  for  several  months  employed  as  a  brake- 
man  upon  tralfas  running  on  that  part  of  the 
road  where  the  accident  resulting  in  his  death 
occurred.  The  deceased,  being  in  the  cupola 
of  the  caboose,  while  the  train  was  running  in 
daylight  under  ordinary  conditions,  saw  stones 
flying  from  the  ballast  of  the  roadbed,  so  that 
they  could  be  seen  by  him  from  the  cupola. 
He  knew  from  this  indication  that  some  part 
of  the  car  was  coming  in  contact  with  the  road- 
bed, and  thereupon  went  upon  the  top  of  the 
car,  thence  down  its  side  upon  the  ladder,  and 
returned  to  the  top,  went  down  the  ladder  on 
the  other  side,  and  swinging  himself  from  the 
ladder  so  that  he  could  do  so,  looked  under  (he 
car  to  see  whatpart  of  it  was  dragging  upon 
the  roadbed.  While  in  this  position,  his  head 
came  in  contact  with  the  upright  part  of  a 
cattle-guard,  and  he  was  instantly  killed. 
There  was  a  panel  of  fence  extending  along  the 
cattle-guard  on  the  side  furthest  from  the 
track,  to  the  middle  of  which  the  fence  was 
attached.  The  fence  was  three  feet  ten  inches 
from  the  rail  at  the  bottom,  and  four  feet  and 
one  inch  at  the  top.  Other  cattle-guards  va- 
ried, as  to  the  distance  from  the  rails,  but  little 
one  way  or  the  other  from  this  measurement. 
It  was  found  that  a  brake-beam  was  down,  and 
was  dragging  upon  the  roadbed,  which  caused 
the  stones  to  be  thrown  off  the  track.  The  de- 
ceased was  looking  backward  when  he  was 
killed.  He  was  not  directed  by  the  conductor 
to  examine  and  report  as  to  the  cause  of  the 
stones  flying  from  the  track.  There  was  evi- 
dence tending  to  show  that  an  ordinary  freight- 
car  projects  about  two  feet  beyond  the  rail, 
and  that  it  was  the  dut  v  of  a  brakeman,  upon 
ob^rving  indications  of  a  brake-beam  or  the 
like  being  down,  to  examine  into  the  matter 
and  ascertain  the  cause  of  the  indications,  and 
this  could  be  done  only  by  looking  under  the 
car  in  the  manner  deceased  attempted. 

2.  Was  it  the  duty  of  deceased,  upon  ob- 
serving indications  of  parts  of  the  car  or  ma- 
chinery near  the  track  being  out  of  order,  to 
ascertain  what  was  the  cause  of  the  indications 
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in  order  to  prevent  injury  to  the  train  from  the 
defective  parts  of  the  car?  Evidence  was  sub- 
mitted to  the  jury  to  the  effect  that  upon  such 
an  occurrence  it  was  customary  for  the  brake- 
man  to  do  iust  as  the  deceased  attempted  to 
do,  namely,  descend  the  ladder,  and  obtain  a 
view  of  the  parts  under  the  car,  so  that  what- 
ever was  necessary  to  avoid  danger  could  be 
done.  A  witness  for  the  defendant  testified 
that  it  was  the  duty  of  deceased  to  report 
the  fact  to  the  conductor,  and  from  him  have 
orders  to  descend  the  side  of  the  car.  But, 
if  it  be  assumed  that  he  should  have  pursued 
this  course,  it  does  not  follow  he  was  negligent 
in  acting  without  the  conductor's  orders.  It 
was  a  case  of  the  discharge  of  duty  without 
waiting  for  orders.  It  is  very  plain  that  the 
emergency  required  prompt  action;  that  the 
deceased  acted  just  as  the  emergency  required. 
Now  to  hold  that  the  deceased,  because  he  did 
the  act  he  would  have  been  required  to  do 
had  he  reported  to  the  conductor,  was  negli- 
gent, would  condemn  him  for  prompt  intelli- 
gence and  faithful  services,  intended  to  protect 
the  property  of  defendant  and  the  lives  of  him- 
self and  other  trainmen.  But  we  cannot  hold 
that,  in  such  a  case,  a  trainman  must,  before  he 
acts,  report  for  orders.  Such  a  rule  would 
often  expose  life  and  properly  to  destruction, 
for  in  the  management  of  trains  which  move 
at  a  high  rat«  of  speed  promptness  and  celeri^ 
of  action  are  to  be  commended,  indeed  required, 
in  the  right  discharge  of  duly  by  the  trainmen. 
I  need  not  further  present  reasons  for  holding 
that  the  deceased,  in  the  discharge  of  his  duty, 
descended  the  ladder,  and  attempted  to  see  the 
parts  of  the  car  out  of  order.  But  I  may  repeat 
what  I  have  before  intimated,  that  preservation 
of  human  life  and  protection  to  the  property 
of  defendant  requireii  deceased  to  do  this  duty, 
and  do  it  promptly. 

3.  Now  if  it  were  the  duty  of  deceased  to 
descend  the  ladder  and  look'  under  the  car.  it 
cannot  be  doubted  thatdefendant  was  required 
to  construct  the  cattle-guards  so  that  his  life 
would  not  be  destroyed  in  the  discharge  of 
duty.  Therefore,  if  the  parts  of  the  cattle- 
guard  were  so  near  the  car  as  to  expose  the 
body  of  deceased  to  contact  therewith,  they 
were  negligently  constructed.  A  great  deal 
more  could  be  said  upon  these  points,  but  1  re- 
frain from  continuing  their  discussion. 

4.  It  is  insisted  that,  as  the  act  done  by  de- 
fendant was  rarely  demanded,  the  indications 
— the  flying  of  the  stones— were  something  un- 
usual, and  the  defendant  was  not  required  to 
anticipate  the  occurrence,  and  so  provide  that 
danger  to  its  empIoy§s  would  not  result  there- 
from. We  cannot  say.  as  a  matter  of  law.  that 
the  occurrence  of  the  brake-beam  or  other  tim- 
ber under  the  car  being  down  is  so  unusual  that 
it  could  not  or  ought  not  to  have  been  antici- 
pated. Indeed  the  evidence  tends  to  show 
that  such  things  were  quite  familiar  to  at  least 
one  witness  who  had  been  a  trainman;  and  it 
is  a  matter  of  common  knowledge  that  the 
timber  and  irons  of  the  machinery  and  trucks 
are  exposed  to  breaking,  and  from  other  causes 
they  become  out  of  order.  Timbers,  irons  or 
stones,  not  connected  with  cars  mav  become 
fastened  to  parts  of  the  trucks,  and  otiier  things 
of  this  character  may  occur,  all  of  which  would, 
if  not  removed,  cause  destruction  of  property 
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and  of  life.  Tbe  character  of  these  dangers 
can  only  be  known  by  a  view  under  the  cars. 
Now,  surely  the  defendant  ouerbt  so  to  con- 
struct its  track,  cars  aud  cattle-guards  that  a 
trainman  may  in  safety  so  act  when  such  oc- 
casions arise  that  life  and  property  will  be  pro- 
tected. The  evidence  in  this  case  shows  that 
the  part  of  the  cattle-guard  was  about  two  feet 
and  two  inches  from  the  side  of  the  car,  and 
probably  even  less  from  the  ladder  upon  which 
deceased  was  supporting  himself  when  he  waa 
killed.  The  jury  were  authorized  to  find  that 
deceased  was  killed  while  in  the  discharge  of 
bis  duty,  and  that  the  discharge  of  that  duty, 
and  dutjr  of  that  character,  may  be  required 
at  any  time,  or  at  any  place,  upon  a  moving 
train,  and  therefore  that  daneer  from  cattle- 
guards  so  near  the  track  should  have  been  an- 
ticipated and  provided  against  by  defendant. 
The  cases  and  authorities  cited  in  the  majority 
opinion  are  not  in  conflict  with  these  views  and 
conclusions. 

6.  It  was  the  duty  of  defendant  to  so  con- 
struct the  cattle-ffuard  as  not  to  endanger  the 
safety  or  life  of  the  employes  operating  trains 
on  the  railroad,  and,  under  familiar  rules,  in- 
testate was  authorized  to  believe  that  defendant 
had  done  its  duty  in  this  regard  and  to  believe 
that  no  danger  of  the  character  caused  by  the 
cattle-guard  existed.  He  could  rest  in  this 
belief,  and  act  accordingly  until  he  obtained 
actual  knowledge  that  the  danger  existed. 
Muldowney  v.  lUin&is  Cent.  R,  60.  86  Iowa, 
468;  Reams  v.  Ohicago,  Jf.  <fe  St,  P.  R,  Co.  66 
Iowa,  699;  Snoto  v.  Housatonic  R,  Co.  S  Allen, 
441:  GH^n  v.  Paeifie  R.  Co.  46  Mo.  168;  Faren 
V.  Sellers,  39  La.  Ann.  1011;  St.  Louis,  Ft.  S.  <fc 
W.  R.  Co.  V.  Irmn,  37  Kan.  701  ;  Dorsey 
V.  PhiUips,  42  Wis.  588;  Chicago  dt  N.  W. 
R.  Co.  V.  StPett,  46  111.  197;  Porter  v.  i/a»- 
nibal  dt  St.  J.  R.  Co.  71  Mo.  66;  Leicis  v.  St. 
Louis  dtl.  M.  R.  Co.  59  Mo.  506;  PeUuv.  Han- 
nibal dtSt.  J.  R.  Co.  88  Mo.  806,  8  West.  Rep. 
^1;- Devlin  v.  Wabash,  St.  L,  <fc  P.  R.  Co.  87 
Mo.  545,  4  West.  Rep.  54. 

6.  If  deceased  knew,  or  could  have  known  in 
the  exercise  of  reasonable  diligence,  the  danger 
to  which  he  exposed  himself  by  attempting  to 
discharge  the  duty  he  undertook  to  protect  de- 
fendanC's  property,  by  descending  the  ladder  in 


orde^  to  discover  the  cause  of  the  stoDea  from 
the  roadbed  flj^ing  out  from  under  the  car,  and 
thus  voluntarily  put  his  life  at  hazard,  he  waa 
negligent,  and  thereby  contributed  to  the  injury 
resulting  in  his  own  death,  and  his  representa- 
tive cannot  recover.  But  there  is  no  evidence 
tending  to  show  that  he  had  such  knowledge* 
or  that  in  the  exercise  of  reasonable  diligence 
he  could  have  acquired  it.  It  is  not  shown 
that  he  or  any  other  employ^  of  defendant 
knew  the  distance  the  fences  of  the  cattle- 
guards  were  trora  the  cars  or  the  rails,  nor 
that  he  or  they  knew  just  what  distiince  be- 
tween tbe  car  and  the  fence  would  enable  one 
to  do  what  he  attempted  to  do  with  safety,  or 
what  distance  would  render  the  act  dangerous. 
It  is  not  shown  that  any  employe  of  de^ndant 
or  the  deceased  had  any  reason  to  believed  that 
he  exposed  himself  to  danger  from  the  fences  by 
attempting  to  look  under  the  car.  It  is  a  case 
where  the  employes  and  witnesses  of  defendant 
are  exceeding  wise  after  a  life  has  been  sacri- 
ficed and  measurements  have  been  made.  No 
one  appears  to  have  thought  of  the  danger  be- 
fore. This  very  view  is  taken  in  the  opinion 
of  the  majority  to  excuse  defendant's  negli- 
gence, namely,  that  the  accident  was  so  improb- 
able and  unexpected  that  defendant  cannot  be 
regarded  as  negligent  in  maintaining  the  fence 
so  near  the  car;  but  the  victim  of  the  accident 
is' to  be  held  by  the  majority  of  the  court  to 
have  been  negligent  for  not  knowing  the  danger,, 
while  the  defendant  is  to  be  held  free  of  negli- 
gence because  the  accident  could  not  have  been 
anticipated.  I  protest  against  such  discrimina- 
tion in  favor  of  defendant.  The  simple  facta 
are  that  the  fence  was  dangerously  near  the 
track,  and  there  is  no  evidence  tending  to  show 
that  the  intestate  knew  it,  or  that  in  the  exercise 
of  reasonable  diligence  he  could  have  acquired 
knowledge  of  such  fact.  The  considerations 
distinguish  the  case  from  Mayes  v.  Chicago,  R 
L  ds  P.  R.  Co.  68  Iowa,  562;  Qould  v.  Chicago, 
B.4kq.R.  Co.  66  Iowa,  590;  WeUsY,  Burling- 
ton C.  R.  AN.  R.  Co.  56  Iowa,  624,  and  other 
like  cases  cited  in  the  majority  opinion  as  ap- 
plicable on  this  point. 

In  my  opinion  the  judgment  of  the  district 
court  ought  to  be  affirmed. 


NEW  HAMPSHIRE  SUPREME  COURT 


Jennie  JACQUES 

V. 

GREAT  FALLS  MANUFACTURING  CO. 
( N.H ) 

1.  A  nonsuit  is  properly  refiued  in  aa  ac- 
tion to  recover  d«,inagee  for  personal 
ii^nries  where  the  evidence  shows  that  plaintiff 
was  a  weaver  having  charge  of  looms  in  defend- 
ant's mill;  that  a  shuttle  could  not  fly  out  of  a 
loom  unless  the  machinery  was  defective  or  out 
of  repair;  that  plaintiff  had  no  knowledge  of  and 
was  not  permitted  to  meddle  with  tbe  machinery 
but  in  case  it  appeared  out  of  repair  must  inform 
a  person  employed  for  the  purpose  of  repairing 
looms;  that  on  tbe  day  of  tbe  accident  one  of  the 
looms  did  not  work  right,  the  shuttle  flying  out 
and  sticking:  that  tbe  loom-flzer  was  called  three 
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times  to  repair  the  loom,  and  after  making  what 
repairs  he  thought  necessary  each  time  again  set 
the  loom  running;  that  plaintiff  watched  the 
loom  more  closely  than  the  others  because  afraid 
of  its  action,  and  that  shortly  after  it  was  fixed 
the  last  time  a  shuttle  flew  out  inflicting  the  injury 
complained  of. 
&•  A  loom-flzer  in  a  cotton  millt  whose 
duty  is  to  look  after  the  looms  and  keep  them 
in  proper  repair,  is  not  the  fellow  servant  of 
weavers  employed  at  the  looms,  within  the  rule 
that  the  master  is  not  liable  for  injuries  reoelTed 
through  the  negligence  of  a  fellow  servant. 

(July  81, 1801.) 

EXCEPTIONS  by  defendant  to  rulinits  of 
the  trial  term  of  the  Supreme  Court  for 
Strafford  County  (Carpenter,  </.,)  made  during 
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the  trial  of  an  action  brought  to  Tecover  dam- 
acres  for  personal  injuries  allei^ed  to  have  re- 
sulted from  defendant's  negligence.  Ikccep- 
tions  overruled. 

Plaintiff  was  employed  by  defendant  as  a 
weaver  in  its  cotton  mills  haying  charge  of  six 
looms. 

The  further  facts  sufficiently  appear  in  the 
opinion. 

Messrii.  W.  S.  Sb  D«  R.  Pieree*  for  de- 
fendant : 

In  McAndrem  y.  Bums,  89  N.  J.  L.  117, 
Mr.  Justice  Dalrimple  defined  common  employ- 
ment to  be  service  of  such  kind  that,  in  the 
exercise  of  common  sagacity,  all  who  engage 
in  it  may  be  able  to  foresee,  when  accepting  it, 
that  through  the  negligence  of  fellow  servants 
it  may  probably  expose  tbem  to  iniury. 

Thompson,  in  his  work  on  Negligence,  vol. 
2,  §  37,  p.  1084,  adds,  after  citing  the  above 
dennition:  ''The  more  general  view  seems  to 
be,  that  all  servants  in  the  employ  of  the  same 
master,  under  the  same  general  control,  and 
engag^  in  promoting  the  same  common  ob- 
ject,— such  as  operating  a  railroad  or  amine, — 
are  to  be  deemed  fellow  servants  engaged  in 
the  same  common  employment;  and  if  so,  the 
fact  that  they  are  engaged  in  different  depart- 
ments of  the  same  service  does  not  take  the 
case  out  of  the  rule." 

John  C.  Burke,  the  loom-fixer,  having  been 
engaged  in  the  same  common  employment  with 
the  plaintiff,  was  a  fellow  servant. 

McGee  v.  Boston  Cordage  Co.  189  Mass.  445; 
Johnson  v.  Boston  Tow-Boat  Go.  185  Mass.  209; 
King  v.  Boston  eft  W.  R.  Corp.  9  Cush.  112. 
See  Oilman  v.  Eastern  R.  Co.  18  Allen,  441: 
QiUsfiannon  v.  Stony  Brook  R.  Corp.  10  Cush. 
228;  8eaf)er  v.  Boston  di  M.  R,  Co.  14  Gray, 
466;  KiOea  y,  Faxon,  125  Mass.  485;  Colton  v. 
Richards,  12Jr  Mass.  484;  Kelley  v.  N<yrcToss, 
121  Mass.  508;  Uanlty  v.  Grand  Trunk  R.  Co. 
62  N.  H.  281:  Nash  v.  Nashua  I.  <ft  8.  Co.  62 
N.  H.  407;  FijUld  v.  Ntyrthfleld  R.  Co.  42  N. 
H.  225. 

Messrs.  Russell  &  Boyer,  for  plaintiff: 

The  question  of  negligence  is  one  of  fact  to 
be  found  bv  the  jury  from  the  evidence  sul> 
mitted  under  proper  instructions  from  the 
court. 

Stark  V.  Lancaster,  57  N.  H.  88;  Daniels  v. 
Lebanon,  58  N.  H.  285;  Ruland  v.  South  New- 
market, 59  N.  H.  291;  Paine  v.  Grand  Trunk 
R.  Co.  58  N.  H.  611;  Dev&rson  v.  Eastern  R. 
Co.  58  N.  H.  131;  Gordon  v.  Boston  <fe  M.  R. 
Go.  58  N.  H.  896;  Paine  v.  Grand  Trunk  R. 
Co.  1  New  Eng.  Rep.  841,  63  N.  H.  623. 

The  evidence  was  sufficient  lo  raise  a  reason- 
able presumption  of  guilt  on  the  part  of  the 
defendants  in  the  minds  of  the  jury. 

Moynihan  v.  HiUs  Co,  6  New  £2ng.  Rep. 
286,  146  Mass.  591;  White  v.  Boston  <&  A.  R. 
Co.  4  New  Eng.  Rep.  267,  144  Mass.  406. 

It  was  the  corporation's  duty  to  keep  the 
loom  in  a  reasonable  state  of  repair  and  free 
from  defects. 

Gibson  v.  Padflc  R.  Co.  46  Mo.  163;  2  Thomp. 
Neg.  pp.  946,  947,  p.  972,  §  8,  p.  979,  §  9; 
Shcarm.  &  Redf.  Neg.  S§  194-197,  and  cases 
cited. 

Burke  was  not  the  fellow  servant  of  the 
plaintiff. 

He  to  whom  the  corporation  delegates  any 
18  L.  R.  A. 


duty  it  has  to  perform  towards  its  servants 
while  in  the  performance  of  such  dutv  stands 
in  the  place  of,  and,  as  to  those  affected  by  that 
duty,  is  the  corporation  itself  to  all  intents  and 
purposes. 

Beach.  Contrib.  Neg.  §§110, 112;  2  Thomp. 
Neg.  §  86,  p.  1082;  Shearm.  &  Redf.  Neg. 
§  204;  Anderson  v.  Bennet,  16  Or.  515.  8  Am. 
St.  Rep.  811:  note  to  Fisk  v.  Central  Pae.  R. 
Co.  (Cal.)  1  Am.  St.  Rep.  29. 

A  corporation  cannot  escape  its  dut^  b^  dele- 
gating it  to  an  agent  and  then  disclaiming  all 

Bushby  v.  Neto  York,  L.  E.  <fc  W.  R.  Co.  10 
Cent.  Rep.  288,  107  N.  Y.  874;  Moynihan  v. 
Hille  Co.  6  New  Eng.  Rep.  286, 146  Mass.  586. 

That  defendants  would  perform  this  duty 
imposed  by  law,  to  the  plaintiff  in  respect  to 
the  supply  and  maintenance  of  proper  machin- 
ery, was  a  part  of  their  contract  with  the  plain- 
tiff, implied  by  law  from  the  relation  of  mas- 
ter and  servant,  existing  between  plaintiff  and 
defendants. 

2  Thomp.  Neg.  p.  972,  §  3.  p.  1032;  Shearm.  & 
Redf.  Neg.  §  194;  Anderson  v.  Bennett,  16  Or. 
515,  8  Am.  St.  Rep.  311.  See  Shanny  v.  An- 
droscoggin Mill,  66  Me.  420;  Gunter  v.  Gran- 
iteviUe  Mfg.  Co.  18  S.  0.  26,  44  Am.  Rep.  678 

The  facts  are  not  sufficient  to  charge  the 
plaintiff  with  contributory  negligence  in  con- 
tinuing to  run  the  loom  after  she  began  to  be 
afraid  of  it. 

Sleeper  v.  Worce^er  d  N.  R.  Co.  58  N.  H. 
520:  GHffin  v.  Auburn,  58  N.  H.  128. 

To  have  that  effect  it  must  appear  that  she 
fully  realized  the  danger  to  herself,  if  any. 

Wharton,  Neg.  ^215:  Mykany.  Louisiana 
Elee,  L.  <&  R  Co.  1  L.  R.  A.  172,  41  La.  Ann. 
964, 17  Am.  St.  Rep.  436-  Galveston  H.  eft  8. 
A.  R.  Co.  V.  Garrett,  73  Tex.  262,  15  Am.  St. 
Rep.  781. 

Clark,  «/.,  delivered  the  opinion  of  the 
court: 

The  motion  for  nonsuit  presents  the  question 
whether  the  jury  could  properly  find  a  ver- 
dict for  the  plaintiff  upon  the  evidence  sub- 
mitted. Paine  v.  GraTid  Trunk  iJL  58  N.  H. 
611.  The  evidence  produced  by  the  plaintiff — 
that  the  shuttle  would  not  fly  out  of  a  loom 
unless  the  machinery  was  defective  or  out  of 
repair;  that  the  plaintiff  had  no  knowledge  of 
the  machinery,  and  was  not  allowed  to  med- 
dle with  it,  and,  in  case  it  did  not  operate  prop- 
erly, was  required  to  call  on  Burke,  a  loom- 
fixer  employed  by  the  defendant  to  look  after 
the  looms  operated  hj  the  plaintiff,  and  keep 
tbem  in  proper  repair;  that  the  shuttle  flew 
out  of  one  of  her  looms  about  10  o'clock  in  tlie 
forenoon  of  the  day  of  the  injury,  and  she  no- 
tified Burke,  who  examined  it,  made  whatever 
repairs  he  thought  necessary,  and  set  it  run- 
ning: that  at  11  o'clock  the  shuttle  caught  in 
the  ''binder"  or  in  the  "picker"  and  she  again 
called  on  Burke,  who  a^in  examined  the  loom, 
repaired  it,  and  put  it  in  operation;  and  shortly 
after,  and  before  12  o'clock,  the  shuttle  flew 
out,  and  struck  her,  putting  out  one  of  her 
eves:  and  that  she  had  watched  the  loom  more 
closely  than  the  others,  because  its  action  made 
her  afraid  of  it, — was  evidence  tending  to  show 
that  the  plaintiff,  exercising  reasonable  care» 
was  injured  by  the  defendant's  negligence  in 
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failing  to  provide  suitable  machlDery  for  ber 
use;  and,  in  tbe  absence  of  rebutting  evidence, 
was  sufficient  to  sustain  a  verdict  for  the  plain- 
tiff. The  motion  for  a  nonsuit  was  properly 
denied. 

The  defendant  excepted  to  the  refusal  to  in- 
struct the  jury  that  Burke,  the  section-hand 
and  loom-nxer,  being  engaged  in  the  same 
common  employment  and  under  the  same  gen- 
eral control,  was  a  fellow  servant  of  the  plain- 
tiff, and  that  the  defendant  was  not  liable  for 
his  negligence.  As  the  servant  assumes  the 
ordinary  risks  of  his  employment,  including 
the  negligence  of  his  fellow  servants,  the  mas- 
ter is  not  responsible  to  the  servant  for  injuries 
happening  from  that  cause.  But  the  rule  of 
law  which  exempts  the  master  from  responsi- 
bility for  such  injuries  does  not  relieve  him 
from  the  duty  which  he  owes  to  the  servant  to 
provide  suitable  and  safe  machinery  and  ap- 
pliances for  the  use  of  tbe  servant  m  his  em- 
ployment. Fifield  V,  Northfietd  R.  42  N.  H. 
225;  Hanley  v.  Grand  Trunk  R.  Co.  62  N.  H. 
274;  Ford  v.  Fitchhurg  R  Co.  110  Mass.  240, 
260:  Hough  v.  Texa%  d  P.  R.  Co.  100  U.  8.  218, 
25  L.  ed.  612.  This  duty  may  be,  and  in  case 
the  employer  is  a  corporation  must  always  be, 
discharged  by  agents  and  servants;  and  that 
the  agent  or  servant  charged  with  its  perform- 
ance, whatever  his  rank  of  service  may  be, 
stands  in  the  place  of  the  employer,  who  there- 
by becomes  responsible  for  the  acts  and  charge- 
able with  the  negligence  of  such  agent  or  serv- 
ant. In  many  kinds  of  service  the  care  and 
keeping  of  tools  and  machinery  in  a  condition 
of  safely  requires  merely  the  attention  and  re- 
pairs occasioned  by  ordinary  use  and  wear, 
and  is  properly  a  part  of  the  regular  business 
of  the  servant  engaged  in  the  use  of  such  tools 
and  machinery.  In  such  cases  the  duty  of  the 
employer  is  performed  by  furnishing  safe  tools 
and  machinery,  and  the  means  of  making 
ne.eded  repairs,  and  the  duty  of  making  the  re- 
pairs may  be  intrusted  to  servants,  and  any 
neglect  in  the  performance  of  this  service  is 
the  negligence  of  a  servant.  McGee  v.  Boston 
Cordage  Co.  139  Mass.  445.  But  in  cases 
where  skill  and  practical  knowledge  are  re- 
quired in  keeping  machinery  in  a  reasonable 
condition  as  to  safety,  beyond  what  is  needed 
in  operating  it,  it  is  the  duty  of  the  employer 
to  supply  the  necessary  intelligence,  skill,  and 
experience  in  the  care  and  inspection  of  the 
machinery  to  protect  the  servants  from  injury; 
and  for  any  failure  to  exercise  proper  cijre  and 
skill  the  employer  is  accountable. 

The  question  who  are  fellow  servants,  with- 
in the  rule  exempting  the  employer  from  con- 
sequences of  the  negligence  of  fellow  servants, 
is  not  ordinarily  determined  by  rank  or  grade 
of  service,  but  by  the  character  of  the  service 
performed  or  acts  complained  of.  As  a  gen- 
eral rule,  those  doing  the  work  of  a  servant 
are  fellow  servants,  whatever  their  grade  of 
service;  and  a  servant,  of  whatever  rank, 
charged  with  the  performance  of  the  master's 
duty  towards  his  servants,  is,  as  to  the  dis- 
charge of  that  duty,  a  vice-principal,  for  whose 
acts  and  neglects  the  master  is  responsible,  be- 
cause he  has  invested  him  with  the  responsi- 
bility of  doing  that  which  the  master  is  bound 
to  have  carefully  performed.  Mof/nihan  v. 
HlUa  Co,  146  Mass.  586,  598,  6  New  £ng.  Rep. 
iaL.R.A. 


286;  Daley  v.  Boston  d:  A.  R  Co,  147  Mass. 
101,  114.  6  New  Eng.  Rep.  349;  F\iUer  v. 
Jemtt,  80  N.  Y.  46;  Davis  v.  Central  Ver- 
mont, R.  Co.  55  Vt.  84;  Tiemey  v.  Minneap- 
olis <£  St.  L.  R,  Co.  88  Minn.  811:  Cincinnati 
H.  iSb  D,  R.  Co.  V.  McMvUen,  117  Ind.  489;  Ea 
V.  Northern  Pac,  R.  CV>.  (N.  Dak.)48N.  W. 
Rep.  222. 

The  test  whether  the  plaintiff  and  Burke 
were  fellow  servants  was  not  whether  they 
were  engaged  in  the  common  employment  of 
manufacturing  cotton  cloth  under  tbe  same 
general  control  and  paid  by  the  same  princi- 
pal, but  whether  Burke  represented  the  de- 
fendant in  the  responsibility  or  performance 
of  any  duty  which  it  owed  to  the  plaintiff.  It 
was  the  duty  of  the  defendant  to.f  urnisb  suitable 
machineiT,  and  keep  it  in  suitable  condition, 
for  the  plaintiff's  use.  The  duty  of  keeping 
the  looms  in  proper  repair  required  experience 
and  the  exercise  of  mechanical  skill,  and  was 
specially  intrusted  to  Burke,  and,  so  far  as  the 
discharge  of  that  duty  was  concerned,  Barke 
repreefented  the  defendant,  and  any  negligence 
on  his  part  in  the  performance  of  that  duty 
was  the  negligence  of  the  defendant.  It  is 
immaterial  tnat  Burke  exercised  no  control  or 
authority  over  the  plaintiff.  The  negligence 
of  the  defendant  complained  of  was  not  in 
ordering  the  plaintiff  into  a  place  of  danger, 
but  in  failing  to  use  ordinary  care  to  prevent 
the  exposure  of  the  plaintiff  t<i  unusual  haz- 
ard in  her  ordinary  employment. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit.  Tbe  othen 
concurred. 


CONNECTICUT    RIVER    LUMBER    CO. 
et  at. 

V. 

OLCOTT  FALLS  CO. 

(05N.  H.200.) 

i«   Therig^htofarliiarijuiownertoeoii- 
siract  dams  and  divert  ftyr  manolke- 


NOTB.— JViat>fa(ri»l«  walen;  fioaiage  of  logi. 

Early  Massachusetts  decisions  sustain  the  conclu- 
sions of  the  princi|>al  rase  and  hold  that  property 
rigrhts  situate  near  water  taijrhways  are  subject  to 
tbe  riffhts  and  equities  of  the  general  public  In  so 
far  as  free  passage  to  and  fro  on  the  waters  of 
the  stream  are  ooncerDcd.  Com.  v.  Bnex  Co.  13 
Qray,  248;  Stoughton  v.  Baker,  i  Mass.  tS8S:  Com.  t. 
Alger,  7  Gush.  100. 

A  similar  contention  has  been  sustained  by  tbe 
supreme  courts  of  both  Maine  and  New  Hampshire. 
Parks  V.  Morse,  52  Me.  200;  Veazle  v.  Dwinet  SO 
Me.  479;  Lancey  v.  Clifford,  54  Me.  487;  Treat  v.  Lord, 
42  Me.  562;  Knox  v.  Chaloner,  42  Me.  150;  Tbompsoo 
Y,  Androeooggln  River  Imp.  Co.  54  N.  H.  666. 

It  is  within  the  province  of  the  Legislature  to 
determine  and  regulate  the  use  of  all  oommon  and 
public  rights  and  easements.  The  rights  of  nari- 
gation  on  tide- waters  and  of  tbe  use  of  streams  not 
na\igable  for  boats  and  rafts,  are  pulHic,  and  sucb 
rights  are  subject  to  regulation.  Where  the  full 
enjoyment  of  two  public  rights  threaten  to  inter- 
fere with  each  other,  it  is  for  tbe  Legislature  to 
determine  which  shall  yield,  and  to  what  extent; 
and  such  question  will  ordinarily  bedetennin<*d  bf 
the  preponderance  of  public  necessity  and  con- 
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tiirin^  purposes,  the  water  of  a  stream 

which  is  used  by  thepubiic  for  floating  logs  Is 
limitcHl  by  the  extent  to  which  It  can  be  done 
without  interfering  with  the  public  rights,  which 
are  measured  by  the  capacity  of  the  stream  in  its 
natural  condition. 

JB.  The  ri^ht  of  the  public  to  float  lo^ 
on  a  stream  'will  not  be  presumed  to 
have  been  relinquished  by  the  grant  of  a 
charter  to  a  manufacturing  corporation,  giving 
power  to  purchase  and  hold  real  estate  on  the 
stream,  improve  the  water-power,  and  make  and 
maintain  on  or  across  the  stream  the  works  necr 
essary  to  accomplish  the  corporate  objects,  un- 
less such  relinquishment  is  absolutely  necessary 
to  the  exercise  of  the  corporate  franchises. 

3.  The  mere  fii«t  of  the  insertion  in  cer- 
tain corporate  charters  of  a  prohibi- 
tion to  Interfere  with  the  navigation  of  streams 
is  no  ground  for  construing  a  charter  which  does 
not  contain  such  prohibition  as  authorizing  such 
interference  where  it  would  be  .advantageous  to 
the  corporation. 

4«  liOg^lative  authority  to  a  manuiko- 
turlng  company  to  purchase,  hold,  and 
enjoy  the  powers  and  privileg^es  of  a 
(corporation  which  had  been  organized  to  con- 


struct a  canal  around  the  falls  In  a  stream  used 
by  the  public  for  floating  logs,  subject  to  the 
duties  and  liabilities  binding  on  said  ''rights,  pow- 
ers, and  privileges,"  will  subject  the  manufactur- 
ing corporation  to  a  limitation  which  bad  been 
imposed  upon  the  company  not  to  interfere  with 
the  free  passage  of  lumber  down  the  stream. 
6*  The  abandonment  by  the  State  of  the 
public  rig^ht  to  float  log^s  down  a  stream 
when  it  grants  a  manufacturing  corporation  the 
right  to  make  use  of  the  water-power  thereon, 
will  not  be  Inferred  from  the  fact  that  the  manu- 
facturing business  may  be  more  important  than 
the  lumber  business. 

6.  The  mere  conveyance  by  the  State 
of  the  bed  of  a  stream,  which  has  been  used 
by  the  public  for  floating  logs,  will  not  operate 
as  a  relinquishment  of  the  public  right.  To  have 
that  effect  the  intention  must  be  distinctly  ex- 
pressed. 

7.  Equity  has  Jurisdiction  of  a  bill  to  de- 
termine as  between  the  public  and  riparian  mill- 
owners  the  proper  form,  dimensions  and  place  in 
a  miU-dam  of  a  sluice  for  running  logs  on  the 
stream;  and  the  suit  is  not  barred  by  the  tact  that 
the  dam  is  already  erected. 

8.  If  a  Judicial  location  of  a  log^^way 


venience.  The  most  common  case  is  that  where 
each  is  required  to  3ield  in  part,  as  in  the  case  of  a 
bridge  over  a  navigable  river,  furnished  with  a 
draw,  to  be  raised  for  the  passage  of  vessels,  at  the 
expense  of  the  bridge  owners,  or  by  the  navigators 
desiring  to  pass  it.    Com.  v.  Essex  Co.  79  Mass.  239. 

The  public  right  of  floatage,  and  the  private  right 
of  the  riparian  proprietors,  must  each  be  exercised 
with  due  consideration  for  the  other,  and  any  in- 
Jury  which  the  latter  receives  in  consequence  of  a 
proper  use  of  the  stream  for  floatage,  he  must  sub- 
mit to  as  incident  to  his  situation  upon  navigable 
waters.  Middleton  v.  Flat  River  Boom.  Co.  27 
Mich.  633. 

Each  right  modifies  the  other,  and  may,  perhaps, 
render  it  less  valuable:  but  this  fact,  if  the  enjoy- 
ment of  the  right  is  in  itself  reasonable  and  con- 
siderate, can  furnish  no  ground  for  complaint. 
Gould  V.  Boston  Duck  Co.  13  Gray,  462;  Snow  v. 
Parsons,  28  Vt.  450.  To  the  same  effect  is  White 
Biver  Log  &  Boom.  Co.  v.  Nelson,  45  Mich.  678.  See 
also  People's  Ice  Co.  v.  The  Excelsior,  44  Mich.  229; 
Weise  V.  Smith,  3  Or.  445,  8  Am.  Rep.  621. 

The  right  to  float  logs  on  navigable  streams  is 
recognized  in  Lorman  v.  Benson,  8  Mich.  0*2;  Thun- 
der Bay  River  Boom.  Co.  v.  Speechly,  31  Mich.  344; 
Middleton  v.  Flat  River  Boom.  Co.  27  Mich.  633; 
Atty-Gen.  v.  Evart  Boom.  Co.  34  Mich.  462;  Brig 
"City  of  Erie"  v.  Canfleld,  27  Mich,  482. 

The  right  of  navigation  is  superior  to  all  other 
rights.  Brown  v.  Chadbourne,  31  Me.  9;  Morgan  v. 
King,  36  N.  Y.  458;  Moore  v.  Sanbome,  2  Mich.  528; 
Treat  v.  Lord,  42  Me.  662. 

The  quefition  what  is  a  reasonable  use  of  a  right 
depends  on  the  subject  matter  and  the  attendant 
circumstances.  Michigan  Cent.  R.  Co.  v.  Coleman, 
28  Mich.  440:  Davis  v.  Winslow.  51  Me.  295;  Under- 
wood v.  Waldron.  38  Mich.  239;  Weise  v.  Smith,  3 
Or.  446;  Scripps  v.  ReiUy,  88  Mich.  27. 

What  C(mstitute8  a  navigatAe  stream. 

One  thing  appears  perfectly  clear,  that  the  com- 
mon law  of  England  on  this  subject  is  not  the  com- 
mon law  of  America.  Rules  which  reason  and 
convenience  may  have  dictated  in  reference  to 
such  streams  as  the  Thames  and  the  Avon,  may  be 
wholly  inapplicable  to  the  Mississippi,  the  Ohio  and 
the  Hudson.  The  timber  trade  alone,  on  such  a 
river  as  the  Hudson,  running  through  immense 
primeval  forests,  would  of  itself  create  an  exoep- 
la  L,  R.  A. 


tion.  In  granting  the  public  lands  of  such  a  State, 
bounded  on  such  a  river,  to  private  individuals,  no 
Legislature,  without  express  words,  could  be  pre- 
sumed to  have  intended  to  devest  itself  of  the 
power  of  protecting  so  important  a  public  interest. 
Lowber  v.  ^ells,  13  How.  Pr.  464. 

None  of  the  adjudications  cover  the  precise 
question  here  involved.  In  Maine,  where  the  right 
to  boat  logs  in  such  streams  ai>  are  suitable  is  so 
Important,  the  same  general  doctrine  which  was 
accepted  and  declared  in  Moore  v.  Sanborn  (2  Mich. 
519)  has  been  repeatedly  acted  upon.  Brown  v. 
Chadbourne,  31  Me.  9;  Treat  v.  Lord,  42  Me.  652. 
And  see  Yeazie  v.  Dwinel,  60  Me.  484;  Gerrish  v. 
Brown,  61  Me.  256;  Davis  v.  Winslow,  51  Me.  297. 

The  true  rule  is,  that  the  public  have  a  right  of 
way  In  every  stream  which  is  capable,  in  its  natural 
state  and  its  ordinary  volume  of  water,  of  trans- 
porting, in  a  condition  fit  for  market,  the  product 
of  the  forests,  or  mines,  or  of  the  tillage  of  the  soil 
upon  its  banks.  It  is  not  essential  to  the  right, 
that  the  property  to  be  transported  should  be  car- 
ried in  vessels,  provided  it  can  ordinarily  be  carried 
safely  without  such  guidance.  Nor  is  it  necessary 
that  the  stream  should  be  capable  of  being  navi- 
gated against  its  current  as  well  as  in  the  direc- 
tion of  its  current  If  it  is  so  far  navigable  or 
floatable  as  to  be  of  public  use  in  the  transporta- 
tion of  property,  the  public  claim  to  such  use 
ought  to  be  liberally  supported.  Nor  is  it  essential 
to  the  easement  that  the  capacity  of  the  stream 
should  be  continuous,  or  that  its  ordinary  state,  at 
all  seasons  of  the  year,  should  be  such  as  to  make 
it  navigable.  If  it  is  ordinarily  subject  to  periodi- 
cal fluctuations  in  the  volume  of  its  water,  attribu- 
table to  natural  causes,  and  recurring  as  regularly 
a^  the  seasons,  and  if  its  periods  of  high  water  and 
navigable  capacity  ordinarily  continue  a  sufficient 
length  of  time  to  make  it  useful  as  a  highway,  it  is 
subject  to  the  public  easement.  Morgan  v.  King, 
36  N.  T.  460.  See  also  same  case  in  the  supreme 
court, -18  Barb.  284,  and  80  Barb.  9:  Shaw  v.  Craw- 
ford. 10  Johns.  236:  Weise  v.  Smith,  3  Or.  446,  8  Am. 
Rep.  621. 

No  case  goes  further  than  these,  and  they  care- 
fully restrict  the  public  easement  within  the 
bounds  of  a  capability  for  use  in  the  ordinary  and 
natural  condition  of  the  watercourse.  The  possi- 
bility of  occasional  use  during  unusual  and  brief 
flreshets  certainly  could  not  make  a  stream  a  pub- 
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over  a  dam  wbioh  has  been  erected  for  manu- 
faoturing  purposes  becomes  neceflsary,  the  oon- 
Tenlenoe  of  the  mill-ownera  will  be  oonsuited  so 
far  as  it  reasonably  may  be  without  a  violaUoo 
of  the  public  rlifhts. 

(December  2, 1890.) 

BILL  in  equity  to  restrain  defendant  from 
maintaining  a  dam  across  the  Connecticut 
River  at  Olcott  Falls  in  Lebanon,  without  pro- 
viding suitable  sluiceways  for  the  passage  of 
logs  floated  by  plaintiffs  down  the  river. 
Cct9e  discha/rged. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Aldrich  &  Remieh  and  Drew  & 
Jordan,  for  complainant  s: 

The  Connecticui  River  is  by  nature  a  public 
highway. 

t'cott  V.  WiUtm,  8  N.  H.  821;  Thompson  v. 
Androscoggin  River  Imp,  (Jo.  54  N.  H.  548; 
Barnes  v.  BeatJi  (unpublished  op.);  Gk)uld, 
Waters.  §§  107-109;  Angell.  Highways,  §§  55, 
56.  67-72. 

The  Connecticut  River  being  a  natural  pub- 
lic hiffhway,  the  individual  or  private  rights 
alonglts  banks  are  "held  subject  to  the  risks 


(and  uses)  incident  to  the  exercise  of  the  public 
righr." 

Thomjmn  v.  Androscoggin  Biter  Imp,  Co.  54 
N.  H.  558;  Barnes  Y.  Heath  (unpublished  op); 
Knox  V.  ChaloTier,  42  Me.  150;  Treat  v.  Lord, 
42  Me.  562;  Dwinel  v.  Veaeie,  44  Me.  1 67;  P^rks 
V.  Morse,  52  Me.  260;  LaneeyY.  Clifford,  54  Me. 
487;  Veazie  v.  Dwinel,  50  Me.  479;  Stoughlon  v. 
Baker,  4  Mass.  522;  Com,  v.  Alger,  7C\ish.  100; 
Owi.  V.  Essex  Co,  13  Gray,  248. 

The  owner  of  a  mill-dam  on  such  a  river  is 
bound  to  provide  a  suitable  and  reasonably 
convenient  passageway  for  commerce  ;  and  if 
he  fails  io  doso  his  dam  becomes  a  nuisance, 
and  may  be  abated  by  any  member  of  the  pul>- 
lic  bavin ff  occasion  to  use  the  saoie. 

Dvoind  v.  Veazie^  Parks  v.  Morm  and  Lan- 
c:y  V.  Clifford,  supra;  Wood.  Nuisauces,  §  756, 
p.  858,  also  ^§488.  484,  753,  757-762. 

Courts  of  equity  will  interfere  to  restrain  and 
prevent  threatened  public  nuisances  at  the  suit 
of  a  private  person  who  may  suffer  a  special 
injury  thereby,  as  well  as  to  abate  those  al- 
ready existing. 

CooWs  Bl.  Com.  bk.  8.  219,  330,  note  7; 
Adams,  Eq.  485, 487,  note  1;  Jeremy's  Mitf.  Eq. 


lie  hiKhway.  It  is  so  held  in  Hubbard  v.  Bell.  64 
III.  110,  a  case  which  unnecessarily  criticises  the 
Blaine  and  Michigan  cases  as  exceptional,  thougrh 
they  ma>  well  stand  with  that  upon  its  facts. 

Nature  Is  competent,  it  has  been  said,  to  make  a 
navlfirable  river  without  the  aid  of  the  Legislature 
(Martin  v.  Bliss,  5  Bhickf.  85) ;  and  it  is  now  fully  es- 
tablished in  this  country,  overruling  the  earlier  de- 
cisions, that  the  public  have  a  right  of  passage  over 
all  fresh- water  streams  which  are  by  nature  sus- 
ceptible of  general  use,  and  that  those  rivers  are 
public  and  navigable  in  law  which  are  navigable  in 
fbct.  Hale,  De  Jure  Maris,  chape.  2,  8;  Williams  v. 
Wilcox,  8  Ad.  &  El.  814, 838;  Barney  v.  Keokuk,  94 
U.  8.  842, 24  L.  ed.  229;  Pound  v.  Turck,  95  U.  8.  459, 
24  L.  ed.  625;  The  '*  Daniel  Ball,"  77  U.  8. 10  Wall- 
557, 19  L.  ed.  999;  The  '' Montello,"  87  U.  8.  20  Wall 
480, 442,  22  L.  ed.  391. 894;  Carter  v.  Thurston,  68  n! 
H.  104, 106;  Thompson  v.  Androscoggin  River  Imp. 
Co.  54  N.  H.  545,  58  N.  H.  108;  Brown  v.  Chadboume. 
81  Me.  9;  Moor  v.  Veaxle,  82  Me.  843;  Spring  v.  Rus- 
seU,  7  Me.  278, 280;  Wadsworth  v.  Smith,  11  Me.  278; 
Adams  v.  Pease,  2  Conn.  481;  Ingraham  v.  Wilkin- 
son, 4  Pick.  288:  Com.  v.  Chapin,  5  Pick.  199,  202: 
Palmer  v.  Mulligan,  8  Cai.  807;  People  v.  Piatt,  17 
Johns.  196,  211;  Hooker  v.  Cummlngs,  SO  Johns.  90: 
Canal  Comis.  v.  People,  6  Wend.  428 ;  Monran  v- 
Ring.  86  N.  Y.  454,  80  Barb.  9, 18  Barb.  277;  Munson 
v.  Hungerf ord,  6  Barb.  206 ;  Moore  v.  Sanbome,  2 
Mich.  519;  Lorman  v.  Benson,  8  Mich.  18;  Rhodes  v* 
Otis,  88  Ala.  578,  596;  Cox  v.  State,  8  Blackf.  108; 
Weise  V.  Smith,  8  Or.  445,  448;  Godfrey  v.  Alton,  12 
111.  20;  Memphis  v.  Overton,  8  Ycrger,  889;  Rider  v. 
Burrus,  6  Humph.  858;  Stuart  v.  Clark,  2  Rwan,  15; 
Sigler  V.  State,  7  Baxt.  486;  Tates  v.  Judd,  18  Wis. 
118:  Hickok  v.  Hine,  280hio  St.  628;  Selman  v.  Wolfe, 
27  Tex.  68;  Oould,  Waters,  fl  64. 

The  law  of  the  State  reoognisses  the  right  of  the 
publio  to  use  such  streams,  though  private  proper- 
ty, for  rafting  and  floating  logs,  as  far  as  necessary 
for  public  accommodation.  Palmer  v.  Mulligan,  8 
Cai.  816;  Shaw  v.  Crawford,  10  Johns.  237;  J5x  parte 
Jennings,  6  Cow.  618:  Browne  v.  Soofleld,  8  Barb. 
289;  Morgan  v.  Elng,  18  Barb.  282, 85  N.  Y.  459;  Brown 
V.  Chadboume,  81  Me.  9;  Moore  v.  Sanbome,  2  Mich. 
619. 

The  riparian  owner  has  a  right  to  use  the  stream 
in  all  ways  and  for  all  purposes  which  are  not  in- 
consistent with  its  use  by  the  public.  Lorman  v. 
13L.  R.  A. 


Benson,  8  Mich.  18,  77  Am.  Deo.  485;  Lanoey  ▼.  Clif- 
ford, 54  Me.  491, 92  Am.  Dec  561;  Morgan  v.  King,  18 
Barb.  277;  Soofleld  v.  Lansing,  17  Mich.  487;  Yates  v. 
Milwaukee,  77  U.  B.  10  WaU.  497, 19  L.  ed.  984: 6  Law- 
son.  Rights,  Remedies  &  Practloe,  1 2982. 

He  may  use  the  water  for  the  purpose  of  manu- 
facture. He  may  erect  dams  across  the  stream 
provided  he  leaves  room  for  the  passage  of  logs 
and  other  products.  Soofleld  v.  Lansing,  17  Mich- 
437;  Thurman  v.  Morrison,  14  B.  Mon.  867;  Douglass 
V.  State,  4  Wis.  887.  6  Lawson,  Rights,  Remedies 
k  Practice,  %  2882. 

JEQUtty  toitt  recoiirnixe  and  en/orre  t^  rfgihts  ofritM- 
rkm  jfroprietors. 

Bv  the  exercise  of  the  equitable  jurisdiction 
courts  may  abate  a  nuisance,  at  the  instance  of  a 
party  who  is  a  sufferer  in  a  special  or  particular 
manner  distinct  from  that  suffered  by  him  in  com- 
mon with  the  public  at  large:  but  this  injury 
must  be  real  and  such  that  the  legal  remedy  of 
damages  would  not  be  adequate.  8  Pom.  E2q. 
Jur.  9  1849.  citing  Soltau  v.  De  Held,  2  Sim.  N. 
S.  188;  Atty-Gen.  v.  Sheflield  G.  C.  Co.  8  De6.  M. 
&  G.  804;  Atty-Gcn.  v.  Cambridge  G.  C.  Go.  L.  B.  4 
Ch.  71,80;  Pettlbone  v.  HamUton,  40  Wis.  408;  Coast 
Line  B.  Co.  v.  Cohen,  60Ga.  451;  Thayer  v.  New  Bed- 
ford R.  Co.  125  Mass.  268:  Osborne  v.  Brooklyn  City 
R.  Co.  6  Blatohf .  860;  Hartshorn  v.  South  Reading. 
8  Allen,  501;  Rowe  v.  Granite  Bridge  Corp.  21  Pick. 
844;  Blgelow  v.  Hartford  Bridge  Co.  14  Conn.  565; 
Milhau  V.  »harp,  27  N.  Y.  611;  Knox  v.  New  York, 
65  Barb.  404;  New  York  v.  Baumberger,  7RobL  219; 
Peck  V.  Elder,  8  Sandf.  126;  Coming  v.  Lowerre,  6 
Johns.Ch.  480, 2  L.  ed.  178;  Sparhawk  v.  UnlonPadS. 
R.  Co.  64  Pa.  401;  Higbee  v.  Camden  &  A.  R.  Co.  19  N. 
J.  Eq.  276;  Allen  v.  Monmouth  Co.  Board  of  Cboeen 
Freeholders,  18  N.  J.  Eq.  68,  74;  Delaware  ft  M.  B. 
Co.  V.  Stump,  8  Gill  &J.  4T9;  Hamilton  v.  Whitrldge, 
11  Md.  128;  Savannah  A.  &  G.'  R.  Co.  v.  Shiela.  »8  Ga. 
601;  Green  v.  Oakes,  17  111.  248;  Ewell  v.  Greenwood* 
26  Iowa,  877. 

Incidentally  this  topic  has  received  extended 
treatment  in  several  notes  appended  to  cases  re- 
ported in  this  series.  See  Fulmer  v.  Williams  (Pa.) 
1  L.  R.  A.  606;  Harold  v.  Jones  (Ala.)  3  L.  R.  A.  409; 
Gaston  V.  Mace  ( W.  Va.)  6  L.  R.  A .  882:  and  Swan- 
son  V.  Mississippi  &  Rum  River  Boom  Co.  (Minn.)  7 
L.  R,  A.  678.  F.  8.  R. 


1860. 


Connecticut  Rivfiu  Luxbeb  Co.  v.  Oixjott  Falls  Co. 


629 


PI.  144.  145;  a  Story,  Eq.  Jur.  §§  101, 102. 924, 
926;  Gould,  Waters,  §§  121,  Sl8;  High  Inj. 
760-763,  768,  769,  791,  794,  804,  note  2,  812- 
816.  818;  Angell,  Highways,  ^^  283, 284;  Wood, 
Nuisances.  777  779;  Daniell,  Ch.  Pr.  1685, 
1636;  Pom.  Eq.  Jur.  §  1849,  noU  1;  Sumpwn  v. 
8miih,  8  Sim.  272;  Coming  v.  Troy  I.  db  N. 
Factory,  40  N.  Y.  191 ;  Pennsylmnia  v.  Wheel- 
ing <fe  B.  Bridge  Co.  54  U.  8.  13  How.  518,  14 
L.  ed.  249;  Lane  v.  Newdigate,  10  Ves.  Jr. 
198;  Corning  v.  Lowerre,  6  Johns.  Ch.  489,  2 
L.  ed.  178;  PeUibone  v.  Hamilton.  40  Wis.  402; 
Ro9Mr  V.  Randolph,  7  Port.  (Ala.)  288;  Barnes 
V.  Racine,  4  Wis.  454;  Walker  v.  SJiepardwn,  4 
Wis.  486;  Georgetown  v,  Alexandria  Canal  Co. 
37  U.  S.  12  Pet.  91,  9  L.  ed.  1012;  Bigelow  v. 
Hartford  Bridge  Co.  14  Conn.  565;  Frink  v. 
LaiDrenee,  20  Conn.  117;  Sparhawk  v.  Union 
Pass.  R.  Co.  54  Pa.  401;  Knox  v.  Neio  Y<yrk,  55 
Barb.  404;  Smith  v.  Lockwood,  13  Barb.  209; 
EioeU  V.  Greenwood,  26  Iowa,  377;  Hamilton  v. 
Whitridge,  11  Md.  128;  Soltau  v.  Be  Held,  9 
Eng.  L.  &  Eq.  104;  Spencer  v.  London  d  B.  R. 
Co.  8  Sim.  193;  JVJf«?  York  v.  Baumberger,  7 
Robt.  219;  ^wctec^n  River  R.  Co.  v.  Zo«6,  7 
Robt.  418;  Savannah  A.  db  G.  R.  Co.  v.  Shiels, 
33  Ga.  601;  ^7wa;v.  Chaloner,  42  Me.  150. 

The  Supreme  Court  of  New  Hampshire  has 
asserted  its  full  equitable  jurisdiction  to  restrain 
or  abate  nuisances  in  all  cases  where  legal  rem- 
edies are  impracticable  or  inadequate. 

Pom.  Eq.  §308;CW  v.  Winnipise&gee  Lake 
C.  db  W.  Mfg.  Co.  37  N.  H.  254;  Webber  v. 
Oage,  39  N.  H.  182;  Bnrnham  v.  Kempton,  44 
N.  H.  78;  Eastman  v.  Amoskeag  J^fg.  Co.  47 
N.  H.  71  ;  Bassett  v.  Salisbury  Mfg.  Co.  47  N. 
H.  426. 

In  such  cases  the  right  of  trial  by  Jury  does 
not  exist.     Belloios  v.  Bellows,  58  N.  H.  60. 

The  plaintiffs  ask  for  an  injunction  against 
the  defendants'  maintaining  a  dam  across  the 
Connecticut  River  without  providing  suitable 
sluiceways  for  the  reasonable  passage  of  tim- 
ber. Such  an  injunction  would  be  mandatory 
in  character,  but  has  been  repeatedly  granted 
by  courts  of  equity. 

Pom.  Eq.  §  1359,  noteS;  Robinson  v.  Byron, 
1  Bro.  Ch.  588:  High.  Inj.  2d  ed.  §§  792-804, 
note  S;  Rankin  v.  Huskisson,  4  Sim,  13; 
fencer  v.  London  db  B.  R.  Co.  8  Sim.  198; 
Pennsylvania  v.  Wheeling  db  B.  Bridge  Co. 
54  U.  S.  13  How.  518,  14  L.  ed.  249;  Lane  v. 
Newdigate,  10  Ves.  Jr.  198;  Gould,  Waters, 
^§  552-555. 

The  construction  of  their  charter  claimed  by 
the  defendants  would  be  contrary  to  the  well- 
defined  policy  of  New  Hampshire,  as  expressed 
by  repeated  Acts  of  the  Legislature.  A  con- 
struction abridging  a  public  right  will  not  be 
l^iven  to  a  legislative  Act  unless  such  intention 
IS  expressly  and  distinctly  stated  therein. 

Hooksett  V.  Amoskeag  Mfg.  Co.  44  N.  H.  106; 
Treat  v.  Lard,  42  Me.  552. 

Mr.  W.  S.  Ladd,  with  Mr.  Jeremiah 
Smith*  for  defendants: 

There  was  not  at  the  time  of  the  adoption  of 
our  Constitution,  and  is  not  now,  any  remedy 
by  private  suit  In  equity  in  a  case  like  the 
present;  the  only  remedy  was,  and  is,  by  pub- 
lic proceeding  on  behalf  of  the  State;  in  such 
public  proceeding  there  was  at  the  time  of  the 
adoption  of  the  Constitution  an  unquestioned 
right  of  trial  by  jury;  and  the  Legislature  has 
18L.RA. 


not  attempted  to  take  away  this  right,  and 
could  not  if  it  would. 

The  plaintiffs  at  the  time  of  filing  the  bill 
could  not  have  maintained  an  action  at  law. 

Bowden  v.  Leads,  13  R.  I.  189,  43  Am.  Rep. 
21;  Clark  V.Chicago  dbN.  W.R.Co.  70  Wis.  593. 

At  the  time  of  commencing  this  suit,  the 
plaintiffs  not  only  bad  suffered  no  damage,  but 
apprehended  no  damage  save  the  loss  of  a  pub- 
lic right  which  they  were  privileged  to  enjoy 
only  in  common  with  the  rest  of  the  public. 

Rose  V.  Groves,  5  Man.  &  G.  613. 

Undoubtedly  a  riparian  owner  has,  like  every 
other  citizen,  the  right  of  navigating  the  river 
as  one  of  the  public.^  This,  however,  is  not  a 
right  coming  to  him  qua  owner  or  occupier  of 
any  lands  on  the  bank;  nor  is  it  a  right  which, 
per  se,  he  enjoys  in  a  manner  different  from 
any  other  member  of  the  public. 

Lyon  V.  Fishmongers  Co.  L.  R.  1  App.  Cas. 
662. 

These  plaintiffs  complain  solely  of  injury  to 
a  public  right,  and  the  damage  liable  to  be 
suffered  by  the  plaintiffs  differs  only  in  degree, 
and  not  in  kind,  from  that  liable  to  be  suffered 
by  the  rest  of  the  community. 

O'Brien  v.  Norwicli  &  W.  R.  Co.  17  Conn. 
372;  Seeley  v.  Bishop,  19  Conn.  128;  Harvard 
College  v.  Stearns,  15  Gray,  1;  Braytonv.  Fall 
River,  m  Mass.  218;  BlackweU  v.  Old  Colony 
R.  Co.  122  Mass,  1;  Houck  v.  Wachter,  84  Md. 
265,  6  Am.  Rep.  832;  San  Jose  Ranch  Co.  v. 
Brooks,  74Cal.  463;  Clark  v.  Chicago  dh^\  W. 
R.  Co.  70  Wis.  593;  Chicago  v.  Union  Bldg. 
Asso.  102  III.  379,  40  Am.  Rep.  598;  Blackwell 
V.  Old  Colony  R.  Co.  122  Mass.  1;  Dover  v. 
Portsmouth  Bridge,  17  N.  H.  200. 

The  weight  of  New  Hampshire  authority  is 
decidedly  against  the  maintenance  of  a  bill  in 
equity  to  restrain  or  abate  an  alleged  nuisance, 
until  after  the  right  has  first  been  established 
in  a  suit  at  law  (where  there  would,  of  course, 
be  a  trial  by  iury  upon  all  questions  of  fact). 

See  Bumham  v.  Kempton,  44  N.  H.  78; 
Easttnan  v.  Amoskeag  Mfg.  Co.  47  N.  H.  71; 
Perkins  v.  Foye,  60  N.  H.  496:  Parker  v.  Win- 
nipiseogee  Lake  C.  db  W.  Co.  67  U.  S.  2  Black, 
545,  17  L.  ed.  838.  See  also  Motley  v.  Dawn- 
man,  3  Myl.  &  C.  1;  White  v.  Cohen,  1  Drew. 
312;  Dewhirst  v.  Wrigley,  Coop.  Pr.  Cas.  319. 

Where  an  injunction  is  granted  without  a 
trial  at  law.  it  is  usually  upon  the  principle  of 
preserving  the  property  until  a  trial  at  law  can 
be  had. 

Parker  v.  Winnipiseogee  Lake  C.  db  W.  Co. 
supra;  Irwin  v.  Dixion,  50  U.  S.  9  How.  28, 
13  L.  ed.  33;   Varney  v.  Pope,  60  Me.  192. 

At  common  law,  when  the  alleged  offense 
consisted  simply  in  obstructing  the  public  pas- 
sage, and  did  not  involve  an  invasion  of  the 
proprietary  right  of  the  crown,  the  case  was 
not  finally  disposed  of  until  after  a  jury  trial. 

Atty-Gen.  v.  Cleaver,  18  Ves.  Jr.  211;  2 
Story,  Eq.  i$  923;  Atty-Gen.  v.  New  Jersey  R. 
dbTransp.  Co.  3  N.  J.  Eq.  136;  Atty-Gen.  v. 
Richards,  2  Anstr.  603. 

The  present  case  is  not  a  case  of  purpresture, 
or  invasion  of  the  soil  of  the  State.  The  bed 
of  the  Connecticut  River  at  Lebanon  and  Nor- 
wich belongs  to  the  riparian  owners,  and  not 
to  the  State. 

Gould,  Waters,  §  56,  p.  118;  Kimball  v. 
Schoff,  40  N.  H.  190. 
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It  is  clear  that,  before  recent  statutoiy 
changes  in  the  law  of  procedure,  this  contro- 
versy could  not  have  been  constitutionally  de- 
cided adversely  to  the  defendants  until  after  a 
jury  trial.  These  enactments  do  not  have  (he 
effect  of  depriving  the  defendants  of  the  con- 
stitutional right  of  trial  by  jury  which  they 
previously  had,  such  a  result  is  beyond  the 
power  of  the  Legislature. 

Powers  V.  Raymond,  1 37  Mass.  488.  See  also 
Merchants  Nat.  Bank  of  Neicbtiryport  v.  Moul- 
ton,  3  New  Eng.  Rep.  784, 148  Mass.  545:  Nort/i 
Pennsylvania  Coal  Go.  v.  Snowden,  42  Pa.  488. 
The  grant  of  the  right  to  build  a  dam  neces- 
sarily implies  the  right  to  cause  some  obstruc- 
tion to  the  passage  of  logs;  but  the  grant  must 
be  regarded  as  subject  to  the  implied  limitation 
that  the  dam  shall  be  so  built  as  to  create  no 
obstructions  except  such  as  are  reasonably 
necessary  to  the  beneficial  maintenance  and  use 
of  the  dam  for  manufacturing  purposes.  In 
determining  this  question  of  reasonable  neces- 
sity, a  jury  is  to  take  into  account  not  only 
the  requirements  and  convenience  of  floatation, 
but  also  the  requirements  and  convenience  of 
manufacturing. 

See  Great  Falls  Mfg.  Co.  v.  Fernald,  47  N. 
H.  444;  Pearson  v.  Bolfe,  76  Me.  886. 

The  jury,  in  passing  on  the  question  of  the 
reasonable  suflSciency  of  the  sluicewav,  are  not 
to  proceed  upon  the  theory  that  the  public 
right  of  floatation  is  superior  to  the  public  right 
of  manufacturing.  The  reasonableness  of  the 
sluiceway  is  to  be  determined,  not  solely  in 
view  of  the  interest  and  convenience  of  the 
log-owner,  but  in  view,  also,  of  the  interest  and 
convenience  of  the  manufacturer. 

See  Rindge  v.  Sargent,  4  New  Eng.  Rep.  523. 
64  N.  H.  294;  Foster  v.  tkarspoH  S.  &  B.  Co. 
5  New  Eng.  Rep.  286,  79  Me.  608. 

We  may  safely  concede  that  the  power  con- 
ferred by  the  charter  of  the  manufacturing 
company  must  be  so  exercised  as  not  to  injure 
the  interests  of  others  more  than  is  reasonably 
necessary  to  accomplish  the  purpose  for  which 
the  charter  was  granted.  But  this  concession 
only  shows  that  the  harm  likely  to  be  caused 
by  the  dam  was  intended  to  be  mitigated,  so 
far  as  reasonably  consistent  with  its  erection 
and  beneficial  use,  and  not  that  the  dam  was  to 
be  so  built  as  to  present  no  material  obstruc- 
tion to  navigation. 

See  Pound  v.  Turck,  95  C.  8.  459,  24  L.  ed. 
525. 

The  Ijcgislature  may  fairly  be  supposed  to 
have  taken  into  account  the  fact  that  the 
stream  at  (he  place  in  question,  though  in  a 
certain  sense  navigable,  is  not  capable  of  gen- 
eral or  extended  navigation. 
Pearson  v.  Rolfe,  76  Me.  885. 
The  right  of  floating  is  not  paramount  to  the 
use  of  water  for  machinery,  and  the  rights  of 
the  public  and  those  of  the  riparian  owners  are 
both  to  be  enjoyed  with  proper  regard  to  the 
existence  and  preservation  of  the  other. 

Gould.  Waters,  §  110;  Middleton  v.  Flat 
River  Boom  Co.  27  Mich.  588;  Eneicorth  v. 
Com.  52  Pa.  820. 

Defendants  are  not  under  legal  obligation  to 
provide  a  public  way  for  the  passage  of  logs 
over  their  dam,  better  than  would  be  afforded 
by  the  natural  condition  of  the  river  unob- 
structed by  their  dam.  A  mill-owner  is  under 
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no  legal  obligation  to  furnish  any  public  pas- 
sage for  logs  over  his  dam  at  a  time  when  the 
river  at  such  place,  in  its  natural  condition, 
does  not  contam  water  enough  to  be  floatable 
if  unobstructed  by  mills,  although  the  river  is. 
generally  of  a  floatable  character. 
Pearson  v.  Rolfe,  76  Me.  880. 

Blodg^ett,  J.,  delivered  the  opinion  of  the 
court: 

In  the  original  bill  the  Lumber  Company 
were  sole  plaintiffs.  Their  complaint  is  that 
they  annually  exercise  the  public  right  of  float- 
ing logs  down  Connecticut  River,  and  that  the 
deienaants  have  obstructed  the  way  bv  a  dam 
at  Olcott  Falls.  The  prayer  is  for  a  decree  re- 
straining the  defendants  from  maintaining  the 
dam  without  suitable  sluiceways,  for  a  proTis- 
ion  in  the  decree  determining  the  dimensions 
and  character  of  the  sluiceways,  and  for  gen- 
eral relief.  The  defendants  demurred  on  the 
ground  that  the  alleged  grievance  is  a  public 
nuisance  for  the  abatement  of  which  a  suit  can 
not  be  maintained  by  a  private  person.  Thi& 
objection  has  been  avoided  by  an  amendment 
joining  the  attorney-general  as  plaintiff,  and 
the  demurrer  is  overruled  without  considering 
the  question  whether  the  bill  can  be  maintained 
by  the  Lu  mber  Company.  Dover  v.  Portsmmith 
Bridge,  17  N.  H.  200,  215;  QHffin  v.  ikinhorn 
ton,  44  N.  H.  246;  Smith  v.  Putnam,  62  N.  H. 
869,  873;  Milarkey  v.  Foster,  6  Or.  878,  and 
notes  in  25  Am.  Rep.  533;  Pennsylvania  v. 
Wheeling  &  B.  Bndge,  54  U.  S.  18  How.  518, 
561,  562,  564,  566,  567, 14  L.  ed.  249,  267.  268, 
269;  Knickerbocker  lee  Co.  v.  Shvltz,  116  N.  Y. 
882;  Steam-Boat  Co.  v.  South  Carolina  R.  Co. 
80  S.  C.  589;  Gk)uld,  Waters,  §§  121-127,  547; 
Wood,  Nuisances,  §§  645-701,  819. 

If  that  question  becomes  material  in  the  prog- 
ress of  the  case,  it  will  be  examined  when  its 
decision  is  necessary.  The  mode  of  trial  on  a 
bill  in  equity  for  the  abatement  of  a  nuisance 
is  not  an  open  question.  State  v.  Saunders,  66 
N.  H.  — . 

"The  channel  of  a  public  navigable  river  is 
properly  described  as  a  public  highway."  Cd- 
chester  v.  Brooke,  7  Q.  B.  889,  37a 

"A  stream  may  be  a  public  highway  for 
floatage  when  it  is  capable,  in  its  orainary  aud 
natural  stage  in  the  seasons  of  high  water,  of 
valuable  public  use.  ...  It  is  a  public  high- 
way by  natitre,  but  one  which  is  such  only 
periodically,  and  while  the  natural  condition 
permits  a  public  use.  .  .  .  The  public  right  is 
measured  by  the  capacity  of  the  stream  for 
valuable  public  use  in  its  natural  condition/* 
Thunder  Bay  River  Boom.  Co.  v.  Speech^,  81 
Mich.  886,  348-345;  Oastonv.  Mace,  88  W.Va. 
14;  Koopman  v.  Blodgett,  70  Mich.  610,  14 
West.  Rep.  909;  State  v.  Oilmanton,  14  N.  H. 
467,  479;  Carter  v.  Thurston,  58  N.  H.  104; 
CoilinsY.  Howard,  ^Jif.  H.  190; Gould, Watere. 
§§  54.86, 107-112;  Angell,  Highways,  ^  53-73. 

The  Connecticut  River  is  a  natural  highway 
for  floating  logs.  Thompson  v.  Androscoggin 
River  Imp.  Co.  54  N.  H.  545,  548,  549;  Connfc- 
tieut  River  Lumber  Co.  v.  Colundna,  82  N.  H. 
286,287. 

At  Olcott  Falls  the  public  has  a  rightof  pas^ 
sage  for  logs  as  free  and  convenient  as  would 
be  afforded  by  the  river  in  its  natural  conditioD, 
unless  the  highway  has  been  wholly  or  par 
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tially  discontiDaed  by  law.  The  riparian  pro- 
prietors. iDCorporated  or  unincorporated,  in  the 
exercise  of  their  private  rights,  may  change 
the  natural  condition  of  the  stream  so  far  as 
changes  are  possible  without  an  infrin^ment 
of  the  public  right.  The  riparian  title,  mclud- 
ing  a  right  of  altering  the  channel  and  using 
the  water,  does  not  include  a  right  of  total  or 
partial  discontinuance  of  the  changeable  way 
of  which  the  capacity  of  the  stream  in  its  natu- 
ral condition  is  the  measure.  "Any  person 
owning  the  land  upon  both  sides  of  such  a 
river  can  maintain  a  ferry  or  bridge  or  dam  for 
his  own  use,  provided  he  does  it  so  as  not  to 
interfere  with  the  public  easement,  without 
any  authority  from  the  Legislating,  and  even 
in  defiance  of  a  legislative  prohibition.  In 
such  case  he  would  but  be  making  a  proper  use 
of  his  own  property.  .  .  .  What  rights  did 
the  Legislature  give*  the  plaintiff  by  its  Act  of 
incorporation?    It  made  it  a  corporation,  and 

five  it  the  corporate  right  to  build  its  bridge, 
or  that  purpose  only  a  corporation  was  not 
needed,  nor  was  legislative  sanction  needed. 
But,  being  authorized  by  the  Legislature  to 
build  the  bridge,  it  could  not  be  complained  of 
for  any  necessary  interference  with  the  public 
easement  which  was  under  legislative  control; 
for  that  which  is  authorized  by  law  cannot  be 
a  public  nuisance.  .  .  .  The  Legislature  did 
not  empower  it  to  interfere  with  the  stream  ex- 
cept so  far  as  it  was  necessary  for  the  building 
and  maintenance  of  its  bridge."  CJienango 
Bridge  Co.  v.  Paige,  83  N.  Y.  178,  185,  186; 
Qroat  V.  Moak,  94  N.  Y.  115,  138:  SewaWa 
Falls  Bndgey,  Fisk,  23  N.  H.  171,  177;  Hook- 
sett  V.  Amoskeag  Mfg.  Co,  44  N.  H.  105,  110; 
Eastman  v.  Amoskeag  Mfg,  Co,  44  N.  H.  143, 
160;  Com,  v.  Alger,  7  Cush.  53,  99;  Angell. 
Highways,  §^  287-241. 

"The  Statute  gives  a  general  authority  to 
the  sessions  to  lay  out  highways;  but  the  Stat- 
ute must  have  a  reasonable  construction.  This 
authority,  therefore,  cannot  be  extended  to  the 
laying  out  of  a  highway  over  a  navigable  river, 
whether  the  water  be  fresh  or  salt,  so  that  the 
river  may  be  obstructed  by  a  bridge.  A  navi- 
gable river  is,  of  common  right,  a  public  high- 
way; and  a  general  authority  to  lay  out  a  new 
highway  must  not  be  so  extended  as  to  give  a 
power  to  obstruct  an  open  highway  already  in 
the  use  of  the  public."  Com,  v.  Coombs,  2 
Mass.  489,  492:  Arundelyr,  MCculloch,  10 Mass. 
70:  Com,  v.  CharlesUnon,  1  Pick.  180. 

In  Connecticut,  under  a  general  power  to 
lay  out  highways,  a  road  may  be  laid  across 
navigable  water  where  a  suitable  bridge  will 
not  be  a  serioui?  obstruction  to  navigation. 
GroUm  v.  Hurlburt,  22  Conn.  178,  186-189; 
Brown  v.  Preston,  38  Conn.  219. 

Such  cases  are  consistent  with  the  rule  that 
authority  to  lay  out  a  new  highway  does  not 
warrant  an  unnecessary  obstruction  of  an  old 
one.  A  toll-gate  of  a  turnpike,  unnecessarily 
obstructing  a  free  road,  is  a  public  nuisance. 
WaUs  V.  Stetson,  2  Mass.  143.  A  franchise  to 
build  a  railroad  between  certain  f)oints  does 
not  include  a  right  to  build  it  unnecessarily  on 
or  along  a  street.  Springfield  v.  Connecticut 
River  R.  Co,  4  Cush.  68;  Comrs.  on  Inland  Fish- 
eries y,  Holyoke  Water  P.  Co.  104  Mass.  446, 449. 

The  charter  of  the  Franklin  Falls  Company 
authorizes  it  to  establish  and  carry  on  various 
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manufactures  **  in    the  improvement  of  the 
water-power  of    the    Winnipiseogee    River." 
Laws  1868,  chap.  2797.     In  StaU  v.  Franklin 
Falls  Co,,  49  N.  H.  240,  it  was  held  that  the 
defendants  could  not  lawfully  maintain  a  dam 
that  would  prevent  the  passage  of  migratory 
fish  from  the  sea  to  the  lake.     Its  right  to  carry 
on  manufacturing  business  "in  the  improve- 
ment of  the  water-power"  included  a  right  to 
maintain  such  a  dam  and  make  such  a  diver- 
sion of  the  water  from  the  natural  channel  as 
would  not  infringe  any  public  right  of  way. 
Sometimes  the  water  was  ''not  more  than  suf- 
ficient to  carry  the  machinery;"  and  the  com- 
pany's works  could  not  be  enlarged  to  such  an 
extent  that  no  water  would  ordinarily  run  over 
the  dam.     But  the  requirements  of  their  busi- 
ness were  not  held  to  be  material.    They  could 
build  a  stairwav  for  the  ascent  of  fish,  as  they 
could  build  a  sluiceway  for  the  descent  of  logs. 
The  necessity  of  building  a  dam  and  diverting 
the  water  to  their  wheels  was  not  deemed  a 
necessity  of  discontinuing  the  public  right  of  a 
fish- way.     The  right  of  riparian  owners  to  im- 
prove and  use  the  power  of  the  river,  with  or 
without  a  charter,  was  undisputed;  but  it  was 
not  suggested  by  the  defendants  that  their  char- 
ter discontinued  the  right  of  way  or  authorized 
its  discontinuance;  and  such  a  construction 
not  being  claimed,  the  legal  ground  on  which 
it  must  &  rejected  is  not  stat^  in  the  decision 
whether  a  river  is  a  highway  for  fish,  or  for 
logs,  or  for  both,  a  ^rant  of  the  advantages  of  a 
corporate  organization  to  persons  engaged  in 
the  improvement  and  use  of  the  water-power 
for  manufacturing  purposes  does  not  show  that 
a  total  or  partial  discontinuance  of  the  way  was 
intended   by  the  Legislature.     Com.  v.  Essex^ 
Co.  13  Gray,  239, 248;  Commissioners  on  Inland 
Fisheries  v.  Holyoke  Water  P.  Co.  104  Mass. 
446.  450.     It  merely  shows  that  the  franchise 
asked  by  the  grantees  and  given  by  the  State 
is  a  corporate  capacity  to  exercise  common- 
law  rights  of  riparian    owners.     A  grant  to 
these  defendants  of  a  right  to  do  as  an  incorpo- 
rated body  what  they  could  do  as  unincorpo- 
rated partners  was  necessary,  because  "corpora- 
tions are  artificial  persons,  created  for  specific 
purposes,  and  invested  with  such,  and  only 
such,  powers  as  are  conferred  by  law.    While 
natural  persons  may  do  with  themselves  and 
their  property  whatever  is  not  forbidden,  arti- 
ficial persons  cannot  rightfully  do  anything 
that  is  not  expressly  or  by  necessary  implica- 
tion peimitted  by  the  law  of  their  being." 
PiUfburgJi,  C.  db  St,  L,  R,  Co.  v.  Lyon,  123  Pa. 
140,  150.  2  L.  R.  A.  .489;  Case  v.  KeUy,  133  U. 
S.  21,  33  L.  ed.  513. 

An  Act  authorizing  certain  persons  merely 
to  form  themselves  into  a  corporation  would 
be  useless.  Without  an  authority  conferred 
by  statute  upon  the  Olcott  Falls  Company  to 
do  something,  it  could  do  nothing.  Pierce  v. 
Emery,  32  N.  H.  484.  512.  In  addition  to  a 
mere  Act  of  incorporation,  a  grant  of  power 
was  indispensable  to  enable  it,  as  a  corpora- 
tion, to  engage  in  the  improvement  and  manu- 
facturing use  of  Olcott  Falls.  Without  such 
a  grant  it  would  be  restrained  by  injunction, 
at  the  suit  of  one  of  the  members,  from  carry- 
ing on  that  business;  and  on  quo  warranto, 
brought  by  the  State,  its  unanimous  usurpa 
tion  of  corporate  franchises  would    be  sup- 
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It  is  a  corporation  for  a  manufactur- 
iDg  purpose,  and  can  purchase  and  hold  a 
limited  amount  of  real  estate,  improve  the 
water-power,  make  and  maintain  on  and  across 
the  river  at  the  falls  all  such  works  as  are 
necessary  and  proper  lo  accomplish  the  object 
of  its  incorporation,  and  carry  on  such  kinds 
of  manufacturing  business  as  it  choose.  Laws 
1848,  chap.  674;  Laws  1881,  chap.  188. 

In  the  grant  of  power,  without  which  it 
could  not  lawfully  acquire  or  lawfully  ex^cise 
the  private  riparian  rights  that  are  subject  to 
the  public  easement,  there  is  no  incidental  re- 
linquishment or  diminution  of  the  easement. 
The  language  of  such  a  grant  would  be  the 
same  if  the  river  were  not  a  highway.  Of  it- 
self alone,  it  has  no  tendency  to  prove  that  the 
subject  of  highway  discontinuance  was  in  the 
mind  of  the  Legislature.  If  the  question  of 
discontinuance  is  presented  to  that  body  and 
decided  in  the  affirmative,  there  will  naturally 
be  some  clear  and  positive  evidence  of  the  de- 
cision in  the  Statute.  It  cannot  be  assumed 
that  an  exercise  of  the  discontinuing  power  is 
concealed,  either  accidentally  or  designedly, 
under  an  ordinary  grant  of  corporate  cajpaci 
ties,  expressed  in  terms  equally  appropriate 
whether  the  river  is  or  is  not  a  highway.  The 
Acts  from  which  the  defendants  derive  their 
powers  contain  no  express  discontinuance  of 
the  Connecticut  easement,  and  no  express 
grant  of  power  to  discontinue  it,  either  wholly 
or  partially.  Their  incidental  power  of  dis- 
continuance cannot  be  implied  from  anything 
less  than  necessity;  and  the  case  shows  no 
ground  for  the  implication  of  a  discontinu- 
ance, or  a  grant  of  discontinuing  power.  In 
the  method  of  finding  the  fact  of  le^'slative  in- 
tention by  weighing  competent  evidence,  and 
not  by  applying  technical  rules  {Boody  v.  Wat- 
«077»  64  N.  H.  162,  180),  there  is  no  occasion  to 
resort  to  the  authorities  that  employ  a  strict 
rule  to  confine  business  corporations  to  the 
privileges  plainly  given  them  m  their  charter. 
Under  that  rule  the  defendants  claim  that  the 
public  right  has  been  affected  by  their  Acts  of 
incorporation  could  not  be  sustained.  Gharka 
Hiver  Biidge  v.  Warren  Bridge,  86  U.  S.  11 
Pet.  420,  544^548,  9  L.  ed.  778,  822-^24;  Jer- 
sey City  Water  Oomrs.  v.  Hiidson,  13  N.  J.  Eq. 
420,  425;  Selman  v.'  Wolfe,  27  Tex.  68;  Syracuse 
Water  Co.  V.  Syracuge,  116  N.  Y.  167,  168,  5 
L.  R.  A.  646;  Sedgw.  Stat.  &  Const.  L.  291- 
296. 

Under  authority  given  by  statute,  an  owner 
of  a  lot  situated  on  the  margin  of  the  tide- 
water of  East  River  extended  the  dry  land  into 
the  water.  Before  the  extension  a*street  had 
been  laid  out  over  the  lot  to  the  river.  It  was 
held  that  the  filling  of  the  river  by  the  land- 
owner "carried  with  it  a  necessary  and  legal 
extension  of  the  street  over  the  new  made  land" 
to  the  edge  of  the  water.  The  ground  of  de- 
cision was  that  the  Legislature  intended  to  con- 
fer a  privilege  on  the  owner  of  the  land,  but 
not  to  destroy  the  right  of  the  public  to  reach 
the  river  through  the  street;  that  the  Act  should 
not  "be  so  construed  as  to  work  a  public  mis- 
chief unless  requirtd  hj  words  of  the  most 
explicit  and  unequivocal  import;*'  that  the  lan- 
guage of  the  Act  did  not  necessarily  or  natur- 
ally import  that  the  right  of  passage  from  the 
street  to  the  river  should  be  destroyed  by  flll- 
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in^  up  the  river;  that  "in  an  Act  desired 
chiefly,  if  not  exclusively,  to  subserve  individ- 
ual interests,  the  words  used  most  leave  no 
doubt  that  the  Legislature  intended  to  annihil- 
ate or  abridge  an  important  public  right,  be- 
fore a  court  should  put  such  a  coDslmctlon 
upon  it  as  would  have  that  effect;"  and  that 
public  rights  are  not  to  be  destroyed  bv  equiv- 
ocal words  or  provisions.  People  v.  uimhier, 
5  Denio,  9,  15-17.  Whether  the  extenaion  of 
the  street  was  rightly  or  wrongly  implied,  it 
illustrates  the  tendency  of  the  authorities  to 
employ  the  doctrine  of  necessary  implication 
in  the  maintenance,  rather  than  in  the  abridg- 
ment, of  public  rights.  As  the  Statutes  do  not 
show  a  legislative  assent  to  a  total  or  partial 
discontinuance  of  the  Connecticut  highway,  an 
assent  implied  from  necessity,  if  it  can  be 
shown  from  extraneous  evidence  in  some  cases, 
must,  to  say  the  least,  be  satisfactorily  proved; 
and,  as  the  facts  of  a  case  of  necessity  are  not 
alleged  in  pleading,  there  is  no  issue  on  which 
such  evidence  is  admissible. 

In  the  answer  the  defendants  say  that  the 
"falls,  when  the  river  ran  in  its  natural  course 
there,  were  impassable  in  low  stages  of  the 
water  by  logs;  that  the  defendants'  works,  by 
ponding  back  the  water,  entirely  cover  and 
flow  out  a  bad  and  rocky  fall  above,  where 
otherwise  logs  would  lodge  upon  and  among 
the  rocks,  forming  great  jams,  requiring  great 
labor  and  expense  to  breaK,  all  which  is  saved 
to  them  in  the  way  described;"  that  the  de- 
fendants did,  "at  very  large  expense,  construct 
in  said  dam,  in  the  best  place  for  the  passage 
of  logs,  a  sluiceway  of  ample  and  convenient 
size  and  construction,  being  eighteen  feet  wide 
and  four  inches  deep  at  the  top  of  the  dam. 
and  fitted  the  same  with  an  apron  of  plank 
thoroughly  covered  with  iron  plates,  so  de- 
signed and  located  as  to  conduct  logs  safely  in- 
to the  deep-water  channel  below:  and  in  the 
iron  facing  on  the  top  of  their  dam,  through- 
out its  entire  length,  made  holes  for  the  inser- 
tion of  iron  pins  to  hold  flash  boards  of  any 
width  desired,  and  at  each  side  of  said  sluice- 
way, at  the  top  of  the  dam,  they  inserted  ring 
bolts  for  the  attachment  of  booms  to  guide  logs 
into  said  sluiceway;  and  so  it  is,  by  means  of 
the  appliances  thus  provided  in  the  constmc- 
tion  of  their  dam  and  sluiceway,  all  the  water 
flowing  in  the  river  may  at  any  time,  with 
trifling  labor  and  expense,  be  turned  and  com- 
pelled to  pass  through  the  sluiceway,  whereby 
logs  will  be  easily  and  conveniently  floated 
over  the  dam  and  falls,  and  passed  into  the 
deep  water  below;"  and  "that  the  works  of  the 
defendants,  in  their  present  condition,  greatly 
facilitate,  rather  than  impede,  the  passage  o'f 
logs  over  said  falls,  and  diminish,  rather  than 
increase,  the  expense  thereof."  By  these  aver- 
ments the  defendants  deny  the  necesaty  of 
constructing  the  dam  in  such  a  manner  as  to 
abridge  the  public  right  of  log  floatation.  On 
this  disclaimer  it  is  assumed  that  the  dam  with 
a  sluice  (including  an  apron)  of  proper  form, 
size,  and  location,  and  other  suitable  appli- 
ances for  turning  logs  and  the  whole  river 
through  the  sluice,  would  not  injure,  but 
would  improve,  the  way  for  the  use  made  of  it 
by  the  Lumber  Company  in  June  of  each  year; 
and,  as  the  benefit  that  might  be  derived  Ifiom 
a  manufacturing  diversion  and  use  of  the  water 
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is  no  more  a  necessity  of  higj)way  discontinu- 
ance in  this  case  than  it  was  in  State  v.  Frank- 
lin Falls  Co.,  there  seems  to  be  no  occasion  for 
serious  controversy. 

If  the  consent  of  the  State  that  "highways 
may  be  laid  out  across  any  stream  or  body  of 
water"  (Gen.  Laws.  chap.  67,  §  iO)  had  been 
unqualified,  it  might  have  been  claimed  that 
it  included  authority  to  impair  the  right  of 
navigation.  For  that  reason,  the  Legislature 
added  the  prohibition:  ''But  no  road  or  bridge 
shall  be  so  laid  out  if  the  reasonable  and  proper 
construction  thereof  may  prevent  the  use  of 
such  waters  for  navigation  for  boats  or  rafts, 
or  for  running  timber."  The  charters  of  the 
Concord,  the  Northern,  and  the  Boston,  Con- 
cord &  Montreal  Railroads,  authorizing  the 
erection  of  bridges  across  certain  rivers,  con- 
tain a  proviso  that  the  bridges  shall  be  so  con- 
structed as  not  unnecessarily  to  impede  naviga- 
tion. Act  of  June  27,  1835.  §  15;  Laws  1844, 
chap.  190,  §  2,  191,  ^  2.  Such  provisos  may 
be  useful  for  the  purpose  of  avoiding  the  ques- 
tion of  interpretation.  They  would  be  serious 
defects  if  they  introduced  the  erroneous  con- 
struction that,  without  them,  unnecessary  ob- 
struction of  highways  would  be  authorized  by 
the  general  law,  and  by  ordinary  acts  of  in- 
corporation. 

The  Act  of  1807,  incorporating  the  White 
River  Falls  Company,  contains  a  proviso  that 
nothing  in  that  Act  shall  authorize  the  com- 
pany "to  erect  any  dam  ...  so  as  to  prevent 
the  free  passage  of  lumber  down  Connecticut 
River  as  heretofore  used  and  enjoyed."  It  is 
alleged  in  the  bill  that  the  defendants  derive 
their  powers  from  that  Act,  and  from  the  Acts 
of  1848  and  1881.  In  their  answer  the  defend- 
ants say  they  constructed  their  works  in  the 
exercise  of  the  powers  granted  by  the  Acts  of 
1848  and  1881,  but  thej  do  not  deny  or  explain 
the  fact,  well  alleged  in  the  bill,  that  they  de- 
rive their  corporate  powers  from  the  Act  of 
1807,  as  well  as  the  Acts  of  1848  and  1881. 
"All  facts  well  alleged  in  the  bill,  and  not 
denied  or  explained  in  the  answer,  will  be  held 
to  be  admitted."  Chancery  Rule  8,  56  N.  H. 
605. 

There  was  a  special  reason  for  reserving  the 
right  of  free  passa«2re  in  the  Act  of  1807.  That 
Act  incorporated  a  canal  company,  and  gave 
them  power  to  improve  the  navigation  at  the 
falls  by  a  locked  canal,  and  to  take  toll  for  the 
use  of  the  artificial  way.  But,  for  the  benefit 
of  all  who  should  prefer  a  free  passage  in  the 
old  way  to  the  use  of  a  canal  on  payment  of 
toll,  the  right  of  free  passage  in  the  old  way  is 
reserved.  It  is  recited  in  the  preamble  that 
the  "erecting  locks  and  cutting  canals  on 
White  River  Falls"  (now  called  "Olcott  Falls") 
''and  Connecticut  River,  so  that  the  same  shall 
be  navigable  for  boats  for  the  transportation 
of  lumber,  goods,  wares,  and  merchandise, 
would  be  of  great  public  utility,"  and  that 
"Mills  Olcott,  of  Hanover,  has  petitioned  the 
general  court  for  the  exclusive  privilege  of 
S>cking  the  same."  Thereupon  it  is  "enacted 
that  the  said  Mills  Olcott  and  his  associates, 
their  heirs  and  assigns  forever,  be  invested 
with  the  exclusive  pnvilege  of  cutting  canals 
and  locking  said  falls,  and  rendering  said  Con- 
necticut River  navigable  for  boats  and  lum- 
ber, from  the  head  of  said  falls  at  the  upper 
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bar,  so  called,  to  the  foot  of  the  falls,  at  the 
lower  bar  of  the  same,  commonly  called 
•Phelps  Bar.'  "  It  was  apparently  feared  that 
under  their  exclusive  powers  the  canal  com- 
pany would  claim  a  right  to  levy  toll  upon  all 
lumber  passing  down  the  river  at  that  point, 
and  to  make  such  alterations  in  the  channel  as 
would  compel  lumbermen  to  re.sort  to  the 
canal  for  the  use  of  which  the  company  is  en- 
titled to  a  toll.  The  avoidance  of  all  contro- 
versy on  this  subject  is  the  apparent  purpose 
of  the  reservation  of  the  public  right  to  a  free 
passage  of  lumber  in  the  old  way.  From  the 
abundant  caution  exercised  in  the  insertion  of 
a  proviso  to  prevent  all  possible  contention  be- 
tween the  canal  company  and  the  lumberman 
on  the  question  of  highway  discontinuance,  it 
does  not  follow  that  the  old  highway  for  logs 
would  have  been  discontinued  if  it  had  not 
been  expressly  reserved.  However  that  may 
be,  the  reservation  in  the  charter  of  the  canal 
company  has  no  tendency  to  show  that  the 
subsequent  grants  of  corporate  power  for  manu- 
facturing purposes  are  a  total  or  practical  dis- 
continuance of  the  old  way.  Under  those 
grants,  which  did  not  authorize  the  grantees 
to  exact  toll,  there  was  no  reason  to  anticipate 
a  claim  of  toll,  and  therefore  no  occasion  for 
such  a  resei-vatiou  of  the  right  of  free  passage 
as  was  made  in  the  grant  of  canal  powers. 
The  Act  of  1848,  chap.  674.  §  3.  contains  the 
proviso  "that  this  ^rant  shall  not  be  held  or 
construed  to  impair  any  rights,  powers,  and 
privileges  heretofore  grant^  by  the  Legisla- 
ture of  this  State  within  the  limits  aforesaid." 
The  same  section  shows  that  the  limits  are  the 
"falls,  from  the  head  thereof  at  the  upper  bar 
to  the  foot  of  the  same  at  the  Phelps  bar,  so 
called."  The  fourth  section  of  the  Act  is: 
"Said  corporation  is  hereby  authorized  and 
empowered  to  purchase,  hold,  and  enjoy  all 
the  corporate  and  other  rights,  powers,  and 
privileges  heretofore  granted  and  now  enjoyed 
within  the  limits  of  this  grant,  subject  to  all 
the  duties  and  liabilities  now  legally  binding 
in  said  corporate  rights,  powers,  and  priv- 
ileges." Upon  the  proviso,  saving  the  powers 
granted  by  the  charter  of  1807;  the  grant  of 
authority  to  the  defendants  to  purchase,  hold, 
and  enjoy  those  powers,  subject  to  all  the  du- 
ties^ and  liabilities  by  which  they  continued  to 
be  restricted  in  1848;  and  the  admission  of  the 
defendants,  in  pleading,  that  their  powers  are 
derived  from  the  Act  of  1807  as  well  as  the 
Acts  of  1848  and  1881,— the  conclusion  seems 
to  be  inevitable  that  the  defendants  are  holders 
of  corporate  powers  granted  by  the  charter  of 
1807,  and  that  this  power  is  subject  to  the  res- 
ervation of  the  public  right  of  free  passage  of 
lumber  down  the  river  as  usually  enjoyed  be- 
fore 1807.  In  the  absence  of  evidence,  there 
was  no  presumption  of  law  or  fact  that  the 
natural  highway  was  altered  before  1807;  and 
until  evidence  of  a  charge  is  introduced  the 
continuance  of  the  natural  state  of  things  may 
be  inferred. 

The  defendants  contend  that  the  phrase, 
"subject  to  all  the  duties  and  liabilities  now 
legally  binding  on  said  corporate  rights,  pow- 
ers, and  privileges."  does  not  include  the  in- 
ability to  "erect  any  dam  .  .  .  so  as  to  pre- 
vent the  free  passage  of  lumber  down  Connec- 
ticut River  as  heretofore  used  and  enjoyed." 
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They  ar^e  that  "all  the  duties  and  liabilities*' 
ihas  retained  and  perpetuated  are  obligations 
of  an  affirmative  nature,— to  permit  Togs  to 
pass  through  the  canal  on  payment  of  toll,  to 
pay  debts,  and  the  like, — are  not  restrictions 
of  authority.  But  it  would  be  a  violent  con- 
struction to  draw  a  line  between  the  affirma- 
tive and  the  negative  duties  and  liabilities  of 
the  canal  compan;]^,  and  hold  that  by  "all  the 
duties  and  liabilities  now  legally  binding  on 
said  corporate  rights,  powers,  and  privileges" 
only  those  of  an  affirmative  nature  were  des- 
ignated. It  is  not  probable  that  the  Legislature 
employed  that  inferential  distinction  as  an  im 
plied  release  of  the  canal  company's  grantee 
from  one  of  that  company's  incapacities,  and  an 
implied  grant  of  power  to  discontinue  the 
highway.  Whatever  else  the  proviso  in  the 
Act  of  1848  may  mean,  it  must  be  held  to  ex- 
press the  legislative  will  that  the  defendants, 
if  they  bought  the  powers  of  the  canal  com- 
pany, would  hold  them  subject  to  the  pro- 
viso of  1807,  and  that,  as  a  canal  company, 
they  should  erect  no  dam  so  as  "to  prevent 
the  free  passage  of  lumber  down  the  Connec- 
ticut River  as  ,  .  .  used  and  enjoyed"  be- 
fore the  grant  of  the  canal  company's  char- 
ter. The  words  "subject  to  all  the  duties  and 
liabilities  now  legally  binding  on  said  corporate 
rights,  power%  and  privileges"  do  not  specially 
refer  to  that  company's  duty  of  allowing  a  free 
passage  of  lumber,  but  evince  a  general  resolve 
to  annul  none  of  the  limitations  of  their  pow- 
ers; and  among  those  limitations  is  the  public 
right  of  free  passage  of  lumber  down  the  river. 
By  purchasing  the  old  company's  franchises, 
the  new  company  acquired  no  authority  to 
erect  a  dam  that  would  infringe  that  right. 
This  lack  of  authority  is  among  the  incapaci- 
ties unnecessarily  re-enacted  by  the  fourth  sec- 
tion of  the  charter  of  1848.  The  defendanU 
could  not  obtain,  by  purchase  from  the  canal 
company,  a  power  of  highway  discontinuance 
that  had  not  been  granted  to  that  company. 
As  a  canal  company,  the  defendants  can  build 
a  dam  that  will  turn  the  whole  stream  into  a 
canal  for  the  use  of  which  they  are  entitled  to 
toll;  but,  if  a  lumberman  chooses  a  free  I012:- 
way  which  they  choose  not  to  give  him  in  the 
canal,  he  is  entitled  to  one  over,  through,  or 
around  the  dam,  as  good  as  he  would  have  in 
the  old  undammed  channel  at  the  time  he  is 
ready  to  use  it.  As  a  manufacturing  com- 
pany, the  defendants  can  also  turn  the  river  to 
their  wheels  through  a  flume.  IIow  much  of 
it  shall  run  through  the  canal  for  a  transporta- 
tion purpose,  how  much  through  the  flume  for 
a  manufacturing  purpose,  and  how  much  over 
the  dam,  is  for  them  to  decide,  with  this  quali- 
fication: their  control  is  subject  to  any  public 
right  of  way  that  the  Legislature  have  not  re- 
linquished. 

On  the  question  whether  any  such  right  has 
been  released  by  grants  of  manufacturing  pow- 
ers, the  intention  of  the  Legislature  can  be  seen 
in  a  supposed  case  in  which  the  defendants  use 
a  canal  as  a  canal  company,  and  a  flume  as  a 
manufacturing  company.  At  the  lower  end 
of  the  flume  they  have  a  saw  mill  in  which  one 
man  is  emplo^^ed.  In  June  a  lumberman  ar- 
rives at  the  falls  with  a  drive.  There  is  water 
enough  to  carry  his  logs  over  the  falls  in  the 
natural  channel  if  there  was  no  dam  there.  All 
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the  water,  turned  into  the  canal,  would  afford 
a  more  convenient  passage.  AH  the  water, 
turned  into  the  flume,  would  work  the  saw- 
mill. The  whole  of  it  is  necessary  for  either 
of  the  three  purposes  to  which  it  may  be  ap- 
plied. The  flume  gate  is  open,  and  the  mill  in 
operation.  There  is  no  water^in  the  canal, 
and  none  running  over  the  dam.  The  lumber- 
man demands  a  passage  through  the  canal,  and 
tenders  the  toll.  His  demand  must  be  com- 
plied with.  The  canal,  like  a  turnpike  or  a 
railroad,  is  a  highway.  As  a  canal  company, 
the  defendants  have  not  been  relieved  from  the 
highway  duties  and  liabilities  of  their  prede- 
cessors. The  canal  gate  must  be  opened,  and 
the  flume  gate  must  be  shut,  although  for  a 
time  the  mill  will  be  stopped,  and  its  operator 
thrown  out  of  employment.  As  soon  as  the 
defendants  have  performed  this  canal  duty, 
another  lumberman  arrives,  and  demands  a 
passage  for  his  logs  without  payment  of  toU. 
Whether  the  defendants  furnish  it  in  the  canal, 
or  through  a  sluice  over  the  dam,  the  flume 
gate  remains  shut,  and  the  mill  and  its  opera- 
tor remain  idle,  while  the  highway  demand 
of  the  second  lumberman  is  complied  with. 
Whether  the  number  of  his  logs  is  ten  or  ten 
million;  whether  their  passage  stops  their  mill 
an  hour  or  a  month;  and  whether  the  number 
of  mill  operators  is  one  or  one  thousand, — the 
lumberman  is  entitled  to  a  free  way  as  good  as 
he  would  have  if  no  dam  had  been  built,  and 
no  water  had  been  diverted  from  the  ancient 
channel.  There  is  nothing  in  the  Statute  to 
indicate  an  intention  that  the  public  right  shall 
be  restricted  to  the  passage  of  a  fixed  number 
or  a  reasonable  number  of  logs,  or  shall  de- 
pend upon  the  extent  of  the  defendants'  manu- 
facturing industry  and  the  number  of  persons 
engaged  therein.  If  the  Legislature  haa  meant 
the  public  right  might  be  indefinitely  impaired, 
as  it  would  be  if  a  judicial  tribunal  were  au- 
thorized to  decide  each  case  upon  the  compara- 
tive importance  of  the  logging  business  of  the 
lumbermen  and  the  manufacturing  business 
of  the  defendants,  it  is  not  probable  that  they 
would  have  been  silent  on  that  subject.  The 
reduction  of  the  highway  from  one  measured 
by  the  power  of  the  undiverted  stream  to  carry 
logs  over  the  unobstructed  falls  to  one  measured 
in  each  particular  case,  or  in  this  case,  by  an 
appraisal  of  the  logging  and  manufacturinir 
interests,  is  a  piece  of  legislation  that  cannoi 
be  inferred  from  the  fact  that  the  statutes  con- 
tain no  allusion  to  so  extraordinary  an  altera- 
tion. 

On  the  question  whether  a  wharf  in  the  port 
of  Newcastle  is  a  nuisance,  evidence  is  not  ad- 
missible to  show  that  the  public  inconvenience 
caused  by  its  obstruction  of  the  Tyne  is  bal- 
anced by  the  public  benefit  derived  from  the 
delivery  of  coal  in  the  London  market  in  a 
better  condition  and  at  a  reduced  price  in  con- 
sequence of  the  shipping  facilities  afforded  by 
the  wharf.  The  contrary  doctrine  maintained 
bv  a  majority  of  the  court  in  King  v.  Rumiell, 
6"Bam.  &  C.  666,  569,  570,  590,  591,  598,  594, 
597,  598,  and  by  a  minoritv  in  Pennsylvania  v. 
Wheeling  4b  D.  Bridge,  54  U.  S.  13  How.  5l5<, 
591,  605,  14  L.  ed.  ;34»-280,  286,  has  not  prt^ 
vailed.  The  true  view  was  presented  by  coun- 
sel in  Rex  v.  Ward,  4  Ad.  &  El.  384, 894:  "Nor 
is  the  principle  a  just  one  that  a  nuisance  in 
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one  place  may  be  compensated  by  any  degree 
of  bienefit  conferred  in  another;  as  if  a  gasom- 
eter created  a  nuisance  in  Southwark,  and  it 
was  answered  that  the  gas-lights  connected 
with  it  were  beneficial  to  a  street  in  London. 
No  comparison  can  be  instituted  between  ac- 
commodation to  one  set  of  persons  and  loss  of 
rights  to  another."  The  necessity  of  slaugh- 
ter-houses in  this  country  does  not  legalize  the 
diffusion  of  an  intolerable  stench  from  a  struc- 
ture of  that  kind  in  the  center  of  Manchester. 
The  violation  of  a  public  right  enjoyed  by  a 
portion  of  the  community  is  not  justified  by 
ofi'setting  an  advantage  accruing  to  others. 
Tiie  State's  abandonnient  of  the  whole  or  a 
part  of  the  Connecticut  easement,  in  considera- 
tion of  the  receipt  of  a  public  benefit  of  equal 
or  greater  value,  is  an  exchange  which  the 
riparian  owners  cannot  make  without  the 
State's  consent.  Bex  v.  Ward,  4  Ad.  &  El.  384; 
JoUiffe  v.  Walla$ey  Local  Board,  L.  R.  9  C.  P. 
62.  88;  AUy-Gen.  v.  Terry,  29  L.  T.  N.  8.  716, 
on  appeal,  L.  R.  9  Ch.  App.  428,  482;  Pennayl- 
tania  v.  Wheeling  dk  B,  Bridge,  54  U.  8.  13 
How.  518,  577.  14  L.  ed.  249.  274;  Gould, 
Waters,  S  94;  Angell.  Tide- Waters,  203-228; 
Angell,  Highways.  §^  288,  285. 

A  brid^  across  a  navigable  river  may  be  a 
more  important  highway  than  the  river,  and 
**  it  is  for  the  municipal  power  ...  to  decide 
which  shall  be  preferred,  and  how  far  either 
shall  be  made  subservient  to  the  other."  Oil- 
man V.  Philadelphia,  70  U.  S.  8  Wall.  718, 729. 
18  L.  ed.  96,  99;  ife  Clinton  Bridge,  77  U.  S. 
10  Wall.  454, 19  L.  ed.  969;  MiUer  v.  NewYork, 
109  U.  S.  885,  894-898,  27  L.  ed.  971,  974- 
976. 

"  The  Legislature  alone  could  determine  the 
question  of  comparative  public  convenience, 
and  either  refuse  to  lay  out  a  highway  which 
would  impede  navigation,  or  grant  it  upon 
terms,  conditions,  and  reservations,  as  the  pub- 
lic interests  might  in  their  judgment  require 
for  the  protection  of  the  navigation."  Gharlee- 
taten  v.  Middlesex  County  Comrs.  8  Met.  202, 
206;  Com.  V.  Euex  Co,  13  Gray,  289,  247;  Com. 
V.  Charlestown,  1  Pick.  180.  185.  187. 

By  an  exercise  of  legislative  power,  authori- 
ty can  be  given  to  wholly  or  partly  discontinue 
a  public  way  on  land  or  water.  The  Connec- 
ticut easement  is  public  property  that  can  be 
abandoned  by  due  action  of  the  govern- 
ment. But  no  power  has  been  conferred  on 
the  defendants  or  the  court  to  exchange  any 
part  of  it  for  public  benefits  derivable  from  the 
defendants'  manufacturing  enterprise. 

The  forests  formerly  owned  by  the  State 
were  held  by  the  body  politic  in  trust,  in  a  cer- 
tain sense,  for  the  common  benefit  of  the  peo- 
ple. When  the  State  sold  them,  the  proceeds, 
like  money  raised  by  taxation,  wept  into  the^ 
vendor's  treasury  for  public,  not  for  private, 
use.  When  the  title  was  in  the  State,  it  was 
not  held  for  the  several  benefit  of  everybody 
who  desired  the  timber  for  the  construction  of 
houses  or  ships.  The  public  right  of  naviga- 
tion in  navigable  water,  salt  or  fresh,  is  held 
by  the  State  in  a  different  trust.  It  is  a  right 
that  all  may  exercise  for  private  profit.  The 
State,  as  trustee,  holds  the  legal  title.  The 
State,  and  the  people,  as  individuals,  have  the 
use.  The  object  of  the  trust  is  evidence  tend- 
ing to  show  that  the  common  right  of  naviga- 
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tion  is  not  unnecessarily  extinguished  by  a 
mere  conveyance  of  land,  or  a  mere  creation  of 
an  imaginary  being  called  a  corporation.  '  'The 
dominion  and  property  in  navigable  waters"  is 
* '  held  by  the  lung  as  a  pu blic  trust. "  *  *  When 
the  Revolution  took  place,  the  people  of  each 
State  became  themselves  sovereign,  and  in  that 
character  hold  the  absolute  right  to  all  their 
navigable  waters,  and  the  soil  under  them,  for 
their  own  common  use."  Martin  v.  Waddell, 
41  U.  S.  16  Pet.  867,  401,  410,  10  L.  ed.  997. 
*  'By  the  principles  of  the  common  law,  the  title 
to  navigable  waters  and  the  soil  beneath  is 
vested  in  the  crown  in  trust  for  the  public. 
.  .  .  And  by  the  charters  under  which  these 
colonies  were  planted  there  was  vested  in  the 
grantees  not  only  the  crown's  title  to  the  lands 
granted,  but  its  rights  and  jurisdiction  in  and 
over  the  navigable  waters  and  seashores,  to  be 
held,  as  by  the  crown,  in  trust  for  the  public." 
Clement  v.  Burns,  48  N.  H.  609, 616, 619.  "By 
the  common  law,  the  king  was  held  to  be  the 
owner  and  proprietor  of  the  soil  under  the  sea, 
its  shores,  and  all  tide- waters,  and  as  such 
could  grant  the  ri^ht  of  property  therein  to  a 
subject,  though  this  was  not  usually  done  with- 
out the  previous  execution  and  return  of  a 
writ  ad  qvod  damnum,  to  ascertain  whether 
such  grant  would  cause  any  injury  to  any  pub- 
lic right.  But  it  was  further  held  at  common 
law  that,  beyond  a  right  of  property,  the  king's 
prerogative  extended  to  the  dominion  and  con- 
trol of  the  shores  of  the  sea,  as  a  power  held  in 
trust  for  the  security  and  protection  of  the  pub- 
lic rights  in  the  navigation  and  fisheries;  that 
these  were  among  the  regalia  or  incidents  of 
sovereignty,  which  could  not  be  alienated  by 
royal  grant  alone.  .  .  .  Supposing,  then,  that 
the  Commonwealth  does  hold  all  the  power 
which  exists  anywhere  to  regulate  and  dispose 
of  the  seashores  and  tide-waters,  and  all  lands 
under  them,  and  all  public  rights  connected 
with  them,  ...  it  must  be  regarded  as  held  in 
trust  for  the  best  interest  of  the  public,  for 
commerce  and  navigation,  and  for  all  the  legit- 
imate and  appropriate  uses  to  which  it  may  be 
made  subservient.  .  .  .  Two  distinct  rights  are 
regarded,  viz.:  (1)  The  jus  privatwn,  or  right 
of  property  in  the  soil,  which  the  king  may 
grant,  and  which  may  be  held  by  a  subject, 
and  the  grant  of  which  will  confer  on  the 
grantee  such  privileges  and  benefits  as  can  be 
enjoyed  therein  subject  to  the  jus  publicum.  (2) 
The  jus  publicum,  the  royal  prerogative,  by 
which  the  king  holds  such  shores  and  naviga- 
ble rivers  for  the  common  use  and  benefit. 
This  royal  right,  or  jus  publicum,  is  held  by  the 
crown  in  trust  for  such  common  use  and  bene- 
fit, and  cannot  be  transferred  to  a  subject,  or 
alienated,  limited,  or  restrained,  by  mere  roval 
srrant.  without  an  Act  of  Parliament,  'fhe 
king's  grant,  therefore,  although  it  may  vest 
the  right  of  soil  in  a  subject,  will  not  justify 
the  grantee  in  erecting  such  x>crmanent  struct- 
ures thereon  as  to  disturb  the  common  rights 
of  navigation;  and  such  obstruction,  notwith- 
standing such  grant,  is  held  to  be  a  public  or 
private  nuisance,  as  the  case  mav  be."  Com. 
V.  Alger,  7  Cush.  58,  82,  88,  90. "  "  The  king 
takes  this  right  of  soil  in  trust  for  the  public^ 
so  far  as  fishing  is  concerned;  and,  although 
the  king  may  pant  away  this  right  of  soil  to 
another,  yet  his  grantee  will  take  it  subject  to 
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the  same  trust;  and  by  such  g^ant,  however 
comprehensive  in  its  terms,  the  public  .  .  . 
cannot  be  deprived  of  their  common  rights." 
Weston  V.  Sampson,  8  Cush.  847,  352;  Dunham 
v.  Lamphere,  3  Gray,  268,  271;  Moore  v. 
Sanford,  151  Mass.  285,  7  L  R.  A.  151;  Free 
FUJiers  dt  D.  v.  Gann,  11  C.  B  N.  S.  387, 
417;  Angell,  Tide- Waters,  2d  ed.  22-25, 27,  64; 
Gould,  Waters,  §§  17,  18,  20,  21. 

"  The  right  of  soil  .  .  .  must  in  all  cases  be 
considered  as  subject  to  the  public  right  of  pas- 
sage, .  .  .  and  any  grantee  of  the  crown  must 
of  course  take  subject  to  such  right."  Col- 
chester v.  Brooke,  7  Q.  B.  389,  874. 

A  legal  reason  for  the  king's  inability  to 
surrender  navigation  is  the  establishment  of 
the  trust  by  usage  and  universal  understand- 
ing for  the  maintenance  of  the  common 
right.  For  the  same  reason,  the  right  is  not 
destroyed  by  the  State's  conveyance  of  the 
basin  or  bed  in  which  the  navigable  waters 
rest,  or  through  which  they  flow.  No  fed- 
eral question  being  raised,*^  this  case  is  to 
be  determined  by  the  local  law  which  re- 
gards the  people  and  the  State  as  holding 
the  beneficial  interest  in  an  easement,  the 
legal  title  of  which  is  vested  in  the  State  as 
trustee.  Acting  as  a  body  politic  and  trustee, 
the  beneficiaries,  by  their  legislative  agents,  can 
authorize  an  extinguishment  of  the  trust  and 
an  abandonment  of  the  trust  estate.  Wales  v. 
St€tsony2  Mjiss.  143,  146;  Com.  v.  Charlestown , 
1  Pick.  180,  185.  But  there  is- a  natural  pre- 
sumption that,  if  the  Legislature  intend  to  do 
•  this,  their  purpose  will  be  distinctly  expressed, 
as  in  the  provisions  for  the  discontinuance  of 
highways,  and  the  assessment  of  damages 
therefor.  Gen.  Laws,  chap.  71.  *'An  inten- 
tion to  discontinue  such  a  highway  [as  the 
Androscoggin]  cannot  be  inferred  from  a  pub- 
lic grant  of  the  land  under  and  around  it, — a 
mere  alienation  of  the  ownership  of  the  soil  by 
an  ordinary  form  of  conveyance.  A  sale  by 
the  State  of  all  its  ungranted  land  could  not  be 
construed  as  a  relinquishment  and  abolition  of 
the  public  rights  of  navigation  in  Piscataqua 
River  or  Lake  Winnipiseo^ee."  Thompson  v. 
Androscoggin  River  Imp.  Co.  54  N.  H.  545,  548. 
Such  a  sale  was  authorized  by  chapter  42, 
Laws  1867.  When  the  soil  under  the  Con- 
necticut at  Olcott  Falls  passed  from  the  king 
or  the  State  to  the  first  grantees  (under  whom 
the  defendants  claim),  it  did  not  cease  to  be 
subject  to  the  easement.  An  express  reserva- 
tion of  the  public  trust  and  common  use  was 
unnecessary.  And  the  nature  of  the  trust 
which  would  have  made  that  reservation  super- 
fluous in  a  state  grant  of  the  land  to  the  de- 
fendants had  the  same  effect  in  grants  of  cor- 
porate capacities  deemed  appropriate  for  other ^ 
purposes  than  the  total  or  partial  discontinu- 
ance of  the  highway.  Like  the  riparian  rights 
comprised  in  the  land  tUle,  the  franchise  of 
their  artificial  body  to  exercise  those  rights  is 
subject  to  the  easement  held  in  trust  for  com- 
mon use. 

The  express  refusal  of  the  Legislature  to  al- 
low the  defendants,  as  a  canal  company,  to 
extinguish  the  old  free  way,  if  they  furnished 
a  new  and  better  one,  through  a  canal  subject 
to  tolls,  has  no  tendency  to  show  that  the  Leg- 
islature intended,  for  the  sake  of  the  most  in- 
significant mill,  to  authorize  them  to  stop  the 
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old  way  without  providing  a  new  one.  If  they 
can  stop  the  passage  of  logs  a  single  day  in  the 
dry  season  because  they  need  all  the  water  on 
that  day  for  an  up  anddown  saw,  they  can  dis- 
continue the  old  way  entirely  \)y  building  and 
operating  mills  large  enough  to  require  all  the 
water  every  day.  They  do  not  claim  a  power 
of  total  and  absolute  discontinuance;  and  in 
the  statutes  on  which  they  rely  there  is  no  men- 
tion of  any  discontinuance,  total  or  partial,  per- 
manent or  temporary,  to  be  accomplished  by  a 
manufacturing  diversion  of  the  water.  There  is 
no  expression  of  a  legislative  intent  to  introduce 
such  an  uncertainty  and  such  a  prolific  aourc-e 
of  litigation  as  a  corporate  power  of  discontin- 
uing the  highway  to  some  extent  by  turning  a 
reasonable  amount  of  the  water  from  the  natu- 
ral channel  for  manufacturing  purposes.  The 
Acts  of  1848  and  1881  enable  the  defendants  to 
act  as  a  corporate  body  in  the  exercise  of  ripa- 
rian rights  that  existed  before  those  Acts  were 
passed,  and  do  not  curtail  the  measure  of  the 
public  right  of  floatation  which  the  common 
law  finds  in  the  natural  capacity  of  the  stream. 
If  a  temporary  interruption  is  unvoidable  in 
the  erection  or  repair  of  a  dam,  the  right  of  in- 
corporated or  unincorporated  riparian  owners 
to  bar  the  way  for  that  purpose  without  such 
a  license  from  the  State  as  is  given  by  munic- 
ipal governments  for  the  occupation  of  streets 
during  the  erection  or  repair  of  building  is  a 
question  that  need  not  now  be  considered. 
The  general  rights  of  the  riparian  owners  and 
the  public  may  be  subject  to  various  qualifica- 
tions. So  far  as  this  suit  is  concerned,  the 
public  right  of  way  is  not  impaired  by  the  Acts 
of  1807,  1848,  and  1881.  It  is  a  right  to  a  way 
of  which  the  floating  capacities  of  the  undi- 
verted river,  in  its  natural  channel,  is  the 
measure.  The  defendants'  right  is  to  use  the 
river  and  its  bed  without  an  invasiob  of  the 
public  easement.  Both  rights  are  established 
by  law.  Neither  of  them  can  be  altered  by  the 
trial  and  determination  of  any  issue  of  fact. 
The  only  question  of  fact  is  as  to  the  manner 
in  which  the  public  and  the  defendants  can 
enjoy  their  several  titles,  and  exercise  their  in- 
disputable rights.  The  prayer  of  the  bill  is  for 
a  necessary  regulation  of  the  common  use  of 
the  river  for  commercial  and  manufacturing 
purposes  by  a  speciflc  decree  that  cannot  be 
rendered  in  a  suit  at  law. 

When  the  defendants  were  preparing  to  build 
the  dam,  the  question  necessarily  arose  by  what 
sluice  and  what  appliances  they  could  avoid  an 
infringement  of  the  public  right,  and  this  ques- 
tion they  were  not  compelled  to  decide  at  their 
peril.  On  their  amicable  bill,  in  which  the 
attorney-general,  as  the  representative  of  the 
State,  would  be  defendant  (<Scrm«cm  v.  Stniih,  8 
Sim.  272; ^Tasker  v.  Lord,  64  N.  H.  279,  283), 
and  of  which  notice  would  be  given  to  persons 
specially  interested,  the  defendanta  could  have 
obtained  a  provisional  decree  of  regulation 
operating  like  a  partition,  marking  the  bound- 
ary line  between  the  public  and  the  private 
right,  and  enabling  them  to  construct  their 
works  in  a  manner  authorized  by  law.  The 
proceeding  would  have  been  in  the  nature  of 
an  ad  quod  damnum.  King  v.  Montague,  4 
Bam.  &  C.  598;  King  v.  Russell,  6  Bam.  &  C. 
566,  588,  600;  mehols  v.  Boston,  98  Mass.  89. 
41;    Gould,  Waters,  §§  21,  48.    The  decree. 
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virtually  laying  out  a  logway  over  the  project- 
ed dam  would  have  afTorded  adequate  protec- 
tion against  suits  at  law  for  damages,  and 
efforts  to  abate  an  alleged  nuisance  by  chan- 
cery suits,  criminal  prosecutions,  and  force 
without  legal  process.  If  it  were  found  by 
experiment  after  the  completion  of  the  dam 
that  either  or  both  of  the  water-rights  re- 
quired an  alteration,  justice  would  be 
done  on  application  of  either*  party.  An 
unalterable  adjudication  would  not  be  made  in 
a  matter  in  which  changes  might  be  rendered 
necessary  by  results  and  circumstances  that 
could  not  be  foreseen  and  provided  for.  Either 
party  might  be  plaintiff,  and  either  party  might 
be  defendant.  And,  if  this  bill  is  necessary  for 
a  regulation  of  the  manner  of  exercising  the 
common  rights  by  constituting  and  using  a 
sluice  and  other  appliances,  it  is  not  barred 
by  the  defendants'  erection  of  a  dam.  '  'Courts 
of  equity  have  ^jurisdiction  of  that  class  of  cases 
where  there  is  an  admitted  common  right 
among  several  owners  of  the  same  privilege  to 
resrulate  the  common  use,  to  determine  the 
extent  of  their  respective  rights,  and  the  proper 
mode  of  exercising  and  enjoying  them,  as 
tending  to  prevent  litigation,  and  as  affording 
a  more  complete  and  perfect  remedy  than  could 
be  obtained  at  law,  and  as  furnishing,  in  fact, 
the  only  adequate  means  of  asceitaining  and 
determining  the  respective  rights  of  the  parties." 
Bumham  v.  Kempton,  44  li.  H.  78,  100;  Ran- 
let  V.  Cook,  44  KT  H.  512-615;'  Bean  v.  Cole- 
man, 44  K.  H.  589,  542;  Law9on  v.  Menasha 
Wooden-y^a/re  Go.  59  Wis.  393;  Gould,  Waters, 
§  540,  and  cases  there  cited.  The  ground  of 
equity  jurisdiction  in  many  other  cases  is  the 
want  of  an  adequate  process  at  law  for  finding 
lost  boundaries  (Story,  Eq.  Jur.  chap.  11),  and 
locating  private  ways.  In  Gardner  v.  Webster, 
64  N.  H.  520,  6  New  Eng.  Rep.  894,  the 
defendant  bad  conveyed  land,  reserving  a  right 
of  way  across  to  "  the  point  so-called."  In  the 
opinion,  the  court  says:  "  The  locations  and 
limits  of  the  reserved  ways  are  not  specified. 
.  .  .  The  defendant  is  entitled  to  a  reasonable, 
convenient,  and  suitable  way,  across  the  land 
conveyed,  to  the  point.  .  .  .  The  defendant's 
right  of  way  through  the  plaintiff's  pasture  does 
not  authorize  him  to  pass  over  all  parts  of  the 
pasture  at  his  pleasure.  Its  route  through  that 
lot  is  determined,  not  by  the  sole  interest  of 
either  of  the  parties,  but  by  the  reasonable  con- 
venience of  both.  If  its  location  were  con- 
tested, the  controversy  might  not  be  settled  by 
the  negative  result  of  many  actions  at  law. 
Both  parties,  or  either  of  them,  might  need  a 
decree  in  equity  that  would  fix  the  route 
affirmatively  and  sx)ecifically." 

In  the  present  case,  on  the  question  of  proper 
form,  dimensions,  and  place  of  a  sluice,  the  ju- 
risdiction of  equity  is  as  plain  as  a  partition  of 
water-power  between  mill-owners,  the  ascer- 
tainment of  lost  boundaries,  or  the  laying  out 
of  a  private  way.  At  the  trial  term,  the  court 
can  cause  the  logway  to  be  located  and  defined 
by  a  jury,  and  put  upon  them  the  duty  of 
drawing  a  report  containing  a  specification  for 
the  construction  of  a  dam  and  sluice.  But  it 
has  not  been  shown  that  the  law  of  any  county 
requires  such  work  to  be  done  by  twelve 
unanimous  persons.  If  a  judicial  location  of 
a  logway  over  a  dam  is  necessary,  the  conve- 
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nience  of  the  defendants  will  be  consulted  so 
far  as  it  reasonably  may  be  without  a  violation 
of  the  public  right  to  a  way  as  good  as  the 
stream  would  furnish  in  its  natural  condition, 
and  the  location  will  be  alterable,  at  any  future 
time,  on  application  of  either  party.  No  loca- 
tion will  be  made  unless  a  necessity  for  it  is 
shown.  It  would  seem  that  this  question  of 
necessity  will  be  best  tried  and  decided  upon 
the  experiments  annually  made  at  the  falls. 
How  long  the  bill  should  be  retained  for  a  sat- 
isfactory settlement  of  this  point  is  a  matter  to 
be  considered  at  the  trial  term.  As  either 
party  can  obtain  equitable  relief  in  vacation 
without  this  suit,  it  is  possible  that  the  case 
will  be  properly  disposed  of  at  the  next  trial 
term,  or  after  another  annual  experiment,  by 
dismissing  the  bill  without  costs  and  without 
prejudice  except  so  far  as  equity  may  require 
a  decree  for  the  adjustment  of  expenses  that 
have  been  incurred  by  either  party  under  inter- 
locutory orders. 

If  a  logway  is  laid  out  in  this  suit,  the 
public  will  have  a  right  to  a  reasonable  use 
of  it.  A  controversy  as  to  what  would  be 
a  reasonable  use  of  it,  or  of  the  stream  in 
its  natural  condition,  will  not  be  a  dispute  about 
the  public  right  in  any  sense  that  will  require 
the  right  to  be  settled  by  the  trial  of  a  cjuestion 
of  fact  before  the  bill  can  be  maintained  for 
the  laying  out.  As  a  fee-simple  in  land  is,  for 
many  purposes,  nothing  more  than  a  right  of 
exclusive  possession  and  reasonable  use  {Ba^- 
sett  v.  Saltsbttry  Mfg.  Go.  43  N.  H.  569.  577; 
Thompson  v.  Androscoggin  River  Imp,  Co.  54 
N.  H.  545,  551, 552,  555;  Com,  v.  Alger,  7  Cush. 
53,  84,  87);  so  an  ordinary  public  or  private 
right  of  way  is  a  right  of  using  land  or  water  or 
both  as  a  way,  reasonably  and  with  due  care 
(SewaU's  Falls  Bridge  v.  Fisk,  23  N.  H.  171; 
George  v.  Fisk,  32  N.  H.  32;  Graves  v,  8hat- 
tvck,  35  N.  H.  257;  Thompson  v.  Androscoggin 
River  Imp.  Co.  54  N.  H.  545,  555,  58  N.  H. 
108;  Hall  v.  Broken,  54  N.  H.  498,  495;  Garter 
V.  Thurston,  68  N.  H.  104,  107;  Vamey  v. 
MancJiester,  58  W.  H.  430;  Collins  y.  Howard, 
65  N.  H.  190;  Gould.  Waters,  §s^  95,  96,  110). 
The  entire  natural  capacity  of  the  river  for 
floatation  is  public  property.  The  lumbermen, 
as  travelers  on  the  highway,  are  entitled  to  a 
reasonable  and  careful  use  of  the  estate.  Rea- 
sonableness of  use  and  care,  attached  as  a  limi- 
tation to  the  ownership  and  enjoyment  of 
corporeal  and  incorporeal  property,  does  not 
permit  the  lumberman  to  injure  the  defend- 
ants' works  by  negligence  or  an  unreasonable 
use  of  the  entire  natural  floating  power  of  the 
river,  nor  allow  the  defendants  to  deprive  the 
lumbermen  of  the  reasonable  use  of  any  part 
of  the  power.  Both  parties  nre  bounded  by 
the  line  established  between  the  incorporeal 
rights  of  the  public  and  the  other  rights  of 
which  the  defendants'  title  is  composed.  There 
is  no  question  of  right  or  title,  in  the  sense  in 
which  these  words  are  used,  when  it  is  said  that 
the  legal  right  must  be  established  at  law 
before  it  is  specially  enforced  in  equity.  If  it 
is  necessary  to  lay  out  the  undeniable  public 
way  over  the  dam,  one  question  may  be  how 
narrow  the  sluice  should  oe,  at  different  times, 
to  secure  a  sufficient  depth  of  water.  The  de- 
fendants are  apparently  as  much  interested  as 
the  lumber  company  in  an  economical  solution 


Geobou  Sufrbmb  Cottbt. 


JUIT, 


of  such  questions.  In  cases  like  this  and 
Gardner  v.  Webster,  the  owner  of  the  servient 
tenement  may  sometimes  be  more  relieved  than 
the  other  party  by  a  laying  out  of  the  ease- 
ment. An  equitable  power  employed  in  the 
measurement  Jocation,  and  adjustment  of  legal 
rights  before  an  attempt  is  made  to  exercise 
the'm  is  often  more  useful  than  any  remedial 


course  that  can  be  taken  after  centre veisy  has 
arisen  on  this  alleged  violation.    In  this  case, 
tiie  rights  of  all  parties  being  known,  a  regu- 
lating process  may  not  be  needed. 
Ckue  diBcharged. 


Carpenter, 

concurred. 


J,,  did  not  sit.    The  others 
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EQUITABLE    LIFE    &    ACCIDENT    IN- 
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*lt  both  parties  en^a^  wUling^ly  in  a 
pemonal  renooanter,  it  Is  a  mutual  oombat 
or  flirht,  and  death  resulting  therefrom  Is  not  In- 
cluded In  a  policy  of  accident  Insurance  which 

^Uoad  note  by  Bleoklbt,  Ch.  J. 


excepts  from  the  risk  death  or  Injury  which  may 
have  been  caused  by  flsrhting.  It  makes  no  dlf- 
f  erence.  In  such  case,  wliether  the  slayer  was  aaoe 
or  Insane. 

(July  IS,  1801.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  an  accident  in- 
surance policy.    Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 


NoTB.~i>eatA  retulting  from  a  violation  of  law 
avoids  an  insurance  policy, 

A  difficult  question  arises  in  determining  what  is 
the  test  of  death  in  the  violation  of  law.  Obviously 
the  circumstances  of  any  given  case  are  so  different 
in  detail  from  those  of  any  other  case  that  it  is  im- 
practicable to  lay  down  other  than  a  general  rule; 
and  perhaps  no  better  rule  can  be  stated  than  that 
the  act  m  violation  of  law,  and  the  act  causing 
death,  must  be  part  of  '^he  same  continuous  trans- 
action/* And  it  is  not  clear  that  an  essentially  dif- 
ferent rule  need  be  applied  where  the  exception  is 
expressed  as  'in  consequence  of  the  violation  of 
law; "  though  an  exception  in  the  last-mentioned 
form  would  clearly  admit  of  greater  remoteness  in 
time  and  distance.    Oooke,  Life  Ins.  9  48. 

The  breach  of  law  must  not  only  be  proximate  as 
a  cause  of  the  death.  It  must  be  adequate  also.  If 
it  be  Inadequate  to  produce  the  result,  it  is  not  the 
cause.  3  Kent,  Com.  802;  Arn.  Ins.  704;  Williams  v. 
Suffolk  Ins.  Co.  8  Sumn.  276;  New  York  L.  Ins.  Co- 
V.  Graham,  2  Duv.  506:  Livie  v.  Janson,  12  Bast, 648; 
lonides  v.  Universal  M.  Ins.  Co.  14  C.  B.  N.  S.  258. 

A  known  violation  of  a  positive  law  avoids  the 
policy  if  the  natural  and  reasonable  consequences 
of  the  violation  are  to  increase  the  risk;  a  ''viola- 
tion of  law,"  whether  the  law  is  a  civil  or  a  criminal 
one,  does  not  avoid  the  policy,  if  the  natural  and 
reasonable  consequences  of  the  act  does  not  in- 
crease the  risk.  The  cases  all  agree  that  the 
wrongful  act  must  have  been  the  proximate  cause 
of  the  death.  The  loss  of  Ufe  must  be  connected 
with  the  crime  as  Its  consequence.  By  reason  of 
the  guilty  act  the  death  must  have  occurred. 
Whether  the  ^'violation  of  law"  was  the  proximate 
cause  of  death  and  whether  it  was  an  act  Increasing 
the  risk,  must  be  determined  from  the  facts.  There 
must  be  some  causative  connection  between  the 
act  which  constitutes  the  ^'violation  of  law"  and 
the  death  of  the  assured.  So  where  the  assured 
robbed  the  state  treasurer  and  while  leaving  the 
building  was  killed  by  a  policeman,  the  court 
held  that  the  words  meant  death  in  the  actual  vio- 
lation of  law,  and  that  as  the  act  had  been  com- 
pleted, and  the  death  occurred  afterwards,  there 
was  no  forfeiture.  Griffin  v.  Western  Mut  Ben. 
Asso.  20  Neb.  620;  Bacon,  Ben.  Soc.  &  L.  Ins.  §  388; 
Bradley  v.Mutual  Ben.  L.Ins.Co.  45  N.Y.  422, 8  Lans. 
841;  Murray  v.  New  York  L.  Ins.  Co.  86  N.  Y.  614; 
Travelers  Ins.  Co.  v.  Seaver,  86  U.  S.  19  WalL  681, 22 
L.  ed.  166. 
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The  provision  excluding  liability  for  injury  re- 
ceived while  committing  an  unlawful  act  refers  to 
such  Injuries  as  may  happen  as  the  natural  conse- 
quence of  the  act,— as  its  probable  and  to  be  antici- 
pated consequences;  and  the  reference  to  Injury 
received  'Mn  ooqsequence  of  any  unlawful  act*'  is 
to  those  injuries  which  flow  naturally  from  the  act 
committed,  as  its  effect  or  resulting  consequence. 
Attempts  to  murder,iin  which  lawful  resistance 
may  occasion  death;  attempts  to  injure  or  rob  the 
wife  or  child  or  parent  of  another,  in  which  injury 
might  be  expected  from  defense  of  that  other;  en- 
gaging in  a  horse-race  where  horse-racing  is  un- 
lawful, and  where  the  injury  results  during  the 
race,  or  in  the  efforts  to  stop  one  of  the  horses  in  its 
progress;  and  the  like,— are  acts  illustrating  what 
is  meant  by  ^^injurles  received  while  insured  was 
engaged  in  or  in  consequence  of  an  unlawful  act.'* 
The  law  is  properly  and  weU  settled  that  such  pro- 
vision does  not  extend  to  exempt  the  insurer  from 
liability  because  of  the  Infraction  by  the  Insured  uf 
the  law  when  the  act  hasTno  connection  with  the 
injury,  or  when  the  act  is  in  violation  of  some  ob- 
ligation of  morality  or  rule  of  policy,  not  recog- 
nized or  adopted  as  law.  It  has  been  held,  too.  that 
the  unlawful  act  committed  must  be  criminal,  and 
not  a  mere  violation  of  a  civil  right  or  infraction 
of  a  law  not  criminaL  Adams  v.  Cowles,  14  West. 
Rep.  779,  96  Mo.  606;  Cluff  v.  Mutual  Ben.  L.  Ins.  Co. 
18  Allen,  806;  Bradley  v.  Mutual  Ben.  L.  Ins.  CO.  4a 
N.  Y.  4«. 

The  contrary  has  been  held,  so  far  as  it  relates  to 
the  violation  of  a  positive  rule  of  dvil  law  which 
proximately  leads  to  the  injury,  when  it  is  such  an 
act  as  increased  the  risk  and  naturally  led  to  the 
the  death.  Bloom  v.  Franklin  L.  Ins.  Co.  97  Ind. 
478;  Accident  Ins.  Co.  of  N.  A.  v.  Bennett^Tenn.) 
June  6, 1801. 

A  policy  of  Insurance  is  to  be  construed  most 
liberally  In  favor  of  the  assured.  Palmer  v.Wairen 
Ins.  Co.  1  Story,  860;  Yeaton  v.  Pry,  9  U.  8.  SCcanch, 
886, 8  L.  ed.  117;  Bradley  v.  Mutual  Ben.  L.  Ina.  Co. 
46  N.  Y.  422. 

And  an  exception  in  a  policy  is  to  be  taken 
strongest  against  the  assurer.  1  Duer,  Ins.  161; 
Huidekoper  v.  Douglass,  7  U.  S.  8  Cranch,  1, 2  L.  ed. 
847;  Breasted  v.  Farmers  L.  &  T.  Co.  8  N.  Y.  306: 
Hoffman  v.  JStna  F.  Ins.  Co.  82  N.  Y.  406.  See  note 
to  Blackstone  v.  Standard  L.  &  A.  Ins.  Oo.  (Mich.)  3 
L.  R.  A.  486.  F.  S.  & 


1891. 


Gresham  y.  Equitablb  LiFB  &  AociDBNT  Ins.  Co. 


Messrs.  J.  D.  Cimiiinjpfli»m,  J.  A,  Aastin 
and  Broylea  A  Sons  ^r  plaintiff  in  error. 

Messrs.  Candler  A  Thomson  for  defend- 
ant in  error. 

Bleckley,  Ch.  (/.,  delivered  the  opinion  of 
the  court: 

The  policy  covered  bodily  injuries  inflicted 
by  external,  violent,  and  accidental  means.  It 
•excepted,  however,  various  classes  of  accidental 
injuries  which  might  be  embraced  in  these  gen- 
eral terms, — among  them,  those  caused  by 
•dueling,  fighting,  wrestling,  etc.,  and  those 
happening  m  consequence  of  voluntary  expos- 
ure to  unnecessary  danger,  hazard,  or  perilous 
■adventure,  or  while  engaged  in,  or  in  conse- 
ouence  of,  any  unlawful  act.  and  all  injuries, 
the  result  of  design,  either  on  the  part  of  the 
claimant  or  any  other  person.  It  may  be  con- 
•ceded  that  the  homicide  was  accidental,  within 
the  meaning  of  the  policy,  as  such  policies 
have  generally  been  construed  by  the  courts. 
Ripley  v.  railway  Pass.  Assur.  Co.  2  Big- 
clow,  Ins.  Cas.  738;  Hutcheraft  v.  TratS^ 
€r*s  Ins.  Go.  87  Ky.  800;  Phelan  v.  Traveler's 
Ins.  Co,  38  Mo.  App.  640;  RicJiards  v.  Travel- 
er's Ins.  Co.  89  Cal.  170;  Supreme  Council  0. 
of  C.  F.  V.  Garriffus,  104  Ind.  183,  1  West. 
Rep.  861;  notes  to  Paul  v.  Traveler's  Ins.  Co. 
<N.  Y.)  8  Am.  St.  Rep.  768;  Bliss,  Ins.  §§  396, 
397;  6  Lawson,  Rights,  Rem.  &  Pr.  §  2140 
et  seq.;  1  Am.  &  Eng.  Encyclop,  Law,  87  et 
seq.;  7  Am.  Law  Rev.  585;  same  article,  8 
Alb.  L.  J.  86. 

It  may  be  conceded  also  that,  though  the 
killing  was  manifestly  willful  on  the  part  of 
the  slayer,  it  was  open  to  question  whether  it 
was  the  result  of  design, — that  is,  of  rational 
design, — inasmuch  as  there  was  some  evidence 
tending  to  show  that  the  slayer  might  have 
been  insane.  It  may  likewise  be  conceded 
that,  had  the  case  turned  alone  on  the  question 
whether  at  the  time  the  insured  was  shot  he 
was  engaged  in  an  unlawful  act,  there  was 
some  evidence  for  consideration  by  the  jury. 
The  evidence  as  a  whole  might  warrant  a  neg- 
ative finding  on  this  point,  according  to  some 
of  the  authorities,  though  not  so,  perhaps,  ac- 
-cording  to  the  spirit  of  others.  Cluf  v.  Mutual 
Ben.  L.  Ins.  Co.  18  Allen,  808;  Bradley  v.  Mu- 
tual Ben,  I  J.  Ins,  Co.  45  N.  Y.  422;  Harper  v. 
Phmnix  Ins.  Go.  19  Mo.  506;  Traveler's  Ins. 
Co.  V.  JSeaver,  86  U.  8.  19  Wall.  532.  22  L.  ed. 
156;  Bloom  v.  Franklin  L.  Ins.  Go.  97  Ind. 
478. 

But,  if  the  view  we  entertain  of  the  law  is 
correct,  the  matter  on  which  after  close  study 
there  could  be  no  two  opinions,  no  reasonable 
doubt  in  impartial  and  intelligent  minds,  is 
that  the  injury  which  resulted  in  death  was 
•caused  by  fighting.  Shooting  caused  the  in- 
jury, and  fighting  caused  the  shooting.  The 
cause  of  the  cause  was  the  real  cause  of  the 
•event.  Fighting  may  cause  death  by  causing 
a  contemporaneous  act  which  causes  death. 
In  such  case,  the  first  causal  agency  is  not  too 
remote,  though  the  event  be  related  to  it  onl^ 
in  the  second  degree  of  lineal  descent.  It  is 
not  every  fight,  however,  in  or  from  which  a 
mortal  injury  might  be  received  by  the  in- 
sured, which  could  be  regarded  as  the  cause  of 
the  injury  or  of  death  resulting  therefrom.  A 
faultless  and  unwilling  conflict  by  the  insured 
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—one  which  he  neither  provoked  nor  invited, 
one  which  he  did  not  accept  when  formally  or 
informally  tendered,  one  in  which  he  was 
forced  to  engage  for  self-defense  alone,  and 
from  which  he  withdrew,  or  endeavored  in 
good  faith  to  withdraw,  when  his  defense  was 
accomplished — ought  not  to,  and  would  not, 
be  treated  as  a  causative  fight  oh  his  part,  with- 
in the  meaning  and  intent  of  the  policy,  but 
would  be  regarded  as  right  and  proper  resist- 
ance to  aggressive  or  onensive  violence.  To 
protect  his  life  from  destruction  or  his  person 
from  injury  might  be  as  much  a  matter  of  duty 
to  the  insurance  company  as  of  interest  to  him- 
self. Means  of  resistance  which  it  would  be 
reasonable  for  him  to  employ  for  his  own  safe- 
ty, he  could  not  be  excused'for  neglecting,  if 
an  efficient  use  of  them  were  shown  to  be  with- 
in his  power.  It  would  be  no  objection  to 
their  use  that  they  involved  *'fighting  back" 
in  order  to  repel  the  violence  of  an  assailant. 
The  stipulation  against  liability  for  injuries 
caused  by  fighting  refers  to  voluntary  fighting 
by  the  insured,  or  involuntary  fighting  brought 
on  wholly  or  partially  by  his  fault  or  temerity 
— ^fighting  for  which  he  is  partly  responsible, 
either  as  a  volunteer  or  as  a  rash  speaker  or 
wrong-do^r.  It  could  not  be  the  purpose  of 
the  stipulation  to  cut  off  the  right  of  self-de- 
fense by  the  use  of  force,  — the  right  to  repel 
violence  with  violence  of  like  nature.  The 
exercise  of  this  right  might  be  mutually  bene- 
ficial to  both  of  the  contracting  parties,  and 
that  either  of  them  had  any  purpose  to  restrict 
a  fair  and  reasonable  exercise  of  it  is  in  the 
highest  degree  improbable. 

In  order  to  attribute  to  the  insured  anything 
caused  by  the  fight,  he  must  have  some  volun- 
tary agency  in  causing  the  fight  itself.  If  he 
haa  such  agency,  if  by  improper  speech  or 
voluntary  conduct  he  was  a  material  factor  in 
bringing  on  the  fight,  he  was.  as  between  him- 
self or  his  wife  and  the  Insurance  Company, 
chargeable  with  the  consequences.  If  the 
fight  was  the  cause  of  the  mortal  injury,  and 
he  was  the  cause  of  the  fight,  whether  in  whole 
or  in  part,  he  was,  to  that  extent,  the  cause  of 
his  own  death.  If  he  begat  the  fight,  and  the 
fight  begat  the  shooting,  and  the  shooting  be- 
gat the  injury,  he  bore  an  ancestral  relation  to 
the  last  offspring  as  well  as  to  the  first.  At  all 
events,  being  father  to  the  fight,  neither  he  nor 
his  wife,  under  the  terms  of  this  policy,  could 
profit  by  the  fight  or  by  what  it  brought  forth. 
That,  according  to  the  evidence  in  this  case, 
there  was  a  fight,  admits  of  no  possible  ques- 
tion. There  was  hostile  contact,  physical  col- 
lision, an  attempt  by  each  combatant  to  hurt 
the  other;  blows  were  given  by  one,  which 
took  effect;  strokes  were  made  by  the  other, 
which  missed  their  aim.  The  origin  of  the 
fight  is  equally  manifest.  It  was  not  bom  of 
the  passion  of  one  of  the  parties,  but  of  a  con- 
junction of  the  passions  of  both.  It  proceeded 
from  an  altercation  in  which  each  party  used 
rash  and  insulting  language;  language  calcu- 
lated to  excite  anger  and  provoke  conflict. 
Both  being  in  the  same  room,  but  some  dis- 
tance— say  twenty  feet — apart,  the  other  party 
spoke  abusively  of  secret  societies  and  their 
members,  referring  to  them  in  general  terms; 
no  particular  society  or  member  (so  far  as  ap. 
pears)   being   mentioned.    This  speech    was 
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made  Id  the  hearing  of  tbe  insured  and  several 
others,  but  was  not  addressed  to  him.  Some 
of  the  others,  who  were  nearer  to  the  speaker, 
remonstrated  with  hita  upon  the  impropriety 
of  bis  animadversions.  Shortly  afterwards,  as 
\]ie  speaker  was  passing  by  the  insured  on  his 
way  out,  the  latter,  without  rising  from  his 
seat,  said  to  him  mildly,  in  a  tone  of  mortified 
resentment :  '  'I  heard  all  you  said  about  secret 
societies;  that  no  gentleman  would  belong  to  a 
secret  society."  The  other  answered:  *'Yes, 
I  said  it;  and,  by  G— d,  it  is  true.  Do  you 
want  to  take  it  up?"  The  insured  replied, 
"Well,  it's  a  lie,"  or  "a  damned  lie;"  adding, 
**Ye8,  T  do."  Then  followed  a  blow  from  one 
of  them,  probably  the  former,  and  the  latter 
''tumbled  off  his  seat,"  possibly  as  the  result 
of  receiving  the  blow.  They  backed  towards 
one  of  the  entrances  to  the  room,  several  feet, 
and  the  insured  was  stricken  Xyf  his  antagonist 
several  times  with  a  small  walkmg  cane,  which 
was  broken  over  his  shoulders.  The  insured 
struck  back  with  his  hands  without  effect, 
several  of  his  blows  missing  their  aim.  Then, 
while  the  other  maintained  his  position  close 
to  where  the  fight  took  place,  the  insured 
moved  back  ten  or  twelve  feet  to  the  seat 
which  he  had  occupied,  and  looked  for  and 
inquired  after  his  hat,  which  had  fallen  or  been 
knocked  from  his  head .  The  other  combatant, 
without  changing  his  position,  then  drew  a 
pistol,  and  fired  the  fatal  shot.  Before  any- 
thing above  referred  to  was  said  or  done,  the 
parties  were  aware  of  each  other's  presence  in 
the  room;  they  had  spoken  together  in  a  friend- 
ly way,  each  calling  the  other  by  his  first,  or 
Chrisfian,  name,  in  substance,  this  is  the 
whole  story  of  the  quarrel,  the  fight,  and  the 
homicide,  as  told  by  the  testimony.  The  first 
insult  came  from  the  slayer,  attended  with  a 
challenge  to  fight.  The  question,  "Do  vou 
want  to  take  it  up?"  propounded  in  anger,  does 
not,  according  to  the  common  understanding 
of  it  in  Georgia,  import  a  proposal  to  debate 
or  discuss,  but  a  challenge  to  the  arbitrament 
of  force,  or  a  trial  of  the  issue  by  the  personal 
prowess  of  the  disputants.  It  is  the  end,  not 
the  beginning,  of  argument.  It  is  no  less  sig- 
nificant of  defiance  than  was  the  ceremony  of 
throwing  down  the  glove  as  a  preliminary  to 
trial  by  battle.  The  insult  was  returned  by 
the  insured  by  responding  in  words  of  foul 
opprobrium, — ^words  so  irritating  that  gentle- 
men rarely  address  them  to  their  equals,  except 
when  they  intend  to  back  them  with  their 
courage;  and,  to  make  the  intent  clear  in  this 
instance,  the  challenge  was  accepted  in  the 
superadded  plirase,  "Yes,  I  do."  Instantly 
active  hostilities  commenced,  each  party  hav- 
ing thus  declared  his  willingness  to  champion 
his  side  of  the  trivial  and  needless  quarrel. 
Had  not  both  of  them  acted  with  hot-headed 
rashness  in  passing  insults,  there  would  have 
been  no  fight.  Had  the  insured  squarely  ob- 
jected to  fighting,  and  tried  to  keep  out  of  it, 
there  is  no  reason  to  suppose  he  would  have 
failed  of  success.  Instead  of  so  doing,  he  pro- 
voked his  adversary  by  giving  him  the  lie, 
most  probably  with  a  profane  prefix  to  the 
ofl!ensive  imputation;  and,  instead  of  pursuing 
a  pacific  policy,  he  accepted  what  he  must 
have  understood  as  a  challenge  to  fight.  No 
doubt  he  was  under  the  influence  of  strong 
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passion,  but  this  is  no  excuse  for  him  in  tbe 
present  litigation.  The  fighting  was  in  a  pub^ 
lie  place,~that  is,  a  place  to  which  a  portion 
of  the  public  habitually  resorted.  It  was  a 
room  occupied  and  used  as  a  saloon  and  res- 
taurant, in  the  City  of  Atlanta.  The  fight, 
merely  as  such,  was  a  joint  offense,  and  would 
be  classified,  under  our  Code,  as  an  affray. 
Code,  ^  4515.  This  is  true,  notwithstanding 
the  evidence  indicates  none  of  the  blows  dealt 
by  tbe  insured  took  effect,  and  that  tbe  first 
blow,  as  well  as  all  others  which  reached  their 
object,  came  from  his  antagonist.  In  so  far  as 
the  constituents  of  a  fight  are  concerned,  the 
consent  of  both  parties  makes  the  consequent 
violence  of  either  chargeable  to  both.  "We 
think  the  judge  was  in  error  in  saying  there 
must  be  mutual  blows  to  constitute  a  mutual 
combat.  There  must  be  a  mutual  intent  to 
fight.  But  we  think,  if  this  exists,  and  but 
one  blow  be  stricken,  that  the  mutual  combat 
exists,  even  though  the  first  blow  kills  or  dis- 
ables one  of  the  parties."  Tate  v.  State,  46  Ga. 
157,  158  (McCay,  J.).  To  the  like  effect  is  a 
dictum  by  Chief  Juntice  Pearson,  of  North 
Carolina ,  who  says:  "Is  it  necessary  that  both 
parties  should  give  and  take  blows,  or  is  it  suf- 
ficient that  both  parties  should  voluntarily  put 
their  bodies  in  a  position  to  give  and  take 
blows,  and  with  that  intent?  To  illustrate: 
Suppose  Rippy  had  not  been  killed.  Upon  an 
indictment  for  an  affray,  would  he  not  have 
been  convicted?  Two  men  go  out  to  fight. 
One  is  knocked  down  on  the  'first  pass,'  and 
that  is  the  end  of  it.  Are  they  not  both  guilty 
of  an  affray? — that  is,  *a  fight  by  mutual  con- 
sent.' "    State  V.  Gladden,  78  N.  C.  155. 

We  are  no  less  certain  that  the  fight  was  a 
mutual  combat,  in  the  legal  sense,  than  if  it 
had  been  so  found  by  the  verdict  of  a  jury 
under  a  full  and  proper  charge  from  the  pre- 
siding judge;  and  the  palpable  trutii  that  fight- 
ing caused  tbe  shooting,  and  therefore  tbe  in- 
jury, needs  confirmation  by  verdict  just  as 
little.  The  evidence  is  all  one  way;  but  one 
rational  inference  is  possible.  The  ahootin^  is 
accounted  for  easily  and  naturally  by  ascribing 
it  to  the  fight.  This  is  the  proper  explanation 
of  it,  whether  it  be  regarded  as  a  part  of  the 
fight  proper  or  as  a  sequel  to  it.  It  was  cer- 
tamly  embraced  within  tbe  res  gegta  of  the 
combat.  It  took  place  on  the  same  stage  and 
within  the  atmosphere  of  the  antecedent  per- 
formance. Tbe  homicide  could  well  be  treated 
as  the  culmination  of  tbe  final  scene, — the  ca- 
tastrophe of  the  drama.  At  the  veir  least  it 
was  a  bloody  epilogue  and  not  an  independent 
afterpiece.  Nor  is  it  material  that  it  was  not 
down  on  tbe  bill,  but  was  wholly  unexpected 
by  one  or  both  of  the  actors.  Rarely,  if  ever^ 
can  the  incidents  or  the  result  of  a  personal  en- 
counter be  foreseen.  A  deadly  weapon  may 
make  its  appearance  at  the  last  moment,  and  a 
homicide  be  the  result,  although  the  fight  in- 
tended and  begun  was  one  with  "fist  and  scuir^ 
only.  To  fight  at  all  is  dangerous.  When  the 
combative  passions  are  aroused  and  get  a  taste 
of  gratification,  what  momentum  they  wiU  ac- 
quire, and  to  what  extremes  it  will  carry  them 
in  their  lust  for  more,  is  always  uncertain. 
Even  friendly  wrestling  is  a  door  by  which 
anger  and  a  mortal  wound  may  come  in. 
Knowing  the  hazards  attendant  on  physical 
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competition  and  contentioD,  this  Insurance 
Company  declined  to  assume  the  risk  of  acci- 
dental injury  or  death  caused  by  fighting  or 
wresiHng.  The  insured  might  fight  if  he 
pleased,  out  he  was  not  allowed  to  indulge  his 
combative  propensities  at  the  expense  of  the 
Company;  that  kind  of  indulgence  was  to  be 
at  his  own  risk.  Not  that  the  Company  might 
not  have  borne  the  risk  for  him  if  it  had  chosen 
to  do  so.  In  the  language  of  Judge  Scott,  in 
Harper  v.  Phoenix, Ins.  Co,,  19  Mo.  509,  supra: 
"Unless  it  is  otherwise  stipulated,  the  insurer 
takes  the  subject  insured,  with  his  flesh  and 
blood  and  passions  The  dangers  to  which 
the  lives  of  men  are  exposed  from  sudden  eb- 
ullftions  of  feeling  are  a  lawful  matter  of  in- 
surance." But  in  the  policy  before  us  the 
Company  had  "otherwise  stipulated."  Bv  so 
doing  it  has  narrowed  the  range  of  the  policy 
over  the  emotions  so  as  to  shut  out  all  those 
of  a  pugnacious  character.  If  both  comba^ 
ants  contributed  to  bring  on  the  fight,  their 
relative  blame  or  guilt  has  nothing  to  do  with 
the  relation  of  cause  and  effect  between  it  and 
the  homicide.  Nor  is  it  of  any  moment  to 
consider  whether  the  offense  committed  in  the 
end  was  murder  or  manslaughter.  With  or 
without  malice,  in  the  technical  sense  of  crimi- 
nal law,  the  homicide  was  cau&ed  by  the  fight, 
as  causation  is  understood  and  regarded  in  the 
law  of  contracts.  The  fight  occasioned  it,  for 
the  fight  produced  the  shooting  as  a  direct  and 


immediate  consequence.  Who  can  doubt  that 
the  shooting  grew  out  of  the  fight,— sprang 
from  it  directly  and  immediately?  Had  there 
been  no  fight,  there  would  have  been  no  shoot- 
ing and  no  killing.  It  was  the  fight  that  ex- 
cited the  homicioal  impulse,  generated  the  de- 
sire and  the  purpose  to  kill.  There  was  noth- 
ing else  to  do  it.  Even  if  the  slayer  was 
insane,  or  subject  to  homicidal  mania,  the 
mania  alone  was  harmlea*:;  it  required  the 
superadded  excitement  of  the  fight  to  render  it 
destructive.  Had  the  insured  abstained  from 
provoking  the  fight  or  accepting  a  challenge, 
bad  he  contributed  nothing  towards  bringing 
on  a  useless  combat,  there  is  no  probability 
whatever  that  he  would  have  been  slain .  And 
he  could  no  more  provoke  a  crazy  man,  or  ac- 
cept his  challenge,  at  the  expense  of  the  Insur- 
ance Company,  than  he  could  so  deal  with  a 
sane  man  at  the  Company's  expense.  Indeed, 
it  would  be  more  hazardous  to  engai^e  in  an 
affray  with  a  madman  than  with  a  rational 
being;  and  any  reason  for  protecting  the  com- 
pany against  the  consequences  of  the  less  dan- 
gerous fighting  will  apply  with  Increased  force 
to  the  more  dangerous.  Injuries  caused  by 
rash  or  needless  fighting  with  any  description 
of  combatant  are  excluded  from  the  scope  of 
the  policy.  The  nonsuit  was  properly  award- 
ed, and  we  have  stated  our  reasons  very  fully 
for  so  deciding. 
Judgment  affirmed. 
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A  mnnleipal  corporation  cannot  escape 
responalbilitjr  Ibr  the  nuisance  on  ttie 
ground  that  the  stmctnre  i%  solely  for 
pnblic  use»  where  by  filling  a  sohool-yard  sev- 
eral feet  above  its  natural  level  it  has  pushed 
over  the  retaining  wall  so  as  to  encroach  upon 
and  overhang  the  premises  of  an  adjoining 
owner. 

(October  24, 1881.) 

EXCEPTIONS  by  defendant  to  ruUngs  of 
the  Superior  Court  for  Worcester  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
property  by  reason  of  the  alleged  improper 
construction  and  maintenance  of  structures  on 
the  surface  of  defendant's  land,  which  resulted 
in  a  verdict  in  favor  of  plaintiff.     Overruled. 

Defendant's  land  was  devoted  to  the  use  of  a 
school-house  and  grounds.  A  retaining  wall 
was  built  by  defendant  next  to,  and  several 
feet  higher  than  the  surface  of,  plaintiff's  land. 
The  surface  of  defendant's  land  was  then  raised, 
by  filling  in  earth,  as  high  as,  or  higher  than, 
the  wall.    The  evidence  tended  to  show  that 


NOTB.— As  to  liability  of  municipality  for  a  nui- 
sance, see  notes  to  Chapman  v.  Koctaester  (N.  T.)  1 
L.  R.  A  296:  Seymour  v.  Cummins  (Ind.)  6  L.  R.  A. 
1»:  Bates  v.  Westborough  (Mass.)  7  L.  R.  A.  Ifi6. 
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the  wall  was  originally  built  on  defendant's 
land  but  that  at  the  time  of  the  trial  it  was 
over  the  line  onto  plaintiff's  premises  in  some 
places  a  foot  at  the  bottom,  and  that  it  had 
graduall^^  leaned  and  bulged  over  so  as  to  over- 
hang plaintiff's  premises  about  a  foot.  This 
condition  was  caused  by  the  weight  of  earth 
behind  the  wall  or  by  the  action  of  surface  wa- 
ter or  frost. 

Mr.  Frank  P.  Qouldinff,  for  defendant: 

The  wall  was  btiilt  and  mamtained  as  a  part 
of  the  estate  purchased  for  and  appropriated 
h'f  the  City  to  the  maintenance  of  a  public 
high-schoof  under  the  Statutes. 

Pub.  Stat.  chap.  44,  |§  2,  51. 

The  City  is  not  liable  to  an  action  on  ac- 
count of  the  condition  of  the  wall. 

The  wall  was  built  and  maintained  solely  for 
the  public  use,  and  with  the  sole  view  to  the 
general  benefit,  and  under  the  requirement  of 
general  laws. 

In  such  cases,  in  the  absence  of  any  statute 
which  directly  or  by  implication  gives  a  pri- 
vate remedy,  no  action  lies  in  favor  of  a  per- 
son who  has  received  an  injury  in  consequence 
of  a  negligent  or  defective  performance  of  the 
public  service. 

Bou>ard  v.  Worcester,  12  L.  R.  A.  160.  158 
Mass.  426,  and  cases  cited;  Bill  v.  Boston,  122 
Mass.  344. 

The  fact  that  the  injury  is  to  properly, 
whether  real  or  personal,  instead  of  to  the  per- 
son, establishes  no  distinction. 

Hawks  V.  Charlemont,  107  Mass.  414;  Tind- 
leyv,  8aUm,  137  Mass.  171. 

If  cases  of  trespass  committed  in  the  course 
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of  the  discharge  of  a  public  duty  might  be  dis- 
tinguished from  the  general  rule,  that  would 
not  avail  the  plaintiff. 

The  count  is  in  case  and  not  in  trespass. 
And  the  proof  is  of  a  conseauential  injury  re- 
sulting from  a  defective  performance  of  a  law- 
ful act. 

1  Chitty.  PI.  117,  118. 

There  is  no  liability  for  the  consequences  of 
a  structure  falling  or  encroaching  on  another's 
land  if  it  was  properly  built  on  the  defendant's 
own  land. 

The  doctrine  of  Fletcher  v.  Rylands,  L.  R.  1 
Exch.>265,  has  never  been  adopted  in  this 
Commonwealth,  at  least  in  the  extreme  appli- 
cation of  it  found  in  Nichols  v.  JUaraland,  L. 
R.  10  Exch.  355. 

Oorham  v.  Qto99,  125  Mass.  282.  289;  Bmith 
V.  Boston  Qas- Light  Go.  129  Mass.  318;  Bryant 
V.  Bigelow  Carpet  Go.  131  Mass.  491.  499. 

Messrs.  W.  S.  B.  Hopkins  and  Frank  B. 
Smith,  for  plaintiff: 

The  line  of  cases  of  which  HiUy.  Boston,  122 
Mass.  824,  and  the  much  later  case  of  Hotoard 
V.  Worcester,  12  L.  R.  A.  180,  158  Mass.  428. 
are  types,  does  not  apply.  They  are  actions 
for  personal  injury  sustained  either  on  the  pub- 
lic land  or,  if  off  the  public  land,  as  the  imme- 
diate result  of  an  act  done  thereon  in  the  exe- 
cution of  work  to  adapt  it  for  public  use,  or  in 
the  performance  of  acts  for  the  public  safety 
or  enjoyment 

TindlepY.  Salem,  137  Mass.  171:  Fishery. 
Boston,  104  Mass.  87;  Hafordv.  New  Bedford, 
18  Gray,  297;  Bigeiow  v.  Randolph,  14  Gray, 
541;  Anion  v.  Boston  Gity  Hospital,  140  Mass. 
13;  GlarkY.  Waltham,  128  Mass.  587. 

The  question  here  is  between  adjacent  land- 
owners and  relates  to  their  mutual  rights  as 
such.  If  the  encroachment  on  adjacent  land 
depriving  its  owner  of  its  use  and  doing  him 
damage  **is  not  necessarilv  incident  to  the  ac- 
complishment of  the  public  object  but  to  the 
improper  and  unskillful  manner  of  doing  it, 
such  damage  to  private  property  is  not  war- 
ranted by  the  authority  under  color  of  which 
it  is  done  and  is  not  justifiable  by  it.  It  is 
unlawful  and  a  wrong  for  the  redress  of  which 
an  action  of  tort  will  lie.*' 

Perry  v.  Worcester,  8  Gray,  544;  Haskell  v. 
New  Bedford,  108  Mass.  208;  Sprague  v.  Wor- 
cester, 18  Gray,  193. 

The  same  principle  applies  to  the  negligent 
and  improper  maintenance  of  public  works  and 
makes  the  damage  resulting  therefrom  an  ac- 
tionable tort,  especially  when  it  results  in  tres- 
pass or  nuisance  on  real  estate. 

Ghilds  V.  Boston,  4  Allen,  41;  Bates  v.  West- 
borough,  7  L.  R.  A.  156, 151  Mass.  174;  Proprs. 
of  Locks  A  Canals  Y.  Lowell,  7  Gray,  223;  Hil- 
dreth  V.  Lowell,  11  Gray,  345. 

No  new  or  different  principles  govern  this 
case  because  this  public  land  was  bought  by 
the  City  instead  of  being  acquired  under  an 
exercise  of  the  right  of  eminent  domain. 

Wilson  V.  New  Bedford,  108  Mass.  281. 

Where  there  is  a  physical  appropriation  and 
DO  statutory  taking  the  action  of  tort  lies. 

Lund  V.  New  Bedf<yrd,  121  Mass.  286. 

When,  in  consequence  of  staking  of  land  for 
public  use,  injury  results  to  a  landowner  which 
is  not  to  be  contemplated  and  does  not  fall 
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within  the  general  rule  of  compensation,  an 
action  of  tort  will  lie. 

In  those  cases  there  was  a  physical  invasion 
of  the  real  estate  of  the  private  owner  and  a 
practical  ouster  of  his  possession. 

Northern  Transp.  Co.  of  Ohio  v.  Chicago,  99 
U.  B.  885,  842,  25  L.  ed.  888,  838;  PumpOiy  v. 
Qretn  Bay  A  M.  Canal  Co,  80  U.  8.  18  Wall. 
186,  20  L.  ed.  567;  Eaton  v.  Boston  C.  *  M.  R. 
Co.  51  N.  H.  504;  Sinnickeon  v.  Johnson,  17  N. 
J.  L.  129. 

An  injury  of  that  class  need  not  be  inten- 
tional or  contemplated,  and  does  not  imply 
necessarily  any  perpetual  or  permanent  occu- 
pation of,  or  right  in  land,  or  that  any  title  to 
it  is  acquired  by  the  taking.  What  deprives 
the  owner  of  the  ordinary  use  and  enjoyment 
of  his  land  is  a  taking  and  appropriation. 

Cooley,  Const.  Llm.  §  544;  Hooker  v.  NevB 
Haten  Jk  N.  Co.  14  Conn.  146;  Canal  Apprais- 
ers V.  People,  17  Wend.  571,  604;  Lackland  v. 
North  Missouri  R.  Go.  81  Mo.  180;  Ashley  v. 
Port  Huron,  85  Mich.  296,  801;  Arimond  v. 
Green  Bay  db  M.  Canal,  81  Wis.  318;  Thurs- 
ton V.  St.  Joseph,  51  Mo.  510,  516;  Nemns  v. 
Peoria,  41  111.  502,  510;  Stetson  v.  Faxon,  19 
Pick.  147,  158;  Grand  Rapids  Boom.  Co.  v. 
(/arm.  30  Mich.  808,  821;  Pettigrew  v.  IScan^ 
viile,  25  Wis.  223;  Dodson  v.  Cincinnati,  84 
Ohio  St.  276;  Bast  Pennsylmnia  R.  Oo,y.  Sehoi 
lenberger,  54  Pa.  144. 

Although  it  has  been  decided  that  the  Legis- 
lature has  conllitutional  power  to  permit  and 
suffer  certain  acts  to  be  done  which,  but  for 
such  legislative  permission,  would  amount  to  a 
private  nuisance,  this  doctrine  has  never  been 
carried  so  far  as  to  extend  to  a  case  where  the 
nuisance  is  so  great  as  practically  to  deprive 
the  owner  of  private  property  of  the  use  and 
enjoyment  of  his  property. 

Sawyer  v.  Davis,  136  Mass.  289.  242;  Balti- 
more ds  P.  R.  Co.  V.  Fifth  Baptist  Church,  108 
U.  S.  317,  27  L.  ed.  789;  Crump  v.  Lambert, 
L.  R  3Eq.  409;  Com.  v.  Kidder,  107  Mass.  188. 

Alien*  /.,  delivered  the  opinion  of  the 
court: 

It  is  obvious  that  the  defendant's  wall,  in  its 
present  position  upon  the  plaintiff's  plan,  must 
be  deemed  an  actionable  nuisance,  unless  the 
defendant  can  claim  exemption  from  responsi- 
bility on  some  special  ground.  Codman  v. 
Evans,  7  Allen,  431;  Nichols  v.  Boston,  98  Mass. 
39,  43;  Fay  v.  Prentice,  1  C.  B.  828. 

The  defendant  suggests  that  it  is  not  liable, 
because  the  wall  was  built  and  maintained 
solely  for  the  public  use,  and  with  the  sole 
view  to  the  general  benefit,  and  under  the  re- 
quirement of  ^neral  laws;  and  that  the  case 
cannot  be  distmguisbed  in  principle  from  the 
line  of  cases  beginning  with  Hill  v.  Boston,  122 
Mass.  344,  and  ending  with  Howard  v.  Worces- 
ter, 158  Mass.  426,  12  L.  R.  A.  160. 

We  are  not  aware,  however,  that  it  has  ever 
been  held  that  a  private  nuisance  to  propertv 
can  be  justified  or  excused  on  that  ground. 
The  verdict  shows  a  continuous  occupation  of 
the  plaintiff's  land  by  the  encroachment  of  the 
defendant's  wall.  The  question  of  negligence 
in  the  building  of  the  wall  is  not  material. 
The  erection  was  completed,  and  was  accepted 
by  the  defendant,  and  is  now  in  the  defend- 
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aot's  sole  charge,  aod  if  it  is  a  nuisaDce  the  de- 
fendant is  responsible.  Staple  v.  Spring,  10 
Mass.  72,  74;  JSiehoU  v.  BMtort,  supra.  Such 
an  occupation  of  the  plaintiff's  land  cannot  be 
«xcu8ed,  for  the  reasons  assigned.  A  city  can- 
not enlarge  its  school  grounds  by  taking  in  the 
land  of  an  adjoining  owner  by  means  of  a  wall 
or  fence.  The  public  use  and  the  general  ben- 
efit will  not  justify  such  a  nuisance  to  the 
property  of  another.  If  more  land  is  needed, 
it  must  be  taken  in  the  re^lar  way,  and  com- 
pensation paid.  But  if  by  the  action  of  the 
elements,  or  otherwise,  without  the  plaintiff's 
fault,  the  defendant's  wall  comes  upon  the 
plaintiff's  land  and  continues  there,  it  becomes 
a  nuisance,  for  which  the  defendant  is  respou- 
sible,  and  so  are  the  authorities.  Gorham  v. 
Grass,  125  Mass.  282,  289;  Khron  v.  Brock,  144 
Mass.  516, 4  New  Eng.  Kep.  424;  EMtman  v. 
Meredith^  86  N.  H.  284, 296;  Bay  v.  Gohoes  Go, 
5  N.  Y.  159;  Ttemain  v.  Cohoes  Go.  Id.  168; 
Weet  V.  Broehport,  16  N.  Y.  161,  172.  in  note; 
St.  Peter  Y.  Denison,  58  N.  Y.  416,  421;  Gum- 
berland  v.  Willison,  50  Md.  188;  Harper  v, 
Milwaukee,  80  Wis.  865;  Pumpelly  v.  Green 
Bay  iSb  M.  Ganal  Go.  80  U.  8. 18  WaU.  168, 181, 
20  L  ed.  557.  561;  Dillon.  Miin.  Corp.  g  985. 

The  case  is  distinguishable  from  Middlesex 
Co.  Y.  MeCue,  149  Mass.  108,  where  soil  from 
the  defendant's  land  upon  a  hill-side  was 
washed  into  the  plaintiff's  mill-pond  by  the 
rains,  when  the  defendant  had  built  no  artifi- 
cial structure,  and  had  done  nothing  more 
than  to  cultivate  his  land  in  the  ordinary  way. 

Exceptions  overruled. 


Hugh  FRANKLIN 

T. 

Delia  May  FRANKLIN. 


(- 
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A  divorce  will  not  be  denied  to  a  nuui  in 
case  of  his  wifto*s  adultery  by  reason  of 
the  fact  that  he  married  her  while  under  arrest 
on  bastardy  process,  merely  to  have  the  child 
bom  in  wedlock  and  on  an  a^rreement  with  her 
that  they  should  never  live  together,  which  they 
have  kept. 

(October  24, 1891.) 

EXCEPTIONS  by  libelant  lo  a  ruling  of 
the  Superior  Court  for  Worcester  County 
dismissing  his  libel  filed  to  obtain  a  divorce 
from  his  wife  because  of  her  alleged  adultery. 
Jthtstained. 

The  evidence  proved  that  the  libelant  had 
had  sexual  intercourse  with  the  libelee  before 
marriage:  that  the  libelee  was  pregnant  as  the 
result  of  such  intercourse,  and  the  libelant  was 
under  arrest,  upon  a  bastardy  process,  insti- 
tuted bv  the  libelee,  at  the  time  of  their  mar- 
riage; that  the  libelant  married  the  libelee  for 
the  purpose,  as  he  tesfifled,  ''to  give  the  child 
a  name ''  and  to  have  it  born  in  lawful  wed- 
lock, and  under  an  agreement,  made  with  the 
libelee,  that  they  should  not  live  together  as 

NOTB.— The  briefs  and  opinion  in  this  case  pre- 
sent the  authorities  on  the  question  involved  so 
fully  that  a  note  thereon  would  be  superfluous. 
18  L.  R  A. 


husband  and  wife;  that  immediately  after  the 
marriage  the  parties  separated  and  have  never 
lived  together  as  husband  and  wife;  that  the 
marriage  was  performed  in  this  Commonwealth 
and  the  libelant  has  resided  here  more  than  five 
years  next  preceding  the  filing  of  his  libel; 
that  since  the  marriage  the  libelee  had  commit- 
ted the  crime  of  adultery  as  charged  in  the 
libel. 

Upon  the  foregoing  evidence  the  court  ruled 
that  the  libel  coiud  not  be  maintained,  and  dis- 
missed it. 

Messrs.  W.  S.  B.  Hopkins  and  Frank  B. 
Smith,  for  libelant: 

I.  Although  the  parties  married  under  an 
agreement  that  they  should  not  live  together 
as  husband  and  wife,  the  marriage  was  legal 
and  binding,  and  the  collateral  agreement  "not 
to  live  together  as  husband  and  wife,"  was  a 
mere  nullity,  so  far  as  the  legality  of  the  mar- 
riage was  concerned,  as  contrary  lo  the  policy 
of  the  law. 

Bamett  v.  Kimmell,  35  Pa.  13;  Harrod  v. 
Harrod,  1  Kay  &  J.  4. 16;  Brooke  v.  Brooke,  flO 
Md.  524. 

Gonsensus  non  concubitusfacit  matrimonium. 

Dumaresly  v.  FisJily,  3  A.  K.  Marsh.  368; 
Jackson  v.  Winne,  7  Wend.  47;  BcUrymple  v. 
Dalrymple,  2  Hngg.  Consist.  64;  Sottomayer  v. 
Be  Barros,  L.  R.  5  Prob.  Div.  94,  98. 

The  mere  present  consent  constitutes  mar- 
riage, except  that  by  statute  law  certain  specif- 
ic forms  may  or  must  be  superadded  and  sub- 
sequent copula  is  not  material. 

Eaton  V.  Eaton,  122  Mass.  276;  LiTido  v. 
Belisnrio,  1  Hagg.  Consist.  216;  PatHck  v.  Pat- 
rick. 3  Phillim.  496;  Walton  v.  Ridffr,  1  Lee, 
Eccl.  16;  Potier  v.  Barclay,  16  Ala.  439;  Gra- 
ham's Case,  2  Lew.  C.  C.  97;  SlaU  v.  Patter- 
son, 24  N.  C.  346. 

II.  The  agreement  to  separate  and  the  living 
apart  do  not  bar  a  decree  for  subsequent  adul 
tery. 

The  fact  that  the  separation  was  by  agree- 
ment and  mutual  consent  negatives  any  finding 
of  desertion  on  his  part. 

Thompson  v.  Thompson,  1  Swab.  &  T.  231; 
Gooper  v.  Cooper,  17  Mich.  205;  Lea  v.  Lea,  8 
Allen,  419;  Grow  v.  Grow,  23  Ala.  583. 

If  libelant  has  not  committed  the  offense  of 
desertion,  this  case  is  taken  out  of  that  line  of 
cases  which  hold  that  a  suitor  for  a  divorce 
cannot  prevail,  if  open  to  a  valid  charge  of  any 
matrimonial  offense  of  equal,  grade  under  the 
Statute  with  that  which  is  the  cause  for  the  di- 
vorce sought. 

Handy  v.  Handy,  124  Mass.  894;  Gumming 
V.  Gumming,  135  Mass.  386. 

Agreements  of  separation  are  interpreted  to 
be  on  the  condition  that  the  parties  should  live 
chastely. 

Gandy  v.  Gandy,  L.  R.  7  Prob.  Div.  77,  168, 
L.  R.  30  Ch.  Div.  57. 

So  a  divorce  may  be  maintained  against 
either  who  afterwards  commits  adultery. 

Morrall  v.  Morrall,  L.  R.  6  Prob.  Div.  98 
Anderson  v.  Anderson,  1  Edw.  Ch.  380,  6  L. 
ed.  179;  Galusha  v.  Galusha,  50  Hun,  185 
Beeby  v.  Beeby,  cited  in  1  Hagg.  Consist.  142, 
note;  Woodcock  v.  Woodcock,  cited  in  1  Hagg, 
Consist.  143,  note;  Durant  v.  Duraat,  1  Ha| 
Consist.  733;  Parkinson  v.  Parkinson,  L. 
2  Prob.  &  Div.  25,  27;  Mortimer  v.  Mortimer, 
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2  Hagg.  Consist.  818;  J,  G.  v.  H.  G,  38  Md. 
401. 

The  coDsent  of  either  party  to  the  agreement 
to  live  separate  is  revocable  at  pleasure,  and  if 
one  of  them,  otherwise  blameless,  seeks  to  re- 
new cohabitation  and  the  other  declines,  such 
refusal  constitutes  desertion. 

Hunt  V.  Bunt,  82  L.  J.  Mat.  N.  8.  168; 
Hills  V.  HiUs,  6  L.  R.  174;  Lea  v.  Lea  and 
Dvrant  v.  Durante  supra. 

While  husband  and  wife  are  living  apart 
under  circumstances  rendering  him  liable  for 
her  support,  if  she  commits  adultery,  his  liabil- 
ity ceases. 

Cooper  V.  Uoyd,  0  C.  B.  N.  8.  519;  Atkyns 
V.  Pearce,  2  C.  B.  N.  8.  763. 

To  hold  that  this  state  of  facts  does  not  war- 
rant a  decree  of  divorce  would  be  to  license 
adultery  of  a  wife  living  separate  and  apart 
from  her  husband  by  agreement  between  them 
and  jeopardize  property  rights,  by  allowing 
her  to  impose  spurious  issue  on  her  husband. 

Morrall  v.  MarraU  and  Beeby  v.  Beeby^  su- 
pra. 

Especially  is  this  so  under  the  stringent  Mas- 
sachusetts rule,  which  holds  that  the  presump- 
tion of  the  legitimacy  of  a  child  born  in  law- 
ful wedlock  can  only  be  rebutted  by  evidence 
which  proves  beyond  all  reasonable  doubt  that 
the  husband  could  not  have  been  the  father. 

Phillips  V.  Allen,  2  Allen.  468;  Sullityin  v. 
KeUy,  8  Allen,  148. 

No  appearance  for  libelee. 

Knowlton*  e/.,  delivered  the  opinion  of  the 
court: 

The  libelant  and  libelee  became  husband  and 
wife  by  virtue  of  a  lawful  marriage.  The 
agreement  that  they  would  not  live  together 
had  no  etfect  upon  the  marriage  contract  en- 
tered into  in  regular  form  in  the  presence  of  a 
magistrate  or  minister  authorized  to  solemnize 
marriages.  It  is  against  the  policy  of  the  law 
that  the  validity  of  a  contract  of  marriage  or 
its  effect  upon  the  status  of  the  parties  should 
be  in  any  way  affected  be  their  preliminarv  or 
collateral  agreements.  Bamett  v.  KimmeU,  85 
Pa.  18;  Harrod  v.  Harrod,  1  Kay  &  J.  4,  16. 


The  consummation  of  a  marriage  by  coition 
is  not  necessary  to  its  validity.  The  status  of 
the  parties  is  fixed  in  law  when  the  marriage 
contract  is  entered  into  in  the  manner  pre- 
scribed by  the  Statutes  in  relation  to  the  sol- 
emnization of  marriages.  Baton  v.  Eaton.,  122 
Mass.  276;  Jaekson  v.  Winne,  7  Wend.  47;  Dn- 
maresly  v.  Fishly,  8  A.  E.  Marsh.  868;  Pou 
riek  v.  Patrick,  3  Phillim.  496;  DalrympU  v. 
Dalrymple,  2  Hagg.  Consist.  54. 

The  libelant  is  not  guilty  of  such  a  marital 
wrong  as  will  prevent  him  from  obtaining  a 
divorce  on  the  around  of  his  wife^s  adultery. 
The  parties  lived  apart  by  mutual  consent,  and 
on  the  facts  reported  neither  could  have  ob- 
tained a  divorce  from  the  other  on  the  ground 
of  desertion.  In  such  a  separation  there  was 
no  desertion  within  the  meaning  of  the  word 
in  the  Statutes  in  relation  to  divorce.  Lea  v. 
Lea,  8  Allen,  419;  Thompson  v.  Thompson,  1 
Swab.  &  T.  281;  Cooper  v.  Cooper,  17  Mich. 
205. 

Living  apart  by  agreement  is  no  bar  to  a  suit 
for  divorce  brouj^ht  bv  either  against  the  other 
on  the  ground  of  adultery.  A  voluntary  sep- 
aration is  not  a  license  to  commit  adultery;  and 
it  has  uniformly  been  held  that,  in  case  of 
adultery  under  such  circumstances,  the  inno- 
cent party  may  have  a  remedv  against  the 
other  in  a  suit  for  a  divorce.  Morrall  v.  Mor- 
rall, L.  R.  6  Prob.  Div.  98;  Beeby  v.  Beeby, 
cited  in  1  Hi^e.  Consist.  140,  note;  Mortimer 
V.  Mortimer^  2  Hagg.  Consist.  810;  J.  G.  v.  H 
G.  88  Md.  401;  Anderson  v.  Anderson,  1  Edw. 
Ch.  880.  6  L.  ed.  179. 

The  court  has  j\iri;*diction,  notwithstanding 
that  the  parties  have  never  lived  together  as 
husband  and  wife  within  this  Commonwodth. 
The  continuous  residence  of  the  libelant  in  the 
Commonwealth  for  more  Uian  five  years  next 
preceding  the  filing  of  bis  libel  brings  the  case 
within  the  exception  stated  in  Pub.  Stat.,  chap. 
146,  §  5. 

On  the  facts  stated  in  the  bill  of  exceptions 
the  divorce  should  have  been  granted,  and  the 
entry  must  be,  exceptions  sustained. 


KENTUCKY  COURT  OF  APPEALS. 


Edward  ROBERTS  et  al.,  AppU., 

V. 

CITY  OP  LOUISVILLE  et  al. 


(. 


.Ky.. 


.) 


1.   Anl^Jiu&etlonas^aiiistthepaaHtflfeof 
ft  munlcipml  ordiniuiee  to  authorize  the  ille- 


gal transfer  to  an  insolvent  board  of  commis- 
sioners of  a  wharf  owned  by  the  olty  in  trust  for 
the  public,  may  be  granted  at  the  suit  of  tax- 
payers who  by  reason  of  their  business  liave  a 
special  or  peculiar  interest  in  its  use,  where  the 
prevention  of  the  transfer  might  not  be  poastble 
if  the  ordinance  were  passed  and  its  oonsumma^ 
tibn  would  result  in  irreparable  injury  to  plain- 
tiffs. 


SiyrE,— Injunction  to  prevent  passaae  of  a  municipal 
ordinance. 

The  decisions  generally  deny  the  power  of  a 
court  to  enjoin  tbe  passage  of  a  municipal  ordi- 
nance. Harrison  v.  New  Orleans,  88  La.  Ann.  2SS; 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  v.  Jefferson  Police 
Jury,  82  La.  Ann.  1192;  People  v.  New  Torlt,  82 
Barb.  85,  9  Abb.  Pr.  254, 10  Abb.  Pr.  144;  Warwick  v. 
New  York,  28  Barb.  228;  Chicago  v.  Bvans,  24  DL  62. 

This  proposition  has  been  qualified  by  adding  the 
proviso  that  the  proposed  ordinance  is  not  beyond 
18  L.  R.  A. 


the  scope  of  the  corporate  powers  and  wfU  not 
work  irreparable  injury.  Murphy  v.  Bast  Port- 
land, 42  Fed.  Rep.  806. 

And  it  has  been  expressly  held  that  an  injunctioo 
may  be  granted  to  prevent  tbe  board  of  supervisors 
of  a  city  from  passing  an  ordinance  which  is  outside 
of  the  scope  of  their  powers  where  It  would  work 
an  irreparable  Injury.  Rprlng  Valley  Water- Works 
V.  Bartlett,  8  Sawy.  660, 16  Fed.  Rep.  616. 

But  supervisors  will  not  be  restrained  by  injunc- 
tion from  paying  illegal  claims  if  it  Is  not  in  excess 
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id.  Withdrawal  of  an  illegral  ordinance 

after  commeocemeni  of  the  suit  will  not  defeat 
the  riffht  to  an  Injunction  against  its  passage. 

(Ootober8,18ei.) 

APPEAL  by  complainants  from  a  decree  of 
the  Louisville  Chancery  Court  in  favor  of 
defendants  in  a  suit  brought  to  enjoin  the  pas- 
fia^  of  a  municipal  ordinance.    Beversed. 
The  facts  are  fully  stated  in  the  opinion. 
Meurs.  Lane  &  Burnett  and  T.  L.  Bur- 
nett for  appellants. 

Mr.  H.  S»  Barker  for  appellees. 

Lewis*  J.,  delivered  the  opinion  of  the 
court: 

There  was  introduced  in  the  general  council 
of  the  City  of  Louisville,  referred  to  a  joint 
committee  of  the  board  of  aldermen  and  board 
of  councilmen,  and  a  report  agreed,  by  a 
majority  of  that  committee,  to  be  made  in  fav- 
or of  passage  of  the  following  ordinance: 
"That  the  mayor  be  and  he  is  hereby  author- 
ized to  convey  by  deed  of  special  warranty  to 
the  commissioners  of  the  sinking  fund  of  the 
City  of  Louisville  all  of  the  real  property  front- 
ing on  the  Ohio  Hiver  acquired  and  held  by  the 
City  for  wharf  purposes.  Said  commissioners 
are' to  hold  said  property  upon  the  same  trusts 
and  for  the  same  purposes  as  it  is  now  held  by 
said  city,  and  to  have  the  same  power  over, 
and  authority  to  sell,  convey,  lease,  or  other- 
erwise  dispose  of,  the  same,  or  part  thereof, 
which  said  City  now  has.  This  ordinance  to 
go  into  effect  from  and  after  its  passage." 

But,  before  the  ordinance  was  reported  back 
by  the  committee,  though  on  the  same  day  of 
a  regular  meeting  of  the  general  council,  the 
plaintiffs,  now  appellants,  commenced  this  ac* 
tion  against  the  City  of  Louisville,  mayor, 
members  of  the  general  council  (sued  by 
names),  and  commissioners  of  the  sinking  fund, 
to  obtain  an  injunction,  which  was  granted 
temporarily,  restraining  the  general  council 
passing,  and  the  mayor  approving,  that  or  any 
ordinance  for  like  purpose,  and  the  City  of 
Louisville  conveying,  and  commissioners  of  the 
sinkina:  fund  taking  possession  of,  controlling, 
or  interfering  with,  any  property  acquired  or 


held  by  the  city  for  wharf  purposes.  The 
plaintiffs,  who  are  numerous,  state  they  are 
residents  and  pwners  of  property  in  saia  City 
subject  to  municipal  taxation,  and  engaged 
there  in  commercial  business;  that  the  City  of 
Louisville  has  heretofore,  by  virtue  of  Acts  of 
the  Legislatiu«,  and  with  money  procured  by 
taxation,  acquired  at  various  places  within  its 
corporate  limits  along  Ohio  River,  land  to  be 
held  and  used,  and  which  has  so  far  been  kept 
and  maintained.in  aid  of  its  commerce  and  trade, 
for  public  wharfs,  those  using  them  for  busi- 
ness purposes  being  required  to  pay  wharfage: 
that,  although  the  City  of  Louisville  holds  said 
property  for  public  use,  without  right  to  trans- 
fer to  another  its  power  and  duty  to  preserve 
and  maintain  public  wharfs,  and  the  commis- 
sioners of  the  sinking  fund  are  without  right 
to  acquire  or  hold  it  for  any  purpose,  yet  the 
general  council,  mayor,  and  commissioners  of 
the  sinking  fund  have  wrongfully  and  unlaw- 
fully agreed  and  conspired  together  for  the 
City  of  Louisville  to  abdictate  its  right  to  and 
possession  of  said  property,  refuse  hereafter  to 
preserve  and  maintain  it  for  the  purpose  in- 
tended, and  by  deed  convey  it  to  the  commis- 
sioners of  the  sinking  fund,  with  a  view  and 
to  the  end  the  latter  may  sell,  convey,  or  trans- 
fer it  at  discretion  to  private  individuals,  there- 
by preventing  public  use  of  the  wharfs,  which 
is  indispensable  to  the  business  of  plaintiffs 
and  others  similarly  situated.  They  further 
state  that  said  ordinance,  already  prepared  and 
sent  by  the  mayor  to  the  general  council,  in 
pursuance  of  the  scheme  mentioned,  will  be  at 
once  passed,  followed  by  immediate  transfer 
of  the  property,  and  irreparable  injury  there- 
by done  to  the  plaintiffs,  unless  the  injunction 
be  granted ;  and,  the  commissioners  of  the  sink- 
ing fund  being  insolvent,  there  will  be  no  ade- 
quate remedy  at  law.  No  answer  was  filed  by 
the  mayor,  nor  any  member  of  the  general 
council,  except  A.  8.  Stoll,  of  the  board  of 
aldermen,  who,  denying  he  was  in  favor  of  the 
passage  of  the  ordinance,  yet  admitted  it  had 
been  sent  by  the  mayor  to  the  general  council 
for  passage,  and  would  have  passed  both  boards 
thereof,  if  the  injunction  had  not  been  granted. 
The  City  of  Louisville  by  the  city  attorney, 
answered,  denying  its  alleged  want  of  power 


of  their  Jurisdiction.  Merriam  v.  Tuha  County,  72 
Cal.  617. 

The  rule  that  the  leg^Islative  action  of  a  munlcipaJ 
corporation  cannot  be  enjoined  applies  to  prevent 
an  Injunction  against  the  passage  of  an  ordinance 
allowing  gas  companies  to  lay  plp««  in  streets  in  vi- 
olation of  an  exclusive  privilege  previously  given 
to  another  company.  Montgomery  Gaslight  Co.  v. 
Montgomery,  4  L.  R.  A.  010,  87  Ala.  245;  Bes  Moines 
Gas  Co.  V.  Des  Moines.  44  Iowa.  505. 

In  the  absence  of  bad  faith  a  municipal  council 
cannot  be  restrained  from  passing  an  ordinance 
within  the  scope  of  their  authority  to  vacate  a 
street.    Meredith  v.  bayre,  82  N.  J.  Eq.  667. 

And  an  orduiance  within  the  scope  of  the  power 
of  the  municipality  to  provide  for  the  payment  of 
money  without  providing  means  of  payment  will 
not  be  enjoined  although  the  amount  of  the  pro- 
posed indebtedness  will  exceed  the  lawful  limit. 
Murphy  v.  East  Portland.  42  Fed.  Rep.  :i06. 

In  California  the  Statute  prohibits  an  mjunction 
to  prevent  a  legislative  Act  by  a  municipal  corpo> 
ration.    Alpers  v.  San  Francisoo,  32  Fed.  Rep.  608. 

But  the  grant  of  a  franchise  by  a  city  council, 
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although  it  takes  the  form  of  a  resolution,  may  be 
restrained  by  injunction.  People  v.  Sturtevant,  9 
N.  Y.  263;  Davis  v.  New  York,  1  ©uer,  461. 

And  tax-payers  may  enjoin  tbe  acceptance  of  an 
ordinance  by  a  street  railway  company  which 
would  complete  a  contract  in  abuse  of  the  corpo- 
rate powers  of  the  city.  Cincinnati  Street  R.  Co.  v. 
Smith,  29  Ohio  St.  291. 

An  injunction  in  limine  will  not  lie  to  prevent  a 
mayor  from  signing  an  ordinance  passed  by  the 
municipal  council  purporting  to  repeal  a  previous 
ordinance  which  constituted  a  contract.  New  Or- 
leans Elev.  R.  Co.  V.  New  Orleans,  89  La.  Ann.  127. 

And  an  Injunction  will  not  issue  to  restrain  the 
approval  of  an  ordinance  or  resolution  declining  a 
trust  for  a  charity  where  the  city  is  not  required  by 
charter  or  ordinances  to  accept  and  administer  it. 
Dailey  v.  New  Haven  (Conn.)  post,  — . 

On  tbe  same  principle  that  applies  to  ordinances 
the  proceeding  of  a  council  to  impeach  a  city  officer 
is  beyond  the  reach  of  an  injunction.  State  v.  Or- 
leans Civil  Olst.  Ct.  Judges,  86  La.  Ann.  1076. 
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to  transfer  to  another  the  wharf  property;  and, 
though  it  was  averred  the  ordinance  had,  since 
commencement  of  the  action,  been  withdrawn, 
there  was  no  denial  it  was  introduced,  referred 
to  a  committee,  and  would  have  been  at  once 
passed,  and  the  purpose  of  it  carried  out,  but 
for  the  injunction.  The  commissioners  of  the 
sinking  fund  in  their  answer  denied  that  the 
free  and  uninterrupted  use  of  the  wharves  is,  as 
alleged  in  the  petition,  indispensable  to  prose- 
cution of  the  business  of  the  plaintiffs,  and,  in 
substance,  averred  existence  of  power  in  the 
City  'of  Louisville  to  transfer,  and  not  only  its 
own  power,  but,  because  charged  with  pay- 
ment of  the  City^s  bonded  debt,  also  its  right 
to  hold  and  control,  the  wharf  property,  and 
revenues  arising  therefrom. 

It  seems  to  us  the  pleadings  in  this  case,  in- 
dependent of  any  testimony,  placed  beyond 
question  that  the  mayor,  members  of  the  gen- 
eral coimcil,  or  a  majority  of  them,  and  com- 
missioners of  the  sinking  fund  did  apee  upon 
the  scheme  mentioned  m  the  petition  for  a 
transfer  of  the  wharf  property,  and.  if  not  re- 
strained, would  have  carried  it  out;  and  if  the 
power  to  make  such  transfer  does  not  exist 
that  scheme  was,  as  charged,  wrongful  and 
unlawful;  but  whether  the  injunction  sought 
was,  in  whole  or  in  part,  the  proper  remedy  is 
the  question  for  determination.  The  power  of 
a  municipal  corporation  to  acquire  land  for 
the  purpose  of  erecting  wharves  thereon,  and 
to  charge  wharfage,  is  not  a  necessary  incident 
of  its  charter,  but  must,  like  all  its  other  pow- 
ers, be  derived  directly  from  the  Legislature; 
of  course  to  be  exercised  within  the  limits  and 
upon  conditions  of  the  grant.  Dillon,  Mun. 
Corp.  g  110.  And,  looking  to  the  nature  and 
purpose  of  such  special  grant,  it  must  be  re- 
garded as  a  trust,  involving  duties  and  obliga- 
tions to  the  public  and  individuals  which  can- 
not be  ignored  or  shifted;  for  the  power  to 
acquire  implies  duty  of  the  municipality, 
through  its  governing  head,  to  maintain  and 
preserve  wharf  property  for  benefit  of  the 
public,  without  discrimination  or  unreasonable 
charges  for  individual  use.  In  every  instance, 
so  far  as  we  have  observed,  wharf  property  of 
the  City  of  Louisville  has  been  acquired  under 
Act  of  the  Legislature,  and  paid  for  by  tai^a- 
tion ;  and  in  no  case  is  there  evidence  of  legis- 
lative intention  that  it  should  be  held  otherwise 
than  in  trust  for  use  of  the  public,  and  in  aid 
of  trade  and  commerce.  The  wharf  property 
being  so  held,  the  City  of  Louisville  cannot 
transfer  its  title  or  possession,  nor,  according 
to  a  plain  and  well  settled  principal,  can  the 
general  council,  which  is  by  statute  invested 
with  power  of  control,  and  burdened  with  duty 
of  maintaining,  preserving,  and  operating 
the  wharves,  either  delegate  the  power  or  dis- 
able it8elf  from  performing  the  duties.  Id.  §§ 
96,  97.  It  is  even  more  manifest  that  "the 
commissioners  of  the  sinking  fund,"  which 
is  a  distinct  corporation,  created  by  that  name 
for  specified  purposes,  and  invested  with  lim- 
ited power,  cannot  hold  or  control  the  wharf 
property,  authority  to  do  so  being  nowhere 
given  by  its  charter;  nor  would  it  be  either 
provident  or  consistent  with  the  purpose  of  its 
creation  to  so  invest  it. 

We  thus  have  a  case  where  the  defendants 
have  either  admitted,  or  failed  to  deny,  they 
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were  about  to  jointly  do  an  act,  not  only,  in 
our  opinion,  illegal,  but  of  so  serious  a  nature  as 
transfer  of  the  title  of  real  property,  held  in 
trust  by  the  City  of  Louisville,  and  change  of 
its  control  from  the  general  council,  that  has 
its  powers  and  duties  in  respect  thereto  pre- 
scribed and  defined,  to  a  corporation,  without 
right  to  own  or  hold  it,  and  which,  according 
to  an  uncontroverted  charge  in  the  petition,  is. 
Insol  vent.  It  is  moreover  apparent  there  would 
be,  in  case  of  such  transfer,  great  danger  of 
the  wharf  property  being  so  managed  aa  to  im- 
pair ita  usefulness  to  the  public,  and  seriously 
injure,  if  not  prevent  altogether,  the  success- 
ful prosecution  of  the  business  of  plaintiffs  and 
others;  for  it  is  hard  to  see  what  is  the  purpose 
of  the  commissioners  of  the  sinking  fund  in 
seeking  or  accepting  possession  and  control  of 
the  property,  if  not  to  increase  revenue  there- 
from, by  increasing  wharfage  beyond  the  pres- 
ent, and,  it  may  be  assumed,  reasonable,  rates, 
or  else,  by  lease  or  transfer  to  particular  per- 
sons, who,  in  consideration  of  special  privi- 
leges or  advantages,  not  enjoyed  generally, 
would  pay  more  than  now  received.  The 
plaintiffs  in  this  case  are  engaged  in  buying 
and  shipping  stove  coal  to  Louisville  for  sale 
and  delivery,  which  has  to  be  landed  at  the 
city  wharves,  and  the  free  use  thereof,  at  reas- 
onable charges,  is  obviously  indispensable  to 
their  business.  Consequently  thev  would  suf- 
fer a  special  and  peculiar  injury,  distinct  from 
that  of  the  public,  in  case  of  either  excessive 
wharfage  or  obstruction  of  free  public  use  of 
the  wharf  property.  **It  is,"  says  Dillon,  "the 
prevailing  and  almost  universal  doctrine  in  this 
country  that  property  holders  or  taxable  in- 
habitants have  the  right  to  resort  to  equity  to 
restrain  municipal  corporations  and  their  of- 
ficers from  transcending  their  lawful  powers, 
or  violating  their  legal  duties,  in  any  mode 
which  will  injuriously  affect  the  tax-payers; 
such  as  making  an  unauthorized  appropriation 
of  the  corporate  fimds,  or  an  illegal  or -wrong- 
ful disposition  of  the  corporate  property,  or 
levying  and  collecting  void  and  illegal  taxes 
and  assessments."  S^tion  914.  And,  though 
the  question  of  power  to  enjoin  illegal  and 
wrongful  disposition  of  corporate  property  has 
not  been,  at  the  suit  of  tax- payers,  directly  pre- 
sented to  and  decided  by  this  court,  the  power 
of  equity,  in  such  action,  to  restrain  the  levy- 
ing and  collecting  void  and  illegal  taxes,  which 
is  founded  on  the  same  principle,  has  been  dis- 
tinctly recognized  and  sustained.  Therefore, 
if,  when  this  action  was  instituted,  the  ordi- 
nance in  question  bad  been  already  passed,  it 
could  undoubtedly  have  been  maintained 
against  the  mayor  and  commissioners  of  the 
sinking  fund,  restraining  the  former  from  con- 
veying, on  behalf  of  the  City  of  Louisville, 
title  of  the  property,  and  the  latter  from  taking 
possession  of  or  interfering  with  it:  for  the 
plaintiffs  had  legal  capacity  to  bring  and  pros- 
ecute the  action.  An  act  not  only  illegal,  but 
of  irreparable  injury  to  them,  was  intended, 
and  about  to  be  committed,  and  they  would 
have  had  no  adequate  remedy  at  law. 

But  it  is  contended  in  argument,  and  seems 
to  have  been  the  ground  for  dismissing  the 
action,  that  a  court  of  equity  will  not  enjoin 
passage  by  a  municipal  body  of  an  ordinance 
or  resolution.    In  High  on  Injunctions  (§  1348), . 
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relied  on  by  counsel,  it  is  said:  "  It  is  unques- 
tioDably  true  that  purely  legislative  Acts,  such 
as  the  passage  of  resolutions  or  the  adoption  of 
ordinances  by  a  municipal  body,  even  though 
alleged  to  be  unconstitutional  and  void,  will 
not  be  enjoined,  since  it  is  not  the  province  of 
a  court  of  equity  to  interfere  with  the  proceed- 
ing of  municipal  bodies  in  matters  resting 
within  their  jurisdiction,  or  to  control  in  anv 
manner  the  exercise  of  their  discretion.  A 
distinction,  however,  is  properly  drawn  be- 
tween the  case  of  restraining  an  alleged  act 
attempted  under  the  authority  and  sanction  of 
a  municipal  body  and  restraining  the  corpora- 
tion itself  from  granting  such  authority."  But 
in  the  same  section  it  is  conceded  that  ''the 
(question  of  equitable  interference  by  injunc- 
tion with  the  legislative  action  of  municipal 
bodies  has  given  rise  to  some  apparent  conflict 
of  authority,  and  is  not  wholly  free  from 
doubt."  It  is  said  by  Dillon  (§  808)  "to  be 
settled  that  it  is  competent  for  the  Legislature 
to  delegate  to  municipal  corporations  the  power 
to  make  bjr-laws  and  ordinances,  with  appro- 
priate sanctions,  which,  when  authorized,  have 
the  force,  in  favor  of  the  municipality  and 
against  persons  bound  thereby,  of  laws  passed 
by  the  Legislature  of  the  State;"  and  in  a  note 
cases  are  cited  in  which  is  stated  the  general 
proposition  that  courts  will  fiot  enjoin  the 
passage  of  unauthorized  ordinances,  and  will 
ordinarily  act  only  when  steps  are  taken  to 
make  them  available.  Of  course,  if  every 
municipal  ordinance  has  the  quality  and  force 
of  a  law  of  the  State  Legislature,  courts  of 
equity  would  be  without  power  to  enjoin  or 
otherwise  interfere  with  passage  of  any;  be- 
cause, on  account  of  the  peculiar  structure 
of  the  state  government,  each  of  the  three  de- 
partments thereof  is  distinct  and  acts  in  its 
own  sphere,  independent  of  the  others.  But 
the  power  delegated  to  a  municipality  to  legis- 
late is  not,  as  to  all  subjects,  absolute  even 
within  corporate  limits.  On  the  contrary,  it 
is  not  only  restricted  by  statute,  but  also  sub- 
ordinate to  settled  principles  of  law  and  equity, 
in  view  of  which  it  is  presumed  to  be  delegated; 
for  such  a  corporation  is  created  for  a  double 
purpose,  and  consequently  has  a  dual  charac- 
ter,—one  governmental  or  public,  the  other 
private  or  proprietary.  As  said  in  Oliver  v. 
Worcester,  102  Mass.  489:  "  The  distinction  is 
well  established  between  the  responsibilities  of 
towns  and  cities  for  acts  done  in  their  public 
capacity,  in  the  discbarge  of  duties  imposed  on 
them  by  the  Legislature  for  their  public  ben- 
efit, and  for  acts  done  in  what  may  be  called 
their  'private'  character,  in  the  management 
of  property  and  rights  voluntarily  held  by 
them  for  their  own  immediate  profit  and  advan- 
tage as  a  corporation,  although  inuring,  of 
course,  ultimately  for  the  benefit  of  the  pub- 
lic." It  was  in  reference  to  its  governmental 
or  public  character  that  it  was,  m  the  case  of 
Louisville  v.  Com.,  1  Duvall,  295,  held  that  a 
city  or  town  in  this  State,  "to  the  extent  of 
the  jurisdiction  delegated  to  it  bjr  its  charter,  is 
but  an  eflSuence  from  the  sovereignty  of  Ken- 
tucky, governs  for  Kentucky,  and  its  liutborized 
legislation  and  local  administration  of  law  are 
legislation  and  administration  by  Kentucky, 
tliSough  the  agency  of  that  municipality." 

But  a  municipal  corporation,  when  holding, 
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in  its  private  or  proprietary  character,  property 
or  funds  in  trust  for  taxpayers  and  inhabitants 
within  its  limits,  occupies  towards  them  a 
relation  like  that  of  a  purely  private  corpora- 
tion to  its  eestuis  que  trustent,  who  are  its 
shareholders;  for  in  each  case  the  corporation 
or  its  governing  body  is  a  trustee.  And,  if 
creditors  or  shareholders  may  maintain  an  ac- 
tion against  the  board  of  directors  (the  govern- 
ing body  of  a  private  corporation)  to  prevent 
or  avoid  an  illegal  and  wrongful  act,  as  un- 
questionably they  can  do,  why  may  not  tax- 
able inhabitants  maintain  one  against  a  munic- 
ipal corporation  and  its  governing  body,  the 
city  council  or  board  of  trustees,  to  prevent,  as 
well  as  avoid,  an  act,  illegal  and  wrongful, 
done  or  about  to  be  done  in  relation  to  prop- 
erty, or  funds  held  in  trust?  In  High  on 
Injunctions  (§  1241)  is  this  language:  "The 
restrictions  thus  placed  upon  equitable  inter- 
ference with  the  action  or  municipal  corpora- 
tions do  not  extend  to  cases  where  the  act 
sought  to  be  enjoined  is  in  excess  of  the  corpo- 
rate power,  but  are  limited  to  cases  of  a  con- 
ceded jurisdiction,  within  the  bounds  of  which 
the  municipal  power  is  acting;  and,  while  it  is 
thus  shown  equity  will  not  enjoin  the  action  of 
municipal  corporations  while  proceeding  with- 
in limits  of  their  well-defined  powers,  as  fixed 
by  law,  it  has  undoubted  jurisdiction  to  restrain 
them  from  acting  in  excess  of  their  authority, 
and  from  the  commission  of  acts  ultra  mreij* 
Though  it  is  not  quite  clear  from  the  language 
used  whether  the  test  of  jurisdiction  is  meant 
to  apply  to  acts  of  municipal  corporations  done 
as  well'  in  their  public  as  private  character,  it 
is  manifest  such  restraining  power,  to  be  effect- 
ual, must  operate  upon  the  general  council  of 
a  city  or  board  of  trustees  of  a  town;  for  acts 
done  in  excess  of  authority,  or  ultra  mres,  can- 
not be  committed  by  a  corporation  except  by 
its  governing  body  or  head;  and  such  must 
have  been  intended  to  be  the  meaning  and 
scope  of  the  proposition,  for  several  leading 
cases  in  England  are  cited  in  which  the  power 
of  a  court  of  equity  to  enjoin  passage  of  an 
illegal  ordinance  is  distinctly  recognized. 

The  case  of  Des  Moines  Gas  Go.  v.  Des 
Moines,  44  Iowa,  505,  cited  by  counsel,  was  as 
to  the  power  of  equity  to  enjoin  passage  of  an 
ordinance  repealing  a  former  one,  under  which 
a  contract  had  been  made  with  the  plaintiff. 
It  was  held  by  the  court  that  the  municipal 
council  had,  in  reference  to  the  matter,  dis- 
cretionary power,  and  was  acting  within  the 
scope  of  it,  and  was  neither  violating  a  trust 
nor  doing  an  irreparable  injury  to  the  plaintiff; 
and,  though  it  was  there  said,  in  general  terms, 
that  the  ordinance  in  question  bad  the  force  of 
an  Act  of  the  Legislature,  and  could  not  be 
enjoined,  it  was  still  conceded  that  one  creating 
a  public  nuisance  might  be,  because  it  could 
not  be  a  rightful  subject  of  legislation,  and  the 
mischief  therefrom  might  be  irreparable,  which 
was  in  effect  a  concession  of  the  power  in 
every  case  of  like  conditions. 

In  People  v.  l>iDyer,  90  N.  Y.  402,  it  was 
upon  principle  and  authority  of  previous  de- 
cisions in  that  State,  held  that,  while  equity 
will  not  ordinarily  interfere  with  matters  rest- 
ing largely  in  the  discretion  of  municipal  au- 
thorities, when  the  threatened  action  will  pro- 
duccj^irreparable   injury,   and  consist  in  ^an 
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illegal  grant  or  the  disposition  of  property,  by 
devoting  it,  in  whole  or  in  part,  to  the  use  of  a 
private  corporation,  or  where  an  illegal  grant 
IS  threatened,  or  the  action  attempted  is  cor- 
rupt and  fraudulent,  and  an  abuse  of  trust,  the 
court  may  interfere  by  injunction  to  restrain 
passage  of  an  ordinance  for  the  purpose.  In 
our  opinion,  the  general  proposition,  a  court 
of  equity  may  not  enjoin  passage  of  a  munici- 
pal ordinance,  must  be  confined  in  its  applica- 
tion to  subjects  over  which  the  corporation,  in 
its  governmental  or  public  character,  has  dis- 
cretionary authority;  and,  if  it  be  conceded 
taxable  inhabitants  have  a  right  to  resort  to 
equity  at  all  to  restrain  a  municipal  corpora- 
tion and  its  officers  from  making  an  illegal  or 
wrongful  disposition  of  corporate  property, 
whereby  the  plaintiffs  will  be  injuriously  affect- 
ed, it  reasonably  follows  the  power  exists  to 
enjoin  passage  of  the  ordinance  authorizing 
the  act  whienever  irreparable  injury  will  be 
done  to  the  plaintiffs,  and  they  have  no  ade- 
quate remedy  at  law;  for,  from  its  nature,  a 
preventive  remedy  may  be  applied  at  the  incep- 
tion of  a  wrongful  act,  in  fact  when  it  is  about 
to  be  done,  or  is  threatened.  There  may,  how- 
ever, be  subjects  in  relation  to  which  the 
municipal  corporation  has  discretionary  power 
to  legislate,  and  with  which  courts  of  equit^y, 
upon  grounds  of  expediency  and  policy,  will 
not  interfere  in  the  absence  of  fraud  or  breach 
of  trust.  But  this  is  not  such  case,  for  the 
plain  legal  duty  is  imposed  upon  the  general 


council  to  hold,  control  and  manage  the  wharf 
property  for  use  of  the  public,  which  cannot 
be  evaded  by  transfer  of  it,  or  otherwise.  Tet 
passage  of  the  ordinance  in  question  mi^ht 
have  been,  if  it  was  not,  actually  intended  to  be 
followed  so  soon  by  transfer  of  the  property  as 
to  put  it  out  of  the  power  of  the  plaintiffs,  and 
all  other  parties  aggrieved,  to  prevent  consum- 
mation of  the  wrongful  act.  We  think  a  court 
of  equity  has  not  only  the  power  to  restrain 
passage  of  an  ordinance  authorizing  an  illegal 
or  wrongful  disposition  of  property  acquired 
and  held,  as  is  the  case  of  the  wharf  property, 
but,  if  needful,  to  compel  the  ^neral  council 
to  perform  the  duly  of  preserving,  protectioi^ 
and  maintaining  it  for  the  purpose  intended, 
though  of  course  leaving  it  to  the  discretion  of 
that  body  as  to  the  manner  of  dischaiging  its 
trust. 

It  is  stated  in  the  answers  that  the  ordinance 
was  withdrawn  after  commencement  of  the 
action,  and  was  not  before  the  general  council 
when  the  trial  was  had.  But,  as  the  plaintiffs 
had  a  cause  of  action,  withdrawal  of  the  ordi- 
nance did  not  have  effect  to  defeat  their  right 
to  the  relief  sought,  especially  as  another  onli- 
nance  of  the  same  character  may  be  hereafter 
introduced  and  passed,  unless  the  right  to  do 
so  be  perpetually  enjoined.  The  judgment  dis- 
missing the  action,  being,  as  already  indicated, 
erroneous,  is  refxrsed,  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


MICHIGAN  SUPREME  COURT. 


John  COLE 
John  ROWEN,  Appt, 
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Each  hackman  majr  be  assigned  a  sepa- 
rate stand  at  the  depot  grouad  of  a  railroad 
company,  and  may  be  ejected  from  the  stand  as- 


signed to  another  for  refusing  to  leave  it  if  no 
unnecessary  foroe  is  used. 

(October  80, 1891.) 

ERROR  to  the  Circuit  Court  for  Kalamazoo 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  assault  and  battery.  Re- 
wrsed. 


Note.— RigWa  of  hackmen  and  other  solicitors  of 
patronage  at  depots,  wharves^  etc. 

Most  recent  American  decisions  deny  the  ri^htof 
a  carrier  to  grant  a  monopoly  of  the  hack,  bus,  or 
baggage  business  at  its  depot;  thu8,'tbe  exclusive 
right  to  use  the  platform  of  a  railway  company  for 
receiving  and  discharging  passengers  cannot  be 
granted  by  the  company  to  one  hack  owner.  Mon- 
tana Union  R.  Co.  v.  Langlois,  8  L.  R.  A.  753, 9  Mont 
410. 

Neither  can  the  exclusive  use  of  the  more  con- 
venient and  accessible  portion  of  a  platform  be 
given  to  one  bus  line,  even  if  the  owner  has  at  his 
own  expense  constructed  an  additional  platform 
for  such  use.  Cravens  v.  Rodders,  101  Mo.  247,  42 
Am.  &  Eug.  R.  R.  Cas.  656. 

Neither  can  a  monopoly  of  a  railroad  company's 
grounds  for  a  hack  and  bus  stand  and  the  solicita- 
tion of  passengers  be  granted  to  the  owner  of  one 
line  of  hacks.  Kalamazoo  H.  &  B.  Co.  v.  Sootsma, 
10  L.  R.  A.  819,  84  Mich.  194.  Contra^  Com.  v.  Carey, 
6  New  Eng.  Rep.  371, 147  Mass.  41. 

This  same  rule  against  a  monopoly  is  denied  by 
a  Massachusetts  decision  in  the  case  also  of  a  ba^- 
gtLge  expressman.  Old  Colony  tL  Co.  v.  Tripp,  6 
New  Eng.  Rep.  966, 147  Mass.  35. 

The  majority  of  the  English  cases,  especially  the 
18  L.  R.  A. 


earlier  ones,  are  in  accord  with  these  Massachusetts 
decisions.  Thus  it  was  held  that  a  bus  proprietor 
is  not  entitled  as  a  matter  of  right  to  drive  into  a 
station  iyard,  although  such  privilege  is  accorded 
to  others.    Barker  v.  Midland  B.  Co.  18  a  B.  lA. 

And  that  a  railroad  company  may  crive  an  exclu- 
sive privilege  to  one  line  of  public  carriages  to 
come  within  its  station  yard  unless  the  railroad 
commissioners  have  made  an  order  to  the  contrary. 
Hole  V.  DiKby,  27  Week.  Rep.  884. 

And  an  injunction  was  refused  to  prevent  the 
exercise  of  an  exclusive  privilege  sold  by  a  railroad 
company  to  the  proprietor  of  public  carriages 
within  its  station  yard  where  no  substantial  injury 
to  the  public  was  shown.  Beadeil  v.  Eastern 
Counties  R.  Co.  2  C.  B.  N.  S.  SCe;  Painter  v.  London, 
B.  &  B.  C.  B.  Co.  2C.  B.  N.  8.  702. 

But  in  another  case  it  was  held  that  an  exclusive 
privilege  to  one  bus  proprietor  of  using  the  8tati<m 
yard  of  a  railroad  company  is,  in  the  absence  of 
special  circumstances  to  show  it  to  be  reasonable,  a 
breach  of  the  prohibition  made  by  17  A  18  Vict., 
chap.  31,  §2,  against  granting  undue  and  unreaaoo- 
able  preference.  Marriott  v.  London  AS,  W.  B. 
Co.  1  C.  B.  N.  S.  499. 

Preference  by  a  railroad  company  to  its  own  car- 
rying vans  as  against  other  carriers  by  reoefving 


1891. 


'  Cole  v.  Rowen 
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The  facto  are  stated  io  the  opmion. 
Mewrs,  Ashley  Pond  aDQ  Henry  Rua* 
sell,  with  Messrs.  Edwards  €b  Stewart, 

for  appellant: 

The  Michigan  Central  Railroad  Company 
had  authority  to  make  and  enforce  reasonable 
rules  to  restrain  hackmen,  on  its  station 
grounds,  from  committing  offenses  against  the 
good  order  of  said  grounds,  and  for  regulating 
their  conduct  while  thereon;  and  its  rules  so 
made  and  enforced  for  that  purpose,  were  rea- 
sonable. 

1  Redfield,  Railways,  87,  par.  1-4  inclusive; 
Com,  V.  Power,  7  met,  696;  Markham  v. 
Brmjon,  8  N.  H.  528. 

Messrs.  Hawes  &  Laby  for  appellee. 

Lon§^,  J. ,  delivered  the  opinion  of  the  court: 
This  is  an  action  for  damages  for  assault  and 
battery,  which  cause  was  commenced  in  justice 
court,  where  plaintiff  had  judgment  for  $6 
damages  and  $3.25  costs  of  suit.  Defendant 
appealed  to  the  Circuit  Court  for  the  County 
of  Kalamazoo,  where  the  cause  was  tried  before 
a  jury  on  March  6,  1891,  and  plaintiff  had 
judgment  for  $40  damages  and  costs  of  suit. 
Defendant  brin^  case  to  this  court  by  writ  of 
error.  The  plamtiff  was  a  hackman,  and  went 
to  the  depot  of  the  Michigan  Central  Railroad 
Company  in  pursuit  of  his  legitimate  business 
of  soliciting  the  carriage  of  passengers  from  the 
incoming  trains  to  the  hotels  and  private  res- 
idences in  the  city.  He  was  in  the  employ  of 
a  Mr.  Waud,  who  owned  the  hack  and  outfit. 
Arriving  at  the  depot  on  the  day  upon  which 
the  assault  was  committed,  he  took  a  place 
upon  the  depot  grounds  of  the  railroad  com- 
pany with  his  hack,  and,  upon  being  told  by 
the  depot  master  that  that  place  had  been  as- 
signed to  another  hack,  he  refused  to  yield  the 


place.  The  defendant  is  the  depot  master  at 
that  depot.  The  depot  grounds  occupy  the 
space  covered  by  the  rdlroad  track  olf  the 
Michigan  Central  Railroad  Company  in  what 
was  formerly  a  street,  and  which  had  been  var 
cated  for  the  construction  of  the  railroad .  The 
grounds  also  include  the  entire  north  part  of 
block  15  in  the  city,  bounded  north  by  the  va- 
cated street,  and  south  by  an  alley.  The  title 
to  this  north  part  of  block  15  is  in  the  railroad 
company,  ana  these  are  the  lands  upon  which 
the  plaintiff  entered  and  stood  with  his  hack, 
and  from  which  he  refused  to  remove  to 
another  part  of  said  grounds.  It  appears  that 
the  railroad  company  on  April  25,  1890,  made 
certain  rules  for  the  management  of  its  depot 
grounds,  and  for  the  regulation  of  hack  and 
bus  drivers  thereon,  and  for  assigning  stands 
for  theu*  vehicles  in  their  business  of  soliciting 
passengers.  These  rules  were  promulgated  by 
the  depot  master,  who  located  the  stands  for  the 
hack  and  bus  men,  telling  each  where  to  stand 
his  vehicle.  The  stands  located  were  indicated 
by  numbers  from  1  to  9,  respectively,  and  1  to 
7  had  been  assigned  and  occupied  by  different 
hackmen  prior  to  the  occurrence  complained 
of,  and  there  was  space  yet  left  upon  said 

f rounds  unassigned,  which  plaintiff  might 
ave  occupied  on  that  day.  On  September  15. 
1890,  plaintiff  arove  onto  the  grounds  for  pas- 
sengers, and  took  possession  with  his  hack  of 
stand  No.  8,  which  was  not  assigned  to  him, 
and  which  he  knew  bad  been  assigned  to 
another  under  the  rules  of  the  company.  The 
defendant,  the  depot  master,  requested  him  to 
vacate  the  stand  for  a  party  who  wanted  and 
was  entitled  to  it.  This  plaintiff  refused  to  do, 
and  the  defendant  pulled  him  from  his  hack, 
and  ejected  him  from  that  place,  offering  to 
assign  him  another  place  upon  the  company's 


goods  at  later  hours  is  an  undue  and  unreasonable 
pref  erenoe  under  the  same  Act.  Be.Palmer,  L.  R.  6 
C.  P.  IW. 

So  as  to  disorimination  between  its  ownl  a^rent 
and  others,  by  requiring-  a  special  order  from  the 
others  describing  the  particular  goods  to  be  deliv- 
ered to  him  for  a  consignee  instead  of  recognizing 
a  general  order  for  the  delivery  of  all  goods  re- 
ceived for  the  consignee.  Re  Parkinson,  L.  R.  0€. 
P.  554. 

An  unlicensed  hack  driver  specially  ordered  for 
a  steamboat  passenger  Is  not  a  trespasser  In  going 
to  meet  him,  with  his  carriage,  upon  a  wharf  used 
by  the  steamboat  company  to  discharge  passen- 
gers, although  the  rules  of  the  wharf  forbid  any 
but  private  carriages  or  licensed  hacks  to  stand 
upon  it.  Griswold  v.  Webb,  7  L.  R.  A.  303},  16  R.  I. 
649. 

Excluaion  from  car,  verael  or  inn. 

A  carrier  which  has  established  for  Its  own  profit 
and  the  convenience  of  passengers  on  its  car  or 
vessel  an  agency  for  the  delivery  of  baggage  can 
exclude  all  other  persons  from  entering  its  own  car 
or  vessel  to  solicit  orders  in  competition.  Barney  v. 
Oyster  Bay  &  H.  8.  B.  CJo.87  N.  Y.  80L 

A  steamboat  company  has  also  been  upheld  in 
refusing  to  take  on  board  as  a  passenger  the  agent 
of  a  line  of  stage  coaches  who  sought  passage 
merely  to  solicit  business  where  the  company  bad 
made  a  reasonable  contract  with  another  line  for 
the  transportation  of  all  its  passengers  who  chose 
to  go  on'that  line.   Jencks  v.  Coleman,  2  Sumn.  221. 

An  inn-keeper  cannot  exclude  one  stage  driver 
and  admit  his  rival  to  solicit  business  in  the  inn, 
18  L.  R.  A. 


but  it  is  otherwise  if  the  driver,  forfeits  his  right 
by  misconduct.    Markham  v.  Brown,  8  N.  H.  623. 

General  regvlations;  excluaion  from  depot  or  plat- 
form. 

A  railway  company  cannot  suspend  the  opera- 
tion at  its  depot  of  a  municipal  ordinance  prohibit- 
ing licensed  hackmen  and  porters  from  soliciting 
business  at  railway  depots.  Chilllcothe  v.  Brown, 
88Mo.  App.d09. 

But  an  ordinance  prohibiting  hackmen  from  go- 
ing within  twenty  feet  of  a  train  at  a  depot  has 
been  held  invalid  as  against  a  privilege  granted  to 
a  hackman  by  the  railroad  company.  Kapman  v 
People,  19  Mich.  352. 

A  railroad  company  cannot  exclude  a  hackman 
from  every  part  of  the  depot  while  he  has  a  check 
for  baggage  of  a  passenger,  although  it  may  eject 
him  from  a  room  other  than  the  baggaire  room  in 
which  he  is  soliciting  business  against  the  rules  of 
the  company.    Summitt  v.  State,  8  Lea,  418. 

The  solicitation  of  the  business  of  passengers  by 
inn-keepers  on  railroad  platforms  may  also  be  pro- 
hibited.   Com.  V.  Power,  7  Met.  596. 

And  an  inn-keeper  or  his  agent  soliciting  patron- 
age against  the  rules  of  the  company  may  be 
ejected  from  the  platform  of  a  railroad  depot. 
Landrigan  v.  State,  81  Ark.  60. 

Injury  from  defect  in  pUUform. 

A  railroad  company  is  liable  to  a  hackman  to  the 
same  extent  that  It  would  be  Uable  to  a  passenger 
for  an  injury  from  a  defect  in  the  platform  when 
he  came  there  in  the  prosecution  of  his  business. 
Tobin  V.  Portland,  S.  &  P.  R.  Co.  69  Me.  188.  B.  A.  R. 
54 
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Ij^oundB,  which  plaintiff  refused.  It  is  appa- 
rent from  the  record  that  the  defendant  used  no 
more  force  than  was  necessary  to  elect  the 
plauitiff  from  that  particular  place.  The  de- 
fendant was  acting,  in  thus  ejecting  plaintiff 
from  that  part  of  the  grounds,  under  the  rules 
of  the  railroad  company.  These  rules  were  as 
follows:  *'(1)  Location  for  omnibuses  and 
hacks  will  be  assigned  to  parties,  who  will  oc- 
cupy them  while  standing  at  the  depot  to  get 
passengers.  (2)  Drivers  must  take  the  stands 
which  are  assigned  to  them,  and  will  not  be  al- 
lowed to  take  places  assigned  to  others.  (8) 
The  positions  assi^ed  must  not  be  occupied 
more  than  twenty  minutes  previous  to  the  ar- 
riving of  passenger  trains.  (4)  Each  driver 
must  remain  by  Ms  hack  or  omnibus  when  so- 
lidtiug  passengers.  (6)  No  hacks  or  omnibuses 
will  1%  allowed  to  stand  in  the  porch  longer 
than  necessary  to  load  or  unload  passengers. 
(6)  The  drivers  of  hacks  and  omnibuses  will  not 
be  allowed  in  waiting  rooms,  except  on  busi- 
ness. (7)  Profane,  obscene,  boisterous  lan- 
^age,  or  quarreliuff,  will  not  be  allowed  on  the 
depot  grounds,  (o)  Only  one  transfer  wagon 
will  be  allowed  to  stand  at  the  baggage-room, 
which  will  be  the  baggage- wagon  that  is  hired 
by  the  railroad  companies  to  transfer  baggage 
between  the  different  depots." 

The  court  below  charged  the  jury  that  "  it 
would  be  competent  for  the  railroad  company 
to  make  such  a  rule  as  is  included  in  these, — 
that  the  hackmen  should  not  come  to  the  station 
for  passengers  earlier  than  twenty  minutes 
before  train- time.  That  rule  would  be  good, 
and  could  be  enforced.  The  company  could 
also  make  a  rule  that  the  hackmen  should  not 
stand  within  a  certain  distance  of  the  platform 
of  the  station.  That  rule  would  be  good.  But, 
without  enlarging  upon  these,  there  is  one  rule 
which  the  court,  as  a  matter  of  law,  following 
what  the  court  conceives  to  be  a  decision  of  the 
supreme  court  on  the  same  matter,  holds  is  not 
good,  and  that  is  the  rule  that  hackmen  should 
be  assigned  places  at  the  platform  for  the  re- 
ceipt of  passengers,  and  that  these  places  as- 
signed should  be  occupied  by  no  others.  This 
the  court  holds,  as  a  matter  of  law,  is  not  good. " 
It  appeared  upon  the  trial  that  the  plaintiff  at 
the  time  of  the  assault  was  not  engaged  in 
making  any  disturbance,  or  using  any  boister- 
ous, vulgar,  or  obscene  language,  and  was  in 
no  way  offending  against  the  rules  of  good 
order  and  decorum.  The  only  question  for 
consideration,  therefore,  is  whether  the  rule 
adopted  by  the  company  reserving  the  right 
upon  its  own  grounds  to  assign  places  to  the 
different  hackmen,  and  excluding  from  those 
places  others  not  assigned  thereto,  is  a  reason- 
able one,  and  which  the  company  had  a  right 
to  enforce.  The  court  below  was  in  error  in 
supposing  that  the  rules  adopted  by  the  railroad 
company,  and  which  were  sought  to  be  en- 
forced by  the  defendant,  were  in  conflict  with 
the  opinion  of  this  court  in  Kalamazoo,  H,  & 
B.  Co.  V.  SooUma,  84  Mich.  1»4,  10  L.  R.  A. 
819.  That  was  an  action  of  trespass  against  the 
defendant  for  unlawfully  entering  upon  a  piece 
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of  ground  near  the  depot  in  question,  the 
plaintiff  claiming  in  that  case  to  have  leased 
that  particular  piece  of  ground,  with  the  Tiphi 
to  use  il  to  the  exclusion  of  all  others;  and  it 
was  held  by  this  court  that  the  railroad  com- 
I>any  had  no  right  to  give  to  one  hack  and  bus 
company  the  r^ht  to  the  use  and  occupancy 
of  a  portion  of  its  depot  grounds  to  the  exclu- 
sion of  others  in  a  like  business,  and  that  the 
railroad  com  pan  jr  could  not  arbitrarily  admit 
one  common  carrier  of  passengers  or  freight  to 
its  depot  grounds,  and  exclude  all  others,  for 
no  other  reason  than  that  it  is  for  its  own  profit 
or  pleasure  to  do  so.  In  the  present  case  it  ap- 
pears that  under  the  rules  adopted  by  the  com- 
pany these  stands  were  fixed  and  numb^:ed, 
and'  the  different  carriers  assigned  to  their 
places,  for  the  sole  purpose  of  accommodating 
the  traveling  public  in  coming  to  and  departing 
from  the  depot,  and  to  prevent  quarrels  among 
the  hackmen  as  to  place,  and  the  annoyance 
occasioned  thereby.  Before  these  rules  were 
adopted  it  appears  that  the  hackmen  came  there 
with  their  vehicles  at  all  times  of  the  day: 
sometimes  left  their  hacks  to  stand  a  half  day 
at  a  time,  and  leaving  the  depot  grounds  so  foul 
that  in  hot  weather  it  was  almost  impossible  for 
people  to  pass  on  account  of  the  odors;  and  the 
railroad  company  was  compelled  from  time  to 
time  to  remove  the  gravel  to  abate  the  nuisance. 
The  rules  adopted  were  reasonable  rules,  and 
were  intended  by  the  railroad  company  to  con- 
venience the  traveling  public.  They  in  no 
manner  give  place  to  one  hackman  to  the  ex- 
clusion or  another,  and  they  deprive  no  com- 
mon carrier  of  necessary  approach  to  the  depot 
grounds*  to  carry  on  his  business  of  carrier  of 
freight  and  passengers.  The  rules  touch  and 
affect  all  alike.  The  mere  fact  that  the  ndlroad 
company  fixes  and  determines  the  place  where 
each  particular  hack  shall  stand  is  not  a  dis- 
crimination between  hackmen,  but  is  a  neces- 
sary rule  to  prevent  quarrels  for  place,  so  often 
seen  among  hackmen  around  depots.  There 
can  be  no  aoubt  that  the  railroad  company  has 
the  right  and  authority  to  make  and  enforce  all 
reasonable  rules  to  restrain  hackmen  from 
committing  offenses  against  good  order  on  their 
grounds,  and  to  regiuate  their  conduct  while 
there.  Com.  v.  Poicer,  7  Met.  596;  Markham 
V.  Broum,  8  N.  H.  528. 

It  must  be  held  that  the  rules  adopted  and 
heretofore  set  forth  are  reasonable,  and  that  the 
court  was  in  error  in  holding  otherwise.  Inas- 
much as  it  appears  that  the  defendant  acted 
under  the  direction  of  the  railroad  company, 
and  was  only  attempting  to  enforce  those  rules 
and  regulations,  and  that  he  used  no  more  force 
than  was  necessary  to  eject  the  plaintiff  from 
the  place  he  unlawfully  attempted  to  occupy 
and  hold,  the  court  should  have  directed  the 
jury  to  return  a  verdict  in  favor  of  the  de- 
fendant. 

The  judgment  of  ike  eourt  below  mu$l  be  re- 
versed, with  costs  of  both  courts.  No  new  trial 
will  be  ordered. 

The  other  Justices  concurred. 

Rehearing  denied. 
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INDIANA  SUPREME  COURT. 


CITY-  OP  WABASH,  Appt., 

V. 

EU  CARVER,  Admr.,  etc.,  of  Joseph  Carver, 
Deceased. 


(. 


.Ind.. 


-) 


1.  Attemptiiiflr  to  cross  a  bridge  on  a 
pnblic  highwtLy  which  is  In  constant  use^wlth 
a  traction  steam  engine,  water  tank,  and  thresh- 
ing machine,  is  not  per  se  negligeoce  as  matter  of 
law. 

2.  A  general  avennent  that  decedent 
"was  without  flkiilt  io  an  action  brought  to 
recover  damages  for  the  death  of  one  killed  by 
the  fall  of  a  highway  bridge  is  not  overcome  by 
specific  averments  that  he  was  attempting  to 
cross  the  bridge  with  a  traction  steam  engine 
water  tank,  and  threslilng  machine,  so  as  to  ren- 
der the  complaint  bad. 

8.  A  statute  imposing  upon  the  county 
commisslonerSi  the  du^  to\  build  all 
highway  bridges  of  a  certain'class  does 
not  relieve  the  town  in  which  one  of  them  is 
located  from  damages  for  injuries  resulting  from 
the  bridge  being  out  of  repair,  where  another 
statute  gives  cities  and  towns  exclusive  control 
over  the  bridges  within  their  respective  limits. 


4.  A  verdict  for  $  1,000  damages  ibr  the 
negligent  killing  of  a  widower  seven- 
ty-three years  old,  who  was  strong  and  vig- 
orous for  hlslage  and  actively  engaged  in  busi- 
ness, will  not  be  set  aside  as  excessive  although' 
his  children  are  all  of  mature  years  and  not  de- 
pendent upon  him  for  support. 

(November  17,  IWI.)*  ^  — 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Wabash  County  in 
favor  of  plaintiff  in  an  action  brought  to  recov- 
er damages  for  personal  injuries  resulting  in 
death  and  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Menra,  Alvah  Taylor  and  Harry  Pet- 
tit  for  appellant. 

Me9srs,  Cowgill,  Shively  &  Cowgill  for 
appellee. 

■^An  opinion  was  handed  down  in  this  case  onlNo- 
vember  26,  18Q0,  reversing  the  judgment  of  the 
court  below.  A  rehearing  was  subsequently  grant- 
ed and  the  decision  evidenced  by  the  opinion  given 
herewith  was  reached.    [Hep.] 


NOTS.— 2fe0li0enc6  in  eongtr%t4stiim  and  care  of  high- 
ivay  liTidoee. 

The  fact  that  a  bridge  leads  up  to  and  Joins  a  street 
at  the  corporate  line  of  a  town  does  not  make  it  a 
town  bridge  in  such  a  sense  as  to  relieve  the  coun- 
ty from  the  general  duty  of  using  reasdtaable  care 
to  keep  it  in  a  reasonably  safe  condition  for  pas- 
sage. Owen  Ck>unty  v.  Washington  Twp.  121  Ind. 
879. 

It  is  gross  negligence  on  the  part  of  a  city  to  al- 
low a  hole  to  remain  in  a  bridge  on  one  of  the  prln- 
dpal  strtsets  for  a  period  of  from  five  to  twenty 
days.    Griffin  v.  Johnson,  84  G^  279. 

Whether  neglect  to  keep  the  flooring  of  a  bridge 
spiked  is  negligence  warranting  recovery  for  dam- 
ages depends  upon  whether  bridges  with  unsplked 
floors  are  usually  safe.  Zhnmerman  v.  Conemaug h 
(Pa. )  2  Cent.  Kep.  861. 

lAabUUy  for  neffiect  to  keep  in  safe  condition. 

Counties  are  liable  for  negligence  in  constructing 
bridges,  where  it  results  in  injury.  Knox  County 
V.  Montgomery,  6  West.  Bep.  917, 109  Ind.  09;  Cooper 
V.  Mills  County,  09  Iowa,  860. 

Where  the  intention  of  the  Legislature  was  to 
impose  the  duty  of  keeping  a  bridge  in  repaid 
Jointly  upon  the  county  and  a  town,  both  are  liable 
for  damages  occasioned  by  a  want  of  repairs :  and 
the  fact  that  the  town  officers  have  always  made 
the  necessary  repairs,  receiving  one  half  of  the  ex- 
penses thereof  from  the  county,  does  not  relieve 
the  county  from  its  liability.  Lyman  v.  Hampshire 
County,  1  New  Eng.  Rep.  SS7, 140  Mass.  811. 

An  action  does  not  lie  against  a  county  for  dam- 
ages caused  by  negiect  to  repair  a  bridge,  it  not  ap- 
pearing that  it  was  a  toll  bridge,  or  such  a  one  as 
was  built  by  a  contractor,  and  that  there  was  a  fail- 
ure to  take  the  proper  bond  of  indenmity  required 
by  such  sections  as  were  applicable  to  the  subject. 
Jackson,  C7i*  J*.,  and  Hall,  J*.,  dissent.  Qwlnnett 
County  V.  Dunn,  74  Qa.  868. 

A  county  is  not  liable  for  injury  resulting  from  a 
horse  becoming  frightened  at  a  plank  standing  up- 
right in  a  bridge  out  of  repair,  with  actual  notice 
to  the  county,  the  horse  not  having  entered  the 
bridge,  and  the  county  not  being  obliged  to  main- 
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tain  the  highway  in  repair.  Fulton  County  v.  BJck- 
etts,  4  West  Rep.  488, 106  Ind.  SOL 

A  township  is  liable  for  patent  defects  in  abridge 
which  the  supervisors  neglected  to  repair;  it  is  not 
liable  for  latent  defects,  unlera  the  supervisors  had 
knowledge  of  defect  and  time  to  repair.  Zimmer- 
man V.  Conemaugh  (Pa.)  2  Cent.  Rep.  861. 

OCties,  towns  and  viUaaes. 

A  city  which  constructed  a  bridge  Is  liable  for  an 
injury  resulting  from  the  defective  condition  of 
one  side  of  the  bridge,  although  the  other  side  is 
safe  for  traveL    Walker  v.  Kansas  City,  99  Mo.  647. 

A  public  bridge  within  the  limits,  and  located 
upon,  a  public  highway  of  a  city,  constitutes  a  part 
of  such  highway  so  as  to  render  the  city,  which  has 
taken  charge  of  the  latter,  liable  to  a  person  suffer- 
ing injury  or  loss,  without  fault  or  negligence,  in 
consequence  of  the  neglect  of  the  city  to  keep  the 
bridge  in  repair.    Gloshen  v.  Myers,  119  Ind.  196. 

Finding  that  the  dty  has  taken  charge  of  and 
grraded  the  highway  is  sufficient  to  sustain  the  con- 
clusion that  the  city  is  liable  for  defects  in  the 
bridge,   ibid. 

To  render  a  town  liable  for  a  defect  in  or  the  in- 
sufficiency of  abridge,  it  is  sufficient  that  the  of- 
ficers were  in  fault  or  guilty  of  a  neglect  of  duty 
in  not  repairing  the  bridge,  which  was  unsafe,  and 
that  the  defect  or  insufficiency  or  want  of  repair 
was  the  cause  of  the  accident  or  injury.  Koenig  v. 
Arcadia,  75  Wis.  02. 

No  formal  acceptance  by  a  village  is  required  to 
hold  it  liable  for  the  safety  of  a  bridge  within  its 
limits.  Marseilles  v.  Howland,  14  West.  Rep.  564, 
124  HI.  647. 

Notice  of  defect  to  ftx'VkOAHJt/y. 

With  reference  to  defects  in  a  bridge,  a  oonnty 
should  be  held  to  know  what,  by  the  exercise  of 
reasonable  care,  it  might  have  known.  Howard 
County  V.  Legg,  9  West  Rep.  212,  UO  Ind.  479. 

Counties,  through  their  proper  officers,  are 
chargeable  with  knowledge  of  the  tendency  of  tim- 
ber to  decay.   IMd, 

Where  to  all  appearances  a  stringer  of  a  bridge, 
which  broke,  causing  injury  to  plaintiff^  hoEses, 
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Nov., 


McBride*  /.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  by  the  appellee,  as  adminis- 
trator of  Joseph  Carver,  deceased,  to  recover 
damages  for  his  death,  which  was  caused,  it  is 
alleged,  by  the  actionable  negligence  of  the 
appellant.  The  complaint  charges  that  a  cer- 
tain bridge  within  the  corporate  limits  of  the 
Citv,  "over  what  is  known  as  the  'Wabash  & 
Erfe  Canal,'  where  Miami  Street  in  said  City 
crosses  said  canal,  the  said  street  being  a  public 
highway  and  street  of  said  City,  and  said 
bridge,  forming  a  part  of  said  street  and  high- 
way, and  being  in  almost  constant  and  inces- 
sant use  by  the  traveling  public  of  said  City 
and  surrounding  country  in  crossing  said  canal 
where  the  same  nas  been  efected,  was  suffered 
by  said  City  to  bcKiome  and  remain  greatly  out 
of  repair,  and  in  a  state  of  decay  and  insuffi- 
ciency for  the  purposes  and  uses  for  which  it 
was  erected,  and  dangerous  for  all  who  should 
pass  over  the  same,  tne  stringers,  beams,  and 
timbers  under  and  supporting  the  floor  of  said 
bridge  becoming  entirely  rotten,  of  which  rot- 
ten and  unsafe  condition  the  officers  of  said 
City  were  informed  and  well  knew,  and  by 
reason  thereof  unfit  and  unsafe  to  be  trav- 
eled over;  the  same  being  allowed  and  suf- 


fered to  get  into  such  unsafe,  dangerous  and 
rotten  condition  by  said  City  and  its  officers 
by  the  defendant's  carelessness,  negligence, 
and  the  utter  disregard  of  the  safety  of  those 
who  h^d  a  right  to  pass  over  the  same.  .  .  . 
That  on  said  8th  day  of  August,  1887,  the  said 
Joseph  Carver,  now  deceased,  the  personal 
representative  of  whom  is  this  plaintiff,  being 
then  in  food  health,  and  without  any  knowl 
edge  of  the  unsafe  and  dangerous  condition  of 
said  bridge,  or  that  the  timbers  supporting  the 
floor  thereof  were  rotten,  and  without  any 
fault,  want  of  care,  or  negligence  on  bis  part 
whatever,  and  believing  it  was  entirely  safe  to 
so  do,  and  as  he  had  a^  right  to  do,  attempted 
to  pass  over  said  bridge  from  the  north  side  of 
said  canal  to  the  south  side  thereof,  along  said 
street,  with  what  is  known  as  a  'traction  steam- 
engine'  and  water>tank  and  threshing-machine 
attached  thereto.  And  plaintiff  avers  that 
when  said  engine  passed  onto  said  bridge,  the 
same  being  at  the  time  conducted,  guidS,  and 
managed  in  a  prudent  and  careful  manner,  the 
said  deceased  then  sitting  on  a  seat  provided 
and  used  for  the  purpose,  and  engaged  in  guid- 
ing and  steering  said  engine,  the  timbers  be- 
neath the  floor  of  said  bridge  and  supporting 
the  same,  because  of  their  neglected,  decayed. 


was  sound  upon  the  surface,  in  the  absence  of  act- 
ual knowledgre  or  notice  to  tbe  township,  the  ques- 
tion In  determlningr  the  t^wnshlp^s  liability  is 
whether  due  diliKence  was  used  in  discovering  the 
defect,  and  as  to  whether  the  authorities  neglected 
to  do  that  which  common  prudence  and  caution  re- 
quired in  order  to  ascertain  the  condition  of  the 
timber.    McKeller  v.  Monitor  Twp.  78  Mich.  486. 

That,  a  short  time  before  an  accident  occasioned 
by  a  defective  bridsre,  the  town  authorities  caused 
certain  repairs  to  be  made  in  the  bridge,  is  evidence 
of  sufflcieot  notice  to  require  them  to  make  a 
thorough  inspection  of  the  structure.  Spauiding 
V.  Sherman.  76  Wis.  77. 

Liability  for  injuries  from  fall  of  brldoe. 

An  Instruction  in  an  action  against  a  county  for 
injuries  sustained  by  reason  of  the  falling  of  an 
unsound  bridge,  that  the  measure  of  damages  is 
the  value  of  the  horses  killed,  and  a  sum  equal  to 
the  amount  of  damage  which  the  evidence  shows 
to  have  immediately  resulted  to  plalntlff*s  other 
property  from  the  accident,  and  any  expenses  nec- 
essarily incurred  by  him  as  the  natural  and  imme- 
diate result  of  the  accident,  correctly  states  the 
measure  of  damages.  Ford  v.  Umatilla  County,  16 
Or.  818. 

A  town  is  not  liable  if  a  bridge  falls  because  of 
an  extraordinary  rain  storm,  when  in  condition  to 
resist  an  ordinary  storm.  Jordan  v.  Hannibal,  8 
West.  Rep.  786, 87  Mo.  678. 

To  render  a  municipality  liable  for  a  defect  In  a 
bridge  it  must  have  had  notice  or  the  defect  must 
have  existed  so  long  that  the  municipality,  by  or- 
dinary care,  would  have  discovered  the  defect  in 
time  to  repair  it.   Ibid, 

A  town  IS  liable  for  negligent  construction  of  a 
bridge,  as  well  as  for  failure  to  keep  it  in  repair, 
ibid. 

That  a  person  drove  upon  a  bridge  at  a  trot, with- 
out stopping  and  examining  it,  is  not  evidence  of 
contributory  negligence.    Ibid, 

Not  required  to  provide  aoairut  extraordinary  uses. 

A  township  is  not  liable  for  accidents,  where  a 
bridge  was  buUt  and  maintained  so  as  to  protect 
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against  Injuries  likely  to  occur  by  ordinary  use* 
It  is  not  required  to  provide  against  extraordinary 
uses,  as  where  plaintiff  carried  an  unusually  heavy 
load.  McCormick  V.Washington  Twp.  2  Oent.  Rep. 
684,  112  Pa.  186;  Gregory  v.  Adams,  14  Gray,  242; 
Clapp  V.  Ellington,  20  N.  Y.  8.  R.  418. 

Whether  a  traction  engine  used  for  a  threshing 
machine  with  tank  attached  is  of  such  unusual  and 
extraordinary  weight  that  no  recovery  can  be  had 
for  injury  thereto  by  breaking  through  a  bridge  is 
a  question  for  the  Jury.  Clapp  v.  Ellington,  ]U  N. 
Y.  S.  R.  418;  McCormick  v.  Washington,  2  Cent. 
Rep.  684,  112  Pa.  186. 

But  by  N.  Y.  Laws  1887,  chap.  636,  a.  town  li  not 
liable  for  injury  in  such  cases  to  a  traction  engine 
weighing  four  tons  or  over. 

A  town  is  liable  for  an  injury  to  an  elephant  by 
the  breaking  of  a  bridge  while  he  was  crossing  it  if 
the  jury  find  that  it  was  proper  to  take  him  across 
ft  under  the  circumstances.  Gregory  v.  Adams, 
supra. 

A  county  is  not  liable,  under  Ala.  Code  1886, 1 1466, 
for  injuries  sustained  by  a  horse  which  haa  escaped 
from  pasture,  by  falling  through  a  defective  bridge, 
as  the  statute  requires  tbe  bridge  to  be  '*  safe  for 
the  passage  of  travelers  and  other  persona.  Lee 
County  V.  Yarbrough,  86  Ala.  680. 

The  owners  of  the  bridge  are  not  liable  for  Inju- 
ries from  breaking  through  it,  where  the  load  ex- 
ceeds the  limit  established  by  statute.  Dexter  v. 
Canton  Tollbridge  Co.  6  New  Eng.  Rep.  704,  79  Me. 
668. 

Under  a  statute  limiting  the  weight  which  a  team 
may  haul  across  a  toU-bridge,  the  weight  of  the 
driver  is  included.    Ibid, 

The  fact  that  a  public  bridge  gives  way  and  a 
traveler  is  injured  is  not  of  itself  suiBoient  to 
charge  the  county,  but  it  must  appear  that  the  au- 
thorities were  guilty  of  actionable  negligence. 
Wabash  County  v.  Pearson,  120  Ind.  496. 

On  a  trial  for  a  claim  for  an  allowance  against  a 
county  for  injuries  sustained  by  failing  through  a 
defective  bridge,  there  can  be  no  inquiry  aa  to  tbe 
validity  of  the  proceedings  by  which  the  board  of 
commissioners  assumed  to  establish  the  highway. 
Knox  County  v.  Montgomery,  6  West.  Rep.  917, 100 
Ind.  60. 


1891. 


City  op  Wabash  v.  Cabvbr. 


853 


and  rotten  condition,  broke  and  pave  way,  and 
precipitated  said  en^ne  into  said  canal,  catch- 
ing and  crushing  said  Joseph  Carver  between 
said  engine  and  the  water-tank  attached  thereto, 
causing  and  producing  his  instant  death,"  etc. 
The  complaint  is  in  two  paragraphs,  which 
are  substantially  alike,  exceot  that  one  para- 
graph charges  actual  knowleage  by  the  officers 
of  the  City  of  the  defective  condition  of  the 
bridge,  and  the  other  avers  facts  sufficient  to 
charge  them  with  notice,  but  does  not  cbarse 
actual  notice.  The  circuit  court  overruled  de- 
murrers to  each  paragraph.  In  this  the  appel- 
lant insists  the  court  erred. 

The  specific  defect  which  the  appellant  con- 
tends makes  the  complaint  bad  is  that,  notwith- 
standing the  averments  that  the  decedent  was 
without  fault,  the  specific  averments  are  suffi- 
cient to  overcome  this,  and  show  that  he  was 
guilty  of  contributory  negligence.  A  reference 
to  the  complaint  above  quoted  will  show  that 
the  averments  of  freedom  from  fault  on  the 
part  of  the  decedent  are  much  more  full  than 
are  usual,  and  more  full  than  required  by  the 
precedents  in  this  State. 

In  the  case  of  Ohio  d  M,  R.  Co.  v.  Walker, 
118  Ind.  196-198,  12  West.  Rep.  781,  the  court 
said:  "It  has  long  been  the  rule  in  this  State 
that  the  general  averment  that  the  plaintiff  was 
without  fault  is  sufficient,  unless  the  facts 
specially  pleaded  clearly  show  that  he  was 
guilty  of  contributory  negligence."  The  writer 
of  the  opinion  cites  many  authorities  abundant- 
ly sustaining  the  rule  thus  stated,  and,  in  ad- 
dition, very  clearly  vindicates  its  soundness  on 
principle.  The  specific  averments  which  it  is 
insisted  control  the  general  averments  negativ- 
ing contributory  negligence  are  those  showing 
that  the  decedent  attempted  to  cross  the  bridge 
with  a  traction  steam-engine,  with  water- tank 
and  threshing-machine  attached.  To  sustain 
the  appellee  in  this  contention  we  would  be 
obliged  to  hold  that  to  attempt  to  cross  a  bridge 
on  a  public  highway,  which  is  in  constant  use, 
with  a  traction  steam-engine,  water-tank,  and 
threshing-machine,  is  in  itself  negligence  per  m. 
This  we  cannot  do.  In  the  case  of  Wabtis/i, 
St,  L.  cfc  P.  B.  Co.  V.  Farver,  111  Ind.  195.  9 
West.  Rep.  621,  it  is  stated  as  a  fact  of  which 
the  court  takes  judicial  notice  that  such  engines 
have  become  familiar  in  every  agricultural 
community;  that  they  are  customarilv  moved 
from  place  to  place  over  the  public  highways; 
and  that  such  use  of  the  highways  has  become 
so  common  that  it  must  be  supposed  that 
horses  of  ordinary  gentleness  have  become  so 
familiar  with  them  as  to  be  safe  under  ordinary 

fuidance.  Whether  this  assumption  of  judicial 
nowledge  is  fully  Justified  or  not  need  not  be 
here  considered.  But  it  certainlv  cannot  be 
true  that  an  averment  showing  that  the  dece- 
dent was  using  the  bridge  in  a  manner  that 
had  become  usual  and  common  necessarily  car- 
ries with  it  an  inference  of  contributory  neg- 
ligence so  strong  that  it  overcomes  aJl  of  the 
usual  averments  that  he  was  free  from  fault 
No  other  objection  is  made  to  the  complaint, 
and  we  think  it  is  clearly  good .  The  appellant 
filed  an  answer  in  three  paragraphs,  the  third 
paragraph  of  which  avers  that  the  bridge  was 
one  the  construction  of  which  cost  over  (500. 
To  this  paragraph  the  court  sustained  a  de- 
murrer. This  answer  proceeds  on  the  theory 
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that  because  the  Statute  (£lliott,  Supp.  §  1521; 
Acts  1885,  p.  74)  makes  it  the  duty  of  boards 
of  county  commissioners  to  build  all  bridges 
within  the  corporate  limits  of  any  city  or  town 
within  the  State  the  estimated  cost  of  which 
exceeds  $500,  this  inferentially  relieves  cities 
and  towns  of  the  duty  of  keeping  such  bridge 
in  repair.  The  answer  is  plainly  bad.  Cities 
and  towns  are  by  statute  (§§  8161,  8867,  Rev. 
Stat.  1881)  given  exclusive  power  and  control 
over  the  streets,  alleys,  highways,  and  bridges 
within  their  respective  limits.  It  was  said  by 
this  court  in  the  case  of  Goshen  v.  Mpers,  119 
Ind.  196,  that  "it  was  evidently  the  intention 
of  the  Legislature,  by  the  passage  of  this  Stat- 
ute, to  have  all  public  bridges  within  the  limits 
of  the  cities'in  the  State  of  which  they  may 
take  control,  under  the  absolute  management 
of  the  common  council  of  such  cities,  and  to 
charge  them  with  the  duty  of  keeping  such 
bridges  in  repair."  The  Act  of  March  7, 1885, 
which  includes  section  1521,  Elliott,  Supp., 
above  referred  to,  while  it  imposes  the  duty  of 
construction  upon  the  board  of  county  com- 
missioners in  certain  cases,  does  not  purport  to 
in  any  other  manner  interfere  with  the  absolute 
control  of  the  city  over  the  bridges;  nor  does 
it  relieve  cities  from  the  duty  of  keeping  them 
in  repair.  In  our  opinion,  that  duty  still  rests 
upon  them. 

Complaint  is  also  made  that  the  damages 
assessed  are  excessive,  and  that  the  court  erred 
in  instructing  the  jury  as  to  the  measure  of 
damages.  There  is  some  confusion  in  the  rec- 
ord over  the  instructions  given  and  refused, 
and  after  the  appellant's  original  biief  was  filed, 
a  writ  of  certiorari  was  awarded  for  the  cor- 
rection of  the  record.  The  corrections  and 
changes  in  the  record  made  by  the  return  to 
this  writ  removed  much  that  previously  ap- 
peared objectionable.  We  deem  it  unnecessary 
to  incumber  the  record  by  bringing  into  this 
opinion  the  instructions  given  and  refused.  A 
careful  examination  of  all  of  them  leads  us  to 
the  opinion  that  the  jury  were  sufficiently  and 
correctly  instructed  as  to  the  measure  of  dam- 
ages, and  that  the  appellant  was  not  harmed 
by  the  refusal  of  the  court  to  give  any  instruc- 
tions asked  by  it.  Indeed,  as  we  understand 
appellant's  counsel,  the  objection  now  is  not 
so  much  that  the  court  erred  in  giving  and 
refusing  Instructions  as  that  the  jury  erred  in 
assessing  damages.  '  The  decedent  was  about 
seventy-three  years  old,  a  widower,  and  his 
children  were  all  of  mature  years,  and  none  of 
them  dependent  upon  him.  The  jury  awarded 
$1,000  damages.  This,  the  appellant  insists, 
was  so  excessive  that  the  verdict  should  be  set 
aside.  The  evidence  showed  that  the  decedent, 
notwithstanding  his  years,  was  strong  and  vig- 
orous for  his  age,  and  actively  engaged  in 
business.  In  cases  of  this  character,  as  said 
by  Judge  Davis  in  the  case  of  Barron  v.  lUi- 
nois  Cent  B.  Co.,1  Biss.  458,  "there  is  no  fixed 
measure  of  damages,  and  no  artificial  rule  by 
which  the  damages  in  a  given  case  can  be  com- 
puted." The  jury  are  necessarily  given  a 
somewhat  wide  range  of  discretion.  We  can- 
not say  that  that  discretion  has  been  abused  in 
this  case,  and  that  the  damages  awarded  were 
excessive. 

Judgment  affirmed. 
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1.  The  delbiuie  of  ineorpor»tlon  need 
not  be  pleaded  in  an  action  against  defend- 
ants as  Individuals.  ' 

8*  The  election  of  nonresident  directors 
without  the  pa—sge  of  a  by-law  pei>> 
mitting  it  will  not,  ipso  fatlo^  diasolye  a  corpor- 
ation of  a  State  whose  statutes  provide  that  every 
director  of  its  corporations  must  be  a  resident  of 
the  State  unless  the  corporation  has  otherwise 
provided  in  its  by-laws. 

8.  Whether  or  not  the  delbnee  of  incor. 
poration  in  a  forei^^n  State,  made  by 
persons  soed  as  individnals»  is  invalid* 
because  the  foreign  charter  was  obtained  by  eva- 
sion of  the  laws  either  of  the  State  of  their  resi- 
denoe  or  of  that  of  their  incorporation  cannot  be 
submitted  to  the  Jury  as  a  question  of  fact; 
whether  the  incorporation  is  valid  or  not  is  a  ques- 
tion of  law. 

4.  A  foreign  corporation  will  notlbe  held 
▼old  as  an  evasion  of  the  laws  of  the 
State  in  which  all  the  corporators  reside,  and 
in  which  is  the  principal  place  of  business  of  the 
company  where  there  was  no  fraud  or  evasion  of 

'  the  law  of  the  State  of  incorporation  and  the  oer- 
tiflcate  of  incorporation  was  granted  by  the  sec- 
retary of  state  with  knowledge  of  the.f  acts. 

(October  8,  1881.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  General  Term  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  New 
York  in  favor  of  defendants  after  considering 
exceptions,  directed  to  be  heard  by  it  in  the 
first  instance,  to  the  dismissal  by  the  trial 
term  of  the  complaint  in  an  a<itioD  brought  to 
recover  damages  for  person^  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Seaman  Miller,  for  appellant: 

The  alleged  West  Virginia  Corporation  is 
fraudulent  and  void,  and  cannot  be  recogniz^ 
by  the  courts  of  this  State  as  a  legally  consti- 
tuted corporation. 

The  corporation,  being  the  mere  creature  of 
local  law,  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created. 
The  recognition  of  its  existence,  even  by  other 
States,  and  the  enforcement  of  its  contracts 
made  therein,  depend  purely  upon  the  comity 
of  those  Slates. 

Bank  of  Augusta  v.  Earle,  88  TJ.  8.  18  Pet. 
558,  10  L.  ed.  298;  Wright  v.  Bundp,  11  Ind. 
898;  Merrick  v.  Van  Santvoard,  84  N.  Y.  208; 
Empire  Mills  v.  AlsUm  Orocery  Go.  (Tex.  App.) 
12  L.  R.  A.  866. 

Four  individuals  of  New  Jersey  and  one 

NOTB.— On  the  subject  of  comity  In  respect  to 
foreign  corporations,  see,  in  tbe  addition  to  the 
cases  discussed  in  the  opinion,  the  note  to  Bmplre 
Mills  V.  Alston  Grocery  Co.  (Tex.  App.)  lie  L.  R.  A. 
866. 
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New  Yorker  once  tried  to  outwit  and  commit 
a  fraud  upon  the  laws  of  New  York  and  New 
Jersey  in  precisely  the  same  way  that  the  five 
persons  who  are  the  defendants  in  the  case  at 
bar  sought  to  evade  the  laws  of  New  York  and 
West  Virginia.  It  was  decided  that  tbe  cor- 
poration could  not  be  recognized  by  any  court 
in  New  Jersev  as  a  legally  constituted  corpora- 
tion, nor  be  dealt  with  as  such. 

Hill  V.  Beach,  12  N.  J.  Eq.  85. 

The  court  erred  in  dismissing  the  complaint 
and  in  not  allowing  the  jury  to  pass  upon  tbe 
facts. 

Bidenour  v.  Mayo,  40  Ohio  St.  18;  Bmpire 
MilU  V.  AUUm  Oroeery  Co.  (Tex.  App.)  12  L. 
R.  A.  866. 

Mewrs.  W.  Bonrke  Coekraa  and  Wales 
F.  Severance  for  respondents. 

Peekham,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  alleged  in  her  complaint  that 
the  defendants  were  a  loint-stock  company 
doing  business  in  New  York  City  under  the 
name  and  style  of  "America's  Winter  Carnival 
Company."  It  was  further  alleged  that  they 
were  the  owners  of  the  toboggan  slides  used  at 
Fleetwood  Park,  in  the  City  of  New  York,  and 
that  such  slides  were  under  their  management 
and  control.  The  plaintiff  also  allegMl  that 
she  had,  while  riding  on  one  of  tbe  t<nx>ggans 
upon  one  of  the  slides  in  the  possession  and 
management  of  defendants,  been  accidentally 
and  seriously  injured  through  the  carelessness 
of  defendants  or  their  emplovSs,  and  she 
demanded  Judgment  for  $25,000  damages. 
The  defendants,  by  answer,  denied  that  they 
were  a  Joint-stock  company,  and  also  denieii 
tbe  allegations  that  they  were  the  owners  of 
the  toboggan  slides  mentioned,  or  that  thev 
were  under  their  control;  and  they  denied  all 
allegations  of  negligence,  either  on  their  own 
part  or  on  that  of  any  of  their  employ^  Up- 
on the  trial  the  plaintiff  gave  no  evidence  as  to 
the  defendants  being  a  Joint-stock  associatioD, 
but  endeavored  to  prove  a  Joint  or  partnership 
liability  of  defendants,  based  upon  the  allega- 
tion that  the  grounds  where  the  accident  occur- 
red were  owned  by  the  New  York  Driving 
Club,  and  that  in  the  fall  of  1887  the  grounds 
were  leased  by  it  to  the  defendants  for  the  pur 
pose  of  putting  up  these  toboggan  slides.  The 
evidence  tending  to  show  even  a  prima  fade 
liability  on  the  part  of  the  defendants  is  of  tbe 
most  meager  character.  We  will  assume, 
however,  that  the  plaintiff  proved  enough  to 
call  upon  the  defendants  for  an  answer  to  her 
cause  of  action.  This  answer  was,  in  brief. 
that  the  defendants  were  nothing  but  individual 
members  of  and  stockholders  in  an  incorporated 
company  Which  had  hired  the  grounds,  owned 
the  toboggans,  and  operated  the  slides;  and 
that  whatever  liability  there  was,  if  any,  in 
favor  of  the  plaintiff,  was  borne  by  the  incor- 
porated company,  and  not  by  the  individual 
stockholders  therein.  To  prove  this  defense 
the  counsel  for  defendants  offered  in  evidence 
a  certificate  of  incorporation  of  the  Americans 
Winter  Carnival  Company,  as  oiganized  under 
the  laws  of  West  Virginia,  and  at  the  same 
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time  he  offered  the  Code  of  West  Virginia  in 
evidence.  The  certificate  and  the  Code  were 
objected  to  by  the  plaintiff's  counsel  on  the 
ground  that  there  was  no  allegation  in  the  ans- 
wer of  the  existence  of  a  corporation  or  the 
incorporation  of  the  America's  Winter  Cam!- 
Tal  Ck>mpany,  and  that  it  was  necessary  to 
plead  such  fact  before  defendants  could  avail 
themselves  of  the  defense.  The  certificate  was 
further  objected  to  as  incompetent,  immaterial, 
and  illegal  The  objections  were  overruled, 
find  plaintiff's  counsel  duly  excepted. 

The  first  ground  of  objection,  as  to  the 
necessity  of  pleading  the  defense  founded  on 
the  incorporation,  was  properly  overruled.  It 
was  not  a  defense  necessary  to  be  pleaded.  It 
went  to  the  root  of  the  cause  of  action,  and 
tended  to  show  there  never  had  been  any  lia- 
bility on  the  part  of  defendants.  It  was  not 
an  affirmative  defense  which  in  substance 
admitted  an  original  cause  of  action,  but 
showed  facts  which  operated  as  a  satisfaction 
thereof.  It  was  not  like  a  defense  of  payment, 
or  a  release,  or  an  accord  and  satisfaction.  If 
operative,  it  showed  there  had  never  been  any 
liability;  and  hence  it  was  admissible  under 
-defendant's  denial  of  any  liability  as  set  out  in 
the  complaint.  The  certificate,  when  read  in 
evidence,  showed  that  it  was  signed  by  the 
secretary  of  state  of  West  Virginia,  and  that  it 
was  issued  under  the  great  seal  of  that  State, 
and  in  it  the  secretary  declared  that  the  corpor- 
ators therein  named,  and  thehr  successors  and 
assigns,  were  from  the  12th  day  of  December, 
1887,  until  the  first  day  of  January,  1935,  a 
<!orDoration  by  the  name  and  for  the  purpose 
set  forth  in  the  certificate.  It  was  sub^quent- 
ly  proved,  under  objection  and  exception,  that 
this  company  was  at  the  time  of  the  happening 
of  the  accident  in  possession  of  the  toboggan 
alide  in  question,  and  was  the  owner  thereof. 

As  to  the  second  ground  of  oblection  taken 
by  plaintiff's  counsel  to  the  introduction  of  the 
certificate, — that  it  was  incompetent,  immate- 
rial, and  illegal, — we  may  assume  that  it  raises 
the  question  of  the  validity  of  the  incorporation 
itself,  and  of  its  sufficiency  as  a  defense.  Up- 
on this  issue  a  few  additional  facts  must  be 
stated.  The  Code  of  West  Virginia,  which 
was  received  in  evidence,  shows  tnat  a  corpo- 
ration of  the  kind  herein  spoken  of  could  be 
formed  under  the  general  laws  of  that  State  by 
five  or  more  persons  signing  an  agreement  to 
the  effect  stated  in  the  statute,  and  by  the  pay- 
ment by  each  corporator  of  at  least  ten  per 
cent  of  the  par  value  of  the  stock  subscribed 
for  by  him.  Affidavits  on  the  part  of  at  least 
two  of  the  corporators,  stating  necessary  facts, 
were  also  required  by  the  Statute.  It  is  further 
therein  provided  that  the  agreement,  acknowl- 
edgment, aod  affidavits  are  to  be  delivered  to 
the  secretary  of  state,  and  he  issues  to  the  cor- 
porators his  certificate,  under  the  great  seal  of 
the  State,  declaring,  among  other  things,  that 
•they  and  their  successors  and  assigns  are  a  cor- 
poration from  that  date  until  a  time  therein 
specified.  The  effect  of  the  certificate  is  pro- 
vided for  by  the  Statute,  which  says  that  the 
corporators  and  their  successors  and  assigns 
shall,  from  the  date  of  the  certificate  until  the 
time  designated  therein,  be  a  corporation,  and 
the  certificate  shall  be  received  as  evidence  of 
such  incorporation.  The  Statute  provides  for 
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the  holding  of  meetings  of  the  corporation,  in- 
cluding the  first  general  meeting  for  pur- 
poses of  organization,  out  of  the  State,  and  it 
also  provides  for  keeping  the  principal  office  of 
the  corporation  in  any  State  or  Territory  of  the 
United  States,  and  it  permits  the  corporation  to 
adopt  bv-laws,  and  to  prescribe  the  qualifica- 
tions of  directors,  and,  if  it  be  not  otherwise 
provided,  every  director  must  be  a  stockholder 
and  a  resident  of  the  State  of  West  Virginia. 
The  certificate  in  question  in  this  case  embodies 
an  agreement  among  five  corporators,  by  which 
they  agree  to  become  a  corporation  by  the 
name  of  "America's  Winter  Carnival  Com- 
pany," for  the  purpose  of  leasing  premises  for 
amusements, — among  others,  for  toboggan 
slides;  and  they  agree  that  its  principal  office 
shall  be  in  the  City  of  New  York;  and  in  this 
agreement  they  recite  that  they  have  subscribed 
a  certain  sum  (named  therein)  to  the  capital  of 
the  company,  and  have  paid  ten  per  cent  there- 
of, and  that  the  capital  so  subscribed  was 
divided  into  shares  of  $100  each,  which  were 
held  by  them.  The  names  of  the  corporators 
were  signed  to  the  agreement,  and  their  resi- 
dences were  therein  stated  as  being  in  the  City 
of  New  York.  The  agreement,  properly  signed 
and  acknowledged,  was  presented  to  the  secre- 
tary of  state  of  West  Virginia,  and  a  certificate 
of  incorporation  duly  issued,  as  already  stated. 
From  the  evidence  it  is  clear,  upon  the  question 
of  user,  that  there  was  a  person  who  acted  as 
president  of  this  company  under  a  so-called 
election,  although  it  does  not  appear  how  or 
when  he  was  elected.  That  person  was  a  resi- 
dent of  New  York.  There  was  also  a  person 
who  acted  as  treasurer  of  the  company,  and 
he  also  resided  in  New  York.  The  treasurer 
kept  a  check-book,  and  made  disbursements 
for  the  company  by  check,  and  .received  what 
money  came  to  it,  and  put  it  in  the  bank. 
There  were  no  by-laws.  The  treasurer  once 
had  charge  of  the  stock-book  of  the  company, 
though  at  the  time  when  he  was  sworn  on  the 
trial  he  did  not  know  where  it  was,  and  he 
supposed  the  company  was  not  then  in  exist- 
ence. Admission  to  the  grounds  occupied  and 
possessed  by  this  company  was  charged,  and 
the  money  that  was  paid  for  admission  to  the 
toboggan  slides  went  through  the  treasurer's 
hands.  No  one  could  get  in  without  paying 
toll,  excepting  members  of  the  driving  club. 
The  president  and  vice-president  were  di- 
rectors, as  was  also  the  treasurer  and  one 
other  stockholder.  This  company  was  in  pos- 
session of  the  toboggan  slides  when  the  accident 
occurred,, "and  no  other  concern  or  individuals 
or  anybody  else."  The  defendant  Grant  said 
he  had  stock  in  the  company,  which  he  paid 
for,  and  that  he  refused  to  go  into  the  business 
at  all  unless  under  an  incorporation.  The 
books  of  the  company  were  not  produced, 
and  it  did  not  appear  what,  if  any,  books  had 
been  kept  by  it,  other  than  the  stock  and  check 
books  spoken  of  by  the  treasurer. 

This  is  substantially  all  that  appears  in  regard 
to  user  by  the  corporation;  and  the  counsel  for 
plaintiff,  upon  this  evidence,  moved  to  strike 
out  the  certificate  of  incorporation,  and  all  the 
testimony  relating  thereto,  on  the  ground 
"that  the  directors  of  the  concern  were  resi- 
dents of  New  York,  and  that  under  the  Statute 
of  West  Virginia  it  was  necessary,  in  order 
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that  the  corporation  be  duly  incorporated,  that 
the  directors  of  the  concern  should  be  residents 
of  West  Virginia,  unless  a  special  resolution 
were  passed  by  the  corporation  permitting  per- 
sons of  any  other  State  to  be  such  directors." 
The  motion  was  denied;  and  thereupon,  on 
motion  of  counsel  for  defendants,  the  com- 
plaint was  dismissed  because  no  cause  of  action 
was  proved  against  the  defendants  personally. 
There  was  sufficient  evidence  of  user  to  make 
it  clear  that  the  company  had  accepted  its  char- 
ter, with  all  its  privileges  and  liabilities,  what- 
ever they  might  be.  This  question  of  user,  al- 
though not  specifically  taken  in  the  above 
objections,  has  been  urged  upon  us  here  by  the 
counsel  for  the  appellant,  and  we  think  it  well 
enough  to  say  what  we  have  upon  the  subject. 
As  to  the  other  points  which  have  been  actual- 
ly raised  by  the  motion  to  strike  out  the  certifi- 
cate, we  think  a  proper  disposition  was  made 
of  them  by  the  court  below. 

By  the  Statute  of  West  Virginia  the  incor- 
poration precedes  the  election  of  directors. 
After  the  incorporation,  and  subsequent  to  the 
issuing  of  the  certificate  thereof  by  the  secretary 
of  state,  the  corporators  named  therein,  or  a 
majority  of  them,  are  directed  by  statute  to 
appoint  a  time  and  place  for  holding  a  general 
meeting  of  the  stockholders  to  elect  directors, 
make  by-laws,  and  transact  other  business.  A 
failure  to  adopt  a  by-law  at  the  first  meeting, 
permitting  the  election  of  nonresident  direc- 
tors, and  the  election  of  nonresident  directors 
at  such  meeting  or  at  a  subsequent  one,  in  the 
absence  of  a  by-law  permitting  it,  would  not 
ipwfcLcto  dissolve  the  corporation,  or  take  away 
its  corporate  rights  or  franchises.  The  com- 
pany would  still  remain  a  legal  entity,  notwith- 
standing its  failure  to  adopt  the  proper  by-law. 
or,  in  its  absence,  to  elect  resident  directors. 
The  counsel  for  plaintiff  was  therefore  in  er- 
ror in  his  statement  as  to  the  law  of  West  Vir- 
ginia. 
p  We  come,  then,  to  the  question  whether, 
upon  the  facts  already  set  out.  this  corporation 
was  so  far  valid  as  to  be  entitled  to  recognition 
as  such  in  the  courts  of  oiur  State.  The  plain- 
tiff says  it  clearly  appears  that  the  corporators 
thereof  were  dtizens  of  New  York,  and  the 
corporation  was  formed  by  them  in  the  State 
of  West  Virginia  for  the  sole  purpose  of  doing 
business  out  of  that  State  and  in  the  State  of 
New  York,  in  which  latter  State  its  principal 
office  was  also  to  be  located.  These  facts,  he 
says,  conclusively  prove  the  invalidity  of  the 
West  Virginia  corporation,  so  far  at  least  as 
this  State  and  its  citizens  are  concerned.  If 
mistaken  in  that  view,  he  still  urges  that  such 
facts  render  it  a  question  for  the  determination 
of  the  iury  whether  the  incorporation  was  at- 
tempted to  be  made  in  good  faith,  or  as  a  mere 
evasion  and  in  fraud  of  the  laws  of  West  Vir- 
ginia or  of  New  York.  He  claims,  if  the  jury 
should  find  the  purpose  was  one  of  evasion, 
that  in  such  case  the  incorporation  would  fur- 
nish no  defense,  and  the  defendants  would  be 
I  liable  as  individuals.  We  are  quite  clear  the 
I  case  should  not  be  submitted  to  a  jury  to  pasf 
upon  the  question  of  evasion  as  matter  of  ract. 
If  it  were,  we  might  find  different  juries  com- 
ing to  different  conclusions  upon  the  same 
facts,  and  we  should  have  a  corporation  or  no 
corporation  according  to  the  view  a  jury  might 
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take  of  such  facts.  One  plaintiff  mi^  pirove 
the  evasion  to  the  satisfaction  of  one  juiy.  and 
another  plaintiff  fafl  on  precisely  the*  aame 
facts;  and  thus  we  should  have  a  oorpontioa 
as  to  A.,  and  no  corporation  as  to  B.,  and  the 
same  question  constantly  arising  as  often  as  the 
corporation  or  its  members  were  sued.  Thid 
would  be  intolerable.  It  must  be  a  corpora- 
tion as  to  all  persons  with  wh»m  it  has  busi- 
ness dealings,  or  as  to  none.  In  other  words,, 
it  must  be  a  question  of  law,  instead  of  fact 
The  courts  of  any  country  recognize  fofreign 
corporations  through  what  is  termed  "natio^l 
or  state  comity"  (Merrick  v.  Van  Santword,  34 
N.  Y.  208;  Bank  of  Augvsta  v.  EarU,  88  C. 
S.  18  Pet.  519,  10  L.  ed.  274;  O/triHian  Unum 
V.  Tovnt,  101  U.  8.  852.  25  L.  ed.  888);  bat 
whether  such  recognition  shall  be  given 
must  be  decided  by  the  courts  of  the  coun- 
try where  the  corporation  seeks  to  do  has- 
ness.  In  our  State,  as  in  others,  it  is  a 
question  of  domestic  policy,  and  what  that 


policy  is  must  be  determined  by  an 
tion  of  our  own  legislation.  If  we  find  any 
direct  enactment  upon  the  subject,  it  is  ooV 
duty  to  obey  it;  and  in  its  absence  we  must  de- 
termine the  question  with  reference  to  our  geo- 
eral  legislation,  and  to  the  circumstances  whicli 
surround  us  as  a  great  and  growing  commer- 
cial community,  having  need  of  and  employ- 
ing large  amounts  of  combined  capital,  and  for 
whose  prosperity  and  growth  it  is  of  the  utmost 
importance  that  such  capital  should  have  the 
greatest  facilities  extended  it  for  useful  em- 
ployment, with  reasonable  and  proper  personal 
exemptions  from  liability.  We  can  find  no 
reason  for  a  domestic  policy  that  shoald  ex- 
clude from  recognition  by  our  courts  forHfp 
corporations  generally.  It  may  be  safely  said 
there  can  be  no  such  domestic  policy  at  the 
present  day  in  a  civilized  State.  The  qo^tioa 
then  arises.  Shall  we  go  behind  the  c^dficaie 
of  incorporation  or  charter  of  a  foreign  corpo- 
ration for  the  purpose  of  inquiring  under  what 
circumstances,  and  for  what  purpose  outside 
the  charter,  it  was  incorporated?  This  can 
only  be  claimed  on  the  ground  that  the  charter 
was  obtained  in  fraud  or  evasion  of  the  laws 
of  the  State  which  granted  it,  or  for  the 
purpose  of  evading  the  provisions  of  oor  owa^ 
laws.  It  is  plain  there  was  in  r^ard  to  the" 
procurement  of  this  charter  no  fraud  upon  or 
evasion  of  the  laws  of  West  Virginia,  even  if 
we  should  admit  that  such  fact  would  oon»i-- 
tute  good  ground  for  our  refusal  to  recognise 
such  corporation,  although  no  proceedings  bad . 
been  taken  to  annul  its  charter  in  the  Stale* 
which  muted  it.  This  point  is  by  no  meaas 
clear.  However  that  may  be,  it  is  impossible 
not  to  see  that  the  State  of  West  Virginia  has 
adopted  a  policy  which  favors  the  formation  of 
corporations  within  her  borders,  and  pursuant 
to  her  laws,  while  the  members  and  officers- 
may  be  nonresidents,  and  where  the  principal 
business  of  the  corporation  is  to  be  performed 
outside  of  the  confines  of  the  State. 

The  agreement  which  was  signed  by  the  cor- 
porators in  this  case,  and  duly  acknowled^ 
and  presented  to  the  secretary  of  state  of  West 
Virginia,  clearly  showed  that  the  corpontoi^ 
were  residents  of  New   York,  and  that  the 

Srincipal  office  of  the  corporation  was  to  be  in 
[ew  York;  and  the  inference  was  a  fair  one 
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that  the  pziDdpal  husmess  of  the  corporation 
was  also  to  he  conducted  io  New  York.  The 
secretary  of  state,  to  whom  the  papers  for  the 
oi^anization  of  the  corporation  were  presented, 
was  compelled  to  pass  upon  and  aecide  the 
question  whether  they  conformed  to  the  laws 
of  West  Virginia,  before  he  received  or  filed 
them,  or  gave  the  certificate  of  incorporation. 
He  did  pass  upon  the  question  and  did  there- 
upon issue  the  certificate  of  incorporation  un- 
der the  ^reat  seal  of  the  State,  ana  attested  by 
his  official  signature.  So  far  as  the  laws  of 
West  Virginia  are  concerned,  it  is  plain  tbat 
the  corporators  thereupon  became  a  corpora- 
tion, and  in  that  State  the  certificate  was.  by 
the  laws  thereof,  evidence  of  the  existence  of 
such  corporation.     There  was  no   fraud   or 

(evasion  of  the  law  of  West  Virginia  in  thus  be- 
coming incorporated.  The  references  to  her 
'  laws  above  made  show  conclusively  that  the 
formation  of  corporations  thus  composed,  and 
for  the  purpose  of  doing  their  principal  busi- 
ness outside  the  limits  of  that  Stat^,  was  con- 
templated in  those  laws.  This  corporation  was 
t)eyond  all  question  legally  incorporated,  and 
entitled  to  recognition  j  in  the  State  of  West 
Virginia.  Unless,  therefore,  it  can  be  said 
that  the  acts  of  our  citizens  in  procuring  an  in- 
corporation under  the  laws  of  West  Virginia 
for  the  purpose  of  doing  business  here  were, 
as  matter  of  law,  a  fraud  and  an  evasion  of 
our  own  laws,  and  hence  in  conflict  or  incon- 
sistent with  our  domestic  policy,  such  foreign 
corporation  is  entitled  to  recognition  and  pro- 
tection in  our  own  tribunals.  Merrick  v.  Van 
Santvoord,  supra. 

It  is  ur^ed  that  such  acts  are  thus  inconsist- 
ent and  in  conflict  with  our  policy,  because 
citizens  of  our  own  State  are  in  tbat  way  ena- 
bled to  evade  our  own  laws  relative  to  home 
corporations,  and  to  avoid  personal  liability  by 
incorporating  under  the  laws  of  foreign  States, 
which  may  be  more  favorable  to  members  than 
are  our  own  laws.  I  think,  when  this  claim  is 
examined  in  the  light  of  our  own  legislation, 
it  will  be  seen  that  there  is  no  substantial  basis 
for  it  to  rest  upoa.  An  examination  of  our 
laws  shows  that  it  is,  and  for  many  years  has 
been,  the  policy  of  this  State  to  enlarge  the 
facilities  for  the  formation  of  corporations. 
General  laws  are  on  our  statute-book  for  the 
formation  of  corporations  of  almost  every  con- 
ceivable kind,  and  under  some  one  of  them  a 
corporation  of  the  kind  mentioned  in  this  case 
could  readily  be  formed.  The  freedom  from 
personal  liability  would  be  as  great,  and  could 
be  as  easily  attained,  under  our  own  as  under 
the  laws  of  West  Viririnia.  The  security  of 
the  creditor  would  not  be  substantially  greater 
in  the  case  of  the  domestic  than  in  that  of  the 
foreign  corporation.  In  the  latter  the  creditor 
has  the  remedy  by  attachment,  and  he  can  ob- 
tain about  as  easy  access  to  its  property  as  if  it 
were  domestic  instead  of  foreign.  There  is 
r<»HyTintl]in3g  tn  pvuHa  by  incorporating  ^n(Ter 
a"1oraijfn  laC  ]Slo  "Lai-mful  results  flow  to  a 
creoicor  or  to  the  comnhinity  here  by  such  in- 
corporation. Where  the  corporation  formed 
under  another  jurisdiction  comes  here  to  do 
business  of  a  kind  which  we  permit  to  be  done 
by  corporations,  and  where  our  laws  provide 
for  incorporating  individuals  for  the  purpose 
of  doing  that  business,  it  is  difficult  to  see  how 
18  L.  R.  A. 


the  terms  "evasion"  and  ''fraud"  can  be  prop- 
erly applied  to  acts  of  our  citizens  whereby 
they  obtain  incorporation  in  another  State. 
When  they  come  into  our  State  to  do  business, 
they  must  conform  to  our  laws  relating  to  for- 
eign corporations,  and  comply  with  the  terms 
laid  down  by  us  as  conditions  of  allowing  them 
to  transact  business  here.  In  the  case  of  manv 
kinds  of  corporations  such  conditions  have  al- 
ready been  imposed  by  our  laws;  and,  if  there 
be  any  kind  where  none  is  imposed,  it  is  con- 
clusive evidence  that  up  to  this  time  the  Legis- 
lature has  not  thought  it  conducive  to  the  true 
interests  of  the  State  and  its  citizens  to  impose 
them.  I  do  not  intimate  that  it  is  necessary 
for  a  State  to  expressly,  by  statute,  exclude 
foreign  corporations  from  acting  within  its 
jurisaiction.  The  policy  of  the  State  may  ex- , 
elude  them,  and  that  policy  may  be  clearly  > 
established  by  a  reference  to  the  general  legis-  \ 
lation  of  a  State.  I  find  none  such  in  the  laws ' 
of  this  State. 

It  has  been  urged  that  the  easy  way  which 
our  laws  provide  for  forming  corporations  is 
itself  a  reason  why  we  should  not  recognize  as 
a  corporation  those  of  our  own  citizens  who 
have  gone  to  another  State  for  the  purpose  of 
incorporating  themselves  under  the  laws  there- 
of, to  do  business  in  our  own  State  as  such 
corporation.  We  think  there  is  very  little 
force  in  the  argument.  The  public  policy 
which  we  see  in  our  own  State,  as  evidenced  / 
by  her  laws  upon  the  subject  of  the  forma- ' 
tion  of  corporations,  is  one  which  looks  to  theirj 
ready  and  easy  formation  as  a  means  of  trans- , 
acting  business  with  an  accumulation  of  capi- ' 
tal,  and  an  exemption  from  personal  liability 
to  the  largest  extent  consistent  with  reasonable 
supervision  by  the  State.  The  facilities  for  in  • 
corporation  offered  by  this  State  are  not  the 
result  of  any  desire  to  promote  the  formation 
of  corporations  here  as  against  their  formation 
in  other  States.  They  are  offered  because  of  a 
policy  on  our  part  which  urges  upon  the  State 
the  propriety  of  furnishing  them  as  one  means 
of  controlling  the  business  done  by  them,  and 
keeping  it  within  our  borders.  If,  in  any  par- 
ticular case,  it  is  thought  by  those  interested 
in  the  matter  that  the  business  can  be  done  in 
our  own  State  and  by  our  own  citizens  with 
greater  facility  under  the  form  of  a  foreign 
corporation  than  under  that  of  a  domestic  one. 
there  is  no  public  policy  which  forbids  its 
transaction  under  such  form.  The  supervision 
of  a  foreign  corporation  by  this  State  may  eas- 
ily be  exercised  by  imposing  terms  as  a  condi- 
tion of  permitting  it  to  do  business  here.  The 
absence  of  any  such  terms  in  our  legislation 
forms  no  reason  for  refusing  to  recognize  the 
corporation.  The  power  rests  with  the  Legis- 
lature to  say  whether  any,  and,  if  so,  what, 
terms  shall  be  imposed  upon  such  corporations 
as  a  condition  of  granting  them  permission  to 
do  business  here.  Those  terms  can  only  be 
imposed  by  the  Legislature;  and  in  their  ab- 
sence our  courts  ought  not,  merely  on  that  ac- 
count, to  refuse  to  recognize  a  foreign  corpora- 
tion. In  the  absence  of  legislation,  our  courts 
must  either  refuse  absolutely,  or  else  they  must 
recognize  the  right  of  such  corporations  to 
come  to  this  State  and  do  business  here.  Tho 
courts  cannot  themselves  impose  terms  or  con- 
ditions. 
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The  case  of  Montgomery  v.  Forbes,  148  Mass. 
249,  is  not  necessarily  in  conflict  with  these 
yiews.  In  that  case,  the  defendant,  a  resident 
of  Massachusetts,  went  to  New  Hampshire, 
and  there  executed  and  filed  certain  papers,  for 
the  purpose  of  forming  a  corporation  in  that 
Btate,  for  the  reason  that  its  tax  laws  were  more 
fovorable  than  those  of  Massachusetts,  and  be- 
cause he  desired  to  avoid  personal  responsibil- 
ity. ^The  whole  business  was  to  continue  to 
be  done  in  Massachusetts,  and  these  steps  were 
taken  in  order  to  avoid  the  laws  of  that  State. 
The  court  held  that  the  defendant  had  not  com- 
plied with  the  terms  of  the  New  Hampshire 
Act,  and  hence  had  never  become  incorpor- 
ated. There  was  no  tribunal  in  New  Hamp- 
shire to  which  the  papers  in  regard  to  a  pro- 
posed corporation  could  be  submitted,  and 
which  had  power  to  decide  whether  the  law 
had  been  complied  with,  and,  upon  compliance 
to  issue  a  certificate  of  incorporation.  But  all 
persons  filed  their  papers  at  their  peril.  If  the 
question  ever  arose  as  to  a  compliance  with  the 
law,  it  had  to  be  decided  by  comparing  the 
papers  with  the  Statute.  The  Massachusetts 
court  did  that,  and  decided  that  the  defendant 
did  not  comply  with  the  New  Hampshire  Stat- 
ute, and  that  no  corporation  had  ever  been 
formed.  In  UOl  v.  Beach,  12  N.  J.  Eq.  31,  the 
court  of  chancery  of  New  Jersey;  in  a  proceed- 
ing for  an  accounting,  said  that  certain  persons 
who  had  entered  into  an  agreement  with  a 
view  to  form  a  company  to  do  business  in  New 
Jersey,  and  who  thereupon  undertook  to  form 
themselves  into  a  corporation  under  the  Gen- 
eral Act  of  this  State  relative  to  the  formation 
of  manufacturing  corporations,  passed  in  1848, 
and  who  complied  with  the  forms  of  such  Act, 
would  nevertheless  not  be  recognized  by  the 
courts  of  New  Jersey  as  a  legally  constituted 
corporation.  The  chancellor  said  they  were 
not  a  foreign  corporation,  ''for  it  is  perfectly 
manifest  upon  the  face  of  their  proceedings 
that  their  attempted  organization  under  the 
^neral  law  of  New  York  respecting  corpora- 
tions was  a  fraud  upon  the  laws  of  that  State." 
In  what  respect  it  was  a  fraud  does  not  appear 
unless  it  were  one  because  the  corporators  were 
residents  of  New  Jersey,  and  intended  to  do 
business  in  that  State  under  the  New  York  in- 
corporation. From  what  has  already  been 
said,  we  do  not  think  those  facts  make  out  a 
case  for  a  refusal  to  recognize  a  corporation 
legally  constituted  and  existing  in  the  foreign 
State. 

We  recognize  corporations  formed  bv  the 
citizens  of  a  foreign  State  under  its  laws  for  the 
purpose  of  doing  oi^iness,  among  other  places 
in  our  own  State.  Where  is  the  essential  dif- 
ference between  such  a  corporation  and  one 
legally  incorporated  under  such  foreign  State 
for  the  same  purpose,  but  the  members  of 
which  are  citizens  of  our  own  State?  Whose 
rights  are  jeopardized  more  in  the  case  where 
the  members  of  the  corporation  are  our  own 
citizens  than  where  they  are  citizens  of  the  f or- 
'  eign  State?  What  enlightened  policy  is  vio- 
.  lated  by  the  recognition  of  the  foreign  corpor- 
ation composed  of  residents  of  this  State  which 
would  not  also  and  equally  suffer  by  the  rec- 
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ognitlon  thereof  when  composed  of  nonresi- 
dents? And  yet,  beyond  all  cavil,  our  policy 
is  to  recognize  the  latter.  The  truth  is,  foreign 
corporations  are  not  properly  to  be  regarded 
with  suspicion,  nor  should  unnecessary  re- 
straints be  imposed  upon  their  doing  buAneas 
in  our  midst.  They  carry  no  black  flag,  and 
the  policy  of  all  civilized  nations  is  to  grant 
them  recognition  in  their  courts.  It  seems  to 
me  that  every  reason  which  urges  upon  us  the 
recognition  of  forei^  corporations  organized 
with  power  to  do  busmess  in  our  State,  and  com- 
posed of  citizens  of  the  foreign  State,  is  equally 
potent  when  the  foreign  corporation  is  com- 
posed of  our  own  citizens.  It  has  always  been 
supposed  that  a  State  should  at  least  deal  as 
liberally  with  its  own  citizens  as  with  those  of 
foreigU'States.  If,  therefore,  we  permit  foreign 
citizens  to  come  within  our  limits  in  the  form 
of  a  foreign  corporation  organized  with  power 
to  do  business  here,  and  recognized  by  us, 
why  should  we  not  permit  our  own  citizens 
to  avail  themselves  of  the  like  privilege?  If 
we  impose  terms  and  conditions  upon  foreign 
oorporations,  as  such,  doing  business  here, 
those  same  terms  and  conditions  still  and 
equally  apply  to  a  foreign  corporation  when 
composed  of  our  own  citizens.  Why  should 
they  not  be  placed  at  least  upon  an  equality 
with  the  foreign  citizen? 

The  case  of  Land  Grant  RdtT,  Co,  v.  Cof- 
fey Co.  Comre. ,  6  Kan.  245,  simply  holds  that  the 
courts  of  that  State  will  not  recognize  a  cor- 
poration formed  under  the  laws  of  Pennsyl- 
vania, where  the  cori>orBtion  is  not  itself  per- 
mitted to  do  business  in  the  State  which  giants 
its  charier.  It  was  also  stated  in  the  above 
case  that  the  charter,  if  enacted  by  the  Kansas 
Leg;islature.  would  have  been  void  as  contra- 
vening two  constitutional  provisions.  In  such 
a  case  it  would  scarcely  be  expected  that  a  for- 
eign State  would  grant  greater  recognition  and 
privileges  than  were  accorded  by  the  State  un- 
der which  the  corporation  was  formed.  It 
might  readily  be  supposed  that  no  rule  of  com- 
ity compelled  the  recognition  of  a  foreign  cor- 
poration formed  to  do  acts  which  are  prohib- 
ited by  the  laws  of  the  State  to  its  own  citizens 
or  corporations.  It  is  upon  this  principle  that 
Empire  Mills  v.  Gaston  Grocery  Co,  was  de- 
cided by  the  Court  of  Appeals  of  Texas,  and 
reported  in  12  L.  R.  A.  366,  and  to  which  our 
attention  has  been  called.  Tbe  Legislature  of 
Texas  prohibited  the  operation  of  corporations 
in  that  State  of  the  character  of  the  Iowa  cor- 
poration, and  the  court  held  that  comity  did 
not  extend  to  the  recognition  of  such  a  oorpor- 
tion  by  the  courts  of  Texas. 

After  a  careful  examination  of  the  case,  we 
have  come  to  the  conclusion  that  the  defend- 
ants sufficiently  proved  the  existence  of  a  valid 
corporation  under  tbe  la^s  of  West  Virginia, 
and  that  there  was  nothing  in  the  other  facts 
proved  which  should  cause  us  to  refuse  recog- 
nition of  that  corporation. 

The  result  is  that  the  complaint  was  properly 
dismissed,  and  the  judgment  to  that  effect  skonld 
be  affirmed  with  costs. 

All  concur,  except  Finch*  /.,  absent 
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MISSISSIPPI  SUPREME  COURT. 


WESTERN    UNION   TELEGRAPH   CO., 
Appt., 

V. 

W.  H.  ROGERS. 


(. 


.Mlas. 


.) 


Mentml  suflRBrin^  alone,  unaeeoaipanied 
bj*  pfayvleal  injxaeyp  will  not  support  an 
award  of  damages  against  a  telegraph  company 
for  mere  negligent  failure  to  promptly  deliver  a 
message. 

<May25,1881.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  failure 
of  defendant  to  promptly  deliver  a  telegraph 
message.     Reverted. 

The  facts  sufficiently  appear  in  the  opinion. 

Meters.  W.  P.  A  /.  B.  Harris,  for  appel- 
lant: 

Mental  suffering  is  not  readily  distinguish- 
able  from  physical  suffering  and  to  become  an 
«lement  of  damages  it  must  be  based  on  bodily 
injury  or  the  injury  by  which  it  is  produced 


must  be  attended  by  circumstances  of  malice, 
insult,  or  oppression. 

Dorrah  v.  lUin^  Cent.  R,  Co,  65  Miss.  14. 

The  fact  that  in  Texas,  Tennessee,  and  Ken- 
tucky a  rule  different  from  the  one  which  pre- 
vails in  this  State  has  been  applied  in  suits  in 
which  telegraph  companies  are  parties  misleads 
some  lawyers  into  the  belief  that  a  different  or 
social  rule  applies  in  telegraph  cases.  This 
view  is  not  sound. 

The  rule  in  the  Dorrah  Case,  supra,  is  ap- 
plied in  telegraph  cases. 

See  Logan  v.  Western  U,  Teleg.  Co.  84  111.  468 
Weetern  U,  Teleg  Co,  v.  HamiUon,  50  Ind.  185 
RnseeU  v.  Weatem  U.  Teleg.  Co,  8  Dak.  815 
Chaae  v.  Weetern  U.  Teleg.  Co,  44  Fed.  Rep. 
551;  Weet  v.  Western  U.  Teleg.  Co,  89  Kan.  98 
Thatnpmm  v.  Western  U,  TeUg,  Co,  106  N.  C. 
549. 

See  also,  on  the  general  subject  of  mental 
an^ish  as  element  of  damages — 

Wyrnan  v.  Leavitt,  71  Me.  227;  Salina  v. 
Trosper,  27  Kan.  544;  Joeh  v.  Danktea/rdt,  85 
111.  331;  Walsh  v.  Chicago,  M.  A  8t,  P,  R,  Co, 
42  Wis.  28;  Bocee  v.  DanviOe,  53  Vt.  190,  7 
Am.  &  Eng.  Encyclop.  Law,  p.  42,  note  g, 
p.  449,  note  $;  Grey,  Communication  by  Tele- 
graph, p.  147. 


Ncyrm,— Damages  for  mental  anguish  alone  not  re- 
coverable. 


The  authorities  bearing  upon  tbls  proposition 
bave  been  fully  collated  In  a  note  to  Western  U. 
Teleg.  Go.  V.  Brown  (Tex.)  2  L.  R.  A.  766.  The  oon- 
•olugions  outlined  In  that  ease  fully  sustain  the  de- 
olsion  reaohed  in  the  oase  under  review.  See  sen- 
«ra]ly  on  this  subject  Wood's  Mayne,  Dam.  Ist  Am. 
ed.  54,  note, 

Tbe  authorities  fully  sustain  the  conclusions  of 
the  principal  oase  and  bold  that  where  no  physical 
Injury  is  shown,  mere  mental  an8:ui8b  is  not  enti- 
tled to  consideration  in  estimatinir  the  amount  of 
dama^.  Johnson  v.  Wells,  Earsro  &  Co.  6  Nev.  2S4; 
Keyes  v.  Minneapolis  &  St.  L.  R.  Co.  86  Minn.  2B8: 
8tone  V.  Evans,  8S  Minn.  248;  Indianapolis  ft  St.  L. 
R.  Co.  V.  Stables,  62  111.  818;  Hyatt  v.  Adams,  16 
Mich.  180;  Wyman  v.  Leavltt,  71  Me.  227;  Lynch  v. 
KniRht,  9  H.  L.  Gas.  686;  Blake  v.  Midland  K.  Co.  10 
Bug,  L.  ft  £q.  443;  Sallna  v.  Trosper,  27  Kan.  664. 

It  should  he  borne  in  mind,  however,  that  the 
rule  of  damages  is  not  the  same  where  the  action  is 
for  a  breach  of  contract  as  for  a  tort  In  the  case 
of  wrongs,  the  jury  are  permitted  to  consider  in- 
jury to  feelings  and  many  other  matters  which 
have  no  place  m  questions  of  damages  for  a  breach 
of  contract.  Brown  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
54  Wis.  342. 

The  contract  to  marry,  in  which  injury  to  feel- 
ings may  be  considered,  stands,  according  to  ail  the 
authoritie8,upon  peculiar  and  exceptional  grounds. 
But,  *4n  actions  for  breaches  of  contract,  the  dam- 
ages must  be  such  as  are  capable  of  being  apprecia- 
ted or  estimated."  PoUock,C.  B,  in  Hamlin  v.  Great 
Northern  R.  Co.  1  Hurlst,  ft  N.  406-411. 

Bach  case  of  this  description  must  be  decided  with 
reference  to  the  circumstances  peculiar  to  it:  but  it 
may  be  laid  down  as  a  rule  that  generally  in  actions 
upon  contracts  no  damages  can  be  given  which 
cannot  be  stated  specifically,  and  that  the  plaintiff 
is  entitled  to  recover  whatever  damages  naturaUy 
result  from  the  breach  of  the  contract,  but  not 
13  L.  R.  A. 


damages  for  the  disappointment  of  mind  occasioned 
by  the  breach  of  the  contract.    Ihid, 

Tbe  rule  almost  uniformly  laid  down  by  tbe 
courts  of  England  and  the  United  States  is  to  the 
effect  that  only  the  pecuniary  loss  sustained  can  be 
compensated  for,  and  that  no  compensation  can  be 
given  for  the  mental  anguish  or  suffering  of  the 
heirs  or  next  of  kin  of  the  deceased.  We  cite  only 
a  few  of  the  many  authorities  that  might  be  cited 
on  this  pomt:  3  Suth.  Dam.  281,  282,  and  cases;  2 
Rorer  Railroads,  846, 861,  862, 1167,  and  cases:  8  Law- 
son,  Rights,  Rem.  ft  Pr.  1729,  and  oases;  8  Wood,  Rail- 
way  Law,  lS96-lfi88,  and  cases;  Whittaker's  Smith, 
Neg.  484,  and  cases;  Wood^s  Mayne,  Dam.  74;  Gulf, 
C.  ft  S.  F.  R.  Co.  ▼.  Levy,  60  Tex.  542, 12  Am.  ft  Bug. 
R.  R.  Gas.  00;  Baltimore  ft  O.  R.  Co.  v.  Hauer,  60 
Md.  449,  12  Am.  ft  Bng.  R.  R.  Gas.  164;  Lett  v.  St. 
Lawrence  ft  O.  R.  Go.  11  Ont.  App.  1, 21  Am.  ft  Bng. 
R.  R.  Gas.  166;  Holmes  v.  Oregon  ft  C.  R.  Co.  6  Sawy. 
282;  Donaldson  v.  MisBtaslppi  ft  M.  R.  Co.  18  Iowa, 
280:  Kansas  Pac.  B.  Go.  v.  Miller,  2  Colo.  442;  Field, 
Dam.  8  680. 

The  term  *^pecuniary  loss." 

The  wordr^peouniary"  in  this  connection  is  not 
construed  in  any  very  strict  sense,  and  the  ten- 
dency is  to  still  greater  liberality,  and  to  include 
every  element  of  injury  that  may  be  deemed  to 
have  a  pecuniary  value,  although  this  value  may 
not  be  susceptible  of  positive  proof,  and  can  only 
be  vaguely  estimated.  It  may  include  tbe  loss  of 
nurture,  of  the  intellectual,  moral,  and  physical 
training  which  a  mother  only  can  give  to  children. 
Tllley  V.  Hudson  River  R.  Co.  29  N.  T.  287.  ^ 

It  may  Include  the  loss  of  expected  services  of 
children  who  at  the  time  of  their  death  are  too 
young  to  render  any  servioe  (Ihl  v.  Forty-second 
St.  ft  G.  St.  Ferry  R.  Co.  47  N.  Y.  817),  or  of  children 
or  persons  under  no  legal  or  moral  obligation  to  ren- 
der service  or  support,  if  the  oiroumstances  shown 
render  it  probable  It  will  be  rendered.  Chicago  ft 
N.  W.  R.  Go.  V.  Bayfield,  87  Mich.  206;  Illinois  Gent. 
R.  Co.  V.  Barron,  72  U.  S.  6  WalL  90,  18  L.  ed.  591. 
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Mat. 


When  the  text- writers  come  to  treat  of  the 
subject  of  menial  anguish  or  wounded  feeling 
as  an  element  of  damages  it  is  generally  in 
connection  with  ezempmry  or  punitive  dam- 
ages. 

See  Field,  Dam.  §§  26, 72;  Sedgw.  Damages, 
p.  654,  note  1;  1  8uth.  Dam.  pp.  156,  782,  786; 
Shearm.  <fe  Redf .  Neg. ;  Grey,  Communication 
by  Telegraph,  p.  147. 

Mr.  Lawson  8  statements  in  "Rights,  Reme- 
dies, and  Practice,"  vol.  4,  §  1970,  that  *'in  the 
federal  courts  it  has  been  held  that  a  husband 
may  recover  for  disappointment  and  anguish 
caused  by  his  being  unable  to  be  present  at  his 
wife's  death-bed  owing  to  the  failure  of  the 
company  to  deliver  a  message,"  is  misleadins; 
in  that  it  is  based  on  BeatZy  v.  Western  U. 
Teleq,  Co.,  89  Fed.  Rep.  181,  which  is  a  Texas 
case  and  of  no  more  value  than  any  other 
Texas  case. 

See  GJiase  v.  Western  U,  Tdeg.  Go,  44  Fed. 
Rep.  554. 

The  rule  announced  in  Dorrah  v.  Illinois 
Cent.  R.  Go.  is  the  rule,  so  far  as  we  have  been 
able  to  ascertain,  in  England  and  in  the  United 
States,  except  in  Texas,  Kentucky,  and  prob- 
ablv  in  Tennessee. 

The  Texas  cases  are  conflicting  and  it  must 
be  said  that  the  courts  of  that  State  have  as 
yet  arrived  at  no  satisfactory  or  fixed  rule. 

4  Lawson,  Riehts,  Rem.  &  Pr.  §  1969. 


The  court  in  Tennessee  was  divided  and  we 
submit  that  the  better  reason  is  with  the  dis- 
sentingjudge. 

See  WadsiPorth  v.  Western  U.  Tdeg.  Co,  8S 
Tenn.  695. 

Western  U,  Teleg.  Co,  v.  Henderwn,  80  AIl 
510/  is  distinguishable. 

Chapman  v.  Western  U.  TeUg,  Co,  (Ky.)  30 
Am.  &  Eng.  Corp.  Cas.  626,  is  a  clear  depart- 
ure and  goes  even  beyond  the  Texas  rule. 

Fright,  the  most  terrible  of  all  mental  dis- 
turbances, is  not  a  cause  of  action. 

Viciorian  R.  Comrs.  v.  GouUas,  L.  R  U 
App.  Cas.  222. 

Mental  suffering  can  be  neither  proved  nor 
disproved. 

JStotce  V.  Ueywood,  7  Allen.  118.  See  Whil- 
taker's  Smith,  Neg.  p.  482. 

Sutherland,  in  speaking  of  mental  suffering 
as  legal  damages,  gives  as  an  exception  to  the 
general  rule  the  case  of  breach  of  mairiige 
promise  as  the  case  where  it  is  allowed  in  soils 
on  contracts  (vol.  1,  p.  156),  and  for  all  other 
cases  into  which  it  is  allowed  to  enter,  lie  refen 
us  to  cases  of  willful  wrong. 

1  Suth.  Dam.  pp.  732  et  seq.,  citing  8to««  ▼. 
Heywood,  supra;  Phillips  v.  Hoyie,  4  QfBj, 
568;  CaUin  v.  Ware,  9  Mass.  218;  FmebroKn 
V.  Hoar,  124  Mass.  580. 

There  are  cases  making  an  exception  to  the 
general  rule  and  extending  the  influence  of 


It  may  Include  the  loss  of  the  society  of  a  near 
relative  (Beesoo  v.  Oreen  Mountain  Min.  Co.  57  Cal. 
20\  and  may  include  dama^res  for  the  loss  of  the 
father  by  children  who  are  of  full  age  livinir  away 
from  the  home  of  the  deceased  and  supporting 
themselves.  Lookwood  v.  New  York,  L.  E.  &  W. 
R,  Co.  98  N.  Y.  628. 

A  dlsttnctUm  noted. 

The  mental  distress  and  anxiety  which  may  be 
proved  in  actions  for  personal  injuries  is  confined 
to  such  as  is  connected  with  the  bodily  Injury,  and 
is  fairly  and  reasonably  the  plain  consequence  of 
such  injury.  The  mental  aniruish,  like  physical 
pain,  to  be  taken  into  consideration  in  such  cases, 
is  confined  to  such  as  is  endured  by  the  plaintiff  in 
consequence  of  a  personal  injury  to  himself.  2 
Thomp.  Neg.  1268,  notes  U,  5;  1  8edgw.  Dam.  7th  ed. 
47,  note  a;  2  Sedgw.  Dam.  548. 

Review  of  the  dissenting  oiHnions, 

It  is  pertinent  to  note,  in  this  connection,  that  in 
several  jurisdictions  a  contrary  rule  obtains,  and 
the  doctrine  of  the  principal  case  is  repudiated.  The 
supreme  courts  of  Alabama,  Indiana,  Kentucky, 
North  Carolina,  Tennessee  and  Texas  have  distinct- 
ly aflQrmed  the  right  to  recover  damages  against  a 
telegraph  company  for  failure  to  transmit  and  de- 
liver a  message,  where  the  only  element  of  damage 
was  mental  anguish,  and  where  there  was  an  entire 
absence  of  either  physical  suffering  or  pecuniary 
loss.  Western  U.  Teleg.  Co.  v.  Henderson,  89  Ala. 
610;  Reese  v.  Western  U.  Teleg.  Co.  7  L.  R.  A.  588, 
123  Ind.  294;  Chapman  v.  Western  U.  Teleg.  Co. 
(Ky.)  ao  Am.  &  Eng.  Corp.  Gas.  820;  Thompson  v. 
Western  D.  Teleg.  107  N.  C.  449;  Young  v.  Western 
U.  Teleg.  Co.  9  L.  R.  A.  669, 107  N.  C.  370;  Thompson 
V.  Western  V.  Teleg.  Co.  106  N.  C.  649;  Wadsworth 
V.  Western  U.  Teleg.  Co.  86  Tenn.  696;  Stuart  v. 
Western  U,  Teleg.  Co.  68  Tex.  680;  Gulf,  C.  &  8. 
F.  R.  Co.  V.  Wilson,  09  Tex.  739;  Western  U.  Teleg. 
Co.  V.  Cooper,  1  L.  R.  A.  728,  71  Tex.  607;  Western 
U.  Teleg.  Co.  v.  Broesche,  72  Tex.  654;  Western  U, 
Teleg.  Co.  v.  Simpson,  78  Tex.  428;  Western  U.  Teleg. 
18  L.  R  A. 


Co.  v.  Adams,  6  L.  R.  A.  844,  75  Tex.  531;  Beadey  r. 
Western  U.  Teleg.  Co.  80  Fed.  Rep.  18L 

And  in  Larson  v.  Chase,  not  reported,  it  is  said  that 
where  a  wrongful  act  constitutes  an  Inf ringoBent 
of  a  legal  right,  mental  suffering  may  be  recovered 
for  If  it  is  the  direct,  proximate  and  natural  result 
of  the  wrongful  act. 

Mental  anguiah  not  considered  in  aetionsforimjmnes 
causing  death. 

Mental  suffering  and  loss  of  sooiety  are  not  gee- 
erally  elements  of  damages  in  an  action  for  in- 
juries causing  death.  Uttie  Rook  ft  Ft.  S.  R.  Co.  ▼. 
Barker,  88  Ark.  ^0;  Kansas  Pac  K.  Go.  v.  Miller.  2 
Colo.  442;  Donaldson  v.  Mississippi  ft  M.  R.  Co.  U 
Iowa,  280;  Chicago,  B.  ft  Q.  R.  Co.  v.  Harwood,  M 
Ul.  88;  Nashville  ft  C.  R.  Co.  v.  Stevens,  9  Heisk.  1ft 
State  V.  Baltimore  ft  O.  R.  Co.  24  Md.  84;  Ohio  ft  M. 
R.  Co.  V.  Tindall,  18  Ind.  306;  Paulmier  v.  Erie  R. 
Co.  84  N.  J.  L.  151:  Huntingdon  ft  &  T.  R.  Go.  v. 
Decker,  84  Pa.  419;  Hartford  County  Comn.  t. 
HamUton,  60  Md.  810;  Kesler  v.  Smith,  66  N.  C 1S4; 
March  v.  Walker,  48  Tex.  872;  Southern  OoCtoo 
Press  ft  Mfg.  Co.  v.  Bradley,  SS  Tex.  587:  Bndy  t. 
Chicago,  4  Bias.  448:  Needham  v.  Grand  Trunk  R. 
Co.  88  Vt.  294;  Whittaker*s  Smith.  Ne«r.  484,  ftoff. 

And  neither  the  pain  and  suffering  of  the  deceased 
nor  the  grief  and  wounded  feelings  of  his  8ur\ir- 
ing  relatives  can  be  taken  into  account  In  the  esti- 
mate of  damages.  But  as  a  right  of  action  is  giwa 
whenever  the  injured  person,  had  he  lived,  coaM 
have  maintained  an  action,  at  least  Dominal  daai- 
ages  may  be  recovered.  8  Suth.  Dam.  282.  eiting 
Blake  v.  Midland  R.  Co.  18  Q.  B.  90:  Wbitfoid  r. 
Panama  R.  Co.  28  N.  Y.  466;  Oeveland  ft  P.  R  Go. 
V.  Rowan,  66  Pa.  898;  Telfer  v.  Northern  R.  GolSB 
N.  J.  L.  188;  Taylor  v.  Western  Pac.  R.  Ga  45  CU. 
828;  Castello  v.  Landwehr,  28  Wis.  582;  Ohio  ft  M.  R. 
Co.  V.  Tindall,  18  Ind.  366;  Chicago  ft  R.  I.  R.' Co.  v. 
Morris,  26  lU.  400;  Chicago,  &  ft  Q.  R.  Go.  v.  Har> 
wood,  80  HI.  88;  Pym  v.  Great  Northern  R,  Oo,  i 
Best,  ft  S.  896:  Chicago  v.  Scholten,  75  III.  US: 
Johnston  v.  Cleveland  ft  T.  K.  Oo.  7  Ohio  St.  891 
See  not«8  to  Western  U.  Teleg.  Oo.  v.  Browa 
(Tex.)  2  L.  R.  A.  766;  Chicago  v.  McLean  (DL)  6  L 
R.A.766.  F.&B. 
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meDtal  suffering  on  the  amount  of  damages  to 
instances  of  bodily  hurt  not  occasioned  by 
willful  wrong  where  the  suffering  springs  from 
the  hurt. 

See  Sedgw.  Dam.  p.  145,  note  1. 

Mr.  Woods'  note  to  Mayne  on  Damages,  pp. 
73,  74,  contains  a  very  clear  and  accurate  statie^ 
ment  of  the  condition  of  the  law. 

Dorrah  v.  lUinou  Cent,  R.  Co,  65  Miss.  17; 
Wpman  v.  LeaHtt,  71  Me.  227;  Bovee  v.  Dan- 
"nlie^  53  Vt.  190;  Canning  v.  WiHiamttown,  1 
Oush.  451;  Indianapolia  cfc  8t.  L.  R.  Co.  v. 
*StoWe»,  62  111.  318;  Trigg  v.  St  Louis.  K,  C  db 
N.  K  Co.  74  Mo.  147;  Johnson  v.  WeUs,  Fargo 
<fc  Co,  6  Nev.  224:  Hussell  v.  Western  U. 
Teleg.  Co.  8  Dak.  815:  Grey,  Ck)mmunication 
by  Telegraph,  p.  147;  Owen  v.  Henman,  1 
Watts  &  8.  548. 

Messrs.  Witherspoon  ft  Witherspoon 
for  appellee. 

Cooper.  </.,  delivered  the  opinion  of  the 
court: 

A  telegram  was  sent  from  Chattanooga, 
Tenn.,  to  the  plaintiff,  who  resides  at  Meridi- 
an, informing  him  of  the  death  of  his  brother, 
and  the  time  and  place  at  which  he  would  be 
buried.  If  this  dispatch  had  been  seasonably 
delivered,  the  plaintiff  could  and  would  have 
attended  the  burial.  By  negligence  of  the 
a^nt  of  the  defendant  Company  at  Meridian, 
it  was  not  delivered  until  after  the  last  train 
had  left  Meridian  for  Chattanooga,  by  which 
the  plaintiff  could  have  traveled  to  attend  the 
funeral  services.  This  suit  was  brought  to  re- 
cover the  damages  sustained  by  the  plaintiff  by 
reason'of  the  non-delivery  of  the  message.  The 
facta  are  undisputed.  They  are  that  the  mes- 
sage was  sent  and  its  transmission  paid  for  by 
the  sender;  that  it  was  by  the  negligence  of  the 
airent  not  delivered;  that  the  plaintiff  sustained 
no  pecuniary  loss,  his  damages  being  merely 
nominal,  unless  he  is  entitled  to  recover  for  the 
disappointment  of  not  being  informed  of  the 
death  of  his  brother  in  time  to  attend  his 
burial.  The  court  below  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  as 
compNensation  damages  for  the  mental  suffering 
sustained  bj  him  by  reason  of  being  deprived 
of  the  privilege  of  attending  the  funeral  of  his 
brother,  it  being  conceded  that  no  such  negli- 
gence was  shown  as  would  warrant  the  innic- 
tion  of  punitive  damages.  The  jury  returned 
a  verdict  for  $800,  and  from  a  judgment  there- 
on the  defendant  appeals,  it  thus  appears  that 
the  single  question  presented  is  whether,  under 
the  circumstances  named,  damages  for  mental 
suffering  may  be  recovered.  It  is  immaterial, 
in  the  determination  of  the  question  involved, 
whether  the  action  be  considered  as  one  for 
the  breach  of  the  contract  to  transmit  and  de- 
liver the  message,  or  as  an  action  on  the  case 
for  the  tort  in  failing  to  perform  the  duty  de- 
volved on  the  telegraph  company  under  the 
contract  The  substance  and  nature  of  the  de- 
fault and  the  consequent  injury  are  the  same 
in  either  view,  and,  in  the  absence  of  circum- 
stances warranting  the  imposition  of  punitory 
damages,  the  measure  of  aamages  must  be  the 
same,  whatever  be  the  form  of  the  action. 
We  have  given  to  the  investigation  of  the  ques- 
tion that  consideration  which  its  importance 
demands,  and,  though  the  right  of  the  plaintiff 
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to  recover  the  dam  aires  awarded  in  this  case 
finds  support  in  the  decisions  of  several  of  the 
States,  we  are  unwilling  to  depart  from  the 
long-established  and  almost  universal  rule  of 
law  that  no  action  lies  for  the  recovery  of  dam- 
ages for  mere  mental  suffering,  disconnected 
from  physical  injury,  and  not  the  result  of  the 
willful  wrong  of  the  defendant.  That  such 
damages  are  recoverable  in  actions  for  breach 
of  contract  of  marriage  is  well  settled;  but  it 
is  equally  true  that  until  recent  years  this  ac- 
tion stood  as  the  marked  and  single  exception 
in  which  such  damages  were  recoverable  in 
actions  for  breach  of  contract.  This  action, 
though  in  form  one  for  the  breach  of  contract, 
partakes  in  several  features  of  the  characteris- 
tics of  an  action  for  the  willful  tort,  and. 
though  the  damages  recoverable  by  the  plaintiff 
for  mental  suffering  are  spoken  of  as  compen- 
satory, the  fervent  language  of  the  courts  in- 
dicates how  shadowy  is  the  line  that  separates 
them  from  those  strictly  punitory.  Harrison 
V.  Smjt,  13  Allen,  144;  Kurtz  v.  FYafik,  76 
Ind.  595;  77i<yrn  v.  Knnpp,  42  N.  Y.  475; 
Johnson  v.  Jenkins,  24  N.  Y.  252;  Coryell  v. 
ColbaugK  1  N.  J.  L.  77. 

So  much,  indeed,  does  the  motive  of  the  de- 
fendant enter  into  the  question  of  damages  that 
in  Johnson  v.  Jenkins\ie.  was  permitted  tog^ve 
in  evidence,  in  mitigation  of  aamages,  the  fact 
that  he  refused  to  consummate  the  marriage 
because  of  the  settled  opposition  of  his  mother, 
who  was  in  infirm  health.  Some  of  the  text- 
writers  upon  the  subject  of  damages,  notably 
Sutherland,  i(vo1.  1.  p.  156,)  assuming  that 
the  action  for  breach  of  contract  of  mar- 
riage is  not  of  an  exceptional  character,  accept 
the  measure  of  damages  therein  applied  as  ap- 
propriate in  all  actions  for  breach  of  contract 
where  the  losses  sustained  are  not,  by  reason 
of  the  nature  of  the  transaction,  of  a  pecuniary 
nature.  The  authorities  cited  by  Sutherland 
other  than  those  in  actions  for  breach  of  con- 
tract of  marriage  are  Uobhs  v.  J^ondon  Jb  8.  W. 
R.Co.  L.  R.  10  Q.  B.  Ill;  Ward  v.  Smith Al 
Price,  19;  Williams  v.  Vattderbilt.  28  N.  Y. 
217,  and  Jones  v.  The  Cortes,  17  Cal.  487.  The 
first  of  these  cases  decides  only  that  a  passen- 
ger who,  with  his  wife  and  two  small  children, 
were  negligently  disembarked  by  a  railway  at 
a  point  four  miles  from  his  destination,  on  a 
rainy  nisht,  might  recover  for  the  inconven- 
ience of  having  to  walk  that  distance,  he  being 
unable  to  secure  a  conveyance.  In  Ward  v. 
Smith  the  damages  recovered  were  for  a  pecu- 
niary loss.  Jones  v.  The  Cortex  was  a  case  of 
willful  wrong  and  fraud.  In  Williams  v.  Van- 
derbilt,  which  was  an  action  of  tort  for  breach 
of  duty,  the  defendant  had  agreed  to  transport 
the  plaintiff  from  New  York  to  San  Francisco 
via  Nicaragua.  The  defendnat's  vessel,  sail- 
ing from  the  Isthmus  to  San  Francisco,  was 
lost  at  sea,  and  he  negligently  omitted  to  sup- 
ply transportation  over  that  part  of  the  journey. 
The  result  was  that  the  plaintiff  was  exposed 
to  disease  peculiar  to  the  Isthmus,  which  he 
contracted,  and  was  eventually  compelled  to 
return  to  New  York.  It  was  held  that  the 
T)laintiff  was  entitled  to  recover  for  loss  of 
time  occasioned  by  and  expenses  of  his  sick- 
ness; the  court  saying:  "If  one  of  plaintiff's 
limbs  had  been  broken,  through  the  careless- 
ness of  the  agents  or  servants  of  the  defendant 
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it  is  settled  that  be  could  have  recovered  the 
expenses  of  the  sickness  occasioned  thereby, 
and  for  the  consequent  loss  of  time,  and  also 
compensation  for  the  bodily  pain  and  suffering 
caused  by  such  breaking  of  the  limb.  The 
principle  on  which  a  recovery,  in  such  case,  is 
allowed  for  bodily  pain  and  suffering,  loss  of 
time  and  expenses,  sustains  the  recove^  in  this 
case  for  the  plaintiff's  loss  of  time  and  loss  of 
health,  and  his  expenses  during  his  sickness." 
It  is  upon  the  suggestions  of  the  text- writers, 
supportedjby  authorities  which  have  been  given 
a  strained  construction,  and  upon  a  misappli- 
cation of  the  rule  that  damages  for  a  breach  of 
contract  are  commensurate  with  the  injury 
contemplated  by  the  parties,  that  some  courts 
in  recent  years  have  decided  that  mental  pain 
and  anguish,  disconnected  from  physical  in- 
Jury,  furnish  a  substantive  cause  of  action  for 
which  recovery  may  be  bad. 

The  principle  of  limitation  applied  by  the 
courts  in  cases  involving  pecuniary  loss,  for 
the  necessary  protection  of  defendants  against 
ruin  by  the  infliction  of  speculative  and  remote 
damages,  has  been  perverted,  and  accepted  as 
the  standard  of  measurement  of  damages  in  a 
class  of  cases  in  which  the  sole  injury  sustained 
is  confessedly  incapable  of  compensation,  and 
in  which  any  damages  awarded  must,  from  the 
nature  of  things,  be  purely  speculative  and  un- 
certain. In  1881,  in  the  case  of  80  BeUe  v. 
Western  U,  TelM,  Co,  55  Tex,  808,  the  Su- 
preme Court  of  Texas,  relying  upon  the  author- 
ity of  two  previous  decisions  in  that  State 
(HayB  V.  Houston  &  G.  N.  R,  Co,  46  Tex.  279, 
and  Houston  A  G,  N,  B.  Co,  v.  Handall,  60 
Tex.  261)  in  one  of  which  an  assault  and  bat- 
tery had  been  committed  on  the  passenger,  and 
in  the  other  serious  and  permanent  physical  in- 
jury had  been  suffered,  for  which  damages  for 
mental  pain  and  anguish  had  been  allowed, 
and  upon  a  sueeestion  in  the  text  of  Shearman 
&  Reofleld  on  Negligence,  unsupported  by  any 
authority,  decided  that  the  sendee  of  a  message 
might  recover  from  the  company,  as  compen- 
satory damages,  for  mental  suffering  caused 
by  its  failure  to  promptly  deliver  a  message 
which  announced  to  him  the  death  of  his 
mother,  by  reason  of  which  default  he  was  not 
informed  of  her  death  and  failed  to  attend  her 
funeral.  This  decision  has  been  since  over- 
ruled, upon  a  subordinate  point,  but  the  gen- 
eral proposition  thereby  established,  that  men- 
tal suffering,  disconnected  from  physical  in- 
jury, may  be  compensated  for  in  actions  for 
breach  of  contract,  has  been  since  repeatedly 
reaffirmed.  Gulf,  C.  cfc  8.  F,  R.  Co.  v.  r^evy, 
59  Tex.  542,  568;  8tuart  v.  Western  U,  Teleg, 
Co,  66  Tex.  580;  MeAUen  v.  Western  U.  Teleg, 
Co,  70  Tex.  248;  Western  U,  Teleg,  Co.  v. 
Cooper,  71  Tex.  507,  1  L.  R.  A.  728;  Loper  v. 
Western  U,  Teleg,  Co,  70  Tex.  689;  Western  U, 
Teleg,  Co.  v.  Simpson,  78  Tex.  422;  Western  V. 
Teleg,  Co,  v.  Adams,  75  Tex.  537,  6  L.  R.  A. 
844;  Western  U,  Teleg.  Co,  v.  Feegles,  75  Tex. 
537;  Western  U.  TeUg,  Co,  v.  Mo<yre,  76  Tex. 
67;  Western  U,  Teleg,  Co,  v.  BroeseJie,  72  Tex. 
651. 

The  courts  of  Alabama,  Tennessee,  Indiana 
and  Kentucky  have  followed  the  Supreme 
Court  of  Texas,  relying  upon  the  decisions 
above  noted  as  authority.  Western  U.  Teleg.  Co. 
V.  Henderson,  89  Ala.  "510;  Wadsux^rth  v.  West- 
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em  U,  Teleg.  Co,  86  Tenn.  695;  Reese  v.  Weet- 
ern  U.  Teleg,  Co,  128  Ind.  296,  7  L.  R  A.  583; 
Chapman Y,  WesUm  U.  Teleg,  Co.  (Ky.)  80  Ana. 
&  Eng.  Corp.  Cas.  626.  These  cases,  so  far  a» 
we  have  been  able  to  discover,  rest  upon  the 
authority  of  each  other,  finding  no  support  in 
the  decisions  of  the  other  States  nor  those  of 
England. 

In  actions  for  injuries  sustained  by  the  neg- 
ligence of  the  defendant,  where  serious  bodily 
harm  has  resulted,  the  generally  accepted  rule- 
is  that  the  jury  may,  and  since  it  is  impoasible 
to  draw  Uie  line  between  physical  pain  and 
mental  suffering  in  such  instances,  must,  give 
damages  for  both.  Expressions  used  by  the 
courts  as  argument  or  illustration  in  those 
cases,  in  which  damages  for  mental  suffering 
are  recoverable  because  such  suffering  is  de> 
clared  to  be  inseparable  from  physical  pain 
and  injury,  have  been  seized  upon  as  sustaiD- 
ing  a  right  of  action  for  mental  suffering  alone, 
or  for  such  suffering  coupled  with  the  right  in 
the  plaintiff  to  merely  nominal  damages.  Dani- 
ages  for  mental  suffering  have  been  very  gene- 
rally allowed  in  three  classes  of  cases:  (1>^ 
Where,  by  the  merely  negligent  act  of  the  de- 
fendant, physical  injury  has  been  sustained; 
and  in  this  class  of  cases  they  are  compensa- 
tory, and  the  reason  given  for  their  allowance 
by  all  the  courts  is  that  the  one  cannot  be  sepa- 
rated from  the  other.  (2)  In  actions  for  breach 
of  contract  of  marriage.  (8)  In  cases  of  will- 
ful wrong,  especially  those  affecting  the  liberty,, 
character,  reputation,  personal  security,  or  do- 
mestic relations  of  the  injured  party.  The 
decisions  in  Texas,  Tennessee,  Kentucky,  In- 
diana, and  Alabama  rest  upon  arguments  and 
illustrations  drawn  from  cases  of  one  or  the 
other  of  these  classes,  or  upon  the  general 
proposition  that  damages  must  in  all  cases  be 
commensurate  with  the  injury  sustained  to  the 
extent  that  they  were  in  tne  contemplation  of 
the  parties  to  a  contract,  or  should  have  been 
foreseen  as  the  probable  consequences  of  his 
conduct  by  the  negligent  defendant.  These 
decisions  are  not  in  our  opinion  sustained  by 
any  of  the  analogies  by  which  they  are  sought 
to  be  supported.  These  cases  are  totally  dif- 
ferent from  those  in  which  damages  for' men- 
tal suffering  have  been  allowed,  and  it  is  nota- 
ble that  in  no  one  of  them  is  there  a  citation  of 
a  single  case,  decided  prior  to  the  Goes  of  So 
Belle,  in  which  an  action  for  breach  of  con- 
tract (except  actions  tor  breach  of  contract  of 
marriage),  or  in  an  action  on  the  case  for  in- 
juries resulting  from  mere  negligence,  damagea 
were  allowed  for  mental  pain  disconnec&d 
from  physical  injury.  There  is  an  absence  of 
authority  upon  the  direct  question  of  the  right 
of  recovery  for  mere  grief  or  disappointment, 
probably  for  the  reason  that  prior  to  the  ^ 
BeUe  Case  the  bar  had  not  entertained  the  view 
that  an  action  therefor  could  be  maintained, 
but  there  are  several  cases  in  which  responsi- 
bility for  mental  disturbance  by  reason  of 
fright  has  been  considered.  It  has  been  held 
that  fright  attending  an  accident,  resulting 
from  negligence  by  which  bodily  injury  was 
sustained,  was  properly  considered  by  the  jury 
in  awarding  damages.  Seger  v.  Barkhanuted, 
22  Conn.  290:  Masters  v.  Warren,  27  Conn.  293; 
Cooper  V.  MuUins,  30  Ga.  146;  Canning  v. 
WiUiamstown,  1  Cush.  451.    But  where  there 
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is  no  bodily  iniuiy  damages  for  fright  should 
not  be  given.  Vanning  v.  Williamstown,  8upra; 
Victorian  R.  Comrs.  v.  CotUtas^  L.  R.  18  A  pp. 
Cas.  222;  Wyman  v.  Leamtt,  71  Me.  227;  Lynch 
V.  Knight,  9  H.  L.  Cas.  677.  598. 

In  flemmington  v.  Smithera,  2  Car.  &  P. 
292.  the  plaintiff  sued  to  recover  for  injuries 
inflicted  upon  his  minor  son  and  servant  by 
the  negligence  of  the  defendant,  and  claimed 
compensation  for  the  injury  to  his  parental 
feelings,  but  the  claim  was  rejected.  We  are 
not  disposed  to  depart  from  what  we  consider 
the  old  and  settled  principles  of  law.  nor  to 
follow  tha  few  courts  in  which  the  new  rule 
has  been  aDUOunced.  The  difliculty  of  apply- 
ing any  measure  of  damages  for  bodily  injury 
is  universally  recognized  and  commented  on 
by  the  courts.  But  in  that  class  of  cases  de- 
mands for  simulated  or  imaginary  injuries  are 
less  likely  to  be  made  than  will  be  those  in 
suits  for  mental  pain  alone.  No  one  but  the 
plaintiff  can  know  whether  he  really  suffers 
any  mental  disturbance,  and  its  extent  and  se- 
verity must  depend  upon  his  own  mental 
peculiarity.  In  the  nature  of  things,  money 
can  neither  palliate  nor  compensate  the  injury 
he  has  sustained.  "Mental  pain  and  anxiety 
the  law  cannot  value,  and  does  not  pretend  to 
redress,  when  the  unlawful  act  complained  of 
causes  that  alone."  Lynch  v.  Knight,  9  H.  L. 
Cas.  577. 

The  rapid  multiplication  of  cases  of  this 
character  m  the  State  of  Texas  since  the  Case 
of  8o  Belle  indicates,  to  some  extent,  the  field 
of  speculative  litigation  opened  up  by  that  de- 
cision. The  course  of  decision  shows  how  dif- 
ficult the  subject  is  of  control.  In  So  Reikis 
Case  it  was  held  that  the  sendee  of  the  unde- 
livered message,  who  had  paid  nothing  for  its 
transmission,  might  recover  for  the  mental  suf- 
fering flowing  from  its  non-delivery.  In  Gvlf, 
(7.  <St  8,  F.  R.  Co.  V.  Levy,  59  Tex.  564,  that 
case  was  overruled,  in  so  far  as  the  right  of  ac- 
tion was  recognized  in  the  sendee,  and  it  was 
held  thatonlv  the  person  entering  Into  the  con- 
tract with  the  company  might  sue.  But  in 
Westp-n  U.  Teleg,  Go.  v.  Cooper,  71  Tex.  507, 
where  the  husband  had  sent  the  dispatch  call- 
ing a  physician  to  attend  his  wife  in  her  con- 
finement, it  was  held  that  the  husband  (the 
sender  of  the  message)  could  not  recover  for 
his  mental  suffering  caused  by  the  negligence 
of  the  company  in  failing  to  deliver  the  mes- 
sage, but  that,  suing  in  right  of  his  wife  (who 
was  not  a  party  to  the  contract  with  the  com- 
pany), he  might  recover  for  her  mental  suffer- 
ing. It  is  held  in  that  State  that  the  telegraph 
company  must  be  informed,  either  b^  the  face 
of  the  message  or  by  extraneous  notice,  of  the 
relationship  of  the  parties  and  the  purport  of 
the  message,  to  warrant  the  recovery  of  dam- 
ages for  ntental  suffering.  It  has  been  decided 
that  this  dispatch  did  not  sufficiently  indicate 
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these  facts,  '* Willie  died  yesterday  at  six 
o'clock;  wUl  be  buried  at  Marshall,  Sunday 
evening*'  ( We»«tfm  U,  Teleg.  Go.  v.  Brown,  71 
Tex.  728),  while  the  following  one  did,  "Billy 
is  very  low;  come  at  once"  {Western  U.  Teleg. 
Co.  V.  Moore,  76  Tex.  66).  And  a  distinction 
seems  to  be  drawn  between  the  negligence  of 
failing  to  deliver  a  dispatch  which  causes  men- 
tal pain  and  suffering  and  failing  to  deliver 
one  which,  if  delivered,  would  relieve  such  suf- 
fering. 

In  BotoeU  v.  Western  U.  Teleg,  Co.,  76  Tex.  26, 
the  plaintiff  and  his! wife  had  received  informa- 
tion of  the  dangerous  illness  of  her  mother. 
Subsequently  a  dispatch  was  sent  containing 
information  of  the  mother's  improVed  cond^ 
tion.  This  dispatch  the  company  failed  to  de- 
liver. Suit  was  brought,  but  recovery  was 
denied,  the  court  saying:  "The  demurrer  was 
properly  sustained.  The  damage  here  com- 
plained of  was  the  mere  continued  anxiety 
caused  by  the  failure  promptlv  to  deliver  the 
message.  Some  kind  of  unpleasant  emotion 
in  the  mind  of  the  injured  party  is  probably 
the  result  of  a  breach  of  contract  in  most  cases. 
But  the  cases  are  rare  in  which  such  emotion 
can  be  held  to  be  an  element  of  the  damages 
resulting  from  the  breach.  For  injury  to  feel- 
ings in  such  cases,  the  courts  cannot  give  re- 
dress. Any  other  rule  would  result  in  intoler- 
able litigation."  The  manifest  effect  of  this 
decision  is  to  deny  to  a  party  injured  redress 
for  mental  suffering  contemplated  by  the  par- 
ties to  the  contract  as  the  probable  consequence 
of  its  breach.  The  distinction  drawn  by  the 
court  is  so  unsubstantial  that  it  was  eviaently 
resorted  to  for  the  purpose  of  obstructing  the 
tide  of  "intolerable  litigation"  flowing  from  the 
decisions  following  the  So  Belle  Case.  Ken- 
tucky, Tennessee,  Indiana  and  Alabama  have 
but  recently  established  the  rule,  the  dangers 
and  difficulties  of  which  are  becoming  apparent 
in  Texas.  The  "intolerable  litigation"  invited 
and  appearing  in  Texas  has  not  yet  fairly  com- 
menced in  those  States.  It  will,  however,  ap- 
pear in  due  time,  and  the  courts  will  be  forced 
to  resort  to  refined  limitations,  as  Texas  has 
done,  to  restrict  it.  We  prefer  the  safety  af- 
forded by  the  conservatism  of  the  old  law,  as 
we  understand  it  to  be,  and  are  of  opinion  that 
no  recovery  for  mental  suffering  can  be  had 
under  the  circumstances  of  this  case.  Dorrah 
V.  Illinms  Cent.  B.  Go.  65  Miis.  14;  Salina  v. 
Trosper,  27  Kan.  544;  West  v.  Western  U. 
Teleg.  Go.  89  Kan.  98;  Bussell  v.  Western  U, 
Teleg.  Co.  8  Dak.  815;  Wyman  v.  Leavitt,  71 
Me.  227;  Lynclt,  v.  Kniaht,  9  H.  L.  Cas.  577; 
Victorian  B.  Comrs.  v.  Uoultas,  L.  R.  18  App. 
Cas.  222;  Indianapolis  cfc  St.  L.  B.  Co.  v. 
Stables,  62  111.  813;  Johnson  v.  Wells,  Fargo  dk 
Go.  6  Nev.  224;  2  Greenl.  Ev.  §  268;  Wood's 
Mayne,  Dam.  78. 

Beversed  and  remanded. 
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Falsely  pubUsiiiii^  that  a  person  Js  an  '*an- 
archigt"  is  libelous. 

(Octobers],  1801.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Appellate  Court,  First  District,  affirming  a 
judgment  of  the  Circuit  Court  for  Cook  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  the  al- 
leged publication  of  a  libel.    BtKrsed. 
The  case  sufflcientlv  appears  in  the  opinion. 
Mewn,  Jones  &  Lusk  for  appellant. 
Mr,  John  J.  Knickerbocker  for  appellee. 

Per  Curiam; 

The  demurrer  admits  all  such  facts  alleged 
in  the  declaration  as  are  well  pleaded.  Gould, 
PI.  chap.  9,  §  4.  The  declaration  here  alleges 
with  sufficient  legal  precision,  that  the  defend- 
ant falsely  and  maliciously  published  of  the 
plaintiff  language,  which  is  literally  transcribed 
in  the  declaration,  charging  that  the  plaintiff 
is  an  ''anarchist."  An  "anarchist" is  defined 
by  Webster  to  be:  **An  anarch;  one  who  ex- 
cites revolt,  or  promotes  disorder  in  a  State," 
and  this  we  assume  to  be  a  sufficiently  accurate 
definition  of  the  word.  It  is,  moreover,  here 
alleged  that,  at  the  time  and  place  of  the  pub- 
lication complained  of,  it  was  commonly  un- 
derstood and  believed  that  "the  doctrines, 
opinions,  beliefs,  teachings,  and  tenets  of  said 
class,  party,  or  sect  called  'Anarchists,'  as  afore- 
said, and  of  the  persons  composing  said  class, 
party,  or  sect,  is  that  the  law  and  order  of  so- 
ciety then,  and  ever  since  then,  and  now,  ex- 
isting should  be  overthrown  by  revolution  and 
force."  It  cannot  therefore  be  correctly  said 
that  this  is  no  more  than  charging  the  plaintiff 
with  being  a  member  of  a  certain  political  par- 
ty: for  anarchy,  being  the  enemy  of  all  gov- 
ernments, is  necessarily  the  reverse  of  a  politi- 
cal party,  which  is  always  in  support  of  some 
form  of  government,  and,  professedly,  of  that 


NoTB.~For  no^  on  libelous  publications,  see 
Moray  v.  Morning  Journal  Asso.  (N.  Y.)  9  L.  U.  A 
a21. 
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which  is  the  best.  It  seems  to  have  been  as- 
sumed, ID  the  courts  below, that  it  is  not  libelous 
to  publish,  falsely  and  maliciously,  that  one 
entertains  principles  merely  which  if  carried 
into  practice  would  be  violative  of  law  and 
destructive  of  all  government  and  of  every 
right  secured  by  it.  It  may  for  the  present  be 
conceded  that  an  action  would  not  lie  for 
slander  because  of  the  speaking  of  words, 
orally  onljr,  which  would  amount  to  such  a 
charge  against  an  individual:  but  the  rule  in 
regard  to  libel  is  different.  An  action  for  libel 
may  be  sustained  for  words  published  which 
tend  to  bring  the  plaintiff  into  public  hatred, 
contempt,  or  ridicule,  even  though  the  same 
words  spoken  would  not  have  been  actionable. 
Folkard,  Starkie,  Slander  &  Libel,  §§  155, 156; 
Newell,  Defamation,  p.  78  et  seq,;  Hare  &  W. 
Lead.  Cas.  181;  8  Am.  &  £ng.  Encyclop. 
Law,  298,  and  cases  cited  in  notes.  And  it 
would  seem  so  apparent  that  an  individual  may 
be  brought  into  hatred,  contempt,  or  ridicule, 
within  the  meaning  of  the  law,  by  professing 
vicious,  degrading,  or  absurd  pnnciples,  and 
especially  by  professing  them  and  also  confed- 
erating with  others,  alike  professing  them,  to 
give  them  effect,  that  it  can  need  no  discussion. 
The  followinjB^  cases  may,  however,  be  referred 
to  as  illustrative  of  the  correctness  of  this  view 
of  the  law:  Hoare  v.  Siherldek,  12  Q.  B.  824; 
Wakley  V.  Healey,  7  C.  B.  591;  Williams  v. 
Karnes,  4  Humph.  9;  Duncan  v.  Brown,  15  B. 
Mon.  186;  Stow  v.  Converse,  8  Conn.  825,  8 
Am.  Dec.  189;  Giles  v.  StaU,  6  Ga.  276. 

Since  government  is  the  only  guaranty  we 
can  have  for  protection  in  the  enloyment  of 
life,  aud  of  all  that  makes  life  desirable,  it  is 
inevitable  that  all  good  citizens  must  regard 
those  who  advocate  its  destruction  either  with 
feelings  of  hatred  or  contempt,  in  the  same 
measure  that  they  may  regard  them  as  power- 
ful or  impotent  to  carry  out  what  they  advo- 
cate. And  admitting,  therefore,  as  this  de- 
murrer does,  that  this  publication  was  made 
falsely  and  maliciously,  as  set  out  in  the  decla- 
ration, we  cannot  escape  the  conclusion  that  it 
is  libelous.  The  judgments  of  the  appellate 
and  circuit  courts  are  reversed,  and  the  cause 
is  remanded  to  the  circuit  court,  with  direc- 
tions to  that  court  to  overrule  the  demurrer  to 
the  declaration,  and  allow  the  defendant  to 
answer  over  if  it  shall  so  desire;  and  thereupon 
to  proceed  de  novo. 
Judgment  reve  rsed,  and  cause  remanded. 


End  of  Cases  m  Book  XIH. 


RESUME  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Changes,  Pron-ess  and  Development  of  the  Law  during  the  First  Quarter 
of  the  Judicial  Year  Beginning  with  Oct.  1, 1891,  Classified  as  Follows: 

L  Public,  Official,  and  Statutory  Mattbbs. 
II.  Contractual  and  Commbrcial  Relations. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations;  Personal  Status  or  Capacity. 
V.  Fiduciaries  and  Representatiyes. 

VI.  Torts  ;  Negligence  ;  Injuries  ;  Ndisancbs. 
Vn.  Property  Rights  ;  Liens  ;  Gifts  ;  Wills. 
VIII.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Elections, 

The  growing  importance  of  ballot  reform 
gives  interest  to  cases  on  the  new  Ballot  Acts 
of  the  different  States.  A  case  deciding 
amonff  other  things  several  important  questions 
as  to  the  validity  of  ballots  with  printing  *  'off- 
sets," grease  spots,  etc. .  on  the  backs  also  de- 
cides that  the  use  of  red  ink  or  an  indelible 
pencil  substantially  complies  with  an  Act  re- 
quiring erasures,  etc.,  to  be  made  with  a  lead 
pencil  or  common  writing  ink.  It  also  decided 
that  merely  erasing  a  name  is  of  no  effect 
without  substituting  another  or  writing  the 
words  "no  vote."    (Cal.)  761. 

Another  ballot-law  decision  holds  that  the 
party  name  on  the  ballot  may  be  sufQdently 
shown  in  a  vignette  without  making  the  name 
a  separate  heading.  Also  that  both  tickets 
made  by  division  of  a  split  convention  are  to 
be  put  on  the  ballots  as  presented  by  the  re- 
spective committees  without  any  decision  by 
the  election  commissioners  as  to  their  regular- 
ity or  any  addition  to  the  partv  name  thereon. 
(Mich.)  760. 

A  ballot  reform  Act  which  does  not  prevent 
an  elector  from  castin|!^  his  vote  fairly  does  not 
interfere  with  his  privileges  or  immunities,  and 
the  requirement  that  he  place  a  mark  opposite 
the  name  of  the  candidate  does  not  impose  an 
educational  qualification  within  a  constitutional 
prohibition.     (Tenn.)  183. 

Adjournment  of  an  election  contest  beyond 
the  time  limited  by  statute  absolutely  discon- 
tinues it,  even  if  both  parties  consent  to  pro- 
ceed.   (Ind.)  40. 

The  twenty  days  limited  for  an  election  con- 
test by  Indiana  Statutes  begins  to  run  as  soon 
as  the  board  has  convened  and  organized, 
although  the  trial  is  not  begun.    Id. 

Appropriations. 
A  provision  in  an  Appropriation  Act  that  the 
salary  for  a  certain  ottice  shall  be  paid  to  a 
certain  person  named,  and  none  other,  and  a 
statute  providing  a  penalty  for  paying  it  to  any 
other  person  than  the  one  named,  are  absolute- 
ly void  as  attempts  to  exercise  judicial  powers 
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by  declaring  who  is  the  legal  officer  entitled  to 
the  salary.    (Ind.)  177. 

The  rule  that  a  specified  appropriation  is 
necessary  in  order  to  draw  money  from  the 
state  treasury  is  applied  in  respect  to  the  pay- 
ment of  secretary,  stenographer  and  officers  of 
the  Senate  during  the  sitting  of  the  Senate  for 
an  impeachment  trial.    (Kan.)  222. 

The  sufflcicDcy  of  an  appropriation  is  con- 
sidered by  an  Indiana  case  which  also  decides 
that  the  sum  appropriated  for  a  soldiers'  and 
sailors'  monument  must  all  be  expended  for 
the  structural  work  and  not  for  incidental  ex- 
penses.   (Ind.)  169. 

Harbor  Lines. 

The  power  of  a  city  under  its  charter  to  es- 
tablish harbor  lines  extends  to  subsequent 
alterations  of  the  lines  as  proper  occasion  may 
require  by  the  establishment  of  new  ones. 
(Conn.)  590. 

Electric  Light  Company. 

The  validity  of  a  license  to  an  electric  light 
company  to  use  streets  is  upheld  in  an  Indiana 
case  against  various  objections,  and  it  is  also 
held  that  notice  of  proposals  for  a  contract  for 
such  lights  need  not  be  given  unless  required 
by  statute  where  payment  is  to  be  made  from 
the  corporation  treasury.  (Ind.)  647. 
Municipal  Debt. 

The  distinction  sometimes  recognized  be- 
tween debts  of  a  county  created  for  necessary 
purposes  or  under  statutory,  obligation,  and 
other  debts,  in  respect  to  the  constitutional 
limitation  of  indebtedness,  is  denied  by  the 
Supreme  Court  of  Missouri,  which  holds  that 
such  limitation  extends  to  debts  of  all  kinds. 
(Mo.)  244. 

Monopoly  of  Water  Supply. 

An  exclusive  riffht  to  supply  a  city  with 
water  for  a  term  of  years  cannot  be  given  to  a 
water  company  by  tne  city.    (Tex.)  388. 

Boards  of  Health. 
The  authority  of  county  boards  of  health  in 
Florida  is  exhaustively  discussed  by  a  case 
which  denies  that  they  have  any  authority  to 
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collect  fees  for  fumigation  or  disiDfection  of 
vessels  whicb  are  Dot  subject  to  quarantine. 
(Fla.)  549. 

Bailroad  Aid  Bonds. 

False  representations  to  induce  persons  to 
sign  a  petition  for  an  election  to  issue  railway 
bonds  may  be  shown  as  a  ground  of  enjoining 
the  issue  of  the  bonds.    (Neb.)  811. 
JnUrstate  Commerce. 

A  state  statute  prohibiting  freight  trains 
from  running  on  Sunday  between  sunrise  and 
sunset  except  with  live-stock  or  perishable 
freight,  or  to  complete  a  trip  which  can  be 
finiSied  before  9  A.  M. ,  is  invalid  as  a  regula- 
tion of  commerce  so  far  as  it  applies  to  inter- 
state freight  trains.    (Va.)  107. 

An  interestirig  illustration  of  a  regulation  in- 
directly affecting  interstate  commerce,  but  not 
constituting  an  unlawful  regulation  thereof, 
Ib  a  statute  prohibiting  game  birds  to  be  killed 
for  the  purpose  of  conveying  them  out  of  the 
State.    (Conn.)  804. 

But  the  Ganoe  Laws  of  a  State  can  give  no 
authority  to  take  carcasses  of  animals  or  parts 
Uiereof  while  in  the  c^ourse  of  transportation 
away  from  a  common  carrier  on  the  ground 
l^at  the  animals  have  been  killed  in  violation 
of  such  laws.    (Me.)  88. 

It  is  an  unconstitutional  regulation  of  com- 
merce for  a  state  statute  to  require  a  carrier  to 
remove  a  poor  person  without  a  settlement  in 
the  State  whom  the  carrier  has  brought  into 
the  State.    (Me.)  686. 

Eminent  Domain. 

The  taking  of  property  without  due  com- 
pensation does  not  apply  to  the  mere  deprecia- 
tion in  value  of  the  lot  of  an  abutting  owner 
who  does  not  own  the  street,  on  account  of 
the  construction  of  a  railroad  in  the  street 
where  there  is  no  actual  invasion  or  physical 
interference  with  his  premises  or  access  there- 
to.   (Md.)126. 

The  right  to  appropriate  for  public  use  land 
which  has  already  been  appropriated  is  upheld 
in  case  of  a  water  company,  which  has  per- 
mission to  take  water  from  a  pond  of  which 
the  shores  have  already  been  appropriated  for 
other  public  uses  where  the  land  is  not  indis- 
pensable to  the  prior  appropriatorbut  is  to  the 
water  company.    (Mass.)  832. 

Express  legislative  authoritv  is  not  neces- 
sary to  justify  county  commissioners  in  taking 
a  strip  of  laud  from  a  school-house  lot  for  a 
town-way.    (Mass.)  157. 

Police  Power. 

The  power  of  a  municipality  to  regulate  the 
storage  of  inflammable  oils,  etc.,  does  not  ex- 
tend to  absolute  discretion  to  give  and  revoke 
permission  to  keep  and  store  such  oils  without 
any  nile  for  determining  the  conditions.  (Ind.) 
687. 

The  suspension  of  electric  wires  over  or  up- 
on the  roofs  of  buildings,  which  is  shown  to 
be  extremely  dangerous  as  liable  to  cause  or 
prevent  the  extinguishment  of  flres.  may  be 
prohibited  by  ordinance  and  removed  by  pub- 
lic officers  on  failure  of  the  owners  after  notice 
to  remove  them.    (C.  C.  N.  D.  Cal.)  131. 

Legislative  authority  to  construct  a  telegraph 
line  on  a  public  way  is  not  irrevocable  and  is 
subject  to  the  police  power.     (N.  Y.)  454. 

The  police  power  of  a  city  given  by  charter 
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ma;^  extend  to  a  penal  ordinance  fixing  the 
weight  of  loaves  of  bread.    (Mich.)  286. 

Municipal  power  to  restrict  wooden  build- 
ings is  discussed  in  a  case  which  decides, 
among  other  things,  that  such  power  is  not 
absolute.    (Ind.)  481. 

Regulation  of  RaiVroade. 

That  a  dummy  railroad  is  a  railroad  within 
the  meaning  of  statutes  regulating  the  opera- 
tion of  railroads  is  also  decided  by  the  Su- 
preme Court  of  Tennessee.     (Tenn.)  185. 

The  duty  of  keeping  a  lookout  upon  a  loco- 
motive, imposed  by  the  Tennessee  statutes  on 
every  railroad  company,  requires  the  engine 
as  well  as  the  lookout  to  be  at  the  head  of  the 
train.    (Tenn.)  864. 

Privileges  of  Citieens. 

A  statute  denying  dower  to  nonresident  wid- 
ows does  not  violate  the  constitutional  provis- 
ion as  to  the  privileges  and  immunities  of 
citizens.    (Kan.)  282. 

Dve  Process. 

The  constitutional  requirement  of  due  pro- 
cess of  law  is  violated  by  a  statute  providing 
that  a  purchase  of  land  at  execution  sale  un- 
der an  invalid  judgment  shall  be  valid  unless 
the  purchaser  is  reimbursed  for  his  bid  with 
interest  and  costs  of  defending  the  title.  (K. 
Y.)804. 

Insolvent  Law. 

A  state  insolvent  law  is  valid  as  to  nonres- 
idents so  far  as  to  defeat  a  contract  making  a 
Srohibited  preference  of  property  within  the 
tate.    (Minn.)  462. 

If^junetion  against  Ordinance. 

An  exception  to  the  rule  that  an  injunction 
will  not  lie  to  prevent  the  passage  of  a  munici- 
pal ordinance  is  made  by  a  Kentucky  decision 
in  favor  of  an  injunction  against  an  ordinance 
to  authorize  the  illegal  transfer  of  property 
which  might  result  in  irreparable  injary. 
(Ky.)  844. 

Courts;  Foreign  StoekhMers. 

The  rule  that  a  court  will  not  enforce  the 
liabilityfof  stockholders  under  the  laws  of  an- 
other State  is  illustrated  in  a  case  where  such 
liability  had  not  been  judicially  established 
and  the  corporation  had  no  place  of  business 
in  the  State,  and  the  parties,  though  both  non- 
residents, resided  in  different  States  and  neither 
of  them  resided  in  the  State  where  the  cor 
poration  was  organized.  (Mass.)  56. 
Naturalization. 

The  requisites  of  a  court  whicb  can  have 
jurisdiction  in  naturalization  proceedings  is 
discussed  in  a  Maine  case,  which  holds  that 
where  the  judge  must  keep  and  authenticate 
the  records,  although  it  has  a  recorder  to  keep 
them  when  requested  by  the  judge,  the  court 
does  not  have  such  jurisdiction.  (Mass.)  229. 
Attorneys. 

Attorneys  need  no  appointment  by  any  bar 
association  in  order  to  prefer  charges  for  the 
disbarment  of  another  attorney  for  miscon- 
duct.    (Conn.)  767. 

Officers, 

An  infant  may  be  appointed  a  deputv  sheriff 
unless  otherwise  provided  by  statute  although 
under  the  State  Constitution  he  cannot  be  an 
officer.    (N.  C.)  721. 

The  power  to  make  an  appointment  to  an 
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office  largely  within  the  cootrol  of  the  Legis- 
lature may  be  given  to  an  administrative  offi- 
cer under  a  constitutional  provision  that  the 
appointment  shall  be  made  as  "prescribed  by 
law."    (Ind.)79. 

An  office  is  not  necessarily  abandoned  by 
accepting  an  incompatible  office.     (N.  H.)  670. 

The  rights  of  municipal  officers  who  have 
been  made  trustees  by  authority  of  a  statute 
are  not  vested  so  as  to  prevent  the  Legislature 
from  transferring  the  trust  to  other  officers. 
(R.  L)  217. 

The  omission  of  venue  from  a  notary  pub- 
lic's jurat,  which  by  the  authority  of  many  de- 
cisions would  seem  to  be  fatal,  is  held  not  so 
in  Michigan  where  the  notary  is  a  state  officer 
and  the  record  of  his  appointment  is  kept  in 
the  office  of  the  secretary  of  state.  (Mich.) 
656. 

The  exemption  of  an  officer  from  liability 
for  public  money  deposited  in  a  bank  which 
had  the  confidence  of  the  public,  but  which 
afterwards  suspended,  cannot  extend  to  a  case 
where  he  placed  the  money  in  the  bank  on  a 
general  deposit  in  violation  of  law.  (Ala.) 
659. 

Taxe»  and  Assesements. 

By  a  Vermont  decision  it  is  held  that  a  cor- 

g oration  of  another  State  "  is  taxed  by  such 
tate  for  all  its  stock  "  so  as  to  relieve  share- 
holders in  Vermont  from  a  tax  on  their  shares 
when  it  is  subject  to  an  annual  tax  assessed 
according  to  the  amount  of  its  paid  up  capital. 
(Vt.)  166. 
A  statutory  exemption  of  the  capital  stock 


of  a  corporation  when  its  tangible  property  is 
assessed  does  not  prevent  taxation  of  the  excess 
in  value  of  the  capital  stock  over  the  tangible 
property.     (Ind.)  515. 

A  deduction  of  debts  cannot  be  made  from 
the  value  of  national  bank  stock  under  a  state 
statute  denying  the  right  to  such  deduction 
*•  to  any  bank,  company  or  corporation  exer- 
cising banking  powers  or  privilegej«."  (Neb.) 
614. 

Charging  the  expense  of  maintaining  a  har- 
bor upon  those  living  in  its  immediate  vicinity 
does  not  violate  a  constitutional  provision  as 
to  equality  and  uniformity  of  taxation.  (Or.) 
588. 

The  rule  that  exemption  from  taxation  does 
not  extend  to  local  assessments  is  applied  to  a 
case  of  express  exemption  from  '*  all  taxation 
bv  state  or  local  laws  for  any  purpose  what- 
ever."   (Ky.)  668. 

The  exemption  of  the  land  of  Indians  from 
taxation  is  upheld  in  Indiana  by  force  of  the 
Ordinance  of  1787.    (Ind.)  512. 

Special  Taxing  THstriei. 
The   creation  of   a  public  corporation  to 
maintain  a  ship  canal  at  the  mouth  of  a  navi- 
gable river  with  power  to  levy  taxes  therefor 
is  for  a  municipal  purpose.     (Or.)  583. 

Schools, 

The  teaching  of  German  in  any  school  on 

demand  of  a  certain  number  of  patrons  cannot 

be  restricted  under  the    Indiana  statute   to 

schools  of  certain  grades  in  a  city.    (Ind.)  147. 


II.  Contractual  and  Commercial  Relations. 


Statutory  Obligation. 
A  mere  statutory  obligation  to  pay  money 
does  not  create  an  implied  promise  to  pay  it, 
but  the  obligation  depends  on  the  statute  itself. 
(Conn.)  210. 

Public  Contracts. 
The  constitutional  provision  for  letting  con- 
tracts to  the  lowest  bidder  requires  that  definite 
plans  and  specifications  must  accompany  an 
advertisement  for  bids.    (Ark.)  858. 

Conflict  of  Laws. 

A  nice  distinction  between  matters  relating 
to  the  nature  and  validity  of  the  contract  ana 
those  relating  to  the  remedy  is  found  in  a 
case  holding  that  the  right  to  show  that  an  in- 
dorsement is  affected  bv  a  collateral  oral  agree- 
ment is  governed  by  the  lex  loci.    (Mass.)  52. 

A  note  and  mortgage  are  governed  by  the 
laws  of  the  State  in  which  they  are  made  and 
in  which  the  money  is  paid  over  to  the  maker 
by  an  agent  of  a  nonresident  mortgagee,  al- 
though they  are  made  payable  at  the  mort- 
gagee's residen ce.     ( Ala. )  299. 

Alteration  of  Instruments. 
The  materiality  of  alterations  in  instruments 
is  illustrated  by  a  decision  that  the  interlinea- 
tion of  an  agreement  for  attorneys'  fees  is  not 
material  where  they  are  providea  for  bv  stat- 
ute.   (Mich.)  818. 

Family  Settlement. 
A  family  settlement  for  a  distribution  of  the 
process  of  a  benefit  certificate  before  anyone 
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knows  to  whom  the  certificate  is  payable  is  on 
a  sufficient  consideration.    (R.  I.)  601. 

Surety  as  "  Creditor." 
The  character  of  a  surety  on  an  unmatured 
obligation  as  a  creditor  is  discussed  in  a  case 
holding  that  he  is  included  amongi*'  creditors, 
purchasers  or  other  persons  "  who  are  entitled 
by  statute  to  take  property  from  a  debtor  to  sat- 
isfy their  claims.    (Tex.)  840. 

Bills  and  Notes. 

The  substantial  exhaustion  of  the  fund  for 
paying  Alabama  claims  makes  due  a  note  pay- 
able when  "the  United  States  pays  judgments" 
in  such  cases.     (Mass.)  258. 

An  irregular  or  blank  indorsement  under  the 
Connecticut  statutes,  which  gives  it  the  effect 
of  an  ordinary  indorsement,  makes  the  in- 
dorser  liable  as  such  precisely  in  the  order  in 
which  he  stands  upon  the  note,  although  he 
signs  above  and  before  the  payee.  (Conn.) 
806. 

Banks. 

The  doctrine  that  a  bank  receiving  paper  for 
collection  is  liable  for  the  default  of  a  corre- 
spondent bank  to  which  it  sends  the  paper  is 
applied  in  a  New  York  case  to  a  default  by 
the  insolvency  of  the  correspondent.    (N.  Y.) 

Lack  of  money  in  the  bank  to  meet  a  check 

will  not  relieve  the  holder  from  his  obligation 

to  present  it,  where  the  drawer  would  have 

provided  it  or  paid  it  if  payment  had  been  in- 

i  sisted  on.    (N.  Y.)  48. 
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The  difference  between  a  savings  bank  book 
and  an  ordinary  commercial  bank  certificate  is 
clearly  shown  by  a  Connecticut  decision  hold- 
ing that  such  book  is  not  a  negotiable  instru- 
ment and  cannot  be  made  so  by  contract  so  as 
to  give  an  assignee  any  right  against  the  bank 
where  the  book  was  obtained  by  fraud. 
(Conn.)  727. 

Active  vigilance  to  detect  fraud  aiid  forgery 
is  due  by  a  savings  bank  officer  to  a  depositor  on 
paying  the  deposit  to  one  presenting  the  pass- 
book, althoufh  the  by-laws  provide  that  the 
bank  will  not  be  responsible  for  fraud  in  present- 
ing the  bank  book  and  drawing  the  money, 
where  thev  also  require  its  presentation  by  the 
owner  or  bis  agent  duly  constituted  by  a  writ- 
ing signed  and  acknowledged  as  a  condition  of 
payment.    (N.  Y.)  786. 

CaiTiers. 

A  novel  case  as  to  the  ri^ht  to  a  free  pass 
guaranteed  to  a  grantor  and  his  family  decides 
that  a  grandchild  of  the  grantor  who  has 
ceased  to  be  a  member  of  his  household  is  nut 
a  member  of  his  family.    (Mass.)  818. 

The  much  disputed  question  whether  or  not 
a  conductor  must  accept  a  passenger's  word  as 
to  his  right  to  ride  on  a  ticket  where  a  mistake 
has  been  made  bv  other  a^nts  of  the  carrier  is 
discussed  in  a  ^Mississippi  case,  which  decides 
in  favor  of  the  passenger.    (Miss.)  88. 

Accepting  too  small  a  fare  from  a  passenger 
by  mistake  will  not  defeat  the  right  to  collect 
the  balance  of  the  full  fare  within  a  reasonable 
time  after  discovering  the  mistake  or  to  eject 
the  passenger  for  failure  to  pay  it.  (Minn.) 
596. 

The  measure  of  duty  in  respect  to  stopping 
a  train  on  a  dummy  railway  without  regular 
stopping  places  is  that  applicable  to  street  rail- 
roads and  not  to  ordinary  railroads,  and  is  not 
fulfilled  by  merely  stopping  a  reasonable  time. 
(Ala.)  95. 

The  usage  of  a  carrier  requiring  a  shipper 
of  live  stock  to  unload  it  will  not  prevail  as 
against  an  express  contract  of  the  carrier  to 
perform  that  duty.     (Mass.)  263. 

The  requirement  of  notice  before  removing 
stock  injured  on  a  railroad  is  held  to  be  sub- 
stantially complied  with  where  opportunity 
was  given  to  the  station  agent  at  the  place  of 
destination  to  examine  the  stock,  and  written 
notice  was  sent  within  four  days  after  to  the 
company's  claim  agent.    (Ran.)  862. 

Favontism  between  shippers  by  an  agree- 
ment to  give  rebates  is  pronounced  illegal  at 
common  law  by  the  supreme  court  of  Vermont 
in  the  case  of  contracts  made  before  the  Inter- 
state Commerce  Act.    (Vt.)  70. 

Each  backman  may  be  assigned  a  separate 
stand  at  the  depot  ground  of  a  railroad  com- 
pany, and  may  be  elected  from  the  stand  as- 
signed to  another  if  be  refuses  to  leave  it,  if  no 
unnecessary  force  is  used.    (Mich.)  848. 

The  liability  of  a  cotton  compress  company, 
which  has  received  cotton  for  compression  and 
storage  with  agreement  to  insure  it,  where  the 
cotton  is  destroyed  by  fire,  and  of  a  carrier 
which  has  made  the  company  its  agent  to  issue 
bills  of  lading  for  cotton  received,  with  various 
interesting  questions  as  to  the  liabilities  and 
remedies,  are  discussed  in  a  Tennessee  case. 
(Tenn.)  518. 
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Insurance, 

The  amount  for  which  a  creditor  maylaw- 
fully  insure  his  debtor's  life  is  held  by  a  Penn- 
sylvania decision  to  be  what  is  sufficient  to 
cover  the  debt  with  interest  and  the  coetof  the 
insurance  for  the  period  of  expectancy  of  the 
life  insured.    (Pa.)  488. 

Sun-stroke  or  heat  prostration  is  held  by  a 
very  interesting  and  learned  opinion  not  to  be 
covered  by  a  policy  of  insurance  against  in- 
juries through  external,  violent  and  accidental 
means,  excluding  those  due  to  any  disease  or 
bodily  infirmity.    (C.  C.  W.  D.  Mo.)  114. 

Death  by  inhaling  deadly  gas  in  a  well  is 
held  by  a  Pennsylvania  case,  following  the 
leading  case  in  8  L.  R.  A.  448,  to  be  caused  by 
violent,  external  and  accidental  means,  and  also 
not  to  be  within  the  meaning  of  an  exemption 
clause  as  to  death  from  "inhalation  of  gas." 
(Pa.)  661. 

The  exception  in  an  insurance  policy  against 
liability  for  death  caused  by  fighting  is  inter 

{>reted  to  cover  death  by  shooting  which  fol- 
owed  the  fighting  and  which^waa  the  result  of 
it.    (Ga.)888. 

The  exemption  of  an  accident  policy  from 
liability  for  injury  incurred  in  the  violation  of 
law  is  held  by  a  Vermont  decision  to  extend  to 
an  injury  by  slipping  on  frozen  ground  while 
returning  from  a  hunting  expedition  or  a  visit 
of  pleasure  on  Sunday,    (Vt)  687. 

What  constitutes  voluntary  exposure  to  un- 
necessary danger  is  a  question  discussed  in  a 
life  insurance  case  where  the  insured  was  killed 
by  a  train  and  must  have  fallen  or  been  thrown 
on  the  track  from  a  platform  not  intended  for 
passengers.    (Msss.)  268. 

Voluntary  exposure  to  unnecessary  danger 
is  not  shown  by  running  toward  a  train  which 
does  not  stop  to  get  the  mail  and  stumblin? 
and  falling  down  a  bank  against  the  engine 
(Ala.)    267. 

A  lease  for  tve  years  with  an  agreement  to 
purchase  at  the  end  of  the  time  is  not  during 
the  time  a  transfer  of  title  or  possession  which 
will  defeat  a  policy  allowing  occupancy  by  a 
tenant.    (Cal.)  475. 

A  chattel  mortgage  by  one  partner  on  firm 
property  makes  a  change  of  *  interest"  if  not 
of  title  or  possession  within  the  meaning  of  an 
insurance  policy.    (Mich.)  684. 

The  right  of  the  insured  to  rescind  the  pol- 
icy for  misrepresentations  in  the  application 
made  by  the  agent  without  his  knowledge  is 
not  defeated  by  the  fact  that  the  insurer  would 
be  bound  by  the  policy  unless  rescinded  bv 
him.     (Mich.)  349. 

Donations;  Forfeiture. 
The  removal  of  a  manufactory  which  h^ 
proved  a  failure  financially  is  hdd  not  to  vio 
late  the  rights  of  those  who  made  donations  to 
secure  its  establishment  in  their  communitv. 
(Mich.)  6»8. 

Conveyances;  Leases. 

A  novel  case  concerning  a  deed  to  the '  'heirs" 
of  the  grantor's  son  reserving  to  the  latter  a 
life  estate  after  life  estates  to  the  grantor  and 
another  holds  the  deed  to  be  a  present  grant  to 
the  children  of  such  son.    (N.  Y.)  47. 

A  reservation  in  a  conveyance  of  what  the 
grantor  has  previously  sold  takes  out  of  the  deed 
all  that  is  included  in  the  boundaries  of  the 


H^suM^  OF  Dbcisioks. 
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land  previously  sold,  although  the  prior  con- 
veyances conveyed  only  the  surface  and  the 
grantor  still  owned  the  minerals  besides  timber 
and  a  mill  site.    (Ky.)  389. 

A  deed  for  a  money  consideration  on  condi- 
tion that  it  shall  be  void  if  the  grantor  supports 
the  grantee  for  life  and  gives  him  a  decent 
burial  constitutes  a  mortgage.    (Conn.)  452. 

The  requisite  contractmg  parties  do  not  ex- 
ist in  the  case  of  a  mortgage  by  a  person  to 
himself  as  administrator.    (Yt.)  676. 

The  necessity  of  parting  with  all  control 
of  deeds  in  order  to  make  a  delivery  is  shown 
by  a  decision  holding  that  there  was  no  deliv- 
ery where  a  box  containing  them  with  other 
property  was  given  by  the  grantor,  when  ex- 
pecting to  die,  to  another  person  to  be  kept  un- 
opened until  after  the  funeral.    (Conn.)  64. 

An  aunt's  authority  to  deliver  a  deed  of  gift 
is  terminated  by  the  grantor's  death.  (Utah) 
714, 

But  the  death  of  the  lessee  does  not  abrogate 
a  written  lease.    ( Miss.)  598. 

A  stipulation  in  a  written  lease  giving  the 
right  to  cut  and  use  trees  on  the  premises  may 
be  waived  by  parol.    (Miss.)  633. 
Party  WaU  Agreement, 

Although  an  oral  agreement  to  pay  half  the 
value  of  a  party-wall  when  it  is  used  is  held 
by  the  Texas  Supreme  Court  not  to  be  binding 
on  a  subsequent  purchaser,  the  sale  of  the  lot 
is  held  to  be  a  use  of  the  wall  within  the  mean- 
ing of  the  contract.    (Tex.)  50. 

Gcyoenant  on  Sale  of  Secret. 

A  covenant  by  one  selling  a  business  that 
she,  her  father,  husband  and  brother-in-law 
will  refrain  from  communicating  a  secret 
recipe  used  in  the  business  to  anvone  but  the 
buyer,  and  from  using  trade-marks  connected 
with  the  business  under  a  penalty  of  $5,000 
named  as  stipulated  damages  in  case  of  a  vio- 
lation of  the  covenant  within  five  years,  does 
not  limit  her  liability  for  such  damages  to  her 
own  personal  violation  of  the  covenant,  but  ex- 
tends it  to  a  violation  by  any  of  the  persons 
named.    (N.  Y.)  652. 

Sales. 

A  somewhat  peculiar  case  in  which  the  obli- 
gation to  make  the  first  annual  pavment  on  a 
contract  is  held  optional  is  one  for  the  purchase 
of  patents  with  a  cash  payment  and  an  agree- 
ment for  annual  payments  for  fourteen  years. 


amounting  to  $250,000  or  $100,000  to  be  paid 
within  two  years  providing  that  failure  to 
make  any  payment  shall  make  the  contract 
void.     (Mass.)  690. 

The  good- will  and  trade-marks  of  an  insolv- 
ent manufacturing  company  are  part  of  its 
property  which  may  pass  at  an  assignee's  sale 
of  the  mills,  machinery,  etc.     (Md.)  380. 

Private  representations  made  before  a  public 
auction  may  constitute  a  warranty.    (Vt.)  678. 

It  may  be  shown  that  by  usage  the  sellers  of 
tobacco  by  samples  undertake  to  guarantee  the 
truth  of  statements  on  tags  attached  to  the 
samples.    (Pa.)  438. 

The  price  fixed  by  a  combination  of  manu- 
facturers for  their  own  purposes  will  jiot  gov- 
ern as  to  the  price  to  be  paid  by  a  purchaser 
from  one  of  them  for  goods  ordered  without 
mentioning  the  price.    (Mich.)  770. 

A  contract  for  ice  of  a  described  quality  and 
thickness  is  an  express  warranty  that  it  shall 
be  of  that  quality  and  thickness  when  deliv- 
ered, and  the  warranty  is  not  waived  by  re- 
ceiving, storing  and  attempting  to  dispose  of 
the  ice.    (Me.)  224. 

Statute  of  Frauds. 

The  Statute  of  Frauds  as  to  a  contract  for 
more  than  one  year  does  not  apply  to  a  parol 
agreement  by  one  having  a  lease  of  a  farm  for 
one  year  beginning  at  a  future  day  to  use  the 
ice  in  an  ice-house^  thereon  without  charge  if 
he  would  refill  it  so  as  to  leave  it  filled  when 
he  surrendered  possession.    (Conn.)  646. 

The  Statute  of  Frauds  as  to  a  promise  to  pay 
the  debt  of  another  applies  to  a  verbal  promise 
by  the  administrator  of  a  mortgagee  to  pay 
taxes  against  the  mortgagor  if  the  collector 
will  not  levy  on  the  mortgaged  property,  on 
which  he  has  no  lien.     (Conn.)  648. 

Although  an  agreement  to  acquire  real  estate 
converted  into  money  and  divide  the  proceeds 
is  within  the  Statute  of  Frauds,  a  trust  to  pay 
over  the  proceeds  will  arise  where  the  contract 
has  been  executed,  except  as  to  such  payment. 
(Mich.)  621. 

Honesty  oj  Employe. 

The  breach  of  the  implied  condition  that  an 
employe  will  serve  his  employer  honestly  by 
embezzling  funds  during  every  month  he  was 
employed  by  a  contract  which  was  entire  for 
each  month  prevents  any  recovery  for  wages. 
(Minn.)  72. 


III.  Corporations  and  Assogiatioms. 


A  very  important  case  as  to  the  status  of 
foreign  corporations  holds  that  the  fact  that 
the  incorporators  are  ail  residents  of  the  State, 
and  the  principal  place  of  business  is  in  the 
State,  Will  not  make  their  incorporation  in  an- 
other State  invalid  where  no  fraud  or  evasion 
of  the  laws  of  the  State  of  incorporation  is 
shown.    (N.  Y.)  854. 

False  statements  in  a  certificate  filed  by  a 
foreign  corporation  in  order  to  be  permitted  to 
do  business  will  not  render  the  consignees  liable 
for  deceit  to  one  who  suffers  loss  bv  giving 
credit  to  the  corporation.    (Mass.)  783. 

The  question  whether  a  bank  was  a  corpora- 
tion or  a  partnership  was  held  to  be  a  question 
for  the  jury,  where  there  was  evidence  of  or- 
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ganization  under  an  alleged  charter,  the  hold- 
ing of  stock  and  receipt  of  dividends  thereon. 
(Pa.)  870. 

The  powers  of  a  committee  of  a  corporation 
appointed  to  make  a  contract  may  be  exercised 
bv  a  majority  of  the  committee  in  the  absence 
of  the  other  members.    (Mass.)  559. 

The  estoppel  of  stockholders  as  to  the  corpo- 
rate character  of  their  company,  has  a  some- 
what striking  illustration  in  a  Pennsylvania 
case  in  which  subscribers  to  companies  never 
completely  organized  but  merged  in  a  new 
companv  were  held  estopped  as  against  credi- 
tors of  the  latter  to  deny  the  legality  of  the 
merger  or  the  corporate  character  of  any  or  all 
of  the  companies.    (Pa.)  779. 


870  BAsomA  of  Dbgibionb. 
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A  corporation  is  not  liable  for  the  forgery 
by  its  president  of  the  secretary's  signature  to 
certificates  of  stock  taken  in  private  and  per- 
sonal transactions  with  him,  although  it  had 
allowed  him  to  continue  in  office  and  have  ac- 
cess to  its  certificate  book  and  seal  after  he  had 
violated  his  agreement  to  pledge  his  own  shares 
to  his  associates  by  pledging  them  to  another. 
(Mass.)  108. 

The  Minnesota  law  as  to  a  union  depot  in 
the  city  of  St.  Paul  is  construed  to  require  the 
railroad  companies  owning  stock  therein  to 
surrender  some  if  necessary  in  order  to  allow  a 
new  company  whose  road  enters  the  city  to  be- 
come a  member  of  the  corporation .  (Minn. )  415. 

The  reasonableness  of  tolls  charged  bv  a 
company,  so  long  as  within  the  limits  fixed  by 
statute,  cannot  be  questioned,  and  the  right  to 
collect  tolls  cannot  be  questioned  by  denying 
the  necessity  of  the  franchise  or  the  perfection 
of  the  improvements  made  by  the  corporation. 
(Pa.)  427. 


Under  the  retaliatory  feature  of  the  Mary- 
land statute  as  to  foreign  insurance  companies, 
if  a  Maryland  company  is  refused  a  license  in 
another  State  on  the  ground  of  discretion, 
companies  of  that  State  may  be  excluded  from 
Maryland  on  the  same  ground  although  the 
Maryland  statutes,  do  not  in  terms  authorize  iu 
(Md.)  684. 

The  law  of  a  benefit  society  making  the  de- 
cision as  to  a  death  claim  by  its  committee  final, 
and  denying  any  appeal  to  the  courts,  is  not 
invalid.    (Mich.)  625. 

The  rule  that  church  property  cannot  be  di- 
verted from  the  purposes  for  which  it  was  given 
applies  in  the  case  of  a  Baptist  church,  although 
independent  in  government,  where  a  majority 
attempt  to  useit^in  teaching  doctrines  contraiy 
to  those  of  the  Baptist  denomination.  (Iowa) 
198. 


IV.  Domestic  Relations;   Personal  Status  or  Capacity. 


A  divorce  will  not  be  denied  to  a  man  in 
case  of  his  wife's  adultery  by  reason  of  the 
fact  that  he  married  her  while  under  arrest  on 
bastardy  process  merely  to  have  the  child  bom 
in  wedlock  and  on  an  agreement  with  her  that 
thev  should  never  live  together,  which  they 
have  kept.     (Mass.)  848. 

Resumption  of  marital  duties  by  a  wife  who 
had  voluntarily  left  her  husband  is  no  consid- 
eration for  the  revocation  of  a  valid  antenup- 
tial contract.    (Pa.)  581. 

The  right  of  women  to  be  admitted  to  the 
bar  on  equal  terms  with  men  is  affirmed  by  a 
Colorado  decision  in  the  absence  of  statutory 
or  constitutional  provision  to  the  contrary. 
(Colo.)  588. 

A  marriage  which  is  void  because  one  of  the 
parties  has  no  right  to  marry  cannot  legitimate 
a  child  under  a  statute  providing  for  legitima- 
tion by  marriage.     (Mass.)  275. 

The  meaning  of  the  word  "relative,"  in  the 
Maine  statute  giving  to  the  descendants  the 
share  of  a  relative  named  as  devisee,  who  dies 


before  the  testator,  is  restricted  to  blood  rela- 
tions and  does  not  extend  to  relatives  by  mar- 
riage.    (Me.)  87. 

The  presumption  as  to  care  and  prudence  of 
a  child  is  that  it  was  such  as  was  usual  for 
those  of  his  age  and  exprience,  but  the  pre- 
sumption is  not  conclusive.    (Pa.)  874. 

The  protection  of  infants'  property  is  illus- 
trated by  a  case  in  which  a  judicial  sale  to  a 
relative,  who  was  virtually  their  guardian,  wus 
set  aside  although  the  sale  was  in  good  faiih 
and  managed  by  a  stranger  appointed  curator 
of  the  estate.    (Ark.)  490. 

The  distinction  between  residence  and  dom- 
icil  is  made  in  the  case  of  a  child  not  formally 
adopted  but  living  as  a  member  of  the  family 
of  a  resident  of  a  school  district,  and  the  child 
is  held  to  be  a  resident  of  the  district  for  school 
purposes.    (ConnO  161. 

Unsoundness  of  mind  requiring  a  guardisD 
is  something  more  than  a  liability  to\xerdse 
"ordinary  care  and  prudence"  in  managing  and 
taking  care  of  one's  property.    (Iowa)  757. 


V.  Fiduciaries  and  Representatives. 


The  bond  on  granting  ancillary  administra- 
tion may  be  made  twice  the  value  of  the  per- 
sonal estate  in  the  State,  although  the  language 
of  N.  Y.  Code  Civ.  Proc,  §  2699,  would  seem 
to  limit  it  to  twice  the  amount  of  the  claims  of 
resident  creditors.    (N.  Y.)  104. 


The  ratification  of  unauthorized  acts  extends 
to  negligence  of  one  who  was  not  at  the  time 
acting  in  the  employment  of  the  person  ratifv- 
ing.    (Mass.)  219. 


VI.  Torts;  Negligence;  Injuries;  Nuisances. 


Breach  of  Public  Duty. 

The  nile  that  a  breach  of  public  duty  will 
create  a  liability  to  a  person  injured  in  conse- 
quence is  applied  to  the  case  of  a  street  railroad 
company  which  failed  to  use  the  extra  degree 
of  care  required  by  a  valid  ordinance.  (Mo.) 
74. 

The  obligation  of  a  sleeping  car  company  to 
passengers  occupying  berths  is  illustrated  by  a 
decision  that  the  passengers  can  recover  for 
mistake  in  awakening  them  and  causing  them 
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to  get  off  at  the  wrong  place,  where  they  are 
injured  by  the  consequent  exposure.  (Tex.) 
215. 

McUicums  Pratecutian. 

That  the  malicious  prosecution  of  a  civil 
suit  without  probable  cause  is  actionable  al 
though  defendant  is  not  arrested  or  his  proper 
ty  attached  is  affirmed  as  the  better  doctrine 
by  the  Supreme  Court  of  Missouri.  (Mo.)  59. 
Lihd  and  Zander. 

Words  which  merely  impute  a  criminal  in* 
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tention  are  not  within  the  rule  which  makes  a 
charge  of  crime  actionable.    (R.  I.)  134. 

The  words  "Bad  Debt  Collecting  Agency," 
printed  in  large  bold  type  on  envelopes  mailed 
to  a  debtor,  especially  when  mailed  in  care  of 
his  employers,  constitute  a  criminal  libel. 
<Mo.)419. 

Falsely  publishing  that  a  person  is  an  "an- 
archist" is  libelous.    (111.)  864. 

The  privilege  of  discussing  the  character  and 
fitness  of  a  candidate  for  office  does  not  extend 
to  false  statements.    (Mo.)  59. 

The  distinction  between  the  privilege,  in  the 
case  of  libel,  as  to  servants,  and  that  in  case  of 
public  persons,  is  clearly  brought  out  in  a 
Massachusetts  decision  which  holds  that  false 
statements  of  fact  as  to  public  persons  are  not 
privileged,  although  free  and  open  comment 
and  criticism  are,  and  that  reasonable  cause  to 
believe  the  truth  of  the  charge  is  no  defense  to 
a  libel,  also  that  damages  therefor  cannot  be 
enhanced  by  republication  of  the  libel  by  others 
even  if  it  was  a  probable  consequence.  (Mass.) 
91. 

The  rule  as  to  privileged  communications  in 
libel  cases  applies  to  a  communication  by  the 
cashier  of  a  bank  to  a  stockholder  as  to  the 
solvency  of  a  surety  on  a  bond  to  the  bank. 
(N.  J.)  655. 

Slander  of  TiOe, 
A  case  as  to  slander  of  title  decides  that  no 
action  therefor  can  be  based  on  statements 
which  cause  the  breach  by  a  third  person  of  a 
valid  contract  because  there  is  a  remedv  on  the 
contract,    ((^al.)  707. 

Poisoning  Animals. 
Evidence  of  the  market  value  of  does  is  not 
necessary  to  sustain  a  judgment  for  damages 
for  poisoning  them,  where  there  is  proof  of 
their  usefulness  and  services  from  which  the 
jury  can  infer  value.    (Tex.)  272. 

Conversion. 
The  sale  of  stolen  stock  by  a  stock  broker, 
who  purchased  it  from  the  thief  in  good  faith, 
renders  him  liable  to  the  owner  for  conversion. 
(Cal.)  605. 

Negligence  Oenerally. 

The  liability  of  a  railroad  company  for  in- 
jury to  a  boy  by  its  turn-table  left  unlocked 
near  a  highway  is  denied  by  a  Massachusetts 
decision  reviewing  conflicting  authorities. 
(Mass.)  248. 

A  common  hand-car  is  not  such  a  dangerous 
agency  that  a  railroad  company  is  liable  for 
leaving  it  unlocked  and  unguarded  near  a  rail- 
road track  at  a  distance  from  any  habitation, 
where  a  boy,  who  with  others  had  put  it  on 
the  track,  was  run  over  and  killed  by  it. 
(Utah)  765. 

Want  of  care  in  making  an  excavation 
whereby  a  building  on  adjoining  land  is  dam- 
aged, is  presumed  where  no  notice  was  given 
to  the  owner.    (N.  J.)  569. 

The  weight  which  may  properly  be  driven 
upon  a  bridge  is  discu.ssed  in  an  fndiana  case 
holding  that  it  is  not  negligence  as  matter  of  law 
to  drive  upon  a  bridge  with  a  traction  steam 
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engine,   water  tank  and  threshing  machine. 
(Ind.)  851. 

Snow  on  the  deck  of  a  ferry-boat  during  a 
snow-storm,  on  which  a  passenger  slips  and 
falls,  raises  no  presumption  of  negligence  on 
the  part  of  the  carrier.     (Pa.)  366. 

The  liability  of  a  steamship  company  for 
negligence  of  a  physician  whom  it  is  required 
by  law  to  carry  is  denied  in  a  case  in  which 
there  were  charges  of  negligence  and  assault 
by  the  physician  in  vaccinating  passengers. 
(Mass.)  329. 

The  rule  that  a  telegraph  company  cannot 
exempt  itself  by  stipulation  from  liability  for 
negligence  is  reaffirmed  by  a  Utah  decision. 
(Utah)  510. 

The  doctrine  of  license  by  acquiescence  in 
the  use  of  a  railway  crossing  is  held  not  to  ex- 
tend to  a  case  of  mere  knowledge  by  the  com- 
pany that  numerous  persons  are  in  the  habit 
of  crawlinp^  under  its  cars  while  standing  on 
the  tracks  m  its  yard.    (Ga.)  634.  ,„-, 

Voluntary  Risk. 

Voluntarily  risking  one's  life  or  safety  to  save 
another  is  held  by  an  Ohio  decision,  following 
the  humane  doctrine  of  several  other  courts, 
not  to  constitute  contributory  negligence. 
(Ohio)  190. 

Injuries  to  Servants, 

The  assumption  of  risk  by  continuing  to 
work  near  dangerous  machinery  after  a 
promise  to  enclose  it  is  discussed  by  a  Michi- 
gan case  reviewing  many  authorities.  (Mich.) 
728. 

A  loom  fixer  in  a  cotton  mill,  whose  duty  it 
is  to  look  after  looms  and  keep  them  in  repair, 
is  not  the  fellow  servant  of  the  weavers  in  re- 
spect to  his  negligence  as  to  the  looms.  (N. 
H.)  824. 

A  railroad  employe's  disobedience  of  a  rule 
requiring  him  to  examine  and  know  the  kind 
and  condition  of  coupling  apparatus  before  at- 
tempting to  couple  cars,  where  sufficient  time 
to  make  it  is  given,  will  defeat  his  right  to  re- 
cover for  injuries  from  defective  couplings. 
(N.  Dak.)  465. 

The  rule  as  to  the  assumption  of  negligence 
by  an  employe  is  applied  in  the  case  of  a  brake- 
man  to  charge  him  with  the  risk  of  hanging 
from  the  side  of  a  car  to  look  under  it  in  order 
to  learn  what  made  stones  fly  therefrom,  and 
the  company  is  not  liable  for  negligence  in 
making  wing  fences  at  cattle-guards  so  near 
the  track  as  to  strike  him  while  hanging  in 
that  position  where  no  such  accident  had  ever 
been  anticipated.  (Iowa)  817. 
Nuisance. 

The  exemption  of  a  municipal  corporation 
from  liability  for  injuries  by  work  done  for  a 
public  benetit  does  not  extend  to  a  nuisance  by 
the  encroachment  and  overhanging  of  the 
premises  of  a  private  owner  where  a  retaining 
wall  is  pushed  over  by  filling  up  a  schoolyard 
above  its  natural  level.    (Mass.)  841. 

Another  case  concerning  nuisances  holds  that 
a  slaughter-house  is  not  necessarily  a  nuisance 
in  a  neighborhood,  and  that  the  noise  of  pigs 
kept  in  confinement  for  slaughter  does  not 
make  it  so.    (Mich.)  821. 
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VII.  Propebty  Rights;  Libnb;  Gifts;  Wills. 


Water  Rights. 

The  right  to  erect  barriers  against  the  over- 
flow of  a  river  in  time  of  floods,  where  it  will 
damage  lands  on  the  opposite  bank  by  increas- 
ing their  overflow  or  deflecting  the  river,  is  de- 
nied by  a  decision  which  exhaustively  reviews 
the  cases  on  the  subject,  both  English  and 
American.  In  this  case  the  embankment  was 
built  by  a  railroad  company.    (Ga.)  8d4. 

The  right  of  the  owner  of  land  bordering  on 
a  stream  to  use  it  as  a  pasture  in  a  reasonable 
way  is  not  affected  by  the  fact  that  the  waters 
are  tberebv  made  unfit  for  use,  although  the 
water-works  of  an  incorporated  company  have 
been  established  lower  down  to  supply  the 
public  with  water  from  that  stream.  (Md.) 
117. 

No  riparian  rights  are  acquired  bv  a  pur- 
chaser of  lots  according  to  a  plat  which  shows 
the  boundary  by  specified  measurements  and 
an  alley  on  other  lots  between  that  and  the 
water.    (Wash.)  142. 

The  right  as  to  floatage  of  loffs  on  streams  is 
exhaustively  discussed  in  a  New  Hampshire 
case,  which  is  based  on  the  rule  that  dams  for 
manufacturing  purposes  must  not  interfere 
with  public  rights  to  floatage.    (N.  H.)  826. 

The  doctrine  that  riparian  rights  may  be 
severed  from  the  ownership  of  the  shore  land 
is  again  maintained  by  a  Minnesota  decision. 
(Minn.)  411. 

Another  case  involving  rights  in  the  great 
ponds  of  Massachusetts,  which  have  been  dis- 
cussed in  several  earlier  cases  in  this  series  of 
Reports,  sustains  the  right  of  private  owners  to 
prevent  drawing  water  therefrom.  (Mass.) 
256. 

Baoni  in  Building. 

The  rights  of  a  grantee  of  a  single  room  in  a 
building,  with  an  easement  for  ingress  and 
egress,  are  extinguished  by  a  destruction  of  the 
greater  part  of  the  building,  whereby  the 
identity  of  the  room  isj destroyed.    (Or.)  158. 

Fee  in  Road-bed, 
The  fee  in  the  whole  road-bed  passes  by  a 
deed  of  land  {bounded  along  a  road  which  is 
laid  out  entirely  on  the  grantor's  own  land  but 
on  the  margin  thereof.    (N.  Y.)  611. 

Condition. 

A  conveyance  for  the  use  of  a  county  in  con- 
sideration of  establishing  a  county  seat  at  the 
place  is  not  on  a  condition  subsequent  that  the 
county  seat  remain  there.    (Ind. )  178. 
Reservation. 

A  reservation  of  a  right  to  flood  lands  con- 
veyed by  a  railroad  company  will  not  be  im- 
plied by  the  fact  that  a  faulty  embankment 
was  already  constructed.    (Tex.)  657. 
Entireties, 

That  an  absolute  divorce  changes  a  tenancy 
by  entirety  into  a  tenancy  in  common  \vithout 
survivorship  is  decided  by  the  New  York 
Court  of  Appeals  following  decisions  in  Illinois, 
Indiana  and  Tennessee  against  a  contrary  de- 
cision in  Michigan.  (N.  Y.)  825. 
Doioer, 

The  doctrine  that  a  wife's  inchoate  right  of 
dower  is  not  cut  off  by  a  sale  for  taxes,  which 
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is  laid  down  in  5  L.  R.  A.  821,  by  the  Supreme 
Court  of  South  Carolina,  is  again  declared  by 
the  Supreme  Court  of  Missouri  without  refer- 
ence to  that  decision.    (Mo.)  441. 

Wife's  Right  on  Partition. 

The  right  of  a  married  woman  to  the  pro- 
ceeds on  partition  sale  of  her  share  of  lands 
vested  in  her  by  the  Delaware  Married 
Woman's  Acts,  is  held  to  be  absolute.  (Del.) 
346. 

Ijeey. 

The  right  of  an  officer  forcibly  to  take  per- 
sonal property  from  its  owner  after  levy  against 
a  third  person  is  denied  in  a  Wisconsin  case 
reviewing  conflicting  decisions  on  the  question. 
(Wis.)  487. 

The  exemption  from  execution  of  personal 
property  extends  to  the  proceeds  of  insurance 
thereon.    (Iowa)  719. 

Homestead. 
The  right  to  a  continuance  of  a  homestead 
exemption  after  the  loss  of  all  one's  family  is 
sustained  in  accordance  with  the  weight  of  au- 
thority by  a  Kentucky  decision.     (Ky.)  743. 

Mines. 
The  rights  of  •the  grantee  in  fee  of  coal  un- 
der the  surface  extend  to  the  use  of  a  tunnel 
through  the  coal  for  the  removal  of  other  coal 
from  adjacent  lands.    (Pa.)  627. 

Good-will  and  Trade-marks. 

The  transfer  of  the  good- will  and  trade-marks 
not  personal  is  accomplished  by  the  sale  of  the 
plant  of  an  insolvent  company  by  an  assignee 
for  creditors,  under  an  advertisement  de- 
scribing the  property  as  **  old  established  and 
valuable  cotton-duck  mills."    (Md.)  880. 

A  trade  union  is  held  by  a  decision  similar 
to  that  in  3  L.  R.  A.  125,  not  to  be  entitled  to 
a  trade-mark  where  it  is  neither  a  manufactur- 
er, dealer  nor  trader.    (Pa.)  877. 

Equity  will  not  protect  a  non-union  trade- 
mark label,  the  purpose  of  which  is  to  discrim- 
inate between  union  and  non-union  labor  and 
coerce  laborers  into  joining  the  union  by  de- 
nouncing all  non-union  goods  as  *' inferior, 
rat-shop,  oooley ,  prison  or  nlthy  tenement-bouse 
workmanship."    (Pa.)  877. 

The  right  to  a  trade-mark  does  not  extend 
to  the  shape  of  a  bottle  or  of  a  box  in  which 
bottles  are  packed,  or  in  the  use  on  such  a  bot- 
tle of  a  cap  label  previously  used  by  others  nor 
in  the  combination  of  such  label  and  bottle. 
(Pa.)  848. 

Fraud  in  Transfers. 

A  conveyance  by  an  insolvent  to  his  daugh- 
ter in  consideration  of  her  marriage  is  not 
fraudulent  as  to  creditors  if  made  without  in- 
tent to  defraud.    (Cal.)  711. 

The  necessity  of  a  fraudulent  intent  in  order 
to  make  a  conveyance  fraudulent  as  to  cred- 
itors is  extensively  discussed  by  a  California 
decision,  which  holds  that  such  intent  must  be 
found.    (Cal.)  576. 

An  innocent  purchaser  of  personal  property 
from  one  who  has  obtained  possession  of  it  by 
fraud  without  obtaining  title  acquires  no  title 
by  the  purchase.    (Iowa)  717. 


Pledge, 
A  pledge  to  secure  a  note  and  **  any  other 
note  or  claim  "  held  against  the  maker  includes 
claims  against  the  firm  of  which  he  is  a  mem- 
ber.   (Mass.)  815. 

Liens, 

A  vendor  on  the  sale  of  land  by  contract  has 
a  lien  as  security  for  a  purchase-money  note 
and  can  transfer  it  to  an  assignee  of  the  note. 
cCal.)  187. 

Consent  to  the  erection  of  buildings  is 
shown  so  as  to  render  the  vendor's  interest  sub- 
ject to  a  mechanics'  lien,  wherein  the  contract 
of  sale  it  is  provided  that  the  vendee  shall  erect 
the  building  within  a  specified  time,  although 
it  also  provides  that  any  mechanics'  liens  shall 
be  subsequent  to  those  of  the  vendor.  (N.  Y.) 
701. 

MoTtgctges. 

The  riehts  of  the  mortgagee  in  possession 
are  not  affected  by  the  fact  that  his  right  of 
action  is  barred.    (Cal.)  487. 

An  assignment  for  creditors  is  held  by  the 
Ohio  supreme  court  to  cut  off  a  mortj^age  on 
real  property  which  is  not  yet  deposits  for 
reconl,  and  to  do  so  as  soon  as  it  is  delivered 
to  the  probate  court,  although  it  is  not  itself 
filed  for  record.  This  decision  is  based  on  the 
Ohio  statute,  which,  although  not  declaring 
that  unrecorded  mortgages  are  void  as  to  cred- 
itors, says  they  shall  take  effect  from  the  time 
they  are  delivered  for  record.    (Ohio)  285. 

There  is  no  merger  of  a  mortgage  in  the 
equity  of  redemption  acquired  by  the  mort- 

fagee  where  while  he  owns  it  another  person 
as  the  mortgage  as  collateral.  (N.  H.)  294. 
The  law  as  to  recording  chattel  mortgages 
is  illustrated  by  a  decision  that  a  mortage 
taken  after  a  prior  mortgage  oo  a  stock  of 
goods  had  been  recorded  to  secure  the  purchase 
price  of  goods  sold  to  the  mortgagor  after  the 
prior  mortgage  was  made  but  before  it  was 
recorded  is  superior  to  the  first  mortgage, 
where  the  second  mortgagee  first  takes  posses- 
sion of  the  goods  under  his  mortgage.  (Mich.) 
388. 
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A  mortgagor's  removal  of  personal  prop- 
erty to  another  State,  where  it  is  seized  and 
sold  by  his  creditors  on  attachment,  cannot  af- 
fect the  rights  of  the  mortgagee  whose  mort- 
gage was  duly  recorded  in  the  State  where  the 
parties  resided.  (N.  C.)  740. 
LiedicaUan, 

The  validity  of  a  dedication  of  land  for  a 
public  park  and  of  an  acceptance  thereof  is 
discussed  in  a  case  which  holds  that  one  who 
has  carefully  investigated  the  facts  cannot  be- 
come a  bona  fide  purchaser  as  against  the  ded- 
ication although  he  purchases  after  reaching  a 
conclusion  that  is  erroneous.  (Mass.)  251. 
Gift, 

A  gift  of  the  use  of  the  profits  of  a  planta- 
tion to  a  certain  person,  but  not  to  be  bound 
for  his  debts  other  than  decent  and  comforta- 
ble support,  is  held  not  to  be  within  the  reach 
of  his  creditors.    (Ya.)  2dl2. 

Money  expended  by  a  man  while  living  with 
his  married  daughter  on  her  premises  without 
any  expectation  of  payment,  and  to  make  im- 
provements for  his  own  use,  cannot  be  charged 
against  her  estate  for  the  benefit  of  his  credi- 
tors after  his  death.  (Vt.)  640. 
Wills, 

What  the  court  calls  a  close  case  is  one  in 
which  it  decides  that  a  vrill  directing  that  tes- 
tator's wife  ''shall  have  and  hold  the  property" 
where  he  resides  gives  her  the  fee  which  is  not 
cut  down  by  a  subsequent  clause  directing  that 
she  shall  have  the  *'sole  control  of  the  same 
during  her  lifetime."    (Pa. )  359. 

An  obligatory  trust  is  not  created  by  a  gift 
to  testators  wife  of  all  his  estate  requesting 
her  to  leave  what  she  does  not  require  for  her 
support  by  her  will  to  other  persons  named. 
(Del.)  563. 

The  time  when  legacies  vest  is  discussed  in 
a  case  deciding  that  it  is  at  the  deatJh  of  the 
testator  where  an  estate  converted  into  money 
is  to  be  given  in  equal  shares  among  certain 
children  and  if  either  dies  before  payment  his 
share  is  to  be  divided  between  the  survivors. 
(Pa.)  360. 


VIII.  Civil  Rbkrdiks;  Kules  and  Principlbb. 


Right  of  Action, 

A  purchaser  of  premises  after  an  elevated 
railnMul  has  been  built,  which  makes  a  continu- 
ing trespass  upon  easements  of  light,  air  and 
access,  has  a  right  of  action  regai^less  of  the 
amount  paid  by  him,  and  his  recovery  in  lieu 
of  an  injunction  must  be  the  difference  in  val- 
ues with  and  without  the  road.    (N.  T.)  401. 

An  action  for  injury  to  lands  without  the 
State  cannot  be  maintained  in  a  state  court  if 
no  part  of  the  act  which  caused  the  injury  was 
performed  within  the  State.    (Tex.)  542. 

A  difference  in  the  statutes  as  to  the  right  of 
action  for  negligence  causing  death  is  not  suf- 
ficient to  prevent  action  in  a  State  other  than 
that  where  the  injury  occurred  where  the  dif- 
ference is  merely  as  to  the  person  designated 
to  bring  the  action  or  as  to  the  amount  of  re- 
covery.   (N.  Y.)  458. 

A  suit  by  a  taxpayer  to  set  aside  a  contract 
by  a  city  must  be  based  on  injury  to  himself 
as  a  taxpayer.    (Tex.)  883. 
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Failure  of  a  bailee  to  procure  insurance  as 
agreed  by  him  will  not  make  him  liable  if  the 
bailor  without  relying  on  the  agreement  has 
himself  procured  sufiicien t  insurance.  (Ten  n . ) 
518. 

Bemedy  of  Indian, 
The  right  of  an  Indian  to  sue  in  a  state  court 
is  affirmed  in  a  Texas  case  which  decides  that 
he  may  lawfully  own  personal  property  and 
assign  a  claim  for  damages  for  its  wrongful 
destruction.     (Tex.)  542. 

Election  of  Bemedy. 

Election  of  remedies  is  not  made  by  attach- 
ment and  bill  in  chancery  based  on  fraud  in 
procuring  credit  so  as  to  defeat  an  action  on 
subsequently  maturing  notes  for  purchase 
money  as  the  remedies  are  not  inconsistent 
(N.  Y.)  91. 

An  action  to  set  aside  an  assignment  for 
creditors  as  fraudulent  is  not  such  an  election 
of  remedies.as  will  debar  the  creditors  from 
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shariDg  in  a  distribution  under  the  assignment 
pending  the  suit.    (N.  Y.)  472. 

The  fact  that  a  negotiable  note  given  for  the 
purchase  price  of  a  chattel  has  gone  to  protest 
and  is  unpaid  will  not  defeat  an  action  for 
breach  of  warranty.     (Net).)  140. 

The  remedy  on  an  injunction  bond  is  not 
exclusive  of  the  common-law  action  of  cove- 
nant, where  the  injunction  has  operated  as  a 
breach  of  covenant.    (Va.)  811. 

When  Barred, 

A  suit  to  restrain  a  continuous  trespass  is 
not  barred  so  long  as  the  remedy  at  law  for 
injuries  is  not  barred  and  the  plaintiff  retains 
the  legal  title.     (N.  Y.)  788. 

The  doctrine  that  mere  laches  of  plaintiff, 
unaccompanied  by  circumstances  amounting 
to  an  estoppel,  will  not  bar  an  equitable  reme- 
dy to  enforce  a  legal  right,  is  applied  where 
plaintiff  delayed  eleven  years  before  suing  to 
restrain  a  continuous  trespass.     (N  Y.)  788. 

Revival  of  a  judgment  without  jurisdiction 
of  the  defendant  after  he  has  left  the  State 
will  not  affect  the  running  of  the  Statute  of 
Limitations  in  another  State.    (Neb.)  565. 

Ir^junction, 

A  property  owner  may  enjoin  the  rebuilding 
in  violatidn  of  a  valid  ordinance  of  a  wooden 
buildinff  partially  destroyed  by  fire  although 
it  would  not  be  a  nuisance  per  ae  if  it  would 
work  special  and  irreparable  damage  to  him. 
<Ind.)  481. 

An  injunction  to  prevent  the  removal  of 
buildings  placed  by  a  vendee  on  land  held  un- 
der a  contract  for  which  he  has  paid  a  large 
share  of  the  purchase  money  will  not  be  grant- 
ed if  the  vendor's  security  will  not  be  impaired 
by  the  removal.    (Cal.)  680. 

Jurf/, 

The  jury  are  final  judges  of  the  law  as  well 
as  of  the  facts  in  a  prosecution  for  criminal 
libel  under  Mo.  Const.,  art.  2,  §  14,  although 
the  judge  should  assist  and  inform  them  what 
the  law  is.    (Mo.)  419. 

The  amount  to  be  paid  for  the  joint  use  of 
a  street  railway  track  in  the  hands  of  a  receiver 
may  be  determined  by  the  court  on  a  petition 
where  the  statutes  give  the  right  to  such  use 
on  payment  of  one lialf  the  cost  of  construc- 
tion, and  there  is  no  right  to  a  jury  on  the 
ground  that  it  involves  the  exercise  of  the 
right  of  eminent  domain.  (Cal.)  754. 
Process. 

The  residence  of  a  family  after  the  head  of 
it  has  established  himself  in  another  State  in- 
tending to  make  that  his  permanent  residence 
is  no  longer  ''his  usual  place  of  residence"  at 
which  process  may  be  served  by  leaving  a  copy 
with  a  member  oi  the  family.    (Iowa)  785. 

Service  of  summons  on  "Jack  Veasey"  is 
held  sufilcient  to  sustain  a  judgment  by  de- 
fault against  A.  J.  Veasey.    (Ala.)  541. 
Evidence. 

An  interesting  construction  of  one  of  the 
modem  statutes  concerning  testimony  as  to 
transactions  with  deceased  persons  is*  that  of 
the  Michigan  Bupreme  Court,  holding  that  the 
words  "opposite  party"  in  a  statute  excluding 
the  testimony  of  such  party  to  matters  equally 
within  the  knowledge  of  a  deceased  person  in 
a  suit  by  the  latter's  heirs,  representatives,  etc., 
13  U  R  A. 


mean  the  opposite  party  in  interest,  and  in- 
clude an  interested  person  who  is  not  a  party 
on  the  record,  and  exclude  an  executor  who 
has  no  personal  interest.    (Mich.)  83. 

The  privilege  of  women  under  the  MiasiB- 
sippi  Code  to  testify  by  deposition  is  discussed 
in  a  case  which  denies  that  the  deposition  can 
be  read  where  the  other  party  dies  before  trial, 
even  if  the  substituted  party  is  also  a  woman 
and  might  testify  by  deposition.    (Miss.)  683. 

The  question  as  to  permitting  an  expert  wit- 
ness to  state  directly  his  opinion  as  to  the 
amount  of  damages  to  property  is  extensively 
discussed  by  a  New  York  case  which  decides 
it  in  the  negative.    (N.  Y.)  499. 

Apparently  ambiguous  marks  on  tobaoco 
tags  attached  to  samples  may  be  explained  by 
parol.    (Pa.)  438. 

An  Illinois  decision  holds  that  parol  evidence 
is  admissible  to  show  the  liability  assumed  by 
a  stranger  which  places  his  name  on  the  back 
of  a  promissory  note.    (111.)  649. 

Possession  under  a  specific  legacy  is  pre- 
sumed to  be  with  the  assent  of  the  executors. 
(C.  C.  8.  D.  Ga.)  567. 

Open  and  notorious  facts  which  one  with 
honest  motives  would  have  learned  may  be 
shown  on  the  question  of  malice  in  a  prosecu- 
tion.   (Minn.)  468. 

Damoffes. 

The  denial  of  any  damages  for  breach  of  a 
covenant  of  warranty  is  made  by  a  South  Caro- 
lina decision  where  the  consideration  of  the  cov- 
enant was  love  and  affection  and  the  recovery 
for  the  breach  of  covenants  of  warranty  under 
the  statute  was  limited  to  the  purchase  money 
paid  with  interest.    (8.  C.)  728. 

The  amount  to  be  paid  for  property  taken 
for  public  uses  is  discussed  in  a  case  holding 
that  the  value,  and  not  the  cost  of  a  toll-bridge 
taken  by  the  countv,  is  the  amount  to  be  paM. 
(Pa.)  431. 

The  use  of  a  house  as  a  place  of  prostitution 
does  not  affect  the  liability  for  depreciation  of 
its  value  from  the  construction  and  operation 
of  an  elevated  railroad  in  the  street  in  front  of 
it.    (N.  Y.)  102. 

The  doctrine  of  liquidated  damages  is  well 
discussed  and  illustrated  in  a  Kansas  case  hold- 
ing the  sum  of  $500  fixed  as  damages  for  fail- 
ure to  perform  a  contract,  the  cost  of  which 
would  not  exceed  $100,  to  be  a  penalty. 
(Kan.)  671. 

In  assessing  damages  for  personal  injury 
jurors  should  not  have  their  attention  drawn 
to  the  price  for  which  they  would  be  willing 
to  suffer  the  injury.    (Pa.)  374. 

Punitive  damages  are  recoverable  for  will- 
fully delivering  at  the  wrong  landing  goods 
marked  for  deliveiy  at  a  private  landiDir. 
(Miss.)  600. 

The  authorities  on  the  question  of  damages 
for  mental  suffering  are  reviewed  in  a  Missis- 
sippi decision  which  denies  such  a  recovery 
for  negligent  failure  to  deliver  a  telegram. 
(Miss.)  859. 

Subrogation, 
The  right  of  subrogation  on  payment  of 
prior  liens  extends  to  one  who  Oas  been  in- 
duced by  fraud  to  take  a  mortgage  in  good 
faith  from  one  without  legal  capacity  to  make 
it.    (Ind.)  619. 


Set-off. 

A  surety  sued  jointly  with  his  principal  may 
-offset  his  mdlviduul  claim  against  the  creditor 
where  both  creditor  and  principal  are  insolv- 
ent.   (N.  Dak.)  288. 

Judgments. 

The  validity  and  effect  of  judgments  entered 
on  warrants  of  attorney  is  discussed  in  a  New 
York  case  holding  such  judgments  as  valid  in 
all  other  States  as  in  the  State  where  they  are 
entered,  and  also  that  they  may  be  entered  on 
a  note  containing  such  a  warrant  before  its 
maturity.    (N.  yT)  796. 

Bribing  a  witness  is  not  ground  for  vacat- 
ing a  decree.     (Cal.)  336. 

The  right  to  set  aside  a  judgment  taken  in 
the  absence  of  defendant's  attorney  is  upheld 
where  the  absence  was  due  to  sickness  and  the 
client  was  also  absent  on  account  of  an  an- 
nouncement by  the  judge  that  the  cases  of  that 
attorney  would  not  be  taken  up.  (Ga.)  689. 
Appeal. 

The  right  to  appeal  as  a  party  "aggrieved" 
is  held  not  to  extend  to  executors  where  the 
Judgment  affects  only  the  rights  of  claimants 
of  the  property  of  the  decedent  as  between 
themselves.    (N.  Y.)  746. 

Ektappd. 

Representations  to  a  commercial  agency  re- 
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specting  one's  business,  communicated  to  its 
patrons,  estop  him  as  against  the  latter  to  deny 
their  truth,    (Minn.)  270. 

An  estoppel  against  setting  up  adverse  pos- 
session is  held  not  created  against  a  defendant 
in  ejectment  by  the  fact  that  his  grantor  after 
setting  up  the  same  defense  in  a  prior  action 
had  settled  it  bv  buying  plaintiff's  title  and 
giving  his  notes  for  the  purchase  money,  which 
have  not  been  paid.    (N.  Y.)  206.  , 

Ejectment. 

The  remedy  of  ejectment  does  not  extend  to 
the  case  of  constructing  a  sewer  upon  land 
without  taking  possession  of  it.    (Mich.)  664. 
Beplevin. 

The  rule  that  replevin  will  not  lie  for  goods 
in  custodv  of  the  law  is  applied  in  the  case  of 
goods  held  bv  a  sheriff  in  proceedings  to  for- 
feit them,  although  they  are  in  the  original 
packages  in  which  they  were  brought  from 
another  State  and  the  plaintiff  legally  entitled 
to  have  them  restored  to  him.  (Iowa)  408. 
Quieting  Title. 

The  rights  of  an  execution  purchaser  in  re- 
spect to  a  prior  fraudulent  conveyance  are  dis- 
cussed in  a  case  holding  that  his  title  majr  be 
quieted  against  it  where  the  statute  authorized 
the  levy  notwithstanding  the  conveyance. 
(Mich.)  698. 


IX.  Obiminal  Law  and  Practice. 


A  change  of  procedure  from  indictment  to 
information  is  not  ex  post  facto  as  to  offenses 
already  committed.     (Wyo.)  748. 

Registering  a  qualified  voter  without  his  ap- 
pearing in  person  as  required  by  law  is  held 
not  to  be  punishable  as  a  felony  under  the 
Kansas  statute  when  done  without  fraudulent 
intent.    (Kan.)  607. 

Bein^  intoxicated  and  yelling  on  the  public 
streets  in  such  a  manner  as  to  disturb  the  good 
order  and  tranquillity  is  a  breach  of  the  peace. 
<Mich.)  163. 

An  officer  has  no  right  to  make  an  arrest 
without  a  warrant  for  breach  of  the  peace  by 
yelling,  etc.,  committed  when  he  was  not  in 
sight  although  he  heard  it.    Id. 

The  right  of  an  officer  to  take  money  from 
a  person  under  arrest  is  discussed  in  an  Ala- 
bama case  which  decides  that  it  can  be  taken 
only  when  there  is  reasonable  ground  to  be- 
lieve that  the  money  is  connected  with  the 
18  L.  R.  A. 


crime,  or  may  be  useful  on  the  trial.  (Ala.) 
120. 

One  convicted  of  intoxication  can  constitu- 
tionally be  required  to  disclose  when,  where, 
how,  and  from  whom  he  obtained  the  intoxi- 
cating liquor.    (Conn.)  66. 

The  illegal  purpose  of  a  person  from  whom 
money  is  obtained  by  false  pretenses  is  no  de- 
fense to  an  indictment  against  the  person  thus 
obtaining  it.    (Colo.)  762. 

The  agent  of  a  common  carrier  is  held  liable 
for  aiding  and  abetting  in  bringing  intoxicat- 
ing liquors  into  a  city  to  be  sold  illegally, 
where  he  habitually  delivered  them,  although 
he  had  nothing  to  do  with  ordering  them,  or 
bringing  them  to  the  city.    (Mass.)  196. 

The  time  of  absence  from  jail  through  an 
unauthorized  act  of  the  shenff  under  a  sen- 
tence to  pay  a  fine  or  be  imprisoned  cannot  be 
counted  m  estimating  the  period  of  imprison- 
ment.   (Cal.)  674. 
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Aeeomplieefl.   See  Cruonai.  Law. 
Aetton;  election  of  remedy 

LawTas  to  election  of  remedies;  what  is  eon 
elusive  evidenoe  of  election 
AllldATit,   See  Oath. 
AHewiit    naturalization    of;   jurisdiction  of 

state  courts;  process;  papers  22» 

Appeal;  riflrht  of  administrator,  executor,  or 

trustee  to  appeal  as  party  aargrieTed  746 

Appropriatloii;  how  made  169 

Necessity  of,  for  use  of  public  moneys         SSS 
Aflsaoli;  in  retakinsr  property  487 

AModatlcw;  effect  of  decision  of  their  tri- 
bunals 025 
Attomeyv;  disbarment  of  787 
Ballot.   See  Yotkius  akd  Bi^bctionb. 
Banks;  relation  between  officials  and  deposi- 
tors                                                           870 
Possession  of  pass-book  as   evidence  of 
riarht  to  draw  depoedt;  transfer  of  deposit  787 
Bastardy*   See  Parbnt  and  Child. 
Benefit  societies.   See  Absoglations. 
Bills  and  notes.   See  also  Chsok. 

Taking  effect  from  delivery  62 

Bonndary.   See  Dssd. 
Breach  of  the  peace;  defined;  examples 

of  les 

Bridfl^es;  neffliffence  in  respect  to;  liability 
for  injuries  caused  by  defects  of:  extm- 
ordinaryuse  861 

Bnlldtngs;  municipal  control  over  erection 

of  wooden  buildings  481 

Carriers;  duty  of  conductors  in  stopping 
and  starting  trains;  length  of  stop;  sig- 
nals; starting  of  train  96 
Discrimination  as  to  hackmen  and  other 
solicitors  of  patronage  at  depots,  wharves, 
etc.                                                               848 
Liability  for  goods  to  transit;  inquiry  as  to 
value:  extent  of  liability;  effect  of  seizure 
by  Judicial  process                                       83 
Agreement  to  restrict  liability                      618 
Contracts  for  reasonable  exemptions            862 
(Hieck;    time    for    presentation;    ordinary 
mode;  when  stale  or  overdue;  reasonable 
time  on                                                          48 
Clerks.   SeeDspcnxs. 

Coauneree;  interstate;  regulation  of  107 

Interstate;  game  laws  as  affecting  804 

State  taxes  or  penalties  as  affecting;  what 
includes:  right  of  carriers  to  land  pas- 
sengers 686 
Compromise;  favored  by  courts                    601 
ConlUet  of  laws;  lex  loei  contractus  64 
Effect  of  statutory  enactment  on  remedy  in 
another  State;  enforcement  of  penal  laws 
of  another  State;  as  to  Statute  of  Limita- 
tions                                                             66 
As  to  descent  of  real  property                       288 
As  to  right  of  action  for  death                      458 
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Constitutional  law;  as  to  exercise  of  po- 
lice power  181 
What  is  due  process                                       804 

Conteaets.   See  also  Loss;   MAsrsB  and 
Skbvabt. 

Sufficiency  of  consideration  for  681 

Nature  of  monopolies;  illegal  combination 

to  fix  price  770 

Of  State;  impairment  of  obligation  169 

Corporations.   See  also  Stoijbn  PnoFsiarT. 
Existence;  how  shown  870 

As  affected  by  equitable  estoppel;  Umltof 
power  by  charter  recitals;  tdtravim  acts; 
consolidation;  amalgamation;  merger      779 
Liability  for  misfeasance  of  officers  198 

Foreign;   amenable  to  local  law;   law  of 
comity  684 

Courts;  reluctance  of,  to  annul  statute  804 

Covenants;  voluntary;  how  far  enforceable  728 
Criminal  law;  what  constitutes  criminal 
intent  I84 

Aiders  and  abettors  as  principals  196 

Effect  of  absence  from  Jail  In  computing 
time  of  imprisooment  674 

Custom  and  osa^^;  as  law;  conflict  with 
rules  of  hiw;  reasonableness  of:  know- 
ledge of;  to  affect  express  contract  488 
Bam;  implied  reservation  of  use  of                  667 
Pnmages;  exemplary  or  punitive;  when  al- 
lowed                                                          600 
Por  breach  of  voluntary  covenant                728 
On  injunction  bond                                        811 
For  nuisance                                                    882 
For  mental  anguish;  pecuniary  loss               860 
Beath;  right  of  action  for;  who  must  bring 

action  468 

Dedication;  of  land  for  public  parks  251 

Beed ;  essentials  to  validity  of  676 

Consideration  of  640 

Requisites  of  delivery  64 

Requisites  of  conditions  in  178 

Reservations  in;   what  are ;  distinguished 

from  exceptions;  what  may  be  reserved    289 
Ck>n8truciion  of  consideration  clause;  rules 

for  construction  318 

Effect  on  description  of  map  or  plat  refer- 
red to  142 
Definition.  See  also  Dbpobition. 

Of  heirs  46 

Of  libel  and  pubUcation  419 

Of  police  power  181 

Of  relation  87 

Deposition;  defined;  rejection  of,  as  evidence  866 
Deputies;  infants  as  deputy  sheriffb;  women 

as  deputy  clerks  721 

Deseent  and  distribution.   See  Hmw. 
Domidl ;  how  determined  161 

Donation.   See  Forveitubb. 
DoiFor ;  bar  of  inchoate  right  441 

Drain ;  implied  reservation  of  667 
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Easements ;  implied  reservation  of  681 

When  implied  126 

Oonveyance  of,  on  sale  of  part  of  a  building  158 
Eyectment ;  what  disseisin  will  support  66i 

Defenses  in  206 

Eminent  domain ;  principles  in  the  law  of  882 
Right  of  compensation  to   owner:   what 
property  may  be  taken;  measure  of  dam- 
ages for  toll  bridge  taken  481 
Entirety*   8ee  Husband  Am>  Wife. 
Estoppel ;  equitable ;  defined ;  when  arises: 

false  representations  270 

Evidence ;  burden  of  proof  as  to  negligence 
and  liability  of  carrier  83 

Burden  of  proof  as  to  negligence  in  case  of 

injury  to  servant  874 

Burden  of  proof  as  to  alteration  of  instru- 
ment 818 
Parol  as  affecting  indorsement  52 
Parol  as  between  parties  to  promissory 

note  640 

Parol  to  show  waiver  638 

Parol  to  vary  term  of  written  instrument    621 
Declarations  of  pain  and  suffering  466 

Of  custom  and  usage  488 

Ezeavations«   See  Lateral  Suppokt. 
Executors  and  administrators;  New 
York  CJode  pro\isIon  concerning  bond  of; 
origin  of  law  requiring  bonds;  statutory 
regulations  of  the  various  States  104 

False  pretenses ;  illegal  purpose  of  person 

defrauded  as  a  defense  768 

ForfSeiture ;  of  gifts  made  to  secure  location 

of  public  buildings,  etc.  606 

Game  laws;  as  affecting  interstate  com- 
merce 804 
Gift.    See  PoBFKiTUBX. 
Good- will ;  as  property;  must  pertain  to  es- 
tablished business:  as  subject  of  transfer  880 
Hacks;  rights  of  hackmen  at  depots,  wharves, 

etc.  848 

Hallways;  implied  reservation  of  use  of         667 
Heirs;  who  are  46 

Homestead;  how  far  defeated  by  loss  of 

famUy  748 

Husband  and  wife;  rule  as  to  estates  by 
entireties;  effect  of  divorce  325 

Antenuptial  settlement  711 

Idem  sonans«   See  Name. 
Imprisonment,   See  CRiMiNAii  Law. 
Indians.    See  also  Taxes. 

Bight  to  remedies  In  court  542 

Infknts.    See  Deputies. 
Ii^unction;  caution  as  to  granting;  require- 
ment as  to  bond  811 
To  prevent  passage  of  municipal  ordinance  844 
To  restrain  nuisance  321 
Insane  persons  ;  what  incapacity  will  Jus- 
tify appointment  of  guardian                     757 
Insolvency;  recitals  of  assignment  666 
Insurance ;  insuring  interest  in  life;  in  lite 
of  debton  wager  policies  438 
Effect  of  fraud  on  contract  349 
Against  accident;   interpretation  of  con- 
tract; conditions  and  warranties;  exterior 
and  visible  (marks  and  signs:  external, 
violent,  and  accidental  means;  intentional 
injuries;  voluntary  exposure  to  unneces- 
sary risk:  contributory  negligence  268 
On  Ufe;  llabUity  in  case  of  death  while 
violating  law  838 
18Ii.R.  A. 


Juditment ;  confessed  on  warrants  of  attor- 
ney; conclusiveness;  in  what  oases  author- 
ized; form  and  \'alidity  of  warrants;  strict 
construction;  blanks  and  omissions:  who 
authorized  to  make  the  confession  and 
where;  insanity  or  death  of  party;  entry 
by  executors  or  administrators;  against 
whom  may  be  entered:  In  whose  favor; 
when  entry  may  be  made:  contingencies; 
unadjusted  ^qulties  or  claims:  for  what 
amount;  variance;  misdescription;  proof 
necessary:  consolidation;  setting  aside; 
correcting  79t( 

Judicial  sale ;  doctrine  of  e<weat  emptor  as 
to  801 

Lateral  support ;  duty  of  owner  in  mak- 
ing excavations  669 

Iiease ;  effect  of  death  of  lessee  fiOft 

liCvy ;  lilieral  construction  of  exemption  laws  711^ 

Idbel  and  slander.   See  also  Slander  or 
TrruB. 
Definition  of  libel:  Incidents  of  419- 

Right  to  fair  criticism  of  public  men  97 

Idcense.   See  Railroads. 

Idens ;  New  York  Law  of  1885;  Judicial  con- 
struction of;  nature  and  scope  of  remedy; 
governed  by  contract;  to  what  attaches; 
who  are  within  the  i^ct;  sub-contractor 
or  materialman:  term  ''owner^^  defined; 
consent  of  owner;  assignment  of  lien;  fil- 
ing and  proof  of  notice;  performance  as 
condition  precedent:  priority  of  liens;  dis- 
charging lien;  amount  recoverable;  costs   701 

liimitation  of  actions ;  effect  of  revival  of 

Judgment  66& 

IiOSS ;  by  fire;  who  must  bear  475 

Malidons  pr«MMention ;  general  rules  re- 
lating to  iS9 
What  must  bo  shown;  malice                         468 

Mandamus ;  defined;  discretion  as  to  issu- 
ance; when  will  not  lie  19^ 

Market  price  ;  how  determined  771 

Marshaling ;  in  favor  of  voluntary  cove- 
nantee 728 

Master  and  servant;  right  to  wages  for 
part  performance  of  contract:  dishonesty 
as  affecting  right  to  wages  73 

Duty  to  furnish  reasonably  safe  Imple- 
ments; assumption  of  risk  874 

Mines;  conveyance  of;  rights  of  owner  of  sur- 
face and  of  mineral  687 

Monopoly.  See  Contracts;  Municipai. 
Corporations. 

Mortg^ag^;  effect  of  assignment;  assignment 
as  collateral:  transfer  of  debt  or  of  bonds 
or  notes  secured  by  mortgage;  rights  of 
assignee;  priority  among  assignees  29i 

Of  chattels;  registration  and  filing  as  equiv- 
alent to  delivery;  validity  under  Record- 
ing Acts;  effect  of  actual  noUoe;  renewal; 
priority  of  liens;  novation;  mortgage  of 
stock  of  goods  388 

Of  chattels;  effect  of  removal  of  property 
to  another  State  740 

Municipal  corporations.  See  also  Build- 
iNQs;  Street  Railways:  Weights  and 
Measures. 
As  trustee  of  charity  217 

Constitutionality  of  ordinance  587 

Conflict  of  ordinance  with  state  law  186 

Cannot  create  a  monopoly  S8K 
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Mimicipal  cm^poraitlons — continued. 
Statutory  requirements  aa  to  lettinK  con- 
tracts 868 

Names;  doctrine  of  idem  sonans  541 

Neffli^^ce*   See  also  Trial. 

Limit  of    liability  for,  to  direct  conse- 
quences 193 
In  riskinff  dan^rer  to  save  life                        190 
Relation  to  trespass  and  unwarrantable  in- 
terference; imminently  dangerous  acts      766 

Ne§fotUi.ble  paper.   SeeCHBCK. 

Niii«aiice0;  slaughter-house  as  881 

Oaih;  necessity  of  venue  and  Jurat  in  affida- 
vit 656 

OfBcers;  nature  of  office;  de  facto  and  de  jure 

distinguished;  right  to  salary  177 

Incompatibility  of  office  670 

Paj*eiit  and  childs  legitimation  by  mar- 
riage S76 

ParkSt   See  Dedicatiov. 

Partnership;  for  what  business;  how  proved  870 

Pleading^;  scope,  nature,  and  effect  of  veri- 
fication S67 

Principal  and  agent;  general  rules  as  to 
ratification  219 

Principal  and  surety;  strict  rule  as  to 
construction  of  liability  of  surety  418 

Indemnity  of  surety  840 

Procedure;  as  ground  for  new  trial  886 

Property  in  secrets.   SeeSEGsars. 

Proximate  cause;  of  damage  788 

Race;  implied  reservation  of  use  of  667 

Railroads*   See  also  Cabrixbs. 

Statutory  provisions  to  prevent  accidents    186 
Duty  to  avoid  injury  to  trespassers  248 

Negligence  in  passing  between  or  under 
cars;  implied  license  to  go  upon  railroad 
track  684 

Ratification.   See  Piongipal  and  Agent. 

Real  property;  legislative  control  over;  Re- 
cording Acts;  object  of  such  Acts;  regris- 
try  of  mortgage  as  notice;  statutory  forms 
of  registration;  effect  of  failure  to  record  286 

Recording  Act.   See  Real  Pbopbrtt. 

Relation.   See  DEnNinoN. 

Religions  societies;  by  what  law  gov- 
erned; title  of  church  property;  distinc- 
tion between  church  and  corporation; 
Jurisdiction  of  courts  196 

Replevin;  for  property  in  legal  custody         408 

ReserTation.   See  Deed;  Easements. 

Ri^ht  of  way.   See  Eabskentb. 

Sale.   See  also  Loss. 

When  purchaser  acquu'es  no  title  717 

Warranty  before  or  after  678 

Schools;  regulation  of  privileges  by  statute  161 

Secrets;  prpperty  in  658 

13  L.  R.  A. 


Set-oin  by  surety  ofijoint'indebtedness  28a 

Sheriflb.  SeeDspunBS. 
Slander  of  title;  action  for,  to  personal 
property;  slander  of  quality  of  goods  or 
property;  charging  infringement;  deny- 
ing right  to  sing  copyrighted  song;  mal- 
ice; good  faith;  special  damages;  proofs; 
Joinder  of  parties  707 

Stairway;  implied  reservation  of  use  of        657 
Stock  certificates.   SeeSTOiiBNPROPBRTT. 
Stolen  property;  rights  of  owner  of  stolen 

stock  certificates  605- 

Street  railways;  effect  of  municipal  ordi- 
nance concerning;  liability  for  injury  to 
pedestrians  74 

Subrogation;  defined;  doctrine  of;  nature 

and  scope  619 

Taxes;  for  what  purpose  allowed;  equality 
and  uniformity;  local  taxation;  special 
district  •      533 

On  capital  of  corporation  16& 

On  capital  stock  of  corporation  616- 

On  national  bank  stock;  discrimination  as 
Wa^to  614 

Exemption  of  Indians  from  6£^ 

Teleg^raphs;  stipulations  against  liability  in 

respect  to  510 

Subject  to  police  power  464 

Trial;  question  for  Jury  as  to  negligence         728 
Nature  and  scope  of  Judge's  charge;   in- 
structions  upon    hypothetical  state  of 
facts;  requests  to  charge  279 

Trusts;in  case  of  confidential  relations^  pur- 
chase of  trust  property  by  trustee;  relief 
from  490 

For  spendthrifts;  validity  of;  discretion  of 
trustee  21Z 

Union  depots;  formation  of  415 

Unsound  mind.   See  Insane  Pebsons. 
Vendor  and  purchaser;  right  to  vendors* 

lien;  waiver  and  assignment  of  187 

Voluntary  conveyance.   See  Deed. 
Voters  and  elections;  marks  Jor  devices  to 

distinguish  ballot  761 

Practice  on  election  contests  40 

Waters;  rights  as  to  floatage  of  logs;  what 

streams  navigable  88ft 

Right  to  turn  surface  waters  8M 

Reasonableness  of  use  of  117 

Weightm  and  measures;  regulation  of, 

by  city  ordinance  286 

Wills.   See  also  Trusts. 

Effect  of  precatory  words  668 

Doctrine  of  election  as  applied  to  667 

Witnesses;  refusal    to    testify;    power  to 

pimish  66 

"Women.    See  Deputibb. 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ACCOMPLICES*     See  Cbihinal  Law, 
Notes  and  Bribfs. 

ACCOUNT. 

An  attorney  may  properly  include  in  one 
item  of  bis  account  sued  on  his  compensation 
for  writing  two  letters  to  different  persons 
upon  the  same  subject-matter.  Powerg  v. 
Manning  (Mass.)  258 

ACTION  OR  SUIT.    See  also  Coubts,  7. 

1.  One  in  actual,  peaceable,  and  exclusive 
possession  of  personal  property  may  maintain 
an  action  for  its  destruction  by  the  negligence 
of  a  mere  wrongdoer.  Mis9ouri  P.  R,  Co.  v. 
Cullers  (Tex.)  542 

3.  Mere  possession  of  buildings  on  land,  to 
which  plaintiff  has  no  title  or  right  of  posses- 
sion, is  insufficient  to  support  an  action  for 
their  wrongful  destruction,— especially  in  the 
absence  of  evidence  that  thev  were  not  attached 
to  the  land,  or  of  any  right  to  remove  them. 

Id. 

3.  Continuing  trespasses  by  an  elevated- 
railroad  company  on  easements  appurtenant 
to  certain  premises  give  a  right  of  action  to 
the  purchaser  of  the  premises,  without  regard 
to  the  price  paid  by  him.  Pappenheim  v. 
Metropolitan  Elev.  R,  Co,  (N.  Y.)  401 

4.  A  contract  by  a  vendor  with  a  third  per- 
son to  pay  a  judgment  gives  no  right  of  action 
in  favor  of  a  vendee  b^r  quitclaim  who  has 
been  compelled  to  pay  it  to  protect  his  land. 
McClure  v.  MdUm  (S.  C.)  723 

5.  Owners  of  separate  and  distinct  tene- 
ments may  unite  in  an  action  to  restrain  the 
rebuilding,  in  violation  of  a  citv  ordinance,  of 
a  structure  partially  destroyed  by  fire,  the  in- 
jury from  which  will  affect  all  of  them  alike. 
Mount  Vernon  First  Nat,  Batik  v.  SarlU  (Ind.) 

481 

6.  Bringing  and  prosecuting  an  action  to 
set  aside  as  fraudulent  his  debtor's  assignment 
for  the  benefit  of  creditors  is  not  such  an  elec- 
tion of  remedies  as  will  debar  a  creditor  from 
sharing  in  a  distribution  of  the  assigned  estate 
made  pending  such  suit.  Mills  v.  Parkhurst 
(N.  Y.)  '  472 

7.  An  election  of  remedies  is  not  made  by 
attachment  and  bill  in  chancery  based  on 
fraud  in  procuring  credit  on  a  purchase  by  an 
insolvent  corporation,  so  as  to  defeat  an  action 
on  subsequently  maturing  purchase-money 
notes,  as  the  remedies  are  not  inconsistent,  be- 
18L.R.A. 
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ing  in  each  instance  for  the  recovery  of  the 
»rice.  Grossman  v.  Universal  Rubber  Co.  (N. 
".)  91 

8.  A  carrier  liable  for  the  destruction  of  ^ 
cotton  in  the  hands  of  a  compress  company  as  ' 
its  agent  is  a  necessary  party  to  an  action  by 
the  owner  of  the  cotton  to  recover  from  the 
company  for  its  breach  of  a  contract  with  the 
earner  to  procure  insurance  on  the  cotton. 
Deming  v.  Merchants  Cotton- Press  d  8.  Co. 
(Tenn.)  618 

9.  To  prevent  abatement  of  an  action  on 
purchase-money  notes  it  may  be  shown  that  a 
prior  attachment  and  a  bill  in  chancery  for  the 
recovery  of  the  debt  had  been  respectively  dis- 
continued and  unproductive.  Grossman  v. 
Universal  Rubber  Co.  (N.  Y.)  91 

10.  A  disability  of  the  plaintiff  to  sue  is 
waived  by  failure  to  file  a  plea  in  abatement 
or  to  take  a  special  exception.  Missouri  P.  R. 
Co.  V.  CuUers  (Tex.)  642 

11.  Administration  in  one  county  will  not 
prevent  an  administrator  of  a  stockholder  from 
being  joined  as  defendant  in  another  county, 
in  a  suit  in  equity  to  enforce  the  liability 
of  stockholders.    Hamilton   v.  Jackson  (Pa.) 

779 

KoTBS  AMD  Briefs. 

Action;  law  as  to  election  of  lemedies;  what 
is  conclusive  evidence  of  election.  91 


Election  of  remedy. 
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AFFIDAVIT.      See   Oath,   Notes   and 
Briefs. 

ALABAMA  CLAIMS. 

The  fees  of  a  commissioner  of  the  Court  of 
Commissioners  of  Alabama  Claims  are  not 
regulated  by  U.  8.  Rev.  Stat.  §  847,  relating 
to  commissioners'  fees.  Poteers  v.  Manning 
(Mass.)  258 

ALIENS. 

1.  The  word  "citizens/*  as  used  in  the  Kan- 
sas Bill  of  Rights,  §  17,  prior  to  the  amend- 
ment of  1888,  prohibiting  any  distinction  be- 
tween citizens  and  aliens  in  reference  to  the 
purchase,  enjoyment,  or  descent  of  property, 
means  citizens  of  Kansas;  and  the  word  "aliens" 
means  persons  born  out  of  the  United  States 
and  not  naturalized.  Buffington  v.  Grosoenor 
(Kan.)  282 

2.  A  statute  which  denies  a  widow  any 
56  881 
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right  in  land  conveyed  by  her  husband,  if  she 
was  not  then  and  never  had  been  a  resident  of 
the  State,  does  not  make  any  distinction  *' be- 
tween citizens  and  aliens/'  within  the  mean- 
ing of  the  Kansas  BUI  of  Rights,  §  17.  as  it 
stood  prior  to  1888.  Bujfington  v.  Gra&venor 
(Kan.)  282 

Notes  and  Bbibfs. 

Aliens;  naturalization  of:  jurisdiction  of 
state  courts;  process;  papers.  229 

ALTERATION  OF  INSTRUMENTS. 

1.  The  interlineation  of  an  agreement  to  pay 
attorneys'  fees,  in  that  clause  of  a  bond  to 
secure  an  agent's  possible  indebtedness  to  his 
principal,  in  which  the  obligors  bind  them- 
selves to  pay  the  penalty,  which  has  been  fixed 
at  a  definite  amount,  is  not  a  material  altera- 
tion which  will  avoid  the  bond,  under  a  stat- 
ute providing  that  Judgment  in  case  of  breach 
shall  be  entered  for  the  penalty  and  execution 
issued  for  the  damages  assessed  by  the  jury, 
not  to  exceed  the  penalty,  as  it  cannot  affect 
the  judgment  or  amount  of  damages  assessed. 
WMte  &mng-Maeh.  Co,  v.  Dakin  (Mich.)    818 

2.  Alteration  of  a  bond  after  execution,  by 
an  agent  of  the  oblieee  without  authority,  ex- 
press or  implied,  will  not  avoid  it.  Id. 

ANIMALS. 

Evidence  of  the  market  value  of  dogs  is  not 
necessary  to  sustain  a  judgment  for  damages 
for  poisoning  them,  where  there  is  proof  of 
their  usefulness  and  services  from  which  the 
jury  can  infer  value.  HeUigmann  v.  Btm 
(Tex.)  272 

APPEAL  AJNTD  ERROR.    See  also 
Health,  2. 

1.  The  right  to  appeal  as  a  party  "ag- 
grieved" does  not  extend  to  executors  who 
have  obtained  a  judgment  construing  a  will  as 
to  which  of  two  parties  is  entitled  to  a  certain 
bequest,  where  the  alleged  claimants  acouiesce 
In  the  decision.     Bryant  v.  Thompson  (N.  Y.) 

745 

2.  A  plaintiff  whose  time  to  redeem  from  a 
mortgage  as  allowed  by  the  court  has  expired 
pending  an  appeal  by  defendant  which  pre- 
vented the  redemption  will  be  allowed  by  the 
appellate  court  the  same  time  after  entry  of 
final  judgment  upon  the  trial  Sehlawig  v. 
De  Peyster  (Iowa)  785 

8.  A  flndinff  by  the  trial  court  upon  a  dis- 
tinct issue  of  fact  whether  or  not  the  assignee 
of  a  savings  bank  pass-book  is  a  bona  fide 
holder  is  conclusive.  McCaskiU  v.  Connecticut 
8av.  Bank  (Conn.)  787 

4.  On  an  appeal  involving  the  right  of  a 
commissioner  appointed  to  take  testimony  by 
the  Commissioners  of  Alabama  Claims  to  make 
a  special  contract  as  to  fees,  instructions  issued 
by  the  Court  of  Commissioners  cannot  be 
received  when  not  put  in  evidence  on  the  trial. 
Potoers  V.  Manning  (Mass.)  258 

5.  Absence  of  evidence  to  support  a  jus- 
tice's judgment  cannot  be  presumed  where  no 
attempt  to  return  the  evidence  was  made,  but 
the  return  states  that  the  judgment  was  ren- 
13  L.  R.  A. 


dered  after  listening  to  the  testimony,  and  after 
due  deliberation.    SuUiwin  v.  Hail  (Mich. )  556 

6.  On  appeal  by  defendant,  plaintiff  cannot 
ask  that  the  decree  be  changed  or  altered  in 
the  appellate  court.  SclUaing  v.  De  Psyefer 
(Iowa)  T85 

7.  A  conviction  for  resistinir  an  officer  in 
arresting  the  defendant  for  breach  of  the 
peace  without  a  warrant  cannot  be  sustained 
on  appeal  by  the  claim  that  defendant  was 
liable  to  arrest  for  being  intoxicated  in  a  pub- 
lic street.    People  v.  Johnson  (Mich.)  16ft 

8.  The  admission  of  incompetent  evidence 
will  not  be  held  to  be  nonprejudicial  to  defend- 
ant in  an  action  to  enjoin  an  elevated  railroad 
company  from  operating  its  road  until  it  paya 
the  damage  done  to  an  abutting-propmy 
owner,  beoiuse  the  company  is  not  bound  to 
pay  the  ascertained  damages  to  acquire  the 
easement,  but  may  submit  to  the  injunction 
and  proceed  to  acquire  the  right  by  eminent 
domain.  Boberts  v.  New  York  Elev,  B.  Oo^ 
(N.  Y.)  48» 

9.  The  admission  of  incompetent  declara- 
tions of  an  employ 6  of  a  railroad  company,  in 
an  action  against  it  for  damages  for  injuries  to 
stock  transported  by  it,  is  immaterial  error 
where  the  facts  stated  bv  such  em  ploy  6  are 
not  in  controversy.  Atchison,  T,  A  8.  F.  R. 
Co.  V.  Temple  (Kan.)  868 

10.  An  instruction  which  fails  to  present 
separately  the  elements  of  actual  and  exem- 
plary damages,  but  limits  the  amount  of  re- 
covery, is  not  prejudicial  if  t^e  verdict  is  for 
less  than  the  jurv  could  properly  find.  BeUiff- 
mann  v.  Rose  (fex.)  278- 

11.  Error  in  charging  on  the  rule  of  con- 
tributory negligence  is  not  prejudicial  to  de- 
fendant where  there  is  no  evidence  of  plaintiff** 
negligence.  Pullman  PoUaee  Car  Go.  v.  Smith 
(Tex.)  215. 

12.  A  judgment  will  not  be  reversed  for  the 
error  of  the  court  in  directing  a  verdict  for 
plaintiff  when  the  case  should  have  been  sub- 
mitted to  the  jury  because  the  right  of  recovery 
depended  on  oral  testimony,  where  no  interest 
of  defendant  would  be  subserved  by  reversal, 
if  the  assignments  of  error  do  not  contain 
the  language  of  the  court  in  totidem  veHns,. 
and  the  question  is  not  argued  for  appellant 
Oenesee  Fork  Imp.  Co.  v.  Ites  (Pa.)  427 

Notes  Ain>  Briefs. 

Appeal;  right  of  administrator,  executor,  or 
trustee  to  appeal  as  party  aggrieved.  745- 

APPROPRIATIONS. 

1.  A  provision  in  an  appropriation  Act,  that 
the  salary  for  a  certain  office  shall  be  paid  to 
a  certain  person  named,  and  none  other,  and  a 
statute  providing  a  penalty  for  paying  it  to 
any  other  person  than  the  one  named,  are  ab- 
solutely void  as  attempts  to  exercise  judicial 
powers  by  declaring  who  is  the  legal  officer 
entitled  to  the  salary.  State,  Worrell,  v.  Carr 
(Ind.)  177 

2.  An  appropriation  of  a  certain  sum  for  a 
state  soldiers'  and  sailors'  monument,  by  an 
Act  requiring  bonds  from  commissioners  that 
the  cost  shall  not  exceed  that  sum  including 
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donations  and  contributions,  can  be  used  only 
for  the  structural  work  of  the  monument,  and 
not  to  pay  the  compensation  and  expenses  of 
commissioners,  secretary,  and  architect,  or  ex- 
penses of  advertising  for  and  procuring  the  de- 
sign, or  for  other  incidental  expenses  authorized 
by  the  Act.  Eenderton  v.  State  SMierg  db  S. 
Monument  Of  mire,  (Ind.)  169 

8.  A  sufficient  appropriation  is  made  by  an 
Act  expressly  authorizing  expenses  to  be  in- 
curred, and  directing  that  they  shall  be  paid, 
when  it  is  taken  in  connection  with  the  general 
statute  authorizing  the  auditor  of  the  State  to 
'*draw  warrants  on  the  treasurer  for  all  moneys 
directed  by  law  to  be  paid,"  etc.  Id. 

4.  Money  appropriated  for  the  pay  of  mem- 
bers of  the  Legislature,  its  officers  and  clerks, 
cannot  be  used  to  pay  the  expense  of  an  im- 
peachment trial.     Hendereon  v.  Hovey  (Kan.) 

22? 

5.  Under  a  statute  appropriating  for  the  ex 
penses  of  an  impeachment  trial  specific  sums 
for  the  pay  of  members  of  the  Senate,  and  for 
the  compensation  of  the  secretary,  stenograph- 
ers^  and  other  officers,  the  Senate  has  no  power 
to  transfer  a  portion  of  the  sum  appropriated 
for  the  pay  of  its  members  for  the  purpose  of 
paying  such  officers.  Id, 

6.  The  state  auditor  must,  under  Kan.  Gten. 
Stat.  1889,  It  6582,  6597,  6676,  take  notice  of 
the  amount  appropriated  for  a  specific  purpose, 
and,  when  that  amount  has  been  exhausted 
for  that  purpose,  has  no  authority  to  allow 
or  audit  other  claims  against  such  appropria- 
tion, and  issue  warrants  therefor.  Id, 

7.  The  state  treasurer  may  properly  refuse 
to  recognize  or  pay  a  warrant  drawn  by  the 
state  auditor  after  the  appropriation  against 
which  it  was  drawn  is  exhausted.  Id. 

Notes  and  Briefs. 
Appropriation;  how  made.  169 

Necessity  of,  for  use  of  public  moneys.  222 

ARREST. 

1.  An  officer  has  no  authority  to  make  an  ar- 
rest without  a  warrant,  for  a  breach  of  the 
peace  committed  when  he  was  out  of  sight  on 
another  street  150  feet  away,  although  the  dis- 
turbance was  heard  by  him.  Peo]Me  v.  John- 
eon  (Mich.)  168 

2.  Money  can  be  taken  from  a  prisoner  un- 
der arrest,  only  when  there  is  probable  ground 
for  believing  that  it  is  connected  with  the  of- 
fense chanted  or  may  be  used  as  evidence  on 
his  trial.    Ex  parte  Hum  (Ala.)  120 

ASSAULT  AND  BATTERY. 

Vaccination  of  an  immigrant  passenger  on  a 
steamship  coming  from  a  foreign  country  is 
not  an  unlawful  act,  where  her  whole  conduct 
indicated  that  she  desired  it  to  be  performed  so 
that  she  mi^bt  receive  a  certificate  which 
would  save  her  from  detention  at  Quarantine. 
(ySrien  v.  Canard  Steamehip  Co.  (Mass.)     829 

Notes  and  Briefs. 
Assault;  in  retaking  property.  487 

Effect  of  consent  to.  880 

18  L.  R.  A. 


ASSIGNMENT.    See   also   Vendob  and 
PuRCHASBK,  Notes  AND  Briefs. 

An  assignment  by  an  Indian  of  a  right  of 
action  for  the  destruction  of  his  personal  prop- 
erty is  not  invalid.  Mieeouri  P,  R.  Co.  v.  Oul- 
lere  (Tex.)  542. 

ASSOCIATIONS.  j 

Notes  and  Bbibfs.  ' 

Effect  of  decision  of  their  tribunals.         625 

ATTACHMENT. 

The  assignee  of  a  note  given  on  the  purchase 
of  land  by  contract  is  entitled  to  the  benefit  of 
the  vendors'  lien,  and  cannot  attach  the  land 
as  a  creditor  without  security.  Oeeener  v. 
Palmater  (Cal.)  187 


See  also  Account;  Evi- 


ATTORNEYS. 

DRNCE,  12. 

1.  Women  will  be  admitted  to  the  bar  on 
equal  lerms  with  men,  in  the  absence  of  a 
statutory  or  constitutional  provision  to  the  con- 
trary.   Be  Thomae  (Colo.)  688 

2.  The  use  of  the  masculine  pronoun  ex- 
clusively in  the  statutes  relating  to  applicants 
for  admission  to  the  bar  and  tolicensed  attor- 
neys is  not  sufficient  to  show  a  legislative  in- 
tent to  exclude  women  from  the  bar.         Id, 

8.  Attorneys  at  law  are  not  civil  officers 
within  Colo.  Const,  art.  7,  g  6,  requiring  the 
incumbent  of  a  civil  office  to  be  a  qufdifled 
elector.  M. 

4.  The  absolute  disbarment  of  an  attorney  is 
Justified  where,  upon  receiving  an  unenforce- 
able claim  against  his  own  client,  he  caused  a 
complaint  to  be  served  in  the  name  of  another 
attorney,  and  then  advised  his  client  to  settle, 
falsely  telling  him,  with  full  knowledge  of  the 
facts,  that  the  claim  was  good  and  could  be 
collected  out  of  his  property.  Fairfield  Coun- 
ty Bar,  Feeeenden,  v.  Taylor  (Conn.)  767 

6.  Attorneys  preferring  charges  against  an- 
other attorney  of  unprofessional  conduct,  for 
the  purpose  of  having  him  disbarred,  need  not 
show  that  they  constitute  a  committee  ap- 
pointed by  the  W  association  of  the  county  for 
that  purpose,  either  to  establish  their  right  to 
institute  the  proceeding  or  to  give  the  court 
Jurisdiction.  Id, 

6.  The  appearance  as  attorney  in  proceed- 
ings to  enforce  a  loggers'  lien  on  behalf  of  the 
claimant,  of  the  notary  public  who  adminis- 
tered the  oath  in  support  of  the  lien,  is  not  un- 
lawful.    Sullivan  v.  Hall  (Mich.)  556 

7.  An  attorney  who  has  withdrawn  from  a 
case  in  which  the  client  has  other  counsel,  be- 
cause of  misconduct  of  the  client  sufficient  to 
Justify  him,  may  recover  for  services  previous- 
ly rendered.    Powere  v.  Manning  (Mass.) 

258 

Notes  and  Briefs. 

Attorneys;  right  of  women  to  be  admitted 

as.  588 

Disbarment  of.  767 
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Bailmkmt — Bbeagh  of  the  Pbace. 


BAILMENT.    See  also  Contbaotb,  14. 

1.  A  person  sued  individually  for  bonds  re- 
ceived from  another  may  show  that  be  received 
tbem  from  the  latter  as  the  property  of  her 
husband's  estate,  of  which  he  was  executor,  as 
against  a  claim  by  her  administrator  that  they 
belonged  to  her  by  gift  from  the  testator. 
Penny  v.  Craul  (Mich.)  88 

2.  An  innocent  purchaser  of  a  diamond  en- 
trusted by  the  owner  Co  another  for  the  pur- 
pose of  exhibition  to  a  pretended  purchaser, 
but  immediately  pledged  by  him  to  the  keeper 
of  a  gambline-house,  and  sold  by  the  two, 
acquires  no  title  as  against  the  owner.  Baehr 
v.  Clark  (Iowa)  717 

BALLOT.    See  Yotebs  aikd  Elections,  8, 
4,  7,  8,  Notes  aot)  Briepb. 

BANKS.    See  also  Eyidekcb,  2;  Officebs, 
7:  Trial,  4. 

1.  The  addition  to  the  name  of  the  depositor 
in  an  account  with  a  bank,  of  the  words  "judge 
of  probate,  license  money,"  is  not  alone  sufa- 
cient  to  make  deposits  on  such  account  special. 
Al9tm  v.  atate  (Ala.)  669 

2.  A  bank  which  has  received  for  collection 
a  check  which  it  forwards  to  its  correspondent 
for  that  purpose  cannot  fulfill  its  obligation  to 
the  owner  by  delivering  to  him  the  corre- 
spondent's draft  on  a  third  person,  drawn  and 
used  for  transmitting  the  i>roceeds  of  the  check, 
not  to  the  owner,  but  to  itself,  and  whicb  has 
become  worthless  because  of  the  insolvency  of 
both  drawer  and  drawee.  8t.  Nicholas  Bank 
V.  State  Nat,  Bank  (N.  Y.)  241 

8.  The  sending  of  a  check  by  a  New  York 
bank  to  a  Tennessee  bank  for  collection  in 
Texas  does  not  constitute  the  contract  for  col- 
lection a  Tennessee  contract.  Id. 

4.  Active  viirilance  to  detect  fraud  and  for- 
gery is  due  by  savings  bank  oflBcers  to  a  de- 
positor on  paying  the  deposit  to  one  presenting 
the  pass-book,  although  the  by-laws  provide 
that  the  bank  will  not  be  responsible  for  fraud 
in  presenting  the  bank-book  and  drawing  the 
money,  where  they  also  require  its  presentation 
by  the  owner,  or  bis  agent  duly  constituted  by 
a  writing  signed  and  acknowledged,  as  a  con- 
d  ition  of  payment.  Kummd  v.  O&rmania  Sat, 
Bank(S.Y.)  786 

5.  A  savings  bank  pass-book  is  not  a  nego- 
tiable instrument,  either  by  itself  or  in  connec- 
tion with  an  order  signed  by  the  depositor 
directing  payment  to  a  third  person  or  bearer; 
nor  can  it  be  made  so  by  contract.  The  account 
may  be  transferred,  but  the  assignee  takes  it 
subject  to  the  equities  and  defenses  between 
the  original  parties,  in  the  absence  of  facts  ere 
ating  an  estoppel.  McCaakUi  v.  Conneeticvt 
Sat,  Bank  (Conn.)  787 

6.  The  entry  by  a  savings  bank  of  a  credit 
in  a  pass-book  will  not  estop  it  from  denying 
that  a  deposit  was  made,  as  against  an  assignee 
of  the  account,  where  the  entry  was  procured 
by  fraud,  and  the  bank  made  it  without  know- 
l^ge  of  the  material  facts  or  any  intention 
that  the  representation  should  be  acted  on,— 
especially  where  the  assignee  is  not  a  bona  fide 
holder.  ^^• 
18  L.  R  A. 


Notes  ajho  Briefs. 

Banks;  liability  of  ooUecting  bank.  242 

Relation  between  officials  and  depositors.  870 

Possession  of  pass-book  as  evidence  of  rij^t 

to  draw  deposit;  transfer  of  deposit  787 

BASTARDY.  See  DESCEirr  a»d  Diotei- 
BUTioN,  8;  Parent  and  Child,  Notes 
AHD  Briefs. 

BENEFIT  SOCIETIES.  See  Associa- 
tions. Notes  ajw  Briefs. 

BIDS.    See  Bridges,  1;  Contracts,  11. 

BILLS  AND  NOTES. 

1.  A  promissory  note  payable  when  the 
United  States  pays  judgments  in  "Class  Two" 
of  the  Alabama  claims  was  due  when  judg- 
ments of  the  first  class  were  fuUy  paid,  and  the 
residue  of  the  fund  was  practically  exhausted 
in  the  pro  rata  payment  of  the  second  class. 
Powers  V.  Manning  (Mass.)  25$ 

2.  A  blank  indorsement  under  Conn.  Gen. 
Stat,  g  1880,  which  makes  it  'import  the  con- 
tract of  an  ordinary  indorsement,"  renders  the 
indorser  liable  ns  such  precisely  in  the  order  in 
which  he  stands  upon  the  note,  although  he 
signs  before  and  above  the  payee.  Spencer  v. 
Julerton  (Conn.)  806 

Notes  and  Briefs. 
See  also  Checks. 
Bills  and  notes;  taking  effect  from  deliveiy. 

BONDS.  See  also  Eminent  Domain,  8; 
Principal  and  Surety. 

In  Nebraska  at  least  fifty  freeholders  resi- 
dent in  the  township),  etc..  must  siffu  a  petition 
to  the  county  commissioners,  to  give  the  latter 
jurisdiction  to  call  an  election  for  the  purpose 
of  voting  aid  for  a  railroad.  WyUenwxber  v. 
Dvnigan  (Neb.)  811 

Notes  and  Briefs. 

Bonds;  false  representations  to  induce  vote 
for  railroad-aid  bonds.  811 

BONUS.    See  Subscription. 

BOUNDARIES. 

A  conveyance  of  land  bounded  "along''  a 
certain  road  which  was  laid  out  entirely  on  the 
grantor's  land,  but  on  the  margin  thereof,  car- 
ries the  fe&iin  the  whole  roadbed.  Haberman 
V.  Baker  (N,  Y.)  611 


Notes  and  Briefs. 
See  also  Deed. 
Boundary;  by  highway.  811 

BREACH  OF  THE  PEACE. 

Being  intoxicated  and  veiling  on  the  public 
streets  of  a  village  in  such  a  manner  as  to  dis- 
turb the  good  oraer  and  tranquility  is  a  breach 
of  the  peace.    PeopiU  v.  Johnson  (Mich.)     183 


Brkad— Carbtbrs. 


8^ 


Notes  and  Bbiefs. 

Breach  of  the  peace;  defined;  examples  of. 

163 

BREAD. 

An  ordinance  establishing  the  weight  of  the 
loaves  of  bread  that  shall  be  offered  for  sale 
within  the  city,  and  fixing  a  penalty  for  offer- 
ing for  sale  ^ort-weight  loaves,  cannot  be 
successfully  attacked  as  not  being  within  the 
police  power,  or  as  taking  property  without 
compensation,  or  abridging  or  unlawfully  in- 
terfering with  the  right  to  carry  on  business. 
Bd(fple  V.  Wagner  (Mich. )  286 

BRIBERY.    See  Judgment,  7. 

BRIDGES.    See  also  Counties,  1;  Injunc- 
tion, 6. 

1.  Definite  plans  and  specifications  must 
accompany  an  advertisement  for  bids  for  build- 
ing a  public  bridge,  under  a  constitutional  pro- 
vision requiring  bridge  contracts  to  be  given  to 
the  lowest  bidder;  and  a  statute  permitting  the 
commissioners  to  advertise  at  the  same  time  for 
plans,  specifications,  and  bids,  and  to  adopt  one 
of  the  offered  plans  with  its  specifications,  and 
accept  the  accompanying  bid,  is  unconstitu- 
tional. Fbnes  Bros,  Hardware  Co,  v.  Erb 
(Ark.)  868 

2.  The  Arkansas  Act  of  March  18,  1879 
(Mansf.  Dig.  §  1451),  forbidding  contracts  in 
behalf  of  a  county  for  which  there  is  no  un- 
expended appropriation,  applies  to  contracts 
for  bridges.  Id. 

3.  The  Arkansas  Act  of  March  18,  1879 
(Mansf.  Dig.  §  1451),  forbidding  contracts  in 
behalf  of  a  county  in  the  absence  of  an  appro- 
priation, is  not  unconstitutional  in  its  applica- 
tion to  bridges  as  interfering  with  the  exclusive 
jurisdiction  vested  hj  the  Constitution  in  the 
county  court  over  bndges.  Id. 

4.  A  statute  imposing  upon  the  county  com- 
missioners the  duty  to  build  all  highway  bridges 
of  a  certain  class  does  not  relieve  the  town  in 
which  one  of  them  is  located  from  damages 
for  injuries  resulting  from  the  bridge  being 
out  of  repair,  where  another  statute  gives  cities 
and  towns  exclusive  control  over  the  bridges 
within  their  respective  limits.  Wabash  v.  Car- 
ver (Ind.)  851 

5.  Attempting  to  cross  a  bridge  on  a  public 
highway  which  is  in  constant  use,  with  a  trac- 
tion steam-engine,  water-tank,  and  threshing 
machine,  is  not  per  se  negligence  as  matter  oi 
law.  Id. 

Notes  and  Briefs. 

Bridges;  negligence  in  respect  to;  liability 
for  injuries  caused  by  defects  of ;  extraordinary 
use.  851 

BROKER.    See  Tboveb. 

BUILDINGS.    See  also  Injunction,  7. 

1.  A  municipality  cannot,  without  express 
authority,  absolutely  and  without  regard  to  cir- 
cumstances, prohibit  the  making,  upon  any 
wooden  buitding  within  designated  limits,  of 
18  li.  R.  A. 


repairs  to  the  amount  of  |800  or  over.  Mount 
Vernon  First  Nat.  bank  v.  Sarlls  (Ind.)    481 

2.  Grants  of  rooms  or  apartments  in  a  build- 
ing, like  leases  of  the  same,  must  be  construed 
according  to  the  intention  of  the  parties  and 
with  re^rence  to  the  subject-matter  upon 
which  they  operate.  Hahn  v.  Baker  Lodge  No. 
47  A.  F.  dbA.  M.  (Or.)  158 

8.  A  conveyance  of  the  paiddle  room  of  the 
upper  story  of  a  building,  with  an  easement  of 
ingress  and  egress,  does  not  grant  any  part  of 
the  building,  or  any  interest  which  will  con- 
tinue after  a  flre  has  destroyed  the  greater  part 
of  the  building,  and  the  identity  of  the  room 
and  its  existence  as  such  have  been  extin- 
guished. Id. 

Notes  and  Briefs. 

Buildings;  municipal  control  over  erection 
of  wooden  buildings.  481 

CARRIERS,    idee  also  Assault  and  Bat- 
teby;  Game  Laws,  2;  Hacks. 

1.  The  owner  of  a  vessel  carrying  emi- 
grants, who  has  provided  a  competent  surgeon 
under  Act  of  Congress  of  Aug.  3,  1882  (22  U. 
S.  Stat,  at  L.  188),  is  not  liable  for  the  want 
of  care  of  such  surgeon  in  performing  an  op- 
eration. O'Brien  v.  Cunard  Steamship  Co. 
(Mass.)  829 

2.  The  mere  existence,  during  the  storm 
which  caused  it,  of  snow  on  the  deck  of  a 
ferry  boat,  raises  no  presumption  of  negligence 
on  the  part  of  the  ferry  company  which  will 
establish  its  liability  to  respond  in  damages  to  a 
passenger  who  receives  injuries  by  falling  on 
the  slippery  deck.  Fearn  v.  West  Jersey  Ferry 
Co.  (Pa.)  386 

8.  Stopping  a  train  drawn  by  a  dummy  en- 
gine, wuh  no  regular  stopping  place,  for  a 
reasonable  time  on  request  to  stop,  is  not  the 
full  measure  of  the  conductor's  duty,  but  be- 
fore starting  he  must  see  that  no  passenger  is 
in  tlie  act  of  alighting  or  in  a  position  that  will 
be_perilous  if  the  train  starts.  Highland  Ave. 
d:B.  R.  Co.  V.  Burt  (Ala.)  95 

4.  A  railway  conductor  who  collects  from  a 
passenger  boarding  the  train  without  a  ticket, 
a  less  sum  than  the  full  train  fare  to  his  desti- 
nation, may  within  a  reasonable  time,  on  dis- 
covering the  mistake,  require  him  to  pay  the 
deficiency,  and  eject  him  at  the  next  station  on 
his  refusal  to  pay  it,  upon  first  refunding  the 
sum  paid  less  the  fare  for  the  distance  actually 
traveled.  WardweUy.  Chicago,  M.  dtSt.R  R. 
Co.  (Minn.)  596 

5.  For  refusing  to  accept  the  remaining  part 
of  a  return  ticket  on  the  return  trip,  where  the 
return  part  has  been  taken  through  mistake  by 
the  conductor  on  the  first  trip,  and  ejecting 
the  passenger  for  refusing  to  furnish  any  other 
ticket  or  fare,  the  carrier  may  be  compelled  to 
pay  damages.  KansM  City,  M.  db  A  R.  Co. 
Y.  Riley  {mB&.)  88 

6.  A  shipper's  knowledge  of  directions  to 
the  carrier's  agent  not  to  receive  certain  arti- 
cles for  transportation  will  not  relieve  the  car- 
rier from  liability  if  their  transportation  is  ac- 
tually undertaken.  Bennett  v.  American  Exp. 
Co.  (Me.)  88 


886 


CASft— Cloud  on  Tttlb. 


7.  The  ordinaiy  carrier  bill  of  lading  ex- 
empting the  carrier  for  loss  by  fire  on  cotton 
does  not  exempt  the  carrier  from  loss  by  fire 
labile  the  cotton  is  in  the  possessiun  of  a  com- 
press company  to  which  it  has  been  delivered 
as  the  agent  of  the  carrier,  instead  of  at  the 
carrier's  own  depot.  Deming  ▼.  Merchants 
CottonPrcM  cfc  8.  Co.  (Tenn.)  618 

8.  A  railroad  company  is  liable  for  cotton 
burned  in  its  car  while  entrusted  to  it  for  ship- 
ment, where  the  cotton  would  not  have  been 
destroyed  but  for  the  breaking  of  a  drawbar  in 
attempting  to  draw  the  train  out  of  danger,  al- 
though its  bill  of  ladiDg  contains  a  valid  clause 
exempting  it  from  liability  for  loss  by  fire. 

Id. 

9.  Seizure  of  property  in  the  course  of  trans- 
portation, by  an  officer  without  any  warrant 
or  other  legal  process,  does  not  excuse  the  car- 
rier for  nondelivery.  Bennett  v.  American 
Exp.  Co.  (Me.)  88 

10.  A  common  carrier  by  water  who  re- 
ceipts for  goods  marked  for  delivery  at  a 
I>rivate  lanmng  cannot,  without  excuse  or  jus- 
tification, deliver  them  at  another  landing 
without  liability  for  the  damages  so  occasioned. 
Strieker  v.  Leathers  (Miss.)  6(X) 

11.  A  railroad  company  is  not  absolved 
from  liability  for  injuries  to  stock  transported 
bv  it,  occasioned  by  the  negligence  of  its  em- 
ployes, by  a  clause  in  the  shipping  contract 
providing  that  it  shall  not  be  liable  unless 
written  Dotice  is  given  before  removal  of  the 
property  from  the  car,  where  it  had  a  good, 
fair,  and  reasonable  opportunity  to  inspect  the 
stock)  before  removal.  Atc/iieon^  T.  dk  8.  F. 
R.  Co.  V.  Temple  (Kan.)  863 

12.  A  contract  by  a  railroad  company  for 
the  transportation  of  horses  and  their  delivery 
at  its  depot,  providing  for  their  storage  unless 
called  for,  and  containing  stipulations  in  rela- 
tion to  unloading  which  imply  that  the  com- 
pany will  unload  them,  requires  the  company 
to  unload  the  horses  at  the  place  of  destina- 
tion, notwithstandinir  a  usage  of  its  agent 
there,  known  to  the  shipper,  of  requiring  own- 
ers of  animals  to  unload  them.  Benson  v. 
Cray  (Mass.)  262 

18.  A  railroad  company  may,  by  special 
contract,  limit  itsliabihty  to  the  owner  of  stock 
or  goods,  so  long  as  the  limitation  does  not 
relate  to  its  liability  for  negligence  or  miscon- 
duct. Atchison,  T.  A  8.  F.  B.  Co.  v.  2'emple 
(Kan.)  862 

14.  A  carrier  contracting  for  the  shipment 
of  merchandise  over  lines  other  than  its  own, 
whether  it  has  or  has  not  an  initial  line  of  its 
own,  ma^  make  a  special  contract  exempting 
it  from  liability  for  loss  by  fire.  Deming  v. 
Merc/iants  Cotton- PrcM  A  8.  Co.  (Tenn.)     518 

15.  A  sleeping-car  company  is  liable  for  the 
mistake  of  its  servants  in  awakening  passen- 
gers in  its  car,  and  causing  them  to  get  off  at 
a  water-tank  half  a  mile  from  the  depot,  in  the 
dark  and  rain,  where  they  were  left  by  the 
train,  when  the  consequent  exposure  resulted 
in  serious  damage  to  them.  Pullman  Palace 
Car  Co.  V.  Smith  (Tex.)  216 

16.  The  obligation  to  awaken  and  notify  a 
passenger  in  time  for  him  to  prepare  safely  and 
comfortably  to  leave  the  train  at  his  destina- 
18L.  Tt  A. 


tion  is  directly  involved  in  his  contract  for  the 
use  of  a  sleeping  berth.  Id. 

17.  An  af;reement  by  a  common  carrier  to 
give  one  shipper  a  favor  and  advantage  over 
others  bv  a  rebate  is  illegal  at  common  law. 
Fitzgerald  v.  Grand  TrurOc  B.  Co.  (Vt.)       70 

NOTBS  AND  BbIRFS. 

Carriers;  duty  of  conductors  in  stopping  and 
starting  trains;  length  of  stop;  signals;  start- 
ing of  train.  95 

Expulsion  of  passenger  for  failure  to  pay 
fare.  596 

Discrimination  as  to  hackmen  and  other 
solicitors  of  patronage  at  depots,  wharves, 
etc.  848 

Liability  for  eoods  in  transit;  inquiry  as  to 
value;  extent  of  liability;  effect  of  seizure  by 
judicial  process.  SS 

Agreement  to  restrict  liability.  518 

Contracts  for  reasonable  exemptions.        862 

Right  to  contract  for  rebates.  70 

CASE.    See  Action  or  Soit,  1,  2. 
CHARITABLE  USES.    See  Taxxb,  8. 
CHATTEL  MORTGAGE.    See   Most- 

OAGB,  9. 

CHECBLS.    See  also  Banks,  2;  Patmbnt. 

1.  The  holder  of  a  check  \&  under  obligation 
to  an  indorser  thereon  to  present  it  for  payment 
not  later  than  the  next  day  after  its  date. 
CarroU  v.  Svoeei  (N.  Y.)  48 

2.  Delay  in  presenting  a  check  at  the 
drawer's  request,  whereby  its  collection  be- 
comes impossible  because  of  his  insolvency, 
operates  as  payment  up  to  the  amount  of  the 
check  in  favor  of  an  indorser  who  has  trans- 
ferred it  to  the  holder  on  account  of  an  ante- 
cedent debt.  Id. 

8.  Lack  of  money  of  the  drawer  in  a  bank 
to  meet  a  check,  where  he  would  have  provided 
for  it  or  paid  it  if  payment  had  been  insisted 
upon,  does  not  relieve  the  holder,  who  has  taken 
it  from  an  indorser  on  an  antecedent  debt,  from 
his  obligation  to  present  it,  or  prevent  his  fail- 
ure to  do  so  until  collection  becomes  impossible 
from  operating  as  payment  to  the  amount  of 
the  check.  Id. 

NOTBS  AND  BbIBFS. 

Check;  time  for  presentation;  ordinary  mode; 
when  stale  or  overdue;  reasonable  time  on.  43 

CIGAR  MAKER'S  UNION.   Bee  Trade 

MABK,  5. 

CITIZENS.    See  Alibnb. 

CLERKS.     See    Dbputies,    Notbs    akd 
Bbibfs. 

CLOUD  ON  TITLE. 

1.  The  legal  owners  in  the  actual  possession 
of  land  can  maUitain  a  suit  to  quiet  title  against 
adverse  claims  which  becloua  the  title  and  in- 
jure the  market  value  of  the  land.  Kineaid  v. 
McOawan  (Ey.)  289 
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2.  An  execution  purchaser  of  land  included 
in  an  assignment  for  creditors  which  is  void  on 
its  face  may  have  his  title  quieted  against  such 
assignment,  where  the  statute  at  the  time  of  the 
purchase  authorized  a  levy  on  lands  fraud- 
ulently conveyed.  It  is  not  necessary  for  the 
judgment  creditor  to  seek  aid  in  equity  before 
the  sale,     ^olf  v.  a  Connor  (Mich.)  098 

COAL.    See  Mines. 

COMMERCE. 

1.  A  state  statute  prohibiting  freight  trains 
running  on  Sunday  between  sunrise  and  sunset, 
except  with  livestock  or  perishable  freight,  or 
to  complete  a  trip  which  can  be  finished  before 
9  A.  M.,  is  invalid  as  a  regulation  of  commerce, 
so  far  as  it  applies  to  interstate  freight  trains. 
Norfolk  iSb  W.  R.  Go.  v.  Oom.  (Va.)  107 

2.  A  state  statute  requiring  a  carrier  who 
brings  into  the  State  a  person  not  having  a  set- 
tlement therein,  to  remove  him  from  the  Slate, 
upcn  request  of  the  proper  officers,  if  he  falls 
into  distress  within  a  year,  or  to  be  liable  for 
his  support, — is  an  unconstitutional  regulation 
of  commerce.    Bandar  v.  Smit/i  (Me.)       686 

8.  A  state  statute  prohibiting  game  birds  to 
be  killed  for  the  purpose  of  conveying  them  out 
of  the  State  is  not  an  unlawful  interference 
with  interstate  commerce.  State  v.  Geer 
(Conn.)  804 

Notes  and  Briefs. 

Ck)mraerce;  interstate;  regulation  of.       107 

Interstate;  game  laws  as  affecting.  804 

State  taxes  or  penalties  as  affecting;  what 

includes;  right  of  carriers  to  land  passengers. 


COMMISSIONERS.    See  Alabama 
Claims. 

COMMITTEE.    See  Corporations,  2,  8. 

COMPROMISE  AND  SETTLEMENT. 

Abandonment  of  legal  proceedings  which  are 
without  merit  is  no  consideration  for  the  revo- 
cation of  a  valid  and  binding  contract.  Lu- 
kent^B  Appeal  (Pa.)  581 

Notes  and  Briefs. 

Compromise;  favored  by  courts.  601 

CONDITION.    See  Deed.  10. 

CONFLICT  OF  LAWS. 

1.  The  courts  of  New  York  will  construe 
the  common  law  as  applicable  to  a  contract 
made  and  to  be  performed  in  another  State, 
according  to  their  own  precedents,  although 
they  will  follow  the  courts  of  such  other  State 
io  the  construction  of  its  statute  law.  St. 
Nirholas  BankY.  State  Nat.  Bank  (N.  Y.)  241 

2.  A  loan  is  an  Alabama  contract,  when  the 
application  is  made,  the  money  paid  over  to 
the  borrower,  and  the  notes  and  mortgage  exe- 
cuted, in  that  State,  although  the  debt  \s  made 
I>ayable  in  New  York  and  the  money  was  sent 
from  that  State  to  the  mortgagee's  agent  in 
Alabama,  to  be  paid  over  on  the  execution  of 
18  L.  R.  A. 


the  papers.  American  Freehold  Land  Mortg. 
Co.  V.  Sfficell  (Ala.)  299 

8.  The  right  to  show  that  theobligation  grow- 
ing out  of  an  indorsement  of  a  promissory  note 
is  not  absolute,  but  depends  upon  a  collateral 
oral  agreement,  relates  to  the  nature  and  va- 
lidity of  the  contract,  and  not  to  the  remedy, 
and  is  eovemed  by  the  lex  loci  contraetiu. 
Baxter  Nat.  Bank  v.  Talbot  (Mass.)  52 

4.  The  mere  fact  of  a  differepce  as  to  the 
one  designated  to  bring  the  action,  in  the  pro- 
visions of  the  statutes  of  two  States  providing 
for  the  recovery  of  damages  for  the  benefit  of 
those  injured  by  the  negligent  killing  of  a  per- 
son, is  not  sufficient  to  prevent  the  mainte- 
nance of  the  action  in  the  State  where  the 
accident  did  not  occur,  if  the  statutes  are  other- 
wise substantially  the  same.  Wooden  v.  West- 
ern New  York  &  P.  R.  Co.  (N.  Y.)  468 
*  6.  The  plaintiff  in  an  action  to  recover 
damages  for  the  benefit  of  those  injured  hj 
the  negligent  killing  of  a  person,  which  is 
brought  outside  of  the  State  where  the  acci- 
dent occurred,  in  the  courts  of  a  State  which 
enforce  the  liability  because  of  the  similarity 
of  its  statutes  to  those  of  the  former  State, 
must  be  the  person  designated  by  the  statutes 
of  the  State  where  the  injury  occurred.       Id. 

6.  The  fact  that  the  amount  of  recovery  for 
the  negligent  killing  of  a  person  is  limited  in 
the  lex  fori  and  unlimited  in  the  lex  loci  does 
not  make  the  statutes  of  the  two  States  so  dis- 
similar that  the  remedy  will  not  be  enforced 
in  the  former  State;  but  the  amount  that  can 
be  recovered  will  be  governed  by  the  lex  fori, 
— at  least  where  the  killingVas  done  by  one 
of  its  corporations.  Id, 

7.  A  mortgagor's  removal  of  personal  prop- 
erty to  another  State,  where  it  is  seized  and 
sold  by  his  creditors  on  attachment,  cannot 
affect  the  rights  of  the  mortgagee,  whose  mort- 
gage was  duly  recorded  in  the  State  where  the 
parties  resided.    Homthall  v.  BvrtceUQf.  C.) 

740 
Notes  and  Briefs. 

Conflict  of  laws;  effect  of  statutory  enactment 
on  remedy  in  another  State;) enforcement  of 

Esnal  laws  of  another  State:  as  to  Statute  of 
imitations.  56 

Lex  loci  contractus.  54 

As  to  usury.  299 

As  to  descent  of  real  property.  288 

As  to  right  of  action  for  death.  468 

CONSTITUTIONAL    LAW.     See  also 
Statutes,  8. 

•  1.  A  statute  changing  the  mode  of  proced- 
ure in  criminal  cases  from  indictment  to  in- 
formation is  not  ex  post  facto  as  applied  to 
offenses  committed  before  its  passage,  and 
takes  awav  no  substantial  right  of  an  accused. 
Be  Wright  (Wyo.)  748 

2.  The  power  to  appoint  a  state  supervisor 
of  oil  inspection  ma:^  be  conferred  upK)n  state 
geologists  by  the  Legislature,  under  Ind.  Const, 
art.  15,  §  1,  authorizing  appointments  to 
offices  not  otherwise  provided  for  in  that  Con- 
stitution to  be  made  as  "prescribed  by  law." 
State,  Tancey,  v.  Hyde  (Ind.)  79 


CoKTBMPT;  Contracts. 


3.  An  Act  to  provide  for  the  purity  of  elec- 
tions, which  does  not  prevent  an  elector  from 
casting  his  vote  fairly,  does  not  interfere  with 
the  privileges  and  immunities  of  the  citizens 
so  as  to  conflict  with  U.  S.  Const,  amend.  14. 
Cook  V.  State  (Tenn.)  183 

4.  There  is  no  unconstitutional  discrimina- 
tion against  a  nonresident  widow,  under  U.  S. 
Const,  amend.  14,  by  making  a  convey- 
ance by  her  husband  of  his  property  suffi- 
cient to  cut  off  her  interest  if  she  was  not  then 
and  never  had  been  a  resident  of  the  State. 
Bvffinffton  v.  Grosrenor  (Kan.)  283 

5.  Property  rights  are  created  b^  the  rendi- 
tion of  a  Judgment,  which  the  Legislature  has 
no  power  to  reach  and  destroy.  Oilman  v. 
Tucker  (N.  T.)  804 

6.  Commitment  for  contempt  in  refusing  to 
make  a  disclosure  as  re(^uired  by  law  is  not  a 
deprivation  of  liberty  without  due  process  of 
law.    Be  Clayton  (Conn.)  66 

7.  A  statute  denying  effect  to  a  judgment 
airainst  the  validity  of  a  title  purchased  at  exe- 
cution sale,  unless  plaintiff  reimburses  the 
purchaser,  on  failure  of  which  the  latter's  title 
shall  be  valid,  is  unconstitutional  as  depriving 
the  debtor  of  his  property  without  due  process 
of  law.     Oilman  v.  Tucker  (N.  Y.)  304 

Notes  and  Bribes. 

Constitutional  law;  as  to  exercise  of  police 

power.  181 

What  is  due  process.  804 

CONTEMPT. .  See  also  Constitutional 
Law,  6. 

The  utility  of  a  disclosure  required  by  stat- 
ute from  one  convicted  of  intoxication,  as  to 
when,  where,  how,  and  from  whom,  he 
obtained  the  intoxicating  liquor,  which  disclos- 
ure is  to  be  turned  over  to  the  State's  attorney, 
cannot  be  questioned  by  the  convict  or  the 
court,  as  an  excuse  for  a  refusal  to  make  the 
disclosure.    Be  Clayton  (Conn.)  66 

CONTRACTS.    See   also   Cabribrs,   17; 
Compromise  and  Settlbmbmt. 

1.  A  mere  statutory  obligation  to  pay  mon- 
ey does  not  raise  an  implied  contract  to  pay  it. 
The  liability  depends  on  the  statute  itself. 
Davis  V.  Seymour  (Conn.)  210 

2.  An  agreement  between  all  the  next  of  kin 
of  one  who  died  a  member  of  a  benefit  society, 
before  anyone  knew  in  whose  favor  the  certiti- 
cate  was  made  payable,  that  the  fund  should 
be  collected  by  the  administrMtor  and  divided 
equally  amonf  them,  is  sufficiently  supported 
by  consideration  in  the  mutual  surrender  by 
each  of  the  chance  to  receive  a  larger  share,  and 
will  be  binding  on  the  one  who  proves  to  be  the 
beneficiary  named.  Boyal  Society  oj  Good 
Fellows  V.  Campbell  (R.  L)  601 

8.  A  proposition  to  issue  bonds  to  a  railway 
company  is  in  the  nature  of  a  contract,  upon 
the  acceptance  of  which  both  parties  will  be 
bound  by  the  agreement.  WuUenwaber  v. 
Dunigan  (Neb.)  811 

4.  A  mortgage  by  an  administrator  individ- 
ually to  himseli  as  administrator,  to  secure  an 
13  L.  K.  A. 


indebtedness  which  he  owes  to  the  estate,  is  in- 
valid for  want  of  contracting  parties.  Burditt 
V.  Colbum  (Vt.)  676 

5.  Where  the  current  price  of  a  manufac- 
tured article  is  that  arbitrarily  fixed  by  a  com- 
bination of  manufacturers,  its  fair  market  value 
will  ^vern  in  an  action  for  its  price  upon  a 
sale  in  which  no  price  was  mentioned.  Lote- 
joy  V.  Michds  (Mich.)  770 

6.  A  parol  agreement  made  in  March,  per- 
mitting one  who  was  to  take  possession  of  a 
farm  as  tenant  April  1  next,  under  a  lease  for 
one  year,  to  use  the  ice  in  an  ice-house  thereon 
without  charge,  if  he  would  refill  it  so  as  to 
leave  it  filled  when  he  surrendered  possession, 
is  not  void  as  not  to  be  performed  within  a 
year  from  the  making  of  it.  Brown  v.  Throop 
(Conn.)  646 

7.  A  verbal  promise  by  the  administrator  of 
an  estate  holding  a  mortgage  against  a  third 
person,  to  pay  taxes  assessed  against  the  mort- 
gagor if  the  collector  will  not  levy  on  the 
mortgaged  property,  upon  which  he  has  no 
lien,  IS  withm  the  Statute  of  Frauds  and  not 
enforceable.    Dillaby  v.  Wilcox  (Conn.)       643 

6,  A  stipulation  in  a  written  lease,  giving  the 
tenant  the  right  to  cut  and  use  trees  {^rowing 
on  the  leased  premises,  may  be  waived  by 
parol.    Lee  v.  Hawks  (Miss.)  6S& 

9.  Although  a  parol  agreement  to  acquire 
the  interests  of  all  the  tenants  in  common  of 
real  estate,  convert  the  same  into  money,  and 
pay  over  to  each  his  pro  rata  share  of  the  pro- 
ceeds, is  not  enforceable  under  the  Statute  of 
f^audp,  yet  if  the  agreement  is  carried  out  so 
far  that  the  title  is  acquired  and  the  property 
converted  into  monev,  a  trust  will  arise  to  pay 
over  the  proceeds.  The  trust,  however,  is  not 
enforceable  at  law,  unless  the  trustee  has 
affirmatively  recognized  his  duty  to  make  the 
payment.     Collar  y.  Collar  iM^^-)  621 

10.  The  first  annual  payment  is  optional 
with  the  obligor  on  a  contract  to  purchase  cer- 
tain patents  and  inventions,  which  does  not 
mention  a  cash  payment  which  was  made,  but 
calls  for  annual  pavments  for  fourteen  years 
amounting  to  |260,(KK),  or.  in  lieu  thereof,  the 
sum  of  1100,000  at  any  time  within  two  years^ 
and  provides  that  on  failure  to  make  any  pav- 
ment  when  due,  within  sixty  days  after  cfe- 
mand,  the  "sale  shall  be  null  and  void  and  of 
no  effect,"  and  the  patents  revert  discharged  of 
any  obligations  under  the  contract,  with  a 
further  provision  giving  the  obligor  the  right 
to  assign  the  contract  and  thus  free  himself 
from  personal  liability.  WiUiamson  v.  HiU 
(Mass.)  690 

11.  The  rights  of  persons  submitting  bids 
for  the  erection  of  a  building  cannot  be  deter- 
mined by  the  printed  "notice  to  bidders/*^ 
where  it  appears  that  the  terms  of  the  contract 
were  orally  fixed  at  a  conference  between  the 
bidders  and  the  persons  requesting  the  bids, that 
the  terms  so  fixed  were  not  incorporated  into 
the  printed  notice,  and  that  both  parties  rested 
upon  what  was  said  and  done  at  the  confer- 
ence. McNeil  V.  Boston  Chamber  of  Commerce 
(Mass.)  659 

12.  A  five  years'  restriction  on  the  use  of  a 
secret  process  and  trade- marks  sold  with  the 
business  is  not  an  illegal  restraint  of  trade. 
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though  it  applies  not  only  to  the  seller,  but  to 
those  employed  by  or  associated  with  her  in  the 
business.     Tode  v.  Oross  (N.  Y.)  652 

18.  A  contract  by  a  compress  company  to 
procure  insurance  for  the  benefit  of  carriers, 
upon  cotton  delivered  to  it  for  such  carriers, 
renders  it  liable  to  them  for  failure  to  procure 
insurance  sufficient  to  cover  any  loss  that 
occurs.  Deming  v.  Mercfiants  Cotton-Press  dk 
8.  Co.  (Tenn.)  518 

14.  An  owner  of  property  in  the  possession 
of  a  bailee  who  has  contracted  to  insure  it 
cannot  recover  for  the  latter's  failure  to  pro- 
cure full  insurance,  when  he  has  himself 
procured  it  and  received  payment  thereon.  Id, 

15.  A  grandchild  of  one  granting  land  to  a 
railroad  company,  who  has  ceased  to  be  a  mem- 
ber of  the  tatter's  household,  has  no  rights  un- 
der a  clause  in  the  deed  entitling  the  grantor 
and  his  family  to  free  passage  over  the  road,  as 
lon^  as  the  granted  land  shall  continue  to  be 
usea  for  railroad  purposes  under  the  charter  of 
the  grantee.  Dodge  v.  Boston  db  P.  H.  Co. 
(Mass.)  818 

16.  The  breach  of  the  implied  condition  that 
an  employ 6  will  serve  his  employer  honestlv, 
by  embezzling  funds  during  every  month  be 
was  employed  by  a  contract  which  was  entire 
for  each  month,  prevents  any  recovery  of 
wages.    Peterson  v.  Mayer  (Minn.)  72 

17.  Ck)ntract8  concerning  interstate  transpor- 
tation must  be  regarded  as  made  upon  the 
basis  and  with  the  understanding  that  changes 
in  the  law  applicable  to  them  may  be  made  by 
Congresj;  and  there  is  no  vested  right  in  tlie 
law  as  it  existed  at  the  time  they  were  made. 
Fitzgerald  v.  Grand  Trunk  R,  Co.  (Vt.)        70 

Notes  and  Briefs. 

See  also  Logs;  Mastbb  and  Sbbvant. 
Contract;  sufficiency  of  consideration  for.  581 
Acceptance  of  bid.  559 

Implied  in  case  of  legal  liability.  210 

On  condition.  50 

Nature  of  monopolies;  illegal  combination  to 

fix  price.  770 

Of  State;  impairment  of  obligation.  169 

CORPORATIONS.    See  also  Fraud  and 

FrAUDITLBNT     CONYBTANOHS;      NAVIGA- 
TION, 1. 

1.  The  mere  fact  of  the  insertion,  in  certain 
corporate  charters,  of  a  prohibition  to  interfere 
with  the  navigation  of  streams,  is  no  ground 
for  construing  a  charter  which  does  not  con- 
tain such  prohibition  as  authorizing  such  in- 
terference where  it  would  be  advantageous  to 
the  corporation .  Connecticut  River  Lumber  Co. 
V.  Oleott  Falls  Co.  (N.  H.)  826 

2.  A  inajority  of  a  committee  appointed  by 
a  corporation  to  contract  for  the  erection  of  a 
building  may,  in  the  absence  of  the  other  mem- 
bers, lawfully  act  in  letting  the  contract.  Mc- 
Neil V.  Boston  Chamber  of  Commerce  (Mass  )  559 

8.  Silent  acquiescence  by  directors  of  a  cor- 
poration in  acts  of  its  building  committee  in 
procuring  bids  and  letting  the  contract  for  the 
building,  with  full  knowledge  of  such  acts, 
18  L.  R.  A, 


will  make  the  contract  binding  on  the  corpora- 
tion, although  the  committee  had  in  fact  no 
authority  to  make  it.  Jd. 

4.  Four  of  the  six  directors  who  own  in 
equal  shares  all  the  stock  of  a  corporation 
formed  for  establishing  a  summer  resort  upon 
its  land  may  make  a  binding  dedication  of 
portions  of  such  land  to  the  public  for  parks. 
'Atlorney-GeneralY.  Abbott  {mtiss.)  251 

5.  Subscribers  to  the  stock  of  corporations 
which  never  become  fully  organized  because 
all  the  stock  is  not  taken,  but  which  are  merged, 
with  their  consent,  in  a  new  corporation,  can- 
not set  up  illefi^ality  of  the  merger  or  the  lack 
of  corporate  character  of  any  or  all  of  the  com- 
panies to  defeat  their  liability,  as  against  cred- 
itors of  the  new  company,  after  the^  have 
permitted  it  to  incur  liabilities.  Hamtlton  v. 
Jackson  (Pa.)  77J> 

6.  One  holding  a  bond  for  half  the  share  in 
the  proceeds  of  salts  to  which  a  stockholder  in 
a  corporation  formed  for  establishing  a  summer 
resort  will  be  entitled  has  no  such  interest  as 
to  give  him  a  voice  in  determining  the  policy 
of  the  company,  or  to  make  his  assent  to  or  dis- 
sent from  its  proposed  plans  material.  Attor- 
ney- General  v.  Abbott  (Mass.)  251 

7.  A  corporation  is  not  negligent  in  permit- 
ting its  president  to  continue  m  office  and  have 
access  to  its  certificate  book  and  seal,  so*  as  to 
make  it  liable  for  his  act  in  issuing  forged  cer- 
tificates of  stock,  by  reason  of  his  former  mis- 
conduct Id  pledging  his  own  shares  to  another 
person  in  violation  of  an  agreement  to  pledge 
them  to  an  associate.  Hul  v.  C. '  F,  Jewett 
Pub.  Go.  (Mass.)  19a 

8.  The  forgery  of  the  necessary  signature  of 
the  secretary  to  certificates  of  stock,  by  the 
president  of  a  corporation,  whose  only  author- 
ity as  to  the  issue  of  certificates  is  to  sign  them, 
does  not  make  the  corporation  liable  therefor 
to  holders  who  took  them  in  private  and  per- 
sonal transactions  with  the  president.  Id. 

9.  A  Maryland  statute  providing  that  when- 
ever the  laws  of  any  other  State  impose  upon 
Maryland  insurance  companies  seeking  to  do 
business  within  its  borders  greater  obhffationa 
or  prohibitions  than  are  prescribed  for  foreign 
companies  seeking  to  do  business  in  Maryland, 
the  same  obligations  and  prohibitions  sbali  be 
imposed  on  companies  of  such  State  which 
shall  seek  Maryland  business, — makes  such 
foreign  law  the  rule  which  Maryland  will  ap- 
ply to  companies  of  the  foreii^n  State  asking 
permission  to  do  business  within  its  territory; 
and  if  a  Maryland  company  is  refused  a  license 
in  the  foreign  State  merely  on  the  ground  of 
discretion,  the  latter's  companies  may  be  re- 
fused license  in  Maryland  on  the  same  ground, 
although  the  Maryland  statutes  do  not  id  terms 
authorize  it.     Talbott  v.  Fidelity  dt  C.  Co.  (Md.  y 

584 
10.  A  foreign  corporation  will  not  be  held 
void  as  an  evasion  of  the  laws  of  the  State  in 
which  all  the  corporators  reside  and  in  which 
is  the  principal  place  of  business  of  the  com- 
pany, where  there  was  no  fraud  or  evasion  of 
the  law  of  the  State  of  incorporation,  and  the 
certificate  of  incorporation  was  grant^  by  the 
secretary  of  state  with  knowledge  of  the  facts. 
Demarest  v.  Grant  (N.  Y.)  854 
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CouNTiBS— Cbiminal  Law. 


Notes  and  Briefs. 
See  also  Stolen  Property. 
Corporation;  existence;  how  shown.        870 
As  affected  by  equitable  estoppel;  limit  of 
power  by  charter;   recitals;   ultra  vire$  acts; 
<X)nsolidation;  amalgamation;  merger.        779 
Contracts  by  committee  of  directors.        559 
Liability  for  misfeasance  of  officers.        198 
Evasion  of  law  by  incorporation  in  another 
Btate.  854 

Foreign;  amenable  to  local  law;  law  of  com- 
ity. 584 

COUNTIES.    See  also  Bridges,  8. 

1.  A  contract  bv  a  county  to  build  a  bridge 
is  not  authorized  by  an  appropriation  for  pre- 
liminaiT  work,  estimates,  etc.,  towards  secur- 
ing such  bridge.  Fonea  Bros.  Hardware  Go,  v. 
Erb  (Ark.)  868 

2.  A  constitutional  limitation  on  the  amount 
of  county  indebtedness  applies  to  a  debt  for 
necessary  books  and  stationery  which  it  is  made 
bv  statute  the  duty  of  the  county  clerk  to  pur- 
-chase  for  bis  office,  as  well  as  to  any  other  ob- 
ligation. George  D.  Barnard  d  tk>,  ▼.  Knox 
County  (Mo.)  244 

COURTS. 

1.  An  action  to  enforce  the  liability  of  a 
stockholder  under  the  laws  of  another  State  in 
which  the  corporation  was  organized  and  judg 
ment  has  been  rendered  a^aiEst  it,  but  no  pro- 
ceedings taken  against  him,  cannot  be  main- 
tained in  a  State  in  which  the  corporation  has 
no  place  of  business,  notwithstanding  that  the 
parties,  although  both  nonresidents,  do  not  re- 
side in  the  same  State,  and  neither  of  them 
resides  in  the  State  where  the  corporation  was 
ori|;anized.  Bank  of  NorHi  America  v.  Bindge 
<Mass.)  56 

2.  The  determination  of  the  Legislature  in 
abolishing  an  office  and  creating  a  new  one, 
that  the  change  of  duties  or  burdens  is  sufficient 
to  make  the  latter  a  different  office,  cannot  be 
reviewed  by  courts,  provided  the  Act  is  other- 
wise valid.     Slate,  Yancey,  v.  Hydt  (Ind.)    79 

3.  A  court  in  which  the  Judge  thereof  is 
charged  with  the  duty  of  keeping  its  records, 
which  must  be  authenticated  by  him,  though 
having  a  recorder  charged  with  the  duty  of 
keeping  such  records  when  requested  by  the 
Judge,  18  not  a  court  having  a  clerk,  within 
the  federal  statute  regulating  naturalization, 
and  has  no  power  to  receive  a  declaration  of 
intention  to  become  a  citizen.    Be  Dean  (Me.) 

4.  A  court,  to  have  Jurisdiction  of  applica- 
tions for  naturalization  or  to  receive  declara- 
tions of  intention  under  the  federal  statute, 
must,  in  addition  to  possessing  a  seal,  have  a 
clerk  distinct  from  the  Judge,  cbar^ged  with 
the  duty  of  keeping  a  true  record  of  its  doings 
and  afterwards  of  authenticating  them.        i^. 

5.  While  a  court,  to  have  cognizance  of  ap- 
plications for  naturalization  or  to  receive  decla- 
rations of  intention  under  the  federal  statute, 
must  possess  common-law  Jurisdiction,  it  is 
not  necessary  that  it  have  all  the  common-law 
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Jurisdiction  that  pertains  to  all  classes  of  ac- 
tions, but  merely  that  it  exercise  its  powen  ac- 
cording to  the  course  of  the  common  law.    Id. 

6.  An  action  may  be  maintained  in  Texas 
for  the  destruction  of  personal  property  in  the 
territory  of  the  Choctaw  Nation.  Mimniri  P. 
R  Co.  y.  OuUerei^eT.)  542 

7.  An  action  for  injury  done  to  lands  with- 
out the  State  by  an  act  no  part  of  which  was 
performed  within  the  State  is  purely  local,  and 
cannot  be  maintained  in  the  Texas  courts. 

Id. 

8.  The  assignee  of  aright  of  action  from 
an  Indian  for  the  destruction  of  the  tatter's 
personal  property  may  maintain  an  action  there- 
on in  the  Texas  courts.  7<f. 

9.  Claims  in  different  counts  against  a  town 
for  injuries  to  sheep,  under  Conn.  Gen.  Stat. 
§  3752,  not  being  based  on  contract,  cannot  be 
united  to  make  up  the  amount  necessary  to 
give  Jurisdiction  to  the  Connecticut  court  of 
common    pleas.    Dams    v.  Seymour   (Conn.) 

2X0 
Notes  and  Briefs. 

Courts;  reluctance  of,  to  annul  statute.   804 

COVENANT. 

1.  Damages  to  a  tenant,  resulting  from  an 
injunction  obtained  without  sufficient  canse 
bj  the  lessor,  which  prevented  him  from  cul- 
tivating the  land,  may  be  recovered  in  an  ac- 
tion on  the  covenants  in  the  lease,  although 
there  may  be  a  remedy  on  the  injunction  bond. 
Hubble  V.  CoU  (Va.)  811 

2.  A  covenant  by  one  selling  a  business,  that 
she,  her  father,  husband,  and  brother-in-law 
will  refrain  from  communicating  a  secret 
recipe  used  in  the  business  to  anvone  but  the 
buyer,  and  from  using  trade-marks  connected 
with  the  business,  under  a  penalty  of  $5,000 
named  as  stipulated  damages  in  case  of  a  vio- 
lation of  the  covenant  within  t\e  years,  does 
not  limit  her  liability  for  such  damages  to  her 
own  persona]  violation  of  the  covenant,  but  ex- 
tends it  to  a  violation  by  any  of  the  persons 
named.     Tode  v.  Gross  (N.  T.)  652 

8.  No  damages  can  be  recovered  for  breach 
of  a  covenant  of  warranty  in  a  deed  given  in 
consideration  of  love  and  affection,  onder  a 
statute  limiting  the  recovery  in  case  of  breach 
of  covenants  of  warranty  to  the  amount  of 
purchase  money  paid,  with  interest  thereon. 
McGlure  v.  Melton  (S.  C.)  728 

Notes  A2n>  Brikfs. 

Covenants;  voluntary,  how  far  enforceable. 

728 

CRIMINAL  LAW.    See  aiao  Yotbrs  and 
Elbctioks,  1. 

1.  Duplicity  in  an  information,  which 
amounts  only  to  surplusage,  is  not  ground  for 
motion  in  arrest.    State  v.    Armstrong  (Mo.) 

419 

2.  The  time  of  absence  from  Jail  of  one  who, 
having  been  committed  under  an  alternative 
Judgment  that  he  pay  a  fine  or  be  imprisoned 
a  certahi  number  of  days,  secures  his  release 
through  the  unauthorized  act  of  the  sheriff. 


Custom— Dbdication. 


891 


cacDot  be  considered  as  having  been  spent  in 
jail  in  satisfaction  of  the  Judgment  £b  parte 
Vance  (Cal.)  574 

Notes  asb  Bribfs. 

Criminal  law;  what  constitutes  criminal  in- 
tent. 184 
Aiders  and  abettors  as  principals.            496 
Effect  of  absence  from  jail  in  computing 
time  of  imprisonment.                                574 

CUSTOM.    See  also  Carbibbs,  12. 

A  verdict  against  a  tobacco  sampler  for 
the  amount  of  loss  resulting  to  a^  buyer  bo- 
'Cause  the  tobacco  in  the  cases  was  not  as  rep- 
resented by  the  sample  tags  is  supported  by 
evidence  that  by  usage  of  trade  he  undertook 
to  make  good  such  loss,  and  that  he  had  prom- 
ised to  make  it  good  after  having  been  notified 
of  it,  and  had  paid  other  losses  resulting  from 
the  same  cause,  although  there  was  no  privity 
of  contract  between  him  and  the  person  in- 
jured.    Conestoga  Cigar  Co.  v.  Finke\l?f^.)  488 

Notes  and  Bbibfs. 

Custom  and  usage;  as  law;  conflict  with 
rules  of  law;  reasonableness  of ;  knowledge  of; 
to  affect  express  contract.  488 

BAMAOES.     See  also  Evidbkce,  14,  28, 
29. 

1.  Mental  suffering  sustained  bv  one  de- 
prived of  attending  the  funeral  of  his  brother 
is  not  an  element  of  damages  for  failure  to  de- 
liver a  telegram.  Western  U,  Teieg,  Co.  v. 
Bogers  (Miss.)  869 

2.  Damages  for  wrongful  confinement  in  an 
insane  asylum  are  not  confine  to  the  expense 
of  procuring  a  release  and  the  time  lost,  but 
extend  to  the  mental  suffering,  humiliation, 
shame,  disgrace,  and  injury  to  reputation  suf- 
fered thereby.    Hewlett  v.  George  (Miss.)    ($82 

8.  A  verdict  for  $1,000  damages  for  the  neg- 
ligent killing  of  a  widower  seventy-three  years 
ohi,  who  was  strong  and  vigorous  for  his  age 
and  actively  engaged  in  business,  will  not  be 
set  aside  as  excessive,  although  his  children 
are  all  of  mature  years  and  not  dependent  upon 
him  for  support      Wabash  v.  Carver  (Ind.)  851 

4.  Nominal  damages  only  can  be  recovered 
for  breach  of  a  covenant  of  warranty  by  reason 
of  an  incumbrance  consisting  of  a  right  of 
dower,  so  long  as  it  remains  inchoate.  Blevins 
V.  Smith  (Mo.)  441 

5.  If  delivery  of  goods  by  a  carrier  at  the 
wrong  landing  is  made  with  a  willful  purpose 
to  harass  and  injure  the  owner,  punitive  dam- 
ages may  be  recovered.  Strieker  v.  Leathers 
<Mich.)  '  600 

6.  Punitory  damages  cannot  be  awarded 
against  the  estate  of  a  deceased  person  for  a 
tort  committed  by  him  in  his  lifetime.  Hew- 
lett V.  George  (Miss.)  682 

7.  The  sum  of  $500  stipulated  "as  liquidat- 
ed and  ascertained  damages  for  the  breach"  of 
a  contract  to  build  a  wall,  or,  at  the  contractor's 
option,  to  remove  a  house  8  feet  and  put  it  in 
as  good  condition  as  before,  the  cost  of  which 
would  not  exceed  |100,  must  be  held  to  be  a 
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penalty,  and  not  liquidated  damages.     Condon 
V.  Kemper  (Kan. )  671 

8.  "The  penalty  of  |5,000  which  is  hereby 
named  as  stipulated  damages"  for  violation  of 
a  covenant,  made  on  the  sale  of  a  business,  not 
to  reveal  a  secret  process  or  use  trade-marks  be- 
longing to  the  business,  is  to  be  regarded  as 
stipulated  damages,  notwithstanding  the  use  of 
the  word  * 'penalty."      Tode  v.  Gross  (N.  Y.) 

653 

9.  The  damages  for  continuing  trespasses 
b^  an  elevated  railroad  on  easements  of  light, 
air,  and  access,  which  must  be  paid  to  prevent 
an  injunction  in  favor  of  a  purchaser  of  the 
premises  after  the  trespasses  oegan,  is  the  dif- 
ference between  the  value  of  the  property  with 
and  without  the  railroad;  and  the  price  paid  by 
the  purchaser  is  immaterial.  Pappenfieim  v. 
Metropolitan  Elev.  R.  Co,  (N.  Y.)  401 

10.  The  use  of  a  house  as  a  place  of  prosti- 
tution does  not  affect  the  liability  for  deprecia- 
tion of  its  value  from  the  construction  and 
operation  of  an  elevated  railroad  in  the  street 
in  front  of  it.  Laxeranee  v.  Metropolitan  Elet. 
R,  Co.  (N.  Y.)  102 

11.  The  cost  of  repairs  upon  a  toll  bridge 
which  has  been  taken  by  a  county  cannot  be 
considered  in  determining  the  compensation 
which  must  be  paid  to  the  owners  because  of 
such  taking.  Mifflin  Bridge  Co,  v.  Juniata 
County  (Pa.)  481 

12.  Damages  from  publication  of  a  libel  can- 
not be  enhanced  by  the  republication  thereof  by 
other  persons,  even  if  there  was  a  general 
probability  of  its  republication.  Burt  v.  Ad- 
fxrtiser  jfevospaper  Co.  (Mass.)  97 

18.  Only  damage  which  is  the  natural  and 
direct  result  of  slander  of  title  is  recoverable 
therefor.    Burkett  v.  Griffith  (Cal.)  707 

NoTBS  AND  Bbibfs. 

Damages;  exemplary  or  punitive;  when  al- 
lowed. 600 
Effect  of  illegality  of  use  to  reduce.  102 
On  injunction  bond.  811 
For  breach  of  voluntary  covenant.  728 
By  nuisance.  822 
For  mental  anguish;  pectmiary  loss.  859 

DAMS. 

Notes  and  Bbibfs. 
Implied  reservation  of  use  of.  657 

DEATH.    See   Conflict  of   Laws,   4-6 ; 
Landlobd  and  Tbnant,  1. 

NOTBB  AND  BbIBFB. 

Death;  right  of  action  for;  who  must  bring 
action.  458 

DEDICATION.    See  also  Cobfobationb, 

4. 

• 

1.  Use  by  the  public  is  a  sufficient  accept- 
ance of  parks  to  complete  a  dedication,  al- 
though the  town  takes  no  action  in  regard 
thereto.     Attorney- General  v.  Abbott  (Mass.) 

251 


Deed— Depositions. 


2.  A  land  company  which  by  a  quorum  of 
its  directors  lays  out  open  spaces  or  parks,  aod 
designates  them  as  such,  though  with  some 
chances  of  boundaries,  on  all  its  plans  upon 
which  its  sales  of  lots  were  made,  and  assures 
purchasers  that  they  shall  always  be  kept  open, 
dedicates  them  as  parks  to  the  public,  although 
not  much  is  done  to  adorn  them  and  all  that 
was  done  was  done  by  the  corporation.  At- 
iarney  General  v.  ^660^^ (Mass.)  251 

Notes  and  Bkiefs. 

Dedication;  of  land  for  public  parks.      251 

DEED. 

i .  The  delivery  by  a  grantor  to  his  own  agent 
of  a  deed  of  gift  intended  for  one  who  has  no 
knowledge  that  it  was  to  be  made  is  not  a  valid 
delivery  to  the  latter.    Peek  v.  Rees  (Utah)  714 

2.  No  delivery  of  a  deed,  either  absolute  or 
conditional,  can  be  made  without  parting  at 
the  time  with  the  possession  of  it,  and  with  all 
power  and  control  over  it  by  the  grantor,  for 
the  benefit  of  the  grantee.  P&rter  v.  Woad- 
hov9e  (Conn.)  64 

8.  Warranty  deeds  made  by  way  of  gift, 
which  are  in  a  box  with  money  and  bank 
books,  are  not  delivered  by  the  grantor  when 
expecting  to  die,  by  giving  the  box  to  another 
person,  saying  that  "the  names  of  the  persons 
who  are  goine  to  have  the  houses  are  on  the 
deeds,  and  if  i  live  I  will  talk  further  about 
the  contents  of  the  box;  but  don't  you  open  it 
until  after  my  funeral"  Id, 

4.  The  mere  fact  that  a  map  bearing  a  prior 
date  and  showing  a  road  not  mentioned  in  a 
deed  is  annexed  to  a  subsequent  deed  is  not 
sufficient  to  show  that  the  earlier  conveyance 
was  made  with  reference  to  the  road,  baber- 
man  v.  Baker  (N.  Y. )  611 

5.  A  grantor  of  the  fee  of  the  surface  of 
land  may  reserve  an  estate  in  fee  in  the  miner- 
als, and  each  estate  will  be  subject  to  the  law 
of  descent,  devise,  and  conveyance.  Kincaid 
V.  McQowan  (Ky.)  289 

6.  The  riffht  to  minerals,  timber,  and  a  mill- 
site,  reserv^  to  the  grantor  in  a  conveyance  of 
certain  parcels  of  land  within  a  larger  tract 
will  not  pass  by  his  subsequent  conveyance  of 
the  whole  tract,  expressly  deducting  therefrom 
the  parcels  of  land  previously  conveyed.    Id, 

7.  No  reservation  of  a  right  to  flood  lands 
convened  by  a  railroad  company,  with  water 
of  a  river  backed  up  by  the  faulty  construc- 
tion of  the  embankment  on  which  its  tracks 
are  laid,  will  be  implied  from  the  mere  fact 
that  the  conveyance  was  made  after  the  em- 
bankment was  finished.  SeUen  v.  Texai  C.  R. 
Co,  (Tex.)  657 

8.  A  deed  to  certain  persons,  "commission- 
ers of  W.  County,  and  their  successors  in  office, 
for  the  use  of  said  county,"  accepted  by  an  en- 
try upon  the  county  records  as  a  deed  **to  and 
for  the  use  of"  said  county,  ffives  the  legal  title 
to  the  county,  and  not  to  the  commissioners, 
where  there  was  no  statute  designating  their 
corporate  name  and  style.  Sumner  v.  Darnell 
(Ind.)  178 

9.  Removal  of  a  county  seat  fifty-six  years 
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after  its  location  on  land  conveyed  for  such  use 
does  not  make  a  total  failure  of  consideratioa 
which  will  cause  a  reversion  to  the  grantor.  Id. 
10.  A  conveyance  "for  the  use  of*  a  couniy, 
"in  consideration  of  the  seat  of  justioe  having 
been  permanently  established"  at  that  place,  \s 
not  on  a  condition  subsequent  that  the  county 
settt  remain  there;  and  no  reversion^is  worked 
by  removal  of  the  county  seat.  Id. 

Notes  akd  Bbiefs. 
Deed;fe8sentials  to  validity  of.  676 

Consideration  of.  640 

Requisites  of  delivery.  64 

Effect  on  description  of  map  or  plat  referred 

t».  142 

Requisites  of  conditions  in.  173 

Reservation  in;  what  are;  distinguished  frooi 

exceptions;  what  may  be  reserved.  289 

Construction  of  consideration  clause;  rules 

for  construction.  318 

DEFINITIONS.    See  also  Alibkb,  1;  De- 

8CEKT  AND  DISTRIBUTION,  2. 

1.  Discontinuance  and  dismissal  are  synony- 
mous terms.    English  v.  Dickey  (Ind.)  40 

2.  The  market  price  of  an  article  maaufac- 
tured  by  a  number  of  different  persons  is  a 
price  fixed  by  buyer  and  seller  in  open  mar- 
ket, in  the  usual  and  ordinary  course  of  lawful 
trade  and  competition.  Lavefoy  v.  Miehels 
(Mich.)  770 

8.  Proximate  cause  of  an  in  jury  is  that  act 
or  omission  which  immediately  causes  or  fails 
to  prevent  the  injury,  and  without  which  the 
Uijury  would  not  have  happened,  notwithstand- 
ing other  acts  or  omissions  concurrent  there- 
with. Deming  v.  MereJtants  Cotton- Pren  dt  8, 
Co,  (Tenn.)  518 

Notes  and  Brikfs. 
Bee  also  Depositions. 


Definition;  of  heirs. 

46 

Of  libel  and  publication. 

419 

Of  police  power. 

181 

Of  relation. 

87 

DELEGATION  OF  POWER.  See  Con- 
stitutional Law,  2;  Municipal  Cor- 
porations, 9. 


DELIVERY. 

8. 


See  Deed,  2,  8;  Mortoaos, 


DEPOSITIONS.    See  also  EyiDSNCB,  17; 

WlTNBSSBS,  1. 

1.  Requiring  a  person  convicted  of  intoxica- 
tion to  make  a  aisclosure  under  oath,  as  to 
when,  where,  how,  and  from  whom,  he  pro- 
cured the  intoxicating  liquor,  does  not  Tiolate 
the  constitutional  provisions  as  to  due  process 
of  law,  equal  protection,  or  rif^ht  of  trial  by 
Jury;  nor  is  it  against  public  policy.  Be  Clay- 
ton (Conn.)  06 

2.  The  competency  of  a  deposition  offered 
agahast  the  estate  of  a  deceased  person  does  not 
depend  upon  the  facts  at  the  time  the  deposi- 


Dkfot  Compant— Elbctbical  Uses  and  Appliances. 


tioQ  was  taken,  but  upon  those  existing  at  the 
time  of  the  trial    Hewlett  y.  Oeorffe{}Aia&,)  682 

NOTSS  AND  BrIVPS. 

Depoaition;  defined;  rejection  of.aa  evidence. 

866 


See  Union  Depot 


BEPOT  COMPANY. 

Company. 

BEPUTIES. 


Notes  and  Briefs. 

Infants  as  deputy  sbeTiffs;  women  as  deputy 
olerks.  721 

BESCENT    AND      DISTRIBUTION. 

See  also  Heirs,  Notes  and  Briefs. 

1.  Upon  the  death,  before  converting  the 
land  into  money,  of  one  who  has  received  a 
conveyance  of  the  shares  of  tenants  in  common 
of  real  estate  under  a  parol  agreement  to  sell 
the  same  and  divide  the  proceeds  among  his 
grantors,  the  land  descends  to  his  heirs  unin- 
cumbered ^by  any  trust;  and  a  purchaser  from 
them  will  owe  no  duty  to  the  original  grantors 
arising  outjof  the  parol  agreement  made  with 
them.     Collar  v.  Collar  (Mich.)  621 

2.  A  "relative"  is  a  blood  relation,  and  not 
a  relation  by  marriage  only,  within  the  mean- 
ing of  Me.  Rev.  Stat.  chap.  74, 8  10.  giving  the 
lineal  descendants  the  share  of  a  relative  of  the 
testator  who  is  a  devisee,  if  he  dies  before  the 
testator.     EUiot  v.  Feuenden  (Me.)  87 

8.  Statutes  providing  that  children  of  a 
marriage  annulled  because  of  a  former  husband 
or  wife  living,  or  of  a  marriage  null  in  law, 
shall  be  legitimate,  do  not  legitimate  a  child 
bom  before  such  marriage.  Adams  v.  Adams 
(Mass.)  275 

4.  Marriage,  in  California,  of  the  parents  of 
an  illegitimate  child,  after  a  void  divorce  ob- 
tained by  one  of  them  in  that  State,  does  not, 
under  the  California  statute  legitimating  chil- 
dren bom  out  of  wedlock  bv  the  subsequent 
marriage  of  their  parents,  legitimate  such  child 
so  as  to  entitle  him  to  set  up  a  claim  in  compe- 
tition with  the  legitimate  children  of  such 
parent  under  a  Massachusetts  will.  Id, 


DISCLOSURE.    See  Dbpositions,  1. 

DISORDERLY  PERSONS. 

Breach  op  the  Peace. 


See 


DOMICIL. 

Process. 


See  ScHOOi-s.  2;  Writ   and 


Notes  and  Briefs. 
Domicil;  how  determined. 


161 


DONATION.    See    Forfeiturb,    Notes 
AND  Briefs. 

DOWER.    See  also  Aliens,  2;  Constitu- 
tional Law,  4. 

An  inchoate  right  of  dower  is  not  cut  off  by 
a  sale  of  the  husband's  land  for  taxes,  since 
the  tax  proceeding  is  not  strictly  in  rem,  al- 

18  L.  R.  A 


though  the  statutes  do  not  permit  any  personal 
judgment  for  the  tax,  where;  they  also  pro- 
vide that  the  wife's  interest  shall  not  be  affect- 
ed by  any  act  or  laches  of  the  husband  or  by 
any  judgment  asrainst  him.  BlemTU  v.  Smith 
(Mx).)  ^  441 

Notes  and  Briefs. 
Dower;  bar  of  inchoate  right.  441 

DRAINS  AND  SEWERS. 

Notes  and  Briefs. 
Drain;  implied  reservation  of.  657 

DUE  PROCESS.     See   C-onstitutional 

Law,  7. 

DUMMY  RAILROAD.    See  also  Car- 
riers, 8. 

A  train  pushed  bv  a  small  engine  called  a 
"dummy, '^  although  exclusively  cngag^  in 
carrying  passengers,  whether  run  within  or 
without  the  limits  of  a  municipality,  is  a  "rail- 
road" train  within  the  meaning  of  a  statute 
prescribing^  regulations  to  be  observed  by  rail- 
roads,   ^tzenherger  v.  Lawo  (Tenn.)  j       186 

EASEMENTS.    See  also  Deed,  7. 

An  easement  ends  when  the  particular  pur- 
pose for  which  it  was  granted  ceases.  Hahn 
V.  Baker  Lodge  No.  47  A.  F.  A  A,  M.  (Or.)  158 

Notes  and  Briefs. 
Easement;  when  implied.  126 

Conveyance  of,  on  sale  of  part  of  a  building. 

Implied  reservation  of.  657 

EJECTMENT. 

Ejectment  is  not  the  proper  remedy  to  pro- 
cure the  discontinuance  of  a  sewer  which  was 
constructed  by  a  city  over  land  of  the  United 
States  government,  which  was  afterwards  con- 
veyed to  plaintiff,  where  the  only  facts  that  ap- 
pear are  that  the  sewer  was  constructed  and 
was  thereafter  continuouslv  applied  to  its 
proper  use,  without  being  fenced  in  or  any- 
thing done  to  prevent  plaintiff  from  taking 
possession  of  the  land.  Harrington  v.  Port 
Huron  (Micb.)  664 

Notes  and  Briefs. 
Ejectment;  defenses  in.  206 

What  disseisin  will  sup^xort.  664 

ELECTRICAL   USES   AND    APPLI- 
ANCES. 

1.  An  ordinance  prohibiting  the  suspension 
of  electric  wires  over  or  upon  the  roofs  of 
buildings  is  within  the  legitimate  police  powers 
of  a  city,  where  such  suspension  of  these  wires 
is  extremely  dangerous,  both  as  being  liable  to 
originate  fires  and  as  obstructing  the  extinguish- 
ment of  fires  otherwise  orijrinated.  Mectrie 
Imp.  Co.  V.  San  Francisco  City  <fc  County  (C. 
C.  N.  D.  Cal.)  181 

2.  Public  ofl^cers  may  be  authorissed  by  or- 
dinance to  remove  dangerous  electric  wires 


894 


Elevated  Railboads—Etibence. 


suspended  over  or  upon  the  roof  of  buildings, 
where  the  owners  fail  to  do  so  after  notice  to 
remove  them.  Electric  Imp.  Co,  y,  San  Fran- 
ciKo  City  <fc  County  (C.  C,  N.  D.  Cal.)        131 

ELEVATED    RAILROADS.    Sec  Evi 

DBNGE,  18. 

EMINENT  DOMAIN. 

1 .  Permission  to  a  water  compan v  to  t^ike 
water  from  a  pond  the  shores  oi  which  have 
already  been  appropriated  to  public  use,  and 
also  to  take  and  hold  all  land  necessary  for 
raising,  holding,  and  purifying  it,  impliedly 
authorizes  the  taking  of  previouslv  appropri- 
ated land  on  the  shore  of  the  pond  for  a  pump- 
ing station  and  filtering  galleiy.  together  with  a 
right  of  wav  thereto,  where  such  land  is  not 
indispensable  to  the  prior  appropriator,  while 
the  water  company  could  only  with  difficulty, 
if  at  all,  do  business  without  it.  Old  Colony 
B,  Co,  V.  Framingham  Water  Co,  (Mass.)    882 

2.  A  provision  that  a  water  company  ma v  be 
required  to  give  security  to  the  selectmen  of  the 
town  for  the  payment  of  all  dama^res  awarded 
for  lands  taken  by  it,  which  may,  upon  becom- 
ing insufficient,  be  required  to  be  increased, 
sufficiently  provides  for  compensation  to  justify 
the  taking  of  the  land.  Id, 

8.  A  second  bond  is  not  required  from  a 
corporation  organized  under  the  Pennsylvania 
Act  of  1888  for  the  improvement  of  the  navi- 
gation of  a  stream,  which  has  failed  lo  agree 
with  abutting-property  owners  as  to  payment 
of  damages,  before  it  can  exercise  its  fran- 
chises, if  it  has  e:iven  the  one  prescribed  by 
g  5  of  that  Act,  although  §  4  provides  that  in 
case  of  failure  to  acree  as  to  damages  they  shall 
be  assessed  under  Fa.  Act  1874,  §  41,  which 
requires  the  tender  of  a  bond  to  the  person 
claiming  damages.  Otnesee  Fork  Imp,  Co,  v. 
Ives  (Pa )  427 

4.  Although  the  presumption  Is  that  the 
establishment  of  harbor  lines  is  for  a  public 
use  in  the  interest  of  navigation,  yet  if  the 
record  shows  that  their  purpose  was  to  prevent 
a  new  bridge  from  being  marred  by  the  erec- 
tion of  structures  on  either  side  of  and  connect- 
ed with  it,  the  proceedings  to  take  property 
thfrefor  will  be  held  void.  FariH  Steel  Co, 
V.  Bridgeport  (Conn.)  590 

5.  Compensation  must  be  paid  to  a  riparian 
owner  by  a  city  which  in  establishing  harbor 
lines  appropriates  a  portion  of  the  land  laying 
between  high  and  low  water  mark  adjacent 
to  his  property,  under  a  charter  which  gives 
power  to  establish  such  lines,  but  preserves  to 
landowners  the  same  rights  that  they  have 
under  the  section  of  the  charter  providing  for 
opening  highways,  where  the  latter  section 
makes  full  provision  for  compensation  for 
whatever  damage  a  landowner  may  suffer.  Id, 

6.  The  mere  depreciation  in  the  value  of 
the  lot  of  an  abutting  owner  who  does  not  own 
the  fee  of  the  street,  by  the  construction  of  a 
railroad  in  the  street,  and  his  deprivation  of 
the  full  use  of  the  street,  but  without  any  in- 
vasion of  or  physical  interference  with  his  lot  or 
any  obstruction  of  his  access  thereto,  is  not  a 
taking  of  his  property,  within  the  meaning  of 
the  constitutional  provision  as  to  compensa- 
18  L.  R  A. 


tion  for  property  taken.  O'Brien  v.  Baltimore 
Belt  E.  Co.  (Md.)  126 

Notes  and  Briefs. 

Eminent  domain;  rights  of  abutting  owners 
where  a  railroad  is  laid  in  street.  127 

Principles  in  the  law  of.  88^ 

Right  of  compensation  to  owner;  what  prop- 
erty may  be  taken;  measure  of  damages  for 
toll  bridge  taken.  481 

ENTIRETIES.    See  Husbakd  A3n>  Wife,. 

1,   NOTRS  AND  BBIEPB. 

EQUITY. 

Equity  has  jurisdiction  of  a  bill  to  determioe 
as  between  the  public  and  riparian  millowner& 
the  proper  form,  dimensions,  and  place  in  a 
millaam  of  a  sluice  for  running  logs  on  the 
stream;  and  the  suit  is  not  barml  by  the  fact 
that  the  dam  is  already  erected.  ConneeUcut 
River  Lvmber  Co,  v.  Olcott  FaUe  Co,  (N.  R)  826 

ESTOPPEL.    See  also  Banks,  6;  Cobpo- 

RATIONB,  5. 

1.  An  actual  fraudulent  intention  ia  not 
necessary  to  constitute  an  estoppel  in  pais  by 
representations  made  by  one  who  knows  or 
ou^ht  to  know  the  truth,  and  may  reasonably 
anticipate  that  they  will  be  relied  and  acted  on 
as  true.    Stevens  y.  Lvdlum  (Minn.)  270 

2.  Representations  to  a  commercial  agency 
respecting  one's  business,  communicated  to  i^ 
patrons,  estop  him  as  against  the  latter  to  deny 
their  truth.  Id. 

8.  No  estoppel  against  an  injunction  to  re- 
strain continuing  trespasses  by  the  operation 
of  an  elevated  railroad  in  a  street  in  from  of 

f>laintifr8  premises  arises  out  of  his  mere  de- 
ay  to  bring  suit  for  eleven  years  after  the 
original  trespass,  and  his  oonsional  riding 
on  the  road  as  a  passenger,  though  his  only 

C potest  aeainst  the  construction  of  the  road  was 
y  subscription  to  pay  counsel  to  prevent  it. 
Galway  v.  Metropolitan  Elev.   R.  Co.  (N.  Y  J 

788 
4.  A  defendant  in  ejectment  is  not  estopped 
to  set  up  adverse  possession  by  the  fact  that  hi& 
grantor,  after  setting  up  the  same  defense  in 
a  prior  action,  had  settled  it  by  buying  the 
plaintiff's  title  and  giving   his  notes  for  the 

gurchase  price,  and  that  the  same  plaintiff  has 
rought  a  second  action  after  a  default  in  pay- 
ment of  the  notes.     Oreene  v.  Couee  (N.  T.)  306 

Notes  and  Briefs. 

Estoppel;  equitable;  defined;  when  arises; 
false  representations.  270 

EVIDENCE. 

I.  Presumptions;  Burden  of  Proof. 
II.  Parol  to  Vary  Writings. 
in.  Documentary;  Expert. 
IV.  Declarations;  Rbs  GBSTiB. 
V.  Relevancy  and  Materiality- 
VI.  Weight  and  Sufficiency. 
Notes  and  Briefs. 

See  also  Deed,  8. 


EVIDBIICB,  I.— in. 


896. 


I.  Pbebuhftions;  Bubdbn  of  Pboof. 

1.  The  buideD  of  proving  voluntary  expos- 
ure to  unnecessary  danger  as  a  defense  to  an 
action  for  life  insurance  is  on  the  insurer. 
Badenfdd  v.  MaMsaehtuetU  Mut,  Aeei.  Am9o, 
(Mass.)  263 

2.  To  hold  the  owners  of  an  insolvent 
bank  individually  liable  as  partners  for  its 
debts,  piaiutifif  must  show  that  it  was  a  part- 
nership enterprise  of  which  defendants  were 
members;  and  until  a  prima  fade  case  of  part> 
nership  is  made  out  the  burden  cannot  be 

E laced  on  defendants  of  showing  that  it  was 
icorporated  or  was  a  limited  partnership,  to 
relieve  themselves  from  liability.  HaUstead  v. 
Cfurtis  (Pa.)  370 

8.  Where  the  cause  of  the  accident  by 
which  a  passenger  was  injured  is  known  as 
well  to  the  passenger  as  to  the  carrier,  the  pre- 
sumption of  negligence  which  arises  from  the 
mere  fact  of  inlury  to  a  passenger  while  on 
tbe  carrier's  vehicle  has  no  application;  but  the 
passenger  must  afSrmatively  show  negligence. 
Feam  v.  Weti  Jeney  FerryCo.  (Pa.)  866 

4.  The  degree  of  care  and  prudence  which 
must  be  exercised  by  a  child  to  avoid  the  charge 
of  negligence  is  measured  by  his  capacity  to 
see  and  appreciate  danger,  whether  he  is  under 
or  over  fourteen  years  of  age ;  and  in  the  ab- 
sence of  evidence  to  the  contrarv,  such  capaci- 
ty will  be  held  to  be  that  which  Is  usual  to 
children  of  his  age  and  experience.  Fourteen 
years  is  simply  the  age  after  which  capacity  is 

i>Te8umed,  and  the  burden  of  showing  lack  of 
t  placed  on  the  child.    Kehler  v.  8ehvienk{Vfi,) 

874 

5.  There  is  no  presumption  of  such  want  of 
capadty  in  a  child  as  to  render  it  irresponsible 
for  its  contributory  negligence,  in  a  case  sub- 
mitted to  the  jury,  although  in  dedding  a  de- 
murrer there  may  be  such  a  prima  fade  pre- 
sumption. Central  B.  d  Bkg.  Co,  v.  Rylee 
(Oa.)  684 

6.  If  the  absence  of  the  books  and  papers 
of  an  insolvent  bank  affords  a  presumption  as 
to  its  character,  against  either  party  to  a  suit 
to  hold  members  of  tbe  concern  individually 
liable  as  partners  for  its  debts,  it  must  be 
against  plaintiff,  where  the  documents  are  in 
possession  of  his  witness  in  another  State,  be- 
yond the  reach  of  process,  while  defendants 
are  simply  small  stockholders  without  means 
of  reachiDg  them  or  compelling  their  produc- 
tion.   EaUstead  v.  Curtis  (Pa.)  370 

7.  To  sustain  a  tax  upon  land  which  is 
shown  to  have  been  leffall3r  exempt  from  taxa- 
tion for  a  long  period  prior  to  the  year  for 
which  the  tax  was  assessed,  the  burden  is  on 
the  tax  officers  to  show  that  something  had  oc- 
curred before  such  year  to  remove  the  exemp- 
tion.   Allen  County  r.  Simons  (Ind.)  612 

8.  The  assent  of  executors  to  a  specific 
legacy  is  presumed  where  the  legatees  are  in 
possession  under  it.  SehUy  v.  CoUis  (C.  C.  S. 
D/Ga:)  567 

II.  Parol  TO  Vakt  Writings. 

9.  Parol  evidence  is  not  admissible  to  vary 
tbe  effect  of  a  blank  indorsement,  where  the 

18  L.  R.  A. 


statute  provides  that  it  shall  have  the  effect  of 
an  ordinary  indorsement.  Spencer  v.  AUerton 
(Ck>nn.)  806^ 

10.  The  liability  intended  to  be  assumed  by 
a  stranger  to  a  promissory  note,  who  places- 
his  name  on  the  back  of  it,  may  be  shown  by 
parol.    Kingsland  v.  Koeppe  (111.)  649* 

11.  When  a  writing  is  shown  to  have  been 
executed  for  the  purpose  of  conveying  an  es- 
tate held  in  common  to  a  trustee  for  sale  and 
distribution  of  the  proceeds,  it  is  the  best  evi- 
dence of  the  terms  of  the  trust;  and  unless  it 
has  been  lost,  parol  evidence  respecting  the 
terms  should  be  excluded.  Collar  v.  Collar 
(Mich.)  621 

ni.   DOCUMENTABT;  EXFBBT. 

12.  The  record  in  an  action  against  an  at* 
tomey  to  recover  money  out  of  which  he  was 
charged  with  defrauding  plaintiff,  which  re- 
sulted in  a  judgment  against  him,  is  admissible 
in  a  proceeding  by  members  of  the  bar,  based 
on  the  transaction  out  of  which  such  action 
arose,  to  procure  his  disbarment  fqr  unprofes- 
sional conduct,— especially  where  the  com> 
plaint  averred  the  existence  of  such  record,, 
which  the  answer  denied.  FaifrfjM  County" 
Bar,  Fsssenden,  v.  Taylor  (Conn.)  767 

18.  A  deed  excepting  from  the  warranty 
*'any  right  of  way  the  public  may  have  ac- 
quired" over  the  premises  is  inadmissible  to 
prove  tbe  existence  of  such  right,  or  notice 
thereof  to  the  purchaser.  Central  B,  d  Bkg. 
Co.  V.  Bylee  (Ga.)  634 

14.  Returns  of  the  value  of  iu  capital  stock, 
made  by  a  toll-bridge  company  to  the  state 
auditor  as  required  by  law,  is  competent  evi- 
dence upon  the  question  of  such  value,  in  a 
proceeding  to  determine  the  compensation  to 
be  made  to  the  company  for  the  taking  of  the 
bridge  by  the  county.  Mifflin  Bridge  Co,  v. 
Juniata  County  (Pa.)  481 

15.  A  letter  written  by  the  debtor,  protest- 
ing against  libelous  duns  from  a  collecting 
agency,  and  claiming  that  the  debt  has  been 
paid,  on  which  the  creditor  writes  a  replv,  is 
admissible  against  the  latter  on  a  trial  for 
criminal  libel.    State  v.  Armstrong  (Mo.)    419 

16.  A  portion  of  an  envelope  containing  a 
libel  is  not  inadmissible  in  evidence  on  a  trial 
for  criminal  libel  because  it  has  been  unneces- 
sarily pasted  in  the  Information.  Id. 

17.  A  deposition  taken  in  an  action  by 
deponent's  wife,  to  which  he  was  made  a  for- 
mal part^,  brought  to  recover  damages  for 
personal  injuries  to  fier,  alleg^ed  to  have  resulted 
from  a  carrier's  negligence,  is  not  admissible  in 
an  action  against  the  same  defendant,  prosecut- 
ed by  the  wife  as  administratrix  of  deponent 
to  recover  damages  for  injuries  to  him,  alleged 
to  have  been  recdved  at  the  same  time  and 
place  and  through  the  same  cause  as  those  sued 
for  in  the  first  action.  Feam  v.  West  Jersey 
Ferry  Co.  (Pa.)  366 

18.  In  an  action  by  a  landowner  to  compel  a 
company  operating  an  elevated  railroad  in  the 
street  in  front  of  bis  property  to  pay  the  dam- 
age done  him  by  cutting  off  the  easements  of 
light,  air,  and  access  connected  with  such 
property,  an  expert  witness  cannot  be  permit- 
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EVIDBNCB,  IV.— VI. 


ted  to  state  what,  in  his  opinion,  the  amount 
of  such  damage  is,  nor  what  would  have  been 
the  present  vtuue  of  the  hind  if  the  road  had 
not  been  built.  Roberts  v.  New  York  Elev,  B, 
Co,  (N.  Y.)  499 

IV.  Dbclabatioms;  Rrs  Gest^. 

19.  Representations,  promises,  and  Induce- 
ments, in  the  course  of  the  canvassing  and 
electioneering  to  induce  freeholders  to  sign  a 
petition  for  an  election  for  the  issuance  of 
bonds  to  be  donated  to  a  railroad  company, 
although  made  previous  to  the  time  at  which 
said  freeholders  became  signers,  were  never- 
theless a  part  of  the  res  ffesta.  WuUenwaher  v. 
Dunigan  (Neb.)  811 

20.  Where  two  agents  of  a  railroad  company 
were  engaged  in  the  common  purpose  of  so- 
liciting freeholders  to  sign  a  petition  for  an 
election  to  vote  bonds,  and  one  made  pledges 
and  promises  and  held  out  certain  inducements 
to  said  freeholders,  who  shortly  afterwards 
signed  a  petition  presented  by  the  other,  such 
pledges,  promises,  and  inducements  were  a  part 
of  the  resgesUB,  Id, 

21.  A  physician's  statement  as  to  what  a  per- 
son told  him  about  her  exposure,  as  the  basis 
of  his  opinion  as  to  the  cause  of  her  sickness,  is 
not  inadmissible  on  the  part  of  the  plaintiff  in 
an  action  for  damages,  sustained  from  the  ex- 
posure. Pullman  JPcUace-Car  Co,  v.  ISmith 
(Tex.)  215 

22.  In  an  action  for  personal  injuries  the 
plaintiff's  wife  may  testify  to  exclamations  of 
pain  made  by  plaintiff  on  waking  up  during 
the  night.  BenneU  v.  Northern  P,  R,  Co,  (N. 
D.)  465 

V.  Relsvakct  Ain>  Matbriat4Itt. 

23.  Evidence  that  a  conveyance  of  his  inter- 
est by  a  tenant  in  common  to  a  trustee,  to  fa- 
cilitate a  sale  of  the  propei'tv  and  distribution 
of  the  proceeds,  was  m  fraud  of  his  creditors,  is 
immaterial  in  an  action  bv  liim  to  recover  his 
share  of  the  proceeds  of  the  sale,  to  which  they 
are  not  parties.     Collar  v.  CoUar  (Mich.)    621 

24.  Where  one  charged  with  fraud  in  the 
New  York  custom-house  admits  that  sugar 
was  valued  there  lower  than  in  Boston,  and 
claims  that  the  Boston  polariscope  gives  too 
hiffh  a  valuation,  evidence  that  it  does  not  is 
admissible.  Burt  v.  Advertiser  Newspaper  Co, 
(Mass.)  97 

25.  Evidence  in  a  libel  case  that  the  libel  ha^ 
been  published  before  is  not  admissible  in  mit- 
igation of  damages,  except  where  defendant's 
libel  refers  to  and  professes  on  its  face  to  be 
based  on  the  former  one.  Jd, 

26.  Evidence  of  the  amount  of  plaintiffs  sal- 
air  and  the  number  of  weeks  that  he  lost  is 
admissible  in  an  action  for  damages  expressly 
claiming  loss  of  time  as  an  element  of  the  dam- 
age.    Pullman  Palace- Car  Co,  v.  Smith  (Tex.) 

215 

27.  In  an  action  to  enforce  the  alleged  lia- 
bility of  a  tobacco  sampler  to  make  good  the 
loss  resulting  to  a  buyer  because  the  tobacco 
in  the  cases  was  not  as  represented  by  the  tags 
attached  to  the  samples,  evidence  is  admiasime 
I8I1.R.A. 


to  show  what  meaning  apparently  ambiguous 
words  and  figures  on  the  tags  conveyed  to  the 
trade,  and  that  by  usage  the  sampler  undertook 
to  make  good  losses  resulting  from  untrue 
statements  on  the  tags.  OotieUoga  Cigar  Co. 
V.  ^tnA»(Pa.)  488 

28.  In  a  proceeding  to  determine  the  com- 
pensation to  be  made  to  the  owners  of  a  toll 
bridge  which  has  been  taken  by  the  county, 
witnesses  should  be  questioned  as  to  the  value, 
and  not  the  cost,  of  the  bridge.  Mifflin  Bridge 
Co,  V.  Juniata  County  (Pa.)  431 

29.  For  what  sum  the  county  could  have 
erected  a  new  bridge  is  immaterial  In  a  pro- 
ceeding to  determine  what  compensation  it 
must  make  to  the  owners  of  a  toll  bridge  which 
it  has  taken  for  the  use  of  the  public.  Id, 

80.  Evidence  of  specific  indebtedness  of  the 
prosecutrix  to  other  persons  is  not  admissible 
in  behalf  of  a  defendant  in  an  action  for  crim- 
inal libel.    State  v.  Armstrong  (Mo.)  419 

81.  A  variance  is  created  by  proof  of  a  pol- 
icy which  specifies  no  time  for  its  continuance, 
under  a  complaint  which  describes  it  as  run- 
ning for  one  year  from  a  certain  date.  JS^t- 
todS  Aeei,  Ins.  Co.  v.  OOforn  (Ala.)  267 

82.  A  witness's  testimonv  that  she  knows  of 
nothing  else  which  could  have  caused  her 
illness  except  the  exposure  on  which  her  hus- 
band's action  for  damages  is  based  is  admis- 
sible in  connection  with  the  details  of  her  ex- 
posure and  sickness.  PuUman  PcUaee-Gar  Co. 
V.  Smith  {Tex,)  215 

88.  Upon  the  trial  of  an  action  for  malicious 
prosecution  the  plaintiff,  when  attempting  to 
establish  a  want  of  probable  cause,  is  not  con- 
fined to  proof  of  such  facts  as  he  can  afiSrma- 
tively  show  were  actually  known  to  defendant, 
but  may  also  prove  the  existence  of  such  open 
and  notorious  facts  as  would  or  should  have 
been  ascertained  by  the  latter  had  he,  before 
instituting  the  proceedings,  made  such  inquiry 
and  investigation  as  anvone  with  honest  mo- 
tives, and  not  actuated  by  malice,  would  have 
made.     Tabert  v.  Cooley  (Minn.)  463 

VI.  Weight  ahd  Sufficibhct. 

84.  Voluntary  exposure  to  unnecessary  dan- 
ger which  will  prevent  recovery  of  life  insur- 
ance is  not  shown  by  the  fact  that  the  insured, 
while  waiting  for  a  train,  was  thrown  or  fell 
upon  the  track  from  a  platform  not  intended 
for  use  in  getting  upon  his  train,  or  in  fact  for 
use  by  passengers  at  all,  though  they  some- 
times used  it,  but  for  train  hands,  and  which 
was  only  about  2i  feet  wide  in  places  where 
girders  extended  out  from  the  wall.  Baden- 
feld  V.  Massachusetts  Mut.  AcH.  Asso.  (Mass.) 

268 

85.  The  testimony  of  two  witnesses  or  their 
equivalent  is  necessary  to  modify  an  antenup- 
tial agreement,  even  on  the  ground  of  fraud. 
Luken^s  Appeal  (Pa.)  581 

86.  The  voluntary  dismissal  of  a  civil  suit  is 
not,  as  a  matter  of  law,  prima  facie  evidence 
of  malice.     Smith  v.  Burrus  (Mo.)  69 

87.  The  doctrine  of  reasonable  doubt  as  to 
guilt  has  no  application  in  an  action  for  mali- 
cious prosecution  of  a  suit  for  slanderous  words 
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charging  a  crime.  A  preponderaoce  of  evi- 
dence is  sufficient  to  make  out  a  case  for  either 
party.  Id, 

88.  Criminal  acts  need  not  be  proved,  in  a 
civil  action,  bv  any  greater  or  more  certain 
degree  of  proof  than  is  required  in  civil  actions 
generally,    lleiligmann  v.  Rose  (Tex.)         272 

NoTEB  AND  Briefs. 

Evidence;  burden  of  proof  as  to  n^ligence 
and  liability  of  carrier.  38 

Burden  of  proof  as  to  negligence  in  case  of 
injury  to  servant.  374 

Burden  of  proof  as  to  alteration  of  instru- 
ment. 818 
Parol  to  show  waiver.  688 
Parol  as  between  parties  to  promissory 
notes.  649 
Parol  as  affecting  indorsement.  52 
Parol  as  to  blank  indorsement  of  note.  807 
Parol  to  vary  term  of  written  instrument. 

621 

Of  declarations  of  pain  and  suffering.      465 

Of  custom  and  usage.  488 

Bight  of  witnesses  to  give  evidence  as  to 

amount  of  damages.  499 

EXCAVATION.  See  Lateral  Support. 
Notes  and  Briefs. 

EXECUTION.   SeeCoNSTrnnroNAiiLAW, 

7. 

EXECUTORS  AND  ADMINISTRA- 
TORS.  See  also  Contracts,  4;  Levy 
AND  Seizure.  1. 

1 .  A  bond  for  double  the  value  of  the  per- 
sonal estate  in  the  State,  as  in  the  case  of  prin- 
cipal administration,  may  be  required  under 
N.  Y.  Code  Civ.  Proc.  g  2699,  on  granting  an- 
cillary administration,  where  the  security  al- 
ready given  in  the  place  of  principal  adminis- 
tration is  insufficient,  although  that  section 
provides  that  the  bond  may,  in  the  discretion 
of  the  surrogate,  be  in  such  a  sum,  "not  ex- 
ceeding twice  the  amount  which  appears  to  be 
due  from  the  decedent  to  residents  of  the 
State,"  as  will  secure  resident  creditors.  The 
section  is  intended  to  allow,  but  not  to  require, 
a  smaller  bond  than  in  ordinary  cases.  Re 
PraM9  Estate  (N .  Y.)  104 

2.  Moneys  advanced  by  an  intestate  to  his 
daughter  and  her  husband,  and  treated  by  the 
parties  as  paid  by  his  board,  will  not  be  held 
a  debt  due  the  estate  on  an  accounting  between 
the  daughter  and  her  husband  and  the  admin- 
istrator.    KeUey  v.  Kelle^/  (Vt.)  640 

3.  Money  advanced  in  his  lifetime  by  an  in- 
testate residing  with  his  daughter  and  her  hus- 
band, for  repairs  upon  the  daughter's  house, 
without  expectation  of  repayment  and  for  his 
own  convenience,  without  substantial  benefit 
to  the  property,  cannot  be  recovered  by  the 
administrator  in  an  accounting  with  the 
daughter.  Id. 

4.  Lands  purchased  on  a  mortgage  sale  by 
the  mortgagee's  administrator  eum  teetamenio 

18  L.  R.  A. 


annexo  in  his  own  name,  although  held  by  him 
in  trust,  take  on  in  his  hands  the  character  of 
the  mortgage  indebtedness,  and  are  as  person- 
alty of  which  he  can  convey  a  good  title  that 
cannot  be  disputed  by  the  mortgagee*s  heirs. 
Haberman  v.  Baker  (N.  Y.)  611 

5.  An  agreement  between  the  next  of  kin  of 
a  decedent,  that  all  his  property,  including 
money  due  on  life  insurance  policies  payable 
to  some  of  them,  shall  be  collected  hj  the  ad- 
ministrator, and  a  certain  portion  of  the  pro- 
ceeds used  in  the  ornamentation  and  care  of 
decedent's  burial  lot.  and  the  remainder  divided 
equally  among  the  next  of  kin,— will  be  sup- 
ported as  a  family  settlement ;  and  the  bene- 
ficiaries in  the  insurance  policies  cannot  claim 
their  proceeds.  Boyal  Society  of  Good  Fellows 
V.  Campbell  (R  I.)  601 

Notes  and  Briefs. 

Executors  and  administrators;  New  York 
Code  provision  concerning  bond  of;  origin  of 
law  requiring  bonds;  statutory  regulations  of 
the  various  States.  104 

EX  POST  FACTO.  See  Constitutional 
Law,  1. 

FALSE  PRETENSES. 

The  illegal  purpose  of  a  person  from  whom 
money  is  obtained  by  false  pretenses  is  no  de- 
fense to  an  indictment  against  the  person  thus 
obtaining  it.    lie  Cummins  {Colo,)  752 

Notes  and  Bbibfb. 

False  pretenses;  illegal  purpose  of  person  de- 
frauded as  a  defense.  768 

FAMILY.    See  Contracts.  15. 

FAMILY  SETTLEMENT.  See  Execu- 
tors AND  Administrators,  5;  Hus- 
band AND  Wife,  4. 

FERRT.    See  Carriers,  2. 

FICTICfNS.    See  Waters,  15. 

FIRES.    See  Railroads,  2,  8. 

FOOD.    See  Bread. 

FORFEITURE. 

Notes  and  Briefs. 

Of  gifts  made  to  secure  location  of  public 
buildings,  etc.  608 

FRAUD  AND  FRAUDULENT  CON- 
VETANCES. 

1.  False  statements  in  a  certificate  required 
b^  Mass.  Stat.  1884.  chap.  380,  g  3,  to  be  filed 
with  the  commissioner  of  corporations  to  en- 
able a  foreign  corporation  to  do  business  in 
Massachusetts,  will  not  render  the  persons 
signing  it  liable  for  deceit  to  one  who,  relyinsr 
upon  them,  iakea  the  corporation's  notes  and 
thereby  suffers  loss.  Hunnewell  v.  Duidmry 
(Mass.)  788 

67 
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2.  A  conve^aDce  by  a  father  to  his  daughter 
in  consideration  of  her  marriage,  made  with- 
out intent  on  the  part  of  either  to  defraud,  is 
not  fraudulent  as  to  creditors,  although  the 
father  is  insolvent  at  the  time.  Cohen  v.  Knox 
(Cal.)  711 

3.  A  disposition  by  an  insolvent  of  all  his 
property  in  ^considenilion  of  future  support, 
though  fraudulent  as  to  creditors,  cannot  be 
set  aside  at  the  suit  of  the  latter  after  the  death 
of  the  insolvent  and  after  support  to  an  amount 
greater  than  that  of  the  property  received  has 
been  furnished.    Kdsey  v.  Kelley  (Yt.)        640 

4.  The  fact  of  fraudulent  intent  must  be 
found  to  support  a  judgment  setting  aside  a 
voluntary  conveyance  as  in  fraud  of  creditors, 
—at  least  unless  the  facts  found  absolutely  ex- 
clude all  possibility  of  the  absence  of  fraudu- 
lent intent  in  the  mind  of  the  grantor, — under 
statutes  making  every  transfer  of  property  with 
intent  to  defraud  or  delay  a  creditor  void,  and 
providing  that  the  question  of  fraudulent  in- 
tent is  one  of  fact,  and  not  of  law,  and  that  no 
transfer  shall  be  adjudged  to  be  fraudulent 
solely  on  the  ground  that  it  was  not  made  for  a 
valuable  consideration.  Findings  that  the 
transfer  was  voluntary,  that  the  grantor  was 
insolvent,  and  that  the  transfer  actually  de- 
frauded creditors,  are  not  sufficient.  Bull  v. 
Bray  (Cal.)  676 

5.  The  liability  of  a  surety  on  an  unmatured 
obligation  is  a  lawful  debt,  claim,  or  demand 
which  will  make  a  tran&fer  of  goods  to  him  by 
the  debtor,  on  his  assuming  the  obligation, 
valid  as  to  other  creditors,  under  a  statute  giv- 
ing "creditors,  purchasers,  or  other  persons" 
the  right  to  take  sufficient  property  from  their 
debtor  to  satisfy  bona  fide  claims.  Frees  v. 
Baker  (Tex.)  840 

GAME  LAWS.    See  also  Coicmercb,  8. 

1.  The  game  laws  of  a  State  can  give  no  au- 
thority to  take  carcasses  of  animals  or  parts 
thereof,  while  in  the  course  of  interstate  trans- 
portation, away  from  a  common  carrier,  on 
the  ground  that  the  animals  have  been  killed 
in  violation  of  such  laws.  Bennett  ▼.  Ameri- 
can Exp.  Co.  (Me.)  88 

2.  Common  carriers  are  not  included  In  the 
provision  of  Me.  Rev.  Stat.  chap.  80,  §  12,  im- 
posing a  penalty  on  **  whoever  .  .  .  has  in 
possession^'  between  October  1  and  January  1 
more  than  the  number  therein  specified  of  the 
carcasses  of  certain  wild  animals.  Id. 

8.  Woodcock,  ruffled  grouse,  or  quail  need 
not  have  been  killed  for  the  purpose  of  con- 
veying them  out  of  the  State  in  oi^er  to  make 
it  an  offense,  under  Conn.  Gen.  Stat.  ^  2546, 
to  have  such  birds  in  possession  with  intent  to 
procure  their  transportation  out  of  the  State. 
State  V.  Qeer  (Conn.)  804 

Notes  and  Briefs. 

Gkime  laws;  as  affecting  interstate  commerce. 

804 

GARNISHMENT. 

An  officer  may  be  garnished  for  money 
which  he  has  taken  from  a  debtor  under  arrest, 
13  L.  R.  A, 


where  a  statute  makes  property  in  his  hands 
subject  to  legal  process,  if  the  arrest  was  made 
in  ^ood  faith  and  there  is  probable  ground  for 
believing  the  money  to  be  connected  with  the 
offense  or  useful  as  evidence  on  the  trial  of  the 
prisoner.    Ex  pa/rte  Hum  (Ala.)  120 

GIFT. 

1.  A  deed  of  gift  is  not  invalid  because  made 
to  evade  a  statute  rendering  a  devise  void  in 
case  of  the  death  of  the  testator  within  thirty 
days  after  the  execution  of  the  will,  where  the 
gift  is  absolute.    Peek  v.  Bees  (Utah)  714 

2.  A  deed  of  gift  does  not  become  operative 
by  delivery  to  an  agent  of  the  grantor  to  be  de- 
livered to  the  grantee,  when  it  is  not  delivered 
to  the  latter  until  after  the  grantor's  death.    Id. 

NOTBB  AND  BBIEF8. 

See  also  Forfbiturb. 
Gifts;  requisites  of.  714 

GOODWILL. 

Notes  and  BsiEFa. 

As  property;  must  pertain  to  established 
business;  as  subject  of  transfer.  880 

HACKS. 

Each  backman  may  be  assigned  a  separate 
stand  at  the 'depot  ground  of  a  railroad  com- 
pany, and  mav  be  ejected  from  the  stand  as- 
signed to  another  for  refusing  to  leave  it,  if  no 
unnecessary  force  is  used.  Cole  v.  Bovoen 
(Mich.)  848 

Notes  and  Bbiefb. 

Hacks;  rights  of  hackmen  at  depots, 
wharves,  etc.  64S 

HALLWAYS. 

NoTEB  AND  Briefs. 
Implied  reservation  of  use  of.  657 

HARBOR.    See  also  Eminent  Dokaik,  4,. 
5. 

1 .  The  establishment  of  harbor  lines  by  a  city 
under  power  conferred  by  its  charter  will  not 
preclude  it  from  altering  them  by  the  subse- 
quent establishment  of  new  ones,  as  proper  oc- 
casion may  require,  without  further  legislative 
authority;  and  the  legal  discontinuanoe  of  the 
old  lines  will  t)e  accomplished  by  the  legal  es- 
tablishment of  new  ones,  without  any  specific 
declaration  of  discontinuance.  Farist  BUel  Co. 
V.  Bridgeport  (Conn.)  590 

2.  Under  a  charter  provision  that  harbor 
lines  established  by  a  city  may  be  laid  out  and 
designated  by  a  committee  appointed  by  the 
city  council  for  that  purpose,  no  legal  layout 
can  be  made  by  the  adoption  by  the  council  of 
a  mere  recommendation  by  the  committee  of 
the  acceptance  of  a  resolution  previously  passed 
b^  the  council,  to  the  effect  that  the  Hoes  be 
laid  out.  Id. 

Notes  and  Briefs. 

Harbor  line;  powers  of  State  and  municipal- 
ity as  to.  59(^ 
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HEALTH.    See  also  Quakantinb. 

1.  Under  the  Florida  Act  of  1879  (chap.  3162) 
as  amended  by  the  Florida  Act  of  1883  (chap. 
d443),county  boards  of  health  have  no  authority 
to  demand  and  collect  from  vessels  cominp  into 
the  jurisdiction  of  said  boards  fees  for  f  iimiga 
tion  or  disinfection,  unless  said  vessels  are 
subject  to  and  have  been  put  in  quarantine, 
ForbeBY,  Escambia  County  Bd,of  iJealt1i{¥H.) 

549 

2.  County  boards  of  health  are  corporate 
bodies  invested  by  statute  with  functions  of  a 
public  nature  to'  be  exercised  for  the  public 
benefit,  and,  in  the  absence  of  such  remedy 
conferred  by  statute,  are  not  liable  in  an  action 
for  tort  for  damages  in  the  performance  of  an 
official  duty.  Id. 

HEIRS. 


Notes  and  Bbiefs. 


Who  are. 
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HIGHWAYS.    See  also  Bridges,  5. 

1.  County  commissioners  may  take  a  strip 
of  land  necessary  for  a  highway  from  a  school- 
bouse  lot.  'Where  such  taking  will  not  prevent 
the  use  of  the  lot  for  school  purposes,  although 
it  will  considerably  injure  it.  JSast/tampton  v. 
Hampshire  County  Comre,  (Mass.)  157 

2.  A  mere  licensee  of  the  right  to  use  streets 
does  not  obtain  a  monopoly  or  an  exemption 
from  subsequent  reasonable  police  regulations. 
Orowder  v.  Sullivan  (Ind.)  647 

8.  Authontv  to  construct  a  railroad  or  any 
part  thereof  in  a  tunnel  in  a  city  street,  on 
the  terms  and  conditions  and  in  the  mode  fixed 
by  ordinance,  includes  authority  to  construct 
portions  of  it  in  an  open  cut,  where  the  ordi- 
nance so  directs;  and  even  without  special  au- 
thority, the  right  to  construct  a  tunnel  would 
include  the  right  to  make  properly  graded  ap- 
proaches. (/Brien  v.  Baltimore  &lt  R,  Co. 
(Md.)  126 

HOMESTEAD. 

Subsequent  loss  of  his  family  will  not  termi- 
nate a  legally  acquired  homestead  exemption 
of  one  who  continues  to  occupy  the  premif^es 
as  a  housekeeper.    Stulis  v.  Sale  (Ky.)       748 

Notes  and  Briefs. 
Homestead;  how  far  defeated  by  loss  of  fam- 
ily. 743 

HUSBAND  AND  WIFE.  See  also  De- 
scent Ain>  Distribution.  4;  Insurance, 
14. 

1.  A  tenancy  by  entirety  is  changed  by 
an  absolute  divorce  into  a  tenancy  in  common 
without  survivorship.     SteU  v.  Schreck  (N.  Y.) 

325 

2.  The  separate  estate  of  a  married  woman 
cannot  be  charged,  in  a  suit  by  her  father's  ad- 
ministrator, with  moneys  paid  by  her  father  as 
surety  for  her  husband.    Kelsey  v.  Kelley  (Vt.) 

640 
8.  A  woman's  share  as  tenant  in  common 
in  the  proceeds  of  lands  the  right  to  the  pos- 
session of  which  vested  in  her  after  the  pas- 
13  L.  R.  A. 


sage  of  the  Delaware  married  woman's  Acts, 
and  which  have  been  sold  under  direction  of 
court  for  partition,  will  not,  at  the  request  of 
her  husband,  be  invested  for  his  benefit,  but  it 
will  be  paid  to  her  absolutely.  Moore  v.  Darby 
(Del.  Ch.)  846 

4.  An  agreement  by  a  man,  on  behalf  of  hi9 
wife,  to  a  family  settlement  of  an  estate  in  * 
which  she  is  interested,  by  which  certain  in- 
surance policies  payable  to  her  are  made  part 
of  tbe  general  fund,  is  ratified  by  her  subsC' 
quently  joining  in  an  application  for  the  ap- 
pointment of  an  administrator,  and  the  execu- 
tion of  a  power  of  attorney  to  enable  him  to 
collect  the  money  in  accordance  with  the 
agreement;  and  it  will  be  binding  on  her  al- 
though the  husband  had  no  authority  to  make 
it.  Boyal  Society  of  Good  Fellows  v.  Campbell 
(R.  I.)  601 

5.  The  resumption  of  her  marital  duties  by 
a  wife  who  has  voluntarily  estranged  herself 
from  her  husband  because  of  her  dissatisfac- 
tion with  a  valid  and  binding  antenuptial  con- 
tract is  no  consideration  for  a  revocation  of 
such  contract.     Lukens's  Appeal (Pb.)         581 

6.  A  divorce  will  not  be  denictLto  a  man  in 
case  of  his  wife's  adultery,  by  reason  of  the 
fact  that  he  married  her  while  under  arrest  on 
bastardy  process,  merely  to  have  the  child  born 
in  wedlock  and  on  an  agreement  with  her  that 
they  should  never  live  together,  which  they 
have  kept.     Franklin  v.  Franklin  (Mass.)  843 

Notes  and  Briefs. 

Husband  and  wife;  rule  as  to  estates  by  en- 
tireties; effect  of  divorce.  825 
Antenuptial  settlement.  711 
Agreement  to  live  separate  as  a  bar  to  di- 
vorce, 848 

ICE.    See  Sale,  1-8. 

IDEM  SONANS.    See  Name,  Notes  and 
Briefs. 

ILLEGALITY. 

Notes  and  Briefs. 
See  also  Damages. 

Illegality;  of  use  as  affecting  damage  to 
property.  102 

ILLEGITIMATE      CHILDREN.      See 

Descent  and  Distribution,  8.  4. 

IMPRISONMENT.    See  Criminal  Law, 
Notes  and  Briefs. 

INDIANS.    See  also  Assignment;  Courts. 
6,8. 

1.  U.  8.  Ord.  July  13,  1787,  art.  3,  pro- 
viding that  lands  and  property  of  Indians  shall 
never  be  taken  from  them  without  their  con- 
sent, is  in  force  in  Indiana.  Allen  County  v. 
Simons  (Ind.)  512 

2.  The  land  of  an  Indian  who  has  retained 
his  tribal  relations  cannot  be  taxed  by  a  State 
in  whicb  U.  S.  Ord.  July  13,  1787,  art.  8,  is  in 
force,  although  it  has  been  patented  to  him  in 
fee   simple  without  restraint   on   alienation. 

Id. 
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N0TB8  AND  Briefs. 
See  also  Taxe& 
Indians;  right  to  remedies  in  court. 
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INDICTMENT,  INFORMATION, 
AND  COMPLAINT. 

1.  An  information  need  not  all  be  written 
by  the  prosecuting  attorney  himself.  8taie  v. 
Armstrong  (Mo.)  419 

2.  An  oalh  on  the  '^best  knowledge  and  be- 
lief" of  the  prosecutrix  is  a  sufficient  verifica- 
tion of  an  information  for  criminal  libel.     Id, 

8.  A  criminal  information  setting  forth  that 
the  city  clerk  of  a  city  of  the  second  class  regis- 
tered as  a  voter  the  name  of  a  person  who 
did  not  appear  in  person,  and  was  not  present, 
and  did  not  give  his  name,  age,  occupation,  or 
place  of  residence,— is  sufficient  without  ex- 
pressly alleging  any  criminal  intent.  State  v. 
Bush  (Kan.;  607 

INFANTS.    See  also  Deputies,  Notes  and 
Briefs;  Parent  and  Child;  Sheriff. 

1.  The  record  must  show  that  the  minor  re- 
sided within  the  county  in  which  the  court  was 
held  which  attempted  to  remove  his  disability, 
under  the  authority  conferred  by  the  Arkansas 
Act  of  Feb.  1«,  1869,  to  render  the  order  of  re- 
moval valid.   Hindmany,  O"  Conner  (Ark,)  490 

2.  A  judicial  sale  of  minors'  property  to  their 
step-grandmother,  will,  at  their  request,  be  set 
aside  when,  after  the  death  of  their  mother  and 
at  her  request,  the  step-grandmother  took 
charge  of  them  and  was  virtually  constituted 
their  guardian  by  the  probate  court,  and  had, 
before  the  sale,  at  their  request  taken  charge 
of  the  property  and  taken  up  her  residence 
thereon,  although  the  management  of  the  sale 
was  bv  law  imposed  on  a  stranger,— the  cura- 
tor of  the  estate,— and  the  purchaser  acted 
fairly  and  in  good  faith.  Id, 

INJUNCTION.    See  also  Action  or  Suit, 
5;  Covenant,  1;  Damages,  9;  Mines. 

'^l.  Persons  who,  upon  the  representation  of 
the  agent  of  a  railway  company  that  a  depot 
will  be  located  at  a  particular  place,  sign  a 
petition  calling  an  election  in  their  township 
for  the  purpose  of  voting  aid  to  the  company, 
may  enjoin  the  issuance  of  the  bonds  if  the 
company  subsequently  places  its  depot  at  a 
place  other  than  that  agreed  upon.  Wullen- 
toaber  v.  Dunigan  (Neb.)  bll 

2.  An  injunction  will  not  lie  at  the  suit  of  a 
vend^or  who,  though  not  obliged  so  to  do,  has 
placed  the  purchaser  in  possession,  retaining 
title  to  the  land  in  himself  as  security,  to  re- 
strain removal  from  the  land  of  buildings 
erected  thereon  under  direction  of  the  latter, 
in  the  absence  of  any  showing  that  the  former's 
security  will  be  impaired,  or  that  the  purchaser 
is  unable  or  unwilling  to  comply  with  the  terms 
of  his  purchase.    Miller  v.  Waddingham  (Cal.) 

680 

8.  A  corporation  composed  of  representatives 
of  the  several  mills  owning  water-power  on  a 
river,  which  has  built  and  maintains  a  dam  at 
the  outlet  of  the  reservoir,  and  controls  the 
whole  water-power  in  the  interest  of  the  own- 
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ers  for  their  benefit,  may  sue  to  enjoin  third 
pe^ns  from  drawing  water  from  the  reaervoir. 
Watuppa  BeserwirCo,  v.  FaU  Riter  (Mass.) 

255 

4.  An  injunction  against  the  passage  of  a 
municipal  ordinance  may  be  granted  at  the 
suit  of  taxpayers  who  by  reason  of  their  busi- 
ness have  a  special  or  peculiar  interest  in  the 
use  of  a  wharf  owned  by  the  city  in  trust  for 
the  public,  where  the  ordinance,  which  has 
been  favorablv  reported  by  a  committee,  au- 
thorizes the  illegal  transfer  of  the  wharf  to  an 
insolvent  board  of  commissioners,  which  it 
might  not  be  possible  to  prevent  if  the  ordi- 
nance were  passed,  and  which  would  result,  if 
passed,  in  irreparable  injury  to  the  plaintiffs. 
BoberU  v.  LottisviUe  (Ky.)  844 

5.  Withdrawal  of  an  illegal  ordinance  after 
commencement  of  the  suit  will  not  defeat  the 
right  to  an  injunction  against  its  passage.    Id. 

6.  An  injunction  will  lie  at  the  suit  of  a  tax- 
payer, to  restrain  the  making  of  an  unauthor- 
ized contract  in  behalf  of  a  county  for  the  con- 
struction of  a  bridge.  Fbnes  Bros.  Hardtoare 
Go.v,E>rb(k.tk,)  353 

7.  A  property -owner  may  maintain  a  suit 
to  enjoin  the  rebuilding,  in  violation  of  a 
valid  city  ordinance,  of  a  wooden  building 
which  has  been  partially  destroyed  by  fire, 
although  it  would  not  be  a  nuisance  per  ge,  if 
it  will  work  special  and  irreparable  injury  to 
him  and  to  his  property, — ^as,  b^  diminishing 
the  value  of  the  property  and  increasing  tl^ 
rates  of  insurance  thereon.  Mount  Vernon 
First  Nat.  Bank  v.  Sarlls  (Ind.)  481 

8.  The  collection  of  a  tax,  part  of  which  is 
illegal,  upon  property  subject  to  taxation,  can- 
not be  enjoined  without  paying  or  tendering 
the  amount  for  which  the  property  is  legally 
liable.     Upland  v.  Central  Iron  dk  S.  Go,  (Ind.) 

515 

9.  A  decree  which  attempts  to  enjoin  a  nui- 
sance caused  bv  the  manner  of  carrying  on  a 
business  should  specifically  point  out  the  things 
which  are  to  be  done  and  to  be  refrained  from 
in  order  to  abate  the  nuisance.  Ballentine  v. 
>F«M(Mich.)  321 

Notes  and  Brdsfb. 

Injunction;  caution  as  to  granting;  require- 
ment as  to  bond.  311 


To  restrain  nuisance. 
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To  prevent  passage  of  municipal  ordinance. 

844 
INSANE  PERSONS. 

An  aged  person  is  not  of  unsound  mind  so 
as  to  require  a  guardian  of  his  estate,  merely 
because  he  has  not  sufficient  strength  of  mind 
and  ability  to  transact  his  business  affairs  with 
"ordinary  care  and  prudence,"  if  he  is  capable 
of  transacting  the  ordinary  business  involved 
in  taking  care  of  his  property,  and  understands 
the  nature  and  effect  of  whalt  he  does,  and  can 
exercise  his  will  concerning  it  with  discretion, 
notwithstanding  the  influence  of  others.  Em- 
erick  v.  Emeriek  (Iowa)  757 

Notes  and  Briefb. 

Insane  persons;  what  incapacity  will  justify 
appointment  of  guardian.  757 


Insolvbnct;  Iksuraitck. 
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INSOLVENCY.    See     also    Action    or 
Suit,  6. 

1.  A  mortgage  of  real  property,  which  has 
not  been  deposited  for  record  with  the  recorder 
of  the  proper  county  before  an  assign  men  t  of 
the  properly  by  the  mortgagor  for  the  benefit 
of  his  creditors  takes  effect,  is  not  a  valid  ]ien 
upon  the  property,  as  agaiost  the  assignee  or 
the  creditors;  nor  does  it  become  so  by  being 
subsequently  recorded.    Betz  v.  Snyder  (Ohio) 

285 

2.  An  assignment  for  creditors  takes  effect, 
as  to  all  persons,  from  the  time  of  its  delivery 
to  the  probate  court  of  the  county  in  which  the 
assignor  resides  at  the  time  of  its  execution. 
It  is  not  necessary  that  it  be  also  filed  for  rec- 
ord with  the  recorder  of  deeds.  Id. 

8.  An  assignment  preferring  some  creditors 
whom  it  fails  to  specify  either  in  the  instru- 
ment itself  or  in  an  indexed  schedule  is  void 
upon  its  face.     Wolfy.  (/Connor  (Mich.)    6w3 

4.  A  conveyance  of  property  situate  in  Min- 
nesota by  an  insolvent  debtor  to  a  creditor, 
which  amounts  to  a  preference  unlawful  un- 
der the  State  insolvent  laws,  may  be  avoided, 
although  the  creditor  so  preferred  resides  with- 
out the  Slate.  Macdonald  v.  Corunna  First 
Nat.  Bank  (Minn.)  462 


Notes  and  Bribfs. 
Insolvency;  recitals  of  assignment. 
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INSURANCE.    See   also   Cohporationb, 
9;  Evidence,  1,  34. 

1.  A  creditor  may  lawfully  take  out  a 
policy  on  the  life  of  his  debtor  in  an  amount 
sufficient  to  cover  the  debt,  with  interest  there- 
on, and  the  cost  of  the  insurance,  with  interest 
thereon  during  the  period  of  the  expectancy  of 
life  of  the  insured,  according  to  the  Carlisle 
Tables,  and  may  retain  the  full  proceeds  of  the 
policy,  regardless  of  the  time  of  the  debtor's 
death.     UlrUh  v.  Reinoehl (Pa.)  433 

2.  A  policy  of  insurance  may  be  rescinded 
by  the  insured  on  discovery  of  misrepresenta- 
tions in  the  application,  made  without  his 
knowledge  by  the  agent  of  the  insurer,  al- 
though the  latter  would  be  bound  by  the  policy 
if  it  were  not  rescinded.  Michigan  Mat.  L. 
Ins.  Co.  V.  Beed  (Mich.)  849 

8.  Death  resulting  from  a  fight  voluntarily 
engaged  in,  even  if  caused  by  a  shot  fired  by  one 
party  just  after  the  fif  ht  had  ceased  and  the 
other  had  gone  a  few  feet  away,  is  within  the 
exception  of  an  accident  insurance  policy  as  to 
death  caused  by  fighting.  It  makes  no  differ- 
ence in  such  a  case  whether  the  slayer  was  sane 
or  insane.  Orssham  v.  Equitable  L.  db  Acd, 
Ins.  Co.  (Ga.)  888 

4.  "Inhalation  of  gas"  causing  death,  with- 
in the  meaning  of  a  clause  exempting  an  in- 
surer from  liability,  does  not  include  the  in- 
voluntary inhaling  of  deadly  gas  in  a  well  where 
its  presence  is  unsuspected.  Picicett  v.  Pacific 
Mut.  L.  Ins.  Co.  (Pa.)  661 

5.  Death  from  asphyxia  occasioned  by  dead- 
ly gas  in  a  shallow  well  into  which  one  de- 
scends to  fix  a  pump  is  caused  by  external, 
violent,  and  accioental  means.  Id. 

6.  An  injury  received  by  slipping  on  the 
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frozen  ground  while  returning  from  a  hunting 
expediiiou  or  a  visit  of  pleasure  to  one  in  an 
adjoining  town,  on  Sunday,  is  within  the  pro- 
visions of  an  accident  insurance  policy  exempt- 
ing the  insurer  from  liability  where  the  viola- 
tion of  law  is  either  the  proximate  or  remote 
cause  or  condition  of  the  injury,  under  stat- 
utes prohibiting  hunting  and  traveling,  except 
from  necessity  or  charity,  on  Sunday.  Dvran 
v.  Standard  L.  dt  Acci.  Ins.  Co.  (Vt.)  637 

7.  A  man  is  not  guilty  of  voluntary  exposure 
to  unnecessary  danger  within  the  meaning  of 
a  policy,  because  he  runs  toward  an  approach- 
ing train  which  does  not  stop  there,  to  get  the 
mail,  and  stumbles  and  ifalls  down  a  bank 
against  the  engine.  BJquitable  Acci.  /tm.  Co. 
v.  Oabarn  (Ala.)  267 

8.  Leaving  a  car  while  in  motion  is  not  neces- 
sarily **  a  voluntary  exposure  to  unnecessaiv 
danger"  which  will  defeat  a  recovery  on  a  pol- 
icy which  by  its  terms  is  avoided  by  such  ex- 
posure. Baden f eld  v.  Massac/iusetts  mut.  Acci. 
Asso.  (Mass.)  263 

9.  Sunstroke  or  beat  prostration  is  not  a 
bodily  injury  "sustained  through  external, 
violent,  and  accidental  means,"  within  the 
meaning  of  an  insurance  policy  covering  such 
injuries,  but  expressly  excluding  liability  for 
"any  disease  or  bodily  infirmity."  Dozier  v. 
Fidelity  db  C.  Co.  (C.  C.W.  D.  Mo.)  114 

10.  The  date  of  the  policy,  and  not  that  of 
the  attaching  of  the  risk,  must  govern  the 
question  whether  other  insurance  is  prior  or 
not,  under  a  clause  in  a  policy  of  marine  in- 
surance providing  that  other  assurance  prior  in 
day  of  date  shall  be  first  applied  in  payment  of 
a  loss.  Deming  v.  Merchants  Cotton-Press  &  S. 
Co.  (Tenn.)  618 

11.  Where  cotton  burned  in  the  possession 
of  a  compress  company  was  insured  by  marine 
policies  as  to  some  of  the  owners,  and  by  fire 
policies  procured  by  the  company  upon  a  por- 
tion of  its  value  for  the  benefit  of  carriers  and 
owners,  in  part  performance  of  contracts  to  pro- 
cure insurance,  the  marine  insurers  are  not 
entitled  to  contribution  from  the  fire  insurers 
until  the  carrier  liability  and  that  of  the  unin- 
sured owners  is  fully  discharged.  Id. 

12.  A  chattel  mortgage  given  by  one  partner 
on  firm  property  for  liis  individual  benefit 
makes  a  change  of  'interest,"  if  not  of  title  or 
possession,  within  the  meaning  of  an  insurance 
policy  providing  against  incumbrances  by 
chattel  mortgage  and  changes  in  interest,  title, 
or  possession.  Olney  v.  German  Ins.  Co. 
(Mich.)  684 

13.  A  policy  of  insurance  issued  upon  un 
unfinished  building,  with  knowledge  that  it  is 
to  be  occupied  by  a  tenant  not  named,  and 
conditioned  to  be  void  if  the  property  is  sold 
or  transferred,  or  if  the  title  or  possession  shall 
be  changed  from  any  cause  whatever,  is  not 
avoided  by  a  letting  to  a  tenant  for  a  term  of 
five  years,  with  the  privilege  to  him  to  purcha^^e 
at  any  time,  and  his  absolute  agreement  to 
purchase  at  the  end  of  the  term,  although  the 
insurance  company  had  no  notice  of  the  agree- 
ment to  purchase.  SmitJi  v.  Phoenix  Ins.  Co. 
(Cal.)  475 

14.  A  married  woman  may  sell  and  convey 
her  right  to  recover  upon  policies  of  life  in- 
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surance  made  payable  to  her  without  the  inter- 
vention  of  a  trustee,  under  R.  I.  Pub.  Stat, 
chap.  166,  §  6,  authorizing  her  to  sell  and  con- 
vey any  of  her  personal  property  other  than 
that  described  io  §  6,  with  the  same  effect  as 
though  she  was  unmarried.  Royal  Society  of 
Good  Fellows  v.  Campbdl  (R.  I.)  601 

15.  Agreement  by  the  beneficiary  in  certain 
life  insurance  certificates,  to  the  family  settle- 
ment of  the  estate  of  the  insured,  which  pro- 
vides that  they  shall  go  into  the  general  fund 
and  1)6  collected  by  the  administrator  for  equal 
distribution  among  the  next  of  kin;  siting  a 
power  of  attorney  to  enable  the  administrator 
to  collect  the  money  due  on  them;  and  leaving 
them  with  him, — amounts  to  an  equitable  as- 
signment of  the  life  insurance  fund.  Id, 

16.  An  insurer  of  property,  upon  paying 
the  loss,  is  entitled  to  subrogation  to  the  rieht 
of  the  owner  to  recover  from  a  carrier  or  bailee 
primarily  liable  for  such  loss.  Deming  v. 
Merchants  Cotton-Press  dkS.  Co.  (Tenn.)     518 

17.  Where  the  owner  of  cotton  delivered  to 
a  compress  company  as  agent  for  a  carrier,  un- 
der an  agreement  that  the  compress  company 
shall  procure  insurance  thereon,  has  himself 
procured  insurance,  an  advancement  or  loan 
by  the  insurer  of  the  amount  of  its  policy  is  a 
payment  of  the  insurance  which  will  prevent  a 
recovery  by  either  the  insurer  or  the  owner  for 
the  failure  of  the  compress  company  to  pro- 
cure insurance,  though  made  on  the  express 
condition  that  it  shall  be  repaid  upon  such  re- 
covery, and  though  the  insurance  contract  re- 
quired such  loan  to  be  made.  Id. 

18.  Arbitration  is  not  a  condition  precedent 
to  an  action  on  a  policy  promising  to  pay  a 
sum  certain  in  case  of  death,  although  it  pro- 
vides that  no  suit  shall  be  brought  thereon 
unless  the  matter  "has  been  first  referred"  to 
arbitration.  Badenfeld  v.  Massachnsetts  Mut. 
Acei.  Asso.  (Mass.)  263 

19.  A  provision  of  the  laws  of  a  mutual 
benefit  society  formed  by  the  voluntary  asso- 
ciation of  its  members,  that  the  determination 
of  the  tribunals  of  the  society  upon  an  endow- 
ment certificate  payable  on  the  death  of  a 
member  shall  be  conclusive,  and  that  no  suit 
at  law  or  in  equity  shall  be  commenced  by  any 
member  or  beneficiary,  is  not  invalid  as  against 
public  policy,  in  ousting  the  courts  of  juris- 
diction. Canfield  v.  Qreai  Camp  K.  of  M. 
(Mich.)  625 

Notes  and  Briefs. 

iDsuring  interest  in  life;  in  life  of  debtor; 
wager  policies.      .  438 

On  life;  liability  in  case  of  death  while  vio- 
lating law.  838 

Accidental  injury;  what  is.  115 

A^inst  accident;  interpretation  of  contract; 
conditions  and  warranties;  exterior  and  visible 
marks  and  signs;  external,  violent,  and  acci- 
dental means;  intentional  injuries;  voluntary 
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nei^ligence.  263 

Effect  of  fraud  on  contract.  849 

Forfeiture  of,  by  violation  of  law.  637 
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INTOXICATING  LIQUORS. 

The  agent  of  a  common  carrier  is  chai^able 
with  aidiDg  and  abetting  in  bringing  mtoxi- 
cating  liquors  into  a  city  to  be  sold  illegally, 
where,  knowing  or  having  reasonable  cause  to 
believe  that  the  purchaser  Intended  to  sell  them 
illegally,  he  habitually  delivered  them  to  him, 
either  personally  or  by  his  subordinates,  al- 
though he  did  not  know  that  the  liquors  were 
ordered  until  they  came,  and  never  had  or 
could  have  anything  to  do  with  the  transporta- 
tion until  they  were  brought  to  the  city.  Com, 
V.  Brown  (Mass.)  195 

JOINT    CREDITORS    AND    DEBT. 
ORS.    8ee  Judgment,  8. 

JUDGMENT. 

1.  The  entry  of  judgment  on  a  note  con- 
taining a  warrant  of  attorney  to  confess  judg- 
ment may  be  made  before  maturity  of  the 
note.     Ted  v.  Tost  (N.  Y.)  796 

2.  Jurisdiction  to  render  a  judgment  on  a 
note  containing  a  warrant  of  attorney  to  con- 
fess judgment  may  be  acquired  by  the  appear- 
ance of  the  party's  authorized  agent.  Id. 

3.  In  an  action  on  a  joint  contract,  judg- 
ment cannot  be  rendered  against  one  defeDd- 
ant  by  default  and  in  favor  of  the  others. 
Kingsland  v.KoeppeiJM)  649 

4.  A  judgment  by  default  in  an  action 
against  A.  J.  Veasey  is  supported  by  a  return 
of  service  of  summons  on  "Jack  Veasey,  the 
defendant."     Veasey  v.  Brigman  (Ala.)       541 

6.  A  joint  verdict  and  judgment  against  sev- 
eral defendants,  some  of  whom  were  never 
served  and  had  not  appeared,  will  be  set  aside 
on  motion  made  at  the  same  term.  Haralson 
V.  McArthur  (Ga.)  689 

6.  A  judgment  by  default  will  be  set  aside 
on  application  made  at  the  same  term,  accom- 
panied by  an  affidavit  of  merits,  where  defend- 
ant's attorney  was  absent  on  account  of  sick- 
ness, with  leave  of  the  court,  and  defendant 
was  also  absent  because  of  a  public  announce- 
ment by  the  judge  in  open  court  that  none  of 
such  counsel's  cases  would  be  taken  up,  and 
plaintiff's  counsel  knew  that  such  counsel  was 
in  the  case,  although  his  name  was  not  marked 
on  the  docket.  Id. 

7.  Perjured  testimony  procured  by  bribery 
on  the  part  of  the  successful  party  ie  not 
ground  for  setting  aside  a  .decree,  although 
there  \a  a  reasonable  certainty  that  the  result 
of  a  new  trial  would  be  different.  Pico  v.  Cohn 
(Cal.)  386 

8.  A  judgment  duly  entered  in  one  State  on 
a  warrant  of  attorney  is  as  conclusive  in  all 
other  States  as  in  the  State  where  it  is  entered. 
Teel  V.  Tost  (N.  Y.)  796 

9.  A  judgment  on  attachment  against  a 
debtor  who  has  brought  mortgaged  personalty 
into  the  State  is  not  binding  on  the  mortgagee, 
who  is  not  a  party  and  whose  mortgage  is 
duly  recorded  in  another  State  ifvhere  tne  par- 
ties reside.    Uornthall  v.  BvrweU  (N.  C.)  740 

10.  The  validity  of  a  decree  of  divorce 
granted  in  another  State  may  be  contradicted 
in  a  suit  involving  the  legitimacy  of  a  child  of 
a  subsequent  marriage,  on  the  ground  of  want 
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of  the  period  of  resideoce  required  by  tbe  stat- 
me  of  such  Slate.    Adams  v.  Adams  (Mass.) 

275 
Notes  and  Briefs. 

Judgment;  confessed  on  warrants  of  attor- 
ney; conclusiveness;  In  what  cases  authorized; 
form  and  validity  of  warrants;  strict  construc- 
tion; blanks  and  omissions;  who  authorized  to 
make  tbe  confession  and  where;  insanit;^  or 
death  of  party;  entry  by  executors  or  adminis- 
trators; against  whom  may  be  entered;  in  whose 
favor;  wnen  entiy  may  be  made;  contingen- 
cies; unadjusted  equities  or  claims;  for  what 
amount;  variance;  misdescription;  proof  neces- 
sary; consolidation;  setting  aside;  correcting. 

JUDICIAL  SALE.    See  Infants,  2. 
Notes  and  Briefs. 

Judicial  sale;  doctrine  of  caveat  emptor  as  to. 

804 

LANDLORD  AND  TENANT.    See  also 
Contracts,  8;  Covenant,  1. 

1.  A  lease  for  five  years  of  a  valuable 
plantation  is  not  terminated  by  the  death  of  the 
lessee,  as  a  contract  relating  to  a  business 
which  cannot  be  carried  on  without  his  per- 
sonal presence.     AUup  v.  Banks  (Miss.)    508 

2.  Abandonment  of  premises  by  tbe  lessee, 
with  notice  from  the  landlord  that  he  should 
hold  him  for  tbe  rents  and  would  let  the  prem- 
ises for  his  account,  and  the  subsequent  letting 
bv  the  landlord  for  a  less  price,  but  the  best 
obtainable,— is  not  a  surrender  of  the  lease 
which  will  absolve  the  tenant  from  liability 
for  the  deficiency.  Id, 

LATERAL  SUPPORT. 

Excavation  by  an  owner  on  his  own  land 
adjoining  another's  building,  causing  damage, 
without  his  knowledge  or  previous  notice  to 
him,  is  evidence  of  want  of  care  in  doing  the 
work.   SchiUtz  v.  Byers  (N.  J.  Ct.  Err.  &  App.) 

569 
Notes  and  Briefs. 

Lateral  support;  duty  of  owner  in  makinji: 
excavations.  569 

LEASE.    See  Landlord  and  Tenant. 
Notes  and  Briefs. 
Lease;  eifect  of  death  of  lessee.  598 

LEVY  AND  SEIZURE. 

1.  An  execution  under  a  judnnent  against 
executors  as  such  cannot  be  le^ed  on  land  of 
which  a  life  tenant  under  the  will  had  taken 
possession,  with  the  executors'  assent,  before 
the  judgment  was  rendered.  IMley  v.  CoUis 
<C.  C.  S.  D.  Ga.)  567 

2.  The  proceeds  of  a  policy  of  insurance  on 
tbe  books  and  instruments  of  a  physican, 
which  are  by  statute  exempt  from  sale  under 
execution  for  his  debts,  are  also  exempt.  Bey- 
fields  V.  Banes  (Iowa)  719 

8.  An  ofl9cer  cannot  forcibly  take  personal 
18  L.  R  A. 


property  from  its  owner,  who  has  acquired 
peaceable  possession  of  it  after  the  officer  has 
levied  on  it  as  the  property  of  a  third  person. 
Bromull  v.  Durkee  (Wis.)  487 

Notes  and  Briefs. 

Levy;  liberal  construction  of  exemption 
hiws.  719 

LIBEL    AND    SLANDER.      See   also 
Trial.  2. 

1.  Falselv  publishing  that  a  person  is  an 
"anarchist*  is  libelous.  Cerwny  v.  Chicago 
DaUy  News  Go,  (lU.)  864 

2.  A  person  is  not  liable  for  statements  in 
disparagement  of  the  title  to  another's  prop- 
erty because  a  third  person  has  been  thereby 
deterred  from  purchasing  it,  unless  he  made 
the  statements  to  the  latter,  or  directed  or  au- 
thorized their  communication  to  him.  Burkett 
V.  Orifflth  (Cal.)  707 

8.  A  creditor  mav  be  guilty  of  criminal 
libel  in  permitting  libelous  communication  to 
be  sent  to  his  debtor  by  his  agents  or  associ- 
ates in  a  collecting  agency.  State  v.  Armstrong 
(Mo.)  419 

4.  The  words  *  'Bad  Debt  Collecting  Agency," 
printed  in  large  bold  type  on  envelopes  mailed 
to  a  debtor,— especially  when  mailed  in  care 
of  his  employers, — constitute  a  criminal  libel 
under  Mo.  Rev.  Stat.  1879,  §  1591,  as  tending 
to  "expozie  him  to  public  hatred,  contempt,  or 
ridicule,  or  deprive  him  of  the  benefits  of  pub- 
lic confidence,    etc.  Id, 

5.  Words  which  merely  impute  a  criminal 
intention  to  another — such  as,  '*He  is  going  to 
start  a  house  of  ill- fame,  so  sign  a  protest 
against  him,'' — are  not  actionable  per  se.  Fan- 
ning V.  mace  (R  L)  184 

6.  Free  and  open  comment  and  criticism  up- 
on the  acts  of  a  person  which  are  matters  of 
public  concern  are  privileged.  Bvrt  ▼.  Ad- 
vertiser Newspaper  Co.  (Mass,)  97 

7.  The  privilege  of  discussion  as  to  the  acts 
of  public  persons  does  not  extend  to  the  mak- 
ing of  false  statements  of  fact.  Id. 

8.  Reasonable  cause  to  believe  a  libelous 
charge  is  no  defense  for  its  publication.       Id. 

9.  A  communication  made  by  the  cashier  of 
a  bank  to  a  stockholder  with  reference  to  the 
solvency  of  the  plaintiff,  who  was  surety  upon 
an  official  bond  to  the  bank,  is  privileged ;  and 
it  is  not  necessary,  to  justify  the  communica- 
tion, that  it  be  in  response  to  an  inquiry  made 
by  the  stockholder.  BothhoU  v.  Dunkle  (N. 
J.  Ct.  Err.  AApp.)  666 

10.  False  statements  concerning  a  candidate 
for  office  are  not  included  within  the  privilege 
of  discussing  his  character  and  fitness.  Smith 
Y.  Burrus  (Mo.)  69 

11.  An  action  for  slander  of  title  cannot  be 
maintained  for  statements  causing  the  breach 
by  a  third  person  of  a  valid  contract  to  pur- 
chase plaintifiTs  property.  Burkett  ▼.  Oriffith 
(Cal.)  707 

Notes  akd  Bbibfs.  ' 

Libel  and  slander;  right  to  fair  criticism  of 

public  men.  97 

Definition  of  libel;  incidents  of.  419 
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LiCBN8B~-MaBTKR  and  SBKVA19T. 


LICENSE.    See  Hiohwatb,  2;  Railboadb, 
NoTEB  AKD  Briefs. 

LIENS. 

The  insertioD,  in  a  contract  for  the  sale  of 
real  estate,  of  a  claiue  binding  the  vendee  to 
erect  certain  described  buildings  on  it  wilhin 
a  specified  time,  shows  the  vendor's  consent  to 
such  erection  so  as  to  render  liis  interest  in  the 
property  liable  for  liens  for  labor  and  material 
furnished  for  them;  and  its  effect  is  not  dimin- 
ished by  the  insertion  in  the  contract  of  a 
stipulation  that  mechanics'  liens  shall  be  subse- 
quent to  those  of  the  vendor.  Miller  v.  Mead 
(N.  Y.)  701 

Notes  and  Briefs. 

Liens;  New  York  Law  of  1885;  judicial  con- 
struction of;  nature  and  scope  of  remedy;  gov- 
erned by  contract;  to  what  attaches;  who  are 
within  the  Act;  sub-contractor  or  materialman; 
term  "owner"  defined;  consent  of  owner; 
assignment  of  lien;  filing  and  proof  of  notice; 
performaDce  as  condition  precedent;  priority 
of  liens;  discharging  lien;  amount  recover- 
able; costs.  701 

LIFE   TENANT.     See  Levy  and  Seiz- 
ure, 1. 

LIMITATION  OF  ACTIONS.    See  also 
Estoppel,  8. 

1.  An  equitable  remedy  to  restrain  continu- 
ous trespasses  upon  real  estate  is  not  barred  by 
the  lapse  of  ten  years  from  the  time  of  the 
original  trespass,  under  N.  Y.  Code  Civ.  Proc. 
§  9^,  fixing  that  limit  for  actions  the  time  for 
which  is  not  otherwise  specially  prescribed. 
It  will  not  be  barred  so  long  as  the  legal  title 
is  in  the  plaintiff  and  his  right  of  action  at  law 
for  injuries  is  not  barred.  Oalway  v.  Metro- 
politan EUv.  R.  Co,  (N.  Y.)  788 

2.  An  action  cannot  be  maintained  upon  a 
simple  contract  to  relieve  property  from  the 
lien  of  a  judgment,  after  the  expiration  of  six 
years,  although  one  entitled  to  benefit  by  the 
obli^tion  is  not  damaged  by  its  breach  in 
havmg  to  pay  the  judgment  himself  until  after 
the  expiration  of  that  time.  McClure  v.  Melton 
(S.  C.)  728 

8.  The  five  years'  Statute  of  Limitations 
applies  to  an  action  to  set  aside  the  confirma- 
tion of  a  judicial  sale  of  minors'  lands  at 
which  their  guardian  had  become  the  pur- 
chaser, notwithstanding  the  ground  upon  which 
the  claim  to  relief  Is  cased  is  fraud.  Hind- 
man  v.  (/Conner  (kr^.)  490 

4.  An  action  on  a  judgment  recovered  in 
1879  in  Illinois  upon  personal  service  of  the 
defendant,  and  revived  in  1888  according  to 
the  statute  of  that  State,  without  jurisdiction 
of  the  person  of  the  judgment  debtor,  is  barred 
by  the  Nebraska  statute  providing  that  an 
action  on  a  foreign  judgment  must  be  brought 
within  fLwe  years  from  its  rendition.  U^Ur 
V.  Davis  (Neb.)  565 

Notes  and  Bbieps. 

Limitation  of  actions;  effect  of  revival  of 

judgment.  565 

In  equity.  788 
13  L.  TtA. 


LOSS. 


Notes  and  Briefs. 


By  fire;  who  must  bear.  475 

MALICIOUS  PROSECUTION. 

The  malicious  prosecution  of  a  civil  suit 
without  probable  cause  is  actionable,  although 
defendant  is  not  arrested  or  his  property  at- 
tached.   Smith  v.  Burrus  (Mo.)  59 

Notes  and  Bbiefs. 

Malicious  prosecution;  what  must  be  shown; 

malice.  463 

General  rules  relating  to.  59 

MANDAMUS. 

Mandamus  cannot  be  issued  to  compel  a  court 
to  hear  and  determine  a  motion,  where  the 
court  has  already  overruled  the  motion.  £r 
parte  Hum  (Ala.)  120 

Notes  and  BRrEFS. 

Mandamus;  defined;  discretion  as  to  issu- 
ance; when  will  not  lie.  120 

MARKET  PRICE. 

Notes  and  Briefs. 
How  determined.  771 


MARSHALING. 

Notes  and  Briefs. 
In  favor  of  voluntary  covenantee. 


723 
See  also 


MASTER  AND  SERVANT. 

Contracts.  16. 

1.  The  discretion  of  the  master  is  absolute 
in  selecting  which  of  several  stales  of  apparatus 
in  common  use  he  will  use  in  his  business; 
and  he  cannot  be  made  to  respond  in  damages 
to  an  employ!  injured  while  using  the  appa- 
ratus selected,  on  the  ground  that  some  other 
style  might,  under  the  circumstances,  have 
been  safer.    KehUr  v.  Sehwenk  (Pa,)  874 

2.  All  ordinaiy  care  and  supervision  must 
be  used  by  a  railroad  companv  to  keep  its  road- 
way safe  for  its  employes.  McKee  v.  Chieaffo, 
B.  L  db  P.  R,  Co.  (Iowa)  817 

8.  A  rule  that  no  lumber,  wood,  stone,  ma- 
terials, or  tools  shall  be  placed  within  5  feet  of 
the  rail,  does  not  apply  to  a  wing  fence  at  a 
railroad  cattle-guard.  Id. 

4.  Placing  wing  fences  at  a  cattle-guard  3 
feet  10  inches  from  the  rails  at  the  bottom,  and 
inclining  slightly  outward  at  the  top.  is  not  neg- 
ligence which  will  render  a  railroad  company 
liable  for  the  death  of  a  brakeman  while  hang- 
ing low  on  the  aide  of  a  freight  car  looking 
under  it  to  discover  what  was  causing  stones 
to  fly  therefrom,  where  no  such  accident  had 
ever  happened  before  on  the  road,  or  been  an- 
ticipated, and  no  complaint  had  been  made  of 
the  fences.  Id. 

5.  A  brakeman  must  be  presumed  to  know 
the  distance  from  the  rails  of  wing  fences  at 
cattle-guards,  so  as  to  charge  him  with  the  risk 
of  hanging  low  on  a  ladder  at  the  side  of  a  car 
in  order  to  look  under  it.  Id. 
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6.  The  mere  fact  that  a  servant  comes  in 
contact  with  exposed  machinery,  the  danger  of 
which  is  well  known  to  him,  but  the  risk'from 
which  he  has  not  assumed,  is  not  sufficient  to 
show  contributory  negligence  as  matter  of  law, 
if  his  work  was  in  its  immediate  vicinity  and 
required  close  attention,  rapidity  of  action,  and 
considerable  moving  about;  but  the  question  is 
for  the  jury.  Houx  v.  BlodgeU  d:  v.  Lumber 
Go,  (Mich.)  728 

7.  A  servant  does  not.  by  continuing  his 
work  at  the  command  of  the  superintendent  of 
the  mill,  assume  the  risk  of  injury  from  dan- 
gerous machinery  which  had,  prior  to  the  pre- 
vious day,  been  enclosed,  and  which  upon  his 
complaint  the  superintendent  promised  to  but 
did  not  re-enclose  the  previous  night,  although 
he  promised  in  response  to  the  servant's  fur- 
ther complaint  to  fix  it  at  Doon,  so  as  to  prevent 
recovery  for  injuries  received  by  cominfi;  in 
contact  with  the  machinery  during  the  fore- 
noon. Id, 

8.  A  railway  employe  injured  in  attempt- 
ing to  couple  cars  while  standing  between  them 
on  the  short  side  of  a  curve  isguilty  of  contrib- 
utory negligence,  where  he  had  ample  oppor- 
tunity to  observe  that  both  draw  heads  were 
shorter  than  usual,  and  a  rule  of  the  ccmpany 
known  to  him  required  employes  to  take  time 
to  examine  ail  drawheads  before  making  coup- 
lings.   Bennett  v.  Northern  P,  R,  Co,  (N.  D.) 

465 

9.  A  loom-fixer  in  a  cotton-mill,  whose  duty 
ia  to  look  after  the  looms  and  keep  them  in 
proper  repair,  is  not  the  fellow  servant  of 
weavers  employed  at  the  looms,  within  the  rule 
that  the  master  is  not  liable  for  injuries  re- 
ceived through  the  negligence  of  a  fellow  ser- 
vant.   Jacques  v.  Great  Falls  Mfg.  Co.  (N.  H.) 

824 

10.  A  coal-dealer  who  presents  a  bill  and 
demands  payment  for  coal  ordered  from  him, 
but  delivereid  by  a  third  person  without  au- 
thority, so  ratifies  the  act  of  the  latter  as  to 
make  him  his  servant  and  become  liable  for  the 
▼alue  of  a  plate-gluss  window  broken  by  him 
in  deliveriog  the  coal.  Dempsey  v.  Chambers 
(Mass.)  219 

Notes  and  Briefs. 

Master  and  servant;  right  to  wages  for  part 
performance  of  contract;  dishonesty  as  affect- 
ing right  to  wages.  72 

Liability  for  acts  of  servant.  880 

Duty  to  furnish  reasonably  safe  implements; 
assumption  of  risk.  874 

Liability  for  injuries  to  servant.        817.  825 

MAXIMS. 

1.  Communis  error  facit  jus.  Adams  v. 
Adams  (Mass.)  275 

2.  Delegatus  non  potest  delegare.  James- 
viUe  d  W.R  Co.  v.  Fisher  (N.  C.)  721 

8.  Kemo  est  hseres  viventis.  Heath  v. 
Hewitt  (N.  Y.)  46 

4.  Qui  facit  per  ahum,  facit  per  se.  JNalle 
V.  Paggi  (Tex.)  50;    JState  v.  Armstrong  (Mo.) 

419 


mSROER. 

13  L.  R.  A. 


See  Mortgage,  5,  6. 


MINES.    See  also  Deed,  5. 

A  grantor  in  fee  of  coal  underlying  his  land, 
with  the  right  to  mine  and  remove  the  same, 
cannot — at  least  before  the  vein  has  been  ex- 
hausted—enjoin the  grantee  from  usinp  tun- 
nels cut  through  the  body  of  the  coal  for  the 
removal  of  other  coal  from  beneath  lands 
adjoining  those  of  the  grantor.  LiUibridge  v. 
Lackawanna  Coal  Co.  (Pa.)  637 

!NoTEs  AND  Briefs. 

Mines;  conveyance  of;  rights  of  owner  of 
surface  and  of  mineral.  627 

MONOPOLY.    See  Contracts  ;  Munici- 
pal Corporations,  Notks  and  Briefs. 

MORTGAGE.  See  also  Conflict  of  Laws, 
7;  Contracts,  4;  Insolvency,  1. 

1.  A  deed  granting  land  for  a  certain  money 
consideration,  with  a  condition  that,  if  the 
grantor  shall  support  the  grantee  during  her 
natural  life  and  give  her  decent  burial,  the 
deed  shall  be  void,  otherwise  it  shall  remain  of 
full  force  and  effect, —constitutes  a  mortgage 
which  may  be  foreclosed  on  failure  to  fulfill  the 
condition.     Cook  v.  Bartfiolomew  (Conn.)     452 

2.  An  assignment  to  secure  future  advances^ 
of  a  mortgage  made  to  secure  an  existing  debt 
is  not  within  N.  H.  Gen.  Laws,  chap.  136,  ^3, 
providing  that  no  estate  conveyed  in  mortgage 
shall  be  held  by  the  mortgagee  for  any  obliga- 
tion or  liability  arising  after  the  execution  and 
delivery  of  the  mortgage.  LiTne  Hock  Nat. 
Bank  v.  Mown/  (N.  H.)  294 

8.  A  mortgagor's  placing  the  mortgage, 
which  he  has  executed  individually  to  himself 
as  administrator,  without  recording  it,  in  a  re- 
ceptacle used  for  keeping  papers  belonging  to 
himself  and  the  estate,  where  it  is  found  after 
his  death,  is  not  a  delivery ;  and  its  subsequent 
recordation,  by  his  successor,  is  ineffectual. 
Burditt  V.  Colburn  (Vt.)  676 

4.  A  mortgagee  in  possession  does  not  lose 
his  rights  as  such  by  the  fact  that  his  right  of 
action  for  his  debt  had  become  barred  by  the 
Statute  of  Limitations;  and  he  can  still  resist 
any  action  to  deprive  him  of  his  security. 
Sped  V.  Spect  (Cal.)  187 

5.  A  mortgage  on  property  given  to  secure 
payment  of  its  purchase  price  cannot  be  kept 
alive  against  the  mortgagor's  estate  in  favor  of 
one  to  whom  the  property  was  afterwards  trans- 
ferred, and  who  for  his  own  protection  had  to 
make  a  payment  contemplated  by  the  mort- 
gage, where  it  was  never  a  lien  on  any  other 
property  of  the  mortgagor.  McClure  v.  Afe^ 
ton  (S.  C.)  723 

6.  A  mortgage  does  not  merge  by  the  ac- 
quirement by  the  mortgagee  of  the  interest  of 
the  mortgagor  after  he  has  assigned  the  mor^ 
gage,  although  such  assignment  was  to  secure 
his  debt,  where  he  does  not  regain  title  to  the 
mortgage.  Lims  Bock  Nat,  Bank  v.  Mowry 
(N.  H.)  294 

7.  No  entry  for  breach  of  the  condition  is 
necessary  to  enable  a  mortgagee  to  maintain 
an  action  to  foreclose  the  mortgagor's  right  of 
redemption,  although  the  mortgage  is  in  form 
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a  deed  absolute  with  a  condition  annexed. 
Cook  V.  Barlholomew  (Conn.)  452 

8.  A  mortgagor  who  has  conveyed  the  lands 
to  a  third  person  cannot  exercise  any  election 
AS  to  redem  ption  from  foreclosure  sale.  Amer- 
iean  Freehold  Land  Mortg,  Go,  v.  SeweU  (Ala.) 

290 

9.  Under  How.  (Mich.)  Stat.  §  6193,  a 
•chattel  mortgage  which  was  withheld  from 
record  for  fourteen  months  is  void  as  against 
intervening  creditors  who  take  possession  of 
the  mortgaj^ed  goods  under  a  mortgage  given 
•after  the  flhng  of  the  first  mortnige,  to  secure 
ti  debt  incurred  before  such  filing.  Dempsey 
V.  Fforzheimer  (Mich.)  88a 

NoTBS  AND  Briefs. 

Mortgage;  effect  of  assignment;  assignment 
AS  collatefaly  transfer  of  debt  or  of  bonds  or 
notes  secured  by  mortgage;  rights  of  assignee; 
priority  among  assignees.  294 

Of  chattels;  effect  of  removal  of  property  to 
Another  State.  740 

Of  chattels;  registration  and  filing^as  equiv- 
alent to  delivery;  validity  under  Recording 
Acts;  effect  of  actual  notice;  renewal;  priority 
of  liens;  novation;  mortgage  of  stock  of  goods. 


MUNICIPAL  CORPORATIONS.    See 

also  Bread;  BuiLDDsras,  1 ;  Electrical 
Uses  and  Appliances;  Injunction,  4. 

1.  A  municipal  corporation  was  created  by 
Or.  Laws  1891,  p.  791,  incorporating  certain 
cities  named  therein  as  the  ''Port  of  Port- 
land," for  the  purpose  of  improving  the  navi- 
gation of  the  Willamette  and  Columbia  rivers 
between  those  cities  and  the  sea,  so  as  to  main- 
tain therein  a  ship  channel,  and  conferring  on 
it  power  to  borrow  money  and  levy  taxes  in 
the  furtherance  of  that  purpose,  within  the 
meaning  of  Or.  Const,  art.  11,  §  2,  permitting 
the  creation  of  municipal  corporations  by 
fipecial  law.     Ck>ok  v.  Port  of  Portland  (Or.) 

533 

2.  The  intention  to  deprive  a  municipal 
corporation  of  its  common-law  powers  will  not 
be  inferred  simply  because  certain  of  such 
powers  are  enumerated  and  conferred  upon  it 
by  its  charter,  while  no  mention  is  made  of  the 
rest  of  them.  Mount  Vernon  First  Nat,  Bank 
V.  SarlU  (Ind.)  481 

3.  A  contract  by  a  city  granting  for  twen- 
ty-five years  the  exclusive  right  to  supply  it 
with  water  is  unauthorized  and  illegal  as  at- 
tempting to  create  a  monopoly  and  surrender- 
ing the  legislative  power  of  the  city.  Altgelt 
V.  San  Antonio  (Tex.)  383 

4.  A  taxpayer  cannot  maintain  a  suit  to 
vacate  an  illegal  contract  by  a  city  granting  an 
exclusive  right  for  a  term  of  years  to  supply  it 
with  water,  in  the  absence  of  averments  show- 
ing injury  to  him  as  a  taxpayer, — as,  that  he 
is  prevented  from  getting  water  on  better  terms, 
or  that  he  is  compelled  under  the  contract  to 
get  water  from  the  grantee.  Id. 

5.  Notice  inviting  proposals  for  a  contract 
to  furnish  electric  lights  need  not  be  given  by 
a  municipal  corporation,  unless  required  by 
statute,  where  payment  is  all  to  be  made  from 
18  L.  R  A. 


the  corporation  treasury.    OrowderY,  SnUitan 
(Ind.)  647 

6.  A  debt  is  not  incurred  by  a  city  at  the  be- 
ginning for  the  aggregate  amount  to  become 
due  on  a  contract  for  electric  lights  to  be  fur- 
nished for  a  series  of  years  at  a  certain  sum 
per  year.  The  debt  for  ^ch  year  is  incurred 
only  when  it  has  been  earned.  Id. 

7.  A  municipal  corporation  cannot  escape 
responsibility  for  the  nuisance  on  the  ground 
that  the  structure  is  solely  for  public  use, 
where,  by  filling  a  schoolyard  several  feet 
above  its  natural  level,  it  has  pushed  over  the 
retaining  wall  so  as  to  encroach  upon  and  over- 
hang the  premises  of  an  adjoining  owner. 
Miles  V.  Worcester  (Mass.)  841 

8.  A  city  ordinance  forbidding  the  keep- 
ing of  infiammable  or  explosive  oils  within  the 
city  without  license  from  the  common  council, 
and  reserving  to  the  latter  the  right  to  grant  or 
refuse  the  license,  dependent  upon  whether  it 
deems  the  location  and  buildings  suitable  and 
the  person  a  proper  person,  and  that  the  license 
may  be  revoked  at  any  time  at  the  option  of 
the  council, — is  invalid  as  permitting  the  exer- 
cise of  an  arbitrary  discrimination.  Richmond 
V.  Dudley  (Ind.)  587 

9.  The  power  to  fLTs.  the  grade  of  a  street 
cannot  be  delegated  by  a  city  council  to  a  con- 
tractor. Skibel  V.  LouiwUle  Bapt,  Orj^ans 
Home  (Ky.)  668 

10.  A  special  license  may  be  given  for  the 
use  of  streets  by  an  electric-light  company, 
although  a  general  ordinance  is  necessary  to 
make  regulations  as  to  the  mode  of  using 
streets.     Crowder  v.  Sullivan  (Ind.)  647 

11.  An  ordinance  requiring  the  conductor 
^nd  driver  of  a  street  car  to  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot, 
especialljr  children,  and  stop  the  car  in  the 
shortest  time  and  space  possible  on  the  first  ap- 
pearance of  danger  to  them,  is  valid  under  a 
charter  which  gives  power  to  make  ordinances 
not  inconsistent  with  the  general  law,  and  to 
license  and  regulate  the  construction  and  ope> 
ration  of  street  railroads.  FcUh  v.  Tower  Qraee 
A  L,  R,  Co,  (Mo.)  74 

12.  An  ordinance  prohibiting  railroad  steam 
whistles  to  be  blown  in  a  city  is  a  nullity  so 
far  as  it  conflicts  with  the  general  law  of  the 
State  requiring  whistles  to  he  blown  as  signals 
to  persons  on  the  track.  Katzenherger  v. 
LaxDo  (Tenn.)  185 

Notes  and  Bbiefb. 

See    also  Buildings;   Nuibancbb;   Strbet 
Railways;  Weights  and  Mbasobe& 

Municipal  corporations;  conflict  of  ordinance 
with  state  law.  185 
As  trustee  of  charity.  217 
Statutory  requirements  as  to  letting  con- 
tracts. 863 
Cannot  create  a  monopoly.  883 
Constitutionality  of  ordinance.  587 

NAME.    See  Judgment,  4. 

Notes  and  Bribfh. 
Names;  doctrine  of  idem  Bonane.  Ml 
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NATURALIZATION.    See  Coubts,  8-5. 

NAVIGATION.  See  also  Eminent  Do- 
main, 8. 

1.  The  right  to  exercise  a  corporate  fran- 
chise and  collect  tolls  under  a  charter  acquired 
under  the  Pennsylvania  Act  of  1888,  for  im- 
proving the  navi^tion  of  a  stream,  cannot  be 
•defeats  by  denying  the  necessity  of  the  fran- 
chise, or  questioning  the  degree  of  perfection 
in  the  improvements  made  by  the  company. 
Oeneaee  Fork  Imp,  Go.  v.lves  (Pa.)  427 

2.  The  reasonableness  of  the  tolls  charged 
by  a  company  organized  under  the  Pen  nay  1- 
yania  Act  of  1888  for  improving  the  naviga- 
tion of  a  stream  cannot  be  questioned  so  long 
as  they  are  within  the  limit  fixed  by  the  stat- 
ute. Id, 

Notes  and  Bbiefb. 

Navigation;  power  of  corporation  to  take 
tolls  for  privilege  of.  429 

NEGLIGENCE.  See  also  Carribbs,  2; 
Eyidencb,  4,  5. 

1.  It  is  not  negligence  per  se  for  one  volun- 
tarily to  risk  his  own  safety  or  life  in  attempt- 
ing to  rescue  another  from  impending  danger. 
Pennsylvania  Co,  v.  Langendorf  (Ohio)      "190 

2.  A  person 'may  be  warranted  in  exposing 
his  liml^  or  life  to  a  very  high  degree  of  dan- 
ger in  attempting  to  rescue  another  who  is  in 
great  and  imminent  danger,  and  should  not  be 
charged  in  such  cases  with  the  consequences 
of  mere  errors  of  judgment  resulting  from  the 
excitement  and  confusion  of  the  moment.    Id, 

8.  Injury  to  one  who  does  not  rashly  and 
unnecessarily  expose  himself  to  danger  in 
rescuing  another  should  be  attributed  to  the 
party  that  negligently  or  wrongfully  exposed 
to  danger  the  person  who  required  assistance. 

Id. 

4.  A  railroad  company  is  not  liable  for  in- 
juries to  a  child  trespassing  upon  its  property 
and  injured  while  playing  upon  an  unfastened 
and  unguarded  turntable  at  a  distance  of  500 
feet  from  a  highwav,  but  having  upright 
standards  which  could  be  seen  at  a  distance. 
Daniel*  v.  New  York  iSk  N.  E.  E,  Co,  (Mass.) 

248 
NoTBB  AND  Briefs. 

See  also  Trial. 

Negligence;  in  risking  danger  to  save  life. 

190 
Limit  of  liability  for,  to  direct  consequences* 

198 
Relation  to  trespass  and  unwarrantable  in- 
terference; imminently  dangerous  acts.       765 

NEGOTIABLE  PAPERS.  See  Chbckb, 
Notes  and  Briefs. 

NOTARY.    See  Attorneys,  6;  Oath. 

NUISANCES.  See  also  Electrical  Uses 
AND  Appliances,  2;  Injunction.  9;  Mu- 
nicipal Corporations,  7. 

1.  The  business  of  slaughtering  animals  for 
food  is  not  a  nuisance,  as  a  matter  of  law,  in- 
18  L.  R  A. 


dependently  of  the  manner  in  which  it  is  con- 
ducted, if  the  slaughter-house  is  situated  in  a 
new  and  sparsely  settled  portion  of  a  city,  in 
the  neighborhood  of  stocltyards  and  otiber 
slaughter-houses.    Ballentine  v.  Webb  (Mich.) 

821 

2.  The  noise  made  by  hogs  kept  in  confine- 
ment for  the  purpose  of  slaughter  is  not  such 
a  nuisance  as  to  justify  the  destruction  of  a 
slaughter-house  business  for  the  sole  purpose 
of  ridding  a  neighborhood  of  such  noise.    Id, 

8.  That  the  existence  of  a  slaughter-house 
depreciates  the  value  of  neighboring  property 
is  not  sufficient  ground  to  justify  a  decree 
interferins:  with  the  business  carried  on  there- 
in. Id, 

4.  A  slaughter-house  business  will  be  de- 
stroyed by  a  court  of  chancery  at  the  instance 
of  persons  who  move  into  its  neighborhood 
after  it  is  established,  only  when  it  is  injuri- 
ous to  health,  where  it  is  located  at  the  out- 
skirts of  a  city,  in  a  locality  where  similar 
kinds  of  basiness  are  already  established.     Id, 

Notes  and  Briefs. 

Nuisances;  slaughter-house  as.  821 

Liability  of  municipal  corporation  for.    841 

OATH. 

The  omission  of|venue  from  a  notary  pub- 
lic's jurat  does  not  render  it  invalid,  where  he 
is  a  state  officer  the  record  of  whose  appointment 
is  required  to  be  kept  in  the  office  of  the  secre- 
tary of  state.    SuUimn  v.  Hall  (Mich.)        556 

Notes  and  Briefs. 

Oaths;  necessity  of  venue  and  jurat  in  affi- 
davit. 556 

OFFICERS.      See   also   Conbtituttonal 
Law,  2;  Courts,  2. 

1.  The  power  of  the  Legislature  to  abolish 
an  office  and  create  another  with  similar  duties, 
in  order  to  provide  a  place  for  a  certain  person, 
is  not  limited  by  a  constitutional  provision  that 
officers  may  be  impeached  or  removed  in  such 
manner  as  may  be  prescribed  by  law.  State, 
Yancey,  v.  Hyde  (Ind.)  79 

2.  A  tax  collector  is  such  while  he  retains 
his  warrants  and  lists  upon  which  are  uncol- 
lected taxes,  even  after  the  expiration  of  his 
term,  within  the  meaning  of  a  statute  prohibit- 
ing collectors  of  taxes  from  being  members  of 
the  board  of  selectmen.  Attorney  QeriercU  v. 
Marston  (N.  H.)  670 

8.  One  acquires  no  title  to  an  office  by  being 
elected  to  it  when  he  was  disqualified  by  stat- 
ute to  hold  it  by  reason  of  his  holding  an  in- 
compatible office.  Id, 

4.  One  cannot  devest  himself  of  the  office  of 
tax  collector  bv  resignation,  unless  his  resigna- 
tion is  accepted  by  competent  authority.      Id. 

5.  The  acceptance  of  an  office  by  one  dis- 
qualified to  hold  it  by  reason  of  holding  an  in- 
compatible office  is  not  necessarily  a  resigna- 
tion of  the  prior  office,  in  the  absence  of  a 
special  statuton^  or  constitutional  provision 
giving  it  that  effect.  Id. 
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6.  The  commiflsioDers  and  registrars  of  elec- 
tion which  Tenn.  Act  March  11,  1890,  pro- 
vides shall  be  appointed  by  the  governor  and 
the  commissioners  respectively,  are  not  county 
officers  within  Tenn.  Const,  art.  11,  §  17.  pro- 
viding that  no  county  office  shall  be  filled  oth- 
erwise than  by  the  people  of  the  county  couit. 
Cook  V.  Slate  (Tenn. )  183 

7.  A  judge  of  probate  cannot  relieve  himself 
from  th^  duty  imposed  upon  him  by  law  of 
turning  over  to  the  Stat«  all  money  received 
by  him  as  license  fees,  by  showio^  that  it  had 
been  lost  by  the  failure  of  a  bank  m  which  he 
had  deposited  it  in  good  faith  at  a  time  when 
it  enjoyed  the  confidence  of  the  busioess  world, 
where  the  deposits  made  were  general  ones, 
since  he  had  no  right  to  make  such  deposit,  un- 
der the  Code  provision  that  he  could  not  use 
the  money  himself  or  permit  anyone  else  to  use 
it.     AUion  V.  State  (x\la.)  659 

8.  Payment  of  salary  to  one  who  had  previ- 
ously been  acting  as  a  de  facto  officer  is  no  de- 
fense to  a  claim  for  the  salary  by  the  officer  de 
jure, — especially  where  he  is  also  the  officer  de 
facto.    State,  Worrell,  v.  Carr  (Ind.)  177 

Notes  ai9d  Bbibps. 

Officers;  nature  of  office:  de  facto  wad  de  jure 
distinguished;  right  to  salary.  177 

Liability  for  loss  of  public  funds  by  failure 
of  bank.  659 

Incompatability  of  office.  670 

OILS.    See  Municipal  Corporatiokb,  8. 
ORDINANCE  OF  1787.  See  Indians,  1. 

PARENT  AND  CHILD. 

A  minor  child  who,  though  married,  has 
separated  from  her  husband  and  resumed  her 
relations  with  her  mother,  cannot  maintain  an 
action  against  the  latter  for  personal  injuries 
suffered  by  the  latter's  tort.  Hewlett  v.  George 
(Miss.)  682 

Notes  and  Bribfs. 

Parent  and  child;  legitimation  by  marriage. 

PARKS.    See  Cobporationb,  4;  Dedica- 
tion, Notes  and  Bbibfb. 

PARTNERSHIP.    See  Evidence,  6. 

Notes  and  6ribf& 

Partnership:  for  what  business;  how  proved. 

370 

Effect  of  chattel  mortgage  given  by  one 

partner.  685 

PARTT-WALL. 

The  sale  of  a  lot  on  which  half  of  a  party- 
wall  is  standing  is  a  use  of  the  wall  by  the 
owner,  within  the  meaning  of  his  contract  to 
pay  half  its  value  when  he  used  the  wall. 
^aUe  v.  Pagffi  (Tex.)  50 

PAYMENT.    See  also  Check,  2,  8;  Insub- 
ANCB,  17. 

A  check  taken  for  an  antecedent  debt  is  con- 
ditional payment  only,  in  the  absence  of  an 
18  L.  R.  A. 


agreement  to  the  contrary. 
(N.  Y.) 


Carroll  v.  SiceeC 
43 


PLEADING.    See  also  Action  or  Suit, 
10. 

1.  Inconsistency  or  repugnancy  of  allega- 
tions is  waived  by  failure  to  demur.  Ameri- 
can Freehold  Land  Mortg,  Co.  v.  Sevoell  (Ala.) 

2.  A  general  denial  which  puts  in  issue  the 
execution  of  an  insurance  policy  should  be 
verified  under  the  Alalnma  Code.  EquitaUe 
Acci.  Ins.  Co,  v.  Oi^rn  (Ala.)  267 

8.  To  plead  a  private  statute,  under  Ky. 
Civ.  Code,  g  119,  subs.  2,  a  party  must  at  least 
stale  its  title  and  the  dajr  on  which  it  became 
a  law.  ZaJbel  v.  IjouimUe  Bapt.  Orphans 
Home  (Ky,)  6fi8 

4.  A  general  averment  that  decedent  was 
without  fault,  in  an  action  brought  to  recover 
damages  for  the  death  of  one  kilted  by  the  fall 
of  a  highway  bridge,  is  not  overcome  by  spe- 
cific averments  that  he  was  attempting  to  cross 
the  bridge  with  a  traction  steam-engine,  water- 
tank,  and  threshing-machine,  so  as  to  render 
the  complaint  bad.       Wabash  v.  Carver  {Ind,) 

851 

5.  The  complaint  in  an  action  to  recover 
damages  for  slander  of  title  by  charging  that 
plaintiff  had  broken  the  covenants  of  certain 
leases  and  forfeited  all  rights  thereunder  must 
aver  facts  sufficient  to  show  that  plaintiff  had 
rights  under  the  leases  and  that  there  were 
covenants  to  be  broken;  and  the  want  of  such 
averments  is  not  cured  by  the  fact  that  the 
leases  themselves,  from  an  inspection  of  which 
all  such  facts  would  appear,  were  attached  as 
exhibits  to  the  complamt, — at  least  where  they 
were  attached  merely  to  identify  the  leas^ 
land.    Burhett  v.  Griffith  (Cal.)  707 

6.  A  petition  by  a  taxpayer  to  restrain  the 
collection  of  taxes  made  excessive  by  an  ille^ 
exemption  must  show  the  amount  in  which 
such  taxes  have  so  been  made  excessive,  or 
allege  other  facts  or  amounts  from  which  such 
excess  may  be  arrived  at  by  mathematical  com- 
putation.   AltgeltY,  San  Antonio  {Tex.)      38B 

7.  The  defense  of  incorporation  need  not  be 
pleaded  in  an  action  against  defendants  as  in- 
dividuals.   DemareH  v.  Grant  (N.  Y.)        854 

8.  Failure  of  a  complaint  to  state  a  cause  of 
action  is  cured  by  the  filing  of  a  cross-com- 
plaint in  which  the  omitted  facts  are  stated, 
even  though  a  demurrer  was  interposed. 
Cohen  v.  iSiot  (Cal.)  711 

9.  A  crossbill  for  concellation  of  a  contract 
sued  upon,  on  the  ground  of  usury,  must  be 
dismissed  if  it  fails  to  offer  to  do  equity  by 
paying  principal  and  legal  interest.  Amertcan 
Freehold  Land  Mortg.  Co.  v.  SeweU  (Ala.)    299 

10.  A  plea  which  states  only  legal  conclu- 
sions, instead  of  facts,  is  demurrable.  Bqui- 
table  Acci.  Ins.  Co.  v.  Otborn  (Ala.)  267 

Notes  and  Bribfs. 

Pleading:  scope,  nature,  and  effect  of  verifi- 
cation. 967 


Pledob  and  Collateral  Bbcubitt— Railroads. 
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PLEDGE  AND    COLLATERAL   SE- 
CURITY. 

1.  A  pledge  of  stock  as  security  for  a  note 
of  tbe  pledgor,  any  surplus  or  excess  of  collat- 
erals to  be  applicable  to  any  other  note  or 
claim  against  him  by  the  bank  with  which  it  is 
pledged,  becomes  collateral  to  notes  or  accept- 
ances of  a  firm  of  which  the  pledgor  is  a  mem- 
ber.    HalloweU  y.  mackstone  Nat.  Bank  (Mass.) 

315 

2.  An  agreement  by  a  pledgee  to  give  notice 
before  resorting  to  the  security  does  not  waive 
a  preyious  default  in  payment.  Id, 

Notes  and  Brief& 

Pledge;  of  securities;  extent  of  right  of 
pledgee.  816 

POLICE  POWER.    See  TsLseRAFHS,  1. 

PONDS.    See  Waterb,  11-15. 

POOR.    See  Commerce,  2. 

POSSESSION.    See  Action  or  Suit,  1,  2. 

POWERS. 

A  power  of  attorney  to  enable  an  adminis- 
trator to  collect  the  amount  due  on  life  insur- 
ance certificates  which  have  been  equitably  as- 
signed to  him  is  coupled  with  an  interest,  so  as 
to  be  irrevocable.  Royal  Society  of  Good  Fel- 
lows y.  Campbell  (R.  I.)  601 

PRICE.    See  Contracts,  5. 
PRINCIPAL  AND  AGENT. 

Notes  and  Briefs. 
General  rules  as  to  ratification.  219 

PRINCIPAL  AND  SURETY.  See  also 
Fraud  and  Fraudulent  CoNysTANCES, 
6. 

The  surety  upon  a  bond  given  by  a 
contractor  to  secure  the  owner  of  a  building 
against  liens  which  might  be  filed  against  it 
for  materials  or  labor  used  by  the  principal  is 
discharged  by  the.  payment  to  the  latter  by  the 
owner  of  a  portion  of  the  contract  price,  which 
under  the  contract  he  was  entitled  to  retain  as 
an  additional  security  ai^ainst  liens.  Kieuig  v. 
Alkpavgh  (Cal.)  418 

Notes  and  Briefs. 

Principal  and  surety;  indemnity  of  surely. 

840 

Strict  rule  as  to  construction  of  liability  of 

surety.  418 

PRIVITY.  See  Action  or  Suit,  4;  Cus- 
tom; Vendor  and  Purchaser,  2. 

PROCEDURE. 

Notes  and  Briefs. 
As  ground  for  new  trial.  SS6 

13  L.  R.  A. 


PROPERTY   IN   SECRETS.    See  Se- 
crets, Notes  and  Briefs 

PROXIMATE  CAUSE.    See  Carriers, 
8;  Definitions,  3. 

Notes  and  Briefs. 
Proximate  cause  of  damage.  788 

PUBLIC  IMPROVEMENTS.    See  also 
Municipal  Corporations,  9. 

1.  An  exemption  of  a  charitable  institution 
from  "all  taxation  by  State  or  local  laws,  for 
any  purpose  whatever,"  does  not  extend  to  as- 
sessments for  street  improvements.  Zabel  v. 
LouiniUe  Bapt,  OrpJiam  Borne  (Ky.)  668 

2.  A  petition  to  enforce  a  lien  for  a  street 
assessment  is  fatally  defective  if  it  fails  to  show 
that  the  city  council,  and  not  the  contractor, 
fixed  the  grade  of  the  street.  Id. 

QUARANTINE. 

Under  the  Florida  Act  of  1886  (chap.  8608) 
and  the  Acts  in  pari  materia  prior  thereto, 
county  boards  of  health  have  no  authority, 
without  an  examination  or  inspection,  to  re- 
quire vessels,  upon  entering  ports  within  tbe 
jurisdiction  of  said  boards,  to  deviate  from 
their  course  6  miles  and  go  to  a  quarantine  sta- 
tion for  inspection  and  examination.  Forbes 
V.  Escambia  County  Bd.  of  Health  (Fla.)      549 

RACE. 


Notes  and  Briefs. 
Implied  reservation  of  use  of. 
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RAILROADS.  See  also  Dummy  Kail 
roads;  Hiqhwats,  8;  Municipal  Cor 
FORATiONS,  12;  Negligence,  4. 

1.  A  railroad  company  is  liable  for  dam- 

r  caused  by  an  embankment  for  its  track 
g  the  mar^n  of  a  river  tbe  accumulated 
waters  of  which,  in  times  of  flood,  had  pre- 
viously escaped*  on  that  side,  but  which  because 
of  the  embankment  overflowed  the  opposite 
side  more  than  it  had  done  before,  and  injured 
land  there  situated.  CConnell  v.  East  Tennes- 
see, V.  db  O.  R.  Co,  (Qa.)  894 

2.  A  railroad  company  is  liable  for  injury 
to  property  by  fire  set  by  its  engines  through  its 
negligent  act,  although  not  done  on  the  same 
day  or  at  the  same  place  .as  the  setting  of  the 
fire.     Missouri  P.  R.  Co.  v.  Cuaers{Tex.)b^ 

8.  A  railroad  company  is  not  liable  for 
damages  from  fire  set  by  its  engines,  wben  it 
has  used  due  care  and  has  provided  its  engines 
with  the  best  improved  spark-arresters.        Id. 

4.  Mere  knowledge  by  a  railroad  company 
that  many  persons,  including  children,  fre- 
quentlv  pass  through  its  yard  in  a  populous 
part  of  a  city  and  crawl  under  its  cars  stored 
upon  its  tracks,  does  not  render  it  liable  for 
injuries  to  a  child  under  such  cars  by  a  sudden 
movement  thereof  by  the  negligence  of  its 
servants  in  running  other  cars  against  the  end 
of  the  line  hundreds  of  yards  away.  Central 
R.  d  Bkg.  Co.  v.  RyUe  (Ga.)  634 

5.  A   common    hand-car  standing  on   the 
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ground  beside  a  railroad  track  is  not  a  tbing 
dangerous  in  and  of  itself,  which  a  railroad 
company  is  required  to  guard  or  lock.  JRobin- 
9on  V.  Oregon  Short  Line  cfc  U.  N,  R.  Co. 
(Utah)  765 

6.  It  is  not  negligence  to  leave  a  common 
hand-car  weighing  from  600  to  700  pounds,  6 
feet  from  a  railroad  track  and  4  or  5  feet  be- 
low it,  a  mile  from  the  thickly  settled  part  of  a 
city  and  a  quarter  of  a  mile  from  the  nearest 
house,  and  let  it  remain  there  over  Sunday 
unlocked  and  unguarded,  so  as  to  render  its 
owners  liable  in  damages  for  the  death  of  a 
boy  eleven  years  old,  who,  while  riding  on  it 
with  other  boys  who  had  replaced  it  on  the 
track,  fell  off  and  was  run  over  and  killed.  Id, 

7.  The  duty  to  keep  a  * 'person  upon  the  lo- 
comotive always  upon  a  lookout  ahead,"  im 
posed  upon  every  railroad  company  by  Tenn. 
(Mill.  &  V.)  Code,  §  1298,  in  default  of  which 
it  is,  by  §  1299,  made  responsible  for  all  dam- 
ages from  accident  or  collision,  is  not  per- 
formed by  keeping  a  lookout  at  the  head  of  the 
train  if  the  engine  is  at  the  rear.  Both  must 
be  in  front  in  order  to  comply  with  the  statute. 
Little  Rock  &  M.  R.  Co.  v.  Wilson  (Tenn.)  864 

Notes  and  Briefs. 

See  also  Cabriehs. 
Railroads;   statutory  provisions  to  prevent 

accidents.  185 

Duty  to  avoid  injury  to  trespassers.         248 
Negligence  in  passing  between  or  under  cars; 

implied  license  to  go  upon  railroad  track.    684 

RATIFICATION.  See  Corforatioks,  8; 
Husband  and  Wife,  4;  Master  and 
Servant,  10;  Principal  and  Agent, 
Notes  and  Briefs. 

REAL  PROPERTY.  See  also  Deed,  5, 
10. 

A  conveyance  to  the  "heirs"  of  the  grantor's 
son,  who  has  children  then  living,  reserving  to 
him  a  life  estate  after  life  estates  in  the  giantor 
and  another,  is  a  present  grant  of  the  fee  to  the 
children.     Eeath  v.  Heteiti  (N.  Y.)  46 

Notes  and  Briefs. 

Real  property:  legislative  control  over;  Re- 
cording Acts;  object  of  such  Acts;  registry  of 
mortgage  as  notice;  statutory  forms  of  regis- 
tration; effect  of  failure  to  record.  235 

RECEIVERS. 

The  amount  to  be  paid  for  the  joint  use  of  a 
street-railway  track  in  the  hands  of  a  receiver 
may  be  determined  by  the  court  on  a  petition, 
where  the  statutes  give  the  right  to  such  use 
on  pavment  of  half  the  cost  of  construction; 
and  tnere  is  no  right  to  a  jury  on  the  ground 
that  it  involves  the  exerciae  of  the  right  of  em- 
inent domain.     Pacific  R.  Co.  v.  Wade  (Cal.) 

754 

RECORDING  ACT.  See  Real  Proper- 
ty, Notes  and  Briefs. 

RELATIONS.    See   Definitions,  Notes 

and  Briefs. 
13  L.  R.  a. 


RELIGIOUS  SOCIETIES. 

1.  The  majority  of  the  members  of  a  Baptist 
church,  although  it  is  independent  in  govern- 
ment, have  no  power  to  divert  the  church  prop 
erty  to  the  propagation  of  doctrinf^  contraiy 
to  Baptist  articles  of  faith  and  church  cove- 
nants, and, on  attempt  to  do  so,  may  be  enjoined 
from  interfering  with  the  proper  use  and  ooo- 
trol  of  the  property  by  the  minority.  Mi.  Zum 
Baptist  Church  v.  Whitmore  (Iowa)  198 

2.  The  decision  of  a  Baptist  counci]  oo  the 
joint  call  of  both  factions  of  a  Baptist  church, 
which  agree  to  accept  it  as  final,  thai  the  doc- 
trines taught  by  the  majority  faction  are  not 
in  harmony  with  the  teachings  of  the  denom- 
ination, is  conclusive  and  may  be  adopted  by  a 
court  as  the  basis  of  its  action  in  giving  the 
control  of  the  church  property  to  the  other 
faction.  '  Id. 

Notes  and  Briefs. 

Religious  societies;  by  what  law  governed; 
title  of  church  property;  distinction  between 
church  and  corporation ;  jurisdiction  of  courts. 

198 
REPLEVIN. 

1.  Replevin  will  not  lie  for  goods  in  the 
hands  of  a  sheriff  by  virtue  of  a  search  war- 
rant in  proceeiiings  to  declare  a  forfeiture,  even 
if  they  are  in  the  original  packages  in  which 
they  were  brought  into  the  State  and  the  plain- 
tiff is  therefore  entitled  to  have  them  restored 
to  his  possession.      Ijemp  v.  FulUrUm  (Iowa) 

m 

2.  Jurisdiction  to  grant  a  continuance  in 
proceedings  for  the  forfeiture  of  goods  camot 
be  inquired  into  in  replevin  for  the  goods 
against  the  sheriff.  Id. 

Notes  and  Briefs. 

Replevin;  for  property  in  legal  custody.  4(B 

RESERVATION.    See  Deed,  Ease- 

mbnts.  Notes  and  Briefs. 

RESUME. 

Subjects  discussed  and  points  decided.    86S 

RIGHT    OF    WAT.      Sec    Easeitekts, 
Notes  and  Briefs. 

RIPARIAN  RIGHTS. 

Notes  and  Briefs. 
As  to  alluvion,  reliction,  erosion,  etc,      411 

SALE. 

1.  A  contract  to  deliver  ice  of  a  certain  de- 
scribed quality  and  thickness  is  an  expres 
warranty  that  the  ice  when  delivered  shall  be 
of  such  quatilv  and  thickness.  Morse  v.  Moore 
(Me.)  "  284 

2.  Acceptance  of  merchandise  under  an  ex- 
ecutory contract  of  sale  warranting  it  to  be  of 
a  certain  quality  does  not  necessarily  terminate 
the  obligation  of  the  vendor;  liut  it  is  evidence 
of  complete  performance  or  of  waiver,  the  con- 
clusiveness of  which  is  to  be  determined  from 
all  the  circumstances  of  the  case.  Id. 

8.  The  vendee  in  a  contract  to  sell  and  de- 
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liver  at  a  certain  place  for  shipment  ice  of  a 
specified  quality  and  thickness,  who  does  not 
see  the  ice  until  it  reaches  its  destination,  and 
who  then  immediately  notifies  the  vendor  that 
it  is  not  according  to  contract,  may  set  up  its 
inferiority  in  defense  of  an  action  for  its  price, 
although  he  receives,  stores,  and  attempts  to 
dispose  of  it.  Id. 

4.  Representations  privately  made  in  regard 
to  property  which  has  been  advertised  for  sale 
at  public  auction  may  become  the  foundation 
of  an  action  for  breach  of  warranter  in  favor  of 
one  who,  in  reliance  on  them,  bids  in  the  prop- 
erty.    Orossman  v.  Johnson  (Vt.)  678 

Notes  a»d  Briefs. 
See  also  Loss. 

Sale;  warranty  before  or  after.  678 

When  purchaser  acquires  no  title.  717 

SCHOOLS.    See  also  Highways,  1. 

1.  The  teaching  of  the  German  language  in 
"any  school  of  a  township,  town,  or  city," 
which  is  required  by  Ind.  Rev.  Stat.  1881, 
§  4497,  on  demand  of  the  parents  or  guardians 
of  twenty-five  or  more  children,  cannot  be 
restricted  by  the  board  of  school  commission- 
ers of  a  city  to  schools  of  certain  grades, 
but  may  be  compelled  in  any  place  in 
the  city  where  a  public  school  is  taught,  with 
its  complement  of  teachers  and  scholars.  Fndi' 
anapolis  School  Gcnnrs.  v.  State,  Sander  (Ind.) 

147 

2.  A  child  living  with  a  domiciled  resident 
and  taxpayer  of  a  school  district  as  a  member 
of  his  family,  with  the  expectation,  on  the  part 
of  all  parties  interested,  that  this  relation  will 
continue  permanently,  although  she  has  never 
been  formally  adopted  and  may  not  have  a 
domicil,  in  the  technical  sense  of  that  term,  in 
the  district,  has  a  "residence"  in  that  district 
for  school  purposes,  and  cannot  be  compelled 
to  pay  tuition  as  a  nonresident.  Tale  v.  West 
MiddU  School  Diet.  (Conn.)  161 

Notes  Ain>  Briefs. 

Schools;  regulation  of  privileges  by  statute. 

161 

SEARCH.    See  Arbbst,  2. 

SECRETS.    See    Contracts,    12;    Cove- 
nant, 2. 

Notes  and  Briefs. 


SHERIFFS.    See   also  Deputies,   Notes 
AND  Briefs. 

An  infant  may  be  appointed  a  deputy  sher- 
iff unless  otherwise  provided  hj  statute,  al- 
though under  the  State  Constitution  he  cannot 
be  an  "oflicer."  Jamesville  cfc  W,  R  Co.  v. 
Fisher  (N.  C.)  721 

SHIPPING.    See  Carriers,  1;  Health,  1. 

SLANDER  OF  TITLE. 

Notes  and  Briefs. 

Action  for,  to  personal  property;  slander  of 
quality  of  goods  or  property;  charging  infringe- 
ment; denying  right  to  sing  copyrighted  song; 
malice;  good  faith;  special  damages;  proou; 
joinder  of  parties.  707 

SLAUGHTER-HOUSE.    See  Nuibancbs.. 


Secrets;  property  in. 
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SET.OFF  AND  COUNTERCLAIM. 

A  surety  jointly  bound  with  his  principal 
may,  independently  of  statute,  offset  against 
such  joint  indebtedness  his  individual  claim 
against  the  creditor  in  such  joint  indebtedness, 
where  both  the  creditor  and  the  principal  are 
insolvent.     Clark  v.  Sullivan  (Minn.)  238 

Notes  and  Briefs. 

Set-off;  by  surety  of  joint  indebtedness.    283 

SETTLEMENT.    See  Executors  and  Ad- 
ministrators, 5. 
18L.R.A. 


Sleeping-car 

Carriers,  15. 


COMPANT.      See^ 


stairway. 

Notes  and  Briefs. 
Implied  reservation  of  use  of. 
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STATUTE   OF   FRAUDS.      See   Con- 
tracts, 6-9. 

STATUTES.    See  also  Appropriations,  1. 

1.  The  title  of  an  Act  which  states  that  it  is 
to  abolish  one  office  and  create  another  is  not 
defective  on  the  ground  that  the  new  office  is 
the  same  as  the  old  one.  State,  Yancey,  v. 
Hyde  (Ind.)  79" 

2.  That  portion  of  Kan.  Laws  1879,  chap. 
80.  §  15,  relating  to  the  registration  of  voters, 
which  prescribes  a  criminal  punishment  for 
improperly  registering  the  names  of  voters,  ia 
not  unconstitutional  or  void  on  the  ground  tl^at 
the  title  to  the  Act  is  not  broad  enough  to  au- 
thorize that  provision.    State  v.  Bush  ^Ean.) 

607 
8.  Tenn.  Act  March  11,  1890.  to  provide  for 
purity  of  elections,  is  not  in  conflict  with  Tenn. 
Const,  art.  11,  §  8,  as  class  legislation,  because 
it  applies  only  to  counties  of  70,000  and  cities 
of  9,000  population.     Cook  v.  State  (Tenn.)  188 

STOCK  CERTIFICATES.    See  Stolen 
Property.  Notes  and  Briefs. 

STOLEN  PROPERTY.    See  Trover. 
Notes  and  Briefs. 

Bights  of  owner  of  stolen  stock  certificates. 

605 

STREET  RAILWAYS.  See  also  Munici- 
pal Corporations,  11;  RBCEiyERs. 

Failure  to  observe  the  degree  of  care  in  run- 
ning a  street  car  which  is  required  by  a  valid 
ordinance  imposing  a  penalty  therefor  renders 
the  street-car  company  liable  to  a  person  who  is 
injured  in  consequence,  although  such  degree 
of  care  may  be  higher  than  that  which  would 
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Otherwise  be  required  by  law.     Faih  v.  Tatoer 
Grow  <fe  L.  B.  Co.  (Mo.)  74 

NOTB8  AND  BbIEFS. 

Street  railways;  effect  of  municipal  ordi- 
nance concerning;  liability  for  injury  to  pedes- 
trians. 74 

SUBROGATION.    See  also   Inburancb, 
16. 

1.  Attorneys  wbo  have  been  induced,  to  act 
for  and  have  taken  a  mort/arage  from  an  incom- 
petent prson,  because  of  the  latter's  false  and 
fraudulent  representation  that  he  had  been  ad- 
judged competent,  and  in  order  to  protect  their 
mortgage  have  in  good  faith  paid  a  judgment 
which  was  about  to  be  enforced  against  the 
land,  are  entitled  to  be  subrogated  to  the  lien 
of  the  judgment,  whether  or  not  the  debtor 
was  insolvent.    Spanlding  v.  Harwy  (Ind.)  619 

2.  The  doctrine  of  subrogation  cannot  be 
invoked  for  the  enforcement  of  a  judgment 
against  the  estate  of  one  who  agreed  to  pa^  it 
as  part  of  the  consideration  for  property  which 
he  bought  subject  to  its  lien,  in  favor  of  one  who 
afterwards  bought  the  property  from  him  with 
notice  of  the  judgment,  and  who  was  compelled 
to  pay  it  for  his  own  protection,  where  there 
was  no  privity  between  him  and  the  one  with 
whom  the  agreement  was  made,  and  the  judg- 
ment was  against  the  latter  and  primarily  pay- 
able out  of  the  property  purchased.  McClvre 
V.  Melton  (S.  C.)  728 

Notes  ksj>  Bbibfs. 

Subrogation;  defined;  doctrine  of;  nature 
and  scope.  619 

SUBSCRIPTION. 

Subscribers  of  money  and  land  to  induce  a 
third  person  to  establish  a  manufactory  in  a 
certain  community,  the  entire  cost  of  which  is 
nearly  four  times  the  value  of  the  subscriptions, 
cannot,  in  the  absence  of  a  stipulation  as  to  the 
time  the  business  shall  be  continued,  maintain 
an  action  to  recover  back  their  subscriptions  or 
to  enjoin  a  removal  of  the  machinery,  if,  after  an 
honest  and  faithful  attempt  for  two  and  a  half 
years  to  render  the  business  a  success,  it  proves 
a  losing  venture.    AyresY.  Button  (Mich.)  698 

SUNDAY.    See  Imbubance,  6. 

SUPPORT.    See  Mobtgage,  1. 

TAXES.    See  also  Doweb;  Ihdiaitb,  2;  Of- 
FICEBS,  2. 

1.  A  city  cannot  exempt  a  waterworks 
company  from  taxation,  or  relinquish  its  taxes 
in  consideration  of  its  furnishing  water  to  the 
city  at  a  reduced  rate.  Altgdt  v.  San  Antonio 
(Tex.)  388 

2.  The  constitutional  requirement  that  taxa- 
tion must  be  equal  and  uniform  is  not  infringed 
by  erecting  the  land  bordering  on  the  principal 
harbor  of  a  State  into  a  special  taxing  district 
and  levying  taxes  on  the  inhabitants  thereof, 
for  the  purpose  of  maintaining  the  harbor,  al- 
though the  remainder  of  the  State  is  benefited 
by  such  taxation  in  some  degree,  if  the  exist- 
la  L.  R.  A. 


ence  of  the  cities  and  towns  upon  the  harbor 
depends  upon  its  maintenance.  Cook  v.  /M 
of  Portland  (Or.)  OT 

3.  A  Baptist  orphans'  home  is  a  charity, 
and  as  such  renders  a  public  service  forwbidi 
it  may  be  lawfully  exempted  from  taxation  by 
the  Legislature.  Zahel  v.  LouUciUe  Baft. 
Orphans  Home  (Ky.)  668 

4.  The  owner  of  national  bank  stock  is  oot 
entitled,  for  the  purposes  of  taxation,  to  de- 
duct his  bona  fide  indebtedness  from  the  value 
of  his  shares,  under  U.  S.  Rev.  Stat  §  5219. 
providing  that  taxation  thereon  shall  not  he  at 
a  greater  rate  than  is  assessed  upon  other  moo- 
eyed  capital  in  the  State,  when  the  owners  of 
shares  in  state  banks  are  not  entitled  to  sodi 
deduction,  although  such  indebtedness  is  al- 
lowed to  be  deducted  from  a  small  propartioQ 
of  the  moneyed  capital  in  the  State  which  does 
not  come  into  competition  with  the  national 
banks.    Bressler  v.  Wayne  County  (Neb.)   614 

5.  Taxation  of  the  excess  in  value  of  the 
capital  stock  of  a  corporation  over  that  of  iti 
tangible  property  subject  to  taxation  is  not 
prohibited  by  a  statutory  provision  that  when 
the  tangible  property  of  a  corporation  is,  its 
shares  of  capita)  stock  shall  not  be,  listed  and 
assessed  for  taxation.  Byland  v.  GenhrU  Iron 
dt  8.  Co,  (Ind.)  515 

6.  A  foreign  country  is  '^another  State," 
within  the  meaning  of  v  t.  Rev.  Laws,  §  270, 
exempting  stockholders  in  Vermont  from  atai 
on  their  shares  in  a  foreign  corporation  if  the 
stock  is  taxed  where  the  corporation  Is  situated. 
Foster  v.  StewM  (Yt.)  IM 

7.  A  corporation  of  another  State  'is  taxed 
by  such  State  for  all  its  slock,"  within  the 
meaning  of  Vt.  Rev.  Laws,  §  270,  so  as  to  le- 
lieve  stockholders  in  Vermont  from  a  tax  00 
their  shares,  when  it  is  subject  to  an  annul 
tax  assessed  according  to  the  amomat  of  its 
paid-up  capital  M. 

Notes  akd  Bbiefs. 

Taxes;  for  what  purpose  allowed:  e<p]a]ity 
and  uniformity;  local  taxation:  special  district. 

5SS 

Exemption  of  Indians  from.  51S 

On  national  bank  stock;  discrimination  is 
to.  614 

On  capital  of  corporation.  M 

On  capital  stock  of  corporation.  515 

TAXPAYERS.    See  Injunction.  6;  Mu- 
NiGiFAii  Corporations,  4. 

TELEGRAPHS.    See  also  Damagbs,  1. 

1.  Legislative  authority  to  a  telempb  com- 
pany to  construct  its  lines  along  ana  upon  anj 
public  roads  and  highways  grants  to  it  no  in- 
terest in  the  streets  of  the  city,  but  mnst  be 
construed  as  conferring  a  license  whidi,  al 
though  acted  on,  may  be  revoked  by  tbeL^fi^ 
lature  whenever  the  public  interest  requires, 
or  as  an  exercise  of  the  police  power,  and  there- 
fore not  beyond  the  control  of  future  legisU* 
tion.  American  Bnpid  Teleg.  Co.  v.  Ben  iN. 
Y.)  454 

2.  Granting  a  telegraph  company  a  fnuh 
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chise  to  coDstnict  its  line  along  and  upon  city 
streets  will  not  be  constKued  as  an  abdication 
of  the  police  power  over  such  streets;  but  if 
the  poles  and  wires  become  a  serious  obstruc- 
tion or  nuisance  therein,  provisions  may  be 
made  for  their  removal;  and  for  that  purpose 
the  company  may  lawfully  be  directed  to  place 
its  wires  under  ground,  commissioners  may  be 
appointed  to  see  that  the  work  is  done,  and  a 
contract  made  for  the  construction  of  conduits 
in  which  the  wires  can  be  placed,  and.  if  after 
due  notice  they  are  not  removed,  they  may  be 
cut  down.  Id. 

3.  That  under  the  Acts  of  Congress  tele- 
graph companies  have  the  right  to  erect  and 
maintain  their  lines  along  and  upon  the  pub- 
lic streets  of  a  city  will  not  prevent  the  State 
in  which  such  city  is  located  from  requiring 
the  wires  to  be  placed  under  ground.  Id. 

4.  A  stipulation  in  a  telegraph  blank  ex 
empting  the  company  from  liability  for  mis 
takes  and  delays  in  the  transmission  of  unre 
peated  messages  will  not  prevent  recovery  of 
the  full  damages  occasioned  by  a  mistake 
resulting  from  the  negligence  of  the  company's 
servants.    WertzY,  Western  U.  Teleg,  Co.  (Utah) 

510 
NoTsa  AND  Bribfb. 
Telegraphs;  subject  to  police  power.        454 
Stipulations  against  liability  in  respect  to. 

510 

TIME.    See  also  Yoteks  and  Electionb, 

14. 

Intervening  Sundays  cannot  be  excluded 
from  the  twenty  days  limited  for  an  election 
contest,  where  the  rule  for  computation  of 
time  is  fixed  by  a  statute  requiring  the  first 
day  to  be  excluded  and  the  last  included,  un- 
less it  is  Sunday.    English  v.  Dickey  (Ind.)  40 

TOLLS.    See  Navigation,  2. 
TOWN.    See  Waters,  12. 

TRADE-MARK. 

1.  No  trade-mark  can  be  claimed  in  the 
shape  of  a  bottle  in  which  extracts  are  put  up 
for  sale.    Bayt  v.  Baj/t  (Pa.)  843 

2.  No  exclusive  right  can  be  acquired  by 
adoption  in  a  cap  label  for  a  bottle,  which  was 
originated  by  a  third  person  and  has  been  used 
by  him  for  years.  Id. 

8.  Neither  the  shape  of  a  box  in  which 
bottles  of  extracts  are  packed  for  purposes  of 
trade,  nor  the  mechanical  arrangement  of  the 
bottles  therein,  is  subject  to  appropriation  as 
a  trade-mark.  Id. 

4.  Combining  a  label  and  a  bottle  cannot  in- 
fringe a  trade-mark,  if  the  separate  use  of  each 
would  not  have  that  effect.  Id, 

6.  The  International  Cigar-Makers'  Union, 
the  object  of  which  is  "to  promote  the  mental, 
moral,  and  physical  welfare  of  its  members," 
is  neither  a  manufacturer,  dealer,  nor  trader,  so 
as  to  be  entitled  to  protection  in  the  use  of  a 
trade-mark.    MeVey  v.  Brendel  (Pa.)         877 

6.  Equity  will  not  protect  a  labor  union 
in  the  use  of  a  non-trademark  label  which  it 
13L.  R.A. 


distributes  to  all  its  members  to  be  placed  upon 
their  work,  the  object  of  which  is  to  discrim- 
inate between  union  and  non-union  labor,  and 
to  coerce  the  latter  into  joining  the  union,  by 
recommending  to  the  public  the  goods  on 
which  such  labels  appear  because  made  by 
union  labor,  and  denouncing  all  other  goods 
as  the  product  of  **  inferior,  rat-shop,  coolie, 
prison,  or  filthy  tenement-house  workman- 
ship." Id, 
7.  The  goodwill  and  all  trade-marks  not 
personal  in  their  character,  of  an  insolvent 
manufacturing  company,  will  pass  to  a  pur- 
chaser at  a  sale  of  the  plant  by  the  assignee  for 
benefit  of  creditors,  under  an  assignment  trans- 
ferring all  the  property  of  whatever  kind 
owned  by  the  insolvent,  and  an  advertisement 
of  sale  describing  the  property  as  ''old,  estab- 
lished, and  valuable  cotton-duck  mills."  Wil- 
merv.  Thomas  ilA6.)                                    380 

Notes  and  Briefs. 
Trade-mark;  rights  in  and  protection  of.  377 
Infringement  of.  343 

TRESPASS.    See  Action  ob  Suit,  8. 

TRIAL.    See  also  Receiybbb. 

1.  A  verdict  need  not  specify  whether  it  is 
for  actual  or  exemplary  damages,  where  the 
issues  of  actual  and  exemplary  damages  are 
not  separately  submitted  to  the  jury.  Heilig- 
mann  v.  Hose  (Tex.)  272 

2.  The  jury  are  final  judges  of  the  law  as 
well  as  of  the  facts  in  a  prosecution  for  crim- 
inal libel,  under  Mo.  Const,  art.  2,  §  14,  although 
the  jud^  should  assist  and  inform  them  what 
the  law  IS.     State  v.  Armstrong  (Mo.)  419 

8.  The  attention  of  the  jurors  should  not 
be  drawn  to  the  price  for  which  they  would  be 
willing  to  suffer  the  injury  for  which  they  are 
to  assess  damages,  in  laying  down  the  rules 
which  are  to  guide  them  in  making  such  assess- 
ment.   Kehler  v.  Schwenk  (Fa.)  874 

4.  A  signature  to  a  receipt  by  one  receiving 
payment  of  a  savings  bank  deposit,  which 
does  not  seem  exactly  right  to  the  bank  officials, 
is  sufficient  to  make  a  question  for  the  jury  as 
to  negligence  in  paying  over  the  money  to 
him,— especially  where  the  genuine  and  forged 
signatures  are  both  in  evioence.  Kummel  v. 
Germania  ikiv.  Bank  (N.  Y.)  786 

6.  Whether  or  not  a  policy  of  insurance 
taken  out  by  a  creditor  on  the  life  of  his  debtor, 
to  secure  his  debt,  is  so  excessive  as  to  be  a 
wager  policy,  is  a  question  for  the  court  where 
the  facts  are  not  in  dispute.  Ulrich  v.  BeinoehX 
(Pa.)  483 

6.  Evidence  tending  to  show  the  organi- 
zation of  a  bank  under  a  legal  charter,  the 
holding  of  stock  in  it,  and  the  receipt  of  divi- 
dends thereon,  is  sufficient  to  make  a  question 
for  the  jury  whether  the  bank  was  not  a  corpo- 
ration ramer  than  a  partnership  concern. 
Hallstead  v.  Curtis  (Pa.)  870 

7.  A  nonsuit  is  properly  refused  in  an  action 
to  recover  damages  for  personal  injuries,  where 
the  evidence  shows  that  plaintiff  waa  a  weaver 
having  charge  of  looms  in  defendant's  mill; 
that  a  shuttle  could  not  fly  out  of  a  loom  unless 
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the  machinery  was  defective  or  out  of  repair; 
that  plaintiff  had  no  knowledge  of  and  was 
not  permitted  to  meddle  with  the  machinery, 
but  in  case  it  appeared  out  of  repair  must 
inform  a  person  employed  for  the  purpose  of 
repairing  looms;  that  on  the  day  of  the  acci- 
dent one  of  the  looms  did  not  work  right,  the 
shuttle  flying  out  and  sticking;  that  the  loopi- 
fixer  was  cafled  three  times  to  repair  the  loom, 
and  after  making  what  repairs  he  thought 
necesskry  each  time  again  set  the  loom  run- 
ning; that  plaintiff  watched  the  loom  more 
closely  than  the  others  because  afraid  of  its 
action,  and  that  shortly  after  it  was  fixed  the 
last  time  a  shuttle  fiew  out,  inflicting  the 
injury  complained  of.  Jacques  v.  Qreat  Falls 
^g,  Co,  of,  H.)  824 

Notes  and  Briefs. 
Trial ;  question  for  jury  as  to  negligence.  728 
Nature  and  scope  of  judge's  charge;  instruc- 
tions upon  hypothetical  state  of  facts;  requests 
to  charge.  272 

TROVER. 

A  stockbroker  who  receives  stock  from  one 
who  has  stolen  it,  sells  the  same,  and  pays  over 
the  proceeds  to  his  principal,  is  liable  to  the  true 
owner  for  its  value,  although  he  has  acted  in 
good  faith,  without  notice,  and  in  reliance  on 
the  thief's  representations  of  ownership.  Sinm 
V.  Wilson  (Oal.)  605 

TRUSTS.    See  also  Contracts,  9;  Descent 
AND  Distribution,  1;  Officers,  7. 

1.  A  gift  by  a  will  of  the  use  of  the  profits 
of  a  plantation  to  a  person,  "under  his  super- 
intendence," but  not  to  be  "bound  for  his 
past  debts,  or  for  future  debts  and  liabilities 
other  than  decent  and  comfortable  support," 
does  not  give  him  any  absolute  property  in  the 
profits,  but  he  holds  them  as  trustee  for  the 
remaindermen,  except  as  to  what  he  needs  for 
"decent  and  comfortable  support."  There- 
fore such  profits  cannot  be  reached  by  his 
creditors.    Day  v.  Slaughter  (Va.)  212 

2.  A  valid  trust  for  the  support  of  a  person 
may  be  created  which  shall  be  free  from  bis 
debts  and  liabilities.  Id. 

8.  Municipal  ofiScers  to  whom,  as  such, 
money  has  been  given  in  trust  under  authority 
of  a  statute,  have  no  vested  right  therein 
which  prevents  the  Legislature  from  transfer- 
ring the  trust  to  other  officers;  and  this  rule  is 
not  changed  by  the  fact  that  the  trust  is  pri- 
vate in  its  nature,  and  not  one  recognized  as 
charitable.     Smith  v.  WescoU  (R.  I.)  217 

Notes  and  Briefs. 

Trusts;  in  case  of  confidential  relations;  pur 
chase  of  trust  property  by  trustee;  relief 
from.  490 

For  spendthrifts;  validity  of;  discretion  of 
trustee.  212 

UNION  DEPOT  COMPANY. 

1.  Railroad  companies  entering  the  city  of 
St.  Paul  since  the  organization  of  the  St.  Paul 
Union  Depot  Company  are  entitled,  for  the 
purpose  of  becoming  members  of  the  corpora- 
18L.R.  A. 


tlon  and  sharing  in  and  contributing  to  the 
benefits  of  the  organization,  to  subsCTibe  for 
and  purchase  a  proper  proportion  of  its  stock 
at  its  par  value.  8t,  Paul  Union  Depot  Co,  v. 
Minnesota  &  N.  W,  R,  Co.  (Minn.)  415 

2.  If  necessary  for  this  purpose,  and  for  a 
proper  apportionment  of  the  stock,  the  exist- 
ing members  may  be  required  to  surrender  or 
sell  a  part  of  the  stock  hdd  by  them.  Id. 

Notes  and  Bkiefs. 
Union  depots;  formation  of .  415 

UNSOUND  MIND.    See  Insane  Pebsorb, 
Notes  and  Briefs. 

USURY. 

Notes  and  BRisFa 
What  law  governs.  299 

VACCINATION.    See  Assault  and  Bat- 
tery. 

VENDOR  AND   PURCHASER.     See 

also  Attachment;  Injunction,  2. 

1.  A  purchaser  of  lots  according  to  a  plat 
showing  them  bounded  by  a  definite  line  at  a 
specified  distance  from  the  front  boundary 
acquires  no  riparian  rights  in  lands  covered  by 
tidewater,  at  the  rear  of  such  lots.  Kenyan  v. 
Knipe  (Wash.)  142 

2.  The  grantee  in  a  quitclaim  deed  without 
warranty,  who  takes  the  property  with  notice 
that  it  is  subject  to  a  judgment  lien,  cannot, 
upon  paying  the  judgment  for  his  own  protec- 
tion, maintain  an  action  against  his  grantor  to  re- 
cover the  amount  paid;  and  it  is  immaterial 
that  the  latter  may  have  assumed  payment  of 
the  lien  by  contract  with  a  third  person.  Me- 
ClureY.  Sfelton  (B.C.)  723 

3.  One  who  was  fully  put  on  inquiry  as  to 
the  facts  regarding  a  dedication  of  property  as 
a  par]]:,  and  who  has  made  a  laborious  investi- 
gation, is  not  a  bona  fide  purchaser  without 
notice  because  he  came  to  the  erroneous  con- 
clusion that  there  was  no  dedication.  Attor- 
ney-General V.  Abbott  (Mass.)  251 

4.  A  vendor  has  a  lien  on  land  sold  by  con- 
tract, as  security  for  a  purchase-money  note. 
Oessner  v.  Palmater  (Cal.)  187 

Notes  and  Briefs. 

Vendor  and  purchaser;  right  to  vendors' 
lien;  waiver  and  assignment  of.  187 

Remedies  of  purchaser  for  continuing  tres- 
passes. 401 

Right  of  vendee  to  remove  buildings  before 
conveyance.  680 


VENUE.    See  Oath. 

VOLUNTARY   CONVEYANCE. 

Deed,  Notes  and  Bbiefs. 


See 


VOTERS  AND  ELECTIONS.    See  also 
OrFicBBS,  6. 

1.  Registering  a  qualified  voter  without  his 
appearing  in  person  as  required  by  law,  when 
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'done  without  fraudulent  intent,  is  not  punish- 1 
able*  as  a   felony  under  the  Kansas  statute, 
which  declares  that  a  violation  of  the  statute 
shall  be  a  felony.    State  v.  Bush  (Kan.)      607 

2.  An  Act  requiring  a  voter  to  place  a  mark 
opposite  the  name  of  each  candidate  voted  for 
by  him  does  not  conflict  with  Tenn.  Const, 
art.  4,  ^  1,  as  imposing  the  requirement  of 
education  on  the  part  of  the  voter  in  addition 
4o  the  constitutional  requirements.  Cook  v. 
JState  {Tenn.)  188 

8.  A  ballot  having  on  its  back  an  "offset,"  or 
faint  impression  of  the  printing  on  a  similar 
ticket,  will  not  be  rejected  under  Cal.  Pol.  Code, 
§  1206.  as  bearing  any  device,  etc.,  designed 
to  distinguish  it,  without  proof  that  the  im- 
pression was  the  result  of  design.  Eutledge  v. 
Crawford  (Cal.)  761 

4.  The  presumption  is  that  an  *'  offset,"  or 
faint  impression  of  printing,  on  the  back  of  a 
iKiUot,  or  a  grease  stain  or  small  piece  of  seal- 
ing wax  thereon,  was  the  result  of  accident. 

Id. 

5.  A  small  piece  of  sealing  wax  or  a  small 
grease  stain  on  the  back  of  a  ballot  will  not 
prevent  counting  it,  unless  it  is  shown  not  to 
be  accidental.  Id. 

6.  A  ticket  having  the  names  of  two  candi- 
dates for  Judge  and  one  for  senator  arranged 
and  numbered  in  consecutive  order  cannot  be 
counted  for  another  candidate  for  fudge  whose 
name  is  written  on  the  line  for  and  in  the  place 
of  the  name  of  the  senatorial  candidate,  which 
is  erased.  Id. 

7.  The  use  of  an  indelible  pencil  in  erasing 
and  substituting  the  name  of  a  candidate  on  a 
ballot  is  within  the  spirit  of,  and  a  substantial 
compliance  with,  a  statute  which  requires  it  to 
be  done  with  "  a  lead  pencil  or  common  writ- 
ing ink  "  in  order  to  permit  the  ballot  to  be 
counted.  Id. 

8.  Red  ink  is  common  writing  ink  within 
the  meaning  of  such  a  statute.  Id. 

9.  Erasing  the  name  of  a  candidate  will  not 
prevent  counting  a  ballot  for  him,  under  the 
California  statute,  unless  another  is  substituted, 
or  the  words  "no  vote"  written  thereon  after 
his  name.  Id. 

10.  The  failure  of  a  contestant  to  file  a  state- 
ment sufficient  to  show  his  own  eligibility  to 
a  disputed  office  will  not  prevent  rehef  to  the 
extent  of  annulling  the  certificate  of  election 
of  the  opposing  candidate,  who  has  been 
illegally  declared  elected.  Id. 

11.  An  amendment  of  the  statement  of  a 
contestant  of  an  election  may  be  made  to  show 
his  eligibility,  after  the  cause  has  been  re. 
manded  from  an  appellate  court.  Id, 

12.  The  name  of  the  political  party  suffi- 
ciently appears  at  the  head  of  a  ballot,  where 
it  is  combmed  in  a  vignette,  without  repeating 
the  name  in  a  separate  heading.  Shields  v. 
Jacob  (Mich.)  760 

13.  The  regularity  of  either  of  the  tickets 
nominated  by  the  separate  divisions  of  a  split 
convention  cannot  be  determined  by  election 
commissioners  in  preparing  ballots,  but  they 
must  print  thereon  the  names  of  both  sets  of 
candidates,  and  give  for  each  set  the  party 
name  as  certified  by  the  committee  presenting 
13  L.  R.  A. 


it,  without  addition  or  distinctive  designation. 

Id. 

14.  The  twenty  days'  limitation  of  the  time 
"to  adjourn  or  continue  the  trial"  of  an  elec- 
tion contest  under  Ind.  Rev.  Stat.  1881, 
§  4761,  begins  when  the  board  hi^s  first  con- 
vened and  organized  to  enter  upon  the  inves- 
tigation, although  the  trial  does  not  begin  at 
that  lime.     English  v.  Biekey  (Ind.)  40 

15.  The  adjournment  of  an  election  contest 
at  the  request  of  the  contestor,  to  a  day  be- 
yond the  time  limited  by  statute  for  the  in- 
vestigation, absolutely  discontinues  the  pro- 
ceeding, and  even  the  consent  of  the  parties 
cannot  keep  it  alive  longer.  Id. 

Notes  and  Bbibfs. 

Voters  and  elections;  practice  on  election 

contests.  40 

Marks  or  devices  to  distinguish  ballot.     761 

WARRANTY. 

The  vendee  of  a  chattel  purchased  by  ne- 
gotiable note  which  has  been  transferred  to  a 
third  party  may  recover  on  the  vendor's  war- 
ranty, though  the  note  has  gone  to  Judgment 
at  law,  upon  which  an  execution  has  been  re- 
turned unsatisfied.     Volland  v.  Baker  (Neb.) 

140 

WATERS.    See  also  EMmsNT  Domain,  1, 

2.   6;  EqOITT;  HaBBOBS,  1;   INJUNCTION. 

8;  Railroads,  1. 

1.  Riparian  riffhts  of  the  owner  of  lands 
upon  the  shore  of  navigable  waters,  to  reclaim 
and  occupy  land  under  shallow  water,  may  be 
dissociated  from  the  upland  by  the  owner,  so 
that  conveyance  of  the  upland  will  not  include 
such  rights.     Gilbert  v.  Eldridge  (Minn.)     411 

2.  An  owner  of  upland  on  the  shore  of 
navigable  waters,  who  plats  the  same  and  the 
land  under  water  into  blocks  and  streets,  dis- 
sociates his  riparian  rights  from  the  upland,  so 
that  they  do  not  pass  by  the  conveyance  of 
upland  lots.  Id. 

8.  An  inland  block  purchased  according 
to  a  map  showing  blocks  and  streets  between  it 
and  navigable  waters  and  under  shallow  water 
does  not  acquire  as  an  incident  riparian  rights 
to  reclaim  and  improve  the  lands  under  water 
opposite  it,  by  the  gradual  wearing  away  of 
the  shore  until  the  shore  line  reaches  it.      Id. 

4.  The  right  of  a  riparian  owner  to  construct 
dams  and  divert  for  manufacturing  purposes 
the  water  of  a  stream  which  is  used  by  the 
public  for  floating  logs  is  limited  by  the  ex- 
tent to  which  it  can  1^  done  without  interfer- 
ing with  the  public  rights,  which  are  measured 
by  the  capacity  of  the  stream  in  its  natural 
condition.  Connecticut  River  Lumber  Co,  v. 
Olcott  FalU  Co.  (N.  H.)  826 

5.  The  right  of  the  public  to  float  logs  on  a 
stream  will  not  be  presumed  to  have  been  re- 
linquished by  the  grant  of  a  charter  to  a  manu- 
facturing corporation  giving  power  to  pur- 
chase and  hold  real  estate  on  the  stream, 
improve  the  water-power,  atid  make  and  main- 
tain on  or  across  the  stream  the  works  neces- 
sary to  accomplish  the  corporate  objects, 
unless    such    relinquishment    is    absolutely 
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necessary  to  the  exercise  of  the  corporate 
franchises.  Connecticut  River  Luinber  Co.  v. 
OlcoU  Falls  Go.  (N.  H.)  826 

6.  Legislative  authority  to  a  manufacturing 
company  to  purchase,  hold,  and  enjoy  the 
powers  and  privileges  of  a  corporation  which 
bad  been  organized  to  construct  a  canal  around 
the  falls  in  a  stream  used  by  the  public  for 
floating  logs,  subject  to  the  duties  and  liabil- 
ities binding  on  said  "rights,  powers,  and 
privileges,"  will  subject  the  manufacturing 
corporation  to  a  limitation  which  bad  been 
imposed  upon  the  company  not  to  interfere 
with  the  free  passage  of  lumber  down  the 
stream.  Id. 

7.  The  abandonment  by  the  State  of  the 
public  right  to  float  logs  down  a  stream  when 
It  grants  a  manufacturing  corporation  the 
right  to  make  use  of  the  water-power  thereon 
will  not  be  Inferred  from  the  fact  that  the 
manufacturing  business  may  be  more  impor- 
tant than  the  lumber  business.  Id. 

8.  The  mere  conveyance  by  the  State  of  the 
bed  of  a  stream  which  has  been  used  by  the 
public  for  floating  logs  will  not  operate  as  a 
relinquishment  of  the  public  right.  To  have 
that  effect  the  intention  must  be  distinctly  ex- 

Id. 


clared  the  public  rights  in  great  ponds,  neither 
it  nor  its  subsequent  grantee  of  the  remaining 
portion  could,  as  owner  and  apart  from  the 
exercise  of  sovereign  ymwers,  draw  off  the 
water  of  the  pond  to  the  detriment  of  the  prior 
grantees.  Id, 

15.  Although  the  Ordinance  of  1647,  deeUr- 
ing  the  public  rights  in  great  ponds,  became 
applicable  in  Plymouth  Colony  as  part  of  the 
common  law,  the  Action  that  the  common  law 
has  existed  immemorially  does  not  require  its 
application  to  transactions  which  arose  prior 
to  the  Province  charter  which  made  such  law 
applicable  therein.  Id. 

Notes  and  Bbicfb. 

See  also  Navigation. 

Waters;  rights  as  to  floatage  of  logs;  what 
streams  navigable.  836 

Rights  of  riparian  owners.  142 

Reason  ableness  of  use  of.  117 

Rights  in  great  ponds  of  Massachusetts.   S56 
Right  to  turn  surface  waters.  d94 
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9.  If  a  judicial  location  of  a  log-way  over  a 
dam  which  has  been  erected  for  manufactur- 
ing purposes  becomes  necessary,  the  conve- 
nience of  the  millowners  will  be  consulted  so 
far  as  it  reasonably  may  be  without  a  violation 
of  the  public  rights.  Id. 

10.  The  right  of  the  owner  of  land  border- 
ing on  a  stream  to  use  it  as  a  pasture  in  a  rea- 
sonable way  is  not  affected  by  the  fact  that  the 
waters  are  thereby  made  unfit  for  use,  although 
the  waterworks  of  an  incorporated  company 
have  been  esUiblished  lower  down,  to  supply 
the  public  with  water  from  that  stream.  Hel- 
frich  V.  Catonsvilfe  Water  Go.  (Md.)  117 

11.  The  title  to  great  ponds  passed  under 
deeds  from  Plymouth  Colony,  which  plainly 
intended  to  convey  them,  although  the  inten- 
tion appears  only  from  the  habendum  clauses 
of  the  deeds,  no  mention  of  them  being  found 
in  the  granting  clauses.  Watttppa  Sesej-mnr 
Go.  V.  FaU River {Kas8.)  256 

12.  The  fact  that  a  town  was  incorporated 
two  years  after  the  Colonial  Ordinance  of  1647, 
declaring  the  public  rights  in  great  ponds,  be- 
came law,  with  boundaries  nearly  coincident 
with  those  of  a  prior  private  land  grant,  will 
not  cause  the  territory  embraced  thereby  to  be 
treated  as  town  property,  in  determining  the 
application  of  the  ordinance  to  ponds  situated 
therein,  where  the  town  is  not  shown  to  have 
ever  assumed  proprietorship  over  the  land  or 
ponds,  and  they  appear  to  have  been  always 
dealt  with  as  private  property.  Id. 

18.  The  rights  in  a  great  pond  which  had 
been  appropriated  to  private  persons,  and  was 
held  by  them  as  private  property  at  the  time 
the  Colony  Ordinance  of  1647,  declaring  the 
public  rights  in  great  ponds,  became  operative, 
were  not  affected  by  that  ordinance.  Jd. 

14.  Where  a  colony  conveyed  a  portion  of  a 
^reat  pond  to  private  owners  prior  to  the  tak- 
mg  effect  of  the  Ordinance  of  1647,  which  de- 
18  L.  R.  A. 


WEIGHTS  AND  MEASURES. 

Notes  and  Briefs. 
Regulation  of  by  city  ordinance.  286 

WILLS. 

1.  A  direction  by  a  testator  in  his  will,  that 
his  wife  "shall  have  and  hold  the  property" 
where  he  resides,  will  carry  to  her  the  fee. 
Snider  v.  Baer  (Pa.)  859 

2.  A  fee  which  has  been  given  by  a  will  can- 
not be  cut  down  to  a  life  estate  by  a  subsequent 
clause  directing  that  the  legatee  shall  have 
"the  sole  control  of  the  property"  daring  his 
lifetime.  Id. 

3.  A  direction  in  a  will  that  testator's  real 
estate  shall  be  sold  whenever  his  widow  shall 
direct,  and  ttie  proceeds  paid  over  to  her,  and 
that  she  "shall  have  power  to  dispose  of  the 
same  by  bequeath  or  as  she  directs,"— is  an 
absolute  gift  of  the  money  to  her.  Id. 

4.  No  obligatory  trust  is  created  by  a  will 
giving  all  of  testator's  estate  to  his  wife,  with 
a  request  that,  if  she  does  not  require  the  whole 
of  it  as  a  support,  she  will,  at  her  death,  will 
the  remainder  to  certain  other  i)eT8on8  named. 
Bryan  v.  Milbjf  (Del.  Ch.)  568 

6.  He  who  accepts  a  benefit  under  a  will 
must  adopt  the  whole  contents  of  the  instru- 
ment, renouncing  every  right  inconsistent  with 
it.    Schley  Y.  GoUis  (C.  C.  8.  D.  Ga.)  ?  I 

6.  The  respective  legacies  vest  at  the  deith 
of  the  testator,  under  a  will  converting  the  es- 
tate into  money,  and  directing  the  distribution 
of  one  third  of  it  in  equal  shares  amon^ 
children  of  testator's  son,  and  in  case  oi 
death  of  any  child  before  the  payment  to 
of  his  share,  such  share  to  be  divided  bet 
the  survivors;  and  no  share  is  devested  ^ 
death  of  a  legatee  before  actually  receirl 
Wengenfs  Appeal  {J^) 
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NoTBs  AND  Briefs. 
See  also  Trt7st& 
Effect  of  precatory  words.  568 

Constraction  of  demise  as  life  estate  or  fee. 

850 
Doctrine  of  election  as  applied  to.  567 

WITNESSES. 

1.  Plaintiff's  deposition  taken  in  a  suit  at 
law  during  the  lifetime  of  the  original  defend- 
ant cannot,  under  Miss.  Ckxie  1880,  §  1602, 
forbidding  any  person  to  testify  to  establish 
his  claim  against  the  estate  of  a  deceased/ per- 
son originating  in  the  latter's  lifetime,  be  re- 
ceived in  evidence  against  the  estate  of  the 
original  defendant  after  his  death  and  a  re- 
vivor of  the  cause,  although  his  deposition 
might  have  been  taken  at  the  same  time  as 
plaintiff's.    Hewlett  y,  George  {m^.)'  682 

2.  One  interested  in  the  result  of  a  suit  which 
is  in  effect  between  the  estates  of  two  deceased 
persons,  although  brought  against  an  executor 
individually,  because  of  a  right  to  share  in  the 
estate  of  one  of  the  deceas^  persons,  is  ex- 
cluded by  Mich.  Pub.  Acts  1886,  pp.  156, 167, 
as  "an  opposite  party,"  from  testifying  to 
facts  equally  within  the  knowledge  of  the  other 
deceased  person,  although  the  witness  is  not  a 
party  on  the  record.    Penny  v.  Oroul  (Mich.)  88 

8.  "The  opposite  party"  whose  testimany  is 
excluded  by  Mich.  Fub.  Acts  1885,  pp.  156. 
18L.R.A.  ^ 


157.  as  to  matters  equally  within  the  knowledge 
of  a  deceased  person,  in  a  suit  by  the  heirs,  as- 
signs, devisees,  legatees,  or  personal  represen- 
tatives of  the  latter,  means  the  opposite  party 
in  interest,  and  does  not  include  an  executor 
who  has  no  personal  interest  in  the  controversy, 
which  is  simply  one  between  the  estates  of  two 
deceased  persons.  Id, 

NoTBS  Ain>  Briefs. 

Witnesses;  competency  of,  in  actions  against 
decedent's  estates.  84 


Refusal  to  testify;  power  to  punish. 
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WOMEN.    See  Attorneys,    1,    2.  Note8 
AND  Briefs;  Dkpuiies. 

WRIT  AND  PROCESS.    See  also  Jxtdo- 
memt.  4. 

Process  cannot  be  served  in  Iowa  by  leaving 
a  copy  with  a  member  of  his  family  at  his  al- 
leged usual  place  of  residence,  upon  one  who 
has  ffone  to  another  State  with  the  intention 
of  taking  up  his  residence  there,  and  has  there 
engaged  in  business,  voted,  sat  upon  juries, 
ana  discharged  other  duties  of  a  citizen,  but 
has  not  for  several  years  removed  his  family 
there,  and  has  at  intervals  visited  them  in  Iowa, 
where  he  has  had  from  the  first  an  intention 
ultimately  to  remove  them  to  such  other  State, 
and  has  never  relinquished  or  altered  it. 
8Mamg  v.  De  Peyster  (Iowa)  785 
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